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WHEREAS:

Memonrandum of Agreement
Among the

U.S. Fish and Wildlife Service
U.S. Environmental Protection Agency
New Jersey Department of Eavironmental Protection and Energy

Related 10 the Protection of Federally-Listad
Threatened or Endangered Species and Designated Critical Habitat
Under 3 New Jersey-Assumed Section 404 Program

The U.S. Eavironmental Protection Ageacy (EPA) and the U, 8. Army Corps of
Engineers (Carps) are the federa] agencies responsible for implementing Section
404 of the Clean Water Act of 1977, as amended (CWA) 33 U.s.C. 1344),
which regulates the discharge of dredged or fil] maleria] into waters of the
United States, including the freshwater wetlands in New Jersay;

The U.S. Fish and Wildlife Service (Sexvice) is the primary federal agency
responsible for ensuring that species and their critical habitat listed ‘or *
designated, respectively, pursuant to the Eadangered Species Act of 1973 a5
amended (ESA) (16 U.S.C. 1531 1o 1544), under the Servica's judsdicton, are
protected as mandated by federal law, and such species occur in New Jersey;

The New Jersey Department of Envircomengl Prowction and Energy.
(NTDEPE), fer the State of New Jersey, has submitted an application to the
EPA 10 assume the regulaory autharity under Section 404 for freshwater
walmd:andothasamwzxminNcwImey;

According to the CWA's Section 404(b)(1) Guidelines (40 CFR Part
230.10(b)(3)), Section 404 permits cannot be issued if they would jeopardize tre
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continued existence of a8 fedm;ly-liswd species, or result in the adverse
modification of a designated critical habitat, unless an exemption from the ESA
is granted by the Endangered Species Commirtee;

WHEREAS:  According to the rules implementing the New Jersey Freshwater Wedands
Protecdon Act (NTEWPA) (NJ.C.A. 7:7A-3.5(2)(2 and 3)), state freshwater
wetlands permits cannot be issued If they would jeopardize present or
documented habitat or the continued existence of a local population of fedenlly-
listed species, or result in the destruction or adverse modification of critical
habitat;

WHEREAS: Accarding to the EPA's 404 Sate Program Regulations (40 CER Part 233.51),
all applications for Section 404 permits with reasonable potential for affecting
federally-listed species must be reviewed by the EPA after assumption is
approved;

NOW THEREFORE: The EPA, the Service, and the NJDEPE agree, as 2 matier of comity,
to implement the following procedures regarding the protection of
federally-listed species and designated critical habitat under the State of
New Jersey's assumed Section 404 permit program for freshwater
wetlands. The procedures in this Agreement do not coastitute
procedures for consultation pursuant to section 7(a)(2) of the ESA.
This Agreement is specific to the circumstances surrounding Stats
assumption of the Section 404 program for the freshwater wetlands and
other State waters of New Jersey. These procedures do not create any
substantive standards relating to any aspect of the permit program oc
impose any legal obligations on the public.

[. PARTIES AND EFFECTIVE DATES

A. This Memarandum of Agreement (MOA) is eatered into by: the Regional Director,
Region §, for the Service, the Acting Regional Administrator, Regioa II, for the
EPA, and the Acting Commissioner of the New Jersey Department of Environmen:al
Protection and Energy.

B. This MOA shall be executed by the aforementioned parties in conjunction with the
EPA’s approval of the State’s application for assumpdon of the Section 404 program.
As such, this MOA shall become effective immediately upoa the EPA's spproval of
the State program.

C. This MOA shall remain in effect until modified or revoked by agreement of all
parties, or upon the EPA withdrawing authority from the State and retuming the
Section 404 program to the Corps. Parties to the MOA may propose, in writing,
fevisions to the terms and procedures of the MOA at any time. Such requests should
be submitted to all parties concurrently. If any party to this Agreement identifies a
procedural or substantive breach of the Agreement by any other party, the Region §
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Regicnal Director for the Fish and Wildlife Sexvice, the Region I Regional
Administrator for the EPA, ar the Commissioner of the NJDEPE may call & meeting
with the other parties within 30 calendar days to discuss the maner and agree upon
appropriate corrective measures to be implemented within 60 days of the meeting,
The corrective measures may be in the form of written guidance 10 ficld personnel or
proposed modifications to this Agreemeat.

i. GENERAL

A. FPederally-listed species means those species identified as threatened or endangered
pursuant to Section 4 of the ESA, as specified in 50 CFR Pants 17.11 - 17.12, and
subsequent amendments thereto. Species proposed for federal listing, through
publication of a proposed rulemaking in the Faderal Registar, shall be tredted under
this Agreement the same s federally-listed species, to the maximum extent allowed
by law.

B.  Critical habitat means those areas designated as critical habitat for federally-listed
species in S0 CFR Part 17, and subsequent amendmeats thereto. Habitat proposed
as critical, through publication of a proposed rulemaking in the Esderal Register,
shall be treated under this Agreement the same as designated critical hzbuzt, to the
maximum extent allowed by law. "

C. For the purposes of this Agreement, ®effects of the action”, as it rema to the
evalyation of effects of 2 permit action on federally-listed species or designated
critical habitat, has meaning as defined in 50 CFR Part 402.02.

D. For purposes of this Agreement, the phrase *reasonable pr “mntial for affecting
endangered or threatened species®, as used in 40 CFR Pan 233, is synonymous with
the phrase *may affect listed species or critical habitat®, as used in 50 CFR Part
a2,

E. “Remedial measures® spedﬁed by the Service under this Agreement must be capable
of being implemented in a manner consistent with the intended purpose of the

permitted activity and the scope of the permitting agency's legal authority and
jurisdiction. Such measures must also be economically and technologically feasible.

. PROCEDURES

The following procedures will occur simultaneousty with the NIDEPE's permit review
process as described in N.J.A.C. 7:7A. Where required, the NJDEPE's time frames on
permit processing are adhered to in order to avoid permit processing delays.

A. The NIDEPE will provide the Service with a copy of all applications for individual
permits and Statewide genenal permits #2, #4, #6, £7, #10, #11, #13, #15, #18, and



#29, in municipalities with documentad occurreaces of federally-listed species or
designated critical habitat,

- Within 20 calendar days of receipt of an individual permit application, the Service
may request the NIDEPE to provide additional information to assisr its evaluation of
the respective permit application. This request will describe the need for the
additional information. The NTDEPE will obtin the requested information if
available and, upon delivery to the Service, will provide the Setvice with 2 new
respoase dats,

. Within 30 calendar days af receipt of an isdividual permit application, unless
exteaded pursuant to paragraph II.B. above, or 15 calendar days of receipt of a
Statewide general permait application, the Service will feview and comment to the

' NJDEPE en the proposed permit action. Whan poesible, the Sexvice's review will
include an inspection of the project area. If the Service cannot participate in 3 joint
inspection with the NTDEPE or conduct a solo inspection, it will accept the
NIDEPE's inspection results: Tbe Service's response’to the NTDEPE (with a copy 1o
the EPA) regarding the proposed permit action's potential effects on federally-listed
species and designated critical habitat will be in one of the following forms:

1. the proposed permit action has no potential to affect federally-listed species or
designated crifical habitat: -

2. the proposed permit has the potential 1o affect foderally-listed speies oe
designated critical habitt, unless the effects are eliminated through remedial
measures (project modifications and/or permit conditions) recommended by the
Service; or

3. the proposed permit action has the potential to affect federally-listed species or
designated critical habitat.

. Pumnzppﬁuﬁmhmtraceivumpmu&omthemnindicmdinm.c.l.
above will not require federal review pursuant to 40 CFR Pan 233.51(0)(2).

I.Hm.MBmﬁmwcwmmmm&byﬁn
Service, & will impose them as terms and conditions for the permit. The
ScxﬁcemdBPAwinbehtomwdofdchmEPE'anﬁmind\hregud
thtbugbcupiuo!aﬂmupondwurdmdbthcmﬁtnm Permit
mﬁuﬁmswhﬁhwyﬁnmm&dgﬂlthwlo
CFR Part 233.51(b)(2).



2. If the NJDEPE does not concur (through either technical review or the
Process defined in NJ.A.C. 7.7 -12.7) with the remedial measures
recommended by the Service, it will provide the Service & wTitten explanation
(with & copy 1o the EPA) of its positien. Such permit applications wil] require
federa! review pursuant 10 40 CFR Part 233.51(0)(2). : :

. Permit applications that Feceive 1 response from the Service as indicated in [01.C,3,

above will require federa! review pursuant to 40 CFR Part 233.51(0)(2).

- When federa] review is required pursuant to 40 CFR Part 233.51(b)(2), EPA shall
conduct a review of the permit application pursuant to 40 C.F.R. 233.50. In such
Qsts, the State will provide EPA, along with the application, information needad for
review of the application under 233.50(b), including: 1) a description of the action

.and the specific area, federally-listed species or designated critical habitat that may be
affected; 2) a description of the manner in which the action may affect any federally.
listed species or designated eridical habitat, and an apalysis of any cumuladve effects;

commercial information available or which caa be obtained, within the available tme

under 40 CFR 233.50(), regarding the affect the action may have on federally-listad

. . o =

species or designated critical habitat. This information may bc developed by ;he State

TG abave, and other available information, the Service shall maks oge of (ke
following determinations:

1. that the proposed pairﬁt action is not likely to adversely affect federally-listed
species or critical habitar: ‘

2. that the proposed permit action is likely to adversely affect federally-listed
species or critical habitat, -unless the effects are addressed through remedia
measures (project modifications and/or permit conditions) recommended by the
Service; or

3. that the proposed permit action is likely to adversely affect federally-listed
species or critical habitat.

The Service will provide its determination and all supporting documentation to EPa
within the dmeframes established under 40 CER Part 233.50(b). The Service's
determination under Pragraph II.H. will coastitute the federal comment under 40
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CFR Part 233.50(c) with respect to the Likelihood of adverse effects of the proposed
discharge on federally-listed species or designated critical habitat and the remedial
measures that are necessary to avoid adversely affecting such federally-listed species
or designated critical habitat, Based upon the Service's determination, the federal
comrueats conveyed o the Stae by EPA will object to permit issuance or require the
imposidon of permit conditions w avoid adverse effects on federally-listed species oc
designated critical habiat

If the Service determines that the proposed activity is oot likely to adversely affect
federally-listed specics ar designated critical babitat, no further coordination with the
Service is necessary with regard t endangered species impacts.

Where the federal comment objests to issuance of the permit or requires the
imposition of permit coaditions to avoid adverse effects on federally-listed species or
designated crideal habitat, the Sate is precluded from issuing the permit unless it has
taken the steps required by the federal comment, '

The State will evaluate the federal comments regarding effects on federally-listed
endangered and threatened species or designated critical babitat. If the NJDEPE
agrees with the federa! comments, it will implement them as part of its permit action.
If the State disagrees with the assessment of such effects, the State will provide a
written response within 20 days of receipt of the federal comment to EPA explaining
its position and providing any supperting infermation or documentation. 'EPA will
provide the State’s response to the Service.

If the State does not agree to take actions specified by the Service to avoid adverse
effects to federally-listed species or designated critical habitat, the Sesvice will make
finding 4 o whether the proposed permitting action is likely to jeopardize the
continued existence of the federally-listed species, adversely modify ar destroy
designated critical habitat, or result in the incideatal ke of federally-listed species.
The Service may aiso include in its finding appropriate terms and conditions to
minimize or avoid adverse effects 1o the listed species, or discretionary '
recommendations regarding the development of information or other measures relating
to the conservation of federally-listed species. The Service will provide a draft of the
finding to EPA when requestzsd. :

The Sexvice will issue a finding to EPA within 45 days of receipt of the State's
response under parsgraph IILL.. In the event that EPA submits comments to the
Service on the draft finding within 10 days of the deadline for issuing the finding, the
Sarvice shall be provided an automatic 10 day extension on the deadline. Based on
consideration of the Seevice's finding, EPA’s decision shall ensure that a State permut
is issued only if it is not likely to jeopardize the continued existence of federally-lisz<
species or result in the destruction or adverse modification of designated critical
habitat, and if it avoids ar minimizes incidental take of federally-listed species. In
making this decision, EPA shall give the same weight to the finding provided by the
Service under paragraph 1M, as @ action agency would in the context of a
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biological opinion issued by the Service under Section 7 of the ESA. EPA shall
notify the Secviee of its final decision on the action. EPA will reaffirm, modify or
withdraw its objection to the State permit, within the time-frames contzined in 40
C.F.R. Part 233.30.

In the event that the NJDEPE neither sazisfies the EPA's objections ac requirements
for a permit condition (as determined under paragraph II.N.) nor denies the permit,
the permit applicadon will be transferred to the Corps for processing pursuant to 40
CFR Part 233.50().

IV. INTERAGENCY COORDINATION

A.

Notwithstanding any other provision of this MOA, the EPA, NJDEPE, and Service
may interact informally throughout this process. 'In addition, joint meetings between
the EPA, the NJDETPE, the Service, and the applicant may be conducted in an attempe
o reach agreement on & permit application with regard to the peotection of
federally-listed species or designated critical babitat if requested by any affected pany.

The current list of municipalities where federally-listed species and designated critical
habitat are documented to ocgur is atached o this MOA. The list of\g\micipa.lides
will be updated every six months based on information received by any*of the
signatory agencies, or as new species or critical habitat are listed oc designated,
respectively, pursuant to Section 4 of the ESA, '

The Service will be responsidle for notifying the EPA and the NTDEPE of any
changes in status of federally-listed species and designated critical habitat, including
proposals for listing, listings, and de-listings.

. The State or EPA, as appropriate lead enforcement action agency pursuant to the

EPA/NIDEPE MOA, will notify the Service at the onset of an enforcement action
related 10 any violation under the State-assumed Section 404 program in municipalizes
where federally-listed species or designated critical habitat are documentad to occur.
Within 30 days of such notification, the Service will advise the State, or EPA as
appropriate, of any adverse effects on federally-listad species or designated critical
habitat resulting from the violation and provide advice on appropriate remedial
measures.

To the extent practicable and appropriate under applicable Federal regulations, the
Setvice and EPA will assist the State in implementation of the State-assumed Secsor.
404 program, including (but nox limited to) making appropriats personnel available
for lidgation assisance. ‘ '



Y. GENERAL PROVYISIONS

A. The policy and procedures contained in this Agreement do not create any rights,

B.

D.

B.

cither substantive ar procedunil, eaforceable by aay party.

The signatory agencies do not walve any adminisrative claims, positions, or

interpretations they may heve with respect to the applicability ¢r the enforceability
of he NOTWPA, the ESA, or the CWA.

Nothing in this MOA shall be conscued as obligating the signatory agendies to the
expenditure of funds in excess of sppropuiations authorized by law, or otherwise
commit the signatory agencies to actions for which they lack swatutory autharity.
All t£me {rames may be adjasted by agreement of the pasties.

Nothing in this MOA authorizes a.ny teke of faderally-listad threatened or
cndangered species.

3. SIGNATURES

U.3. Fish and WidlLife Service

oaal Director, Region S

(2-22-93

U.S. Eavironmental Proteciou Agency

Acting Regional Admiristrator, Regioa 1

New Jeraey Depmtment of Enviconmental Protection and Eaergy

ﬁi

-

Actieg Commissioner, NJDEFE

Ners



V. GENERAL PROVISIONS

A. The policy and procedures contained in this Agreement do not create any righs,
cither substantive or procedural, enforceable by any party.

B. The signatory agencies do not waive any administrative claims, positions, or
interpretations they may have with respect o the applicability or the eaforceabiiity
of the NTFWPA, the ESA, or the CWA, :

C. Nothing in this MOA shall be conszrued a3 obligating the signatory agencies to the
. expenditure of funds in excess of appropriations authorized by law, or otherwise
commit the signatory agencies to actions for which they lack statutory authority.

D. All time frames may be adjusted by agreement of the parties.

E. Nothing in this MOA authorizes any take of fedenlly-listed threatened or
endangered species.

V1. SIGNATURES
U.S. Fish and Wildlife Service

A *

Regional Director, Region $
Date:
U.S. Environmental Protection Agency
-~ ~ " I,
A/ 7 Qf—}’""’ 5. = -
Acting Regional Afminiss ion O
e

Date: /2 /.‘M 53

New Jersey Department of Environmenal Protection and Energy

Actng Commissioner, N'DEPE
Date:
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Y. GENERAL PROVISIONS

A The policy and procedures contained In this Agreenicnt do not ereate any rights,
vither substantive or procedunal, enforceable by any pany,

B. The signatory agencies do not waive any administrative claims, positlons, ot

intatpretadons they may have with respect to the spplicutility ar the enforceablitty
of the NJFWPA, the BSA, or the CWA.

C. Nothing in this MOA shall be construed as obligadng the signatory agencles to the
cxpenditure of funds in excoss of appeopriations suthorized by law, or vtherwise
commit the signatory agencios ‘o actlons for which they laek satutory authority.

D. All ime frames may be ad)usted by sgreement of the parties,

B. Nothing in this MOA suthorizes any mks of fedesally-listed threatened or
" endangered species, '

V1. SIGNATURES
U.S. Fish and Wildlife Service \

Regiona) Director, Reglon 5
Dute:
U.S. Eavironmental Protection Agency

Acting Reglonal Administralor, Region 11
Dete:
New Jersey Department of Eavironmental Protection and Eoergy

-~
jlen's
Commissioner, NJDEPB

Date; \,B.L/-LM“’\Z% 1993
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