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May 27, 1994

VEMORANDUM

SUBJECT: Section 182(f) N trogen Oxides (NQ) Exenptions--
Revi sed Process and Criteria

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (MDD 10)

TO. Director, Air, Pesticides and Toxi cs Managenent
Division, Regions | and IV
Director, Air & Waste Managenent Division, Region |l

Director, Air, Radiation and Toxics Division, Region
111

Director, Air & Radiation Division, Region V

Director, Air, Pesticides and Toxics Division, Region

VI
Director, Air & Toxics D vision,
Regions VII, VIII, IX and X

Thi s menorandum revi ses the process the Environnent al
Protection Agency (EPA) currently intends to follow for granting
exenptions fromcontrol requirenments for NQ under section 182(f)
of the Clean Air Act (Act).' It also revises certain guidance
previously issued concerning NQ exenptions for areas outside the
ozone transport region that have air quality nonitoring data
showi ng attai nnent.?

@uideline for Determining the Applicability of Nitrogen
Oxi de Requirenents under Section 182(f)," fromJohn S. Seitz,
Director, Ofice of Alr Quality Planning and Standards, to the
Regi onal Division Drectors, Decenber 16, 1993, Chapter 2,
Adm ni strative Procedures.

State | nplenentation Plan (SIP) Requirenents for Areas
Subm tting Requests for Redesignation to Attai nnment of the Ozone
and Carbon Monoxide (CO National Ambient Air Quality Standards
(NAAQS) on or after Novenmber 15, 1992," from M chael H. Shapiro,
Acting Assistant Adm nistrator for Air and Radiation, to the
Regional Division Directors, Septenber 17, 1993 [ NQ reasonably
avai |l abl e control technol ogy (RACT) discussion on pages 4-5] and
Decenber 1993 gui deline at section 4. 4.
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The gui dance in this nenorandum applies to nmargi nal and
above ozone nonattai nnent areas because the section 182(f)
exenption is directed at nmajor NQ stationary sources only in
mar gi nal and above ozone nonattai nment areas. The gui dance does
not address noncl assifiabl e ozone nonattai nnent areas (i.e.,
transitional, submarginal, or inconplete/no data areas).

However, the EPA's confornmity rules** also reference the section
182(f) exenption process as a neans for exenpting affected areas
from NQ, confornmity requirenents.® Moreover, under these rules,
conformty applies in all nonattai nment and nai nt enance areas,

i ncludi ng the noncl assifiabl e nonattai nnment areas. Therefore,
correspondi ng gui dance is needed for the application of the
section 182(f) NQ, exenption referenced in the conformty rules
in these noncl assifiable areas. The gui dance docunent entitled
"Conformty; Ceneral Preanble for Exenption from Nitrogen Oxides
Provisions," to be published in the Federal Reqgister, addresses
how EPA generally intends to act on requests for NQ conformty
exenption determ nations for those areas, and should be consulted
for those purposes along wth this guidance.

Ozone nonattai nment areas that are granted areaw de section
182(f) exenptions under the approach described in this menorandum
w il also be exenpt fromthe NQ, conformty requirenents.

However, since the conformty requirenments apply on an areaw de
basis, a section 182(f) exenption for an individual source (or

group of sources) within the nonattainnent or nai ntenance area

woul d not provide a sufficient basis to exenpt the entire

Criteria and Procedures for Deternining Conformity to
State or Federal |nplenentation Plans of Transportation Pl ans,
Prograns, and Projects Funded or Approved under Title 23 U S. C
of the Federal Transit Act," Novenber 24, 1993 (58 FR 62188).

““Determning Conformty of General Federal Actions to State
or Federal Inplenentation Plans; Final Rule,"” Novenber 30, 1993
(58 FR 63214).

*The section 182(f) exenption is explicitly referred to and
is described in simlar |anguage in 40 CFR 51.394(b)(3)(i), the
"Applicability" section of the transportation conformty rule,
and in the preanble (see 58 FR 62197, Novenber 24, 1993). The
| anguage is repeated in the provisions of the rule regarding the
not or vehicle em ssions budget test [section 51.428(a)(1)(ii)]
and the "build/no-build" test [sections 51.436(e), 51.438(e)],
al t hough section 182(f) of the Act is not specifically nentioned.
In the general conformty rule, the section 182(f) NOx exenption
is referred to in section 51.852 (definition of "Precursors of a
criteria pollutant”) and is discussed in the preanble (see 58 FR
63240, Novenber 30, 1993).
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nonattai nnent or mai ntenance area fromthe NQ conformty
requi renents.

Section 182(f) requires States to apply the sane
requi renents to major stationary sources of NQ as are applied to
maj or stationary sources of volatile organic conpounds. The
requi renents are RACT and new source review (NSR). The NQ, RACT
is required in ozone nonattai nment areas classified as noderate
and above, as well as in all areas wthin an ozone transport
region. The NSR rules are required in ozone nonattai nnment areas
classified as margi nal and above, as well as all areas within an
ozone transport region. Section 182(f) also specifies
ci rcunst ances under which the new NQ, requi renents woul d be
[imted or would not apply.

Under section 182(f)(1)(A), an exenption fromthe NQ

requi renents may be granted for nonattai nment areas outside an
ozone transport region if EPA determ nes that "additional
reductions of [NOx] would not contribute to attai nment” of the
ozone NAAQS in those areas. The EPA has indicated that in cases
where a nonattai nnment area is denonstrating attainnment with 3
consecutive years of air quality nonitoring data, w thout having
i npl emented the section 182(f) NQ, provisions, it is clear that
this test is met since "additional reductions of [NOx] would not
contribute to attainnent” of the NAAQS in that area. Under this
revi sed gui dance, a State may submt a petition for a section
182(f) exenption based on air quality nonitoring data show ng
attai nnent of the ozone NAAQS without also having to submt a
redesi gnation request or a nmintenance plan with that petition.®’
The EPA's approval of the exenption, if warranted, would be
granted on a contingent basis (i.e., the exenption would |ast for
only as long as the area's nonitoring data continue to
denonstrate attainnent).

If it is subsequently determ ned by EPA that the area has

®For purposes of the NOx exenption test in section
182(f)(1)(A) for areas outside an ozone transport region, EPAis
interpreting the term"contribute to attainnment” to nean that the
State (or petitioner) need only show whet her additional
reductions of NOx would contribute to attainnent of the ozone
NAAQS, and not whet her such reductions would contribute to
attai nnent and nmai nt enance.

"The section 182(f) exenption does not affect EPA's
requi renents for mai ntenance plans; the maintenance plan required
for redesignation nust still address NQ, in accordance with EPA
gui dance.
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viol ated the standard, the section 182(f) exenption, as of the
date of the determ nation, would no | onger apply. The EPA woul d
notify the State that the exenption no | onger applies, and would
al so provide notice to the public in the Federal Reqgister. A
determ nation that the NQ exenption no |onger applies would nean
that the area would thereafter have to address any NQ, NSR or NQ
RACT requirenents that may be applicable under section 182(f).
Simlarly, while existing transportation plans, transportation

i nprovenent plans and past conformty determ nations would not be
affected by a determ nation that the exenption no | onger applies,
new conformty determ nati ons woul d have to observe the NQ,

requi renents of the conformty rule. The State nmust continue to
operate an appropriate air quality nonitoring network, in
accordance with 40 CFR part 58, to verify the attai nment status
of the area. The air quality data relied on for the above
determ nations nust be consistent with 40 CFR part 58

requi renents and ot her rel evant EPA gui dance and recorded in
EPA' s Aeronetric Information Retrieval System (Al RS)

Section 182(f) contains very few details regarding the
adm ni strative procedure for acting on NQ exenption requests.
The absence of specific guidelines by Congress | eaves EPA with
di scretion to establish reasonabl e procedures, consistent with
the requirenents of the Adm nistrative Procedure Act (APA).

The EPA believes that section 182(f) sets up two separate
procedures by which the Agency may act on NQ, exenption requests.
Section 182(f)(1) and (2) direct that action on NQ exenption
determ nation requests should take place "when [ EPA] approves a
plan or plan revision.” This |anguage appears to contenpl ate
t hat exenption requests submtted under these paragraphs are
limted to States, since States are the entities authorized under
the Act to submt plans or plan revisions. By contrast, section
182(f)(3) provides that "person[s]"® may petition for a NQ,
determ nation "at any tinme" after the ozone precursor study
requi red under section 185B of the Act is finalized,® and gives
EPA alimt of 6 nonths after filing to grant or deny such
petitions. Although section 182(f)(3) references 182(f) (1),
there are certain key differences in the | anguage. First,

i ndi vidual s may submt petitions under paragraph (3) "at any

time" (i.e., even when there is no plan revision fromthe State
pending at EPA). Second, the specific tinmefrane for EPA action
established in paragraph (3) is substantially shorter than the

8Section 302(e) of the Act defines the term"person" to
i nclude States.

°The final section 185B report was issued July 30, 1993.
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timeframe usually required for States to develop and for EPA to
take action on revisions to a SIP. These differences strongly
suggest that Congress intended the process for acting on personal
petitions to be distinct--and nore expeditious--fromthe pl an-
revi sion process intended under paragraph (1). Thus, EPA
believes that paragraph (3)'s reference to paragraph (1)
enconpasses only the substantive tests in paragraph (1) [and, by
ext ensi on, paragraph (2)], not the requirenent in paragraph (1)
for EPA to grant exenptions only when acting on plan revisions.

The requirenents of the APA apply with respect to the type
of notice which nust be provided regardi ng EPA action on NQ
exenption determ nations. Notice-and-coment rul emaking is
required by the APA when EPA action involves not just factual,
but al so policy and | egal considerations that will apply as a
general matter and, thus, is legislative in nature. Conversely,
when EPA action can properly be described as party specific in
nature, involving consideration of primarily factual evidence,
noti ce-and-coment rulemaking is not required by the APA. In
such a case, the EPA action could consist of the issuance of an
order [see 5 U S.C. sections 551(4)-(7) and 553]. G ven these
requi renents of the APA, EPA believes that under either of the
procedures established in section 182(f), where the request is
for an entire area to be exenpted fromthe NQ requirenents, the
EPA nust go through notice-and-coment rul emaking to grant or
deny the petition. Were a petition is submtted for an
exenption determnation relating to an individual source (or
group of sources) under subsection 182(f)(3), EPA may grant or
deny the petition through an order transmtted by letter to the
af fected source (or sources). The EPA wll also provide the
public with notice in the Federal Register of the receipt and
availability of the petition, as well as of the EPA s final
determ nation

Attachnent | of this nenorandumis the step-by-step
adm ni strative procedure for processing areaw de petitions.
Attachnment Il is the procedure for processing petitions relating
to an individual source (or group of sources).

Section 182(f)(3) requires that EPA grant or deny a
petition, whether areaw de or source specific, wthin 6 nonths
after its filing. Were the rul emaking process is followed (for
areawi de petitions), EPA is aware that the 6-nonth requirenent
may be infeasible in sone cases. However, courts have rul ed that
even in instances, such as the one presented here, where a
prescribed tinmefrane for EPA action apparently conflicts with the
requi renent to provide the public with adequate opportunity for
notice and coment, the notice requirenent nust be net.

Therefore, EPA will process areaw de exenption requests by
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rul emaki ng as expeditiously as practicable, with the intent of
neeting the 6-nonth deadline.

As noted earlier, petitions submtted under section
182(f)(3) are not required to be submtted as SIP revisions.
Consequently, the State is not required under the Act to hold a
public hearing in order to petition for an areaw de NQ exenption
determ nation [see section 110(a)(1) and (2)]. For simlar
reasons, if the State is submtting an areawi de petition under
subsection 182(f)(3), it is unnecessary to have the Governor
submt the petition. However, because of the need for
consistency with the AIRS data and the requirenents of 40 CFR
part 58, EPA believes that, particularly in cases where the NQ
exenption request (including a request for exenption fromthe NQ
requi renents of the conformty rules) is based on nonitoring
data, if such data are contained in a petition submtted by a
person other than the State, the petition should be coordinated
with the State air agency.

The Federal Reqgister notice of EPA approval or disapproval
of a State's petition nust be signed by the Admnistrator. This
is not a SIP action or a redesignation action. Consequently,
this action is not del egated and nust undergo Headquarters
review. If sonme or all types of petition actions becone
del egated, notification will be provided.

Where there is a conflict, this guidance supersedes
gui dance contained in EPA' s Septenber 17, 1993 nenorandum and in
sections 2.2 and 4.4 of EPA's Decenber 16, 1993 docunent. Pl ease
contact Doug Grano (919) 541-3292 or Kinber Scavo (919) 541-3354
regardi ng any questi ons.

Attachments

cc: Tom Hel s
Steve Htte
Robert Kel |l am
Phil Lorang
Ri ch Gssi as
Joe Ti kvart
Lydi a Wegnan



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

bcc:

David Col e

Ned Meyer

Carla A dham
Kat hryn Sar geant
John Sil vasi

Doug Grano
Anni e Ni kbakht
M ke Prosper
Ki mber Scavo
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(1)

(2)

(3)

(4)

Attachment |
(Rul emaki ng for Areaw de Petition)?

The petition is sent to the appropriate Regional Ofices
(RO s) and States by the petitioner.

The RO sends copies of the petition to Headquarters (HQ

O fices for technical and legal review. These offices are:
Ozone/ Car bon Monoxi de Prograns Branch, AQVD (Doug G ano);
Source Receptor Analysis Branch, TSD (Ned Meyer); Ofice of
Mobi | e Sources (Kathryn Sargeant); and O fice of Ceneral
Counsel (M ke Prosper). (The petition should be sent

i mredi ately upon receipt.)

The RO eval uates the denonstration and makes the initial
determ nation as to whether the petition should be granted
or denied along with the supporting rationale. The RO
shoul d consult with the above HQ O fices and affected

St at es.

The RO prepares a Federal Register (FR) notice for the

Adm nistrator's signature that proposes to grant or deny the
petition. A notice that proposes to grant an exenption on a
contingent basis (for areas outside the ozone transport
region that have air quality nonitoring data show ng

attai nnment) nust al so propose that the exenption would no

| onger apply if EPA subsequently determ nes that a violation
of the ozone standard has occurred. That proposal nust
specify that the NQ requirenents of the conformty rules
woul d apply to new conformty determ nations, and the anount
of tinme the State would have to submt any applicable
section 182(f) NQ NSR and/or RACT rules in the event that
EPA determ nes at sone future tinme that a violation

occurr ed.

The eval uation under step 3 above nust be included in either
the FR notice or a technical support docunent that is
included in the docket. (The RO should prepare and conpl ete
the FR proposal wthin 2 nonths after receipt, taking into
account any HQ comments on the petition or the RO

eval uation.)?

Thi s process assunes no del egation to the Regional

Adm ni strator.

t hat

’Petitions that are based on an area having data indicating
it has already attained the ozone standard shoul d generally

be processed in less tine.
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(5)

(6)

(7)

(8)

2

The FR proposal is sent to HQ reviewers for concurrence. (HQ
should finish the reviewwithin 1 nonth after receipt.)

After any revision and concurrence by HQ reviewers, the FR
proposal is sent to the Admnistrator for signature and is
then published. (There should be at least 1 nonth for a
formal comrent period after FR publication.)

The RO prepares a FR notice of final rul enmaking that
addresses comments received and takes final action to grant
(fully or on a contingent basis) or to deny the petition.
The RO sends the notice to the HQ revi ewers noted above
under Step 2. (HQ should finish the reviewwithin 1 nonth
after receipt.)

After any revision and concurrence by HQ reviewers, the FR
final notice is sent to the Adm nistrator for signature and
i s then published.
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Attachnment |11

[ Letter of Approval/Denial for Individual Source (or G oup of
Sources) Petition]

(1)

(2)

(3)

(4)

(5)
(6)

(7)

The petition is sent to the affected States and RO s by the
petitioner.

The RO prepares a FR notice of availability and sends it
directly to the FR after Regi onal Adm nistrator signature.
This notice does not indicate EPA's intended action. The
EPA notice should solicit comments. However, because the
action is not a rulemaking, there is no obligation on EPA's
part to respond to the coments when taking final action.
The EPA provides affected States a 3-nonth period to nake a
recommendati on to EPA

The RO sends a copy of the petition to the HQ Ofices listed
in Attachnent |, Step 2.

The RO nmakes the initial determ nation as to whether the
petition should be granted or denied in consultation with
affected States. The deternmination is incorporated by the
ROinto a letter for signature of the Adm nistrator, along
with the supporting rationale.

The draft letter is sent to HQ reviewers for concurrence.

After concurrence by HQ reviewers, the final letter is
prepared by the RO and sent to the Administrator for
signature ("cc" to the affected States).

The RO prepares a second FR notice that includes the letter
signed by the Adm nistrator to the petitioner and sends the
notice directly to the FR after Regional Adm nistrator

si gnat ur e.

Thi s process assunes no del egation to the Regional

Adm ni strator.



