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ENVIRONMENTAL PROTECTION AGENCY
40 CFR Part 52
[FRL-XXXX-X]
Final Rule to Extend the Stay of Action on Section 126
Petitions for Purposes of Reducing Interstate Ozone
Transport
AGENCY: Envi ronnmental Protection Agency (EPA).
ACTION: Final rule
SUMMARY: Today, EPA is taking final action to extend the
tenporary stay of the effective date of the May 25, 1999
final rule (64 FR 28250) regarding petitions filed under
section 126 of the Cean Air Act (CAA) until January 10,
2000. This stay provides EPA tine to finalize its work on
these petitions and publish its decision in the Federal
Regi ster. On June 24, 1999 (64 FR 33956) EPA issued an
interimfinal rule that tenporarily stayed the effective
date of the May 25 final rule regarding petitions filed
under section 126 of the CAA until Novenber 30, 1999. This
final action to extend the tenporary stay wll prevent the
findi ngs under section 126 from being triggered
automatically on Novenber 30, 1999, under the nechani sm EPA
established in the May 25 final rule.

EFFECTIVE DATE: This final rule is effective from Novenber

30, 1999 until January 10, 2000.
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ADDRESSES: Docunents relevant to this action are avail able
for inspection at the Air and Radi ati on Docket and
I nformation Center (6102), Attention: Docket No. A-97-43,
U.S. Environnental Protection Agency, 401 M Street SW room
M 1500, Washi ngton, DC 20460, tel ephone (202) 260-7548
between 8:00 a.m and 5:30 p.m, Monday though Friday,
excluding | egal holidays. A reasonable fee may be charged
for copying.
FOR FURTHER INFORMATION CONTACT: Questions concerni ng
today's action should be addressed to Carla O dham Ofice
of Air Quality Planning and Standards, Air Quality
Strategi es and Standards Division, MD 15, Research Triangle
Park, NC, 27711, tel ephone (919) 541-3347, e-muail at
ol dham car | a@pa. gov.
SUPPLEMENTARY INFORMATION:
Availability of Related Information

The official record for the May 25, 1999 section 126
rul emeki ng, as well as the public version of the record, has
been established under docket nunmber A-97-43 (i ncluding
coments and data submtted electronically as described
below). The public version of this record, including
printed, paper versions of electronic conments, which does
not include any information clainmed as confidential business

information, is available for inspection from8:00 a.m to
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5:30 p.m, Monday through Friday, excluding |Iegal holidays.
The official rulenmaking record is |ocated at the address in
ADDRESSES at the beginning of this docunent. In addition,

the Federal Reqister rul emaki ngs and associ ated docunents

are |located at http://ww. epa.gov/ttn/rto/ 126.
I. Background

A. Interim Final Rule to Stay Affirmative Technical
Determinations under Section 126 Petitions to Reduce
Interstate Ozone Transport

On May 25, 1999 (64 FR 28250), EPA made fina
determ nations that portions of the petitions filed by eight
Nort heastern States under section 126 of the CAA were
technically nmeritorious. The petitions sought to mtigate
what they described as significant transport of one of the
mai n precursors of ground-|evel ozone, nitrogen oxides
(NOx), across State boundaries. Each petition specifically
requested that EPA nmake a finding that certain stationary
sources emt NOx in violation of the CAA's prohibition on
em ssions that significantly contribute to nonattai nnment
problens in the petitioning State.

On June 24, 1999 (64 FR 33956), EPA issued an interim
final rule to tenporarily stay the effectiveness of the My
25 final rule regarding the section 126 petitions until

Novenber 30, 1999. The purpose of the interimfinal rule
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was to provide EPA tine to conduct notice-and-conment
rul emaki ng addressing i ssues raised by two recent rulings of
the U S. Court of Appeals for the District of Col unbia

Crcuit (D.C. Crcuit). 1In one ruling in Anerican Trucking

Assn., Inc., v. EPA 175 F.3d 1027 (D.C. Cr. 1999), the

court remanded the 8-hour national anbient air quality
standard (NAAQS) for ozone, which forned part of the
underlying technical basis for certain of EPA' s

determ nati ons under section 126. On Cctober 29, 1999, the
D.C. Grcuit granted in part EPA's Petition for Rehearing
and Rehearing En Banc (filed on June 28, 1999) in Anerican
Trucki ng, and nodified portions of its opinion addressing

EPA's ability to inplenent the eight-hour standard. See

Anerican Trucking, 1999 W. 979463 (Cct. 29, 1999). The
court denied the remai nder of EPA's rehearing petition. 1d.

EPA conti nues to evaluate the effect of Anerican Trucking,

as nodified by the DDC. Grcuit’s Cctober 29, 1999 opi ni on
and order. EPA expects, however, that the status of the

ei ght-hour standard will be uncertain for some tine to cone.
In a separate action, the DDC. Crcuit granted a notion to
stay the State inplenentation plan (SIP) subm ssion
deadl i nes established in a related EPA action, the NOx SIP
call (Cctober 27, 1998, 63 FR 57356). |In the interimfinal
rul e, EPA explained why it would be contrary to the public
interest for the May 25 rule to remain in effect while EPA

4
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conducted rul emaking to respond to issues raised by the
court rulings. The reader should refer to the June 24, 1999
interimfinal rule (64 FR 33956) and May 25, 1999 final rule
(64 FR 28250) for further details and background
i nformati on.

B. Proposal to Amend the May 25, 1999 Final Rule

On June 24, 1999 (64 FR 33962), EPA proposed to anend
two aspects of the May 25 final rule. The EPA proposed to
stay indefinitely the affirmative technical determ nations
based on the 8-hour standard pending further devel opnents in
the NAAQS litigation. The EPA al so proposed to renove the
trigger nmechani smfor making section 126 findings that was
based on the NOx SIP call deadlines and instead make the
findings in a final rule to be issued in Novenber 1999. In
the June 24 proposal, EPA explained why it originally made
sense to link the section 126 action to the NOx SIP call and
why EPA believes it is no |longer appropriate to do so in the
absence of a conpliance schedule for the NOx SIP call. At
that time, the EPA indicated that it expected to promul gate
the final rule based on the proposal by Novenber 30, 1999,
when the interimfinal rule would expire. To address the
possibility that there could be a delay in anmending the My
25 final rule, EPA requested comments in the June 24

proposal on extending the tenporary stay beyond Novenber 30



until EPA conpleted the final rule. The EPA noted that if
additional tinme were needed, it would likely not be nore
than two or three nonths. Two comenters agreed that it
woul d be appropriate for EPA to further extend the stay
under such circunstances, while one comrenter expressed
concern that an extension of tinme would increase the
I'i kel i hood of del ay.
I1. Today’s Final Rule to Extend the Temporary Stay
Today’s final rule, which is effective Novenber 30,
1999, tenporarily extends the stay of the May 25 rule until
January 10, 2000. Today's action will prevent findings
under section 126 from being automatically triggered on
Novenber 30, 1999 under the mechanismin the May 25 rule.
The EPA plans to sign the final rule to nodify the May 25,
1999 rule no later than early to m d Decenber 1999.
However, a stay needs to apply until the effective date of
the final section 126 rule. As the final section 126 rule
wi |l not becone effective until 30 days after publication in

the Federal Register, EPA is extending the stay until

January 10, 2000. If necessary, given the ultinate date of
publication of the final section 126 rule, EPA will further
extend the stay for a few additional weeks.

Thi s extension of the stay does not affect the

conpliance date of May 1, 2003 for em ssion reductions under
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the section 126 rule. Al so, the affected entities wll have
notice of the requirenents under section 126 as of the date
that EPA signs and rel eases the final section 126 rule to
t he public.
I111. Rulemaking Procedures

As noted above, this rule will be effective on Novenber
30, 1999. Providing for a delay of the effective date of
this final rule (either 30 or 60 days after publication)
woul d be unnecessary and contrary to the public interest.
Because the final rule relieves a regulatory burden that
woul d ot herwi se be inposed, there is no need to provide tine
for education and conpliance wth a new regul atory
requi renent. Moreover, allowing the stay to | apse before
the final rule becones effective would allow the section 126
findings to be automatically triggered upon Novenber 30,
1999 for sources potentially subject to the section 126
findings in all States that had not submtted SIPs in
conpliance with the NOx SIP call and for which EPA had not
proposed approval of such SIPs. As explained in the June 24
proposal (64 FR 33962), EPA believes it is no |onger
appropriate to link the section 126 findings with conpliance
with the NOx SIP call, in light of the judicial stay of the
conpliance dates under the NOx SIP call. Thus, allow ng the

findings to be triggered automatically would be contrary to



t he purposes of the ongoing section 126 rul emaki ng and
contrary to the public interest. In addition, under the
automatic trigger mechanism findings would be nade on
Novenber 30 based on both the 1-hour and 8-hour standards.
The EPA believes it is appropriate in light of the court’s

decision in Anerican Trucking Ass’'n v. EPA to stay the

findings based on the 8-hour standard at this tinme. Gven
the I ack of burden upon affected parties and the need to
make this final rule effective on Novenmber 30, 1999, EPA
finds good cause for expediting the effective date of this
portion of today’s rule. EPA believes that this is
consistent wth 5 U. S.C. 553(d)(1) and (3).
V. Administrative Requirements

A. Executive Order 12866: Regulatory Planning and
Review

Under Executive Order 12866 (58 FR 51735, QOctober 4,
1993), the Agency nust determ ne whether a regulatory action
is "significant” and therefore subject to Ofice of
Managenent and Budget (OVB) review and the requirenents of
the Executive Order. The Order defines "significant
regul atory action" as one that is likely to result in a rule
t hat may:

(1) have an annual effect on the econony of $100

mllion or nore or adversely affect in a material way
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t he econony, a sector of the econony, productivity,
conpetition, jobs, the environnent, public health or
safety, or State, local, or tribal governnents or
comuni ties;

(2) create a serious inconsistency or otherw se

interfere with an action taken or planned by anot her

agency;

(3) materially alter the budgetary inpact of

entitlenents, grants, user fees, or |oan prograns or

the rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of

| egal mandates, the President's priorities, or the

principles set forth in the Executive O der.

The EPA believes that this final rule is not a
"significant regulatory action" because it relieves, rather
t han i nposes, regulatory requirenents, and raises no novel
| egal or policy issues.

B. Regulatory Flexibility

EPA has determned that it is not necessary to prepare
a regulatory flexibility analysis in connection with this
final rule. EPA has also determned that this rule will not
have a significant econom c inpact on a substantial nunber
of small entities. Small entities include small businesses,

smal | organi zations, and small governnmental jurisdictions.



Today’ s action does not create any new requirenents. Thus,
this rule will not have a significant econom c inpact on a
substantial nunber of small entities.

C. Unfunded Mandates Reform Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(UVRA), Pub.L. 104-4, establishes requirenments for Federal
agencies to assess the effects of their regulatory actions
on State, local, and tribal governnents and the private
sector. Under section 202 of the UWRA, 2 U S. C. 1532, EPA
generally nmust prepare a witten statenent, including a
cost-benefit analysis, for any proposed or final rule that
“includes any Federal mandate that may result in the
expenditure by State, local, and tribal governnents, in the
aggregate, or by the private sector, of $100, 000,000 or nore

in any one year.” A “Federal mandate” is defined to
i nclude a “Federal intergovernnental mandate” and a “Feder al
private sector mandate" (2 U . S.C. 658(6)). A “Federal
i ntergovernnmental mandate,” in turn, is defined to include a
regul ation that “would i npose an enforceable duty upon
State, local, or tribal governnments (2 U S.C 658(5)(A)(i)),
except for, anong other things, a duty that is “a condition
of Federal assistance (2 U S.C. 658(5 (A ((i)((l)). A
“Federal private sector mandate” includes a regulation that

“woul d i npose an enforceable duty upon the private sector,”
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with certain exceptions(2 U S.C. 658(7)(A)).

The EPA has determ ned that this action does not
i nclude a Federal mandate that may result in estinated costs
of $100 million or nore to either State, local, or tribal
governments in the aggregate, or to the private sector.
Thi s Federal action inposes no new requirenents.
Accordingly, no additional costs to State, local, or triba
governnments, or to the private sector, result fromthis
action.

D. Paperwork Reduction Act

This final rule does not inpose any new i nformation
collection requirements. Therefore, an Information
Col | ecti on Request docunent is not required.

E. Executive Order 13045--Protection of Children From
Environmental Health Risks and Safety Risks

Executive Order 13045 applies to any rule that (1)

is determned to be "economcally significant"” as defined
under Executive Order 12866, and (2) concerns an
environmental health or safety risk that EPA has reason to
beli eve may have a di sproportionate effect on children. If
the regul atory action neets both criteria, the Agency nust
eval uate the environnental health or safety effects of the
rule on children, and explain why the regulation is

preferable to other potentially effective and reasonably

11
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feasible alternatives considered by the Agency.

This rule is not subject to Executive O der 13045
because it is not “economcally significant” as defined
under Executive Order 12866 and because the Agency does not
have reason to believe the environnental health risks or
safety risks addressed by this action present a
di sproportionate risk to children.

F. Executive Order 12898: Environmental Justice

Executive Order 12898 requires that each Federal agency
make achi eving environmental justice part of its m ssion by
identifying and addressing, as appropriate,

di sproportionately high and adverse human health or
environnental effects of its prograns, policies, and
activities on mnorities and | owincone popul ations. This
Federal action inposes no new requirenents and wll not

del ay achi evenent of em ssions reductions under existing
requi renents. Accordingly, no disproportionately high or
adverse effects on mnorities or | owinconme popul ations
result fromthis action.

G. Executive Order 13132 (Federalism)

Executive Order 13132, entitled “Federalisni (64 FR
43255, August 10, 1999), requires EPA to devel op an
accountabl e process to ensure “meani ngful and tinely input

by State and | ocal officials in the devel opnent of
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regul atory policies that have federalisminplications.”
“Policies that have federalisminplications” is defined in
the Executive Order to include regul ations that have
“substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the States,
or on the distribution of power and responsibilities anong
the various levels of governnent.” Under Executive O der
13132, EPA may not issue a regulation that has federalism
inplications, that inposes substantial direct conpliance
costs, and that is not required by statute, unless the
Federal governnment provides the funds necessary to pay the
direct conpliance costs incurred by State and | ocal
governnments, or EPA consults with State and | ocal officials
early in the process of devel opi ng the proposed regul ati on.
EPA al so may not issue a regulation that has federalism
inplications and that preenpts State | aw unl ess the Agency
consults with State and | ocal officials early in the process
of devel opi ng the proposed regul ati on.

| f EPA conplies by consulting, Executive Oder 13132
requires EPA to provide to the Ofice of Managenent and
Budget (OVWB), in a separately identified section of the
preanble to the rule, a federalism summary inpact statenent
(FSIS). The FSIS nmust include a description of the extent
of EPA's prior consultation with State and | ocal officials,
a summary of the nature of their concerns and the agency’s

13
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position supporting the need to issue the regulation, and a
statenent of the extent to which the concerns of State and
| ocal officials have been net. Also, when EPA transmts a
draft final rule with federalisminplications to OB for
revi ew pursuant to Executive Order 12866, EPA nmust include a
certification fromthe agency’'s Federalism O ficial stating
t hat EPA has net the requirenents of Executive Oder 13132
in a nmeaningful and tinely manner.

This final rule wll not have substantial direct
effects on the States, on the relationship between the
nati onal governnment and the States, or on the distribution
of power and responsibilities anong the various |evels of
governnment, as specified in Executive Order 13132. Today’s
rul e does not create a nmandate on State, |ocal or Tribal
governnents. The rul e does not inpose any enforceabl e
duties on these entities. Thus, the requirenents of section
6 of the Executive Order do not apply to this rule.

H. Executive Order 13084: Consultation and
Coordination with Indian Tribal Governments

Under Executive Order 13084, EPA may not issue a
regul ation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnments, and that inposes substantial direct

conpliance costs on those communities, unless the Federal
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gover nnment provides the funds necessary to pay the direct
conpliance costs incurred by the tribal governnents, or EPA
consults with those governnents. |f EPA conplies by
consul ting, Executive Order 13084 requires EPA to provide to
the Ofice of Managenent and Budget, in a separately
identified section of the preanble to the rule, a
description of the extent of EPA's prior consultation with
representatives of affected tribal governnments, a sunmary of
the nature of their concerns, and a statenent supporting the
need to issue the regulation. In addition, Executive Oder
13084 requires EPA to devel op an effective process
permtting elected officials and other representatives of
I ndian tribal governnents “to provide neani ngful and tinely
i nput in the devel opnment of regulatory policies on matters
that significantly or uniquely affect their communities.”

Today’ s rul e does not significantly or uniquely affect
the communities of Indian tribal governnents. This action
does not inpose any requirenents that affect Indian Tribes.
Accordingly, the requirenents of section 3(b) of E.O 13084
do not apply to this rule.

I. National Technology Transfer and Advancement Act

Section 12(d) of the National Technol ogy Transfer and
Advancenent Act of 1995 (NTTAA), Pub L. No. 104-113, directs

EPA to use voluntary consensus standards in its regulatory
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activities unless to do so would be inconsistent with
applicable law or otherwi se inpractical. Voluntary
consensus standards are technical standards (e.g., materials
specifications, test nethods, sanpling procedures, and

busi ness practices) that are devel oped or adopted by

vol untary consensus standards bodies. The NTITAA directs EPA
to provide Congress, through OVB, explanations when the
Agency decides not to use avail able and applicable voluntary
consensus standards.

This final rule does not involve the promul gation of
any new techni cal standards. Therefore, NITAA requirenents
are not applicable to today’'s rule.

J. Judicial Review

Section 307(b)(1) of the CAA indicates which Federal
Courts of Appeal have venue for petitions of review of final
actions by EPA. This Section provides, in part, that
petitions for review nmust be filed in the Court of Appeals
for the District of Colunbia Circuit (i) when the agency
action consists of “nationally applicable regulations
promul gated, or final actions taken, by the Adm nistrator,”
or (ii) when such action is locally or regionally
applicable, if “such action is based on a determ nati on of
nati onw de scope or effect and if in taking such action the

Adm ni strator finds and publishes that such action is based
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on such a determ nation.”

For the reasons discussed in the May 25 NFR, the
Adm ni strator determ ned that final action regarding the
section 126 petitions is of nationw de scope and effect for
pur poses of section 307(b)(1). Thus, any petitions for
review of final actions regarding the section 126 rul emaki ng
must be filed in the Court of Appeals for the D strict of
Colunmbia Crcuit within 60 days fromthe date final action

is published in the Federal Reqister.

K. Congressional Review Act

The Congressional Review Act (CRA), 5 U S.C. § 801 et
seq., as added by the Small Business Regul atory Enforcenent
Fai rness Act of 1996, generally provides that before a rule
may take effect, the agency pronulgating the rule nust
submt a rule report, which includes a copy of the rule, to
each House of the Congress and to the Conptroller General of
the United States. The EPA will submt a report containing
this rule and other required information to the U S. Senate,
the U S. House of Representatives, and the Conptroller
Ceneral of the United States prior to Novenber 30, 1999.
This action is not a "major rule"” as defined by 5 U S.C. 8§

804(2).

List of Subjects

17



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

Final Rule to Extend the Stay for Action on Section 126
Petitions for Purposes of Reducing Interstate Ozone
Transport Page 18 of 19

40 CFR Part 52
Environnmental protection, Ar pollution control, Em ssions
tradi ng, Nitrogen oxides, Ozone transport, Reporting and

recor dkeepi ng requirenents.

Dat ed: Carol M Browner
Adm ni strator.
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40 CFR Part 52 is anended as foll ows:
PART 52--APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS
1. The authority citation for part 52 continues to read as
fol |l ows:

Authority: 42 U S. C. 7401 et seq.
Subpart A - General Provisions
2. Section 52.34 is anended by revising paragraph (l) to
read as foll ows:
8§52.34 Action on petitions submitted under section 126
relating to emissions of nitrogen oxides.

*x * * % %

(1) Tenporary stay of rules. Notw thstandi ng any ot her

provi sions of this subpart, the effectiveness of this

section is stayed fromJuly 26, 1999 until January 10, 2000.
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