ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Parts 51, 76, and 96
[FRL- ]
Suppl emental Notice for the Finding of Significant
Contribution and Rul emaking for Certain States in the Ozone

Transport Assessnent G oup Region for Purposes of Reducing
Regi onal Transport of Ozone

AGENCY: Environnental Protection Agency (EPA).
ACTI ON:  Suppl enental Notice of Proposed Rul emaki ng ( SNPR)
SUVMARY: I n accordance with the Cean Air Act (CAA),
today’s action is a SNPRto EPA s Novenber 7, 1997 (62 FR
60318) notice of proposed rulemaking (NPR). This action
augnents EPA's proposal to require certain States to submt
State inplenentation plan (SIP) neasures to ensure that
em ssions reductions are achieved as needed to mtigate
transport of ozone (snog) pollution and one of its main
precursors--em ssions of oxides of nitrogen (NOX)-- across
State boundaries in the eastern half of the United States.
Ozone has | ong been recogni zed, in both clinical and
epi dem ol ogi cal research, to affect public health. There is
a w de range of ozone-induced health effects, including
decreased lung function (primarily in children active
outdoors), increased respiratory synptons (particularly in
hi ghly sensitive individuals), increased hospital adm ssions

and energency roomvisits for respiratory causes (anong
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children and adults with pre-existing respiratory di sease
such as asthma), increased inflammtion of the |lung, and
possi bl e | ong-term damage to the | ungs.

Today’ s action includes proposed rul e | anguage for the
Novenber 7, 1997 NPR for the 23 jurisdictions, revised
statewi de em ssi ons budgets and cost anal ysis, proposed
State reporting requirenents and SIP approvability criteria,
a proposed nodel cap-and-trade rule, a discussion of the
interaction between this proposal and the title IV NOx rul e,
and air quality anal yses of the proposed statew de em ssions
budget s.

The EPA intends to finalize today s action and the
Novenmber 7, 1997 NPR simultaneously in the Septenber 1998
timeframne.

DATES: The EPA is establishing a 45-day coment peri od,
ending on [insert 45 days after the date of publication].
Comrents must be postmarked by the |ast day of the comrent
period and sent directly to the Docket Ofice listed in
ADDRESSES (in duplicate formif possible). A public hearing
wll be held on May 29, 1998, beginning at 9:00 am Pl ease
refer to SUPPLEMENTARY | NFORMATI ON for details.

ADDRESSES: Comments may be submtted to the Air and

Radi ati on Docket and Information Center (6101), Attention:

Docket No. A-96-56, US Environnmental Protection Agency, 401
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M Street SW room M 1500, Washi ngton, DC 20460, tel ephone
(202) 260-7548, between 8:00 a.m and 4:00 p. m, Mnday
t hrough Friday, excluding | egal holidays. A reasonable fee
may be charged for copying. Comments and data may al so be
submtted electronically by follow ng the instructions under
SUPPLEMENTARY | NFORVATI ON of this docunment. No Confidential
Busi ness Information (CBI) should be submtted through
e-mail. A courtesy copy of cormments to David Cole would be
appreciated at Ofice of Air Quality Planning and Standards,
Air Quality Strategies and Standards Division, M- 15,
Research Triangle Park, NC 27711, tel ephone (919) 541-5565,
Fax (919) 541-0824. An electronic copy would al so be
hel pful to col e. davi d@pa. gov. The address for sending
over ni ght packages is US EPA, Air Quality Strategies and
Standards Division, 411 WChapel H Il St., Durham NC 27701.
The public hearing will be held at the EPA Auditorium at 401
M Street SW Washi ngton, DC, 20460.
FOR FURTHER | NFORMATI ON CONTACT: General questions
concerning today’'s action should be addressed to Ki nber
Smth Scavo, Ofice of Air Quality Planning and Standards,
Air Quality Strategies and Standards Division, M- 15,
Research Triangle Park, NC 27711, tel ephone (919) 541-3354.
Pl ease refer to SUPPLEMENTARY | NFORVATI ON bel ow for a |ist

of contacts for specific subjects described in today’s



action.
SUPPLEMENTARY | NFORMATI ON:
Reopeni ng of Novenber 7, 1997 NPR Comment Period and
Techni cal Anal yses

The Agency will ensure that all comments and techni cal
anal yses received on the Novenber 7, 1997 NPR and this SNPR
are made publicly available in the docket to this
rul emeki ng. The EPA will accept comments on all issues
raised in today’'s SNPR, as well as comments concerning the
inplications that any such issues may have for issues raised
in the Novenber 7, 1997 NPR In addition, on April 9, 1998
(63 FR 17349), EPA published a notice in the Federal
Regi ster that discussed additional itens related to the
Novenber 7, 1998 NPR for which the Agency is reopening the
comment period. Therefore, the conmment period for the
Novenber 7, 1997 NPR is reopened until [insert 45 days after
the date of publication] for the itens specified in the
April 9, 1998 noti ce.
Publ i c Hearing

The EPA will conduct a public hearing on today’s
proposal on May 29, 1998 beginning at 9:00 am The public
hearing will be held at the EPA Auditoriumat 401 M Street
SW Washi ngton, DC, 20460. The netro stop is Waterfront

which is on the green line. Persons planning to present
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oral testinony at the hearing should notify JoAnn All man,
Ofice of Alr Quality Planning and Standards, Air Quality
Strategi es and Standards Division, MD 15, Research Triangle
Park, NC 27711, tel ephone (919) 541-1815 no | ater than My
22, 1998. Oal testinony wll be limted to 5 m nutes each.
Any nmenber of the public may file a witten statenent
before, during, or by the close of the coment period after
the hearing. For witten statenents concerning the proposed
anmended 40 CFR Part 76, the hearing record will be kept open
for 30 days after the hearing date, under section
307(d) (5)(iv) of the CAA to provide an opportunity for
subm ssion of rebuttal and supplenmentary information
Witten statenments (duplicate copies preferred) should be
submtted to the docket at the above address. A hearing
schedul e including a list of speakers will be posted on
EPA's SIP call webpage at
http://ww. epa. gov/ttn/oarpg/otagsip.htm prior to the
heari ng.

Foll owi ng the hearing, a verbatimtranscript of the
hearing and witten statenents will be nmade avail able for
copyi ng during normal working hours at the Air and Radi ation
Docket Information Center at the above address. The Agency
does not plan to schedul e any additional hearings on the

proposed rul e.



El ectronic Availability

The official record for this rulemaking, as well as the
public version, has been established under docket nunber A-
96-56 (including comments and data submitted electronically
as described below). A public version of this record,
i ncluding printed, paper versions of electronic comments,
whi ch does not include any information clainmed as CBI, is
avail able for inspection from8 a.m to 4 p.m, Mnday
t hrough Friday, excluding |egal holidays. The official
rul emeking record is |located at the address in “ADDRESSES’
at the beginning of this docunent. Electronic conmments can
be sent directly to EPA at:
A- and- R- Docket @panai | . epa. gov. El ectronic comments nust be
submtted as an ASCII file avoiding the use of special
characters and any formof encryption. Coments and data
will also be accepted on disks in WrdPerfect in 6.1 (or
5.1) file format or ASCI| file format. Al coments and
data in electronic formnust be identified by the docket
nunmber A-96-56. Electronic comments on this proposed rule
may be filed online at many Federal Depository Libraries.
Avai l ability of Related Information

Docunments related to the Ozone Transport Assessnent
G oup (OTAG are available on the Agency's Ofice of Air

Quality Planning and Standards' (QAQPS) Technol ogy Transfer
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Network (TTN) via the web at http://ww. epa.gov/ttn/. |If
assi stance i s needed in accessing the system call the help
desk at (919) 541-5384 in Research Triangle Park, NC
Docunents related to OTAG can be downl oaded directly from
OTAG s webpage at http://ww. epa. gov/ttn/otag. The OTAG s
techni cal data are | ocated at
http://ww. iceis.ncnc. org/ OTAGDC. The Cctober 10, 1997
signature version of the proposed SIP call, the Novenber 7,

1997 Federal Reqgi ster version, and associ ated docunents are

| ocated at http://epa.gov/ttn/oarpg/otagsip.htm.
Information related to Section VII, Air Quality Assessnent
of the Statew de Em ssions Budgets can be obtained in
electronic formfromthe foll ow ng EPA website
http://ww. epa. gov/ scranD01/ regnodcenter/t28. ht m
For Additional |nformation

For technical questions related to the air quality
anal yses, please contact Norm Possiel; Ofice of Air Quality
Pl anni ng and St andards, Em ssions, Mnitoring, and Anal ysis
Di vision; MD 14, Research Triangle Park, NC 27711, tel ephone
(919) 541-5692. For |egal questions, please contact Howard
Hof f man, OfFfice of General Counsel, 401 M Street SW MC
2344, \Washington, DC, 20460, tel ephone (202) 260-5892. For
guestions concerning the statew de em ssions budget

revisions, please contact Laurel Schultz; Ofice of Ar
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Quality Planning and Standards; Em ssions, Mnitoring, and
Anal ysis Division; MD 14, Research Triangle Park, NC 27711
t el ephone (919) 541-5511. For questions concerning SIP
reporting requirenents, please contact Bill Johnson, Ofice
of Alr Quality Planning and Standards, Air Quality
Strategi es and Standards Division, MD 15, Research Triangle
Park, NC 27711, tel ephone (919) 541-5245. For questions
concerni ng the nodel cap-and-trade rule, please contact Rob
Lacount, O fice of Atnospheric Prograns, Acid Rain Division,
MC- 6204J, 401 M Street SW Washi ngton, DC 20460, tel ephone
(202) 564-9122. For questions concerning the regulatory
cost analysis of electricity generating sources, please
contact Ravi Srivastava, Ofice of Atnospheric Prograns,
Acid Rain Division, M:6204J, 401 M Street SW Washi ngton DC
20460, tel ephone (202) 564-9093. For questions concerning
the regul atory cost analysis of other stationary sources,
pl ease contact Scott Mathias, Ofice of Air Quality Pl anning
and Standards, Air Quality Strategies and Standards
Di vision, MD-15, Research Triangle Park, NC 27711, tel ephone

(919) 541-5310.

Qutline

| . Background
A Summary of Novenber 7, 1997 NPR
B. Updates with 1994-96 Air Quality Data for the
Fi ndi ngs of Significant Contribution
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Proposed Rule for the 23 Jurisdictions
Em ssi ons Budgets Anal yses
Expl anati on of Revi sed Budgets
Electricity CGenerating Units
Addi tion of Sources
Growt h Factors
Revi sed Budget Conponent
Al ternative Approach to Cal cul ati ng the Conponent
of the Budget for Electricity Generation
Non- El ectricity Cenerating Point Sources
Addi tion of Sources
Application of Controls
Revi sed Budget Conponent
Options for Calculating the Budgets
Revi sed State Budgets
Revi sed Cost Anal yses
Electricity CGenerating Sources
Non- El ectricity CGenerating Point Sources
Cost Analysis Results
P Criteria and Em ssions Reporting Requirenents
SIP Criteria
| nt roducti on
Conpl et eness Determ nation
Approvability Criteria
Addi tional Control Strategy Approvability Criteria
| nt roducti on
General Recommendati ons
i . New Proposed Approval Criteria
Em ssions Inventory Preparation Gui dance and
Control Strategies Quidance
Gowt h Estimates
Em ssions G owh and Projection Guidance
Em ssions Reporting Requirenents
Use of Inventory Data
Legal Authority
Background for Reporting Requirenents
Pr oposal
Annual Reporting
Poi nt Sour ces
Area Sources
Mobi | e Sour ces
Reporting Every Third Year (3-year cycle
reporting)
7. 2007 Report
8. Ozone Season Reporting
9. Dat a Reporting Procedures
10. Reporting Schedul e
11. Confidential Data
12. Data Elenents to be Reported

SCZIZITRPWNEPPPOXNRPTIWaOTON 200D >
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V. NOx Budget Tradi ng Program

A Program Summary

1. Pur pose of the NOx Budget Tradi ng Program

2. Em ssi ons Reductions Required by the Proposed
Transport Rul emaki ng

3. Benefits of Participating in the NOx Budget
Tradi ng Program

4. EPA' s Proposal

B. Evol uti on of the NOx Budget Tradi ng Program

1. OrC s NOx Budget Program

2. OTAG Process

3. EPA Mbdel Tradi ng Program Wr kshops

4. RECLAI M Pr ogr am

C. NOx Budget Tradi ng Program

1. CGeneral Provisions

a. Pur pose

b. Definitions, Measurenents, Abbreviations and
Acronynmns

C. Applicability

i Moni t ori ng

i1. Responsible Party

iii. Inclusion of Additional Source Categories

iv. Individual Opt-Ins

V. Addi tional Options for Applicability

vi. Area and Mobile Sources

d. Retired Unit Exenption

e. St andard Requi renents

f. Conmput ation of Tine

2. NOx Aut hori zed Account Representative (AAR)

3. Permts

a. General Requirenents

b. Title VI Non-title V Permts

C. NOx Budget Permt Application Deadlines

d. NOx Budget Trading Program Permt Application

e. NOx Budget Permt I|ssuance

f. NOx Budget Permt Revi sions

4. Conmpl i ance Certification

5. NOx Al |l owance All ocations

a. Devel opment of State Tradi ng Program Budget

b. Ti m ng Requirenents

C. Options for NOx All owance All ocation
Reconmendat i on

i Basis for Devel oping an All ocati on Recommendati on

ii. Options for an Allocation Recommendati on

ii1i. Framework for an Allocation Recommendati on

6. NOx Al | owance Tracking System

a. Conmpl i ance Accounts

b. Overdraft Accounts

C. Conpl i ance
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d. General Accounts
7. Banki ng
a. General Discussion
i Banki ng After the Start of the Program
ii. Banking Prior to the Start of the Program
i1i. Managenment of Banking
b. Opti ons
i Option 1: No Banking
ii. Option 2: Banking After Program Start Only
iii. Option 3: Early-Reduction Credits
iv. Option 4: Phased-In Program
8. Al | owance Transfers
9. Em ssions Monitoring and Reporting
a. Requi renments for Point Sources
b. Qut put I nformation
10. Opt-Ins
a. Applicability for Opt-In Units
b. Al l owance Allocations for Opt-In Units
C. Units Sharing Stacks or Fuel Pipe Headers with NOx
Budget Units
d. Wt hdrawal and Term nation of Opt-In Units
11. Program Audits
12. Adm nistration of Program
D. SIP Approvability
E. OTC I ntegration
1. Applicability
a. State Applicability
b. Source Applicability
2. Al |l ocati ons
3. Em ssi ons Banki ng
4. Em ssions Monitoring and Reporting
5. Permtting
F. New Source Revi ew
G End Use Energy Efficiency and Renewabl e Energy
1. Backgr ound
2. Energy Efficiency and Renewabl es Set - Asi de Options
VI. Interaction with Title IV NOx Rul e
VII. Alr Quality Assessnent of the Statew de Em ssions

Budgets Anal yses

Background I nformation

Em ssions Scenari os

Devel opnent of Em ssions |nputs
El ectric Generation Sources
Non- El ectric Generation Point Sources
Mobi | e and Area Sources

Em ssions Sumari es

Anal ysis of Modeling Results
Techni cal Procedures
State-Level Analysis

PERONMNODTY TP
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Selection of Gid Cells for Analysis
Procedures for Calculating State-Level Mtrics

b. OTAG Standard Table of Metrics
D. Anal ysis Results and Fi ndi ngs
1. | nt roducti on
a. | npacts on 1-Hour Ozone Concentrations
i St at e-Level Analyses -- 1-Hour Concentrations
ii. Ozone Problem Area Anal yses -- 1-Hour
Concentrati ons
b. | npacts on 8- Hour Ozone Concentrations
i St at e-Level Anal yses -- 8-Hour Concentrations
ii. Ozone Problem Area Anal yses -- 8-Hour
Concentrati ons
2. Summary and Concl usi ons
E. Al ternative Approaches
VI11.lnpact on Small Entities
| X.  Unfunded Mandat es Reform Act
X. Paperwor k Reduction Act
Xl Judi ci al Revi ew

XIi. Regul atory Anal ysi s
| . Background
A, Summary of Novenber 7, 1997 NPR

The EPA's Novenber 7, 1997 proposal?! (hereafter
referred to as the “proposed SIP call” or “SIP call”)
proposed to find that the transport of ozone and ozone
precursors from?22 States and the District of Colunbia (23
jurisdictions) significantly contributes to nonattai nnment of
t he ozone national anbient air quality standards (NAAQS), or
interferes with mai ntenance of the NAAQS, in downw nd
States. The proposed SIP call explained the basis for

determ ning significant contribution or interference with

The EPA signed the Novenber 7, 1997 NPR on Cctober 10, 1997
and made it imediately available to the public on EPA s
homepage at http://ww. epa. gov/ttn/oarpg/rules. htn .
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mai nt enance for the 23 jurisdictions. Further, the SIP cal
proposed the appropriate |levels of NOx em ssions that each
of the 23 jurisdictions would be required to achieve. The
EPA al so conducted a regulatory cost analysis which is
available in the docket to this rul emaki ng (docket nunber
I1-B-01) as a technical support docunent (TSD) to the
proposed SIP call. A detailed explanation of how EPA

established the budgets is also available as a TSD to the

proposal (docket nunber 111-B-02). These TSDs have been
revised as explained in Section |11, Em ssions Budgets
Anal yses.

The SIP call proposed SIP requirenents under CAA
section 110(a)(1) and section 110(k)(5) in order to neet the
requi renents of section 110(a)(2)(D), as it pertains to the
ozone NAAQS, to prohibit ozone precursor em ssions from
sources or activities in those States from “contribut[ing]
significantly to nonattainnment in, or interfer[ing] wth
mai nt enance by,” a downw nd State.

Based on this determ nation, the EPA proposed to
require SIP revisions in order to take steps toward ensuring
that the necessary regional reductions are achieved that
wi |l enable current ozone nonattai nnent areas in the eastern
half of the United States to prepare attai nnent

denonstrations and that will enable all areas to denpnstrate
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noni nterference with mai ntenance of the ozone standard.
This requirenment permts each State to choose for itself
what neasures to adopt to neet the necessary em ssions
budget. Consistent with OTAG s recommendati ons to achi eve
NOx em ssions decreases primarily fromlarge stationary
sources in a trading program EPA encourages States to
consider electric utility and large boiler controls under a
cap-and-trade programas a cost-effective strategy. The
cap-and-trade programis described in nore detail in Section
V, NOx Budget Tradi ng Program
B. Updates with 1994-96 Air Quality Data for the Findings
of Significant Contribution

In the proposed SIP call, EPA followed a weight of
evi dence approach to determ ne which States cause a
significant contribution to nonattai nnment in downw nd
States. Part of the information EPA considered in this
determ nation included air quality nodeling based on the
OTAG 2007 Base Case and OTAG "zero-out" subregi onal UAMV
sinmulations. The results of the 2007 Base Case nodeling
were anal yzed wth 1993-1995 anbient air quality
measurenents to identify areas which (a) currently violate
t he NAAQS (based on nonitoring) and (b) are expected to
continue to violate the NAAQS in the future (based on

nodel ing). The "zero-out" subregional nodeling data were
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then used to quantify the "ppb" contributions to ozone in
t hese "nonattai nment"” areas. The resulting "ppb"
contributions were provided in the SIP call Tables 11-10 and
I1-12 for the 1-hour and 8-hour NAAQS, respectively.

The EPA stated in the SIP call that it would review
nore recent air quality data and, in the event that these
data alter the results of the significant contribution
assessnent in any neani ngful way, EPA would make the
appropriate adjustnents to the findings. Since the SIP cal
was published, EPA has reviewed 1996 air quality data to
determ ne which counties violate the 1-hour and 8-hour NAAQS
based on 1994- 1996 neasurenments. A list of the 1-hour and
8- hour violating counties based on these data is provided in
t he docket. The EPA recal cul ated the "ppb" contributions to
downwi nd nonattai nment using the 1994-1996 1-hour and 8- hour
violating counties and the OTAG 2007 Base Case and "zero-
out" subregional nodeling. The resulting updated 1-hour and
8- hour contribution tables are provided in the docket.
Based upon a review of the information in these tables, EPA
finds no basis for altering its conclusions on significant
contri bution.
1. Proposed Action for the 23 Jurisdictions

This SNPR i ncl udes the proposed rul e | anguage for the

CFR for the basic elenents of the proposed SIP call,
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i ncluding the requirenents inposed on the 23 jurisdictions
to submt SIP revisions, under both the 1-hour and 8-hour
standard, providing for inplementation of the applicable
st atewi de NOx em ssions budget, as well as the definition of
the NOx budget. The rule |anguage is |ocated at the end of
t he preanbl e.
I11. Em ssions Budgets Anal yses
A.  Explanation of Revised Budgets

A nunber of changes were nade to the em ssions
inventory used to cal culate the budget. These changes apply
to the electricity generating and non-electricity generating
poi nt source sectors only and were made to correct errors
found subsequent to publication of the proposed SIP cal
(NPR). These source sectors are di scussed separately bel ow
Detail ed information concerning the changes can be found in
the revised Budget TSD titled “Devel opnment of WMbdeling
| nvent ory and Budgets for the Ozone Transport SIP Call”
(revi sed Budget TSD).
1. Electricity Generating Units
The changes that were made to the electricity

generating conponent of the budgets fall into two general
categories: addition of sources and changes in growh
factors. Both of these changes increase the budgets.

a. Addition of Sources. The changes that were made in the
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popul ation of the utility and non-utility owned electricity
generating units since the Novenber 7, 1997 notice are
summarized in Table I11-1. This SNPR includes 1,757 units
conpared to 1,180 units in the NPR  This reflects an
addition of 577 units to the State budget inventories.
These units include electricity generating sources 25
megawatts of electrical output (MA) or smaller and
additional units not affected under the Acid Rain Program
(40 CFR part 76). Detailed information on the sources of

data for these additional units is contained in the revised

Budget TSD.
Table I'l11-1. Inventory Change From NPR
Sour ce NPR SNPR
Popul ati on Popul ati on
Utility 1062 1510
Non- Utility 118 247
TOTAL 1180 1757

b. Gowth Factors. The EPA's “Proposed Ozone Transport

Rul emaki ng Regul at ory Anal ysis” (Septenber 1997, docket
nunber 111-B-01) used a 1995 forecast of future electricity
demand prepared by the North American Electric Reliability
Council (NERC), with adjustnents for EPA' s 1996 esti mates of
the electricity demand reductions that the Cimte Change
Action Plan (CCAP) was projected to produce fromthe year
2000 and on. Details on how EPA prepared this electricity

demand forecast can be found in EPA's “Analyzing Electric
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Power Generation under the Clean Air Act,” (July 1996,
docket number 11-A-07). The EPA used this electricity
demand forecast in anal yses conducted for OTAG and the C ean
Air Power Initiative (CAPI). Further, EPA also used this
forecast when establishing the State-specific growh factors
used in the NPR (referred to as the “original” projections).

While EPA is continuing to use the electricity
generating industry growth projections described in the NPR
when establishing the budget conponent for that sector, this
SNPR is correcting one error in the growh factor
cal culation of the NPR  The EPA corrected its estimates of
State-specific gromh rates from 1996 to 2007. The
estimates were interpolated fromthe average annual growh
of each State as forecasted by EPA using the Integrated
Pl anni ng Model (IPM and EPA s baseline electricity
generation forecast. |n developing the average annual
grow h, EPA relied on unit-specific sunmer energy use from
2000 to 2010 as forecasted by the IPM The average annua
grow h was determ ned using the State-specific growh from
2000 to 2010. However, when calculating the growth for the
year 2010, EPA inadvertently omtted information on many of
t he new conbustion turbine and conbi ned-cycle units that |PM
forecasts to be built by 2010. Thus new electricity-
generating capacity, expected to be built between 2000 and

2010 was not included when estimating the industry growth
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bet ween 2000 and 2010. This error resulted in an
underestimation of the expected average annual growth for
each affected State. |In the revision of the budget for the
el ectric power industry, this error has been corrected. The
change leads to a higher electricity generating conponent of
the NOx budget for all affected States. The corrected
grow h factors are shown in Table I11-2 (referred to as the

“corrected” projections).

Table I'11-2 Corrected Electricity Generation G owth Factors.
State Original 96-07 Factor |Corrected 96-07 Factor %
I ncrease

Al abama 1.03 1.16 12.92
Connecti cut 0.92 1.22 32.99
District of Colunbia 1.00 1.00 0. 00
Del awar e 1.68 1.80 6.77
Geor gi a 1.14 1.21 6. 32
Il1linois 1.23 1.34 8. 63
I ndi ana 1.27 1.30 2.64
Kent ucky 1.20 1.28 6. 41
Massachusetts 1.62 1.71 5.62
Mar yl and 1.14 1.23 7.37
M chi gan 1.13 1.18 4. 60
M ssour i 1.13 1.24 9. 28
North Carolina 1.10 1.26 15. 04
New Jer sey 0. 99 1.26 27.37
New Yor k 1.11 1.22 10. 16
Ghi o 1.10 1.14 3.19
Pennsyl vani a 1.07 1.15 7.07
Rhode | sl and 0. 43 0. 48 11.83
Sout h Carolina 1.32 1.63 23.22
Tennessee 0.92 1.25 35.78
Vi rginia 1.18 1.43 20. 50
W sconsin 1.07 1.13 6. 30
West Virginia 1.02 1.05 3.26

Since the NPR, EPA has al so updated its electricity
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demand forecast to include nore up-to-date information. The
i nformati on was obtained fromthe sane sources used in
devel oping the forecast used in the NPR The EPA's nore
recent forecast uses the 1997 forecast of future electricity
demand prepared by NERC wth adjustnents for the
Adm ni stration's 1997 estimates of electricity demand
reductions that the CCAP is projected to produce from 2000
on (referred to as the “revised” projections). The EPA
found that this revised estimate |leads to |lower growth rates
for the electricity generating industry than the estimate
used in the NPR anal yses. However, in this SNPR, EPA uses
the corrected forecast when calculating State-specific
budget s because of the inherent uncertainty in any
projection, and EPA's willingness to provide States
flexibility in achieving their budgets. Further, when
eval uating the cost effectiveness of NOx controls, EPA
consi dered both the corrected and revised future electricity
demand forecasts. However, for all other anal yses under
this SNPR, EPA is using the corrected future electricity
demand forecast. Further, EPA solicits comment on whet her
to use only the revised future electricity demand forecast
for the budget and cost effectiveness cal cul ati ons.
c. Revised Budget Conponent. Both the 2007 electricity

generating Base Case and the electricity generating Budget
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conponent were revised based on the changes descri bed above.

These revi sions are shown

in Tabl es

[11-3 and

[11-4.

The

di fference between the 2007 Base Case and Budget em ssions

that were proposed and the revised Base Case and Budget

em ssions is shown in Table 111-3. The revised percent
reduction fromthe 2007 Base Case to the Budget is shown in
Table I11-4.
Table 111-3 Changes to Proposed Base Case and Budget
Conmponents for Electricity Generating Units (tons
NOx/ season)
State Proposed | Revi sed | Percent |Proposed | Revised | Percent
Base Base I ncrease| Budget Budget I ncrease
Al abama 81, 704 85, 201 4% 26, 946 30, 644 14%
Connecti cut 5,715 7,048 23% 3, 409 5, 245 549%
Del awar e 10, 901 10, 727 - 2% 4,390 4,994 14%
Di strict of 385 236 - 399% 152 152 0%
Col unmbi a
Geor gi a 92, 946 84, 890 - 9% 30, 158 32, 433 8%
[11inois 115, 053 119, 756 4% 31, 833 36, 570 15%
I ndi ana 177, 888 159, 917 - 109 48, 791 51, 818 6%
Kent ucky 128, 688 130, 919 29 35, 820 38, 775 8%
Mar yl and 35, 332 37,575 6% 11, 364 12,971 14%
Massachusetts 28, 284 24,998 - 12% 12, 956 14, 651 13%
M chi gan 82, 057 73, 585 - 109 25, 402 29, 458 169
M ssouri 92, 313 81, 799 -119% 22,932 26, 450 15%
New Jer sey 14,553 17, 484 20% 5,041 8,191 62%
New Yor k 39, 639 43, 705 109% 24,653 31, 222 279
North Carolina 83, 273 86, 872 49 27,543 32,691 19%
Chi o 185, 757 167, 601 - 109 46, 758 51, 493 109
Pennsyl vani a 125,195 120, 979 - 39 39, 594 45,971 16%
Rhode | sl and 773 1,351 759 905 1, 609 789
Sout h Carolina 43, 363 57, 146 32% 15, 090 19, 842 31%
Tennessee 71,994 83, 844 16% 19, 318 26, 225 36%
Vi rginia 45,719 51, 113 129% 16, 884 20, 990 249
West Virginia 83, 719 76, 374 - 9% 23, 306 24,045 3%
W sconsi n 51, 004 45, 538 -119% 15, 755 17, 345 10%
Tot al 1, 596, 255|1, 568, 655 -29 489,000 563,784 15%
Table I'11-4 Revised NOx Budget Conponents and Percent

Reduction for

Electricity Generating Units (tons/season)
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State Revi sed Base Revi sed Budget Per cent
Reducti on
Al abama 85, 201 30, 644 64%
Connecti cut 7,048 5, 245 26%
Del awar e 10, 727 4,994 53%
District of Colunbia 236 152 36%
Geor gi a 84, 890 32,433 62%
Illinois 119, 756 36, 570 69%
I ndi ana 159, 917 51, 818 68%
Kent ucky 130, 919 38,775 70%
Mar yl and 37,575 12,971 65%
Massachusetts 24,998 14, 651 41%
M chi gan 73,585 29, 458 60%
M ssouri 81, 799 26, 450 68%
New Jer sey 17, 484 8,191 53%
New Yor k 43, 705 31, 222 29%
North Carolina 86, 872 32,691 62%
Chio 167, 601 51, 493 69%
Pennsyl vani a 120, 979 45,971 62%
Rhode |sl and 1, 351 1, 609 - 19%
Sout h Carolina 57, 146 19, 842 65%
Tennessee 83, 844 26, 225 69%
Vi rginia 51,113 20, 990 59%
West Virginia 76,374 24,045 69%
W sconsin 45,538 17, 345 62%
Tot al 1, 568, 655 563, 784 64%

d. Alternative Approach to Calcul ating the Conponent of the

Budget for Electricity CGeneration.

In this regul atory

action, the conponent of each State’ s budget assigned to

electricity generation is determned using the State’s total

heat input, applicable em ssion rate (0.15 Ib/mllion

British thermal units per hour (mMmBtu)),

gromh to 2007

conponent is based on the anmount of fossi

Consequent |y,

uses to produce electricity.

However, States use other fue

f uel

and projected

for each State this budget

sources to generate

each State
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electricity, notably nuclear and hydro energy, as well as
solar and wind energy. Furthernore, sone facilities that
rely on fossil fuel sources are nore efficient, in terns of
| oner NOx em ssions, than other facilities. In addition,
each State’s use of sources to generate electricity may
change over tine. For exanple, electricity now produced by
t he conbustion of fossil fuels may, in the future, be
produced using alternative sources and vice versa.

Because of the shifts in generation from one fuel
source to another, an alternative approach to determ ning
each State’s share of the total regi onwi de budget conponent
based on total heat input may be a consideration of total
electricity generation within the State. Under this
approach (referred to as “output-based”), the electricity
generation conponent (i.e., 563,784 tons of NOx) of the
regi onwi de budget woul d be apportioned anong the States
based on total electricity generation, not only fossil-fuel
generation. Since the total regionwi de budget conponent
woul d be the sane as that proposed in this notice, and
assumng a multistate tradi ng program the environnental
effects and cost effectiveness of such an allocation should
be simlar to the proposed approach.

The data used to apportion the regi onw de budget
conponent to each State under the output-based approach

woul d be State-specific generation (in MM) for the tinme
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period May 1 to Septenber 30. One source of such
information is the Energy Information Adm nistration’s (ElIA)
Form 759, where electricity generating sources report their
nmont hly generation. To nore equitably account for shifts
fromState-to-State, it may be appropriate to use the higher
of sumrer 1995 or 1996 generation for each State in
determ ni ng the output-based State budget conponents, or
per haps the average of the highest two out of three sumrer
periods. The first approach is simlar to that used in
generating the proposed budget for this sector.

This alternative approach has the effect of rewarding
States that have invested in nethods of electricity
generation that result in no, or fewer, NOx em ssions. At
the sane tinme, because nost electricity generation relies on
fossil-fuel inputs that, in turn, result in NOx em ssions,
even under this output-based approach, the State budgets
woul d bear a strong relationship to anmount of actual NOx
em ssions on a State-by-State basis.

Even so, the resulting budgets for each State woul d be
different, to sone degree, fromthe budgets currently
proposed. If a regionwide trading programis ultimtely
used, it may be assuned that em ssions would be reall ocated
so that each State’s budget under the alternative approach
woul d be the sane as under the currently proposed approach.

O course, in this case, the cost effectiveness and
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envi ronmental benefit associated wth this alternative
approach woul d be the sanme as that of the currently proposed
approach. It seens plausible to assune that States subject
to the NOx SIP call would opt for regi onwi de trading due to
the cost effectiveness of this approach.

However, in this rul emaking, EPA is not attenpting to
require regionwide trading, and if the States opt not to
enpl oy such a system the air quality inpacts of an output-
based approach and its cost effectiveness may be different
fromthe air quality inpacts under the proposed budget. |If
for some States, the budget under the output-based approach
is significantly |l ower than that under the proposed
approach, the absence of a regionw de trading system may
result in required control |levels that are not technically
achi evabl e.

O her issues that arise under the output-based approach
concern the representativeness and quality of the required
data. Specifically, the EIA data used in the output-based
approach may not include all electricity generating sources,
such as | ndependent Power Producers (IPPs) and Non-Uility
Cenerators (NUGs). Additionally, sonme may argue that it is
i nappropriate to incorporate the non-NOx-em tting sources in
the cal culation of each State's electricity generation
conponent of the budget. |In addition, the alternative

budget fails to consider the fact that nuclear-, hydro-,
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solar-, or wi nd-powered facilities generate steam output, as
well as electricity. Accordingly, it may be logical to
adjust the alternative budgets further to take account of
steamoutput. Further, as discussed in Section V.C 9.Db,
Qutput Information, of this preanble, there are a nunber of
i ssues associated with neasuring and using electricity- or
steamrel ated out put data. The EPA solicits coments on al
i ssues concerning this alternative approach, including the
appropriateness, legality, rationale, and nethodol ogy for
i ncorporating the output-based approach when cal cul ati ng the
el ectricity generation conponent of each State’ s budget.
2. Non-Electricity Generating Point Sources

Changes that were nade to the non-electricity
generating point source conponent of the budgets fall into
two categories: addition of sources and application of
controls. Addition of sources increases the budgets, while
correction in the application of controls tends to decrease
t he budgets.
a. Addition of Sources. Based on the matching that was
done to identify electricity generating sources, it was
determ ned that a number of sources that were identified in
the OTAG inventory as utilities were, in fact, not utility
sources. In the budgets that were proposed on Novenber 7,

1997, these sources were left out of the inventory when the
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OTAG utility data were replaced by the acid rain data.
These sources have since been identified and added back into
the budgets. A list of the sources that were noved fromthe
electricity generating to non-electricity generating sector
is contained in the revised Budget TSD.
b. Application of Controls. The non-electricity generating
poi nt source budget conponents were cal cul ated based on the
OTAG recommendati ons as foll ows:
> 70 percent control for large (> 250 mmBt u/ hr) sources
(measured fromuncontroll ed 2007 em ssions);
> Reasonably Avail abl e Control Technol ogy (RACT) -1 evel
controls for all other NOx sources wth nore than 1.0
tons per day (tpd) of NOx em ssions (mediumsized
sources);
> Smal | source NOx em ssions were estimated using OTAG
Base 1c scenari o em ssion val ues.
For the budgets that were proposed, RACT was erroneously
applied only to those sources that were in areas required to
adopt RACT. The intent of the proposed approach was to apply
RACT to all nmediumsized sources, regardl ess of whether they
are located in an area that would otherwi se be required to
apply RACT. The revised budgets reflect the application of
RACT to all nediumsized sources in the affected States. A

list of the sources that were treated as | arge and nedi um
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sources is contained in the appendices to the revi sed Budget

TSD.

c. Revised Budget Conponent.

Budget conponent for

Both the 2007 Base Case and

non-el ectricity generating point

sources were revised based on the changes descri bed above.

These revi sions are shown

in Tabl es

[11-5 and

I11-6.

The

di fference between the 2007 Base Case and Budget em ssions

that were proposed and the revised Base Case and Budget

em ssions for

non-electricity generating units is shown in

Table I'11-5. The revised percent reduction fromthe 2007
Base Case to the Budget is shown in Table Il1-6.

Table 111-5 Changes to Proposed Base Case and Budget
Components for Non-Electricity Generating Units (tons
NOx/ season)

Proposed | Revised | Percent |Proposed | Revised | Percent

Base Base I ncrease | Budget Budget |Decrease
Al abama 47,182 48, 187 29 25,131 24,416 3%
Connecti cut 4,732 5, 254 11% 4,475 3,103 319
Del awar e 5, 205 5, 276 194 3, 206 2,271 29%
Di strict of 312 311 0% 312 259 17%
Col unmbi a
Geor gi a 34, 012 33, 939 0% 20, 472 14, 305 30%
[l1linois 63, 642 65, 351 3% 39, 855 40, 719 - 29
I ndi ana 51, 432 51, 839 194 35, 603 29, 187 18%
Kent ucky 18, 817 19, 019 1% 12, 258 11, 996 29
Mar yl and 6, 729 10, 710 59% 4,825 5, 852 -219%
Massachusetts 10, 683 9,978 - 79 7,590 6, 207 18%
M chi gan 57,190 61, 656 8% 35, 317 35, 957 - 29
M ssouri 12, 248 12, 320 19 8,174 9,012 - 10%
New Jer sey 32, 663 22,228 - 32% 26, 741 12, 786 529%
New Yor k 19, 889 20, 853 5% 16, 930 14, 644 14%
North Carolina 32,107 34,412 7% 21,113 19, 267 9%
Chi o 50, 946 53, 329 5% 32,799 30, 923 6%
Pennsyl vani a 64, 224 74,839 17% 59, 622 41, 824 309%
Rhode | sl and 328 327 0% 328 327 0%
Sout h Carolina 34,791 34,994 19 20, 097 18, 671 79
Tennessee 65, 051 67,774 4% 32,138 34, 308 - 79
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Virginia 23, 333 25, 509 9% 15, 529 10, 919 30%
West Virginia 41,510 42,733 3% 31, 377 21, 066 33%
W sconsi n 21,209 21, 263 0% 12,269 11, 401 7%
Tot al 698, 233| 722,101 39 466, 158| 399, 416 14%
Table I'11-6 Revised NOx Budget Conponents and Percent
Reduction for Non-Electricity Generating Units (tons/season)
Revi sed Base Revi sed Budget Per cent
Reduct i on

Al abama 48, 187 24,416 499%
Connecti cut 5,254 3,103 419
Del awar e 5,276 2,271 57%
District of Colunbia 311 259 17%
Geor gi a 33,939 14, 305 58%
I11inois 65, 351 40, 719 38%
I ndi ana 51, 839 29,187 449
Kent ucky 19, 019 11, 996 379
Mar yl and 10, 710 5, 852 459
Massachusetts 9,978 6, 207 389
M chi gan 61, 656 35, 957 429
M ssouri 12,320 9,012 279
New Jer sey 22,228 12,786 429
New Yor k 20, 853 14, 644 309
North Carolina 34,412 19, 267 449
Chi o 53, 329 30, 923 42%
Pennsyl vani a 74,839 41, 824 449
Rhode | sl and 327 327 0%
Sout h Carolina 34,994 18,671 479
Tennessee 67,774 34, 308 499%
Vi rginia 25, 509 10, 919 57%
West Virginia 42,733 21, 066 519%
W sconsi n 21, 263 11, 401 469
Tot al 722,101 399, 416 45%
d. Options for Calculating the Budgets. In the Novenber 7,

1997 NPR, EPA proposed budgets and devel oped cost

ef fecti veness data for

toget her with other

non-utility boilers and gas turbines

non-utility point sources.

The budgets

for these sources were based on the applicable OTAG

recommendati on of 70 percent

| evel s at

| arge units (greater than 250 mmBtu/ hr),

reduction fromuncontroll ed

RACT at
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medi um units (other sources greater than 1 ton per day) and
no controls beyond the baseline for snmall sources. The
revi sed budgets described in Section Il1.A 2, Non-
Electricity Cenerating Point Sources, of today’'s action are
based on the sanme approach. Costs were estimted for these
sources using a | east cost approach for each State budget
whi ch assumed i ncrenmental em ssions reductions at the nost
cost-effective sources in each State, including small,
medi um and large units. |In contrast, electric generation
sources were anal yzed separately using an em ssions rate
approach to devel op the budgets and the Integrated Pl anning
Model (IPM was run to estinate costs under an interstate
tradi ng program The Novenber 7, 1997 NPR invited conment
on the size cutoffs used in the above anal yses and al so
specifically invited conment on treating | arge conbustion
sources, such as industrial boilers greater than 250 mmBt u
(this level approximtely corresponds to greater than 1 ton
per day), at control levels equal to that for large electric
generation sources.

In today’s action, EPA is proposing to include the non-
utility boilers and gas turbines greater than 250 mmBt u/ hr
together with electric generation sources as the core group
of sources in the NOx Budget Tradi ng Program and anal yze
both using IPM As a result, EPA intends to conduct

addi tional anal yses as described bel ow.
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For the non-utility boilers and gas turbines greater
than 250 mBt u/ hr, EPA intends to estimate costs using | PM
and assum ng a tradi ng programinvol ving these sources and
the electric generation sources. The em ssions budget woul d
be cal cul ated for these sources the sane as it was in the
Novenber 7, 1997 NPR. The EPA al so solicits coments on
whet her to cal cul ate budgets for the non-utility boilers and
gas turbines through the alternative neans of an em ssion
rate basis (e.g., 0.20 I bs/mBtu), simlar to the approach
used by EPA for electric generation sources in the Novenber
7, 1997 NPR. The EPA invites comrent on these and ot her
approaches for cal culating the budget conponent and costs
for the non-utility boilers and gas turbines greater than
250 mBt u/ hr .

Additionally, EPA intends to further analyze the point
source categories that are not part of the proposed core
group of sources in the NOx Budget Trading Program (e.g.,
process heaters, stationary internal conbustion engines, and
cenment manufacturing). These analyses will |ook at applying
(1) various cost-effectiveness ceilings (e.g., maxinmum of
$2000 per ton); (2) percentage reduction floors (e.g.,

m ni mum of 50 percent reduction); and (3) conbi nations
(e.g., $2000 per ton maxi mum and 50 percent reduction
m nimum . These analyses will cover individual source

categories not in the proposed core group of sources of the
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NOx Budget Tradi ng Programas well as all such sources in
the aggregate. The EPA invites conmment on these and ot her
approaches for cal culating the budget conponent and costs
for this group of sources.

In the Novenber 7, 1997 NPR, EPA noted that information
on em ssions and potential control neasures was generally
| acking for small sources. The EPA believes that there are
several nediumand |arge units for which such information is
al so lacking. In the Novenber 7, 1997 NPR (and in the
revi sed budgets described in Section Il1.A 2, Non-
Electricity CGenerating Point Sources), these units were
assigned a 70 percent reduction target for |arge and RACT
for nmedium sized units, consistent with the OTAG
recommendati on. However, since EPA cannot identify specific
control neasures for these sources due to the |ack of
avai |l abl e technical information, EPA now proposes to keep
themin the statew de budgets at baseline |evels, wthout
addi ti onal em ssion reductions.

As the above anal yses are conpleted, EPA intends to
pl ace themin the docket.
3. Revised Statew de Budgets

The revised statew de budgets that reflect the changes
to the electricity generating and non-electricity generating

poi nt source sectors descri bed above are shown in Table I11-
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7.
Table 111-7 Revised Statew de NOx Budgets (tons/season)
State Base Budget % Red.
Al abama 241, 564 155, 617 36%
Connecti cut 52,014 39, 909 23%
Del awar e 30, 568 21,010 31%
District of Colunbia 7,978 7,000 12%
Geor gi a 246, 243 159, 013 35%
I1linois 350, 154 218, 679 38%
I ndi ana 340, 084 200, 345 41%
Kent ucky 263, 855 158, 360 40%
Mar yl and 118, 065 73,628 38%
Massachusetts 103, 445 73,575 29%
M chi gan 283, 821 199, 238 30%
M ssouri 185, 104 116, 246 37%
New Jer sey 132, 032 93, 464 29%
New Yor k 230, 310 185, 537 19%
North Carolina 234, 300 153, 106 35%
Ohio 391, 012 236, 443 40%
Pennsyl vani a 328, 433 207, 250 37%
Rhode |sl and 12, 175 10, 132 17%
Sout h Carolina 169, 572 109, 267 36%
Tennessee 291, 225 187, 250 36%
Vi rginia 219, 835 162, 375 26%
West Virginia 158, 240 81, 701 48%
W sconsin 142, 759 95, 902 33%
Tot al 4,532,790 2,945, 046 35%

B. Revised Cost Anal yses

The EPA has revised the cost estimates presented in the
Novenber 7, 1997 notice. As discussed in Section II1.A,
Expl anati on of Revi sed Budgets, additional em ssions sources
were included in the em ssions budgets and several changes
to the em ssions inventory were nade. Also, revised unit
control cost estimates for Sel ective Catal ytic Reduction
(SCR) and Sel ective Non Catal ytic Reduction (SNCR) were

prepared for non-electricity generating point sources. The
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revised costs are now nore consistent with the way estimates
wer e devel oped for electricity generating sources. Details
on the revised cost analysis are presented in “Suppl enent al
Ozone Transport Rul emaki ng Regul atory Anal ysi s”
(Suppl enent al Regul atory Anal ysis TSD)
1. Electricity CGenerating Sources

The OTAG recogni zed the val ue of market-based
approaches to |l owering em ssions from power plants and | arge
i ndustrial sources. The Agency agrees that a market-based
approach with trading is preferable as nore cost effective
and encourages all States covered by this rulemaking to
establish such a program The Agency’s regul atory anal ysis
is based on this view. As in the original proposal
anal ysis, analytical limtations kept EPA fromestimating
the costs of a single cap-and-trade programfor the electric
power industry and other |arge stationary sources. |In this
SNPR, the analysis of a cap-and-trade program across al
States covered in the rulemaking, is limted to sources in
the electric power industry.

The analysis of the electric power industry has been
expanded to include additional electricity-generating
sources (see Section I11.A, Explanation of Revised Budgets).
Addi tional ly, EPA also updated many of the assunptions

included in the Integrated Planning Mdel (IPM, including
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nmore recent energy demand forecasts and nore recent
information on future planned new units. These changes are
di scussed in the Suppl enental Regul atory Anal ysis TSD.

The EPA anal yzed the cost of a NOx cap-and-trade
programw th a summer NOx em ssions cap of 563,784 tons,
assum ng reductions are effective by the 2003 ozone season.
Annual cost estimates are provided for 2003 and 2007.

2. Non- El ectricity CGenerating Point Sources

The costs for non-electricity generating point sources
are estimated using two alternative approaches. The first
approach, called the Least Cost Scenario, attenpts to
identify the mx of sources and control technol ogi es that
achi eve each State’'s non-electricity generating budget |evel
for point sources at the | owest possible control cost. The
sources controlled under the Least Cost Scenario may not be
t he sane sources that are controlled for the purpose of
establishing each State’s em ssions budget. The results of
the Least Cost Scenario are a proxy for State-|evel
em ssions trading prograns free of transactions costs. |If
it were possible to consider transactions costs, the Least
Cost Scenario would result in higher cost estinates than are
presented here. On the other hand, if the Least Cost
Scenari o had been nodel ed assum ng the States participate

collectively in a trading programfor non-electricity
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generating sources (i.e., domain-wi de trading as nodeled in
the electricity generating sector), the resulting cost
estimates would |ikely be |Iower than presented here.

The second approach, ternmed the Command- and- Contr ol
Scenario, attenpts to estimate the cost of controlling just
t hose sources that were used to establish each State’s
em ssions budget. This nmethod does not take into account
possi bl e cost savings that can be realized by nore efficient
regul atory schenes, such as em ssions trading, and therefore
tends to overstate the cost of neeting the non-electricity
generating point source em ssions budget.

The EPA has revised the cost of controls associ ated
Wi th non-electricity generating sources based on information
previously devel oped for the revised IPMfor electricity
generating sources. The new nmethod for estimating SCR and
SNCR costs for non-electricity generating sources i S now
nore consistent with the estimates for electricity
generating sources. The annual costs for non-electricity
generating sources are estimated based on the 2007 non-
electricity generating source em ssions projections. Unlike
the I1PManalysis for electricity generating sources, the
cost analysis framework for non-electricity generating
sources did not allow distinctions to be nade between the
esti mated annual cost of conpliance in 2003 relative to the

year 2007. As shown in Section II1.B.3, Cost Analysis
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Results, the electricity generating sector annual cost
estimates vary only 5 percent between 2003 and 2007. It is
reasonable to believe that non-electricity generating sector
annual cost would also not vary significantly between 2003
and 2007.

For NOx point sources, EPA estimated annual conpliance
costs for achieving a total sumrer NOx em ssions budget of
416,619 tons. This budget is slightly higher (4 percent)
than the 399,416 ton budget presented in Section IIl.A 2,
Non- El ectric Generation Point Sources, because the cost
anal ysis for non-electricity generating point sources was
conpl eted before all adjustnents to the proposed budgets had
been finalized. |If the final 399,416 ton budget had been
anal yzed the cost estimates for non-electricity generating
poi nt sources woul d have been only slightly higher.

3. Cost Analysis Results

Tables 111-8 and I11-9 show the anal ysis results based
on the changes to the proposed em ssions budgets and cost
met hodol ogy i nprovenents. Table I11-8 shows the popul ation
of sources covered by each el enent of the cost analysis and
the resulting NOx emi ssions levels. Table I11-9 shows the
esti mated annual conpliance costs and average cost

ef f ecti veness.
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Table 111-8 Popul ati on of Em ssions Sources and NOx
Em ssions After Conpliance with the Ozone Transport
Rul emaki ng
Budget Conponent Nunber of Sources* Ozone Season Emi ssions
(1,000 NOx tons)

Electricity generating 1, 757 564
sour ces
Non- El ectricity 13, 373 409

generating sources:
Least Cost-2007

Non- El ectricity 1,774 394
generating sources:
Command- and- Cont r ol -
2007

* The number of electricity generating sources reflects the nunber of
sources in 1996 that were used to establish the summer season NOx
budget . The nunber of non-electricity generating sources reflects
sources controlled for the purpose of estimating costs.

Table I'11-9 Increnmental Annual Control Costs and Average
Cost Effectiveness for Conpliance with the Ozone Transport
Rul emaki ng
Budget Conponent Annual Contr ol Average Ozone Aver age Annua
Cost (mllion Season Cost Cost
1990 dol I ars) Ef f ecti veness Ef f ecti veness
($/ton) ($/ton)
Electricity 1, 308 1, 455 1,161

generati ng
sour ces- 2003

Electricity 1, 378 1, 469 1, 165
generati ng
sour ces- 2007

Non- El ectricity 456 1, 500 640
generati ng
sources: Least
Cost - 2007

Non- El ectricity 1,170 3,700 2,600
generati ng

Sour ces: Command-
and- Control - 2007

Based on the Least Cost Scenario for non-electricity

generating sources, the incremental annual cost of the
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proposed SIP call in 2007 for both electricity and non-
electricity generating sources is $1.8 billion (1990
dol | ars).
IV. SIP Criteria and Em ssions I nventory Reporting
Requi renent s
A SIP Criteria
1. Introduction

The Novenber 7, 1997 NPR expl ained that each State
woul d be required to submt a SIP denonstrating “that each
State will neet the assigned statew de em ssion budget” (62
FR 60365). It further explained that each “SIP revision
should include the follow ng general elenents related to the
regional strategy: (1) baseline 2007 statew de NOx em ssions
inventory (which includes growth and existing control
requirenents)--this would generally be the em ssions
inventory that was used to calculate the required statew de
budget; (2) a list and description of control neasures to
nmeet [the] statew de budget; (3) fully-adopted State rul es
for the regional transport strategy with conpliance dates
providing for control between Septenber 2002 and Sept enber
2004, depending on the date EPA adopts in its final
rul emeking; (4) clearly docunented growth factors and
control assunptions; and (5) a 2007 projected inventory that

denonstrates that the State neasures along with nationa
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measures wi Il achieve the State budget in 2007.” 1d.

The purpose of this Section is to identify criteria for
determ ning conpl eteness and approvability of a State
submttal in response to the final SIP call. The criteria
are set forth in proposed regul atory | anguage (40 CFR
51.121). In addition, this section describes the actions
the Agency intends to take if a State fails to make a
submttal, or the Agency makes a finding of inconpleteness
or di sapproves the SIP
2. Conpl et eness Determ nation

Any submttal that is nade with respect to the final
SIP call first will be determned to be either inconplete or
conplete. A finding of conpleteness neans that EPA w ||
review the submttal to determ ne whether it is approvable.
It is not a determnation that the submttal is approvabl e;
rather, it means the submttal is admnistratively and
technically sufficient for EPA to determ ne whether it neets
the statutory and regulatory requirenments for approval. In
order for any submttal to be conplete, 40 CFR 51.121
provides that the submttal nust neet the criteria described
in 40 CFR, part 51, Appendix V, “Criteria for Determ ning
t he Conpl eteness of Plan Subm ssions.” These criteria apply
generally to SIP subm ssions and so should be famliar to

States subm tting transport SIPs.
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Section 1.2 of Appendix V, in accordance with section
110(k) (1) of the CAA requires EPAto notify States within
60 days of EPA' s receipt of a submttal, but no later than 6
months after the submttal is due. |If a conpleteness
determ nation is not made within 6 nonths after subm ssion,
the submttal is deened conplete by operation of |aw. For
purposes of rules submtted in response to the SIP call, EPA
intends to nmake conpl et eness determ nati ons expeditiously.
In addition, EPA expects to nmake findings of failure to
submt no |later than the Agency makes conpl et eness
determ nati ons.

A finding of failure to submt or inconpleteness
triggers an 18-nonth sanctions clock that can only be
stopped by an affirmative EPA finding that the State has
made a conplete submttal. The findings also trigger the
requi renent that EPA promul gate a Federal inplenentation
plan (FIP) within 2 years of the date of the finding, if the
deficiency has not yet been corrected. The EPA intends to
propose FIPs in the fall of 1998 and nove quickly to
promul gate a FI P where necessary. |In addition, sanctions
and FIP clocks are triggered if a State submts a conplete
SI P, but EPA subsequently disapproves it, in whole or in

part.?2

A nore detail ed discussion of sanctions and Fl Ps appeared
in the Novenber 7, 1997 NPR at page 60368-69.
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3. Approvability Criteria

In the Novenber 7, 1997 NPR, EPA highlighted severa
general elenments that nust be included in ozone transport
SIP revisions. Wthout these general elenents, a SIP
subm ssion wll not be approved. This Section (1)
identifies EPA's proposed additional approvability criteria
for control strategies that will help States neet their NOx
budgets; and (2) provides guidance to assist States in
preparing em ssions inventories for purposes of identifying
em ssions benefits of possible control strategies. The
exi sting guidance docunents listed below will help States
i ncor porate existing EPA guidance into their SIPs. Mich of
the pertinent guidance is available electronically.

Each State nust start with a baseline 2007 statew de
NOx em ssions inventory, including growth and existing
control requirenments. The 2007 projected control inventory
must denonstrate that the State neasures, along with
nati onal neasures, wll achieve the State budget in 2007.
The EPA has issued docunents to assist States in devel oping
em ssions inventories. Specifically, these docunents
describe howto clearly define the particular contro
nmeasures and docunent the methods used to estimate em ssions
reductions frominplenentati on neasures. A State need not

define these neasures in its SIP to the extent it chooses to
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achi eve the required reductions through the nodel rule for
t he NOx Budget Tradi ng Program which is being proposed in
this notice.
a. Additional Control Strategy Approvability Criteria.
i. Introduction. The approvability criteria for transport
SI P subm ssi ons appear in proposed 40 CFR 51.121. Most of
the criteria are substantially identical to those that
al ready apply to attainnent SIPs. For exanple, each
subm ssi on nust describe the control neasures that the State
intends to enploy, identify the enforcenent nethods for
nmoni tori ng conpliance and handling viol ations, and
denonstrate that the State has |egal authority to carry out
its plan. This part of the preanble focuses on
approvability criteria that are being proposed for the first
tinme to ensure States neet their NOx budgets.
ii. GCeneral Recomendations. As discussed in the NPR (62
FR 60365-66), regulatory requirenents that enploy a maxi num
mass em ssions limtation for a source or group of sources
provide the greatest certainty that a specific |evel of
em ssions wll be attained and naintained. Wth respect to
transport of pollution, a mass emssions |[imtation also
provi des the greatest assurance to downw nd States that air
em ssions fromupwind States will be effectively managed

over time. Regulatory requirenents designed and enforced as
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an em ssions rate limtation can achieve a neasurable
em ssions reduction, but the targeted | evel of em ssions may
or may not be reached depending on the actual activity |evel
of the affected source(s). Finally, regulatory requirenents
desi gned as a specific technology or neasure have the
greatest uncertainty for achieving a targeted em ssions
| evel due to uncertainty in both the activity level of the
af fected source(s) and uncertainty in the effectiveness of
t he technol ogy or neasure.

Based on the desire to establish regulatory
requi renents with the greatest |ikelihood of achieving and
mai ntai ni ng the statew de NOx em ssions budget, EPA
recommends that, to the maxi num extent practicable, al
regul atory requirenents be in the formof a maxi mum | evel of
em ssions for a source or group of sources. The EPA
recogni zes that this option may be difficult for sone
sources because the avail able em ssions control options may
be limted, and the techniques for quantifying mass
em ssions to ensure conpliance with a tonnage budget may not
be adequat e.
iii. New Proposed Approval Criteria. Wile mass em ssions
[imtations may be difficult for some sources, EPA believes
that, if the State chooses to neet the budget through

control requirenents for electric generators and | arge
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industrial boilers, the State can feasibly require these
sources to quantify mass em ssions through reasonably
avai | abl e neasurenent technol ogy. For this reason, as well
as others discussed bel ow, EPA proposes the foll ow ng
additional SIP approvability criteria which would apply if
the State selected regulatory requirenents covering NOx
sources serving electric generators with a nanepl ate
capacity greater than 25 MM and boilers with a maxi num
desi gn heat input greater than 250 mmBt u/ hr:
> Regul atory requirenents to neet the 2007 budget for
t hese sources would need to be expressed in one of
three ways: (1) in ternms of mass em ssions, which would
limt total em ssions froma source or group of
sources; (2) in terns of em ssions rates that when
mul tiplied by the affected sources’ maxi num operati ng
capacity woul d neet the tonnage conponent of the
em ssions budget for this source or for these sources;
or (3) an alternative approach for expressing
regul atory requirenents, provided the State
denonstrates to EPA that its alternative provides
equi val ent or greater assurance than options (1) or (2)
t hat seasonal em ssions budgets will be attai ned and
mai nt ai ned.

> Sources would be required to denonstrate that they have
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met these applicable em ssions control provisions using

conti nuous em ssions nonitors. Further, EPA is taking

coment on whet her sources should be required to
denonstrate that they nmet these requirenents using the
nmoni toring provisions of the Acid Rain Program for

nmoni toring NOx mass em ssions in 40 CFR part 75.

The EPA believes control approaches and nonitoring for
this group® of sources have advanced to the point that
conplying with, tracking, and enforcing a maxi nrum mass
em ssions limtation or tonnage budget is reasonable. A
variety of regulatory prograns are currently in use or under
devel opnent that utilize a mass emissions limtation for
| ar ge conbustion devices. These regulatory systens include
the EPA's Acid Rain Program for sulfur dioxide (SO)
em ssions, the South Coast Air Quality Managenent District’s
Regi onal Clean Air Incentives Market for SO, and NOx, and
the Ozone Transport Comm ssion’s NOx Budget Program
Experience with these regul atory prograns indicates that
establishing a tonnage budget for |arge conmbusti on sources
is currently feasible and cost effective. These approaches

exi st because there is a range of reasonable options

3NOx sources serving electric generators with a naneplate
capacity greater than 25 MM and boilers with a maxi num
desi gn heat input greater than 250 mmBt u/ hr.
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avail able for controlling em ssions fromthese sources. In
general, large conbustion sources have several effective
control options for reduci ng NOx em ssions, including
conmbustion nodifications, post-conbustion technol ogies, and
fuel switching. This range of options provides flexibility
for these sources or groups of sources to maintain a tonnage
budget for em ssions.

For measuring em ssions, continuous em ssions nonitors,
currently installed at nost sources participating in these
prograns, provide accurate, conplete and tinely accounting
of em ssions which enable the adm nistrators of these
prograns to easily track and enforce em ssions on a nmass
em ssions basis. Therefore, EPA proposes that all of the
sources in this group nust enpl oy continuous emn ssions
monitoring. Further, EPA seeks conment on what
specifications, if any, to require for such conti nuous
em ssions nonitoring systenms (CEMS). More specifically, EPA
is taking comment on requiring these sources to neet the NOx
mass em ssions nonitoring and reporting provisions that are
contained in a proposed new subpart to the nonitoring and
reporting provisions of the acid rain regulations in 40 CFR
part 75. These revisions are being proposed in a separate
notice entitled “Acid Rain Program Continuous Em ssion

Monitoring Revisions” that will be published in the Federal
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Regi ster in the near future. Electric utility units have
been neeting the current 40 CFR part 75 requirenents since
at | east 1995. The EPA believes that the proposed 40 CFR
part 75 provisions wll provide accurate nonitoring of NOx
mass em ssions and al so provide flexibility, particularly
for smaller and infrequently operated sources. Additional
information on the proposed 40 CFR part 75 requirenents can
be found in Section V.C. 9.a, Requirenents for Point Sources.
Al so, EPA has prepared a nmenorandum for the docket that
conpares the proposed provisions of 40 CFR part 75 to ot her
avai | abl e CEMS requirenents. *

Anot her reason that States choosing to control
el ectricity generating sources should use avail able neans to
assure that the source’s mass em ssions stay within the
State’s projected levels is that recent changes in the
utility industry may foster substantial shifts in
electricity production fromState to State for market
reasons. G ven the changing market forces in the
electricity generating industry today, State neasures to
l[imt electricity generating unit em ssion rates w thout

accounting for potential utilization increases would provide

‘See Menorandum from Kevin Culligan, EPA, Acid Rain
Division, to Docket regarding “Transport SIP Call: Potenti al
Cont i nuous Em ssions Mnitoring Systens Requirenents” Apri
8, 1998, Docket Nunber A-96-56, |V-B-01.
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l[ittle assurance that mass em ssions fromthese sources
woul d be reduced to the | evels necessary to neet the
proposed budgets. For this reason, too, EPA believes that
regul atory requirenents for |arge conbustion sources to neet
a State’s NOx budget can and shoul d be expressed and
enforced as mass em ssions l[imtations or an alternative
provi di ng equi val ent assurance that the nass reductions wll
occur .

Finally, while EPA has not heretofore inposed the
proposed approvability criteria on State ozone control
measures, EPA believes they are reasonable (as descri bed
above) and appropriate in the context of this transport
rulemaking. This SIP call addresses the regional problem of
em ssions transport -- i.e., the problemof one State’'s
effect on one or nore other States. The EPA believes it is
appropriate to take reasonabl e and feasible steps to
m nimze the potential “commobns” phenonenon inherent in this
problem Under the theory of the comons, a State has | ess
interest in controlling pollution that is produced wthin
its borders but primarily affects the health of non-
residents, conpared to its interest in controlling pollution
that has intrastate effects. The additional approvability
criteria proposed today offer downw nd States the assurance

that upw nd States, to the extent they elect to control the
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appl i cabl e group of sources, will inplenment neasures that
of fer transparent certainty of success. Gven the
availability of reasonable neasures to control the
appl i cabl e group of sources in this way, and the potenti al
for substantial shifts in utilization in the utility sector
in comng years, EPA believes it is appropriate for this
transport SIP call to propose additional SIP approvability
criteria to address the potential commons phenonenon.®

To assist States with the devel opnent and
i npl ementati on of an em ssions budget for |arge conbustion
sources, EPA is proposing the NOx Budget Trading Programin
section V of today’'s notice. States may voluntarily choose

to participate in the NOx Budget Trading Program by adopting

SAut hority for the proposed additional SIP approval criteria
descri bed above resides in sections 110(a) and 301(a) of the
Clean Air Act. Specifically, the requirenent in section
110(a)(2)(A) that SIPs include enforceabl e em ssions
limtations and other control neasures “as nmay be necessary
or appropriate” to neet the Clean Air Act, together with the
requirenment in section 110(a)(2)(D) that SIPs include
“adequate provisions” to mtigate certain transport effects
on other States, inplicitly authorize EPA to inpose the
additional SIP approval criteria described above to ensure
that affected States adequately mtigate their contribution
to ozone transport, given the reasons and circunstances
descri bed above. Additionally, section 301(a) grants EPA
broad authority to prescribe such regulations as are
necessary to carry out its functions under the Cean Ar
Act. The proposed additional SIP approval criteria are
necessary for EPA to neet its obligation to approve only
SIPs that contain “necessary or appropriate” and “adequate”
provisions for the applicable State to mtigate its
contribution to ozone transport.
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the nodel rule. This nmultistate trading program woul d
provi de sources the flexibility and cost effectiveness of a
mar ket based system while neeting the additional SIP
approvability criteria for States that are proposed in this
section.

The EPA intends to approve the portion of any State’'s
SI P subm ssion that adopts the nodel rule, provided: (1) the
State has the legal authority to adopt the nodel rule and
inplement its responsibilities under the nodel rule, and (2)
the SIP subm ssion accurately reflects the NOx reductions to
be expected fromthe State’ s adoption of the nodel rule. As
not ed above, today’'s action proposes that transport SIP
subm ssions conply with various approval criteria that are
substantially identical to existing approval criteria for
attainment SIPs. Those criteria include: (1) a
denonstration by the State that it has the legal authority
to adopt and i nplement each of the control neasures
contained in the SIP subm ssion, and (2) a denonstration of
t he expected em ssions reductions to be achieved from each
new control neasure. Provided a State neets these two
criteria with respect to its adoption of the nodel rule,
then EPA intends to approve the nodel rule portion of the
State’s SIP subm ssion

A State or group of States nmay al so choose to devel op



52
adopt, and inplenent their own cap-and-trade program
separate fromtoday’'s proposed NOx Budget Tradi ng Program
I n devel oping these alternative progranms, States should
foll ow the avail abl e gui dance in the Econom c Incentive
Program requi renents (see 40 CFR part 51 subpart U) and
EPA's Em ssions Trading Policy Statenment (see 51 FR 43814,
Decenber 4, 1986) in addition to the transport SIP approval
criteria in proposed 40 CFR section 51.121.

Regul atory requirenents used to neet the 2007 budget
for other sources not identified in the above description
may be expressed as (1) a mass emissions limt, (2) an
em ssions rate, or (3) specific technology or neasure. As
di scussed above, EPA recognizes that it may not be
reasonable to require regulatory requirenents to be
expressed as nmass em ssions limtations for all of these
sources because of limtations with control options and the
ability to measure mass em ssions. Mreover, EPA believes
that the likelihood of substantial shifts in demand (and
correspondi ng changes in em ssions conpared to historical
actuals) is lower for these other sources. Therefore, EPA
believes there is substantially less risk with respect to
t hese sources that past representative production rates wll
prove unreliable predictors of future activity. However,

EPA recommends that mass em ssions budgets al so be used for
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t hese sources to the maxi num extent practicable.

The EPA solicits comments on the proposed SIP
approvability criteria for regulatory requirenents that
govern em ssions from |l arge conbustion sources. In
addition, EPA solicits comments as to the reasonabl eness of
expressing regulatory requirenments as nmass em Ssions
l[imtations for other sources.

b. Em ssions Inventory Preparation Guidance and Contr ol
Strategi es Guidance. This Section presents gui dance that
States should follow when initiating the planning and

devel opnment of an em ssions inventory. The docunents
referenced bel ow describe control neasures a State nmay w sh
to consider for purposes of neeting a statew de NOx budget.
Most of these docunents can be obtained directly by conputer
downl oad fromthe EPA s O earinghouse for Inventories and
Em ssion Factors (CHIEF) Wb Site
(http://ww. epa. gov/ttn/chief) or by contacting the

| nf oCHI EF hel pline at (919)541-5285.

Descriptions of a nunber of potential data sources that
can be consulted for em ssion estimation nethods are
provi ded below. Site-specific source tests are generally
expected to provide a better estimate for the tested site
t han average em ssion factors (including factors cited in

“Conpilation of Air Pollutant Em ssion Factors (AP-42)")
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derived fromtesting at simlar sources. Site-specific
tests should be based on a reliable test procedure and
shoul d represent typical operating conditions at the site
before being assuned to be superior to an average em ssion
factor. The CEMS data for a given site can be considered a
superior formof site-specific source test data. WMaterial
bal ances for NOx sources, and particularly conbusti on NOx
sources, are not appropriate and should not be used.

If reliable site-specific tests or cal cul ati on net hods
are not available or are not feasible to use for al
sources, an em ssion factor or em ssion nodel approach can
be used. The EPA's Factor Information Retrieval (FIRE) Data
System provi des a searchable electronic listing of al
criteria, toxic, and greenhouse gas em ssion factors
appearing through the latest printed AP-42 suppl enent for
stationary sources. The FIRE database al so contains a
nunber of non-AP-42 factors, but only for sources where no
AP-42 factor exists. In addition, FIRE contains a reference
indicating if the factor is from AP-42 or another source,
and it contains the factor quality rating if one exists.
Not e that nobile source em ssion factors do not appear in
FIRE. The nost recently finished AP-42 stationary source
revisions can only be found on the CH EF web site

(http://ww. epa. gov/ttn/chief/apd42etc. htm).
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If an em ssion factor is not avail able from one of the

above sources, or if the inventory preparer wants to inprove

the em ssions estimates for sources deened significant, the

foll ow ng data sources may be of use.

>

“Volunme |, Introduction to the Em ssion Inventory

| mprovenent Program (ElI I P)” (EPA-454/ R-97-004a) - -
http://ww. epa. gov/ttn/chief/eiip/techrep. htn#intro
“Volume |1, Preferred and Alternative Methods for
Estimating Air Em ssions from Poi nt Sources”

( EPA- 454/ R- 97- 004b) - -

http://ww. epa. gov/ttn/chief/eiip/techrep.ht m#pointsrc
“Volume |11, Preferred and Alternative Methods for
Estimating Air Em ssions from Area Sources”

( EPA- 454/ R- 97- 004c) - -

http://ww. epa. gov/ttn/chief/eiip/techrep. ht n##areasrc
“Volume |V, Preferred and Alternative Methods for
Estimating Air Em ssions from Mobil e Sources”

(EPA- 454/ R-97- 004d) - -

http://ww. epa. gov/ttn/chief/eiip/techrep. ht n¥#nobsrc
“Procedures for the Preparation of Em ssion |Inventories
for Carbon Mnoxi de and Precursors of Ozone, Volune I:
Ceneral Guidance for Stationary Sources”

( EPA- 450/ 4- 91- 016) - -

Thi s docunent provi des general procedures for estimating
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em ssions frompoint and area stationary sources; it may
still be useful for estimating em ssions from area sources
that are not yet covered in the EIIP area source gui dance
docunent (e.g., small publicly owned treatnent works,
aircraft refueling, on-site incineration, residential
heati ng (excludi ng wood fuel), barge and tank drum
cleaning). It is not available in electronic form Paper
copies are available fromthe InfoCH EF hel p desk (919)
541-5285.
> “Procedures for the Preparation of Em ssion |Inventories
for Carbon Monoxi de and Precursors of Ozone, Volune I1:
Em ssion Inventory Requirenents for Photochem cal Air
Quality Sinulation Mdels” (Revised)
( EPA- 450/ R- 92- 026) - -
Thi s docunent offers technical assistance to those engaged
in the planning and devel opnent of detailed em ssions
inventories for use in photochemcal air quality simulation
nodels. It includes guidance for identifying and
incorporating the additional detail required by
phot ochem cal air quality sinulation nodels into an existing
base year inventory. It is not available in electronic
form Paper copies are available fromthe I nfoCH EF help
desk (919) 541-5285.

> “Procedures for Em ssion Inventory Preparation, Vol.IV:
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Mobi | e Sources” (EPA-450/4-81-026d [Revised]) (You can

downl oad a zi pped WrdPerfect file of this docunent

fromthe "Em ssion Inventory Gui dance" Section of the

CH EF Wb Site.)

http://ww. epa. gov/ttn/chief/ei _guide. htn
c. Gowh estimates. In order for EPA to approve a SIP for
t he proposed Ozone Transport Rule, the State nust clearly
docunment growth factors and control assunptions used in the
budget calculations. To the extent the State uses EPA
gromh factors and control assunptions, the SIP need only
include a statenment attesting to this. |If a State wants to
substitute its own growmh factors or control assunptions in
t he budget analysis, it nmust provide adequate justification
for using the alternative nunbers. As stated in the
Novenber 7, 1997 NPR (62 FR 60367), EPA believes it is
i nportant that consistent em ssions growh estimtes be used
for the State’s budget denonstration and for EPA s
cal culation of the required statew de em ssions budget. The
EPA wi |l evaluate any revision to these gromh factors or
control assunptions that is suggested during the comment
period on this rule and nmay recal cul ate the required
statew de budget to reflect the State’s change. Because the
revised growh estimates will be included in EPA' s budget

cal cul ation, lower growmh rates could not be considered part
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of a State’s NOx control strategy to attain that budget
unl ess the change in growh is the result of clearly
identified control strategies that can be shown to provide
real, permanent, and quantifiable changes in growmh. In the
Novenber 7, 1997 NPR, EPA encouraged States to request any
changes to growth estimates or control assunptions during
the coment period for the proposal so that budgets given in
the final rul emaking would reflect these changes. Cuidance
on how to prepare em ssion growmh and projections is |isted
bel ow.

The EPA is currently considering an optional
alternative approach for States to use to neet the nmgjor
source of fset requirenents under section 173 of the Act (new
source review (NSR) for nonattainment areas).® This
approach would allow States to create an offset “pool”
conposed of actual em ssions reductions that generally w |

be achieved as a result of NOx control strategies adopted in

®The EPA is not now seeking conment on the optional
al ternative approach of an offset pool. The approach is

described here solely for the purpose of informng States of
the potential for such an approach and its potenti al
relationship to the growh estimates in the SIP cal

rul emaking. |If EPA pursues this approach, the agency wll
propose it for comrent in a separate Federal Register notice
and intends to take final action by the end of this year.

In particular, to the extent that the offset pool option

m ght el aborate upon or vary from exi sting Agency policy or
gui dance, such differences will be addressed in the later
noti ce.
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response to the SIP call. To create an offset pool, at the
time States revise their SIPs to include statew de NOX
control neasures, under certain conditions states could set
asi de a subset of their em ssions reductions generated from
t hose neasures for the purpose of offsetting anticipated
em ssions increases of ozone precursors from new and
nmodi fi ed maj or sources that woul d be subject to
nonat t ai nment NSR preconstruction permtting. (The EPAis
considering nodi fying the NSR regul ati ons to consi der both
NOx and VOC ozone precursors in all areas. Under such an
approach, for offset purposes, VOC em ssions increases from
new and nodi fied maj or sources could be offset with NOx
em ssi ons decreases where appropriate.)

The EPA currently anticipates that those States subject
to the NOx SIP call wll be able to take advantage of the
of fset pool idea, as conpliance with the SIP call wll
necessitate em ssions reductions that are likely to be
creditable as offsets. Specifically, because States’
budgets under the SIP call account for a certain increnent
of new maj or source growth, states may set aside that
increnment in an offset pool and still conply with the
budgets mandated by the SIP call. Thus, to take ful
advant age of the offset pool approach, States would need to

ensure that they have projected sufficient growh
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consi dering major new sources and nmajor nodifications to
exi sting major sources that will be locating in existing and
new nonattai nment areas. |n general, EPA believes that
sufficient growth assunptions have been built into the
budget calculations to allow an adequate margin for new
source offsets. Neverthel ess, before EPA finalizes the NOx
budgets, States have an opportunity to reevaluate and adj ust
grow h factors and control assunptions to ensure that the
final budgets accurately reflect State-specific forecasts of
maj or new source growh. Consequently, EPA recommends that
States covered by this rulemaking and interested in using
of fset pools review their em ssions growh assunptions and
projections for anticipated new and nodi fied maj or sources
that will become part of their 2007 baseline em ssions
inventories under this rul emaking to ensure that growth
projections accurately reflect the expected new em ssions
that will be required to be offset under major NSR
d. Emssions Gowth Projection Guidance.
> “Procedures for Preparing Em ssions Projections” EPA-
450/ 4-91- 019, July 1991 (Hard copy only avail able).
> “CQui dance for Gowh factors, Projections, and Contr ol
Strategies for the 15 Percent Rate-O -Progress Pl ans”
EPA 452/ R-93-002, March 1993 (Hard copy only

avai |l abl e).
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B. Em ssions Reporting Requirements For States

As stated in the Novenmber 7, 1997 NPR, the EPA believes
it is essential that conpliance with the regional contro
strategy be verified. Tracking em ssions is the principal
mechani smto ensure conpliance with the budget and to assure
t he downwi nd affected States and EPA that the ozone
transport problemis being mtigated. Em ssions reporting
requirenents for States subject to this SIP call are
di scussed in this Section.
1. Use of Inventory Data

| f tracking and periodic reports indicate that a State
is not inplementing all of its NOx control neasures
begi nning i n Septenber 20027 or is off track to neet its
stat ew de budget by 2007, EPA will work with the State to
determ ne the reasons for nonconpliance and what course of
remedi al action is needed. The EPA will expect the State to
submt a plan showi ng what steps it will take to correct the
probl enms. As described nore fully in the NPR (62 FR 60364 -
60369), nonconpliance with the NOx transport SIP may | ead

EPA to make a finding of failure to inplenent the SIP and

I'n this discussion of reporting requirenents, Septenber
2002 is presuned to be the conpliance date for NOx transport
call controls. As discussed earlier, the final rule may
adopt a different date for conpliance which may, in turn,
affect the dates in the final requirenents for State
reporting.
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potentially to inplenent sanctions, if the State does not
take corrective action within a specified tinme period.

The EPA wi ||l use 2007 data to assess how each State's
SIP actually perfornmed in neeting the statew de NOX
em ssions budget. If em ssions exceed the required budget
in any year after 2006, the control strategies in the SIP
will need to be strengthened. The EPA will evaluate the
circunstances for the budget failure and may issue a cal
for States to revise their SIPs, as appropriate.
2. Legal Authority

The |l egal authority for the proposed State reporting
requi renents described in this Section resides in sections
110(a) and 301(a) of the Clean Air Act. Specifically, the
requi renment in section 110(a)(2)(D) that SIPs include
“adequate provisions” to mtigate certain transport effects
on other States inplicitly authorizes em ssions inventory
reporting to EPA, as reporting will be needed and
appropriate to verify that a State is in fact neeting its
NOx budget. Section 110(a)(2)(F) provides additional
authority for requiring that SIP call subm ssions include
provi sions for em ssions reporting by sources to a State,
correlation of source information by the State, and steps by
the State to make the correlated information available to

the public. Section 110(a)(2)(K), in turn, requires a State
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to submt to EPA as requested, data related to nodeling the
effect of NOx and other em ssions on anbient air quality.
The reported em ssions inventory data described in this
Section will be used by EPA in air quality nodeling to
assess the effectiveness of the transport rul emaking's
regional strategy. Finally, section 301(a) grants EPA broad
authority to prescribe such regul ations as are necessary to
carry out its functions under the CAA. These proposed
regul ati ons are necessary for EPA to properly carry out its
eval uation of conpliance with the SIP call.
3. Background for Reporting Requirenents

In the Novenber 7, 1997 NPR, EPA indicated that it
intended to work with affected States to determ ne what
reporting procedures are needed to provi de adequate
assurance that the em ssions budgets are being achieved. On
January 13, 1998, EPA held a 1-day workshop with the States
to discuss tracking issues. The objectives of the workshop
were to determ ne what type and frequency of inventory
reporting are feasible for the different source sectors
(power generating sources, other point sources, area
sources, and nobile sources) to identify key reporting
issues related to each sector, and to devel op
recommendati ons on reporting requirenents to ensure

conpliance with the SIP call. The goal was to share
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information and ideas rather than to reach consensus. A
summary of the neeting is contained in the docket (docket
nunber V-B-18) for this rul emaking.

The wor kshop partici pants generally thought that
existing reporting requirenents for attai nment SIPs shoul d
be used whenever possible to m nimze any new reporting
burden. The States further recomended that the degree of
reporting rigor should be directly related to the sectors
that the State chooses to control in its NOx transport
strategy. Reporting every 3 years was consi dered feasible
for all source sectors. Reporting on an annual basis was
consi dered both achi evabl e and necessary for all source
sectors that a State chooses to regulate specifically for
t he purpose of neeting the NOx budgets proposed in the SIP
call. This would include all NOx sources within the State
whi ch are subject to nmeasures included by the State inits
transport SIP revision in response to this SIP call. 1In
addition, it was noted that sources or source categories
that would be participating in a trading program woul d need
to meet the reporting protocols specific to that program
Consi deration was al so given to establishing uniform
nmonitoring and reporting requirenents and a centralized data
base for reporting for other sources. Several States

i ndi cated support for this concept if there were easy access
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to the data by all parties. For all source sectors, the
St at es suggested that em ssions rather than indicators
shoul d be reported.
4. Proposal

After taking into account the suggestions on tracking
of the participants in the workshop, EPA today is proposing
inventory reporting requirenents for States subject to the
NOx SIP call. The regulatory text appears in proposed §
51. 122 and is described bel ow.

The EPA is proposing that States report em ssions
annual ly starting with data for the year 2003% for any
em ssions source (point, area, or nobile) to which
additional controls are being applied for the purpose of
meeting the NOx budget, with certain exceptions as discussed
bel ow, and from any em ssions source that will either sel
or buy NOx em ssion all owances. The EPA is al so proposing
that States devel op and submt conprehensive statew de NOx
inventories, including all NOx sources, controlled and
uncontrol |l ed, every 3 years, starting with data for the year
2002.

The tracking requirenents for neeting the NOx SIP cal

82003 woul d be the year for which the data woul d be
reported. The actual reporting schedule is given in the
Reporting Schedul e Secti on.
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budget attenpt to nake use of existing inventory reporting
mechani sms as nuch as possible so that existing requirenments
are not duplicated. However, the reporting requirenments
outlined bel ow are nore conprehensive than current reporting
requirenents for attainnent SIPs in two respects. This is
because EPA proposes that States report em ssions from area
sources and nobile sources annually if the State adopts new
measures to reduce em ssions fromthese sources for purposes
of nmeeting the NOx budget. Currently, there is no annual
reporting requirenment for area or nobile sources. In
addition, States are not currently required to report on a 3
year cycle em ssions fromarea and nobile sources in
attai nment areas. States would be required to report
St atewm de area and nobil e source ozone season em Ssions
every third year under the proposed requirenents.
Details of reporting for specific source types are set

forth bel ow
5. Annual Reporting

Annual NOx em ssions reporting requirenents for point,
area and nobile source emssions are to start for the year
2003. The State nust submt annual reports for all sources
the State chooses to regulate specifically for the purpose
of nmeeting the NOx budgets proposed in the SIP call. This

woul d i nclude all NOx sources within the State which are
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subj ect to neasures included by the State in its transport
SIP revision in response to this SIP call. For exanple, a
State would not have to submt an annual report for NOX
em ssions for a cement kiln which was controlled prior to
1998 for RACT purposes. However, if the State chose to go
beyond RACT requirenents for the cenment kiln in order to
nmeet its budget, the State would have to report annually
the em ssions for the source. Em ssions inventory reports
are to be submtted according to the Reporting Schedul e
Section bel ow
a. Poi nt Sources®. The EPA proposes that States be
required to report NOx em ssions annually for all point
sources that are subject to regulations specifically for the
pur pose of neeting the NOx budgets proposed in this SIP
call. The State nust report em ssions from such point
sources both for the whole year and for the ozone season
(May 1 to Septenber 30). The direct reporting from sources
to EPA of data used for conpliance with the requirenents of
a trading programneeting the requirenents of 40 CFR Part 96

can be used to satisfy this requirenent. The EPA is also

°The EPA is proposing to define point source for this rule
as a non-nobile source which emts 100 tons or nore per year
of NOx em ssions. Non-nobile sources which emt |ess than
100 tons per year of NOx woul d be considered area sources.
This definition of point source is consistent with current
reporting requirenments for NOx em ssions.
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taking cormment on requiring electrical generating units and
| arge industrial boilers to use the nonitoring provisions in
40 CFR Part 75 to account for their em ssions. This topic
is nmore thoroughly discussed in Section |IV.A 3,
Approvability Criteria.
b. Area Sources. The EPA proposes that the State
determ ne area source NOx ozone season em ssions for source
categories that are controlled beyond otherw se applicable
Federal, State or |ocal neasures to neet the NOx budget and
report these annually to EPA. A State need not report
annual ly the emi ssions froman area source sector if the
State does not require additional NOx reductions fromthat
sector in order to neet the transport rule' s NOx budget.
c. Mobile Sources. The EPA proposes that a State determ ne
statew de nobil e source NOx ozone season em ssions and
report these to EPA annually if the State is requiring
additional controls for purposes of neeting the NOx budget.
Reductions from Federal neasures are already assuned in the
budget. A State need not report annually the em ssions from
nmobil e sources if the State does not require additional NOx
reductions fromthat sector in order to neet the transport
rul e’s NOx budget.

6. Reporting Every Third Year (3-year cycle or triennial
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reporting)

Consistent with current 3-year reporting requirenents,
EPA proposes that for every third year, starting in 2002,
States would be required to submt to EPA statew de NOx
em ssions data fromall NOx sources (point, area, and
nobile) within the Statel®>. These data would include data
fromall source categories in the State regardl ess of
whet her those sources are being controlled to neet the
requi renents of the transport rul emaking. For triennial
reporting for area and nobile sources, only ozone season
em ssions nust be reported. For triennial reporting for
poi nt sources, both ozone season and annual em ssions nust
be reported.
7. 2007 Report

The EPA proposes that in 2007, States submt to EPA
statewi de NOx em ssions data fromall NOx sources (point,
area, and nobile) within the State. This would include data
fromall source categories in the State regardl ess of
whet her those sources are being controlled to neet the
requi renents of the transport rul emaking. For the 2007

report, only ozone season em ssions nust be reported for

10The actual submittal of data by the State would only be
required 12 nonths after the end of 2002. The data should

be submtted according to the schedule in the Reporting
Schedul e Secti on.
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area and nobil e sources, while both ozone season and annual
em ssions nust be reported for point sources. The data
reporting requirenents are identical to the reporting
requi renents for the 3-year cycle inventories, and this
reporting requirenment is being proposed to allow eval uation
of whet her budget requirenents are nmet for 2007. This one-
time special inventory is necessary because the ordinary 3-
year reporting cycle does not fall in the year 2007. States
whi ch nust submt the 2007 inventory may project increnenta
changes in em ssions from 2007 to 2008 to all ow the 2008
inventory requirenment to be nore easily net and to reduce
the burden on States which nmust submt full NOx inventories
in consecutive years, i.e., 2007 and 2008.
8. Ozone Season Reporting

The EPA is proposing that the States provide ozone-
season inventories for the sources for which the State
reports annual, triennial and 2007 em ssions. The ozone
season em ssions may be cal cul ated from annual data by
prorating em ssions fromthe ozone season by utilization
factors that nust be reported and that are further defined
in 40 CFR 51.122. For area and nobil e sources, only ozone
season data nust be reported for the annual, triennial, and
2007 inventories. For point sources, the State nust report

em ssions for the whole year, as well as for the ozone
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season, since States are already required under other
exi sting inventory provisions to submt the data for the
whol e year. For the annual report, em ssions need only be
reported for source categories that a State chooses to
regul ate specifically for the purpose of neeting the NOx
budgets proposed in the SIP call. This would include al
NOx sources within the State which are subject to neasures
included by the State in its transport SIP revision in
response to this SIP call. For the triennial and 2007
reports, ozone season em ssions fromall NOx source
categories within the State, controlled or uncontroll ed,
must be reported. The EPA is proposing that each State
provide its ozone season cal culation nethod to EPA for
approval .
9. Data Reporting Procedures

When submtting a formal NOx budget em ssions report
and associ ated data, the State should formally notify the
appropriate EPA Regional Ofice of its activities. The EPA
proposes that States would be required to report em ssions
data in an electronic format to the | ocation given bel ow
Several options are available for data reporting. The State
may choose to continue reporting to the EPA Aeronetric
I nformation Retrieval System (AIRS) using the AIRS facility

subsystem (AFS) format for point sources. (This option wll
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continue for point sources for some period of tinme after
AIRS is reengi neered (before 2002), at which tinme this
choi ce may be discontinued or nodified.) A second option is
for the State to convert its em ssions data into the
Em ssion Inventory | nprovenent Progranf El ectronic Data
I nterchange (EIIP/EDI) format. This file can then be nade
avail able to any requestor, either using E-mail, floppy
di sk, or value added network, or can be placed on a file
transfer protocol (FTP) site. As a third option, the State
may submt its em ssions data in a proprietary format based
on the EIIP data nodel. For the last two options, the terns
“submtting” and “reporting” data are defined as either
providing the data in the EIIP/ED format or the ElIP based
data nodel proprietary format to EPA, Ofice of Air Quality
Pl anni ng and Standards, Em ssion Factors and |Inventory
G oup, directly or notifying that group that the data are
available in the specified format and at a specific
el ectronic location (e.g., FTP site). A fourth option for
annual reporting (not for third year reports) is to have
sources submt the data directly to EPA.  This option wll
be avail able to any source in a State that is both
participating in a trading programneeting the requirenents
of 40 CFR part 96 and that has agreed to submt data in this

format. The EPA will make both the raw data submtted in
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this format and summary data available to any State that
chooses this option. The EPA also solicits comment on
whet her this option should be expanded to additi onal
stationary sources.

For the latest information on data reporting
procedures, call the EPA Info Chief help desk at (919)541-
5285 or email to info.chief@pamail.epa.gov.

10. Reporting Schedul e

The EPA is proposing that States submt the required
annual and triennial em ssions inventory reports no |ater
than 12 nonths after the end of the cal endar year for which
the data are collected. Because downw nd nonattai nment
areas Wi ll be relying on the upw nd NOx reductions to assi st
themin reaching attai nment by the required dates, EPA
believes it is inportant that data be submtted as soon as
practicable to verify that the necessary em ssions
reductions are being achieved. Early reports will allow
States to nore quickly respond to inplenentation probl ens
detected by the reports. States should formally notify the
appropriate EPA Regional Ofice when naking the submttals.

In a related rul emaking effort, EPAis currently
devel opi ng the consolidated em ssions inventory reporting
rule. Anong other things, the rule will be proposing that

all States in the Nation submt statew de inventories of
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ozone precursors (NOx, VOC, CO every 3 years beginning with
1999 data. The third year reporting requirenent for the
transport rule has been devel oped to be consistent with that
reporting cycle. However, the proposed 2002 start date for
the transport rule em ssions reports is 3 years later than
the start date for the consolidated rule reports. The EPA
is considering an 18-nonth reporting schedule for the latter
rule. The EPA expects that, as States gain experience in
devel opi ng statew de em ssions inventories, less tinme wll
be needed to gather and quality assure the data. Once
States have conpleted the first cycle of reporting for 1999
under the consolidated rule, they may have sufficient
procedures in place to allow for an accel erated reporting
schedul e. Therefore, because of the inportance of the NOx
inventory reports for determ ning conpliance with the NOx
budgets, EPA believes it is appropriate to require a 12-
month reporting schedule for the transport rul emaking.

The EPA recogni zes that there are different constraints
on data collection for the point, nobile, and area source
categories. Therefore, EPAis also soliciting conment on
whet her different reporting schedul es shoul d be established
for the different source categories, such that data that can
be obtained nore readily should be submtted sooner. For

exanpl e, because point sources are already known to State
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agencies, and their operating paraneters will not change
significantly fromyear to year, the tinme needed to coll ect
and quality assure data may be shorter than for the other
categories. The new data subm ssion procedures discussed
above may allow further reductions in the reporting tine.
The EPA is soliciting coment on whether the State reporting
time for point source em ssions should be shortened to no
later than 6 or 9 nonths after the end of the cal endar year
for which the data are coll ected.

For nobile and area sources, the necessary reporting
time franes may be | onger than for point sources due to the
delay in obtaining activity data frominformation sources
outside the inventory preparing agency. |In nmany cases,
surveys to collect new activity data are required by the
inventory preparing agency to be able to cal culate em ssions
estimates. As with point sources, the new data subm ssion
procedures may all ow reductions in the reporting tine. The
EPA is soliciting coment on whether no later than 6 or 9
mont hs after the end of the applicable cal endar year would
be a feasible tine frane for submtting nobile and area
source em ssions inventory reports.

If different reporting schedules are established for
the different source categories in the final rule, the EPA

is proposing that, for the third year conplete statew de
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inventory, States submt a summary report identifying the
separate submttals and totaling the statew de NOx ozone
season em ssions to denonstrate progress toward, and
ultimately conpliance with, their NOx budget.
11. Confidential Data

Em ssi ons data being requested in today's proposal
woul d not be considered confidential by the EPA (See 42
U S C 7414). However, sone States may restrict the rel ease
of certain types of data, such as process throughput data.
Where Federal and State requirenents are inconsistent, the
EPA Regional Ofice should be consulted for final
reconciliation.
12. Data Elenents to be Reported

In addition to reporting ozone season NOx em ssions,
the State should report other critical data necessary to
generate and validate these values. This includes data used
to identify source categories such as site name, |ocation
and (source classification code) SCC codes. It also
i ncl udes data used to generate the NOx em ssions val ues such
as fuel heat content and activity level. The specific data
el ements required for each source category are further
defined in 40 CFR 51.122.
V. NOx Budget Trading Program

In the Novenber 7, 1997 proposed rul emaki ng to reduce
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the transport of ozone and facilitate attai nment of the
NAAQS for ozone, EPA offered to devel op and adm ni ster a
multistate NOx trading programto assist States in the
achi evenent of these goals; today’ s notice proposes such a
program The tradi ng program bei ng proposed enpl oys a cap
on total emssions in order to ensure that em ssions
reducti ons under the proposed transport rul emaking are
achieved, while providing the flexibility and cost
ef fecti veness of a nmarket-based system This Section
provi des background information and a description of the NOx
Budget Trading Program as well as an explanation of how the
trading programwould interface with other State and Federal
prograns. In addition, a nodel rule for the trading program
is proposed. States can voluntarily choose to participate
in the NOx Budget Tradi ng Program by adopting the nodel
rule, which is a fully approvable control strategy for
achi eving em ssions reductions required under the proposed
transport rul emaki ng.

Shoul d the States voluntarily choose to participate in
t he NOx Budget Tradi ng Program by adopting the nodel rule,
EPA's authority to cooperate with and assist the States in
the inplenmentation of the trading programresides in both
State law and the CAA. Wth respect to State |aw, any State

which elects to adopt the nodel rule as part of its



78
transport SIP will be authorizing EPA to assist the State in
i npl enmenting the trading programw th respect to the sources
in that State. Wth respect to the CAA, EPA believes that
t he Agency’s assistance to those States that choose to
participate in the trading programw || facilitate the
i npl enentation of the programand m nimze any
adm ni strative burden on the States. One purpose of title |
of the CAAis to offer assistance to States in inplenenting
title | air pollution prevention and control progranms (42
US C 101(b)(3)). In keeping with that purpose, section
103(a) and (b) generally authorize EPA to cooperate wth and
assist State authorities in devel oping and inpl enenting
pol lution control strategies, making specific note of
interstate problens and ozone transport. Finally, section
301(a) grants EPA broad authority to prescribe such
regul ati ons as are necessary to carry out its functions
under the CAA. Taken together, EPA believes that these
provi sions of the Act authorize EPA to cooperate with and
assist the States in inplenenting the NOx Budget Trading
Programin the ways set forth in the nodel rule.
A.  Program Summary
1. Purpose of the NOx Budget Tradi ng Program

The OTAG concl uded that an em ssions tradi ng program

could facilitate cost effective em ssions reductions from
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| ar ge conbustion sources (for nore information on OTAG see
Section V.B.1.). Wen designed and i nplenented properly, a
mar ket - based program of fers nmany advantages over its
tradi tional conmmand-and-control counterpart. The OTAG
articulated five principal advantages of market-based
systens: (1) reduced cost of conpliance; (2) creation of
incentives for early reductions; (3) creation of incentives
for em ssions reductions beyond those required by
regul ations; (4) pronotion of innovation; and (5) increased
flexibility without resorting to waivers, exenptions and
other fornms of admnistrative relief (OTAG 1997 Executive
Report, pg. 57). These benefits result primarily fromthe
flexibility in conpliance options available to sources and
the nonetary reward associated wth avoi ded em ssions in a
mar ket - based system The cost of conpliance in a market-
based programis reduced because sources have the freedomto
pursue various conpliance strategies, such as sw tching
fuels, installing pollution control technol ogies, or buying
aut horizations to emt froma source that has over-conpli ed.
Since an em ssion rate or em ssions | evel below the |evel
mandated al l ows the generation of credits or allowances that
may be sold on the market, pollution prevention becones nore
cost effective, and innovations in |ess-polluting

al ternatives and control equipnent are encouraged.
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A market systemthat enploys a fixed tonnage limtation
(or cap) for a source or group of sources provides the
greatest certainty that a specific |level of em ssions wll
be attai ned and mai ntai ned since a predeterm ned | evel of
reductions is ensured. Wth respect to transport of
pol lution, an em ssions cap al so provi des the greatest
assurance to downw nd States that em ssions from upw nd
States will be effectively nmanaged over tinme. The capping
of total em ssions of pollutants over a region and through
time ensures achi evenent of the environnental goal while
al l om ng economi c growth through the devel opnent of new
sources or increased use of existing sources. In an
uncapped system (where, for exanple, sources are required
only to denonstrate that they neet a given em ssion rate),
the addition of new sources to the regul ated sector or an
increase in activity at existing sources can increase total
em ssions even though the desired em ssion rate control is
in effect.

In the NOx Budget Tradi ng Program EPA proposes to
inplement jointly with participating States, a capped
mar ket - based program for certain conmbustion sources to
achi eve and mai ntain an em ssions budget consistent with the
proposed transport rul emaking. An em ssions cap or budget

trading program for |arge conbustion sources is a proven and
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cost-effective nethod for achieving em ssions reductions
while allow ng regul ated sources conpliance flexibility.

Al t hough participation in the NOx Budget Tradi ng
Programis discretionary, EPA encourages States to
participate in the trading programas a cost-effective way
of neeting their em ssions reductions obligations under the
proposed transport rul emaking. Specifically, today’s
proposal is designed to assist States in: 1) achieving,

t hrough a program covering certain |large stationary
conbustion sources, em ssions reductions required under the
proposed transport rul emaking; 2) ensuring flexibility for
regul at ed sources; 3) reducing conpliance costs for sources;
and 4) reducing admnistrative costs to States.

Adoption of the NOx Budget Trading Rule would ensure
consistency in certain key operational elenents of the
program anong participating States, while all ow ng each
State flexibility in other inportant program el enents.
Uniformty of the key operational elenents across the NOx
Budget Trading Programregion is necessary to ensure a
viable and efficient trading programw th | ow transaction
costs and m ni num adm ni strative costs for sources, States,
and EPA.

The effect of NOx em ssions on air quality in down w nd

nonatt ai nnent areas depends, in part on the distance between
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sources and receptor areas. Sources that are closer to the
nonattai nnent area tend to have nuch larger effects on air
qual ity than sources that are far away. |In light of this,
and as discussed in Section VIlI, the Agency plans to
eval uate alternative approaches in devel oping the final
rul e.

The Agency solicits comments on whether a trading
program shoul d factor in differential effects of NOx
em ssions in an attenpt to strike a bal ance between
achi eving the cost savings froma broader geographic scope
of trading and avoiding the adverse effects on air quality
that could result if the geographic domain for trading is
i nappropriately large or trades across areas are not
appropriately adjusted to reflect differential environnental
effects. The Agency coul d consi der establishing “exchange
rati os” for tons traded between areas. The |arge nunber of
areas in the region violating the standards and the several
di fferent weather patterns associated with sunmertime ozone
pol l uti on epi sodes conplicate the devel opnent of a stable
set of trading ratios. Alternatively, the Agency coul d
consi der establishing subregions for trading within the 23-
jurisdiction area and apply a discount to or prohibit trades
bet ween regi ons.

The Agency solicits comments on this issue. |If after
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review of alternative approaches (including sub-regional
nodel i ng anal ysis submtted by the States and ot her
commenters), EPA concludes that an alternative approach is
appropriate, EPA wll issue a SNPR
2. Em ssions Reductions Required by the Proposed Transport
Rul emaki ng

Each of the 22 States and the District of Col unbia,
determ ned by EPA in the proposed transport rule to nake a
significant contribution to nonattainnment or interfere with
mai nt enance in another jurisdiction, has been assigned a
statewi de NOx em ssions budget. Each of these States nust
submt a SIP revision delineating the controls that wll be
inplemented to neet its specified budget. Each State has
conpl ete discretion to devel op and adopt a m x of contro
measures appropriate for neeting its assigned em ssions
budget. Today’ s proposal assunes that conpliance with the
em ssions reductions requirenents for the transport
rulemaking will begin on May 1, 2003, as proposed in the
transport rulemaking. |If a different conpliance deadline is
required in the final transport rul emaki ng, the deadlines in
the proposed trading rule will be adjusted accordingly.

In the proposed transport rul emaki ng, EPA cal cul ated
seasonal NOx em ssions budgets for States, assuming activity

grow h I evels through 2007 and the application of
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reasonabl e, cost-effective controls that are currently
avai |l abl e to achieve NOx reductions. The statew de budgets
wer e devel oped by appl yi ng appropriate controls to each
sector of the total State em ssions inventory: |arge
electricity generating devices, point sources other than
| arge electricity generators, nonroad engi nes, highway
vehi cl es, and area sources. The statew de NOx budget
devel opnent process is fully described in Section I11.B. of
t he Novenber 7, 1997 proposal (62 FR 60346).

As outlined in the proposed transport rul emaking,
budget | evels cal cul ated for nonroad engi ne, highway
vehicle, and area source inventory sectors assunme continued
application of controls already required for those source
sectors in addition to inplenentation of Federal neasures,
such as the National Low Em ssions Vehicle Program The
st at ewi de seasonal NOx budgets proposed for the |arge
electricity generating source sector (fossil-fuel burning
electricity utility units and nonutility units serving
electricity generators greater than 25 MAé) were based on
applying a uniform NOx em ssion rate of 0.15 Ib/mBtu to
projected generating activity levels. Budget estimtes for
States’ nonutility point source sector were devel oped
assum ng a 70 percent reduction fromfuture em ssions |evels

of | arge sources (greater than 250 mmBt u/ hour), and
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application of RACT to nedium sized sources (100-250
mBt u/ hour) in this category.

Though States are free to independently determ ne their
control strategies to achieve their statew de budgets,
several Federal and/or State prograns are already under way
or planned for nost of the inventory source sectors to
assist States in neeting their budgets. For exanple,
nmeeti ng individual budget conponents for highway vehicles
and nonroad engi nes can be achi eved through Federal prograns
wi t hout adopting additional new control strategies. In
addition, EPA is offering to adm ni ster certain aspects of
today’ s proposed regi onal NOx Budget Trading Programin
order to assist States in developing a regulatory strategy
for large stationary conbustion sources.

3. Benefits of Participating in the NOx Budget Trading
Pr ogram

Participation in the NOx Budget Tradi ng Program woul d
enabl e States that have been identified in the proposed
transport rul emaking to achieve the required em ssions
reductions fromstationary conbusti on sources while
m nim zing the adm nistrative burden faced by both States
and sources. The SIP revision process required by the
proposed transport rul emaki ng would be significantly

streamined for States choosing to include the NOx Budget
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Trading Program as a part of the SIP. The EPA proposes that
adoption of the nodel rule will be considered a SIP-
approvabl e control strategy for the proposed transport
rul emaking. States electing to participate in the trading
program rmay either adopt the nodel rule by reference or
devel op State regul ations that are in accordance with the
nodel rul e.

The permtting process under the trading program woul d
be significantly streamined since there will be no need for
enf orceabl e conpliance plans and few circunstances
necessitating permt revisions. Emssions nonitoring, a
central requirenent of the trading program as well as the
availability to the public of em ssions data, allowance
data, and annual reconciliation information, would ensure
that participating States and the public have confidence
that the required em ssions reductions are being achieved.

Cost savings for sources in States included in the
trading programare projected to be substantial. As
estimated in the “Proposed Ozone Transport Rul emaki ng
Regul at ory Anal ysis” (Septenber 1997 docket # I111-B-01),
annual increnental costs for a rate-based control approach
(at 0.15 I bs/mMmBtu) are estinmated to be $501 mllion higher
in 2005 than the costs of participating in the NOx Budget

Tradi ng Program (assumi ng the sane em ssion rate) for the 23
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jurisdictions in the proposed transport rul emaking.
Mor eover, the annual average cost effectiveness of em ssions
reducti ons achi eved through a regional trading programfor
the electric power industry is projected to be approxi mately
$1, 250 per ton by 2010, while the cost effectiveness of the
rat e- based approach is projected to be $2,050 per ton by
2010 (pages 2-24 through 2-27).

Sources included in the trading program can al so expect
i ncreased conpliance flexibility, as conpared to a rate-
based approach that requires each affected source to conply
with the 0.15 I bs/mBtu em ssion rate and necessitates
installation of control equipnment for any affected source
that cannot neet the [imt. Participation in the trading
program provi des sources the choice of nunmerous conpliance
strategies. Moreover, sources can choose to over-conply and
generate excess all owances that can be sold on the market
or, as discussed bel ow, possibly banked for future use. In
addi tion, sources may change their control approach at any
time without regul atory agency approval.
4. EPA s Proposal

Initially, the follow ng sources would be included in
t he NOx Budget Trading Program fossil fuel-fired units
(1.e., stationary boilers, conbustion turbines, and conbi ned

cycle systens) that serve an electrical generator of
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capacity greater than 25 MM; and fossil fuel-fired units
that do not serve a generator and that have a heat i nput
capacity greater than 250 mmBtu/hr. Al such sources
| ocated within a State that chooses to join the trading
program woul d be required to participate in the program
Conversely, sources located in States that do not join the
tradi ng program woul d not be eligible to participate. The
NOx budget sources initially included in the trading program
represent about 80 percent of the point source portion of
the 2007 NOx baseline em ssions inventory and about 65
percent of the point source portion of the 2007 NOx budget
as proposed in the ozone transport rul emaking.
Addi tionally, these sources represent about 90 percent of
the em ssions reductions required in the proposed ozone
transport rul emaking. This core group of sources,
therefore, captures the magjority of NOx em ssions fromthe
poi nt source sector. States, however, have the option of
extending the programto include additional point sources at
their discretion, provided these additional point sources
can fulfill the requirenents set forth for the trading
programin this proposal. The EPA is also taking coment on
all ow ng certain new and nodi fied major sources to
participate in the trading programat their discretion as a

way of potentially nmeeting the new source offset provisions
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under section 173 of the CAA, provided the source neets the
permtting, nonitoring, and accountability requirenents of
t he trading progrant!. The EPA requests coments on
broadening the applicability of this trading programto
i ncl ude nore types of sources such as process sources,
nobi | e sources, or area sources. Comenters shoul d address
each type of source that they reconmmend be included in the
applicability of this program For each source type,
commenters shoul d descri be procedures for nonitoring
em ssions and identify responsible parties for the source
type. Criteria for nonitoring and for responsible parties
are outlined below Additionally, comment is requested on
any other types of concerns or issues associated with
i nclusion of these other source types (e.g., environnental
justice; net cost savings likely to accrue fromtrading;
adm ni strative costs for sources, States, and EPA)

Sources in the trading programwould be required to
monitor and report their em ssions in accordance with
rel evant portions of 40 CFR part 75, which is currently
under revision to provide greater flexibility to regul ated
sources. (40 CFR part 75 revisions will be proposed in a

notice entitled “Acid Rain Program Continuous Em ssion

For discussion on this subject, see Section F, below, that
addresses New Source Revi ew.
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Monitoring Revisions” that will be published in the Federal
Regi ster in the near future.) The nonitoring of em ssions
i's necessary for accountability and to ensure that a ton
fromone source in one State is equivalent to a ton from
anot her source in the same or another State.

The NOx al | owances--each all owance representing a
[imted authorization to emt one ton of NOx--would be the
currency used in the trading program An em ssions budget
and an al |l owance-based system ensure achi evenent of
environmental goals within a cost-effective, market-based
program and can be inpl enented through existing
infrastructure. A fixed nunber of NOx all owances woul d be
all ocated to regul ated sources in each State for each ozone
season in the amount of the NOx budget set for the trading
programin the State. States would have the responsibility
for allocating all owances anong regul ated sources. The
proposed NOx Budget Trading Rule establishes timng
requi renents for the subm ssion of NOx all owance all ocations
to EPA by participating States for inclusion into the NOx
Al | owance Tracki ng System (NATS), which would be operated by
EPA.

In addition to timng requirenents, today’s proposal
provi des options for a recomended net hodol ogy for States to

all ocate NOx all owances to their sources covered by the NOx
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Budget Trading Program A specific recomrendati on woul d be
included in the final trading rule. States would have the
flexibility to deviate from EPA' s recommendati on as | ong as
the timng requirenments (40 CFR 96.41) are net and total NOx
al l ownances all ocated to regul ated sources do not exceed the
nunber of tons that the State apportions to these sources in
the SIP. This would help ensure that the trading program
can operate efficiently and effectively across nultiple
St at es.

In addition to EPA's traditional role in the approval
and oversight of the SIP, EPA would be responsible for
managi ng the em ssions data and market functions of the
program as well as perform ng annual reconciliation of
nmoni t ored em ssions and al l owances. States choosing to join
the tradi ng program woul d be responsi ble for promul gating
the supporting State regulations; submtting NOx al | owance
all ocations to EPA for inclusion in NATS;, and enforcing the
permtting, nonitoring and excess em Ssions requirenents.

As established in the proposed transport rul emaking, the
control period would extend from May through Septenber.
Based on results presented in the regulatory analysis for
t he proposed transport rule that suggest no significant
changes in the |location of em ssions reductions resulting

froman unrestricted trading programw th a consistent
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control level (“Proposed Ozone Transport Rul emaki ng
Regul atory Anal ysis,” Septenber 1997, pages 2-20 and 2-23,
docket # 111-B-01), trading could occur across participating
States free fromrestrictions (other than the requirenent to
conply with existing emssions l[imts under title |I and
title IV of the Act). These and ot her program paraneters,
however, are predicated on the proposed transport rule and
may be nodified if the final transport rule differs fromthe
pr oposal .
B. Evolution of the NOx Budget Tradi ng Program

Mar ket - based systens to control NOx em ssions have been
devel oped within the United States, including: the South
Coast Air Quality Managenent District’s Regional Clean Air
I ncentives Market (RECLAIM and the Ozone Transport
Commi ssion’s (OTC) NOx Budget Program Today’'s proposed NOx
Budget Tradi ng Program builds directly upon the OIC program
and recomendations from OTAG In addition, EPA held two
public workshops in Novenber and Decenber of 1997
specifically to solicit input on the devel opnent of the
trading program The proceedi ngs of these workshops are
al so summarized in this Section.
1. OTC s NOx Budget Program

The goal s and inplenentation strategy of the OIC s NOx

Budget Programare simlar to those of the proposed
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transport rule and today’ s proposed NOx Budget Trading
Program Taking into account the work that has been done by
the OTC, EPA has tried to develop a proposal that wll
mnimze conflicts between the two prograns by buil di ng upon
the ternms and provisions in the OIC program Section V. E of
this preanble further discusses the integration issues for
the two prograns.

On Septenber 27, 1994, the OTC adopted a Menorandum of
Under standing (MOU) conmtting the signatory States to the
devel opnent and proposal of regi onw de NOXx em ssions
reductions in two phase beginning in 1999 and 2003. The
signatory States were Maine, New Hanpshire, Vernont,
Massachusetts, Connecticut, Rhode I|sland, New York, New
Jersey, Pennsylvania, Maryland, Delaware, and the District
of Col unbi a.

The OTC MOU requires reductions in ozone season NOx
em ssions fromutility and large industrial conbustion
facilities in order to further the effort to achieve the
heal t h-based NAAQS for ozone. These em ssions reduction
requi renments will be inplenmented through a regi onwi de cap-
and-trade program The OTC States, in collaboration with
EPA, industry, and environnmental groups, drafted and
approved a nodel rule in May 1996. This nodel rule serves

as atenplate for States to adopt their own rules to
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i npl emrent t he budget program defined by the OTC MOU. In
addition to adopting rules, States in the OIC program are
responsi ble for allocating NOx all owances anong regul at ed
sources, certifying nmonitors and nonitoring plans, auditing
and recertifying sources, and enforcing the provisions of
their State rules. |In addition to EPA's traditional role in
t he approval and oversight of the SIP, EPA serves as the
adm nistrator for the NATS and the Em ssions Tracking System
(ETS), the data systens used to inplenent the OIC program
This entails issuing NOx al |l owances and openi ng accounts,
processing transfers and quarterly em ssions reports,
conducting annual reconciliation of em ssions and
al l omances, and providing technical assistance to States and
sources as needed.

To i npl enent the program the OIC MOU em ssi ons
reduction requirenments were applied to a 1990 baseline for
NOx em ssions in the Ozone Transport Region (OTR) to create
an em ssions budget for each of the 2 target years: 1999
(Phase I'l1) and 2003 (Phase I11). (Phase | required the
installation of RACT by May 1995.) This budget was
apportioned anong all the States; each State is responsible
for allocating its budget to regulated sources in its State.
Sources are allowed to buy, sell, or trade NOx al |l owances,

and ultimately nust hold all owances sufficient to cover al
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NOx emtted during the ozone season. Beginning in 1999, the
total NOx em ssions fromregul ated sources cannot exceed the
nunber of allowances allocated in the OIR

In order to ensure that NOx em ssions reductions are
achi eved and al |l owances are fungi bl e, budget sources are
required to nonitor and report their NOx em ssions. Mbst
sources use CEMS, as approved by EPA under 40 CFR Part 75.
For smaller oil- and gas-burning units, alternative
nmoni tori ng nmet hods are avail abl e.

At the conclusion of each ozone season, sources have an
opportunity to evaluate their reported em ssions and obtain
any additional NOx all owances they may need to offset their
em ssions during the ozone season. By Decenber 31 of each
year, a regul ated source submts a conpliance certification
report. Should a source |ack sufficient allowances to
of fset em ssions for the season, the OIC nodel rule requires
subtraction of allowances fromthat source’'s allocation for
the followng year. |If enough NOx all owances are not held,
an automatic offset will be inposed during the follow ng
year’ s ozone season where an anount of NOx al |l owances w | |
be deducted fromthe source in an anmount equaling three NOx
al l omances for each ton of excess em ssions. The source is
al so subject to the application of existing State and

Federal enforcenment protocols and penalties.
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The NOx al |l owances that are not used are automatically
carried over into the foll ow ng year as banked al | owances.
The banki ng provisions of the OIC nodel rule provide for
unlimted banking of allowances with a “progressive flow
control” managenent schenme to control the w thdrawal and use
of banked all owances. (For a nore detail ed discussion of
banki ng, see Section V.E.). Explicit program audit
provi sions are established in the OTC nodel rule to ensure
that the use of banked NOx al | owances does not threaten the
integrity of the system

Finally, the OIC nodel rule makes provisions for
possible rule nodifications in the future. This “m d-course
correction” provides an opportunity to revise the 2003
em ssions reduction target and budget and to nodify the OIC
nodel rule in response to refined air quality nodeling or
other altered circunstances.
2. OTAG Process

The OTAG a partnership anong the 37 easternnost States
and the District of Colunbia, EPA, industry representatives
and environnental groups, was charged wi th assessing the
significance of ozone transport and with recommendi ng to EPA
control strategies for reducing this transport. The OTAG s
initial nmeetings were in May and June of 1995, and its final

recomendati ons were issued to EPA on July 8, 1997 (see 62



97

FR 60376, Appendix B). The OTAG conpl eted an extensive and
conpr ehensi ve anal ysis of ozone transport and control, and
EPA has taken OTAG s work and conclusions into account in
devel opi ng this rul emaki ng.

The anal ysis and concl usions of the Tradi ng and
I ncentives Workgroup of OTAG are particularly relevant to
EPA' s creation of the NOx Budget Trading Program The
Tradi ng and I ncentives Wrkgroup was charged with designing
mar ket - based approaches to reduce NOx em ssions. This group
identified two basic paths to market system i npl enentation -
identified as “Track One” and “Track Two” - which could be
used to facilitate achievenent of the statew de budgets
delineated in the proposed transport rul emaking. “Track
One” was defined as an interstate cap-and-trade program for
stationary sources, admnistered by a central regul atory
authority, such as EPA. “Track Two” was defined as a
mar ket - based system wi t hout an em ssions cap. As discussed
above, trading with a cap better ensures that environnental
goals will be net than trading without a cap. Therefore,
for the purposes of assisting State achi evenent of the
statew de budgets set forth in the proposed transport
rul emaki ng, EPA is focusing on inplenenting a “Track One”
type of programw th today’s proposed rule and is buil ding

upon OTAG s anal ysis and reconmmendati ons regardi ng the
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devel opment of Track One prograns.
3. EPA Mdel Trading Program Wrkshops

The EPA held two public workshops to solicit comments
and suggestions from States and ot her stakehol ders on a NOx
cap-and-trade programprior to devel opi ng today’s proposed
NOx Budget Trading Rule. This Section describes the
wor kshop process. Geater detail regarding program
devel opment and feedback received through the workshop
process is provided within relevant Sections of this
pr eanbl e.

The trading rul e workshops were held on Novenber 4 and
5, 1997 in Washington DC, and Decenber 10 and 11, 1997 in
Arlington, Virginia. Witten comments during this pre-
proposal phase were wel coned through Decenber 31, 1997
Each workshop consisted of a 2-day forum the first day was
devoted to EPA/ State discussions, and the second day was
open to all interested parties. Over 150 people
participated in each of the workshops. To facilitate
meani ngf ul coments fromthese participants, EPA devel oped
wor ki ng papers on critical issues that were nade avail abl e
for review prior to each workshop. These papers di scussed
maj or i ssues relevant to devel oping a NOx Budget Trading
Rul e, delineated options and, in sone cases, offered

recommendations. The issues associated with each working
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paper were presented at the workshops, followed by open
di scussion periods allow ng workshop partici pants to conment
and di scuss each issue.

The first workshop, addressed the foundations of the
NOx Budget Tradi ng Program devel opnment. To achi eve the
requi red NOx em ssions reductions in the nost cost-effective
manner, the goals of the trading programwere defined as
nmeeting the budget, facilitating trading, and creating a
wor kabl e program The necessity of operating the NOx Budget
Trading Programw thin the framework of the proposed
transport rul emaking dictated further requirements, such as
a seasonal control period. Four fundanmental trading rule
conponents (applicability, nonitoring, em ssions
limtations, and banking) were discussed at |ength.

After broad concepts for the NOx Budget Tradi ng Program
framewor k were introduced and di scussed at the first
wor kshop, EPA revised and augnented the working papers in
accordance wth comments and di scussion. At the second
wor kshop, EPA presented recomrendati ons and consi derati ons
of additional issues, seeking further input from
participants. The original working papers on applicability,
monitoring, emssions limtations, and banking were
expanded, and new papers on the use of output in allocations

and the creation of an energy efficiency set-aside were



100
introduced in response to interest expressed at the first
wor kshop. I n addition, a paper presenting a skeleton of al
t he conponents of a nodel rule was presented to provide
context for input and an indication of how the NOx Budget
Trading Rul e as a whol e was evol vi ng.

The EPA found the workshop process to be very hel pful
in generating useful recomendations for devel opi ng the
framework for the nodel rule. Today s NOx Budget Trading
Rul e proposal incorporates comments and suggestions raised
at both workshops, along with nearly fifty witten comments
recei ved follow ng the workshops. Listening to issues
inportant to States through the workshop process was
essential for EPA to devel op a programthat woul d neet
States’ needs. Since the ultimte cost savings of the
regional trading programw |l increase wth the nunber of
participating States, it is advantageous to design a
regional trading programthat wll likely be adopted by the
greatest nunber of States. The workshops al so served as a
forumto discuss which program el enents shoul d be consi stent
anong participating States, since consistency in State-
adopted rules is essential for a viable regional cap-and-
trade program Al so of inportance in the workshop process
was wor king wth stakehol ders, such as affected sources, in

order to ensure that the trading programoffers the
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necessary flexibility, as well as conpatibility with other
progr ans.

The wor ki ng papers, a detailed summary of the input
recei ved during both workshops, and witten conments are
included in the proposed transport rul emaki ng docket (A-96-
56, Section 2a).

4. RECLAI M Program

The RECLAI M program which was adopted by the South
Coast Air Quality Managenent District in October, 1993, and
began January 1, 1994, provides another exanple of a cap-
and-trade market system This programregul ates NOx and
sul fur oxides (SOx) em ssions fromfacilities that generally
emt four or nore tons per year of either pollutant from
permtted equipnment in the South Coast Air Basin, centered
in Los Angel es'?. The RECLAI M program currently includes
approximately 330 facilities.

The RECLAI M program repl aced command- and- cont r ol
regul ations with a market programto provide facilities with
added flexibility and | owered conpliance costs in achieving
reductions required to neet State and Federal requirenents

for clean air prograns. Facilities in the programare

12Some sources with annual emnissions |ess than four tons are
included in the programby virtue of their inclusion in a
SIC category in which the majority of sources emt greater
than four tons per year.
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collectively required to cut their em ssions by a specific
anount each year under the program resulting in an al nost
80 percent reduction by 2003 for both SOx and NOx. Each
facility participating in RECLAIMis allocated RECLAI M
trading credits (RTCs) equal to its annual emssions l[imt.
Initially, allocations are based on past peak production and
the requirenments of existing rules and control neasures for
each facility. Allocations decline annually through the
2003 conmpliance year, then remai n constant during subsequent
years. The RTCs, each representing the limted
authorization to emt one pound of pollutant, expire
annually. Facilities may trade these RTCs anong thensel ves,
providing that every quarter, each facility holds credits
equal to or greater than their actual em ssions for that
quarter.

In terns of NOx emitters, the RECLAI M program generally
requires stationary sources that emt ten or nore tons of
NOx annual Iy or which burn any solid fuels to use CEMS to
quantify their em ssions. Snaller sources have additional
nmonitoring options. Sources that emt four or nore tons of
NOx and | ess than ten tons nay use default em ssion rates.
They nust denonstrate that these rates are appropriate by
nmoni toring process vari abl es, perform ng periodic em ssions

testing, and conducting periodic tune-ups of equipnent. The
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smal | est sources in the RECLAI M program (those with annua
em ssions of |ess than four tons) may choose to use default
em ssion rates that require | ess extensive testing and
denonstration than those avail able to the | arger sources.

The programi s annual report for 1996 concl uded t hat
RECLAI M was continuing to neet its em ssions reduction
goal s; an active trading market had devel oped; and the
conpliance rate, once it is finalized for the 1996
conpliance year, will be in the 85 to 90 percent range.
C. NOx Budget Tradi ng Program
1. Ceneral Provisions

Today’ s proposed NOx Budget Trading Rule will be
incorporated into the 40 CFR as a new part 96. The subparts
of 40 CFR part 96 are described below. The provisions of 40
CFR part 96 will becone effective and apply to sources only
if a State incorporates 40 CFR part 96 by reference into the
State’s regul ation or adopts regulations that are in
accordance with 40 CFR part 96
a. Purpose. Subpart A of today’s proposed NOx Budget
Trading Rul e includes Sections describing: to whomthe NOx
tradi ng program woul d apply; the standard requirenments for
participants in the program (permtting, NOx all owances,
nmoni toring, excess em ssions, and liability provisions);

exenptions for retired units fromthe programrequirenents;
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definitions, nmeasurenents, and abbreviations; and
conput ati on of deadlines stated within the proposal.
b. Definitions, Measurenents, Abbreviations, and Acronyns.

Many of the definitions, neasurenents, abbreviations,
and acronyns are the sane as those used in 40 CFR part 72 of
the Acid Rain Programregul ations, in order to maintain
consi stency anong prograns. However, additional terns
specific to the NOx Budget Tradi ng Program such as control
period (the period beginning May 1 of each year and endi ng
on Septenber 30 of the sane year), NOx Budget unit (a unit
subject to the emssions |imtation under the NOx Budget
Trading Program, and several others are added. Key
definitions are discussed in relevant Sections bel ow
describing the rule.
c. Applicability. The EPA proposes that the NQ, Budget
Tradi ng Rul e be applicable to a core group of sources that
includes all fossil fuel-fired, stationary boilers,
conmbustion turbines, and conbi ned cycle systens (i.e.,
“units”) that serve an electrical generator of capacity
greater than 25 MM and to any fossil fuel-fired, stationary
boi |l ers, conbustion turbines, and conbi ned cycle systens not
serving a generator that have a heat input capacity greater
than 250 mBtu/hr. A unit is considered fossil fuel-fired

if fossil fuels account for nore than 50 percent of the
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unit’s heat input on an annual basis. These sources
represent about 80 percent of the point source portion of
t he 2007 NO; baseline em ssions inventory and about 65
percent of the point source portion of the 2007 NOx budget
in the proposed ozone transport rul emaking. Additionally,
t hese sources represent about 90 percent of the em ssions
reductions required in the proposed ozone transport
r ul emaki ng.

The EPA proposes the above core group of sources based
on their significant contribution of NOx em ssions, range of
cost-effective em ssions reduction options, ability to
monitor em ssions, and ability to identify responsible
parties. The follow ng di scussion exam nes the nonitoring
and responsible party criteria for the NOx Budget Trading
Programis applicability. Additional options for the trading
program s applicability are also presented for
consideration. The EPA solicits comment on the
appropriateness of including all categories described above
in the core group of sources, whether the size cut-offs
shoul d be higher or | ower for these source categories, and
t he appropri ateness of including other source categories in
the core group
i. Mnitoring. |In general, sources that participate in a

cap-and-trade program nust have the ability to accurately
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and consistently account for their em ssions. Accuracy is
an inportant design paraneter because it ensures that
em ssions for all sources covered by the trading program are
within the cap. In addition, because each NO, al | owance
w Il have economic value, it is inportant to ensure that
em ssions (and thus all owances used) are accurately
guantified. Consistency is an inportant feature because it
ensures that accuracy is maintained fromsource to source
and year to year. It also ensures that the sources in the
trading programare treated equitably. Finally, consistency
facilitates adm nistration of the programfor both the
regul ated community and State and Federal agenci es.

When consi dering what source types to include in the
proposed trading program (e.g., large boilers, process
sources, nobile sources, area sources), EPA determ ned that
the core sources were capabl e of accurate and consi stent
nmoni toring as outlined bel ow
> Large Electric Uility Units: For several years, units

serving electricity generators greater than 25 M\

(with sonme exenptions for cogeneration and nonutility

electricity generating units) have been conplying with

the title IV nonitoring provisions. The EPA proposes
to include these sources in the NOx Budget Trading

Pr ogr am
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O her Large Electricity Generating Units:
Additionally, wth deregulation of electric utilities,
it is not clear how ownership of the electricity
generating facilities will evolve. Therefore, EPA
proposes to include all large electricity generating
sources, regardless of ownership, in the trading
program As there is no rel evant physical or
technol ogi cal difference between utilities and ot her
power generators, the same nonitoring provisions and
the size cut-off of greater than 25 MM are applicable
to all units which serve generators.
O her Large Steam Producing Units: There is also no
fundanent al physical or technol ogical difference
bet ween a boiler, conbustion turbine, or conbined cycle
systemthat produces steam for eventual production of
electricity or for other industrial applications.
Thus, EPA believes that the sane nonitoring provisions
can be applied to a boiler, conbustion turbine, or
conbi ned cycle systemused for industrial steantd.

Responsi bl e Party. Another critical elenment of a

BFurther, assumi ng a generator efficiency of approximtely

1/ 3,

the 25 MAé cutoff being used for electrical power

producers is roughly equal to a 250 mmBtu/ hr cutoff for
st eam produci ng boil ers, conbustion turbines, and conbi ned
cycl e systens.
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trading programis to be able to identify a responsible
party for each regul ated source. The responsible party for
a source covered by the trading programwould be required to
denonstrate conpliance with the provisions of the NO, Budget
Trading Program |In general, the large sources included in
t he proposed tradi ng program have readily identifiable
owners and operators that would serve as the responsible
party.
iii. Inclusion of Additional Source Categories. During the
public workshops, several comenters recomrended all owi ng a
State to include additional sources beyond the core group
into the trading program As the applicability criteria
proposed today are intended to define the m ni num set of
units required to participate in a trading program
inclusion of additional sources is allowed. Sonme States
have existing or planned prograns very simlar to the one
proposed today, but with different applicability criteria
(e.g., the OTC NOx Budget Programy. States may choose to
nmodi fy the applicability | anguage to bring in smaller
sources of the sane type as those included in the core group
or additional source categories. Al additional sources
(e.g., a certain industrial process) nust neet all trading
program requirenents (including nonitoring requirenments of

40 CFR part 75 subpart H) and be able to identify a
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responsi bl e party. The EPA believes that smaller sources of
the sane type as those included in the core group should be
able to neet the trading programrequirenents and, thus,
could be included in a State’s trading rule w thout
af fecting EPA's streamined approval of the SIP as descri bed
in Section V.D of this preanble.

The EPA is al so taking comment on allow ng or requiring
addi tional stationary source categories beyond the proposed
core group to be part of the trading program There are
three ways that sonme or all of the sources included in these
addi tional categories could be included. The sources could
be included as part of the core programapplicability, as an
additional list of source categories that a State coul d
choose to include!®, or they could be individually opted-in
according to the provisions under 40 CFR part 96 subpart
of the trading rule.

The EPA believes that there are a nunber of additional
source categories that could account for their em ssions
using the nmonitoring protocols in 40 CFR part 75. Bringing

a source or source category that meets these protocols into

1440 CFR part 96 subpart E of the proposed trading rule
addresses the allocation of NOx all owances to NOx Budget

units which includes the core group of sources as well as
any additional sources the State may choose to include in
t he tradi ng program
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the tradi ng program would al so not affect EPA's streanlined
approval of the SIP. The EPA proposes to develop a |ist of
addi tional source categories beyond the core group that a
State may bring into the trading programw thout affecting
EPA' s streanlined approval of the SIP

If a State chose to bring other source categories
beyond those included in this proposed list into the trading
program a nore thorough EPA review may be needed. There
are two main reasons for this review The first is to
ensure that the nonitoring protocols that the State intended
to use for the source or source category woul d provide
accurate information and be consistent with the nonitoring
protocol s being used for the core sources in the program
The second is to ensure that EPA could successfully
adm ni ster the regional NOx trading programw th the
addi tion of these sources. For exanple, EPA would have to
determ ne that the reporting requirenents for these source
categories could be supported with the information systens
t hat EPA devel ops and the resources that EPA enploys to
adm ni ster the program

The EPA believes that the source categories that are
sinplest to consider adding are sources that vent all of
their emssions to a stack, because existing nonitoring

protocols (e.g., 40 CFR part 75) can be used to accurately
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and consistently quantify mass em ssions for these
categories of sources. The two existing capped NOx trading
prograns (the OTC program and the RECLAI M program have al so
focused on these types of sources.

The OTC program has generally focused on the sane types
of sources that are in the proposed core group, electrical
generating units and | arge industrial boilers that burn
primarily fossil fuels. One notable exception to this is
t hat Connecticut intends to cover municipal waste
incinerators in Phase Il of their program which starts in
2003. The RECLAI M program has focused on a |larger breadth
of sources. These include industrial boilers and el ectrical
generating units, but they also include: internal conbustion
engi nes, heaters, furnaces, kilns and cal ciners, ovens,
fluid catalytic cracking units, dryers, funme
incinerators/afterburners, test cells, tail gas units,
sul fur acid production units and waste incinerators. In
both prograns, the nonitoring requirenents have been based
on a tiered systemthat requires nore stringent nonitoring
for units with higher em ssions. Both progranms require CEMS
for larger units. In general, this would include units
| arger than 250 mmBtu with capacity factors of greater than
10 percent for the OIC programand units with em ssions of

ten or nore tons of NOx per year for the RECLAI M program
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Both prograns also offer |less stringent, non-CEMS
alternatives for smaller sources.

Wi | e RECLAI M has been able to account for em ssions
froma larger group of source categories than EPA is
proposing to include in the core group, RECLAI M has had
difficulty wth some of these additional source categories.
For instance, RECLAIM s 1996 audit explained that the
standi ng wor ki ng group on RECLAI M CEMS Techni cal issues (a
group fornmed to address issues relating to RECLAI M
nmoni toring) has focused on issues “associated mainly with
the difficult situations faced by refineries in inplenenting
CEMS requirenents.” The audit goes on to explain that “this
is attributed to the variability of the fuel used in
refinery equipnent [e.g., catalytic cracking units] as
conpared to natural gas, the operational variability of nuch
of the affected equi pnent, and the fact that many of the
sources in an older refinery were never constructed with
CEMS nonitoring in mnd”. Additionally, discussions with
RECLAI M staff have indicated that units that have high
concentrations of particulate em ssions and emt to open
baghouses, such as asphalt heaters and netal nelting
furnaces, have been difficult to nonitor because of the high
concentration of particulates. In short, RECLAIM s

experience has indicated that the problens faced by these
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source categories require nore resources for both the
regul ated community and the regul atory agency. Therefore,
while EPA is taking comrent on including all types of
stationary sources that emt to stacks in the program EPA
bel i eves that sone sources are better suited for
participating in a trading program because their em ssions
can nore easily be accurately and consistently quantified.

Based on information available to EPA at this tinme, the
specific additional source categories for which EPAis
particularly interested in taking coment are: process
heaters, internal conbustion engines, kilns and cal ciners,
and muni ci pal waste incinerators. |f any of these source
categories are included in the final rule as a part of the
core group, EPA is proposing that they be included with
applicability cut-offs roughly equivalent to the 25 negawatt
cut-off used for electrical generating facilities and the
250 mBtu cutoff used for industrial boilers. The EPA
requests comrent on the appropriateness of these cut-offs.

The EPA is taking comment on these particul ar
addi tional categories because EPA believes these sources
have the capacity to generate significant anmounts of NGO, and
are capabl e of nonitoring using the protocols set forth in
40 CFR part 75. These are al so source categories that are

currently participating in the RECLAIMtradi ng program or
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those that at |east one of the States in the northeast
regi on has considered including in the OTC NOx Budget
Tradi ng Program

The EPA believes that these source categories are
capabl e of using 40 CFR part 75 nonitoring because they vent
all of their em ssions to a stack or stacks, which could be
nmoni tored using CEMS. The EPA believes that the particul ar
nmonitoring protocols in 40 CFR part 75 that woul d be
applicable for these sources woul d be dependent on the fuel
burned, the size of the source, and the nagnitude of the
em ssions of the particular unit that was being included in
the program This is consistent wwth the way that the
nmonitoring protocols are set forth for core sources. For
exanple, all units that burned solid fuel (including al
muni ci pal waste conbustors and cenment kil ns and process
heaters that burned coal) would use a NOx em ssion rate CEM
and a flow CEM to determ ne NOX nass.

Units that burn oil or gas (internal conmbustion engines
and sone process heaters and kil ns) would have several other
options dependi ng upon their size. Large oil or gas units
could use a NOx em ssion rate CEM and a fuel flow neter to
determ ne NOx mass. Infrequently operated units could
qualify to use the em ssion rate curve nethodol ogy set forth

in Appendix E of 40 CFR part 75, and units with potenti al
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em ssi ons® of under 25 tons per year could use the default
em ssion factor protocols for low nmass enmtters set forth in
40 CFR 75.19.

The EPA notes that the currently proposed provisions in
40 CFR 75.19 do not contain default em ssion factors
applicable for these types of units and requests coments on
what factors would be appropriate. Wile smaller and | ess
frequently operated units could use these sinplified
nmoni t ori ng net hodol ogi es, they would al so be allowed to use
any of the nonitoring nethodol ogies available to other units
in the program The |low nmass emtter nethodology as it is
currently proposed was designed to provide very low emtting
units a very cost effective way to account for their
em ssions using conservative uncontroll ed default em ssion
factors. Because it is based on conservative uncontrolled
default em ssion factors, it does not allow units that use
it to quantify em ssions reductions. The owner or operator
of a unit that qualified to use this nethodol ogy m ght
choose to use anot her nethodol ogy such as the Appendi x E
nmet hodol ogy or CEMS because this woul d be nore

representative of the unit’s actual em ssion rate. Another

5The phrase “potential em ssions” has a different neaning
than the phrase “potential to emt” used el sewhere by the
Agency.
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option that is not in the proposed 40 CFR part 75 rul emaki ng
woul d be to change the | ow mass em tter nethodol ogy to all ow
units to use unit specific em ssion rates and actual unit
heat inputs to get nore accurate em ssions estimtes. Since
the em ssion rates that were being used woul d not be as
conservative, units would have to do nore quality assurance
to denonstrate that their reported em ssions were nore
representative of their actual em ssions. This m ght
i nclude periodic testing of em ssion rates and/or periodic
tuning requirenents for the equipnment. These concepts could
al so be used in conjunction with controlled default em ssion
rates to verify that the controls are operating properly and
that the lower default rates are appropriate. Al of these
concepts are simlar to the nonitoring nethodol ogi es all owed
for the smallest size units in the RECLAI M program

The EPA is seeking comment on the follow ng issues
related to nonitoring for both the specific additional
source categories that EPA believes are nost able to account
for their em ssions consistently and accurately and any
addi tional stationary source categories that emt to a
stack. (Al coments related to the use of 40 CFR part 75
for nonitoring for these sources should be submtted in the
separate rul emaking on 40 CFR part 75 revisions--40 CFR part

75 revisions will be proposed in a notice entitled “Acid
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Rai n Program Continuous Em ssion Mnitoring Revisions” that

will be published in the Federal Register in the near

future--rather than in the instant proceeding.)

1. Can these source categories nonitor and report NO
mass em ssions using the protocols set forth in the proposed
revisions to 40 CFR part 75? |If not, why not?

2. Are there other protocols that should be included
whi ch woul d provi de em ssions neasurenent and reporting for
t hese additional sources with accuracy and consi stency
conparabl e to that provided under 40 CFR part 75?

3. Are the thresholds set forth in 40 CFR part 75 for
different nonitoring nmethodol ogi es appropriate for these
types of sources? For exanple, in order to qualify to use
the load vs. em ssion rate curve nethodol ogy set forth in
Appendi x E of 40 CFR part 75, a unit nmust have an average
capacity factor of |ess than 10 percent for 3 years and have
a maxi mum capacity factor of no nore than 20 percent in any
one of those years.

The EPA is al so seeking coment on the foll ow ng issues
related to these source categories:

1. Should any of these source categories be included in
the core programapplicability, i.e., should their inclusion
be mandatory for a State to participate in the NO, Budget

Tradi ng Progranf?
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2. Should States, at their option, be allowed to
i nclude any of these source categories and still receive
stream i ned approval of their SIPs?

In addition, EPA is taking coment on whether any ot her
addi tional stationary source categories should be included.
Finally, EPA is taking coment on whether individual States
i ncludi ng these source categories would raise concerns about
shifting of production activity (and thus em ssions) to
other States that do not choose to include these categories.

There is nore uncertainty for the ability of source
categories not identified in the core group or in the |ist
of additional source categories to neet the trading program
requi renents. Addi ng other source categories not identified
in the final NOx Budget Tradi ng Program woul d entali
additional obligations for the State (e.g., allocating
al l omances, certifying nonitors, and enforcing trading
program requirenments), would nean that EPA s approval of the
SIP woul d not be as streanlined, and could affect EPA's
ability to admnister the region-w de program Therefore,
EPA woul d strongly encourage any State wishing to
participate in the trading programto work with EPA before
proposing a rule wth expanded applicability criteria beyond
that identified in the final NOx Budget Trading Rul e.

iv. Individual Opt-Ins. The EPA is proposing that
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i ndi vi dual point sources, not otherw se subject to the
trading programand |located in a State that is participating
in the NOx Budget Trading Program be allowed to opt-in to
the program For a source to opt-in, it nust neet the sane
moni toring and accountability requirenents as other NO,
Budget sources. Thus, under the proposed rule, initial opt-
ins would be boilers, conmbustion turbines, and conbi ned
cycle systens bel ow the proposed (or State defined)
applicability threshold. The EPA requests comrent on
whet her individual opt-ins should al so include any
addi tional sources that may be included as part of the core
group of sources as a result of the above discussion under
Section iii, Inclusion of Additional Source Categories. The
proposed opt-in provisions are further discussed in the opt-
in Section of this preanble.
v. Additional Options for Applicability. The EPA solicits
comments on three different options that may be incorporated
into the core applicability provision of the proposed
trading rule. One option is to expand the trading programs
core applicability to include snmaller, new sources of the
sane type as are now proposed for the core applicability
t hat commence operation on or after May 1, 2003, the start
of the first ozone season (the first conpliance period,

after Septenber, 2002). For exanple, the tradi ng program
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could apply to all new units serving electricity generators
10 MAé or greater and new units not serving electricity
generators and having a heat input capacity equal to or
greater than 100 mMBtu/ hr. The possibility exists that a
significant nunber of smaller new units woul d be constructed
and that activity from existing NOx Budget units could be
shifted to these new units. Over tine, the increased nunber
of smaller, new units not included in the tradi ng program
could make up a significant portion of the overall NOx
em ssions in conparison to the NOx em ssions fromthe source
categories purportedly included in the NOx Budget Trading
Program To reduce this potential, it nay be desirable to
adj ust the applicability criteria for new units to ensure
that the tradi ng program conti nues to cover a significant
portion of the NOx em ssions for the source categories
covered by the program

A second option would be to expand the core
applicability to include all new and nodified sources that
meet the definition of major new or nodified source under
the part D nonattai nment NSR program and that are of the
sane type of source included in the proposed core
applicability, even if these sources are smaller than the
source size under option one, above. This would enable the

trading programto integrate nore fully wth the NSR
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program Under this option, the tradi ng program
applicability would include all new and nodified units
(whet her or not they serve electricity generators) that
commence operation on or after May 1, 2003. |If smaller new
sources were included in the trading program these sources
woul d have to neet the nonitoring requirenments of subpart H
of 40 CFR part 75; the proposed revisions to 40 CFR part 75
contain new protocols for units with | ow NOx mass emni ssi ons.
Sources’ conpliance requirenents could be streanlined
significantly if they could neet their NSR offset
obligations by participating in the NOx Budget Trading
Program (see Section F, bel ow).

A third option would be to provide an exenption from
the trading programfor existing units that have a very | ow
federally enforceable NOx em ssions limt (e.g., 25 tons per
year), regardless of the naneplate capacity or the nmaxi mum
potential hourly heat input of the unit. Commenters at the
publ i ¢ workshops raised this option noting that a trading
program general ly reduces the cost of conpliance. However,
for some very infrequently used or very low emtting units,
there may be nore cost-effective ways to ensure any
necessary reductions.

vi. Area and Mbile Sources. Comments were received at the

public workshops about the opportunity to include additional
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sources beyond large stationary sources in the trading
program There was not consensus anong wor kshop
participants on this issue. However, nost States in
att endance were opposed to including area and nobil e sources
in the trading programat this tine.

As noted above, EPA has identified key criteria that
are inportant to the success of the trading program First,
it is essential that these sources are able to nonitor at a
| evel of accuracy consistent with the basic objectives of
the program In addition, the proposed tradi ng program
requires that all sources covered under the program be held
accountabl e through a responsible party for their total
em ssions that occur from May through Septenber of each
year.

The EPA may consider inclusion of portions of nobile
source or area source categories which best neet the key
concerns nentioned above (e.g., neasurenent and accounti ng
of all em ssions and identification of responsible parties).
Over the past decade, EPA and the States have devel oped
procedures and protocols for Mbile Source Em ssions
Reduction Credit progranms. This effort has focused on the
generation of credits for specific categories of prograns,

i ncl udi ng scrappage and cl ean-fuel ed fl eet prograns.

Key issues for the devel opnent of these nobile source
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prograns include ensuring that the credits generated reflect
real em ssions reductions, devel opnent and inplenentation of
an effective nonitoring program and identification of a
responsi bl e party for the inplenmentation of the program and
t he ensui ng em ssions reductions. The EPA requests conment
on the adequacy of the existing prograns in addressing key
i ssues for nobile source credit progranms. Comment is al so
request ed on whet her these types of prograns, as existing or
wi th nodification, should be considered for inclusion in the
NOx Budget Tradi ng Program

The EPA is interested in innovative ideas for including
area and nobil e sources in cap-and-trade type trading
progranms. Comments shoul d address the categories of each
source type that could nost successfully be incorporated
into a cap-and-trade program and that best address the key
i ssues. Commenters should address how i nclusion of the
specific category recommended may be inplenented and the
expected effects of including these source types in the
program (e.g., integrity of the program public support,
flexibility, cost savings, admnistrative feasibility).
Additionally, comrent is requested on any other types of

concerns or issues associated with inclusion of these source
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types (e.g., environnmental justice?).
d. Retired Unit Exenption. 40 CFR part 96 subpart A of
today’ s proposal provides an exenption from NOx Budget
Trading Programrequirenents for retired units. The purpose
of this provisionis to free retired NOx Budget units from
unnecessary requirenents (e.g., em ssions nonitoring and
reporting). The EPA proposes an exenption begi nning on the
day the unit permanently retires, requiring no notice and
comment period regarding the retirenment. This provision
proposes that the NOx AAR (i.e., the person authorized by
the owners and operators to nmake subm ssions and handl e
other matters) submt notification to the permtting
authority of the NOx Budget unit’s retirenent within 30 days
of the cessation of activity. |In response, the permtting
authority would anend the operating permt in accordance
with the exenption and notify EPA of the unit’s status as
exenpt. Criteria within this provision ensure that al

program requirenents prior to the exenption are fulfilled

¥The EPA is aware of concerns relating to environnental
justice issues. These concerns focus on the possibility
that car scrappage prograns mght allow significant toxic
VOC em ssions increases in specific areas by concentrating
region wide emssions in a local area. The National

Envi ronmental Justice Advisory Council (NEJAC) has
recomended that the Agency involve stakehol ders, analyze

| ocal environmental inpacts of existing and proposed trading
prograns, and report back to NEJAC. Refer to Docunent |V-H
10 in EPA Air Docket A-96-56
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and records are kept on site to verify the non-emtting
status of the retired unit. A retired unit could continue
to hold NOx all owances previously allocated or be all ocated
NOx al | owances in the future depending on the allocation
provi sions adopted by the State where the retired unit is
| ocated. The nunber of future year NOx all owances that a
retired unit would be allocated woul d be dependent on the
given State's allocation system The NOx al | owance
al l ocations are discussed belowin Section V.C 5 of this
pr eanbl e.

In order to resunme operation w thout violating program
requi renents, the NOx AAR of the NOx Budget unit nust submt
a permt application to the permtting authority no | ess
than 18 nonths (or less, if so specified by the applicable
State permtting regulations) prior to the date on which the
unit is first to resunme operation, to allow the permtting
authority tinme to review and approve the application for the
unit’s re-entry into the program If a retired unit resunes
operation, EPA proposes to autonmatically termnate the
exenption under this part.

e. Standard Requirenents. Today' s proposal delineates, in
proposed 40 CFR part 96 subpart A the standard requirenents,
that NOx budget units and their owners, operators, and NOx

AARs nust neet under the NOx Budget Trading Program This
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provision sets forth and provides references to other
portions of the trading rule for the full range of program
requi renents: permts, nonitoring, NOXx en ssions
limtations, excess em ssions, recordkeeping and reporting,
l[iability, and effect on other authorities. For exanple,
the permtting, nonitoring, and emssions limt requirenents
are discussed in general and the relevant Sections of the
trading rule are cited. The liability provisions state that
the requirenents of the trading program nmust be net, and any
knowi ng violations or false statenents are subject to
enforcenent under the applicable State or Federal |aw.
Violations and the associated liability are established to
be unit-specific, except in the case of common stacks. The
provi sion addressing the effect on other authorities
establi shes that no provision of the trading program can be
construed to exenpt the owners or operators of a NOx Budget
unit from conpliance with any other provision of the
appl i cabl e, approved SIP, any federally enforceable permt,
or the CAA. This provision ensures, for exanple, that a
State may set a binding source-specific NOx limtation and,
regardl ess of how many all owances a NOx Budget unit hol ds
under the trading program the emssions |limt established
in the SIP cannot be viol at ed.

f. Conputation of Tinme. Proposed 40 CFR 96.7 clarifies how
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to determ ne the deadlines referenced in the proposal. For
exanpl e, deadlines falling on a weekend or holiday are
extended to the next business day. These are the sane
conputation-of-tine provisions as are in the regulation for
the Acid Rain Program
2. NOx Authorized Account Representative

40 CFR part 96 subpart B of today’ s proposed NOx Budget
Tradi ng Rul e establishes the process for certifying the NOx
AAR and describes his or her duties. A NOXx AAR is the
i ndi vidual who is authorized to represent the owners and
operators of each NOx budget unit at a NOx budget source in
matters pertaining to the NOx Budget Tradi ng Program
Because the NOx AAR is representing the owners and operators
of all the NOx Budget units at a NOx Budget source, the NOx
AAR nust certify that he or she was sel ected by an agreenent
bi ndi ng on all such owners and operators and is authorized
to act on their behalf. The NOx AAR s responsibilities
i nclude: the subm ssion of permt applications to the
permtting authority, subm ssion of nonitoring plans and
certification applications, holding and transferring NOx
al | ownances, and subm ssion of em ssions data and conpli ance
reports. While the Acid Rain Programrefers to the
“designated representative” as the representative of owners

and operators for non-all owance matters and the “authorized
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account representative” as the person for allowance matters,
today’ s proposal uses only one termfor all matters and
sonmewhat stream ines the procedures for selection.

The Agency recogni zes that the NOx AAR cannot al ways be
available to performhis or her duties. Therefore, the rule
proposes to allow for the appointnent of one alternate NOx
AAR (alternate NOx AAR) for a NOx budget source. The
alternate NOx AAR woul d have the sanme authority and
responsibilities as the NOx AAR. Therefore, unless
expressly provided to the contrary, whenever the term “NOx
aut hori zed account representative” is used in the rule, it
should be read to apply to the alternate NOx AAR as well.
While the alternate NOx AAR woul d have full authority to act
on behalf of the NOx AAR, all correspondence from EPA,

i ncluding reports, would be sent only to the NOx AAR

Today’ s proposal requires the conpletion and subm ssion
of the account certificate of representation formin order
to certify a NOx AAR for a NOx budget source and all NOx
budget units at the source. There would be one standard
formwhich would be submtted by sources to EPA. The EPA
woul d establish a conpliance account for each unit in the
NATS. The formwould include: the plant nane, State, and
identifying nunber (ORIS or facility code); the NOx AAR

name, the NOx AAR identification nunber (if already
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assi gned), address, phone, fax, and e-mail (as well as
simlar information for the alternate NOx AAR, if
applicable); the nane of every owner and operator of the
source and each NOx budget unit at the source; and
certification | anguage and signature of the NOx AAR and
alternate, if applicable.

In order to change the NOx AAR, alternate NOx AAR or
list of owners and operators, EPA is proposing that a new
conpl ete account certificate of representation be submtted.
The EPA believes the NOx AAR requirements afford the
regul ated community with flexibility, while ensuring source
accountability and sinplifying the adm nistration of the
tradi ng program
3. Permts
a. General Requirements. The EPA has attenpted to mnim ze
t he nunmber of new procedural requirenments for NOx Budget
permtting and to defer, whenever possible, to the
permtting prograns already established by the permtting
authority. The proposed NOx Budget Tradi ng Program
regul ati ons assune that the NOx budget permt would be a
portion of a federally enforceable permt issued to the NOx
Budget source and adm ni stered through permtting vehicles
such as operating permts prograns established under title V

of the CAA and 40 CFR part 70. The term "NOx budget permt"”
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t hroughout this preanble and the NOx Budget Tradi ng Program
regul ations therefore refers to the NOx Budget Trading
Program portion of the permt issued by the permtting
authority to a NOx budget source.
b. Title VINon-title V Permts. Al though many of the NOx
Budget sources that would participate in the NOx Budget
Tradi ng Program nust apply for and receive a title V permt,
this would not be the case for every NOx budget source.
Sources presently required to have atitle V permt are
those that are “mmjor” sources, as defined in title V and 40
CFR parts 70 and 71. Since there would be sone NOx budget
sources that are not major sources, the NOx Budget Trading
Program woul d require only that a NOx budget source have a
federally enforceable permt, rather than require that each
NOx Budget source have a title V permt. The EPA believes
that requiring all NOx budget sources to have a title V
permt would be unduly burdensone and that proper
i npl ementation of a NOx Budget Tradi ng Program can be
achi eved through federally enforceable permtting vehicles
in addition to those established under title V and 40 CFR
part 70 or 71.

For sources required to have a title V permt, the NOx
Budget Tradi ng Program attenpts, wherever possible, to all ow

the regul ati ons pronul gated by the permtting authority
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under title V and 40 CFR part 70 or 71 to determ ne how t he
NOx budget permt would be adm nistered. For those sources
not required to have a title V permt, the NOx Budget
Tradi ng Program attenpts, wherever possible, to allow the
permtting authority’s non-title V permt regulations to
govern how the NOx budget permt woul d be adm ni stered.
Essentially, this would enable the NOx Budget Tradi ng
Programto operate within the regulatory framework already
established by permtting authorities for both title V and
non-title V permts.

The proposed rule requires that every NOx budget unit
have a federally enforceable permt. The EPA is concerned,
however, that sone States may not currently have permtting
vehicles for the issuance of federally enforceable permts
to smaller units that would be subject to the proposed
trading rule. For such States, adoption of the NOx budget
rule would also require the State either to issue permts
under its title V programto sources that woul d not
otherwise require title V permts or to devel op ot her
permtting prograns through which federally enforceable
permts could be issued to such units.

Therefore, EPA requests coment on the option, for
States without prograns for issuing federally enforceable

permts for smaller NOx budget units, of not requiring such
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units to obtain federally enforceable permts. Under this
option, the State’s NOx Budget Trading Rule would state that
NOx budget units that are not covered by a federally
enforceable permt would still be subject to the em ssions,
nmonitoring, and other non-permt requirenents of the trading
rule, would have their em ssions reported to and recorded on
t he EPA-adm ni stered Em ssions Tracking System and would
have their NOx al |l owance all ocations, deductions, and
transfers recorded on the EPA-adm ni stered NATS. The EPA
requests comrent on whether, under these circunstances, the
units’ obligations (e.g., to hold sufficient NOx all owances
each control period to cover NOx em ssions and to nonitor
em ssions in accordance wth 40 CFR part 75 subpart H) woul d
be federally enforceable, with or without a federally
enforceable permt reiterating the unit’s requirenents under
t he NOx Budget Tradi ng Program

The EPA is soliciting coment on several other aspects
of this issue. First, EPAis interested in State
assessnments of the extent of the problemin issuing
federally enforceable permts to all sources included in the
trading program In particular, EPA seeks information on
how many NOx budget units (or what percent of States’ NOx
budget units) would not be issued federally enforceable

permts, but for the permt requirenents of the proposed
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trading rule, and on the extent to which non-title V
permtting prograns are currently established and avail abl e
for permtting NOx budget units. Second, EPA seeks conmments
regarding the feasibility of the approach descri bed above,
under which federally enforceable permts would not be
required for smaller NOx budget units if the State | acked an
exi sting programfor issuing federally enforceable permts
to such units. Lastly, EPAis interested in receiving
suggestions regardi ng ot her possible approaches to address
this matter.
c. NOx Budget Permt Application Deadlines. The proposed
rule sets the initial NOx budget permt application
deadlines for units in operation before January 1, 2000 with
either title V or non-title V permts so that the permts
wll be issued by May 1, 2003. May 1, 2003 is the beginning
of the first control period for the NOx Budget Trading
Program and therefore also the date by which initial NOx
budget permts for existing units nust be effective.
Application subm ssion deadlines are based on the permtting
authority’s title V and non-title V requirenents for final
action on a permt application. For instance, if a
permtting authority’'s permtting regulations allowed 12
months for final action by the permtting authority on a

permt application, the application deadline for units in
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operati on before 2000 governed by the permtting rule would
be May 1, 2002 (12 nonths prior to May 1, 2003). The sane
principle applies to NOx budget units conmenci ng operation
on or after January 1, 2000, except that the application
subm ssion deadline is calculated fromthe later of the date
the NOx budget unit commences operation or from May 1, 2003.
The NOx budget permt renewal application deadlines are the
sane as those that apply to permt renewal applications in
general for sources with title V or non-title V permts.
For instance, if a permtting authority requires subm ssion
of atitle Vpermt renewal application by a date which is
12 nonths in advance of atitle V permt's expiration, the
sane date would also apply to the NOx budget permt
appl i cation.
d. NOx Budget Trading Program Permt Application. The NOx
Budget Trading Programrequires that a NOx budget perm:t
application properly identify the source and include the
standard requirenents under proposed 40 CFR 96.6. The NOx
Budget Tradi ng Program permt application should include al
el ements of the program (including the standard
requi renents). Such an approach allows the permtting
authority to incorporate virtually all of the applicable NOx
Budget Trading Programrequirenents into a NOx budget permt

by including as part of such permt the NOx budget permt



135
application submtted by the source. D rectly incorporating
the NOx budget permt application into the NOx budget permt
and, thus, into the source’s operating permt or the
overarching permt mnimzes the adm nistrative burden on
the permtting authority of including the NOx Budget Tradi ng
Program appl i cabl e requirenments, and mrrors the approach
successfully inplenmented by many permtting authorities in
i ssuing Phase Il Acid Rain permts under titles IV and V.
e. NOx Budget Permt |ssuance. As stated earlier, nost of
the procedures needed by a permtting authority to i ssue NOx
budget permts have already been established by the
permtting authority through permtting vehicles such as
operating permts prograns under title V and 40 CFR part 70
or 71. Generally, the permts regul ations promnul gated by
the permtting authority cover: permt application, permt
application shield, permt duration, permt shield, permt
I ssuance, permt revision and reopening, public
participation, and State and EPA review. The proposed NOx
Budget Trading Program permt regulations generally require
use of the procedures under these other regul ations and add
sonme requirenents such as NOx budget permt application
subm ssion and renewal deadlines, NOx budget permt
application information requirenents and permt content, and

initial NOx budget permt effective dates.
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f. NOx Budget Permt Revisions. For revisions to the NOx
budget permt, the NOx Budget Tradi ng Program again defers
to the regul ati ons addressing permts revisions promnul gated
by the permtting authority under title V and 40 CFR part 70
or 71 (for sources requiring a title V permt) or to non-
title V permtting regulations (for sources not requiring a
title V permt). The proposal also provides that the
al l ocation, transfer, or deduction of NOx all owances is
automatically incorporated in the NOx budget permt, and
does not require a permt revision or reopening by the
permtting authority. The NOx budget permt nust, however,
expressly state that each unit nmust hold enough NOx
al l ownances to account for NOx em ssions by the all owance
transfer deadline for each control period and that there are
offsets if the unit does not. The EPA believes that
requiring the permtting authority to revise or reopen a NOX
budget permt each tinme a NOx al |l owance al |l ocati on,
transfer, or deduction is made woul d be burdensone and
unnecessary. This is simlar to the approach taken in the
Acid Rain Program where the transfer of SO, all owances are
treated as “automatic permt anmendnents” that do not require
any action by the permtting authority.
4. Conpliance Certification

40 CFR part 96 subpart D of today’ s proposed NOx Budget
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Trading Rule sets forth the requirenents concerning
certification by the NOx AAR at the end of each control
period that the unit was in conpliance wth the em ssions
limtation and ot her requirenents of the NOx Budget Trading
Program The NOx AAR nust submt a conpliance certification
report for each NOx budget unit, by Novenber 30 foll ow ng
the control period, to both the permtting authority and the
Adm nistrator. This report nust identify the NOx budget
unit and include a conpliance certification statenent. The
conpliance certification statenment nust indicate whether all
of the applicable requirenents of the NOx Budget Trading
Program including the requirenment to hold all owances
greater than or equal to em ssions and the requirenent to
nmoni tor and report according to the provisions in 40 CFR
part 96 subpart H of today’ s proposal, were net by the unit
for the nost recent control period. The report also allows
the NOx AAR to specify which all owances (by serial nunber)
shoul d be deducted fromthe NOx budget unit’s conpliance
account and to specify the proportion of NOx al |l owances to
deduct for each unit if a group of units share a common
st ack.

The EPA is proposing that annual conpliance
certification reports nmust be submtted for several reasons.

First, the report provides inportant information, such as
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whet her there were any changes to the unit’s nonitoring plan
used by EPA to evaluate the unit’s nonitoring and to
determ ne conpliance. Second, the report provides an
opportunity for the owner or operator to use the
flexibilities allowed in today' s proposal to choose which
NOx al | owances woul d be deducted to neet em ssions reduction
requi renents rather than using the default nethodol ogies for
deducting all owances that are also set forth in today’s
proposal. The EPA is proposing that a copy of the
conpliance certification report be sent to both EPA and to
the permtting authority because EPA needs the information
in order to adm nister the conpliance period reconciliation
process and the permitting authority needs the information
in order to ensure conpliance with the SIP. The EPA is
proposi ng a deadli ne of Novenber 30 follow ng the control
period for subm ssion because EPA believes this is
sufficient time to conpile the information required in the
report, while still allowng EPA to performreconciliation
before the next control period begins.
5. NOx Al l owance All ocations

40 CFR part 96 subpart E of today's proposed nodel rule
addresses the allocation of NOx all owances to NOx budget
units. Wthin each participating State, the NOx Budget

Tradi ng Program woul d establish a State tradi ng program
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budget (i.e., a cap of seasonal NOx emi ssions for all units
included in the progranm) equal to a fixed total nunber of
NOx al | owances that each State allocates to its NOx budget
units for each control period. States would have the
ultimate responsibility for determining the size of their
respective tradi ng program budgets. 40 CFR part 96 subpart
E of today's proposed rule sets timng requirenments for when
the allocations should be conpleted by each State and
submtted to EPA for inclusion into the NATS and provi des an
option for how States nmay allocate NOx all owances to the NOx
budget units.
a. Devel opnent of State Tradi ng Program Budget. Today's
proposal establishes in 40 CFR part 96 subpart E the total
nunber of NOx tons for the NOx Budget Trading Programw thin
a specific State. The proposed rule sets the State trading
program budget at the | evel of NOx em ssions apportioned by
an approved SIP for the ozone transport rul emaking to the
State’s sources neeting the definition of “NOx budget unit”
in the 2007 statew de em ssions budget. Sources neeting the
definition of “NOx budget unit” would include the sources in
the trading programis core group of sources as well as
addi tional sources that a State may choose to include in the
program as di scussed above in Section V.C. 1.c. The proposed

transport rul emaking provides States the flexibility to neet
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the statew de em ssions budgets with a different m x of
control neasures than were calculated in the transport
rul emaki ng, thus potentially changing the total anount of
NOx tons apportioned to the NOx budget units. Therefore, a
State may determ ne the nunber of NOx tons allotted for the
State tradi ng program budget provided the State conplies
with the overall requirenents of the proposed transport
rul emaking. Once a State sets the trading program budget,
the limt is set for the total nunber of NOx all owances t hat
the State may allocate to the State's NOx budget units for
any one control period.
b. Timng Requirenments. Today's proposed rule sets
requi renents for when a State would finalize NOx all owance
all ocations for each control period in the NOx Budget
Tradi ng Program and submt themto EPA for inclusion into
the NATS. This topic was discussed at both of the public
wor kshops as explained later in this Section. The timng
requi renents ensure that all NOx budget units woul d have
sufficient tinme and the sane anount of tine to plan for
conpliance for each control period, and sufficient tine and
the sane anount of tine to trade NOx all owances. The tim ng
requi renents would al so contribute to the efficient
adm ni stration of the NOx Budget Trading Program By

establishing this schedule at the outset of the trading
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program both the States and EPA woul d be able to devel op
internal procedures for effectively inplenenting the NOx
al |l omance provisions of the trading program This is
particularly inportant for EPAwth its role as
adm ni strator of the NATS for all participating States. The
timng requirements woul d ensure that EPA would be able to
record in the NATS the tine sensitive NOx all owance
all ocations for the NOx budget units in all participating
States at the sane tine for each control period.

At the public workshops, a range of options were
di scussed and conmmented on for the timng requirenents. The
timng options generally range from year-by-year
al l ocations, in which the NOx all owance all ocations would be
pl aced into the NATS on an annual basis for the upcom ng
control period; to a 5 to 10 year allocation where NOx
al l omance al |l ocations would be periodically placed into the
NATS for 5 to 10 control periods; to a single, permanent
al l ocation where the NOx all owance all ocations woul d be set
only once at the beginning of the trading program and
recorded in the NATS for an extended, rolling block of tine
(e.g., arolling 30 year period).

Some commenters stated that tim ng options which
provi de an opportunity to periodically update the allocation

of NOx all owances to NOx budget units have certain
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advantages. First, the current restructuring of the
electricity industry may significantly affect the m x of
electricity generators that produce electricity in the
future. As the utilization of existing electricity
generators changes and new el ectricity generators begin
operations, an allocation regine which is periodically
updat ed woul d provide an opportunity to reall ocate NOx
al | omances based on this changing environnment. Second,
depending on the fornula that is used to allocate the NOx
al l omances, trading prograns that periodically update the
all ocations may provide an opportunity to reward energy
efficiency inprovenents at specific NOx budget units.
I ncentives may be provided for energy efficiency
i nprovenents by rewardi ng NOx budget units that increase
their production efficiency over time with a | arger nunber
of NOx al |l owances during the next allocation period.
However, commenters al so noted that allocation systens that
are adjusted annually may restrict a NOx budget unit's
ability to plan for conpliance by creating uncertainty year
to year about the anmount of future allocations that the NOx
budget unit would receive. In addition, annual allocations
prevent a NOx budget unit fromofficially transferring
future year NOx al |l owances because the NATS only contains

the current year’s NOx all owances under this type of system
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These commenters generally favored an all ocation systemthat
periodically allocates NOx al |l owances for 5 to 10 control
periods at a tine.

O her comenters noted the advantages of a single,
per manent allocation where the NOx al |l owance all ocati ons
woul d be set only once at the beginning of the trading
program Permanent allocations provide a | ong planning
horizon for the NOx budget units that receive an allocation.
Some commenters noted that permanent allocations provide a
strong incentive for the owners or operators of high
emtting units to retire or replace the units.
Addi tional ly, permanent allocations provide an incentive to
i nprove a NOx budget unit’s energy efficiency and require
| ess resources to adm nister as conpared to updating
allocation systens. In a permanent allocation system al
NOx al | owances are all ocated to NOx budget units at the
begi nning of the trading program New NOx budget units that
begi n operations after the allocation of NOx al | owances
woul d be required to obtain NOx al |l owances fromthe market
in order to conply with the trading programrequirenents, or
there woul d need to be a new source set-aside that increased
fromyear to year, coupled with a declining allocation to
exi sting sources. Therefore, comenters that support an

al l ocation nechani smthat provides NOx all owances to new NOx
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budget units were generally opposed to the pernanent
al | ocati on approach.

In light of the coments fromthe public workshops,
today's proposed rule attenpts to strike a bal ance between
systens that change the allocations on an annual basis and
systens that establish a single, permanent allocation by
proposing a systemthat allocates NOx all owances for 5 to 10
years at a tinme. The proposed rule includes the follow ng
timng requirements for the allocation of NOx all owances: by
Septenber 30, 1999, the State would submt to EPA NOx
al l omance allocations for the control periods in the years
2003, 2004, 2005, 2006, and 2007. This initial submission
date woul d provide the initial allocation information to NOx
budget units nore than 3 years before the start of the
tradi ng program and woul d enable a State to include the
first five years of NOx allowance allocations as a part of
its overall SIP subm ssion to neet the requirenents of the
proposed transport rulemaking. After this initial
all ocation, two timng options are proposed for the
allocations follow ng the year 2007. One option, which is
set forth in the proposed rule, is: by January 1, 2003 and
January 1 of each year thereafter, the State would submt to
EPA al |l ocations for the control period in the year that is 5

years after the applicable subm ssion deadline. Under this
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option, a State would ensure that its NOx budget units are
al ways allocated 5 years worth of NOx all owances in the
NATS. A second option, on which comment is al so requested,
is: By January 1, 2003, a State would submt to EPA NOx
al | owance allocations for the control periods in 2008, 2009,
2010, 2011, and 2012. The State would maintain this
schedul e of submtting NOx al |l owance allocations for 5
control periods by January 1 every five years after January
1, 2003. This option would ensure that the State's NOx
budget units are allocated no less than 5 years, and as nuch
as 10 years, worth of NOx allowances in the NATS at any one
time. Under the second option, future allocations are made
| ess frequently and, for sonme years, based on ol der data on
unit utilization. The second option would also require a
| arger new source set-aside (as discussed below) to span the
| onger tinme frame before new sources woul d be incorporated
in the updated allocation. |In addition to the specific
opti ons descri bed above, EPA also solicits comments on the
full range of possible timng requirenents including a
single, permanent allocation system and an annual |y changi ng
al l ocation system

Today’ s proposed trading rule includes a provision that
if a State were to fail to neet the timng requirenents for

subm tting NOx all owance allocations to EPA EPA would
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all ocate NOx al |l owances to NOx budget units in that State in
accordance wwth 40 CFR 96.42 within 60 days of the
applicabl e deadline. Section 96.42 is the Section of the
nodel rule that will contain EPA s recommended approach for
al l ocating NOx al |l owances to NOx budget units, which is
di scussed below. This provision is designed to ensure that
all NOx budget units included in the NOx Budget Trading
Program woul d recei ve NOx al |l owance all ocations at the sane
time for each control period. The EPA solicits coment on
this provision.
c. Options for NOx All owance All ocation Recomrendati on
i. Basis for Devel oping an All ocation Reconmendati on. The
EPA proposes that the final NOx Budget Trading Rul e include
a recomended NOx al | owance all ocation. This was discussed
at length at the public workshops. Three approaches to
addressing NOx al |l owance allocations in the trading program
were presented at the workshops. First, the rule could
prescri be one nethod for allocating NOx all owances. States
that choose to participate in the NOx Budget Tradi ng Program
woul d need to allocate NOx all owances as prescribed by the
rule. This option would have the benefit of going through
public comment as a part of the rule devel opment process.
The second approach was for the rule to reconmend one net hod

for allocating NOx all owances. States may choose to use the
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recommendation, to adjust the recomrendation, or to devel op
an allocation nethod that is conpletely different fromthe
recomendation. The third approach was for the rule to be
silent on the nethod for allocating NOx al |l owances and
require the participating States to i ndependently devel op
State specific allocation nethods.

Wor kshop partici pants covered the entire range of
approaches in their comments. Comenters in favor of a
prescriptive allocation nmethod argued that a standard system
ensures that there is equity between NOx budget units in
different States, that the sane environnental goals are
pursued within all participating States (e.g., pronotion of
energy efficient units through output based em ssion
limtations), that all State prograns have the necessary
consistency to pronote interstate trading, and that a
standard systemreduces industry and governnent resources
necessary to develop and inplenment NOx al | owance all ocations
in each State. On the other end of the spectrum conmenters
in favor of States having conplete flexibility in the
al l ocation nmethod asserted that it is inportant for States
to have the freedomto devel op systens that address their
specific needs. Furthernore, as long as all States foll ow
the timng requirenents for allocations in the proposed

rule, the different State nmethods should be sufficiently
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conpatible to realize the benefits of trading.

The EPA is sensitive to the argunent that a nore
prescriptive proposed rule would ensure a consistent and
admnistratively efficient nulti-state programthat is
equitable for simlar NOx budget units. However, EPA al so
recogni zes that the States which have commented on this
subj ect have unani nously supported sone degree of
flexibility for devel oping allocation nethods. Because EPA
believes it is inportant for as many States as possible to
participate in the NOx Budget Trading Program EPA is
proposing that the final rule contain a recomrendati on for
how States may al l ocate NOx al |l owances but allow States the
flexibility to differ fromthe recomendati on. By including
t he recommended al | ocati on nmethod, the final rule would
provi de a conpl ete nodel for the NOx Budget Tradi ng Program
This has the potential to ease the regulatory process for
States that prefer the recommendation by providing a rule
that can be quickly adapted for pronulgation as a State rule
and, as discussed below, nore quickly considered by EPA as
part of SIPreview. |In addition, in order to help
facilitate adm nistration of the program EPA plans on
ensuring that the necessary data collection protocols exist
to support the option reconmended in the final rule. This

woul d i nclude both standard data collection requirenents and
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standard data reporting requirenents.
ii. Options for an Allocation Recommendation. NOX
al l omances could be distributed to NOx budget units and
other private parties by allocations based on actual
operating data, via auctions, or by a variety of other
mechani sms. Most of the workshop di scussi ons and conments
focused on how to all ocate NOx al |l owances based on actual
operating data. |In general terns, three different processes
at a unit nmay be neasured and used as a netric for
al l ocating NOx all owances: 1) the actual em ssions (in tons
of NOx) fromthe unit, 2) the actual heat input (in mBtu)
of the unit, and 3) the actual production output (in terns
of electricity generation and/or steam energy) of the unit.
The option of allocating NOx al |l owances based on a unit’s
actual NOx em ssions was not generally reconmmended because
it is regarded as providing a perverse incentive by
rewardi ng nore NOx all owances to units that have the
greatest NOx em ssions. Heat input and output are regarded
as nore neutral neasures of a unit’s utilization, and
therefore, nore equitable options for basing allocations.

The EPA solicits coments on three options using input

or output data for the allocation recomendati on that would
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be included in the final trading rule!. The first option
is to base the allocation recommendati on on heat input data.
This option may be desirabl e because accurate protocols
exist for nonitoring this data and reporting it to EPA, and
several years of certified data are avail able for nost of
the affected sources. Additionally, nethods currently exist
for calculating allocations based on heat input data. It
shoul d be noted that in sone specific instances, these
protocol s are designed to conservatively estimate heat
input. For instance, new units that do not certify their
monitors by the conpliance deadline, may report heat input
using the unit’s maxi mum potential heat input. |In another
i nstance, low mass emtting units that use a sinplified
em ssions estimation nethodol ogy woul d al so report using the
unit’s maxi mum potential heat input. In both of these
cases, the potential over-reporting of heat input, could
lead to a |l arger percentage of allowances being allocated to
these units. One potential option for these instances woul d
be to require units in these types of situations to report
one heat input value to be used for em ssions estinmation

pur poses and anot her | ess conservative value to be used for

Yt is inportant to note that in today’'s trading program
proposal, a State would have the flexibility of determ ning
allocations to its NOx budget units by whatever systemit
desires regardl ess of EPA s allocation recommendati on.
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pur poses of allowance allocations. Another option would be
to apply a discount to reported heat input values in certain
circunstances (e.g., during periods when nonitors are not
certified) for purposes of allocating allowances. The EPA
seeks comment on whether this issue needs to be addressed to
ensure equitable allocation of allowances. The other two
options incorporate the use of output data for the
al l ocation recormmendati on. The EPA believes that basing
al l ocations on output has the potential benefit of pronoting
energy efficiency in an allocation systemthat periodically
reall ocates the NOx all owances (see Section V.C.9.b of this
preanbl e) .

The second option for which EPA solicits comments woul d
base the allocation recommendati on on heat input data for
the first five control periods of the trading program
(control periods in the years 2003 - 2007). The allocation
recomendati on woul d then be converted to use output data
for the control periods after the year 2007. Under this
option, heat input data would be used for the first five
years because a nunber of issues for the neasurenent,
collection, and use of output data may not be fully resol ved
for all of the NOx budget units that would be included in
the trading programprior to the tine that the allocation

recommendati on woul d need to be finalized for the initial
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all ocation period. Section V.C.9.b of this preanble
di scusses a nunber of the issues associated wth nmeasuring
and using output data. To facilitate the use of output data
under this option, EPA proposes to work with stakeholders to
desi gn the out put based systemthat would be used after the
initial allocation period. As a part of this output based
system EPA would anend its El ectronic Data Reporting format
so that output data would be available for States through
EPA' s Em ssions Tracki ng System

In order to inplenent this option, EPA suggests the
foll owi ng schedul e for devel oping the output based system
that would be used in the allocation reconmendation for the
control periods after the year 2007: 1) EPA would issue a
proposed system for output based allocations by the spring
of 1999; 2) EPA would finalize an output based system by
fall of 1999; 3) States wi shing to use an out put based
system woul d adopt the necessary rules by fall of 2000; 4)
out put data could be neasured and col |l ected at NOx budget
units during the control periods in the years 2001 and 2002
5) output data would be available for States to calcul ate
all ocations for the control periods after the year 2007, in
tinme to neet the allocation timng requirenments established
in today' s proposed rule. As discussed under Section

V.C.5.b, allocations for the control period in the year 2008
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woul d be submitted to EPA by January 1, 2003 for inclusion
into the NATS. The EPA solicits comrents on this suggested
schedul e for establishing a nethod for output based
al I ocati ons and conmments on the issues raised under Section
V.C.9.b of this preanble.

The third option for which EPA solicits coments woul d
base the allocation recommendati on on output data, to the
extent practicable, for all NOx budget units fromthe start
of the trading program The allocations for the first five
control periods of the trading programwould be based on
out put data currently reported to governnent agenci es ot her
t han EPA (such as the Departnent of Energy’ s Energy
I nformati on Agency, the Federal Energy Regul atory
Comm ssion, or State Public Uility Conm ssions). Depending
upon the availability of information, it may be necessary in
this option to use output for electricity generating
facilities and input data for non-electricity generating
facilities for the initial allocation period. The
al l ocati on recomendati on woul d then be converted to use
out put data for all NOx budget units for the control periods
after the year 2007. As in the second option described
above, EPA proposes to work with stakehol ders to design a
conpl ete out put based systemthat would be used after the

initial allocation period. Unlike the output data used in
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the initial allocation period, the allocations for control
periods after the year 2007 woul d be based on output data
that would be reported in EPA's Electronic Data Reporting
format and designed specifically to support a NOx all owance
al l ocation system The EPA suggests the sane schedul e as
outlined above in the second option for devel oping the
conpl ete out put based systemfor allocating NOx all owances.
iii. Framework for an Allocation Recommendation. As
di scussed above under Section V.C 5.c.i, EPA proposes to
i nclude a specific recomendation in the final trading rule
for allocating NOx all owances to NOx budget units. This
al l ocati on recommendati on may be based on either input or
out put data as outlined in one of the three options
present ed above under Section V.C.5.c.ii. In addition to
the data used to support the allocations, EPA also solicits
coments on two other key elenents for an allocation
recomendation: 1) using a portion of the State’ s NOx
al l omances as a set-aside for new NOx budget units for
control periods for which the unit was not allocated NOx
al l onances, and 2) using either a fuel neutral or output
neutral calculation to determ ne allocations for NOx budget
units.

Today’ s proposed rule includes an exanple of a specific

al I ocati on net hodol ogy that uses heat input data and
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addresses the above key elenents. This allocation
met hodol ogy woul d be appropriate for inplenenting an
all ocation systementirely based on heat input data or for
inplenmenting the initial allocation period of an allocation
systemthat starts out using input data and later is
converted to the use of output data. The allocation
nmet hodol ogy woul d need to be nodified for the use of out put
data to inplenent an allocation systemthat eventually
converts to output data or for an allocation systemthat
begins with using output data. The EPA solicits comment on
the followi ng allocation nmethodol ogy for using input data
and on the appropriateness of using the basic franmework of
t hi s met hodol ogy for an output based allocation system
Furthernore, the allocation nethodol ogy establishes an
al l ocation set-aside account equaling 2 percent of the State
tradi ng program budget for each control period for new NOx
budget units (i.e., units that commence operation during or
after the period on which general NOx all owance all ocations
are based). Based on anal yses conducted using the
| nt egrated Pl anning Mbdel (I PM and on the proposal to
reall ocate all owances every five years, 2 percent appears to
be a reasonable portion of NOx all owances to set aside for
new units. The remaining 98 percent of the NOx al |l owances

are to be allocated to existing NOx budget units. The EPA
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requests public comment on the use of a set-aside and on the
proposed size of the set-aside, which EPA believes should be
| arge enough to accommodate all new units entering the
tradi ng program

Initial, unadjusted allocations to existing NOx budget
units, which equal 98 percent of the State tradi ng program
budget, woul d be based on actual heat input data (in mmBtu)
for the units multiplied by an em ssion rate of 0.15
I b/mBtu. For the control periods in the years 2003 through
2007, the heat input used in the allocation calculation
equal s the average of the heat input for the two highest
control periods for the years 1995, 1996, and 1997. For the
control periods after 2007, the heat input equals the heat
i nput neasured during the control period of the year that is
six years before the year in which the allocations are being
cal cul ated. Therefore, the allocation cal cul ation conbined
with the timng requirenments discussed under Section V.C.5.b
of this preanble results in the follow ng schedul e: the
allocation for the control period in 2008 shoul d be
submtted to EPA by January 1, 2003 and based on heat i nput
data for the control period in the year 2002; the allocation
for the 2009 control period should be submtted to EPA by
January 1, 2004 and based on 2003 control period heat input

data. This schedule would continue indefinitely or until
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revised (e.g., to base allocations on output) through
rul emeki ng. The heat input data used for calcul ating the
allocations is to be data collected in accordance with the
requi renents of 40 CFR part 75 for units that were subject
to these requirenents for the year or years specified by the
allocation calculation. For units not subject to 40 CFR
part 75 requirenents for the year or years specified by the
al l ocation calculation, the heat input data used in the
cal cul ation should be the best avail abl e heat input data
reported by the unit to the State. Once the initial
all ocation calculation is conpleted for all the existing NOx
budget units, the allocation for each unit would be adjusted
proportionately so that the total allocation equals 98
percent of the State tradi ng program budget.

A separate, allocation set-aside for new units would be
establi shed for each control period. Each set-aside would
initially hold NOx all owances equal to 2 percent of the NOx

all owances in the State tradi ng program budget .  NOx

8The EPA is soliciting comment in Section F, below, on

all owi ng certain sources, to which the trading program woul d
not be generally applicable, to opt into the NOx Budget
Trading Programin order to fulfill the new source offset
provi si ons under section 173 of the CAA. If this
alternative is incorporated into the final trading rule,
then the size of the allocation set-aside should be based on
t he expected new sources that are covered by the general
applicability criteria and the additional sources that may
opt in.
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al l omances in the allocation set-aside wiuld be available to
NOx budget units for control periods that the unit was not
al l ocated al | owances because the unit commenced operation
during or after the period on which general NOx all owance
all ocations are based. To receive NOx all owances fromthe
al l ocation set-aside, the NOx AAR for a unit would submt to
the State a NOx al |l owance request, in witing or in a format
specified by the State. The request would be for no nore
than 5 consecutive control periods, starting with the
control period during which the unit is projected to
commence operation. For the 6th year and later, there would
be sufficient operating data for the unit to be incorporated
into the NOx all owance allocations with existing NOx budget
units. The NOx all owance request would be submtted prior
to May 1 of the first control period for which NOx
al | ownances are requested and after the date on which the
State issues a permt to construct the NOx budget unit. The
NOx AAR may not request an amount of NOx al | owances for each
control period that exceeds 0.15 I b/mBtu multiplied by the
NOx budget unit’s maxi num design heat input (in nmBtu) for
the hours in the control period starting with the first day
in which the unit is projected to operate. Maxi num design
heat input is used because actual heat input information for

t he baseyear period used for existing units would not be
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avai |l abl e since the new unit woul d have comrenced operation
during or after the baseline period.

Under this proposal, the State would revi ew and
al l ocate NOx al | owances to new units requesting NOX
al | ownances according to the order that the requests were
received. Upon review, the State woul d nake any necessary
adjustnents to the requests according to the requirenents
governing NOx all owance requests. |If the allocation set-
aside for the control period for which NOx all owances are
request ed has an amount of NOx al |l owances not |ess than the
nunber requested and verified by the State, the State would
allocate the full (or adjusted) anmount of NOx all owances
requested to the NOx budget unit. |If the set-aside for the
control period for which NOx all owances are requested has a
smal | er anmount of NOx al |l owances than the nunber requested
and verified, the State would deny in part the request and
only allocate the remai ni ng nunber of NOx al |l owances in the
set-aside to the NOx budget unit. Once the set-aside for a
control period has been depleted of all NOx all owances, the
State woul d not allocate any NOx al | owances to additi onal
units requesting NOx allowances for the control period. NOx
budget units with NOx all owance requests that were denied in
whol e or part would be responsible for obtaining the

necessary anmount of NOx al | owances fromthe NOx al | owance
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mar ket in order to denonstrate conpliance with the
provi sions of the proposed rule. The State would act on al
NOx al | owance requests wthin 60 days upon receipt of the
request and notify the NOx AAR that submtted the request
and the EPA of the nunber of NOx al |l owances (if any)
all ocated for the control period. After Septenber 30 of
each year, the EPA would transfer NOx al |l owances renai ni ng
in the set-aside for the control period to the set-aside for
the foll ow ng control period.

For new NOx budget units that have been all ocated NOx
al l omances fromthe allocation set-aside, the EPA would
deduct NOx al | omances follow ng each control period based on
the unit’s actual utilization for the control period,
determ ned in accordance to the requirenents under 40 CFR
part 96 subpart H of the proposed rule. Because, as
di scussed above, the allocation for a new unit fromthe set-
aside is based on maxi num desi gn heat input, this procedure
adj usts the allocation by actual heat input for the control
period of the allocation. This adjustnment is a surrogate
for the use of actual utilization in a prior baseline period
which is the approach used on allocating NOx all owances to
existing units. Wthout the adjustnent procedures, a new
unit (e.g., a peaking unit) could be allocated NOx

al | omances assuming utilization far out of proportion to
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actual utilization and the set-aside could be insufficient
to provide NOx all owances for all new units at such an
al l ocation |evel.

Under the actual utilization adjustnent procedure, EPA
woul d deduct a nunber of NOx all owances according to the
foll ow ng equation: NOx all owances deducted for actual
utilization adjustnment = (Nunmber of NOx al |l owances all ocated
for control period) - ((actual control period utilization
(tn mBtu) x 0.15 I b/mBtu)). The NOx al |l owances deducted
must have the sane or an earlier conpliance use date as the
year of the control period for which NOx al |l owances were
allocated fromthe set-aside. (As discussed below in
Section V.C.7.b of this preanble, the proposed rule reflects
unlimted banking of NOx all owances once the tradi ng program
begins in 2003. However, EPA is proposing several options
concerni ng banking (including no banking) and requesting
comment on them) The NOx AAR may identify the seria
nunbers of the NOx al |l owances to be deducted. In the
absence of such identification, the EPA woul d deduct NOx
al l omances on a first-in, first-out basis. The EPA would
transfer the NOx all owances deducted into the State' s set-
aside for the follow ng control period.

| f additional NOx allowances are noved into a set-aside

resulting fromthe transfer of NOx al |l owances from a
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previous year’s set-aside or fromthe actual utilization
adj ustnent, the State would all ocate NOx al | owances to those
NOx al | onance requests that were denied in whole or in part
pursuant to the NOx all owance request provisions under this
Section of the proposed rule. However, requests for NOx
al l omances by new units would not be granted retrospectively
for control periods that have ended.

An addi tional option that was considered for inclusion
in an EPA recomrended al |l ocati on net hodol ogy was the use of
a price signal auction for a portion of NOx all owances. The
transparency of the first SO, all owance auctions under Title
| V accel erated price discovery and provi ded usef ul
information to industry for making conpliance decisions in
the early years of the program The value for this type of
auction for NOx all owances was discussed at the Decenber
public workshop. Comrenters generally questioned the need
for a price signal auction for NOx all owances because of the
mar ket instruments currently available fromthe private
sector, including several allowance price indexes. Based on
t hese comments, EPA did not include a price signal auction
in the proposed options for the allocation recomendati on.
The EPA solicits coment on this option.

The EPA solicits coments on any other allocation

recomendation that may be made in the final rule. Coments
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shoul d be of conparable detail to the exanple outlined in
this Section.
6. NOx Al l owance Tracking System

40 CFR part 96 subpart F of today’ s proposed trading
rule covers the NATS. The proposed rule is intended to be
reasonably consistent with the NATS that was devel oped for
i npl emrentation of the OTC s NOx Budget Program  Such
consi stency would help to allow the integration of the two
prograns in the future. It would also save industry and
governnent the tine and resources necessary to devel op new
tracki ng systens.

The NATS woul d be an automated systemused to track NOx
al | onances held by NOx budget units under the NOx Budget
Trading Program as well as those all owances held by ot her
organi zations or individuals. Specifically, the NATS would
track the allocation of all NOx all owances, hol dings of NOx
al | omances in accounts, deduction of NOx all owances for
conpl i ance purposes, and transfers between accounts. The
primary role of NATS is to provide an efficient, automated
means of nonitoring conpliance with the NOx Budget Trading
Program The NATS woul d al so provide the all owance market
with a record of ownership of allowances, dates of allowance
transfers, buyer and seller information, and the serial

nunbers of all owances transferred. Although today’ s
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proposal assigns each all owance a uni que serial nunber, EPA
requests comrents on the necessity of serial nunbers and on
whet her the adm nistrative burden to all owance hol ders and
EPA of tracking and reporting serial nunbers outweighs the
benefits of serial nunbers for tax and accounting purposes.

The EPA i s proposing that NATS contain three primary
types of accounts: conpliance accounts, overdraft accounts,
and general accounts. Conpliance accounts are created for
each NOx budget unit, and overdraft accounts are created for
each source with two or nore NOx budget units, upon receipt
of the account certificate of representation form Ceneral
accounts are created for any organization or individual upon
recei pt of a general account information form
a. Conpliance Accounts. As part of the inplenentation of
t he NOx Budget Trading Program EPA is proposing to
establish conpliance accounts for each NOx budget unit upon
recei pt of the account certificate of representation form
These accounts would be identified by a 12-digit account
nunber incorporating the plant’s Ofice of Regulatory
I nformation Systemis (ORIS) code or facility identification
nunber as well as the nunmber of the unit for which the
conpliance account is established. Allocations for the
first six years (2003 - 2008), as prescribed by each State,

woul d be transferred into these conpliance accounts prior to
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the first control period in 2003. Prior to the second
control period, in 2004, and each year thereafter,
allocations for the new sixth year, as prescribed by each
State, would be transferred into each conpliance account
(e.g., in 2004, year 2009 NOx all owances woul d be
allocated). As for the deadline for transferring NOx
al l omances to cover em ssions in the control period (i.e.,
the NOx all owance transfer deadline of m dni ght on Novenber
30), each conpliance account (supplenented as di scussed
bel ow by an overdraft account) nust hold sufficient NOX
al | onances to cover the NOx budget unit’s NOx em ssions for
that year’s control period.
b. Overdraft Accounts. Today' s proposed trading rule
provi des for an overdraft account that would be
automatically created for each source with two or nore NOX
budget units, and represented by the source's NOx AAR  The
NOx AAR may choose whether he or she wishes to utilize the
account by transferring allowances into the account before
t he annual reconciliation process. NOx allowances
transferred into the overdraft account for a NOx budget
source by the NOx al |l owance transfer deadline would be
avai |l abl e for deduction during annual reconciliation if a
NOx budget unit at that source fails to hold sufficient NOx

al l omances to cover emssions in its conpliance account.
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This is simlar to the approach used in the OTC NOx Budget
Program and provides additional flexibility for owners and
operators in conplying with the requirenent to hold NOx
al | omances covering em ssions. |If the conpliance account
and the overdraft account together do not contain enough NOx
al l omances, then the unit would be out of conpliance. The
conpl i ance account nust be depleted of all NOx all owances
before the overdraft account is utilized.

The proposed rule woul d deduct NOx all owances fromthe
overdraft account beginning with the unit having the | owest
NATS account nunber. The unit that fails to hold sufficient
NOx al | onances between the conpliance account and the
overdraft account would be subject to the sanme consequences
that would apply were only its conpliance account being
tapped for conpliance, including the automatic excess
em ssions offset deduction and the applicable penalties
under State law and the CAA. |If the final trading rule
i ncl udes provisions for the banking of NOx all owances, such
provi sions would apply to the NOx all owances held in the
overdraft accounts as well as those held in conpliance
accounts.

Today’ s proposal allows the NOx AAR to identify
specific serial nunbers for deduction froma conpliance

account. In the absence of a specific identification of NOx
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al | onances to be deducted, a FIFO (first-in, first-out)
met hod woul d determ ne the order in which NOx all owances
woul d be deducted. The proposal does not, however, allow
for the identification of specific NOx all owances to be
deducted from an overdraft account because NOx al | owance
deductions fromthe overdraft account woul d take place
automatically, in a set order, after the NOx all owance
transfer deadline has passed.
c. Conpliance. Once a control period has ended, NOx budget
units would have a w ndow of opportunity (i.e., until the
NOx al | owance transfer deadline of m dnight on Novenber 30)
to evaluate their reported em ssions and obtain any
addi tional NOx all owances they may need to cover the
em ssions during the ozone season. On Novenber 30 of each
year, the NOx AAR nust al so submt a conpliance
certification report for each NOx budget unit. Should the
NOx budget unit not obtain sufficient NOx all owances to
of fset em ssions for the season, three NOx al |l owances for
each ton of excess em ssions woul d be deducted fromthe
unit’s conpliance account for the foll ow ng control period.
EPA believes that it is inportant to set up this automatic
of fset deduction because it ensures that non-conpliance with
the NOx emssion |imtations of this part is a nore

expensive option than controlling em ssions. The automatic
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of fset provisions do not |imt the ability of the permtting
authority or EPA to take enforcenent action under State |aw
or the CAA
d. Ceneral Accounts. Today’'s proposal allows any person or
group to open a general account in NATS. These accounts
woul d be identified by the “9999" that would conpose the
first four digits of the NATS account nunber. Unlike
conpl i ance accounts and overdraft accounts, general accounts
cannot be used for conpliance but can be used for hol ding or
trading NOx all onances (e.g., by NOx al |l owance brokers or
owners of nultiple NOx budget units). GCeneral accounts are
currently used for SO, all owances in the Acid Rain Program

To open a general account, a person or group mnust
conplete the standard general account information form
which is simlar to the account certificate of
representation that precedes the opening of a conpliance
account and any overdraft account. The form woul d incl ude:
the NOx AAR nane, phone, fax, and e-mail (as well as simlar
information for the Alternate NOx AAR, if applicable); NOx
AAR mai ling address; the nanmes of all parties with an
ownership interest with the respect to the NOx all owances in
the account; and certification |anguage and signatures of
the NOx AAR and alternate, if applicable.

Revisions to information regarding an existing general
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account are nmade by submtting a new general account
informati on formwhich would be sent to EPA in all cases,
whet her the formis used to open a new account, or revise
information on an existing one. The EPA would notify the
NOx AAR cited on the application of the establishment of his
or her account in the NATS or of the registration of
request ed changes.
7. Banki ng
a. General Discussion. Banking is the retention of unused
al | onances fromone control period for use in a |later
control period. Banking allows sources to create reductions
beyond required | evels and “bank” the unused al |l owances for
use later. GCenerally speaking, banking has several
advantages: it can encourage earlier or greater reductions
than are required fromsources, stinulate the market and
encourage efficiency, and provide flexibility in achieving
em ssions reduction goals (e.g., by allowing for periodic
i ncreased generation activity that may occur in response to
interruptions of power supply fromnon-NOx emtting
sources). In addition, a banked allowance is one | ess ton
of pollutant emtted in a given year. On the other hand,
banki ng may result in banked all owances being used to all ow
em ssions in a given year to exceed a State’s trading

program budget. The follow ng di scussion sumrarizes the
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general issues associated with banking and then presents
four specific banking options for consideration.
i. Banking After the Start of the Program Banking after a
program starts and the budget is inposed allows sources to
retain any all owances not surrendered for conpliance at the
end of each control period. Once the tradi ng program budget
is in place, sources may over-control for one or nore
seasons and withdraw fromthe bank in a |l ater season. This
type of banking provides the general advantages as descri bed
above (encourages early reductions, stinulates the market,
and provides flexibility to sources), while also potentially
causing NOx em ssions in sonme control periods to be greater
than the all owances all ocated for those seasons.
ii. Banking Prior to the Start of the Program Banking of
credits or allowances for reductions prior to the start of
the program all ows sources to accunul ate NOx al | owances for
conpliance use once the programbegins. |In addition to the
general advantages of banking, this option allows sources to
possi bly delay required em ssions reductions for sone
sources once the program begi ns by using banked al | owances
for conpliance. As OTAG anal yses concl uded, the
accunul ati on of significant anmobunts of allowances prior to
the start of the programcould defer the date at which the

tradi ng program budget is actually achieved, even though the
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early reductions may enable sone air quality benefits to be
reali zed sooner than anticipated. Early reductions can be
realized either through the award of early reduction credits
or the creation of a phased-in program
ii1i. Managenent of Banking. Banking clearly introduces
anot her variable into a cap-and-trade program it may, in
fact, inhibit or prohibit achievenent of the desired
em ssions budget in a given season. To |limt this
variability and pronote achi evenent of a budget, OTAG
suggested several different managenent options: adjusting
the tradi ng program budget downward by decreasing
al l ocations so that expected variations would stay bel ow t he
desired em ssions |level; inposing an accelerated rate of
retirenment on all owances used for em ssions during ozone
epi sodes; establishing an absolute limt on the anpunt of
banked al | owances that could be used each season or a
di scount rate on the use of banked all owances over a given
| evel (flow control); and applying a transaction-specific
di scount rate to all banked all owances used in the future.
In considering these options identified by OTAG for managi ng
t he use of banked all owances, it is inportant to renmenber
that the nodel trading rule is being developed to attain the
seasonal budget set forth in the proposed transport

r ul emaki ng.



172

The “flow control” option would all ow banki ng, but
woul d di scourage the “excessive use” of banked al |l owances by
establishing either an absolute limt on the nunber of
banked al | owances that could be used each season or a rate
di scounting the use of allowances over a given level. In
the latter case, the nunber of banked all owances in the
system woul d be tabul ated each year to determ ne what
percentage of the overall budget was banked, and therefore
whet her flow control could affect the use of banked
al l omances for conpliance in the upcom ng control period.
If this percentage were bel ow a predeterm ned anount (e.g.,
10 percent as is the case wwth the OIC, since this |eve
roughly equated em ssions variations in years of |ow nucl ear
power availability), all banked all owances coul d be used
W t hout di scounts in the upcom ng control period. |If this
percent age were above the predeterm ned anount, a w thdrawal
rati o woul d be applied to each account hol di ng banked NOx
al l omances that could be used for conpliance to determ ne
t he nunber that could be used to cover em ssions at a 1-to-1
rate, and the nunber which, if used, would have to be used
at a 2-to-1 rate. It is inportant to note that the
w thdrawal ratio would be applied only to banked NOx
al | onances that could be used for conpliance purposes, and

therefore only to NOx all owances banked in conpliance and
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overdraft accounts. The withdrawal ratio would be
determ ned each year prior to the control period to which it
woul d pertain, but it would not be applied until the tinme of
conpliance certification at the end of that control period.
Thi s schedul e provi des the sources one full control period
to plan for the application of flow control on their
conpliance and overdraft accounts.

To illustrate flow control, assune the total trading
program budget across all participating States was 300, 000
al | omances, and 35,000 al |l owances were banked follow ng a
control period. Since nore than 10 percent of the total
tradi ng program budget is banked, a withdrawal ratio would
be applied to all accounts hol di ng banked al | owances t hat
can be used for conpliance in the upcom ng control period.
In this case, the ratio applied to accounts with banked
al | onances woul d be 0.86 (determ ned by dividing 10 percent
of the total trading program budget by the total nunber of
banked al | owances, or 30, 000/35,000). Thus, if a source
hol ds 1, 000 banked al | owances at the end of this upcom ng
control period, it will be able to use 860 on a 1-for-1
basis, but will have to use the remaining 140, if necessary,
on a 2-for-1 basis. As a result, if the source used all its
banked NOx al |l owances to cover em ssions in the upcom ng

control period, the 1,000 allowances would equate to 930
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tons of NOx em ssions (860 + 140/ 2).

In this manner, flow control manages the use of banked
al | onances beyond a predeterm ned | evel, here 10 percent of
the region wide tradi ng program budget. This discourages
but does not prohibit the use of banked all owances and,
thus, mtigates the effects of “excessive use” of banked
al l omances in a given control period. Wile |[imting the
annual flow of em ssions on the one hand, flow control also
preserves the benefits of banking, granting flexibility to
sources, stinulating the market and maintaining sone
incentive to over-conply. Since the withdrawal ratio is
known to sources prior to the control period, sources have
certainty about how excessive use of banked all owances w ||
be treated, and both States and EPA can mnimze their
i nvol venent and | et the market function relatively
unfettered.

b. Options. The EPA is proposing, and requests comment on,
four options for whether and how banki ng may be incorporated
into the NOx Budget Trading Program 1) banking is not a
feature; 2) banking begins when the tradi ng program begi ns;
3) units may generate early reduction credits for use after
the start of the program and banking continues after the
program begi ns; and 4) banking begins with the first-phase

of a two-phase tradi ng program and conti nues thereafter.



175

The EPA is not adopting or recommending an option in this
proposal. In the final rule, EPA intends to adopt a
speci fic approach to banking based on the comments received
on the four options and any ot her approaches suggested by
comenters. Al though EPA has not focused on any one
approach at this tinme, the proposed rule reflects, for the
purpose of illustration, option 2 (i.e., banking when the
tradi ng program begi ns and wi t hout any nanagenent of banked
NOx al | owances) .

Each of the four options is discussed below |If
banking is all owed, devel opnent of a banking provision
i nvol ves trade offs on the follow ng design features: the
length of tinme (if any) permtted for reductions yielding
NOx al | owances prior to the start of the tradi ng program as
determ ned in the proposed transport rul emaking; the |evel
at which these reductions can be generated; and the type of
managenent inposed on the use of banked NOx al |l owances. The
| onger the period of tinme allowed for early reductions and
the less stringent the I evel at which NOx all owances can be
generated, the nore concern there will be about exceeding
t he program budget once the program begins. Because of this
concern, arising fromthe potentially nunmerous banked NOx
al | onances available at the start of the program there may

be a need for managenent of the use of banked NOx
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al | owances.

The EPA used the IPM nodel to help investigate the
ram fications of different options. The results of this
anal ysis were presented in the working paper on emn ssions
banki ng presented at EPA's Decenber 1997 nodel rule
wor kshop, entitled “Second Draft Wrking Paper: Em ssions
Banki ng. Decenber 1997 Anal ysis of Banking in a NOx Trading
Progranf. This paper is available as item nunber V-A-28 in
Docket No. A-96-56 of the Air and Radi ati on Docket (see the
“Addresses” Section at the beginning of today’ s notice for
further guidance on obtaining information fromthe docket).
The EPA hopes that these anal yses wll hel p stakehol ders
consider the trade-offs in designing prograns with banking
and provide EPA comments on the best way to structure a
trading program Comenters shoul d consi der how best to
strike a bal ance between the advantages of flexibility,
encouraged early reductions, and potential |ower conpliance
costs versus the potential exceedance of prescribed budgets
due to excessive use of banked all owances in a given control
peri od.

i. Option 1: No Banking. Not allow ng banking in the NOx
Budget Trading Programwould result in the automatic
retirement of any NOx al |l owances not surrendered for

conpliance follow ng each control period. Under this
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option, the only NOx all owances avail able for conpliance in
each control period would be those allocated within the
budget for that control period. As a result, States would be
assured of achieving their budgets established under the NOx
Budget Tradi ng Program each control period. However, the
“no banki ng” option does elimnate incentives for early
reductions, reduces the progranmis flexibility, and may
contribute to a “use or lose” nentality for the use of
al l omances by sources at the end of each control period.
ii. Option 2: Banking After Program Start Only. This
option, which does not provide for early reductions, but
al l ows banking of NOx all owances after the start of the
program was the approach used in the supporting anal ysis
for the proposed transport rulemaking. This optionis
presented wi thout the inposition of a managenent system on
t he use of banked NOx al | owances because the vol une of
banked NOx all owances is not expected to be excessive absent
the opportunity for early reductions.
iii. Option 3: Early Reduction Credits. This option allows
for the generation of early reduction credits for sone tine
period prior to the start of the trading program the NOx
al l owances resulting fromearly reductions are banked for
use once the programstarts, and banking is an option

t hroughout the life of the program
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Sources denonstrating tonnage emn ssions reductions in
excess of a predetermned level in the year or years prior
to the start date for the programearn early reduction
credits; each credit is redeened for a one-tinme award of
one NOx all owance. The NOx all owances awarded for the
generation of early reduction credits may be created as
additional to the tradi ng program budget, or may be drawn
fromthe budget. |If the NOx all owances awarded for early
reductions cone fromthe tradi ng program budget, each State
participating in the NOx Budget Tradi ng Program woul d
establish a set-aside of a snmall percentage of its seasona
tradi ng program budget for purposes of awardi ng the
generation of early reduction credits. For exanple, this
set-aside could be 2-3 percent of the State tradi ng program
budget, pulled fromeach of the first five years of
all ocated NOx al |l owances. The resulting set-aside could be
distributed at the conclusion of the period in which early
reduction credits can be generated, on a pro rata basis.
Any NOx al | owances not awarded fromthis reserve would be
returned to the State tradi ng program budget for
distribution as allocations. The EPA requests comment on
this option of taking early reduction credits fromthe State
tradi ng program budgets and details regarding how this could

be acconplished, if in a different manner than that
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suggest ed here.

I f the NOx all owances awarded for early reductions
originate fromw thin the trading program budget, their
award could pose a threat to achi evenent of the budget once
t he program begins, even though future allocations wll
necessarily be decreased by an anount equivalent to the NOx
al | onances awarded for early reductions. The shift of
avai |l abl e NOx al |l owances to the begi nning of the program
could potentially result in nore em ssions than budgeted
levels in the early years of the program |If the NOx
al | ownances awarded for early reductions are created outside
of the tradi ng program budget, there should be even nore
concern regardi ng potential exceedance of the trading
program budget since all awarded NOx al |l owances are in
excess of budgeted | evels of em ssions and thus, potentially
have a nore pronounced and extended inpact on the
achi evenment of the trading program budget. This concern is
addressed later in this Section.

The award of NOx al |l owances for early reductions under
the NOx Budget Tradi ng Program whether fromw thin or
out side of the budget, would require a case-by-case
determ nation by participating States that the reductions
clainmed were real, surplus, and quantifiable. Part of this

determ nation would be made based on npbnitored data. This
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noni tored data shoul d be based on the same standards that
are being used to support the ongoing tradi ng program
Therefore, any source wishing to receive early reduction
credits would be required to have nonitors in place and
certified for the entire period that the awards are being
made. Early reduction credits could be determ ned and
awarded on either a unit-, source-, conpany-, or State-I|evel
basis. A unit- or source-level determ nation would
necessitate a nore substantial proof of legitimacy due to
concerns of |oad-shifting to other units or sources. Load
shifting is a particular concern in this instance because
relatively few units would be pursuing the early reduction
credits, leaving the magjority of simlar sources at a | ess
stringent control level or no required level. Generally
speaki ng, the opportunity for |l oad shifting from sources
subj ect to sonme em ssion control (e.g., units seeking early
reduction credits) increases with the nunber of simlar
units or sources that are not subject to an equival ent
em ssion control. \Wether the load shifting is to units or
sources with the sane owner or with a different owner as
conpared to the original unit or source, such load shifting
could elimnate the environnmental benefit of reduced
em ssions at the original unit or source. The applicant

woul d have to denonstrate that the requested credits were
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real and surplus, and not the result of |oad or production
shifting. A conpany or State-level determ nation, on the
ot her hand, woul d reduce, but may not elimnate, | oad-
shifting concerns. The activity of all units owned by the
conpany in the State (but not any other units) would be
accounted for in the consideration of eligibility for early
reduction credits. The EPA solicits comment on using a
conpany-| evel determnation in order to reduce concern over
utilization shifting.

| ncorporating early reduction credits into the NOx
Budget Tradi ng Program woul d al so require determ nations of
the control |evel beyond which to award early reduction
credits and the time period during which the credits can be
earned. The control |evel should be set within the range of
the already established title IV and title |I levels and the
| evel in the proposed transport rul emaking; EPA solicits
comment on the level of 0.15 I b/mBtu as proposed in the
transport rulemaking. The time in which the credits could
be earned could be either one, two, or three years prior to
the start of the program EPA solicits conment on a tine
period of two years. |If the NOx all owances awarded for
early reductions conme fromoutside of the trading program
budget, a control |evel above 0.15 I b/mMBtu or a tinme period

| onger than two years may threaten programintegrity by



182

allowi ng the possibility of a | arge bank bei ng established
prior to the start of the programthat could significantly
del ay achi evenent of the budget. |If the NOx all owances are
awarded fromw thin the budget, this control |evel and tine
period are still appropriate to protect programintegrity,
and al so ensure that the NOx al |l owance set-aside to reward
early reductions does not withdraw too many NOx al | owances
fromthe future tradi ng program budget, and pose undue
burden on sources in the program Placing a limt on the
nunber of NOx al | owances whi ch may be awarded for early
reductions, such as two percent of the first budget period,
and reducing the first period budget by a |like anmount, could
help to protect programintegrity and ensure that too many
al l omances are not withdrawn fromthe first budget period.

The exi stence of early reduction credits in the NOx
Budget Tradi ng Program coul d necessitate the consideration
of a managenent scheme to control the use of banked
al l omances. A managenent schene could be required even if
the NOx all owances are withdrawn fromthe budget, since
exceedance of the budget would still be quite possible due
to the shift of avail able NOx all owances to the begi nning of
the program As discussed above, a flow control managenent
scenari o, whereby the use of banked NOx al | owances over a

predet erm ned percentage of the trading program budget woul d
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be constricted by a weighted withdrawal ratio, would be one
way of discouraging the “excessive use” of banked al | owances
t hroughout a control period. Under this approach, a
wi thdrawal ratio of two banked NOx al | owances to one for the
current control period would be inposed on the use of sone
banked NOx al | owances whenever the percentage of banked NOx
al l ownances in the NOx Budget Tradi ng Programregi on exceeds
10 percent of the trading program budget for that control
period. EPA acknow edges ot her percentages and w t hdrawal
ratios are also feasible, but solicits cormment on 10 percent
and 2-for-1 as reasonable levels to ensure programintegrity
whil e providing the opportunity to bank NOx al |l owances. The
proposed flow control managenent scenario is the sane system
used in the OITC s nodel rule to manage the use of banked NOx
al l onances. This systemsinply acts as a safeguard agai nst
excessive w thdrawal s of banked all owances in a given
control period; if large amunts of banked NOx al | owances
are not used, it will not be invoked.

These four factors together -- the origin of the NOx
al l onances awarded for early reductions, the tine period for
reductions, the | evel beyond which credits can be earned,
and t he subsequent nmanagenent schene for banked NOx
al l omances -- together determ ne the inpact of the award of

early reduction credits on achi evenent and nai nt enance of
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t he NOx Budget Tradi ng Program budget.
iv. Option 4: Phased-In Program For this option of a
programutilizing phased-in em ssions reductions, an initial
limt or cap would be set at a | evel representing an
em ssions reduction |ess stringent than the desired budget
that is the ultimate goal of the trading program A NOX
budget source could over-control with respect to this
prelimnary |level at one or nore units and accrue NOX
al | owances, building up a bank to be used to defer em ssions
reduction requirenments when the first phase level is
ratcheted downward to achi eve the final budget under the
trading program Banking would begin with the first phase
of the program and be all owed throughout the life of the
pr ogr am

| npl enenting the NOx Budget Trading Programas a
phased-in programrequires simlar trade-offs to those
required to inplenent early reduction credits, including
consideration of the tine period of the first phase during
whi ch banked al | owances can be accumul ated, the stringency
of the control level and resulting budget mandated in the
first phase, and the managenent schene inposed. The
i npl enentation of a phased-in program however, unlike the
award of early reduction credits, requires all sources to

participate in the first phase. 1In effect, a phased-in
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program creates an earlier conpliance deadline for sources
in all States participating in the NOx Budget Tradi ng
Program Unlike an early reduction credit approach, a
phased-in approach would not require applicants to
denonstrate that NOx all owances were surplus of |oad
shifting or States to conduct case-by-case reviews of
applications because | oad shifting would be nuch I ess of a
concern. This |lowered environnental risk should allow a
| ess stringent performance level to be used in the early
phase, which would increase the opportunity to bank NOx
al l omances. Monitoring and reporting in accordance with
prescri bed net hodol ogi es woul d be required by the new,
earlier conpliance deadline in order to track conpliance and
ensure the integrity of reductions and resulting generation
of excess al |l owances.

To provide time for such nonitoring and reporting to be
put in place for all NOx budget units, the first phase could
be no sooner than two years prior to the start of the
trading programat the level of control and tim ng nmandated
in the proposed transport rul emaking. The EPA solicits
comment on a tinme period of two years. As would be the case
with early reduction credits, the level of control for the
first phase would be set at a level within the range of the

title IV level and the | evel established in the proposed
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transport rul emaking. The EPA solicits comment on a |evel
of 0.25 I b/mBtu, a sonmewhat |ess stringent |evel than that
consi dered w thout a phased-in program However, even this
| evel of control would enhance the ability of units to bank
NOx al | owances and so would increase the need for a
managenent schenme to ensure programintegrity. The EPA al so
solicits cooment on a flow control approach incorporating a
w thdrawal ratio of two to one for sone banked NOx
al |l omances used for conpliance in the current control period
whenever the percentage of banked all owances in the NOx
Budget Tradi ng Programregi on exceeds 10 percent of the
tradi ng program budget for that control period. Once again,
it is inportant to note the interdependence of the tine
period for reductions prior to the programstart, the |evel
beyond whi ch al | owances can be earned, and subsequent
managenent schene for banked NOx al | owances.
8. Allowance Transfers

The EPA is proposing that once a NOx AAR i s appointed
and an account is established in the NATS, NOx al |l owances
can be transferred to or fromthe accounts with the
subm ssion of an allowance transfer formto EPA. Transfers
can occur between any accounts at any time of year with one
exception: transfers of current and past year all owances

into and out of conpliance accounts and overdraft accounts
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are prohibited after the NOx al |l owance transfer deadline
(Novenber 30) of each year until EPA conpl etes the annual
reconciliation process by deducting the necessary
al | owances.

There woul d be one standard NOx al | owance transfer
form This formwould be submtted to the EPAin all cases.
The formwould include: the transferror and transferee NATS
account nunbers; the transferror’s printed nane, phone
nunber, signature, and date of signature; and a |list of
al l ownances to be transferred, by serial nunber.

The EPA is noving towards el ectronic subm ssion of
al l owance transfers. Full capability is expected by 2000.
AARs woul d be informed of devel opnents and/or requirenents
for electronic subm ssions as they ari se.

9. Em ssions Mnitoring and Reporting

a. Requirenents for Point Sources. 40 CFR part 96 subpart H
of today’ s proposed nodel rule sets forth the em ssions
nmonitoring and reporting requirenents for the NOx Budget
Trading Program The EPA is proposing that units subject to
the NOx Budget Tradi ng Program be required to neet the
nmonitoring and reporting provisions that are contained in a
proposed new 40 CFR part 75 subpart Hto the nonitoring and
reporting provisions of the Acid Rain regulations. These

revisions are being proposed in a separate rul emaki ng that
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contains a new subpart H of 40 CFR part 75, which addresses
how NOx mass em ssions (i.e., tons of NOx emtted) should be
nmoni tored and reported and which references rel evant
provisions in the other subparts of 40 CFR part 75

(revisions to be published in the Federal Register in the

near future). Al'l comments on the new subpart H of 40 CFR
part 75 should be submtted in the separate rul emaki ng on 40
CFR part 75 revisions rather than in the instant proceedi ng.
The EPA is proposing that States use the proposed 40
CFR part 75 subpart Hto support the nonitoring and
reporting for this programto ensure that em ssions are
consistently and accurately nonitored and reported fromunit
to unit and fromState to State. This consistency and
accuracy in nonitoring is necessary to ensure that a NOx
al | owance actually represents one ton of em ssions and that
one ton of reported em ssions fromone source i s equival ent
to a ton of reported em ssions from another source. This
establishes the integrity of the NOx all owance (i.e., the
authority to emt one ton of NOx) and instills confidence in
the market nechani sns that are designed to provi de sources
with flexibility in achieving conpliance. The consistency
and accuracy in reporting is necessary to ensure that
conpliance can be determ ned quickly and consistently and

that buyers and sellers of NOx al |l owances can determ ne the
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val ue of what they are trading.

The EPA believes that the NOx nass em ssions nonitoring
provisions in 40 CFR part 75, as it is proposed to be
revi sed, provide a reasonable and cost effective way to
consistently and accurately nonitor NOx mass. One of the
mai n advant ages of using these provisions to support this
programis that many of the NOx budget units, i.e., existing
utility units subject to the Acid Rain program are already
required to neet the nonitoring and reporting requirenments
in the existing 40 CFR part 75. Under the proposed
revisions to 40 CFR part 75, the main new requirenent for
these units would be to cal culate and report hourly,
quarterly, seasonal and annual NOx mass em ssions. In
al nost all cases, these values could be determ ned using
existing 40 CFR part 75 nonitoring systens.

In addition to sources currently subject to the Acid
Rain Program many additional sources in the OIC that are
not subject to the Acid Rain Program but that are covered
by both the OTC s NOx Budget Program and this proposal, wll
be neeting many of the nonitoring and reporting requirenments
in existing 40 CFR part 75 by April 1, 1998 in order to
conply with the OTC s NOx Budget Program Units covered by
the proposed trading rule but not required to use the

provi sions of 40 CFR part 75 to conply with either the Acid



190

Rain Programor the OTC s NOx Budget Programw | al so
benefit fromusing nonitoring and reporting requirenents
that are based in large part on existing 40 CFR part 75
requi renents that are already being used by a | arge nunber
of units. Since existing State nonitoring regul ations vary
greatly, and since nmany States do not currently require the
monitoring and reporting of NOx mass, it is necessary, for
pur poses of supporting the proposed trading program to
create consistent nonitoring and reporting requirenents. |If
40 CFR part 75 nonitoring and reporting are used in the
trading program units not currently using 40 CFR part 75
w Il have the benefit of rmuch of the expertise and software
that has al ready been devel oped to support the Acid Rain
Program and the OTC NOx Budget Program

The notice of the proposed rul emaki ng concerni ng
revisions to 40 CFR part 75 sets forth in detail the
proposed revisions related to nonitoring NOx mass eni ssi ons.
Whil e comments on the proposed revisions to 40 CFR part 75
(i ncludi ng proposed 40 CFR part 75 subpart H) shoul d be
submtted in the separate 40 CFR part 75 rul emaki ng, an
overview of the 40 CFR part 75 revisions is provided here to
assi st coomenters in the instant rul emaki ng. The proposed
40 CFR part 75 revisions require units to determ ne NOXx nmass

em ssions by nonitoring NOx em ssion rate (in | bs/mBtu) and
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heat input (in mBtu) on an hourly basis and by nultiplying
those two values together. Coal units and other units that
burn solid fuel that are covered by the NOx Budget Trading
Program woul d be required to neasure NOx em ssion rate using
a NOx em ssion rate CEM consisting of a NOx concentration
CEM and a diluent CEM (CO, or O, CEM and neasure heat input
using a diluent CEMand a flow CEM Al l gas and oil units
covered by the NOx Budget Tradi ng Program would be all owed
to use this option or alternatively could nmeasure heat input
by using a fuel flowreter and perform ng fuel sanpling and
analysis. This option for determ ning heat input is set
forth in Appendix D of 40 CFR part 75 and referenced in the
new subpart H of 40 CFR part 96. Gas and oil units that
qualified as either peaking units or |ow mass emtting units
under 40 CFR part 75 would al so have additional | ower cost
nmoni tori ng net hodol ogi es available to them Peaking units,
for exanple, could do source testing to create heat i nput
versus NOx em ssion rate curves. Then based on hourly
measurenent of heat input froma fuel flowreter and fue
sanpling and anal ysis, the heat input versus NOXx em ssion
rate curves would be used to estimate the hourly NOx
em ssion rate. This option for determ ning NOx em ssion
rate is set forth in Appendix E of 40 CFR part 75 and

referenced in 40 CFR part 96 subpart H This rate woul d be
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used in conjunction with heat input determ ned using the
provisions in Appendix D of 40 CFR part 75 to determ ne NOx
mass. A unit that qualifies as a low mass emtting unit
could use a default NOx emi ssion rate and the unit’s maxi mum
rated hourly heat input to determ ne NOX nmass em ssSions.
The | ow nass eni ssions unit provisions are in proposed 40
CFR 75.19 and referenced in 40 CFR part 96 subpart H.

The proposed 40 CFR part 75 subpart Hrequires units to
report hourly NOx mass em ssions throughout the year, rather
than just in the seasonal control period. The EPA is
proposing to nake the nonitoring and reporting requirenents
year round, as under the Acid Rain Program because EPA
believes that this wll facilitate integration with other
nmonitoring and reporting requirenents, such as New Source
Performance Standards (NSPS) requirenents, Conpliance
Assurance Monitoring (CAM requirenments and other State
requirenents. In the long run, EPA believes that this
consolidation can help to ease the overall nonitoring and
reporting burden on sources.

The proposed changes to 40 CFR part 75 al so highlight
several additional issues that are particularly pertinent to
monitoring NOx mass em ssions. These include: an
alternative way to neasure NOx mass em ssions using a NOx

concentration CEM and a flow CEM specific requirenents for
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nmoni toring NOx em ssion rate at common stacks and heat i nput
at common stacks and conmon fuel pipes, and the reporting of
NOx mass em ssions on a total hourly basis rather than on an
hourly mass em ssions rate basis. Mre informati on on these
i ssues can be found in the notice of proposed rul emaking for
40 CFR part 75 which will be published in the Federal
Regi ster in the near future. All coments on the proposed
revisions to 40 CFR part 75, including any related to NOx
mass em ssions, should be submitted in the 40 CFR part 75
rul emaki ng proceeding, rather than in the instant
pr oceedi ng.

While units would be required to neet the technical
nmonitoring requirenents set forth in 40 CFR part 75, the
general and administrative requirenents related to
monitoring are set forth in the proposed trading rule.

These include: conpliance dates, prohibitions, requirenents
for certification and recertification of nonitors,
recordkeeping and reporting requirenments and procedures for
requests for alternatives to the nonitoring requirenents.

The EPA is proposing that units that comrence operation
before January 1, 2000 have certified nonitors installed and
operating for this programby May 1, 2001, which is earlier
than the conpliance date (May 1, 2003) for em ssions

reductions in the proposed transport rul emaking and this



194
trading program Since no precertification of em ssions
reductions is needed for sources to nake trades, it is
inportant to make sure that the nonitoring that is used to
certify the emssions is verified before the start of the
trading program \While up-front certification of nonitors
provi des a great deal of assurance that sources woul d be
able to account for their em ssions, up-front reporting
verifies that they can report their em ssions. In addition,
ot her aspects of the trading programthat are di scussed in
other parts of this proposal, including a rolling allocation
schenme based on updated nonitored data and the banki ng of
al | onances before the begi nning of the program would
require nonitoring earlier than May 1, 2003. |If a unit
commences operation on or after January 1, 2000, it would be
required to have certified nonitors installed and operating
by the later of: May 1, 2001; or 180 days after the unit
commences operations or, if the unit is subject to any Acid
Rain em ssion limtation, 90 days after the unit conmences
comercial operation. Deadlines for installation and
certification of nonitors are also established with regard
to new stacks or flues constructed after the general
installation and certification deadlines. Regardless of the
deadline for installation and certification of nonitors, if

any unit is operating on or before May 1red, 2001, but the
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monitors for that unit are not certified by May 1, 2001, the
owner or operator must still account for em ssions begi nning
on May 1, 2001 so that this data will be available to
support the allocation provisions and possi bl e provisions
provi ding the opportunity to bank all owances before the
begi nning of the program Simlarly, if any unit is not
operating on or before May 1, 2001 the owner or operator
nmust account for emi ssions fromthe date and hour the unit
commences operation. The owner or operator has three
options for accounting for emssions until all of the
required nonitors are certified: reference nethod
nmoni toring; maxi mum potential values; or data fromthe
monitors before certification is conpleted if certain
qual ity assurance and data validation procedures are
followed. This would be consistent with the requirenent to
hol d NOx all owances for all em ssions in the ozone season
and woul d assist with NSR integration, which requires
accounting of all em ssions.

The prohibitions Section of the trading rule sets forth
several general prohibitions that would apply to all units
included in the program Units would not be able to use
alternatives to the requirenents in proposed subpart H of 40
CFR part 96 (and proposed revised 40 CFR part 75) unl ess

that alternative was approved according to the procedures
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set forth for approval of alternatives to the nonitoring
requi renents. The procedures for requests for alternatives
to the nonitoring requirements vary dependi ng upon whet her
or not the unit involved is also subject to 40 CFR part 75
for purposes of conpliance with title IV of the Act.

Units subject to 40 CFR part 75 for purposes of
conpliance with an Acid Rain emssion limtation would
al ready neet nost of the requirenents for the NOx Budget
Tradi ng Program by neeting the requirenents for title IV.
Bef ore an owner or operator could deviate fromthe
monitoring requirenents for 40 CFR part 75 for this trading
programor both this programand title 1V, approval would
have to be obtained from EPA. The EPA would take action on
the petition for alternative nonitoring in consultation with
the appropriate State agency. This differs fromthe
requi renents for sources not subject to title IV who would
need approval fromboth the State and EPA. The EPA beli eves
that this is appropriate because EPA currently has authority
to approve petitions for these sources. The additional
requi renments woul d involve reporting new data and, in a few
cases, use of nonitors not being used for purposes of title
V. The NOx budget units subject to title IV would conti nue
to meet the same requirenents as other units subject to

title IV, but would be required to include sonme additional
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data in the quarterly reports that they are already
submtting for title IV purposes. This data would include
hourly, quarterly, annual and ozone season NO; nass
em ssions data. In addition, if a unit subject to title IV
had to install additional nmonitors to conply with this
program those nonitors would have to neet the certification
and recertification requirenments of the NOx Budget Trading
Program The only reason that a unit would have to instal
additional nmonitors for this programwould be if its
currently installed nmonitors did not allowit to calculate
NOx mass. This would only be an issue if a unit shared a
common stack wth other units and chose to neasure NO,
em ssion rate at the unit level, but neasured heat input at
t he common stack | evel. For purposes of the Acid Rain
Program this unit would be allowed to apportion heat input
to the unit level. Wile EPA believes this nethodology is
accurate enough for purposes of using heat input to
determ ne reduced utilization, EPA does not believe that it
i's accurate enough for purposes of determ ning NO, nass;
EPA's rationale is discussed in the preanble to the 40 CFR
part 75 rul emaki ng which will be published in the Federal
Regi ster in the near future.

The NOx budget units not subject to title IV would be

subject to essentially the sane requirenents for
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certification and recertification and nonitoring and
reporting. The owner or operator of a unit would be
responsible for initially certifying nonitors. The owner or
operator woul d be responsible for providing the permtting
authority both a nmonitoring plan and notification of the
time and date of the original certification tests in advance
of those tests. The owner or operator would al so be
responsi ble for recertifying nonitors if any maj or changes
were made to the nonitors and would be required to report
em ssions and ot her supporting data on a quarterly basis.

An owner or operator wishing to deviate fromthe
monitoring requirenents set forth in 40 CFR part 75 woul d
have to petition for approval to do so. Unlike
certifications and recertifications which would only have to
be approved by the permtting authority, these petitions
woul d have to be approved by both EPA and the permtting
authority. There are three main reasons that petitions
woul d have to be approved jointly. The first is that in
order to ensure that em ssions are accounted for
equi valently fromsource to source and State to State, it is
inportant that there be consistency in approving any
alternatives to the all owed nonitoring nethodol ogi es. By
working with the permtting authority in all of the

approvals for alternatives, EPA can help ensure this
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consi stency. The second is that in order for EPA to fulfil
its role as the repository for em ssions data, it is
inportant that all of the data be reported in a consistent
format and that EPA be aware of any deviations fromthat
consistent format. The final reason is that EPA cannot
approve a SIP that allows a State the unlimted ability to
approve alternatives not specifically spelled out in the
SIP. |If a State wants to approve a net hodol ogy that is not
specifically part of the SIP, EPA would have to be invol ved
in this approval.
b. OQutput Information. |In general, the information
avai |l abl e concerning the operation of a unit can be placed
into one of three categories: input, process, and output.
Heat input is a neasure of input; specifically, it is the
chem cal energy of the fuel burned. Variables related to
conbustion, such as tenperature, are process vari abl es.
Measures of output froma unit include em ssions; steam
energy,; and, for a unit serving an electricity generator,
el ectrical power produced. Today’'s proposal presents
options for allocating NOx all owances based on act ual
information on unit operation. The EPA has received
comments that allocations of NOx al |l owances under the
tradi ng program shoul d be made on the basis of electrical

and/ or steam output, rather than heat input, neasurenent.
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A system where NOx all owances are reall ocated on an
ongoi ng basis (as is being proposed today) nay decrease the
incentives for reducing NOx em ssions through the use of
nore efficient fuels or nore efficient equipnent. For
exanpl e, assune a certain unit currently uses 500 mBt u/ hr
to generate 50 M. Under a sinple heat input based
al l ocation scenario, if that unit increased its efficiency
by 20 percent, so that it could produce 50MA whil e using
only 420 mmBtu/ hr, it would | ose 20 percent of its NOx
al l omances in the next NOx all owance reall ocation, even
though it is producing the sane electricity. However, under
an allocation schene based on output, if this unit’s
electricity production did not change, it would receive the
same nunber of NOx all owances. Since a decrease in the
anount of fuel needed is generally acconpani ed by a decrease
in NOx emssions, a unit increasing its efficiency would
ei ther have nore NOx all owances to sell on the market or
woul d need to purchase | ess NOx al |l owances to be in
conpliance. Thus, basing allocations on output gives units
additional efficiency options for conpliance, which shoul d
reduce the overall cost of the program As an additional
benefit, decreases in fuel usage would reduce em ssions of

ot her pollutants such as SO, nercury, and carbon di oxide

(CO) .
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However, EPA is concerned that there may be sonme issues
not yet fully addressed concerning allocation of NOx
al | omances based on output. First are issues concerning the
devel opnent of neasurenent protocols for output.
Measurenent protocols are critical for making a fair and
expeditious allocation of NOx all owances. There are two
general |ocations at which power output of an electricity
generating facility could be nmeasured: gross generation at
the generator, or net generation after plant power
requi renents have been consuned. G 0Ss generation seens
| ess appropriate, since an allocation based on output would
primarily be intended to address efficiency inprovenents and
al l ocation by gross generation fails to account for a
pl ant’ s power requirenments whose efficiency could be
inproved. To the extent the power is sold, net generation
coul d be neasured at the point of sale. Measurenent at the
poi nt of sale has an advantage in that it is tracked by the
source and the dispatch authority for crediting sales. A
wor kabl e programrequires only that all participants neasure
generation at the same general |ocation and wth the sane
met hod.

A second set of issues in allocating using output
concerns how to relate product output to em ssions output.

El ectrical generation and distribution systens at plants can
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be conplex, with nmultiple units emtting through one or nore
stacks and serving nultiple generators. |[|f output is to be
measured at the plant level, then it would be appropriate to
measure total em ssions fromthe plant, even if that neant
measuring em ssions fromsmall units. Alternatively, the
electrical output fromsmall units could be neasured and
subtracted fromplant-level electrical output to avoid the
need to nonitor emssions fromsmall or infrequently used
units.

For units producing steamthat does not feed into a
generator, different issues arise. These sources have steam
production in addition to (or instead of) power generation
as their final output. Allocating em ssions to both types
(steam produci ng and power generating) of sources would
requi re the devel opnent of a nmethod for converting the steam
energy to an electrical power equivalent. The nethod would
i kely require assunptions about the efficiency of the
conversion. The use of any general efficiency assunption,

W t hout considering the configuration and operation of each
i ndi vidual plant, could I ead to penalizing plants that
operate nore efficiently than the general case (by not

al I ocati ng enough all owances) and giving windfalls to plants
that operate less efficiently than the general case (by

al l ocating nore all owances than warranted).
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The EPA solicits comments on how the issues di scussed
above could be addressed in order to allow States to base
the initial NOx all owance allocations for this trading
program on an output neasure or convert an allocation system
initially based on input to one based on output. As further
explained in the allocation Section of the preanble, EPA may
use this information in the devel opment of a final rule that
woul d provide States the opportunity of using output based
al | ocati ons.
10. Opt-Ins

The NOx Budget Tradi ng Program i ncl udes provisions
allowng for units that otherwi se would not be subject to
the trading programand that are located in a State that is
participating in the trading programto voluntarily elect to
participate (i.e., opt in). The opt-in provisions can
further reduce the cost of conplying with the NOx budget by
all owi ng those units, which nmay not otherw se be required to
reduce NOx em ssions for a State to neet its budget, to opt
in to the trading program and nmake increnental, |ower-cost
reductions. The NOx allowances freed up by the opt-in
source’s control action can be sold to other NOx budget
units for their conpliance with the NOx em ssion limtation.
In general, units that opt in are treated |ike other NOx

budget units and are subject to the same requirenents to
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monitor, to hold allowances to account for em ssions, and to
have a NOx budget permt. Units that have opted in may al so
elect to wwthdrawal fromthe programif certain requirenents
are net.
a. Applicability for Opt-In Units. Today’'s proposal allows
sources (i.e., units) to opt-in that are simlar to, but
smal l er in capacity than, the sources covered under the
proposed applicability provisions of the NOx Budget Trading
Program A State would account for the opt-in unit in the
State’s SIP by adding the opt-in unit’s NOx em ssions to the
tradi ng program budget in the SIP and subtracting the opt-in
unit’s NOx em ssions fromthe part of the SIP not covered
under the NOx Budget Trading Progrant®. The applicability
Section of this preanble discusses and requests conmment on
the participation of other source types and sizes under the
trading program It also discusses whether other additional
source categories should be included in the tradi ng program

The sources in these categories could be included as part of

Today’ s proposal also solicits conment on allow ng sources
not neeting the above description to opt in, at their
discretion, if they are subject to part D nonattainnment NSR
preconstruction permtting requirenents as mj or new sources
or major nodifications to existing sources and they can neet
the other eligibility criteria of this trading program The
tradi ng program budget in the SIP woul d not be increased for
the new em ssions at these opt-in sources because they would
be entering the trading programin order to offset their new
em ssions (see Section F, bel ow).
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the core program applicability, they could be included as an
additional list of source categories that a State coul d
choose to include as core sources, or they could be |isted
as sources that could choose to individually opt in.
b. Allowance Allocations for Opt-In Units. Today’'s
proposal allocates NOx all owances to an opt-in unit on a
year - by-year basis. An opt-in unit is required to nonitor
and report the NOx em ssion rate and the heat input
according to the provisions under 40 CFR part 96 subpart H
of the proposed rule for one control period prior to the
unit entering the trading program The NOx em ssion rate
and heat input neasured at the unit during this initial
period of time would becone the unit’s baseline em ssion
rate and baseline heat input, respectively. The EPA
requests conment on whether em ssions rate or heat input
data fromperiods prior to this initial period should al so
be used to set these baselines. The allocation for an opt-
inunit is calculated by nultiplying the |esser of the
unit’s baseline emssion rate (in | b/mBtu) or the nost
stringent State or Federal em ssions |imtation applicable
to the NOx budget opt-in source during the control period by
the | esser of the unit’s baseline heat input or the unit’s
actual heat input (in nmmBtu) neasured during the control

period prior to the allocation calculation. The State would
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notify EPA by Decenber 1 to allocate NOx al |l owances to an
opt-in unit for the next year’s control period. Wile the
proposal recomends opt-in allowance all ocations based on
heat input, EPA solicits coment on whether the allocations
shoul d be based on output. The options for using output and
the factors considered are anal ogous to those di scussed
above concerning general allocations to NOx budget units.

The EPA proposes to allocate NOx all owances to opt-in
units on a year-by-year basis to ensure that shifts in
utilization fromthese units to other units not covered
under the cap do not result in any significant increases in
overall NOx em ssions. Such increases in em ssions nmay
occur if units outside the cap increase their utilization
(and em ssions) while NOx all owances renmai n under the cap
froman opt-in unit that reduces its utilization. The year-
by-year allocation reginme limts this potential problem
while still maintaining continuing economc benefits for a
unit to opt in because each of the future year allocations
are cal cul ated based on the unit’'s baseline em ssions rate
multiplied by the | esser of the baseline heat input or the
previous year’s utilization. By reducing a unit’s actual
em ssion rate below the baseline em ssion rate, an opt-in
unit would continue to earn NOx allowances to sell in the

market in future years as long as they continued to operate
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at the sanme level. The EPA solicits coment on the
appropri ateness of the year-by-year allocations to account
for the potential shifts in utilization for the different
types of possible opt-in units including units that serve
electricity generators as well as other types of industrial
units.
c. Units Sharing Stacks or Fuel Pipe Headers w th NOx
Budget Units. Today’'s proposal does not include special or
sinplified opt-in provisions for non- NOx budget units that
share a common stack or comon fuel pipe header with a NOx
budget unit. Al'l owi ng these units to participate in the
tradi ng programmay streamnmine the nonitoring and reporting
requi renents for the NOx budget units. For exanple, if a
non- NOx budget unit sharing a common stack with a NOx budget
unit is opted in to the trading program it may no | onger be
necessary to apportion conmon stack em ssions between two
units. The NOx AAR may sinply elect the percentage of NOx
al l omances to be deducted for each unit, provided that the
total nunber deducted covers the common stack em ssions.
The EPA solicits comment on the desirability and nethod of
opting in such units.
d. Wthdrawal and Term nation of Opt-In Units. The
proposed tradi ng rul e addresses how an opt-in unit may

w thdraw fromthe trading program An opt-in unit may
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w thdraw fromthe NOx Budget Program at any tine, but a
request to withdraw may be effective only on a date
specified by the NOx AAR that is before or after a control
period. The EPA believes that the adm nistrative burden for
a permtting authority in processing a withdrawal effective
during a control period, particularly in ascertaining the
di sposition of NOx all owances and in determ ning conpliance
for a partial control period, is sufficient to warrant the
prohi bition of an effective date of w thdrawal during a
control period. Further, an opt-in source could seek to
wi t hdraw during a control period because the opt-in source
projects that it wll not hold enough NOx all owances to
account for its NOx em ssions for that control period.
Under such a scenario, allowing the unit to “opt out” of the
program during a control period could easily result in
hi gher NOx em ssions, since an opt-in unit could emt enough
NOx to use up its NOx all owance allocation for the control
period prior to the end of that control period, wthdraw
fromthe program and continue to emt NOx after w thdrawal
during the control period. Such em ssions would not be
accounted for with the requisite surrender of NOx all owances
requi red under the NOx Budget Program and coul d occur
outside of a State’'s overall budget for NOx.

| f a NOx budget opt-in unit becones a NOx budget unit
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under 40 CFR 96.4, the opt-in permt is termnated. This
change in status for an opt-in unit could occur as a result
of a nodification, reconstruction, or repowering that may
take place at the unit. An opt-in unit that beconmes a NOx
budget unit under 40 CFR 96.4 is required to notify the
permtting authority within 30 days of the change in status
of the opt-in unit. The permtting authority revises the
opt-in permt to reflect the NOx budget permt content
requi renents of 40 CFR 96. 23 effective as of the date of the
change in status. The NOx al | owances are deducted or
al l ocated as necessary to ensure that the appropriate nunber
of allowances are allocated to the unit consistent with 40
CFR part 96 subpart E of the proposed trading rule for each
partial or full control period after the effective date of
the change in status. 1In addition to the potential of an
opt-in unit changing its status and becom ng a NOx budget
unit under 40 CFR 96.4, it is also possible that an opt-in
unit may becone subject to the najor new source review (NSR)
requi renents under section 173 of the Act by meking a
physi cal change or a change in the nethod of operation. In
this case, triggering nonattai nment NSR may al so term nate
an opt-in permt as discussed above. In Section C.1.c.v
above, EPA seeks comment on treating all sources that are

subject to major nonattai nnent NSR and that are of the sane
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type of source included in the proposed core applicability
as NOx budget wunits.
11. Program Audits

The EPA woul d publish a report annually, conmencing
after the first year of conpliance, that would contain, for
each NOx budget unit, the control period NOx em ssions and
t he nunber of NOx al |l owances deducted for all reasons. This
woul d be done in order for States to track em ssions and NOx
al l omance transaction activity in neighboring and upw nd
States. The proposed transport rul emaki ng has requirenents
for reporting of additional data to determ ne conpliance for
affected States. The EPA would al so publish a report
begi nning in 2007 and every five years thereafter to assess
the level of activity and/or em ssions shifting from sources
included in the NOx Budget Programto sources not included.
An assessnent of opt in sources (e.g., how many, from what
sector, source size, duration of participation in program
woul d al so be included in this periodic report.
12. Adm nistration of Program

The adm nistration of this program woul d be sonmewhat
different fromthe admnnistration of a typical State
program This is both because of the trading aspects of the
program and because of the regional nature of the trading

program |In order for the market forces underlying the
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trading programto work, the sources that participate in the
tradi ng program nmust have confidence in the narket. This
confidence stens froma nunber of factors including: a
belief that all of the sources included in the program are
follow ng the same set of rules, and a belief that trades
can be nmade easily, quickly and with a great deal of
confidence that they will not be altered or denied. Several
things can help to foster these beliefs and thus a
confidence in the market. The first is to start with a
consi stent set of rules. This can be done by devel oping a
nmodel rule and having all States and sources that
participate in the trading program abi de by the ground rules
set forth in the nodel rule. The second is to inplenent
those rules in a consistent and efficient manner. Because
of the nulti-state nature of the program it would be
difficult for any individual State to do that by itself.
Therefore, EPA is proposing that this program be inpl enented
jointly by EPA and the States that choose to participate in
the program As part of this joint inplenentation, States
woul d have specific roles, EPA would have specific roles,
and there would be roles that States and EPA woul d perform
jointly.

States woul d be responsi ble for devel opi ng and

promul gating rules consistent wwth the nodel rule and for
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submtting those rules as part of the SIP. States would
al so be responsible for identifying sources subject to the
rule, issuing new or revised permts as appropriate, and
determ ning NOx all owance allocations. In addition, they
woul d be responsible for receiving, review ng and approvi ng
nost nonitoring plans and nonitoring certification
applications, observing nonitor certification and ongoi ng
qual ity assurance testing and perform ng audits. The final
primary area of State responsibility would be enforcenent of
the trading program |If violations occur, the State woul d
take the lead in pursuing enforcenent action. However, once
the rules are approved as part of the SIP, they would becone
federally enforceable, and EPA could al so take enforcenent
action.

The EPA woul d have two primary roles in admnistration
of the program The first role would be EPA s traditional
role in the approval and oversight of the SIP. The second
woul d be a nore unique role for EPA in which EPA would
adm ni ster significant portions of the program

In EPA's traditional role in the SIP process, EPA would
be responsible for taking action to approve or disapprove
the SIP revision once it was submtted to EPA. Once the SIP
revi sion was approved, EPA would play an oversight role in

ensuring that the SIP was conpletely inplenmented. This
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oversight role mght include audits of the State program or
taki ng enforcement action, if EPA believed that sources were
violating the SIP.

In EPA"s nore unique role as adm nistrator of portions
of the program EPA would run both the em ssions tracking
system (ETS) and the NATS. ETS is the systemthat units
woul d use to report their em ssions data and that EPA woul d
then use to verify total em ssions for the control season.
The EPA woul d use the sanme systemthat it is currently using
to track em ssions data fromthe Acid Rain Program and that
it will soon be using to track em ssions data fromthe OIC
NOx Budget Program There are a nunber of advantages to the
sources, States, and EPA to using this existing system
Since many units are already reporting to the systemfor
pur poses of the Acid Rain Program and nore units will soon
be reporting to the system for purposes of the OTC NOx
Budget Program wusing this existing systemw || represent
l[ittle change for many units and EPA. This will help to
reduce admnistrative costs for both units and EPA and wi ||
help to mnimze startup problens associated with a new
program It also neans that each State will not need to
devel op, maintain and operate such a system

In addition to receiving the em ssions data, quality

assuring it, and providing reports to both States and units
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about the em ssions data, EPA would have several other
responsibilities as the admnistrator of ETS. The EPA would
be invol ved in approval of any petitions for alternatives to
the all owabl e nonitoring nmethods. The EPA woul d al so be
involved in providing units and States assistance in using
ETS. This assistance may include: answering individual
guestions fromunits and States, providing guidance
docunents and training for units and States, and providing
software to assist in the submttal of em ssions data.

As the adm nistrator of NATS, EPA woul d be responsible
for receiving applications for NOx AARs, tracking al
official transfers of NOx all owances, and using the end of
control season em ssions data and NOx al |l owance data to
determ ne conpliance for the control season. |In order for
EPA to play this role, each State would have to provi de EPA
with its NOx all owance allocations consistent with a
prescribed schedule and format. The NOx AARs for individual
sources woul d have to provide EPA wth information about al
official NOx all owance transfers in a prescribed fornmat.

The NOx AAR s woul d al so have to provide EPA with an end of
control season conpliance certification. At the end of the
control season, EPA would use all of this data to determ ne
how many NOx al | owances shoul d be deducted from each unit’s

conpliance account or each source’s overdraft account. In
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the event that there were not enough NOx al |l owances to cover
a unit’s emssions for a control period, EPA would notify
the State and woul d automatically deduct NOx al |l owances for
the next year’s control period according to the em ssions
of fset provisions set forth in the proposed trading rule.

The main joint role that EPA and States would have is
for the approval of alternatives to the allowable nonitoring
met hods. This role is nore fully discussed in Section V.C. 9
of the preanble on nonitoring.
D. SIP Approvability

The EPA' s proposed ozone transport rul emaking set forth
the general elenents that a SIP needed to include (see 62 FR
60364-71). These criteria are nore fully explained in
Section IV. A of this supplenental proposal. One of the
conponents of an approvable SIP is that it include fully
adopted State rules for the regional transport strategy with
conpliance dates. One possible control strategy that a
State m ght choose would be to inplenent this NOx Budget
Trading Rule (40 CFR 96). |If a State chooses to inplenment
the NOx Budget Trading Rule, the proposed ozone transport
rul emeki ng explains that the trading rule will incorporate
all necessary SIP criteria into the programdesign. In
general, today’ s proposed trading rule neets the necessary

SIP criteri a. However, Section |IV.A describes two criteria
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that a SIP nust neet for EPA to approve the NOx Budget
Trading Rule portion of the SIP (see Section IV.A 3 for
further discussion).
E. OIC Integration

Twel ve of the thirteen OIC jurisdictions have commtted
to the inplenmentation of a cap-and-trade programin order to
achi eve regi on-w de NOx em ssions reductions starting in
1999 to help reduce ozone transport and make progress toward
attainnment. N ne of those twelve jurisdictions are also
included in the proposed ozone transport rul emaking. The
goal s and inplenentation strategy of the OTC program are
simlar to those of the proposed transport rule and today’s
proposed NOx Budget Trading Program However, there is a
potential for conflict between the OTC Program and today’s
proposal. The EPA was involved in the devel opnent of the
OfC Programand is aware of the issues that the OIC States
faced in devel oping that program Taking into account the
wor k that has been done, EPA has tried to develop a proposal
that will mnimze conflicts between the two progranms. Sone
differences still exist concerning applicability,
al l ocations, banking and the use of banked al | owances,
em ssions nonitoring, and permtting. The purpose of this
Section is to identify how EPA believes that these specific

i ssues can be resolved, so that the goals of the OIC program
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can be achieved in concert with today' s proposal. The EPA
bel i eves that these differences can be resolved as the OIC
St at es undertake rul emaki ngs to inplenent Phase 11
(begi nning in 2003) of the OTC program
1. Applicability
a. State Applicability. On a regional |evel, the NOx
Budget Trading Programis applicable to any of the 23
jurisdictions identified in the proposed transport
rul emeki ng electing to participate. Three of the OIC States
(Mai ne, New Hanpshire, and Vernont), however, are not anong
the 23 jurisdictions cited in the proposed transport
rul emeki ng. The OTC States have requested EPA to consider
how these States may participate in the trading program
The EPA sees, and requests comment on, two options for
addressing these States. One option is to exclude Mine,
New Hanpshire, and Vernont fromparticipation in the NOx
Budget Trading Program the other is to offer the States the
opportunity to join the trading programby conplying with
the overall requirenents of the proposed transport
rul emaki ng. The EPA proposes the two alternative options
and requests comment on them

Denyi ng Mai ne, New Hanpshire, and Vernont the
opportunity to participate in the NOx Budget Tradi ng Program

can be justified by their exclusion fromthe proposed



218
transport rul emaking. Based on analysis of the entire 37
State OTAG region, EPA proposed to determne that only 23
jurisdictions are significant contributors to a
nonat t ai nment or mai nt enance problemin another State.
Since these three States were not anong the 23 jurisdictions
covered by the proposed transport rul emaki ng, arguably they
shoul d not be permtted to participate in the trading
program desi gned to hel p achi eve mandated reductions in the
targeted States. Excluding Maine, New Hanpshire, and
Vernmont fromthe trading programwould restrict the ability
for sources in these States to trade NOx al |l owances with
sources in other OTC States that are included in the
proposed transport rul emaki ng and participating in today’s
proposed trading program A second option would be to all ow
Mai ne, New Hanpshire, and Vernont to participate in the NOx
Budget Tradi ng Program by voluntarily enrolling in the
proposed ozone transport rul emaki ng and i npl enmenting the
requi renents therein. This second option would assist with
the integration of the OIC programw th the NOx Budget
Tradi ng Program by maintaining the ability for sources
| ocated in Maine, New Hanpshire, and Vernont to trade NOx
al l omnances wth sources |located in the other participating
OrcC St at es.

b. Source Applicability. The source applicability criteria
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for today’ s proposed NOx Budget Trading Programidentifies a
m ni mum core group of sources. These core sources are
fossil fuel-fired units (i.e., stationary boilers,
conmbustion turbines, and conbined cycle systens) serving
el ectrical generators greater than 25 negawatts and ot her
units not serving generators and having a heat input greater
than 250 nmBtu per hour. Beyond the core sources, this
proposal contains criteria for States to include additional
sources in the trading program as well as the process for
all ow ng individual units to opt in.

The OTC program applies to a simlar universe: fossi
fuel-fired boilers and indirect heat exchangers of 250 mmBtu
or greater, electricity generating units of 15 negawatts or
greater, and “opt-in” sources. The main difference in
applicability criteria between the OIC program and today’s
proposed NOx Budget trading programis that the OIC incl udes
units between 15 and 25 negawatts. However, today’s
proposal allows States to include smaller sources of the
sanme type as those included in the core group such as
el ectrical generating units between 15 and 25 negawatts,

w t hout affecting EPA's stream ined approval of the SIP as
described in Section V.D of this preanble. This allows the
OTC program applicability provisions to be reasonably

conpatible wwth those in the NOx Budget Tradi ng Program
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2. Allocations

Today’ s proposal establishes NOx all owances as the
currency for the NOx Budget Program and recomrends a
met hodol ogy for participating States to all ocate NOx
al | onances anong NOx budget sources. States are provided
the flexibility to deviate fromthe recommendati on, as |ong
as the timng requirenents for conpletion of allocations and
subm ssion of the information to EPA for inclusion into the
NATS are net, the control periods for which all owances are
all ocated are the sanme, and total NOx all owances all ocated
do not exceed the nunmber of tons that the State apportions
to NOx budget sources in the SIP

The OTC provides States full discretion to devel op and
adopt their own allocation nethodol ogies. The resulting
al l ocation processes are in sone cases inconpatible with
EPA' s software capabilities, beyond the scope of EPA s
resources to admnister, and inconsistent with the efficient
and orderly functioning of a NOx all owance narket. This
experience showed the need for greater consistency anpbng
States for the allocation process. As a result, the OIC
States would need to revise their allocation nethodol ogi es
for Phase Il of the OIC to be consistent with the timng
requi renents of the NOx Budget Trading Program Since the

OfC is still discussing the inplenentation of Phase |11, EPA
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believes that the schedule for this proposal provides an
opportunity to devel op allocation plans that neet the timng
requi renents in today’'s proposed trading program Each OTC
State would still be able to determ ne the specific
allocation to each source provided the total nunber of
al l omances all ocated did not exceed the tradi ng program
budget .
3. Em ssions Banking

The OTC program provi des for the banking of early
reductions in 1997 and 1998 and of excess Phase |1 NOx
al l owances in 1999 through 2002. Furthernore, the OIC
programincludes the use of a flow control nechanismto
manage the use of banked all owances as descri bed under
Section V.C.7 of this preanble and an audit to assess the
program s performance. Today' s proposal solicits conments
on four banking options that are discussed under the banking
Section of this preanble. The EPA requests comments on how
t he OTC banking provisions nmay be integrated with the
banki ng options under the proposed NOx Budget Trading
Pr ogr am
4. Em ssions Mnitoring and Reporting

The nonitoring and reporting requirenents in the
proposed NOx Budget Tradi ng Program are based on the

requi renents in proposed revisions to 40 CFR part 75, the
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nmoni toring and reporting regul ations under the Acid Rain
Program The nonitoring and reporting requirenents in the
OIC s NOx Budget Program are based on the current version of
40 CFR part 75 and on additional guidance that was devel oped
in a collaborative process anong States, sources, and EPA
Thi s additional guidance sets forth requirenments for
reporting NOx mass em ssions which are not currently set
forth in 40 CFR part 75 and provi des sone additional
flexibilities for sources not subject to the Acid Rain
Program For sources that are subject to both the Acid Rain
Program and the OTC NOx Budget Program use of the revised
40 CFR part 75 would require few changes to address the NOx
mass nonitoring and reporting requirenents in this proposal.
However, for sone sources that are only subject to the OIC
NOx Budget Program the use of the revised 40 CFR part 75 in
t he proposal may require sone changes.

The nost significant change under the proposed NOx
Budget Tradi ng Program would be that all units that burn
coal or other solid fuels would be required to use a fl ow
monitor and a diluent nonitor to measure heat input. Under
the OTC NOx Budget Program these units currently have two
options for nonitoring heat input: the first optionis to
use a flow nonitor and a diluent nonitor, and the second is

to petition the State to use an alternative heat input
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nmet hodol ogy. There are two nmain reasons that EPA is
proposing to limt the options for nonitoring heat input for
these types of units. First, EPA believes that in order to
ensure fairness and to ensure that the em ssions reductions
required by this programare realized, it is inportant to
have accurate and consistent nonitoring across all of the
sources. To date, no source under the OTC NOx Budget
Program has conpl eted any testing to denonstrate that the
alternatives are as consistent and accurate as the flow
nmoni t ori ng met hodol ogy. Second, EPA does not believe that
there are significant cost savings associated with allow ng
the alternatives. In order to denonstrate that the
alternative is as consistent and accurate as the flow
nmoni tori ng net hodol ogy, the source is required to do initial
certification testing and ongoing quality assurance testing
very simlar to the testing required for the use of flow
nmoni toring nmet hodol ogy. The capital costs associated with
setting up platforns and | adders so that this testing can be
performed is one of the nost significant capital costs
associated wth the flow nonitor nethodol ogy, but this cost
woul d al so have to be incurred in order to performtesting
on the alternative nethodology. Simlarly, sone of the nost
significant costs associated with the ongoi ng use of the

fl ow noni tor methodol ogy are ongoing quality assurance and
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data reporting. Performng simlar quality assurance and
data reporting is also a requirenent for any alternative
met hodol ogy. For these reasons, EPA believes the costs
would be simlar. 1In addition, if the alternatives are
al l oned, there would be an additional adm nistrative burden
pl aced on both States and sources in preparing and revi ew ng
applications for alternative methodol ogi es.

In addition to the specific requirenent to use flow
monitors for coal-fired facilities, the proposed revisions
to 40 CFR part 75 change sonme of the ongoing quality
assurance tests for flow nonitors. The nunber of |evels at
which flow relative accuracy test audits (RATAs) have to be
performed is reduced, but an additional quarterly quality
assurance of the flow nonitors has been added. The EPA
beli eves that the conbi ned effect of these changes reduces
the overall cost of flow nonitoring, while at the sane tinme
inproving the quality of the data.

Anot her significant change between the OIC NOx Budget
Program and t he proposed NOx Budget Tradi ng Program woul d be
in the options allowed for |low nmass emtting units, or
peaking units, that burn oil and/or gas. The OIC NOx Budget
Program of fers a nunber of different options for these
units, in addition to the CEM options that are all owed for

all sources in the program \Wile these different options
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provide nore flexibility, they also create nore confusion
and conplexity for smaller sources. The EPA believes that
by proposing fewer options, and sinplifying these all owabl e
options as nuch as possible, both cost and confusion for
smal | er sources can be mnimzed. The two non-CEM options
that the proposed revisions to 40 CFR part 75 will allow for
smal | er sources are the use of a default em ssion rate based
on unit type and fuel burned, and the use of source testing
to determine unit specific NOx em ssion rate versus | oad
curves. The use of default em ssion rates is proposed to be
limted to units that have actual em ssions and projected
em ssions using such default em ssion rates of |ess than 25
tons per year. The use of the unit specific NOx em ssion
rate versus load curves is proposed to be limted to units
that qualify as peaking units (a unit that has an average
capacity of no nore than 10.0 percent for three years, with
a maxi mum capacity of no nore than 20.0 percent in any one
of those years.)

Most of the other changes in the proposed revisions to
40 CFR part 75 that would affect OTC NOx Budget Trading
Program sources are designed to reduce nonitoring costs and
provide additional flexibilities. These include: a
reduction in fuel sanpling for units that use fuel sanpling

and analysis to determ ne heat input; nore flexibility for
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the scheduling of quality assurance testing to accommodate
unexpected unit outages; and an option to reduce the anmount
of m ssing data that nust be reported during periods of
monitor recertification. Mre information on all of the
proposed revisions to 40 CFR part 75 can be found in the
proposal for that rule (notice entitled “Acid Rain Program

Conti nuous Em ssion Mnitoring Revisions” that will be

published in the Federal Register in the near future);
comments on them should be submtted in that separate
r ul emaki ng.
5. Permtting

The OTC program does not explicitly require permts
that are issued or nodified for use under the OIC programto
be federally enforceable. The proposed NOx Budget Trading
Rul e requires federally enforceable permts. The EPA' s
rationale for requiring federally enforceable permts is
further explained in Section V.C.3 of this preanble. This
woul d potentially require the OIC States to anend the
permtting provisions in the OIC program
F. New Source Revi ew

Under section 173 of the CAA, new and nodified mjor
sources |located in nonattai nment areas nust offset their new
em ssions. The EPA believes that this requirenent can be

met through a source’s participation in the NOx Budget



227
Tradi ng Program defined in today’s proposed rule. Sinply
put, in a systemwhere the | evel of em ssions cannot exceed
an absol ute mass em ssions cap, new sources of em ssions
subject to the system nust acquire sufficient NOx al |l owances
el sewhere in the systemto offset any new em ssions. Those
sources fromwhom NOx al | owances are acquired nmust al so hold
sufficient NOx all owances to cover their em ssions.
Therefore, since the trading program budget woul d not be
i ncreased for sources seeking offsets, NOx all owances which
are acquired necessarily cone fromactual em ssions
decreases that take place fromother sources that are
covered by the cap.

A key issue is how sources whose em ssions increases
are subject to the major NSR of fset requirenents may becone
participants in the trading program Al new units neeting
t he proposed applicability criteria, and all em ssions
i ncreases at existing units neeting these criteria, would be
subject to the NOx Budget Trading Rule and, therefore, would
be participants in the trading program However, sources in
need of NSR of fsets but which do not neet the proposed
applicability criteria may wish to participate in the
trading programso as to satisfy their NSR of fset
requi renent. The EPA notes that today’ s proposed rul e nakes

no specific provision for the inclusion of these types of
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sources. Since EPA believes there may be significant
benefits to integrating any new source review requirenents
with the NOx Budget Trading Program inclusion in the
tradi ng program of new sources that do not neet the proposed
applicability criteria my well be helpful to both those
sources and States that are concerned about finding offsets
for new sources. The EPA solicits coments on allow ng the
opt in of new and nodi fied sources, not otherw se subject to
the program in order to satisfy the section 173 offset
provi sions through participation in the trading program
Comment ers shoul d consider how these sources woul d be
integrated into the trading programin a sinple and
strai ghtforward manner which woul d not conprom se any of the
program s goals or requirenents. For exanple, EPA expects
that any source opting into the trading program woul d have
to meet the permtting, nonitoring, and accountability
requi renents applicable to core sources. At this tine, EPA
al so solicits recommendations on: 1) how the section
173(c) (1) requirements pertaining to the geographic |ocation
of offsets can be net under the NOx Budget Tradi ng Program
and 2) how to reconcile the seasonal nature of the proposed
rule with the NSR requirenents that the total annual tonnage
of new em ssions increases nust be offset.

G End Use Energy Efficiency and Renewabl e Energy
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1. Background

This Section discusses the potential for a provision
within a State’s NOx Budget Trading Rule to recognize and
encourage the contribution that energy efficiency and
renewabl es can nmake in neeting the NOx budget. The Decenber
wor kshop with State, industry and non-governnent al
organi zation representatives included a discussion of a
possible role for energy efficiency and renewables. As
stated in the Decenber workshop, energy efficiency and
renewabl es can be inportant conponents of an effective NOx
reduction strategy. G eater deploynment of energy efficiency
and renewabl es technol ogi es can not only be a cost-effective
means of preventing em ssions of NOx. It can also be a
cost-effective way of preventing em ssions of greenhouse
gases, such as carbon dioxide (CO), and toxic substances,
such as nercury.

There is a large potential for greater energy
efficiency inprovenents that reduce energy demand. In
addi tion, renewabl e resources that reduce demand at the
consuner |evel are avail able, including technol ogies that
generate electricity, such as rooftop photovoltaics, and
technol ogi es that reduce electricity demand such as sol ar
hot water heaters. Geater penetration of energy efficiency

and distributed renewabl e resources in the nmarketplace can
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save conpani es and i ndividuals noney and pronote econom c
grow h, thus reducing the econom c cost of conpliance with
environnental requirenents. These savings can be passed on
to consuners through |ower electricity rates.

The EPA has exam ned the potential for energy
efficiency and renewables in the SIP call region. The nost
recent information on this potential comes fromthe
Departnent of Energy’s (DOE s) “5-lab study,” which
guantifies the potential for energy efficiency and
renewabl es to reduce carbon emssions in the U S via two
scenarios. The first is the study’s “Efficiency” case which
consists of the potential for cost-effective energy
efficiency and renewabl es technol ogies to penetrate the
mar ket given an invigorated pronotion effort for greater
mar ket transformation. The second scenario is the “High
Efficiency” case, which denonstrates the potential for
em ssions reductions fromenergy efficiency and renewabl es
measures that are optimstic, but feasible to undert ake.
Both the DCE study and the findings and results fromsimlar
anal yses that have been conducted in the |ast several years
in different States or groups of States within the proposed
ozone transport rul emaking regi on show substantial potenti al
for NOx reductions and ancillary benefits from greater

adoption of energy efficiency and renewabl e technol ogi es.
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According to an anal ysis based on the DOE 5-1ab study,
approximately 1,700 TBtu of energy can be saved by 2007,
resulting in over 100,000 tons of avoi ded seasonal NOx
emssions in the SIP call region if the area achieves the
i ncreased rate of energy efficiency inprovenent outlined in
the “Efficiency” case. These potentials increase to over
3,000 TBtu of energy saved and over 200,000 tons of avoi ded
seasonal NOx em ssions (or 13 percent of the total tons of
reducti ons needed) under the 5-lab “H gh Efficiency” case.
The associ ated carbon em ssions reductions are nearly 30
mllion nmetric tons of carbon equivalent (MMICE) by 2007 for
the “Efficiency” case, and over 50 MMICE for the “High
Ef ficiency” case.

In a recent study of energy efficiency opportunities in
the md-Atlantic States region (including New York, New
Jersey and Pennsyl vania), the American Council for an
Energy-Efficient Econony (ACEEE) concluded that over 2,800
TBtu of energy could be saved in this area by 2010 under
their aggressive efficiency scenario. This translates into
over 200,000 tons of seasonal NOx reduced by 2007, and
nearly 160 mllion netric tons (MMI) of carbon em ssions
avoi ded. Enhanced depl oynent of energy efficiency
technol ogi es and distributed renewabl e resources, therefore,

may be an inportant policy tool for States to consider in
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achieving nultiple environnental objectives.

There are substantial econom c benefits and conpliance
cost inplications for using energy efficiency as a NOx
reduction strategy in the proposed ozone transport
rul emaki ng region. The econom c benefits of achieving the
5-lab study’s “Efficiency” case |evel of inprovenent include
the potential for creating a net increase of over 80, 000
jobs. For the “Hi gh Efficiency” case, over 160,000 new jobs
woul d be created. The md-Atlantic study shows a net
i ncrease of approximately 16,000 new jobs created in the
region, with a corresponding increase in gross State product
(GSP) of over $60 billion by achieving the efficiency
potential outlined in the study. Taking advantage of all of
the energy efficiency and renewabl es potential in the SIP
call region prior to applying other NOx control nethods,
such as selective catalytic reduction (SCR) or selective
non-catal ytic reduction (SNCR), can | ower the overal
conpliance costs of neeting the NOx budget as well as reduce
overall societal costs. The EPA s initial analyses show
t hat conpliance costs can be reduced in 2005 by nearly $150
mllion through accel erated adoption of energy efficiency
and renewabl es consistent with the 5-lab study in the
proposed ozone transport rul emaki ng region.

2. Energy Efficiency and Renewabl es Set-Aside Options
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The EPA recogni zes and has perfornmed anal yses that
denonstrate the benefits of aggressive adoption of energy
efficiency and renewabl es technol ogies as a NOx reduction
strategy in the proposed NOx Budget Trading Programfor the
proposed ozone transport rul emaking region. However, EPA is
not proposing a specific approach for an energy efficiency
and renewabl es set-aside for NOx Budget Trading Programin
this action.

During the Decenber workshop and in the discussion
paper that was distributed afterward, EPA stated that an
energy efficiency and renewabl es set-asi de approach put
forward by the Agency should neet three inportant goals: (1)
reduce the total econom c cost of neeting the proposed NOx
budget, (2) pronote energy efficiency and renewabl es as
ef fective NOx and pol |l utant-reduci ng strategi es through the
accel erated adoption of such practices and technol ogi es,
and (3) reduce future CO- related liabilities by
recogni zing the positive inpacts of energy efficiency and
renewabl es on carbon em ssions. |In addition, EPA stressed
that two key principles should guide the design of its
approach for a set-aside program (1) a set-aside program
shoul d encourage actions that increase efficiency that would
not otherw se occur without the program and (2) the set-

asi de program should maintain the integrity of the NOx cap.
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The EPA noted in its Decenber workshop di scussion paper that
the difficulties in designing an approach consistent with
our objectives of reducing cost and neeting the goals and
princi pl es above are not trivial. At this tinme, EPA does
not have adequate information to propose an approach that
w Il acconplish the goals and neet the Agency’ s purposes,
whi l e adhering to the principles and addressi ng the design
i ssues outlined at the Decenber workshop.

The EPA is not including a proposal in this notice to
i nclude an energy efficiency and renewabl es set-aside in the
NOx Budget Tradi ng Program The EPA continues to consider
whet her and how to devel op an approach to include energy
efficiency and renewables in the NOx Budget Tradi ng Program
As part of this action, EPA today requests that interested
parties submt information addressing the design issues and
gquestions that require further investigation which are
outlined bel ow Should EPA conclude in the future that
there is adequate information to design an approach for
i ncluding an energy efficiency and renewabl es set-aside to
meet its purposes, EPA will either issue a proposal or
gui dance as appropri ate.

Wi | e EPA continues to exam ne the possibility of
desi gni ng an approach for a set-aside, EPA encourages States

to consider including energy efficiency and renewables in
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their State NOx Budget Trading prograns.
> | ssue (1) Rewarding efficiency inprovenents above

“busi ness as usual”

I n devel opi ng an approach for energy efficiency and
renewabl es in the NOx Budget Tradi ng Program EPA believes
it is inportant that the system encourage actions that
i ncrease the penetration of energy efficiency and renewabl es
i nprovenents beyond the normal rate at which they are
currently and continuously incorporated into all sectors of
the U S. econony. Sone remarks received in response to the
di scussi on paper were of the opinion that it is unnecessary
to be concerned wth business-as-usual projects (or “anyway”
tons or “anyway” projects), specifically because the
respondents believe that the restructuring of the electric
utility industry wll result in the decline of demand side
managenent (DSM prograns and reduce the rate of business-
as-usual energy efficiency and renewabl es adoption to bel ow
a nmeani ngful level. However, because energy efficiency
projects often yield very attractive internal rates of
return, many above 35 percent, and because there are many
public information prograns and private busi nesses ai mng at
getting nore energy efficient and renewabl es products and
choices into the market, there is likely to be a continuing

| evel of energy efficiency inprovenent in the U S. econony.
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Al l ocating NOx all owances to existing, nmandated and expected
energy efficiency and renewabl es neasures neans that fewer
al l omances w Il be avail able to encourage increnental
projects. The issue is in determning howto differentiate
bet ween the various types of neasures and, particularly in
future years, determ ning what types of neasures were likely
to have happened wi thout the set-aside program In regard
to the anobunt of “business-as-usual” energy inprovenent due
to energy efficiency and renewabl es, EPA requests the
foll ow ng information:
Question 1. How do States determ ne the anount of
“busi ness-as-usual” energy efficiency and renewabl es
occurring across all sectors of the econony?
Question 2. Wat information do States and other entities
have about the anpbunts and types of energy efficiency and
renewabl es that have been occurring over the last 3-5 years?

The EPA suggested three options for determ ning
projects eligible for set-aside NOx allowances in its
Decenber wor kshop di scussion paper. One option is to limt
the reward of "business-as-usual” projects may be to require
that projects attain a sizable efficiency inprovenent, over
and above a set mnimum This will require the devel opnent
of a set of average energy inprovenent netrics for the

residential, commercial and industrial sectors. As an
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exanpl e, projects for efficiency in the comrercial building
sector would be conpared to a target set bel ow the average
energy use per square foot that achieves a particul ar and
hi gher | evel of efficiency than that of "business as usual”
in that sector. Only projects that neet or exceed the
target would be eligible to be awarded al | owances, and the
size of the award woul d be based on the increnent of
i nprovenent between the "business as usual" average and the
achi evenment or exceedance of the target.

Two ot her options involve varying the Iength of the
efficiency reward for different types of energy efficiency
i nprovenent neasures, or restricting the nunber of NOx
al | onances available to certain types of inprovenents.
Under the second approach, certain types of energy
efficiency inprovenents that have already been inpl enented
or are likely to be inplenented w thout an additional
incentive (e.g., regulatorily mandated inprovenents unl ess
i npl emented early, or energy efficiency inprovenents of
products that bring themup to the industry average) would
be allocated a shorter stream of allowances, while new and
i nnovative energy efficiency inprovenents (increnental
proj ects above “business-as-usual”) would be allocated a
| onger stream of NOx al |l owances. Under the third approach,

t he nunber of NOx al |l owances allocated to energy efficiency
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i nprovenents likely to occur anyway is restricted to sone
portion (e.g., 50 percent) of the full nunber of NOx
al l onances they qualify for given the actual or expected
| oad reduction.

O the three options, the first seens to offer the best
possibility for limting rewards for energy efficiency
i nprovenents that would have occurred anyway. Options two
and three would allocate a potentially smaller portion of
NOx al | owances to projects that have al ready been
i npl enented, are mandated, or are deened to belong to a
classification of inprovenents judged to be those likely to
occur anyway. Either of these latter two approaches is
difficult because it requires that a State be able to
differentiate between those neasures that woul d have been
i npl emrented anyway versus other types of energy efficiency
i nprovenents. Option one would require that projects attain
a sizable efficiency inprovenent, over and above a set
mnimum This would require the devel opnent of a set of
energy inprovenent netrics for the residential, comerci al
and industrial sectors to use to distinguish baseline from
accel erated or enl arged adoption of energy efficiency and
renewabl es. One possibility for energy efficiency projects
under this option would be to devel op a set of energy use or

intensity benchmarks that these projects would be required
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to meet or exceed in order to be eligible.

The EPA could use information fromits own energy
ef ficiency progranms, such as Energy Star Buil dings and
Energy Star Honmes, as a starting point for devel oping
benchmarks in the residential and commercial buil dings
sectors. For exanple, in its Energy Star Homes program
home buil ders agree to construct new honmes that will be 30
percent nore energy efficient than the Mddel Energy Code
(MEC). The EPA could establish the “30 percent better than
MEC' as the benchmark that nust be attained for applicants
Wi shing to receive set-aside NOx all owances based on new
home devel opnents that are nore energy efficient. The
applicant would have to first denonstrate that the hones
built meet this benchmark, and then could be awarded NOx
al | onances based on the inprovenent that reaching the
benchmark represents in that sector. In considering the
devel opment of benchmarks to Iimt the rewardi ng of
“busi ness-as-usual” projects, EPA requests the foll ow ng
i nformation:
Question 3. Do States and potential applicants for energy
efficiency and renewabl es NOx al | owances have sufficient
i nformati on about energy inprovenent netrics (e.g., energy
use per square foot, MEC) or can they gather sufficient

i nformati on about upgrade projects in order to be able to
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conpare the results of these projects with a benchmark
devel oped for that category (residential, conmmrercial or
i ndustrial) of upgrade?
Question 4. |If so, specifically what types of energy
i nprovenent neasurenents and infornmation about upgrade
projects are recorded or gathered by States and/or potenti al
applicants for energy efficiency and renewabl es upgrades or
proj ects?
Question 5. In addition to Energy Star Buil di ngs and Energy
Star Homes what other options are there for devel oping
benchmarks in the residential and comrercial buil di ngs
sectors?
Question 6. What kinds of benchmarks coul d be devel oped for
i ndustrial sector energy efficiency and renewabl es
i nprovenents, and how coul d they be devel oped? Since
i ndustries have both process and non-process energy use, how
coul d benchmarks be devel oped for process (e.g., notors,
conpressed air, fans) and non-process (facility lighting
and HVAC) efficiency neasures in the industrial sector?
Question 7. In order to be able to use benchmarks for
i ndustrial sector energy efficiency it is necessary to
separate the facility's non-process energy use fromits
process-rel ated energy use. \What nethods m ght be used for

di stingui shing between an industrial facility’ s non-process
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energy use fromits process energy use?

| ssue (2) Appropriate size of the set-aside all owance pool

The EPA indicated in the Decenber workshop di scussion
paper that the energy efficiency and renewabl es al | owance
pool within the budget for the NOx Budget Tradi ng Program
shoul d be set at an anount | arge enough to naxim ze the
opportunities to pronote energy efficiency and renewabl es
projects, but not so large as to overstate the efficiency
potential so that there are excess NOx al |l owances that go
unal | ocated. As pool size is related to the rewarding
“busi ness-as-usual” issue, EPA listed two alternatives in
t he Decenber workshop discussion paper: (1) limt the size
of the pool and allocate NOx all owances based on criteria
that would mnimze their allocation to “business-as-
usual "projects, or (2) establish a |larger pool so that there
is roomfor both “business-as-usual” projects as well as
i ncremental energy efficiency projects being undertaken.
Using three different nethods and the projections for energy
efficiency potential fromthe 5-1ab study, EPA showed that a
set-aside pool in the range of 5 - 20 percent of the total
electricity NOx budget for a State or across the region
coul d be considered (Note: these figures do not include a
portion of the nonutility boiler NOx budget).

The EPA received remarks indicating that a set-aside
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pool should be not |ess than 20 percent to allow for the
full potential of both energy efficiency and renewabl es
projects. Another recomrendation nade to EPA is that no
specific pool size should be set wthin the budget for the
NOx Budget Trading Program Rather, a State could opt to
take all proposals for efficiency and renewabl es “of f-the-
top” of the allocation pool, and allocate the remainder to
NOx Budget units. Q her respondents to the Decenber
di scussi on paper remarked that an “off-the-top” schene woul d
allowtoo little certainty for NOx Budget units in planning
for how to neet the NOx cap. Wth regard to pool size, EPA
requests the follow ng information:
Question 8. What is a reasonable estimate for a pool size
within the budget for the NOx Budget Trading Programto
award increnmental energy efficiency projects that would not
be undertaken wi thout the availability of set-aside NOx
al | onances?
Question 9. For States that may be interested in an “off-
the-top” allocation nethod as opposed to a fixed percentage
set-aside for energy efficiency and renewabl es projects,
what al |l ocati on nmechani sns coul d be desi gned to provide
greater certainty to NOx budget units about the nunber of
non- set - asi de NOx al | owances for planni ng purposes for the

upconi ng ozone season?
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Once a pool size is determ ned, the main issue of
concern is howto translate |oad reductions into all owances.
The Decenber workshop di scussi on paper outlines three basic
met hods under consideration by EPA. The first nethod would
be to develop a flat, region-w de, average NOx rate that
represents the average NOx em ssions reductions expected for
a kWh reduced. For this nethod, the rate could be based on
one of three NOx rates: (1) the average NOx rate cal cul ated
by dividing the total NOx em ssions in an area on an annual
or seasonal basis by the total fossil fuel generation in
that area for the sane tine period, expressed in | bs per kW
State or region specific data; (2) an average NOx rate
cal cul ated by nmultiplying the proposed ozone transport
rul emaking NOx rate of 0.15 | bs per mmBtu by a system w de
average heat rate in Btu per kW, or (3) an average
“marginal” NOx rate in | bs per kWh representing the
generation mx nost likely to be backed out on the “margin.”
This marginal NOx rate is calculated by dividing the
difference in NOx em ssions in an uncapped scenari o between
a reference or baseline anobunt of electricity demand and a
reduced anmount of demand (e.g., fromenergy efficiency) by
t he anobunt of generation (kW) avoided due to the reduction
in energy demand.

The second net hod would be to develop a regional or a
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State specific NOx rate (average or marginal) in | bs/kWh
utilizing the | PM nodel which would nore accurately take
into account the generation mx in each State and the power
pools in which they participate. Developing a regional or a
State specific rate would therefore take into account the
anmount of NOx reduction actually attributed to energy
efficiency in an uncapped NOx environnment. This nethod
would i kely result in different NOx factors for each State.
The third nmethod woul d be to devel op neasure-specific
mar gi nal NOx rates which would nore accurately represent the
| oad shape associated with particular energy efficiency
measures (i.e., commercial lighting or industrial notors),
or alternatively, NOx factors for “typical” residential,
commercial and industrial |loads. This nmethod woul d
therefore nore accurately represent the margi nal generation
units that would likely be dispatched |ess.

The third nmethod, if used to devel op neasure-specific
factors, could potentially result in dozens of different NOx
rates and would likely be too adm nistratively burdensone.
The first and second nethods may result in either
overstating or understating em ssions reductions for a
particular State. One respondent expressed a preference for
State-specific NOx factors to be used in translating energy

savings into NOx reductions and the correspondi ng NOx
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al l onances. Although State-by-State factors may nore
accurately reflect the fuel mx of a particular State, the
use of different rates and whether States consistently use
either an average or a marginal NOx rate may inpact the
val ue of allowances. |[|f inconsistent nmethods are used from
one State to the next, then one State' s efficiency
al | omances may be construed to be of greater value than
another State’s. 1In order to evaluate the three nethods or
an alternative to these nmethods, EPA requests the follow ng
i nformation:
Question 10. What access do States or end users have to
i nformati on necessary to obtain or calculate the average NOx
rate or the marginal NOx rate for their State or power pool
that nmay be used for translating energy efficiency savings
into tons of NOx reductions?
Question 11. If a marginal NOx rate is not available or
cal cul abl e and an average NOx rate is used, how would a
State or end user take into account the type of different
fossil fuel mx that the efficiency savings is comng fron?
s this necessary to do?
> | ssue (3) Eligibility of and allocation to applicants

and projects

Al t hough the scope of the set-aside conprises

appropriate end use energy efficiency and distributed
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renewabl es i nprovenents, it is not intended to limt the
types of entities that nay apply for all owances based on
conpl eted end use efficiency and renewabl es upgrades. But
keeping in mnd EPA s overall objective of rewarding real
reductions, States may want to consider what types of end
users could inplenment efficiency and renewabl es actions that
best fit the criteria of providing real reductions, and
focus their efforts on providing incentive for those types
of entities. The EPA generally believes that entities that
woul d be provided this incentive should be entities that
woul d not ot herwi se be hol ding all owances for the purposes
of being able to emt NOx. Entities holding such NOx
al l onances for these purposes have a direct incentive to
take actions that wll [ower their need for NOx all owances
or free up NOx all owances for trading, and so do not need an
additional incentive. Wth regard to the industrial sector,
t he previous discussion and questions about whet her
benchmarks can be determ ned for inprovenents in the
i ndustrial sector, and whether or not industrial building
energy use can be separated fromindustrial process use nmay
be relevant to this discussion. Concerning which end users
it may be nore or | ess appropriate to award with NOx
al | omances for reductions achieved through greater energy

efficiency and use of renewabl e resources, EPA requests the
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foll ow ng information:
Question 12. In determ ning which entities should be
eligible to apply for set-aside NOx all owances, is it
appropriate to limt eligibility to those entities that
woul d not ot herwi se be hol ding NOx al | owances for the
pur poses of being able to emt NOx? |If not, why not?

In addition, for reasons of admnistrative ease, it my
be best for entities to be required to neet a m ni mum | evel
of efficiency inprovenent or NOx reduction. The purpose of
this requirement would be to prevent the subm ssion of |arge
nunbers of applications for small amounts of reductions,
whi ch may cause an excessive adm ni strative burden
particularly in terns of time required for processing and
verification. For exanple, applications for NOx all owances
of less than one ton of NOx may be inpractical because an
al l owance is defined as one ton of NOx em ssions. It may be
advi sabl e to set a higher threshold of NOx reductions, such
as five or ten tons or nore, as a mninmumfor application.
This would nean that an applicant for set-aside NOx
al | onances woul d have to bring in energy efficiency and
renewabl es projects that total no |l ess than five or ten tons
of NOx reductions in order to be considered for an award.
Concerning m ni mum thresholds for an award, EPA requests the

foll ow ng information:
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Question 13. How many applications could a State reasonably
review on an annual basis for the set-aside w thout causing
an inordinate adm nistrative burden? Wat would be the
increnmental adm nistrative cost associated with the
application process for the set-aside?

There is also a concern about whether or not the
| ocation of the applying entity or where the energy
efficiency or renewabl es inprovenent is inplenented nmatters.
The | ocation of the applying entity theoretically should not
matter, as long as the energy efficiency and renewabl es
i nprovenents result in NOx reductions in the proposed ozone
transport rul emaki ng region.

However, there may be concern about awardi ng al |l owances
for end use efficiency for projects in a State within the
ozone transport rul emaki ng regi on where the |oad reduction
or the majority of the load reduction is realized at an
electricity generating unit that is |ocated outside the NOx
Budget Trading Programregion. If it is likely that the end
use efficiency will result in |oad reductions occurring
outside of the proposed ozone transport rul emaking region,

t hen the anmpbunt of NOx al |l owances to be awarded shoul d
per haps be adjusted to exclude the reductions occurring
outside the region. This is in keeping with the principle

of maintaining the integrity of the NOx budget. However, in
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order to do this, States nust be able to reasonably estimte
what anount of generation is produced within the region
versus that which is being inported fromoutside the area.
In this regard, EPA requests the follow ng information
Question 14. WII| States be able to reasonably estimate the
anount of generation produced within their States and bei ng
inported fromw thin the proposed ozone transport rul emaking
regi on versus that which is being inported fromoutside the
regi on? How?
Question 15. |Is it necessary to nmake adjustnents that woul d
be to account for reductions fromenergy efficiency or
renewabl es occurring outside the proposed ozone transport
rul emaking region, and if so, what nmechanisns are there for
doi ng so?

There is also the matter of whether all owances for
energy efficiency inprovenents should be awarded for actions
that occur during the years prior to the start date for the
NOx Budget Trading Program Since the first year for the
trading programis 2003, it may be possible to award NOx
al l ownances for energy efficiency and renewabl es neasures
that are initiated and cone on |line between the finalization
of the proposed NOx Budget Tradi ng Rul e and the 2003 control
period. This would effectively give end users credit for

early actions taken to becone nore energy efficient or to
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bring on new renewabl e resources prior to the need for
addi tional /other controls to neet the NOx budget. 1In
considering giving credit for early actions in the form of
NOx al | owances fromthe set-aside pool, EPA requests the
foll ow ng information:
Question 16. Wat amount or |evel of increnental energy
efficiency inprovenents or renewabl e resources, greater than
“busi ness-as-usual ,” could/may conme on line if credit for
early action is given in the formof NOx allowances froma
set-aside that would be available for tradi ng once the
tradi ng program begi ns?
Question 17. If no increnental projects could conme on line
under an early credit schene, what are the barriers
preventing then?

Anot her topic of inportance in this area is the timng
of applications for projects to be considered for NOx
al l omances and how entities should apply. This concerns
whet her or not an end user may be awarded energy efficiency
or renewabl es NOx al |l owances prior to the inplenentation of
the inmprovenent, or if an award can only be made after the
inprovenent is in place and has denonstrated results. Wile
it would be unwise to award al |l ocati ons based on esti nmated
savings al one, greater incentive is provided to potenti al

projects if the applicant has sone degree of reasonable
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certainty of receiving allowances for a project that is
bei ng consi dered, provided that the expected energy savings
and NOx reductions are achieved. One option is to design a
two-step application process, where an applicant nmakes a
subm ssion sufficiently prior to the first ozone season for
whi ch that efficiency/renewable project will be operational.
The State would review the project proposal and pre-qualify
that the project is eligible for allowances. Then prior to
an ozone season, the applicant nust nmake a denonstration
(e.g., of six nonths or nore) and verify whether the
appropriate efficiency standard(s) or benchmark(s) has been
met. If the denonstration and verification requirenents are
met, the State would then issue the appropriate anount of an
al l omance award. This option may provide nore certainty to
the project sponsor or applicant prior to undertaking the
project and may give the State a better estimte of what
| evel of activity will occur for efficiency set-aside
al | omances prior to the ozone season. However, this option
will require two rounds of review for each project or
application and so nay be nore adm nistratively burdensone.

Anot her option would be to use a single-step
application process, where applications would be nade
several nonths ahead of an ozone season for projects that

are in place and can denonstrate and verify reductions at
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time of application. |If the project neets eligibility
criteria and expected reductions have occurred in |ine
with efficiency standard or benchmark, the State woul d
certify that applicant be awarded all owances for the
appropriate ozone season(s). This second option nay be |ess
burdensone, but it may be nore difficult to determ ne under
this method which projects could be interpreted as
“busi ness-as-usual ” types of projects, since they wll
al ready have been put in place wthout any guarantee of
receiving NOx allowances. 1In regard to determ ning the
process for a project to apply for allowances, EPA requests
the foll ow ng information:
Question 18. \Wich option for review ng and processi ng of
applications for energy efficiency and renewabl es NOx
al l omances is preferable and why? Wat is the estinmated
adm ni strative burden associated with each option?
Question 19. Are there other options for review ng and
processi ng applications that offer a reasonabl e degree of
incentive and certainty to applicants while mnim zing the
adm ni strative burden to States? Wiat is the estimted
adm ni strative burden?

The final matter in this issue area is how to handl e
over or under subscription of an energy efficiency and

renewabl es set-aside pool. Two options outlined in EPA' s
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Decenber wor kshop di scussi on paper for dealing with | eftover
NOx al |l owances in a given year or period include: (1)
banki ng the all owances to be used for potential shortfalls
in future years, or (2) retiring them The two options
outlined in the Decenber workshop di scussi on paper for
dealing with shortfalls in NOx all owances in a given year or
period include: (1) deferring allocation of allowances for
| ater applicants in the cycle until the follow ng year, or
(2) setting aside a larger portion of allowances fromthe
NOx budget to award end use energy efficiency and renewabl es
if shortfalls becone a chronic problem One response to
this issue in the Decenber workshop di scussion paper
recommends not setting a specific |evel of allowances in the
set-aside, but rather allocating all NOx all owances
necessary to cover the eligible applications for efficiency
and renewabl es neasures in a given period first, then
al l ocating the balance of allowances to NOx budget units.
However, the EPA is concerned that this nmethod provides too
little certainty to NOx budget units in ternms of being able
to plan for the nunber of allowances they will need for a
gi ven ozone season and to consider allowance trading.
Anot her suggestion received recommends di scounting the
al l ownances in the pool sufficiently to be able to cover any

over subscription in a given period. This nethod would



254

likely result in differences in the amount of all owances
allocated to equivalent projects that are submtted for
consideration in different periods. Wth respect to under
or over subscription of the all owance pool, EPA requests the
foll ow ng information:
Question 20. Wich of the options |isted above for over
subscription and for under subscription of the set-aside
pool is nore admnistratively feasible for a State, and why?
Question 21. \What other options or suggestions could be
considered for handling the over subscription or under
subscription of the set-aside pool?
> | ssue (4) Persistence of efficiency award

Because energy efficiency and renewabl es neasures
result in permanent inprovenents in energy use and NOX
reductions, it may be appropriate to award energy efficiency
and renewabl es NOx al |l owances to these projects for nore
than one year. This provides a stream of allowances and
provi des greater incentive for increnental projects to be
undertaken. There are tradeoffs, however, between the
| ength of the stream of allowances awarded to a project and
the ability to maintain sufficient availability of
al |l omances over tinme to provide incentive for new projects
that m ght not otherw se be financially viable. A shorter

stream of energy efficiency NOx all owances provi des greater
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avai lability of such NOx all owances over tine to reward new
projects, but provides less of an incentive (due to | ower
val ue) to undertake such projects. A longer stream provides
nore financial incentive, but limts the availability of
al | owances for future projects.

One respondent to the EPA Decenber workshop di scussion
paper suggested that a five-year stream of all owances shoul d
be sufficient to provide incentive for new projects that
m ght not otherw se be financially viable. And since the
proposed NOx Budget Trading Rule sets a five-year period as
the duration of the initial allowance allocation to NOx
budget units, EPA believes that it is appropriate to set the
duration of energy efficiency awards to five years. Wth
regard to an appropriate duration of award for energy
efficiency and renewabl es projects, EPA requests the
foll ow ng information:

Question 22. How large an incentive would a nulti-year or a
five-year stream of allowances provide for new energy
efficiency or renewabl es projects that m ght not occur

ot herw se?

Question 23. Wat kinds of increnmental projects m ght be

i npl enented as the result of a nulti-year or five-year
stream of NOx al | owances?

> | ssue (5) Verification requirenents and procedures
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In order to ensure that energy savings are neasured in
a reliable and consistent manner that provides valid
i nformati on about the NOx reductions achieved, and that can
be used in translating these savings into their associated
NOx reductions for purposes of awardi ng NOx al | owances, a
set - asi de program shoul d have effective verification
requi renents and procedures.

Some respondents to the Decenber workshop di scussion
paper affirmed the need for strong neasurenent and
verification protocols, but also stressed that it is
i nportant that the nmethods chosen should not be too conpl ex.
In addition, it was suggested that the nethods and the
degree of verification fit the type of neasure and the
entity. However, it is inportant that the nethods used for
measurenents are reasonably consistent anong all entities
participating in any set-aside prograns in the proposed
ozone transport rul emaking region. Further, sone
respondents stated that the nmethods used for awarding set-
asi de al l omances shoul d be as accurate as the nethods used
for nonitoring NOx budget units for their use of allowances.

There are three major existing energy efficiency
measurenent protocols that may be used to verify reductions
for purposes of a set-aside program (1) the Conservation

Verification Protocol (CVP) of the Acid Rain Program (2)
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the International Performance Measurenent and Verification
Prot ocol (I PWP) devel oped by DOE with energy service
conpany (ESCO) input, and (3) New Jersey’s Measurenent
Protocol for Commercial, Industrial and Residenti al
Facilities (MPClRF).

The CVP prescribes neasurenent nethods and confi dence
levels for utilities to use in claimng sul fur dioxide (SO)
al | onances for savings produced by DSM neasures. Although
the CVP is conprehensive, this protocol may not be
appropriate to EPA's purposes in a NOx set-aside program
because the CVP was devel oped for utilities, and the set-
asi de focuses on demand side inprovenents. DOE devel oped
the IPWP with ESCOs so they could use themw th their
custoners to devel op performance contracts for efficiency
measures. The | PMWP however, has no regul atory conponent,
and sonme of the verification nmethods it prescribes do not
requi re the actual neasurenent of energy savings. The
MPCI RF prescribes precise nonitoring and verification
nmet hodol ogi es by project type and al so provi des procedures
for devel opi ng new nonitoring and verification nethods. In
order to determ ne what kinds of reliable protocols exist or
may need to be devel oped, EPA requests the foll ow ng
i nformation:

Question 24. Wiat is the degree of reliability and validity
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of the verification nethods used in these protocols? Wat
is the adm nistrative burden associated with the use of one
or nore of these protocol s?
Question 25. Are there particular parts or sections of one
or nore of these protocols that work particularly well and
shoul d be included in or used as a nodel in devel oping a new
measur enent and verification protocol? Wy?
Question 26. \What other protocols besides the CVP, the
| PWP and the MPCIRF exist that States or other entities
have used to nonitor and verify energy efficiency projects?
Question 27. Wiat is the degree of reliability and validity
of the verification nmethods used in these alternative
protocols, and what is the associated adm nistrative burden?

Were the degree of reliability and validity in the
measurenent of energy efficiency and renewabl es i nprovenents
islow it is possible for a tradeoff to be nmade between the
| evel of verification required (i.e., the certainty of | oad
reduction) and the possibility that a given neasure wll not
result in the expected |oad reduction. A discount factor or
rate that is coomensurate with the | evel of uncertainty of
the reductions can be applied to |lower the total anobunt of
| oad reduction that woul d be awarded al | owances. The | ess
stringent the verification requirenents, the higher the

di scount rates shoul d be set.
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One option in devel oping alternative verification/ NOx
al l owance di scounting strategies is to determ ne the
uncertainty bounds associated with a specific verification
approach, and then set the discount rate such that there is,
for exanple, a 90 or 95 percent probability that all of the
al | onances that woul d be awarded represent true | oad
reductions. For a nore conservative approach, the rate
could be set at a 99 percent probability level. One
variation on this option is to establish several
verification/discount strategies rather than just one.
These strategies could range froma |ow verification/high
di scount rate to a high verification/low or no discount
rate. Wth regard to verification/allowance discounting
strategies, EPA requests the follow ng information:
Question 28. Wat are other options to the
verification/allowance di scounting strategies outlined
above?
Question 29. Wat kinds of record keeping are currently
done by States or others to nonitor the progress and track
the results of energy efficiency and renewabl es projects
bei ng done?
Question 30. Wich option seens nost manageabl e for States?
Why ?

VI . Interaction with Title IV NOx Rul e
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On April 13, 1995, EPA pronul gated NOx eni ssion rate
limtations (in I b/mBtu) for certain types of coal-fired
utility boilers for the Acid Rain Programunder title IV of
the Act (60 FR 18751, April 13, 1995). The EPA set limts
of 0.45 and 0.50 | b/mBtu, respectively, for tangentially
fired boilers and dry bottom wall fired boilers (“Goup 1
boilers”). On Decenber 19, 1996, EPA pronul gated additi onal
NOx emi ssion rate l[imtations for Phase Il of the program
i.e., revised limts for Goup 1 boilers and newlimts for
cell burner, cyclone, wet bottom and vertically fired
boilers (“Goup 2 boilers”) (61 FR 67112, Decenber 19,
1996). 1In setting the Decenber 19, 1996 NOx |imts, EPA
al so promul gated a final rule provision (which was to be
included in 40 CFR part 76 of the acid rain regul ations)
t hat addressed the rel ationship between NOx requirenments
under titles I and IV of the CAA As part of recent
[itigation in which the Decenber 19, 1996 regul ati ons were

uphel d by the Court (Appal achian Power v. U S. EPA, No. 96-

1497, slip op. (D.C. Cr., February 13, 1998)), EPA
requested a remand, which was granted by the Court, of 40
CFR 76.16 in order to provide additional opportunity for
public conment on the provision. The EPA is therefore
including in today’'s action a proposed 40 CFR 76.16 that is

| argely the sane as the remanded rul e provision. Cbviously,
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in proposing a new 40 CFR 76. 16, EPA is not requesting
coment on any aspect of the Decenber 19, 1996 final rule,

i ncludi ng any i ssues addressed by the Court in Appal achi an

Power .

The EPA believes that NOx reduction initiatives under
title |l and title IV should be coordinated, consistent with
statutory requirenents, in a way that pronotes the goal of
achi eving necessary NOx reductions in a cost-effective
manner. In particular, today's proposed 40 CFR 76. 16, which
is proposed to be added to 40 CFR part 76 of the Acid Rain
regul ations under title IV, pronotes this goal through
provi sions that address the interaction of: (i) efforts
under title I, e.g., the proposed transport rul emaking, to
reduce NOx em ssions through cap-and-trade prograns; and
(1i) the establishnent of the title IV Phase Il NOx limts,
i.e., the revised limts of 0.40 and 0.46 | b/ mBtu
respectively for tangentially fired and dry bottom wall -
fired utility boilers and the newlimts of 0.68, O0.86,
0.84, and 0.80 | b/mBtu respectively for cell burner,
cyclone, wet bottom and vertically fired utility boilers.

Many utility boilers subject to the title IV Phase |
NOx imts are likely to face significant, additional NOx
reduction requirenents as a result of the proposed SIP call.

| f, as EPA recomends, the proposed SIP call requirenents
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are inplenented in the formof a cap-and-trade program and
the programresults in utility NOx em ssion reductions
exceedi ng those that would be required by utility boilers
conplying with title I'V Phase Il NOx|limts, EPA believes
that the cap-and-trade system should be relied on, in lieu
of the title IV Phase Il NOx Iimts, to the fullest extent
perm ssi bl e under the CAA. Under such an approach, the
reducti ons achi evable under title IV wIIl still be realized
but in a manner that allows utilities to take advant age of
the cost savings that result fromflexibility, within a cap,
to trade all owances anong utilities, as well as anobng
boilers owned by a single utility. Under the Acid Rain
Programin title IV (as under other emssion limt
prograns), each individual utility boiler nust generally
meet the applicable NOx Iimt; only boilers with the sanme
owner or operator may average their em ssions and conply
with a weighted average NOx |imt under a NOx averaging
plan.?® Relief fromthe title IV Phase Il NOx limts is
appropriately limted to utility boilers in the State or

States covered by the cap-and-trade regine.

2ln addition, if it is denonstrated that a boiler with
installed NOx control technol ogy designed to neet the
applicable standard NOx limt cannot neet that limt, the
boil er may be assigned a | ess stringent, alternative

em ssion limtation under title IV.
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Under today’s proposed 8§ 76.16, the Adm nistrator
retains the authority to relieve boilers subject to a cap-
and-trade programunder title | fromthe Phase Il NOX limts
under section 407(b)(2) if the Adm nistrator finds that
alternative conpliance through the cap-and-trade program
wi |l achieve the same or nore overall NOx reductions from
those boilers than will the section 407(b)(2) em ssion
[imtations. Section 76.16 sets forth the criteria that the
cap-and-trade program nust neet in order to ensure that the
programw || yield the necessary NOx reductions. Since
alternative conpliance will be allowed only if the necessary
NOx reductions will still be made, this approach is
consistent wwth the purposes of title IV and the Act in
general .

The EPA believes that it has the authority under
section 407(b)(2) to provide relief fromthe revised Goup 1
l[imts and the Goup 2 limts where the cap-and-trade
program replacing those limts, provides for the same or
greater NOx em ssions reductions and thus the sanme or
greater environnmental protection. Wth regard to Goup 1
boil ers not subject to the existing Goup 1 limts until
2000 (i.e., Goup 1 Phase Il boilers), section 407(b)(2)
provi des that the Adm nistrator “may” establish nore

stringent emssion limtations if nore effective | ow NOx
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burner technology is available (42 U. S.C. 7651f(b)(2)). The
Adm ni strator exercised her discretion to revise generally
the Goup 1 limts because nore effective | ow NOx burner
technology is available, and the resulting additional
reductions are cost effective, represent a reasonable step
toward achieving regional NOx reductions that are likely to
be needed, and are consistent with section 401(b) (61 FR
671137). If it is determned that, for boilers in certain
States, NOx em ssions will be the sanme or | ower under a cap-
and-trade programthan under the revised Goup 1 limts (and
the Goup 2 limts), it is reasonable to conclude that it is
not necessary to revise the Goup 1 limts for those
boilers. Inposing the revised Goup 1 limts on boilers
subj ect to such a cap-and-trade programcould Iimt the
flexibility of utilities under the cap-and-trade program and
thereby limt the potential cost savings fromtrading.
Wi | e em ssions averagi ng under section 407(e) provi des sonme
flexibility for a utility to overcontrol at its
cheaper-to-control boilers and undercontrol at its nore-
expensi ve-to-control boilers, averaging is limted by
statute to boilers with the sane owner or operator. In
contrast, under a cap-and-trade program utilities may
overcontrol at some of their units and sell NOx al | owances

to other utilities that may undercontrol at sonme of their
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units. It is this greater flexibility, within a total
annual em ssions cap, that provides the opportunity to
reduce conpliance costs. |If boilers subject to a cap-and-
trade programare relieved of conpliance with the revised
Goup 1 limts, this will likely result in achi evenent of
reductions in a nore cost-effective manner than if the
revised Goup 1 limts continued to be inposed on these
boi l ers.

Section 407(b)(2) gives the Adm nistrator discretion to
make nore stringent the initial Goup 1 limts established
in 1995, i.e., 0.45 and 0.50 | b/mMBtu respectively for
tangentially fired and dry bottomwall-fired utility boilers
(60 FR 18751), but not to relax these initial limts. Thus,
the initial Goup 1 limts will apply to Goup 1 boilers
covered by a cap-and-trade program \Wile retaining the
initial Goup 1 limts neans that there may be |ess
flexibility than if there were no section 407 limts on
these boilers, relieving the boilers of the revised Goup 1
limts still results in sonme increased flexibility and
therefore is likely to yield cost savings.

Simlarly, with regard to Goup 2 boilers, section
407(b)(2) requires that the Adm nistrator, taking account of
envi ronnmental and energy inpacts, set emssion |limts that

are based on the reductions achi evabl e using avail abl e
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control technologies with cost effectiveness conparable to
| ow NOx burners on Goup 1 boilers. 1In setting the Goup 2
l[imts, the Admnistrator relied in part on the additional
NOx reductions that will result and determ ned that these
reductions are cost effective, represent a reasonable step
toward achi eving necessary regional NOx reductions, and are
consistent wth section 401(b) (61 FR 67114). Again, if
greater reductions fromboilers in a State or group of
States can be achieved through a cap-and-trade programin a
nore cost-effective manner than through inposition of G oup
21limts (and revised Goup 1 limts) on the boilers, it is
reasonable to relieve those units of the Goup 2 limts.
Taki ng account of these environnental and cost inpacts, the
Adm ni strator can, in such circunstances, allow the cap-and-
trade programto apply in lieu of the Goup 2 limts.

Proposed 40 CFR 76. 16 establishes the procedural and
substantive requirenents for relieving boilers of the
revised Goup 1 limts and the Goup 2 limts. The proposed
rule itself does not grant or require such relief. |nstead,
under the proposed rule, the Adm nistrator has the
discretion to act, on a case-by-case basis consistent with
the established procedures, to provide such relief if he or
she determ nes that the substantive requirenents are net.

Consi deration of whether to relieve boilers under a
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cap-and-trade program of the section 407(b)(2) limts may be
initiated either by a petition by a State or group of States
or on the Adm nistrator's own notion. Because of the |arge
nunmber of utility conpanies and coal-fired boilers and the
conplexities that would result if relief fromthe section
407(b)(2) limts were considered on a boiler-by-boiler or
utility-by-utility basis, the rule requires that any request
for, and any determ nation whether to grant, such relief be
made for an entire State or entire group of States. The
cap-and-trade programinvol ved nust cover, for an entire
State or group of States, all the units for which relief is
sought or considered. This approach has the added benefit
of making it nore likely that the cap-and-trade program
invol ved will be broad enough to provide a robust NOx
al  owance mar ket .

Further, the cap-and-trade program nmay be established
through SIPs or FIPs covering the States involved. The
relief fromsection 407(b)(2) limts is potentially
avai | abl e whet her the cap-and-trade programis adopted
voluntarily by States or inposed by EPA under title |
State petitions for such relief my be submtted, and the
Adm nistrator's consideration of whether to grant relief may
begin, before the SIPs or FIPs (including revised SIPs or

FI Ps) establishing the cap-and-trade programare final and
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federally enforceable. This allows the process of deciding
whet her to grant relief fromthe section 407(b)(2) limts to
be coordinated with the processing of these SIPs or FIPs.
However, relief may not be granted until the SIPs or FIPs
establishing the cap-and-trade programare actually in
place, i.e., are final and federally enforceable.

The substantive requirenents that nust be net by the
cap-and-trade program are essentially the sanme whether the
programis inplenented through a SIP or FIP and whet her the
consideration of relief fromsection 407(b)(2) limts is
initiated by petition or on the Adm nistrator's own noti on.
The Adm ni strator has discretion to grant relief only if the
cap-and-trade program neets certain requirenents ained at
ensuring that the necessary NOx reductions wll still be
achi eved and that the program creates an opportunity for
cost savings. First, each unit that is in the State or
group of States and that would otherw se be subject to title
IV NOx emission limts nust be subject to either (i) a cap
on total annual NOx em ssions or (ii) two or nore seasonal
caps that together Iimt total annual NOx em ssions. This
allows for a cap-and-trade programw th different caps
during different seasons, e.g., a sumrer cap consistent with
the proposed trading rule and a cap for the rest of the

year.
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Second, the units nust be allowed to trade
aut horizations to emt NOx within the applicable cap. This
el enent is what provides utilities the flexibility to reduce
the costs of making the reductions necessary for achi evenent
of the cap. If a utility denonstrates that relief fromthe
title 'V Phase Il NOx limts for units in a given State w |
make conpliance | ess cost effective by limting the
utility’s ability to use NOx averaging plans to conply with
the title IVNX |imts that will still be applicable to the
utility’s units, the Admnistrator is required to take this
into consideration in determ ning whether to approve such
relief for units in that State.

Third, the units nust surrender authorizations to emt
NOx (i.e., NOx allowances) to account for their NOx
em ssions during the period covered by the cap. It should
be noted that this provision -- and i ndeed the proposed 40
CFR 76.16 in general -- do not address, and do not either
require or bar, banking of NOx all owances.

In addition, the units nmust be required to surrender
al | onances to account for any NOx em ssions consequences of
reducing utilization at the generation facilities covered by
the cap and shifting utilization to generation facilities
not covered by the cap. This addresses a probl emthat

potentially arises if a cap-and-trade program covers sone
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but not all generation facilities. |If, for exanple, a
utility can reduce the use of a unit covered by the cap and
of fset the resulting reduced generation with increased
generation at a unit not covered by the cap, circunvention
of the cap may result. Shifting of utilization may be
acconpl i shed because of the nature of the electricity
i ndustry, which in general operates through an interstate
transm ssion grid to which the generation facilities are
connected. Because of the offsetting utilization changes at
the two units, the atnosphere may receive the sanme total
anmount of NOx emi ssions fromthe units. |[In addition, since
only the reduced-utilization unit is subject to the cap and
so all owances are used only to account for that unit’s
em ssions, the unused all owances are avail able for use by
other units subject to the cap. The net result is that the
total em ssions in the atnosphere (including em ssions by
t he reduced-utilization unit, the increased-utilization
unit, and the units acquiring and using the unused
al | onances) may exceed the cap. This is analogous to the
reduced utilization problemin the SO cap-and-trade program
in Phase |, during which nost units in the U S. are not
covered by the requirenent to hold all owances for their SO
em ssions (58 FR 60950, 60951, January 11, 1993). Section

408(c)(1)(B) of the CAA and 40 CFR 72.91 and 72.92 of the
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acid rain regulations require SO, all owance surrender to
account for the em ssions consequences of reduced
utilization (60 FR 18462-63, 1995).

The NOx cap-and-trade program nust include appropriate
al | omance surrender provisions to address this probl em by
requiring NOx all owance surrender to the extent necessary to
account for the increased NOx em ssions, if any, at
generation facilities (i.e., conbustion devices serving
generators) not covered by the cap. The EPA recogni zes that
any all owance surrender provisions can only approximate the
em ssions consequences of shifting utilization from
within-the-cap facilities to outside-the-cap facilities, (60
FR 18466). The EPA will evaluate NOx all owance surrender
provisions in light of this limtation and of the inportance
of adopting provisions that are workabl e and not overly
conplicated. The EPA believes that effective NOx all owance
surrender provisions can be devel oped that are | ess conpl ex
than those in place for reduced utilization in the SG
al | owance trading program The EPA al so notes that the
| arger the group of States covered by the cap, and the nore
conpr ehensi ve the coverage by the cap of generation
facilities in such States, the smaller the potential for
shifting utilization fromunits under the cap to units

outside the cap. The proposed rule, therefore, provides
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that the Adm nistrator will consider show ngs that
accounting for shifting utilization is not necessary because
such shifting will not likely result in higher total NOx
em ssions fromsources in the State or the group of States
i nvol ved or other States.

Fourth, the total annual em ssions by all units that
are subject to the cap and that woul d ot herw se be subject
to the section 407(b) limts nust be equal to or less than
the total annual em ssions of such units if they were
subject to the section 407(b) limts (wthout adjusting for
alternative emssion limtations and NOx averagi ng pl ans).
In determning the units' total annual em ssions under the
section 407(b) limts, the effect of alternative em ssion
[imtations -- which reduce the amobunt of NOx reductions
achi eved and whose precise levels for individual units would
be difficult if not inpossible to project--will not be
considered. Requiring the cap-and-trade programto yield
the sane or fewer total annual em ssions than the section
407(b) limts without considering alternative em ssion
l[imtations will help ensure that the environnental benefits
of the section 407(b)(2) are preserved under the cap-and-
trade program (Econom c Incentive Program Rules, 59 FR
16690, 16694, April 7, 1994).

In addition, the effect of averaging wll not be
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considered in determning the units’ total annual NOx
em ssions because of the followi ng reasons. |If averaging is
limted to units that are al so subject to the cap-and-trade
program averaging i s unnecessary to consider separately
because it would not affect the total em ssions of the
averagi ng units under the section 407(b) limts (60 FR 18756
whi ch expl ains that, considering actual annual utilization,
actual weighted average emission rate of units in averaging
pl an cannot exceed wei ghted average em ssion rate if each
unit had emtted at its 40 CFR 76.5, 76.6, or 76.7 limt and
60 FR 18769). If averaging includes units not subject to
t he cap-and-trade program and those units sel ect em ssion
rates under the plan that exceed the standard |imts, this
coul d have the effect of understating the reductions
achi eved under the title IV Iimts.

In order to avoi d disputes over what period to use in
conparing total annual em ssions under the cap-and-trade
program and the section 407(b) limts, the rule specifies
how to select the period. The approach in the rule ensures
that actual data is available for such period.

In addition to the substantive requirenents for
relieving units of the section 407(b)(2) limts, the rule
addresses the procedures that the Adm nistrator nust follow

in determ ning whether to exercise his or her discretion to
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grant relief. The Adm nistrator nmust nake this
determnation in a draft decision, subject to notice and
comment, and then in a final decision. The draft decision
must set forth not only the determ nation and its basis but
al so the specific procedures that will govern the issuance
and any appeal of the final decision.

The proposed 40 CFR 76. 16 i nposes certain m ni mum
procedural provisions that nmust be set forth in the draft
deci sion. These procedural requirenents are closely nodel ed
after the procedures in 40 CFR part 72 of the Acid Rain
regul ations for the issuance of Acid Rain permts. Notice
of the draft decision nust be provided by service on
i nterested persons, designated representatives of any
sources with units otherw se subject to the title |V Phase
Il NOx limts, and the air pollution control agencies in
States that may be affected by the draft decision. The
State agencies that nust be provided notice include not only
the States in which the units involved are | ocated, but also
nei ghboring States. The description in the proposed rul e of
t he nei ghboring States (and areas in which there are
federally recogni zed Indian Tribes) on which notice nust be
served i s based on the provisions of the definition of
“affected States” and the affected State review provisions

in the 40 CFR part 71 regul ations, which govern federal
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i ssuance of title V operating permts (61 FR 34202, 34229,
and 34242-43, July 1, 1996). Notice nmust al so be provided

in the Federal Register and equi val ent State publications.

Notice in newspapers in general circulation in the areas in
which the units involved are located is not required. The
EPA mai ntai ns that newspaper notice in these circunstances
IS unnecessary, particularly since any NOx cap-and-trade
program bei ng evaluated will have to go through notice and
comment in order to be included in a SIP or FIP. Newspaper
notice could al so be unworkable in Iight of the nunber of
units and States that could be invol ved.

The provisions for public coment period and public
hearing are essentially the sane as those in 40 CFR part 72.
Noti ce nmust be given of the final decision in the sanme
manner as notice of the draft decision. Any appeals of the
final decision are governed by 40 CFR part 78, which governs
other acid-rain-rel ated decisions of the Adm nistrator.

Finally, after the Adm nistrator decides to relieve
units of the section 407(b)(2) limts in light of a given
cap-and-trade program the SIP or FIP could potentially be
revised in a way that may affect the cap-and-trade program
and the basis for the Admnistrator's decision. In such
ci rcunst ances, the Adm nistrator may reconsi der the decision

to grant relief fromthe section 407(b)(2) limts. The
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ability to reconsider is explicitly preserved in the rule in
order to ensure that the environnental benefit of the
section 407(b)(2) Iimts that would otherw se apply to the
units involved continues to be realized.
VII. Alr Quality Assessnent of the Statew de Em ssions

Budget s
A.  Background I nformation

This Section contains an assessnent of the inpacts of
t he proposed budgets on ozone concentrations within the OTAG
region. The assessnent is based on photochem cal nodeling
of the entire OTAG region for three em ssions scenarios, a
Base Year, a 2007 Base Case and the proposed statew de
budgets. Mbddeling was perforned for the four OTAG epi sodes
usi ng the OTAG version of UAMV. The em ssions associ ated
with each State's budget were nodel ed collectively to
exam ne the net benefits of the budgets applied across the
23 jurisdictions. The procedures for devel oping the
em ssions inputs for the Base Case and the Budget scenario
are described in Section VII.B, Em ssions Scenarios. A
nunber of netrics were used to evaluate the inpacts of the
budgets on ozone concentrations, as described in Section
VIl, C Analysis of Mddeling Results. Finally, the results
of this assessnent are provided in Section VII.D, Analysis

Results and Findings. Al of the nodel-ready em ssions
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i nputs and nodel predictions can be obtained in electronic
formfromthe foll ow ng EPA website:
http://ww. epa. gov/ scranD01/regnodcenter/t28. ht m
B. Em ssi ons Scenari os

The EPA nodel ed three em ssions scenarios for each of
the four OTAG epi sodes: Base Year, 2007 CAA Base Case, and
2007 Budget (command and control). Collectively, these
scenari os are designed to provide a neans to exam ne the
expected i npacts of the proposed budgets on ozone within the
OTAG nodel i ng donmain. The Base Year scenario is intended to
generally reflect em ssions during the 1994-1996 tine
period. The CAA Base Case reflects growmh to 2007 and
controls mandated by the 1990 Cean Air Act Anendnents,
simlar to the OTAG "2007 Baselc" scenario. The 2007 Budget
scenari o caps NOx em ssions, by State, at the level in the
SIP call, as nodified to correct mnor errors and om Ssions
identified by EPA subsequent to the Novenber 7, 1997 SIP
call.
1. Devel opnent of Em ssions |nputs
a. Electric Generation Sources. For electric generation
units (EQJ), the Base Year is a conposite of 1995 and 1996.
The 1996 em ssions were used unless heat input at a State
| evel was higher in 1995. For those States, 1995 em ssions

were used. This is consistent with the budget devel opnent
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approach. For the 2007 Base Case, growth was applied to
exi sting sources and CAA mandated controls, including title
|V and RACT, were applied to all sources in the nodeling
domain. No additional controls beyond those mandated by the
CAA were applied. For the 2007 Budget scenario, growth was
applied to existing sources and the em ssion rate for each
source >25 MM in the 23 jurisdictions covered by the SIP
call was set at .15 I b/mBtu. Note that this application of
the .15 | b/MVBtu limt does not reflect an em ssions trading
program For sources outside the 23 jurisdictions but
i nside the nodeling domain, the 2007 CAA Base Case em ssSion
rates were retained. Details on the devel opnent of these
em ssions scenarios are described in the revised Budget TSD.
b. Non-Electric Generation Point Sources. For the non-EGQU
poi nt sources, the Base Year is 1995. The em ssions are
essentially the OTAG 1990 em ssions projected to 1995 with a
few m nor changes. The 2007 emi ssions are the OTAG Baselc
em ssions with changes. The main change that was nade was to
reclassify certain sources as non-utility where they were
incorrectly classified as utilities in the OTAG i nventory.
For the Budget scenario, a 70 percent reduction was applied
to uncontroll ed 2007 projected em ssions for |arge sources
(i.e. >250 MvBtu/ hr). For medium sources (i.e. <=250

MVBt u/ hr and emtting nore than 1 ton/day) RACT was appli ed.
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For all small sources in the 23 jurisdictions and al
sources outside these areas but inside the nodeling domain,
t he 2007 CAA Base Case em ssions were used.
c. Mobile and Area Sources. For the highway, nonroad and
stationary area source sectors, EPA used the OTAG 1995
em ssions for the Base Year and the OTAG 2007 Baselc
em ssions for the 2007 CAA Base Case. For the Budget
scenario, em ssions for these sectors were nodel ed using
OTAG "l evel 0" for highway nobile and OTAG "l evel 1" for
stationary and nonroad area sources within the 23
jurisdictions covered by the SIP call. For areas outside
t hese areas but inside the nodeling domain, the 2007 CAA
Base Case em ssions were used.
2. Em ssion Summari es

State-level summaries of the weekday NOx em ssions used
for nodeling the Base Year, 2007 CAA Base Case, and Budget
scenario are shown in Tables VII-1 through VII-3,
respectively. For the purpose of these sunmaries, area
sources include both stationary and nonroad area sources.
The nobile em ssions are day-specific and are presented for
July 7, 1988. \Were partial States are included in the
nodel i ng domain, only the em ssions fromthe part of the
State in the domain are presented. Table VII-4 shows the

percent reduction between the 2007 CAA Base Case and the
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Budget NOx em ssions used as input for nodeling.
C. Analysis of Mbdeling Results
1. Technical Procedures

The i npacts of the proposed budgets on 1-hour and 8-
hour ozone concentrations in each State are eval uated using
various ozone "netrics?." The focus of the analysis is on
ozone predictions above the 1-hour and 8-hour NAAQS in areas
whi ch currently neasure violations of these standards. This
State-level assessnent is supplenented wth the OTAG
Standard Table of Metrics to quantify the inpacts in several
ozone "problem areas" identified by OTAG The remai nder of
this Section describes the procedures for cal culating the
metrics used in this assessnent.
a. State-Level Analysis. N ne netrics were used to
quantify the inpacts of the budgets on ozone concentrations
in each State. The netrics are listed below and defined in
Section C. 1l.a.ii, Procedures for Calculating State-Level
Metri cs.

1- Hour Metrics

Metric 1 -- the nunber of grid cells with 1-hour daily

maxi mum ozone concentrations >=125 ppb,

“IMetrics are an aggregate of ozone concentrations or the
difference in ozone concentrati ons between two or nore

scenarios. Metrics are used to provide a nmeans of
guantitatively evaluating nultiple strategies.



281
Metric 2 -- the magnitude and frequency of the "ppb"
reductions in 1-hour daily maxi num ozone concentrations
>=125 ppb,
Metric 3 -- the nunber of days with 1-hour daily maxi num
ozone concentrations >=125 ppb, and
Metric 4 -- the "areal exposure" to hourly ozone
concentrations >=125 ppb?? (see definition in Section
C.l.a.ii, Procedures for Calculating State-Level Mtrics).

8- Hour Metrics

Metric 5 -- the nunber of grid cells with average second
hi gh 8-hour ozone concentrati ons >=85 ppb,

Metric 6 -- the magnitude and frequency of the "ppb"
reductions in average second high 8-hour ozone concentration
>=85 ppb,

Metric 7 -- the nunber of grid cells with 8-hour daily
maxi mum ozone concentrations >=85 ppb,

Metric 8 -- the magnitude and frequency of the "ppb"
reductions in 8-hour daily maxi num 8-hour ozone
concentrations >=85 ppb, and

Metric 9 -- the nunber of days with 8-hour daily maxi num

ozone concentrations>=85 ppb.

2In brief, this netric represents the sumof the
concentrations for all hourly ozone val ues >=125 ppb,

di vided by the area (kn¥) covered by predictions >=125 ppb.
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i. Selection of Gid Cells for Analysis. As noted above,
the focus of this analysis is to evaluate the inpacts of the
budgets on concentrations in areas which violate the NAAGS.
In this regard, the first step in calculating the netrics
was to sel ect appropriate sets of grid cells for anal ysis.
The approach to grid cell selectionis simlar to that used
in the proposed SIP call, Section Il, "Wight of Evidence
Determ nation of Significant Contribution” to quantify the
contributions fromupw nd subregi ons on downw nd
nonattainment. Different sets of grid cells were sel ected
for analyzing the results relative the 1-hour NAAQS and the
8- hour NAAQS. For both standards, there are two generic
types of grid cells. The first type nust neet the foll ow ng
two-part test:(a) the grid cell nust correspond
geographically to (i.e. overlay) a county which currently
viol ates the NAAQS and (b) the grid cell must have predicted
ozone concentrations above the concentration |evel of the
NAAQS (e.g. >=125 ppb for the 1-hour NAAQS and >=85 ppb for
the 8-hour NAAQS). The second generic type of grid cel
must nmeet only the second part of this two part test. That
is, the grid cell nust have predicted ozone above the NAAQS
but may or may not be associated with a county violating the
NAAQS. The 1-hour and 8-hour State-level netrics identified

above were calculated for both types of grid cells. The
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rational e and procedures followed in the grid cell selection
process are descri bed bel ow.

First, 1994-1996 anbient nonitoring data were used to
identify counties which currently violate the 1-hour and 8-
hour NAAQS. A list of these counties is contained in the
docket for this notice. The grid cells in the OTAG regi on
were then screened to identify those grids which at | east
partially overlay one of the 1-hour violating counties. The
sanme procedure was foll owed using the 8-hour violating
counties. This process resulted in one set of grid cells
associated wth areas violating the 1-hour NAAQS and a
separate set associated wth areas violating the 8-hour
NAAQS. The next step was to select the subset of 1-hour
"violating grid cells" which al so have predicted ozone
concentrations above the NAAQS. For this, the 1-hour daily
maxi mum concentrations for the 2007 Base Case nodel runs
were examned to identify which grid cells had predicted
val ues >=125 ppb during any one of the 4 episodes. The grid
cells that net this test were then selected for analysis
using the 1-hour netrics.

For the 8-hour analysis, the procedures for selecting
t he subset of grid cells was nore conplicated due to the
distinction between the formof the 8-hour NAAQS and the

epi sodic nature of the nodel predictions. 1In this regard,
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two sets of 8-hour predictions were included for analysis.
One set considers those grid cells wth 8-hour daily maxi num
concentrations >=85 ppb in the 2007 Base Case nodel runs
(this set is analogous to the set of 1-hour data described
above). Thus, a set of grid cells which (a) corresponds to
counties violating the 8-hour NAAQS and (b) has 8-hour
predi ctions >=85 ppb was sel ected for cal cul ating the 8-hour
metrics. However, although the analysis of 8-hour daily
maxi mum val ues may provide useful information on the inpacts
of the budgets relative to high 8-hour concentrations, these
data do not necessarily correspond to the form of the 8-hour
NAAQS. In this regard, we also considered the approach
followed in the proposed SIP call for dealing with this
i ssue. That approach involved using ozone neasurenments to
"l'ink" the fourth highest 8-hour form of the NAAQS, based on
three years of data, to the episodes nodel ed by OTAG (Staff
Report-Procedures for Linking the OTAG Epi sodes to the 8-
Hour Ozone NAAQS, Cctober 1997, docket nunber, [1-A-25).
The results of that analysis indicate that the episodic
average of the second hi ghest 8-hour observed concentrations
during the 1991, 1993, and 1995 epi sodes correspond best
"overall" to the fourth highest 8-hour val ues cal cul ated
using 3 years of neasured data. For the assessnment of the

budgets, the second hi ghest 8-hour val ues averaged across
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the 1991, 1993, and 1995 epi sodes were cal cul ated for each
grid cell. Those grid cells which (a) correspond to
counties violating the 8-hour NAAQS and (b) have an average
second high 8-hour prediction >=85 ppb were sel ected for
cal culating the 8-hour netrics. Thus, for the 8-hour
anal ysis, separate netrics were calculated for the daily
maxi mum 8- hour val ues and for the average second hi gh 8-hour
val ues.

The previous discussion dealt with selecting grid cells
whi ch neet the two-part "nonitoring plus nodeling" test for
both the 1-hour and 8-hour NAAQS. The other type of grid
cell selected for analysis nust only neet the nodel
prediction part of the tests described above. The rationale
for using this second type of grid cell is discussed next.

Al t hough the "violating county” grid cells may be nost
appropriate for this assessnent because they are associ ated
with areas violating the NAAQS, there are a nunber of
[imtations with this approach which warrant further

consi derati on. First, in terns of the nodeling data, the
requi renent that high ozone predictions spatially coincide
with violating counties nmay be overly limting given the
uncertainties in the nodel ed wi nd regi nes associated with
the regional nature of the neteorological inputs. Also, the

set of "violating county"” grid cells excludes all grid cells
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that are over water and not touching any State | and areas.
In the real atnosphere, sea breeze and | ake breeze w nd
flows can transport high ozone | evels over water back on-
shore to affect coastal |and areas. This neteorol ogical
process is not fully treated in the nodel because of the
coarse horizontal resolution of the grid cells (i.e. 12 km.
Thus, high concentrations predicted just offshore nay be
i nappropriately excluded froman analysis that is limted to
the set of "violating county" grid cells. In terns of
[imtations to the nonitoring data, there are relatively
| arge areas in sonme portions of the domain wthout any
monitors. Since the nodel predicts concentrations in grid
cells which cover the entire donmain, the nodel predictions
may i ndi cate an ozone problemin areas without nonitors. In
an attenpt to address these concerns, grid cells were
sel ected for analysis based on nodel predictions only. The
criteria for selecting these grid cells involved the
nodel i ng part of the two part test descri bed above. That
is, for the 1-hour NAAQS a set of grid cells was selected if
t hey have daily maxi mum 1-hour predictions >=125 ppb.
Simlarly, there are two sets of 8-hour grid cells. One set
contains those grid cells wth daily maxi mum 8- hour
predi ctions >=85 ppb and the other set contains grid cells

with an average second hi gh 8-hour value >=85 ppb. Al so,
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note that in this approach, all grid cells over Iand as well
as over each of the Geat Lakes and in a band 60 km (5 grid
cells) wde along the East Coast are consi dered dependi ng on
whet her or not they passed these 1-hour and 8- hour
concentration tests.
ii. Procedures for Calculating State-Level Metrics. Each
of the 1-hour and 8-hour netrics identified in Section
C.1.a, State-Level Analysis, was calculated for the two
types of grid cells described above. The procedures for
calculating these netrics are described next. The results
are discussed in Section D, Analysis Results and Findings.
Metric 1 was calculated by first screening the 2007 Base
Case 1-hour daily maxi mum predictions for each grid cell to
sel ect only those days with concentrations >=125 ppb. The
dai | y maxi mum predictions fromthe Budget scenario for these
sane days and grids were also selected for analysis. The
val ues fromthe Budget scenario were then subtracted from
t he correspondi ng 2007 Base Case values to derive a set of
"ppb" differences for each day? and grid cell with ozone

>=125 ppb in the Base Case. These "ppb" reductions were

#Not e that EPA followed the procedures established by OTAG
by excluding predictions fromthe first three days of each

epi sode fromthe calculation of netrics. These days are
consi dered "ranp-up" days when "initial" conditions to the
nodel m ght effect predictions.
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t hen grouped into seven concentration ranges (i.e. 2-5 ppb,
5-10 ppb, 10-15 ppb, 15-20 ppb, 20-25 ppb, and >25 ppb) and
tallied by State. Metric 2 is sinply a tabulation of the
nunber of grid cells with at |east one daily maxi num ozone
1- hour concentration >=125 ppb. This netric was cal cul ated
for both the 2007 Base Case and the Budget scenario. For
Metric 3, the nunber of days with a daily maxi num ozone
predi ction >=125 ppb was tallied for each grid cell for both
the 2007 Base Case and for the Budget scenario. These data
wer e aggregated to show the nunber of grid cells that had 1
day, 2-4 days, 5-9 days, 10-14 days, or >=15 days with
predi cted 1-hour daily maxi mum ozone concentrations >=125
ppb. Metric 4 (areal exposure) was cal cul ated by first
summing all hourly concentrations that are >=125 ppb (i.e.
add together the predicted hourly "ppb" values that are
>=125 ppb)for each grid cell individually, for each day.
These "daily exposure" values in each grid were then sumed
by grid cell over all days in all 4 episodes to produce the
total exposure for each grid cell. The resulting grid cel
exposure values were sumed by State for all grid cells
(with predictions >=125 ppb) in the State. The State total
exposure values were then divided by the total area covered
by the grid cells used in the calculations to produce the

"areal exposure" values in units of ppb-hrs per knt.



289

Procedures for calculating the five 8-hour netrics are
simlar to those followed for cal culating the correspondi ng
1- hour netrics except that the 8-hour values (i.e. the 8-
hour daily maxi ma and the average second hi gh 8-hour val ues)
were used in the cal cul ations.
b. OIAG Standard Table of Metrics. As part of OTAG a
St andard Tabl e of Metrics was devel oped to eval uate the
relative effectiveness of OTAG s strategies. This table
contains a set of 22 netrics which are cal cul ated for each
of 22 geographic areas. The OTAG Standard Table of Metrics
for the Budget scenario conpared to the 2007 Base Case is
provided in the docket. Fromthis full set of data, five of
the nmetrics calculated for the 12 OTAG ozone "probl em areas”
were selected for anal ysis because of their relevance to
this assessnent. These netrics are listed below. The
remai ni ng OTAG netrics were not considered as applicable
primarily because they do not focus on concentrations above
the NAAQS. The 12 OTAG "ozone probl em areas" are shown in
Figure 1. The other 10 areas for which the OTAG netrics
were cal cul ated overlap these 12 areas. Note that the OTAG
metrics are calculated using all grid cells that neet the
criteria of the individual netrics. No attenpt was nade by
OTAG to relate the grid cells used in these calculations to

counties violating the NAAGS.
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1-hr Metrics

1 Nunber of grid cells with a 1-hour daily maxi num ozone

concentrations >124 and >140 ppb,

"Wei ghted sum of differences" when the 2007 Base Case

prediction is >124 ppb,

Nunmber of grid cells with a decrease of nore than 4 ppb
(2007 Base vs Budget) in daily nmaxi mum ozone when the

2007 Base Case ozone is >124 ppb, and

Nunmber of grid cells with an increase of nore than 4
ppb (2007 Base vs Budget) in daily maxi mum ozone when
the 2007 Base Case ozone is >124 ppb.

8-hr Metrics

Nunber of grid cells wth 8-hour daily maxi num ozone
concentrations > 84 and >100 ppb.

The precedi ng 1-hour and 8-hour OTAG netrics are self-

expl anatory, except for the "weighted sumof differences.”
In calculating this netric the change in daily maxi mum 1-
hour ozone in a grid cell is nultiplied by the corresponding
2007 Base Case ozone prediction in that grid cell. These
concentration-"wei ghted" differences are cal culated for each
day and then summed for the episode. Finally, the sum of
"wei ghted" differences is divided by the sum of the 2007
Base Case daily maxi mnum concentrations to produce the val ues

for this nmetric. This netric provides a neans for exam ni ng
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the "average" ozone reduction in a way that gives nore
i nportance or "weight" to reductions that occur at high
concentrations.
D. Anal ysis Results and Fi ndi ngs
1. | nt roducti on

The results and conclusions found in this Section are
based on the suite of netrics outlined above in Section C,
Anal ysis of Mdeling Results. The discussion is organi zed
such that the inpacts on 1-hour concentrations and the
i npacts on 8-hour concentrations are presented separately.
For each NAAQS the results for the State-level netrics are
followed by the results for the OTAG "probl em areas.”

As indicated in Section C 1, Technical Procedures, the
focus of this assessnent is on the inpacts of the budgets on
1- hour and 8-hour ozone above the NAAQS in areas which
currently neasure violations of these standards. In this
regard, the discussion of the State-|evel inpacts addresses
only those netrics calculated using the "violating county”
grid cells. The data for all netrics cal cul ated using the
set of grid cells selected based on nodel predictions only
are included in the docket. Also, the discussion for the 8-
hour NAAQS is based on the netrics cal culated for the
aver age second high 8-hour concentrations since this was

found to best represent the formof the 8-hour NAAQS. The
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data for metrics cal cul ated using the 8-hour daily maxi num
predi ctions are included in the docket.

For the State-level analyses, the nodeling donain was
divided into several regions. The inpacts across the 23
jurisdictions subject to the SIP call are addressed
separately for States in the Mdwest, Southeast, and
Nor t heast . The States included in each of these regions
are listed in Table VI1-5. For conpleteness, all of the
metrics were also calculated for those States within the
domain that are not subject to the SIP call. These data are
i ncluded in the docket.

a. Inpacts on 1-Hour Ozone Concentrations. The State-|evel
anal yses of 1-hour concentrations included Metrics 1-4: (1)
the nunber of grid cells with 1-hour daily maxi num
concentrations >= 125 ppb; (2) the magnitude and frequency
of the "ppb" reductions in 1-hour daily naxi mum ozone
concentrations >= 125 ppb; (3) the nunber of days with 1-
hour daily maxi mum ozone concentrations >= 125 ppb; and, (4)
the "areal exposure"” to hourly ozone concentrations >= 125
ppb. For ease of comrunication in the discussion of
results, the followng termnology is used in referring to
t hese netrics:

Metric 1: the extent of "nonattainnent,"

Metric 2: the magni tude and frequency of "nonattainnent,"
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Metric 3: the nunber of "nonattainment"” days in each grid
cell, and
Metric 4. exposure to "nonattainnment."”

In addition to the State-level analysis, the inpacts on
1- hour ozone in the OTAG "probl em areas" were investigated
usi ng several of the standard OTAG netrics, including: (1)
the nunber of grid cells with daily maxi num 1-hour ozone
>124 ppb; and the nunber of grid cells with daily maxi num 1-
hour ozone >140 ppb; (2) the weighted sum of differences
when the 2007 Base Case prediction is >124 ppb; and, (3) the
nunmber of grid cells with an increase of nore than 4 ppb
when the 2007 Base Case ozone is >124 ppb versus the nunber
of grid cells with a decrease of nore than 4 ppb when the
2007 Base Case ozone is >124 ppb. This last netric is
desi gned to conpare the regional benefits of NOx em ssions
reductions to possible |local disbenefits. The results for
these OTAG netrics follow the discussion of the State-Ieve
results.
i. State-Level Analyses -- 1-Hour Concentrations. The 1-
hour netrics for States in the Mdwest, Southeast, and
Nort heast are provided in Tables VII-6, VII-7, and VII-8,
respectively. For the Mdwest, the results indicate that
the overall extent of 1-hour nonattai nment (Metric 1) is

reduced by 74 percent in this region as a result the
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em ssions reductions provided by the Budget scenario. The
results for Metric 2 indicate that over 50 percent of the
"ppb" reductions in ozone are in the 10-15 ppb range or
greater, with reductions in the magnitude of nonattai nnment
at nore than 25 ppb in Illinois and Indiana. |n M chigan,
nearly all of the reductions were in the range of 10-15 ppb
or nore. The results for Metric 3 show a | arge reduction in
t he nunber of 1-hour nonattai nnent days in four out of the
five States having nonattainnent in the 2007 Base Case.
Not e that al though the nunber of nonattainnent days in Ghio
did not decline, the concentrations on these days were
reduced, but not to below 125 ppb. In ternms of exposure to
nonattai nment (Metric 4), there were large reductions in
exposure for each of the 3 episodes that produced high
concentrations in this region (i.e. 1988, 1991, and 1995).
Overal |, exposure to nonattai nnent was reduced by 77 percent
in the Mdwest as a result of the em ssions reductions
associated wth the budget.

States in the Southeast are also predicted to have
| arge benefits in mtigating the 1-hour nonattai nnent
problemas a result of the budgets. The overall extent of
nonattai nnment (Metric 1) is predicted to decline by 44
percent in this region with reductions of approxinmately 50

percent in Tennessee and Al abama. Large "ppb" reductions
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are also predicted using Metric 2. The four States with 1-
hour nonattai nment problens in the region (Al abama, Georgi a,
Tennessee, and Virginia) have reductions of 15 ppb or nore.
I n Al abama, 34 percent of the reductions exceed 20 ppb and
in Georgia, 48 percent of the reductions exceed 20 ppb. The
nunber of nonattai nnent days is also reduced in the
Sout heast (Metric 3), but not to the sane degree as in the
Mdwest. Still, the nunber of grid cells with one or nore
nonattai nnment days is reduced by 25 percent in CGeorgia and
by 38 percent and 43 percent in Al abama and Tennessee,
respectively. Looking at Metric 4 indicates that the total
exposure to nonattai nment across the Sout heast was cut in
hal f. For individual States and specific episodes, the
reduction in exposure in this region ranged from 30 percent
to 100 percent.

The em ssions reductions in the budget are predicted to
produce an overall 48 percent decline in the extent of
nonattai nnent in the Northeast (Metric 1). The extent of
nonattai nment in Maryl and and Pennsyl vani a was reduced by
approxi mately 50 percent and by nore that 70 percent in
Del awar e, Massachusetts, New Jersey, and Rhode Island. The
"ppb" reductions (Metric 2) were greater than 25 ppb in
Del aware, Maryl and, Massachusetts, New Jersey, and

Pennsyl vania. The results for Metric 2 also indicate that
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t he magni tude of nonattainnent is reduced by 15 ppb or nore
in seven of the Northeast States (Connecticut, Del aware,
Maryl and, Massachusetts, New Jersey, New York, and
Pennsyl vania). The total nunber of grid cells across the
region with nore than two nonattai nment days declined by 46
percent (Metric 3), while the nunber of grid cells with nore
than five nonattai nment days declined by 75 percent. Al so,
t he exposure to nonattainment (Metric 4) in the Northeast
was reduced in half as a result of the budgets. Except for
Washi ngton, DC, which had relatively | ow exposure because it
covers a much smaller area than the Northeast States, the
total exposure to nonattai nment was reduced in the range
from 44 percent in Connecticut to 89 percent in Mine.
ii. Ozone Problem Area Anal yses -- 1-Hour Concentrations.
In reviewng the netrics for the ozone "problemareas," the
anal yses are restricted to the 3 sections of the Northeast
Corridor and sel ected ozone problem areas: Ri chnond,
Atl anta, Nashville, St. Louis, Louisville-C ncinnati, Lake
M chigan Area, Detroit, Pittsburgh and Charlotte. The
metrics are presented in Table VII-9 for each epi sode
considered along with a conposite for all four episodes.

The results for the three portions of the Northeast
Corridor indicate that there is an overall decline of 40

percent to 67 percent in the nunber of grid cells with
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concentrations exceeding 124 and a sonewhat conparabl e
decrease of 51 percent to 65 percent in exceedences of 140
ppb. Reductions in these two netrics occur across all four
epi sodes. The "wei ghted sum of differences" netric provides
a way to quantify the "ppb" reductions in ozone with greater
"wei ght" given to the reductions when concentrations are
high. The results for this netric indicate that nost of the
"ppb" reductions in the three Northeast Corridor areas range
fromapproximately 12 ppb to 18 ppb.

Exam ning the 1-hour netrics for the other problem
areas indicates that all of the areas were predicted to have
| arge decreases in the nunber of grid cells exceeding 124
ppb and 140 ppb. 1In general, the reductions in this netric
are conparable to what was predicted for the Northeast
Corridor. Specifically, in six areas (Nashville,

Loui sville-Ci ncinnati, R chnond, St Louis, Pittsburgh, and
Charlotte), the nunber of grid cells >124 ppb decreases by
70 percent or nore. Considering the "weighted sum of

di fferences" netric, the "ppb" reduction in six of the areas
outside the Northeast Corridor (Atlanta, R chnond,

Nashville, Louisville-G ncinnati, Pittsburgh, and Charlotte)
were generally close to, or greater than, 20 ppb.

In addition to evaluating the inpact of the budgets in

terms of ozone reductions, the nodel predictions were also
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exam ned to determ ne the extent of any increase or
"di sbenefit” in ozone concentrations. |In this regard, EPA
conpared the nunber of grid cells exceeding 124 ppb that had
nmore than a 4 ppb increase versus the nunber of such grid
cells with nore than a 4 ppb decrease. The results indicate
that the extent of reductions in ozone far exceeds any
increases. In tw of the three Northeast Corridor areas, as
well as in all of the other problem areas, nore than 90
percent of the daily maxi num val ues exceedi ng 124 ppb were
reduced by 4 ppb or nore. In ternms of ozone "di sbenefits,"”
five areas had no increases greater than 4 ppb. In those
areas with a predicted increase, these increases represent a
very small fraction of the total nunber of exceedences of
124 ppb.
b. Inpacts on 8-Hour Ozone Concentrations. The anal yses
presented in this Section for the 8-hour ozone
concentrations follow the sane fornmat as the previous
di scussi on on 1-hour ozone concentration netrics. The
State-level analysis is presented first followed by the
anal ysis of the OTAG Metrics. The State-level netrics
include Metric 5: the nunber of grid cells with average
second hi gh 8-hour ozone concentrations >=85 ppb and Metric
6: the magnitude and frequency of the "ppb" reductions in

aver age second high 8-hour ozone concentrations >=85 ppb.
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Note that fewer 8-hour netrics are considered in this
anal ysis because the link to the form of the 8-hour NAAQS
results in a single average second high value in each grid
cell. Thus, nmetrics involving "nultiple days" or "multiple
hours" are not directly applicable to the 8-hour NAAQS.
Li ke the 1-hour discussion, for ease of conmunication of
results, the followng termnology is used in referring to
t hese netrics:
Metric 5: the extent of "nonattai nment” and
Metric 6: the magni tude and frequency of reductions in
"nonat t ai nnent . "
The 8-hour anal ysis includes the sane geographic regions as
the 1-hour analysis.
i. State-Level Analyses -- 8-Hour Concentrations. The
results for the 8-hour netrics are presented for the
M dwest, Sout heast and Northeast in Tables VII-10, VII-11
and VI1-12, respectively. 1In the Mdwest, the proposed
budgets reduced the overall extent of 8-hour nonattai nnment
(Metric 5) by 89 percent. Six States (Kentucky, I|ndiana,
I1linois, Mchigan, Ohio, and West Virginia) have reductions
of nore than 80 percent. The magnitude and frequency of
reductions is also large (Metric 6). Specifically, 97
percent of all of the "ppb" reductions are 5 ppb or greater

and 21 percent of the reductions are 15 ppb or greater. In
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t he Sout heast, the overall extent of nonattainnment (Metric
5) declines by 78 percent. Al of the States in this region
(Al abama, Georgia, North Carolina, South Carolina,
Tennessee, and Virginia) show a decline in this nmetric of 60
percent or nore. In addition, 80 percent of the "ppb"
reductions are 10 ppb or greater with reductions of over 20
ppb in North Carolina. The Northeast region has a somewhat
| esser reduction in the extent of 8-hour nonattai nment
(Metric 5) conpared to the other two regions, with an
overall reduction in this netric of 65 percent. Two States
(New Jersey and Connecticut) have reductions in the extent
of 8-hour nonattai nnment of approximtely 60 percent while
two other States (Del aware and Pennsyl vania), along with
Washi ngton, DC have reductions in this netric of over 90
percent. In terns of the magnitude of the "ppb" reductions
in nonattainment (Metric 6), approximtely 97 percent of the
reductions are greater than 5 ppb, 62 percent are greater
than 10 ppb, and 9 percent are greater than 15 ppb. Looking
at the individual States indicates that four States
(Del aware, Maryl and, New Jersey, and Pennsylvania) all have
"ppb" reductions in the 15-20 ppb range.
ii. Ozone Problem Area Anal yses -- 8-Hour Concentrations.
To investigate inmpacts on 8-hour ozone in the OTAG "probl em

areas," two of the standard OTAG netrics were anal yzed:
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the nunber of grid cells with 8-hour daily maxi num

ozone> 84 ppb; and

t he nunber of cells wth 8-hour daily maxi rum ozone >
100 ppb.
The results, as provided in Table VII-13, indicate that
the extent of high 8-hour concentrations in the northern and
central portions of Northeast Corridor is generally reduced
by 30 percent to 40 percent, considering all 4 episodes
conbi ned. The reductions are sonewhat greater in the
sout hern Corridor at 46 percent to 67 percent. For the
probl em areas outside the Corridor, seven of the areas
(Atlanta, Charlotte, Louisville-GC ncinnati, Nashville,
Pittsburgh, and Ri chnond) had reductions of approximtely 60
percent or nore in the extent of 8-hour concentrations
exceedi ng 84 ppb and 100 ppb.
2. Summary and Concl usi ons

In sunmary, the air quality inpacts of the proposed
budgets were nodel ed for the four OTAG epi sodes. The result
wer e eval uated by conparing ozone predictions fromthe
Budget scenario to a 2007 Base Case reflecting em ssions
reducti ons associated with CAA control prograns. A nunber
of 1-hour and 8-hour netrics were used to quantify the
inpacts at the State-level. In addition, several of the

relevant netrics fromthe OTAG Standard Table of Metrics
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were exam ned to evaluate the inpacts in ozone "problem
areas" within the region.

The results of this analysis lead to the foll ow ng
maj or concl usi ons:
(1) The em ssions reductions associated with the proposed
st atewi de budgets are predicted to produce |arge reductions
in both 1-hour and 8-hour concentrations in areas which
currently violate the NAAQS and which would |ikely continue
to have violations in the future without the SIP call budget
reducti ons.
(2) Looking at individual ozone "problem areas" considered
by OTAG shows simlar results, based on the avail able
metrics.
(3) Any "disbenefits" due to the NOx reductions associ at ed
with the budgets are expected to be very limted conpared to
the extent of the "benefits" expected fromthese budgets.
(4) Even though the budgets are expected to reduce 1-hour
and 8-hour ozone concentrations across all 23 jurisdictions,
t he anal ysis indicates that nonattai nment problens requiring
addi tional |ocal control neasures will likely continue in
sone areas currently violating the NAAQS (see al so Section
|.B, Updates with 1994-96 Air Quality Data).
E. Alternative Approaches

The effect of NOx em ssions on air quality in areas
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violating air quality standards depends, in part, on the
di stance between sources and receptor areas. Sources that
are closer to areas violating air quality standards tend to
have |l arger effects on air quality than sources that are far
away. If there is significant variation in the contribution
of emssions in different subregions within the 23-
jurisdiction area, alternative approaches to cal cul ating
States’ budgets other than those based on the application of
uni formcontrol neasures will be evaluated. On the other
hand, the |arge nunber of nonattainnment areas spread out
over the region and the several different weather patterns
associated wth summertinme ozone pollution episodes shoul d
al so be consi dered when eval uati ng a subregi onal approach.
The EPA plans to evaluate alternative approaches in
devel oping the final rule. These wll consider alternative
uni form approaches at |evels bel ow and above the proposal
| evel as well as regional approaches that apply different
control levels to different geographic regions.

The EPA solicited comment in the Novenber 7, 1997 NPR
on approaches for establishing State em ssions budgets that
factor in the differential effects on air quality in areas
violating a standard. Comments advocating alternative
approaches woul d be nost hel pful if they set forth concrete

proposal s on what anal ysis should formthe basis of budget
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cal cul ations. For exanple, sonme have suggested an approach
that would attenpt to quantify nore explicitly the cost
effectiveness of em ssions reductions in terns of
i nprovenents in anbi ent ozone concentrations in areas
violating a standard (neasured, for exanple, as cost per
popul ati on-wei ghted changes in parts per billion peak ozone
concentration) taking into account the | ocation of control
measur es through subregional nodeling. |If after review of
al ternative approaches (including sub-regional nodeling
anal yses submtted by the States and other commenters), EPA
concl udes that a new approach is appropriate, EPA w Il issue

a SNPR.
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VIIl. Inpact on Small Entities

The Regul atory Flexibility Act, 5 U S. C. 601 et
seq. (RFA), provides that whenever an agency is required to
publish a general notice of proposed rul emaking, it nust
prepare and nmake available a regulatory flexibility
analysis, unless it certifies that the proposed rule, if
promul gated, will not have “a significant econom c inpact on
a substantial nunmber of small entities.” 1d., section
605(b). Courts have interpreted the RFA to require a
regul atory flexibility analysis only when snall entities

Wl be subject to the requirenents of the rule. See, e.qg.

M d-Tex Electric Cooperative, Inc. v. EERC, 773 F.2d 327

(D.C. Gr. 1985) (agency's certification need only consider
the rule's inpact on regulated entities and not indirect
i npact on small entities not regul ated).

In the proposed rul emaki ng, which EPA published by
noti ce dated Novenber 7, 1997, 62 FR 60318, EPA noted that
t he proposed rule would not directly regul ate smal
entities. Instead, the proposed rule would require States
to devel op, adopt, and submt SIP revisions that woul d
achi eve the necessary NOx em ssion reductions, and would
| eave to the States the task of determ ning how to obtain
t hose reductions, including which entities to regulate. The

EPA al so noted, in the proposed rule, that because affected
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States woul d have discretion to choose which sources to
regul ate and how nuch em ssions reductions each sel ected
source woul d have to achi eve, EPA could not, at the tine of
the proposal, predict the effect of the rule on snal
entities.

The purposes of the RFA, the RFA's statutory
requirenents for regulatory flexibility anal yses, and the
caselaw all shed light on the neaning of the term “inpact”
as used in the RFA. These sources indicate that a rule can
have an “inpact” of concern under the RFA only with respect
to sources subject to the requirenents of the rule.

The RFA's “Findings and Purposes” section states,

It is the purpose of this Act to

establish as a principle of regulatory

i ssuance that agencies shall endeavor,

consistent wwth the objective of the rule and

of applicable statutes, to fit regulatory and

information requirenents to the scale of the

busi nesses, organi zati ons, and governnent al

jurisdictions subject to regul ation.

Pub. L. 96-354, section 2(b). This statenment of purpose

i ndi cates that Congress intended the RFA to ensure that
agencies tailored the requirenents of their regulations to
the resources and capabilities of entities “subject to

[ such] regulation.” Oher provisions of the RFA refl ect

this statenent of purpose. For exanple, RFA sections 603

and 604 require that the initial and final regulatory
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flexibility analyses identify the types and estimte the
nunbers of small entities “to which the proposed rule wll
apply” (sections 603(b)(3) and 604(a)(3)); and other RFA
provi sions make clear that the regulatory flexibility
anal yses are to focus on howto mnimze rule requirenments
for small entities (sections 603(c)(1) and (4), 605(a)(5)).
Taken as a whol e, these provisions suggest that agencies
shoul d undertake the RFA analyses only with respect to rules
to which small entities are subject.

Two Federal court cases support this interpretation of

“inmpact”: Md-Tex Elec. Co-op v. FERC, 773 F.2d 327, 342

(D.C. Gr. 1985), summarized above, and United Distribution

Conpani es v. FERC, 88 F.3d 1105 (D.C. Cr. 1996). 1In United

Di stribution Conpanies, the court stated that the M d-Tex

court—

...conducted an extensive analysis of the RFA
provi si ons governi ng when a regul atory
flexibility analysis is required and

concl uded that no analysis is necessary when
an agency determnes “that the rule will not
have a significant econom c inpact on a
substantial nunber of small entities that are
subject to the requirenments of the rule.”

Id. at 1170 (quoting Md-Tex court, enphasis added by United

Distribution court). For a nore detailed analysis by EPA of

the RFA, see “Final Rule: National Anbient Air Quality

Standards for Ozone,” 62 FR 38856, 38888 (July 18, 1997).
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For the reasons indicated above, EPA certified that the
proposed rule would “not have, if pronulgated, a significant
econom c i npact on a substantial nunber of small entities.”
The Agency received a nunber of comments on this
certification, including several challenging the
certification as inproper under the RFA. The EPA is
currently considering these coments and will respond to
themin |ight of the rul emaking record after comments are
received on this supplenental proposal

Today’ s suppl enental proposal does not contain anything
that woul d adversely affect small entities. The SIP
criteria and em ssions reporting requirenents proposed in
today’s action would apply only to States, and woul d not, by
t hensel ves, subject any other entities to any regul ation.
The NOx budget trading programis a recommendation to
States, but not a requirenent, and thus does not subject any
entities to any requirenents. In addition, the trading
program if adopted by a State, would provide sources
subject to the State NOx controls additional flexibility in
nmeeting SIP requirenents. Thus, the trading program would
have a beneficial effect on State-regul ated sources,
including small entities subject to those State
requi renents. Accordingly, EPA certifies that this

suppl enental proposal will not, if pronul gated, have a
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significant econom c inpact on a substantial nunber of snall
entities.

As noted in Section VI, Interaction with Title IV NOx
Rul e, today’s suppl enental proposal includes, in addition to
provisions directly related to the NOx SIP call, a revision
to the 40 CFR Part 76, which inplenments the NOx requirenents
of the acid rain provisions in Title IV of the CAA
Amendnent s and which applies directly to sources. The
revision is designed to | essen the admnistrative
requi renents inposed on sources affected by the acid rain
programthat are in States that adopt a NOx cap-and-trade
program Because the only inpact of this revision wll be
to ease admnistrative requirenents, it wll not have any
adverse effect on any small entity that may be subject to
the rule’s requirenments. Accordingly, | certify that
this part of today’ s proposed rule will not have a
significant econom c effect on a substantial nunber of snall
entities.
| X.  Unfunded Mandat es Ref orm Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(UVMRA), P.L. 104-4, establishes requirenents for Federal
agencies to assess the effects of their regulatory actions
on State, local, and tribal governnents and the private

sector. Under section 202 of the UVRA, 2 U S.C. 1532, EPA
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generally nmust prepare a witten statenent, including a
cost-benefit analysis, for any proposed or final rule that
“includes any Federal nandate that may result in the
expenditure by State, local, and tribal governnents, in the
aggregate, or by the private sector, of $100, 000,000 or nore

in any one year.” A “Federal mandate” is defined under
section 421(6), 2 U S.C. 658(6), to include a “Federal
i ntergovernnmental nmandate” and a “Federal private sector
mandate.” A “Federal intergovernnental mandate,” in turn
is defined to include a regulation that “would i npose an
enforceabl e duty upon State, local, or tribal governnents,”
section 421(5)(A) (i), 2 U S.C. 658(5 (A (i), except for,
anong other things, a duty that is “a condition of Federal
assi stance,” section 421(5) (A (i)(l). A “Federal private
sector mandate” includes a regulation that “would i npose an
enforceabl e duty upon the private sector,” with certain
exceptions, section 421(7)(A), 2 U.S.C. 658(7)(A.

Before promul gating an EPA rule for which a witten
statenent is needed under section 202 of the UVRA, section
205, 2 U.S.C. 1535, of the UWRA generally requires EPA to
identify and consi der a reasonabl e nunber of regul atory
alternatives and adopt the |east costly, nopst cost-effective
or | east burdensone alternative that achieves the objectives

of the rule.
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Under section 203 of UVRA, 2 U S. C. 1533, before EPA
establishes any regulatory requirenents “that m ght
significantly or uniquely affect small governnents” EPA nust
have devel oped a small governnent agency plan. The plan
must provide for notifying potentially affected snal
governnents; enabling officials of affected snal
governnments to have neaningful and tinely input in the
devel opnent of EPA regul atory proposals with significant
Federal intergovernnental mandates; and inform ng,
educating, and advising snmall governnments on conpliance with
the regul atory requirenents.

Under section 204 of UVRA, 2 U S.C. 1534, if an agency
proposes a rule that contains a “significant Federa
i ntergovernnmental mandate[], the agency nust devel op a
process to permt elected officials of State, |ocal, and
tribal governnments to provide input into the devel opnent of
t he proposal .

The EPA addressed these issues, in the proposed
rul emaking as to the proposed NOx SIP call. However,
as noted in Section VI, Interaction with Title IV NOx Rul e,
today’ s suppl enental proposal includes, in addition to
provisions directly related to the proposed NOx SIP call, a
revision to the 40 CFR Part 76, which inplenents the NOx

requirenents of the acid rain provisions in Title IV of the
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CAA Anmendnents and which applies directly to sources. The
revision is designed to | essen the admnistrative
requi renents inposed on sources affected by the acid rain
programthat are in States that adopt a NOx cap-and-trade
program Because the only inpact of this part of the rule
will be to ease adm nistrative requirenents, it will not
i npose costs that would trigger the requirenents of UVRA
sections 202, 204, or 205. For the sane reason, this part
of the rule would not result in regulatory requirenents that
m ght significantly affect small governnents; noreover, this
part of the proposed rule would not inpose requirenents
unique to small governnents. Thus, the requirenents of
section 203 (2 U.S.C. 1533) do not apply to the revisions to
40 CFR Part 76
X. Paperwor k Reduction Act

The information collection requirenents in this
proposed rul e have been submtted for approval to the Ofice
of Managenent and Budget (OVB) under the Paperwork Reduction
Act,44 U S.C. 3501 et seq. An Information Collection
Request (I CR) docunent has been prepared by EPA (I CR No.
1857.01) and a copy may be obtained from Sandy Farner, OPPE
Regul atory Information Division, US Environnmental Protection
Agency (2137), 401 M St. SW Washi ngton, DC 20460 or by
calling (202) 260-2740.



313

The EPA believes that it is essential that conpliance
with the regional control strategy be verified. Tracking
em ssions is the principal nmechanismto ensure conpliance
wi th the budget and to assure the downw nd affected States
and EPA that the ozone transport problemis being mtigated.
I f tracking and periodic reports indicate that a State is
not inplementing all of its NOx control neasures begi nning
with the conpliance date for NOx controls or is off track to
nmeet its statew de budget by 2007, EPA will work with the
State to determ ne the reasons for nonconpliance and what
course of renedial action is needed. The reporting
requi renents are nmandatory and the | egal authority for the
proposed reporting requirenments resides in section 110(a)
and 301(a) of the CAA. Em ssions data being requested in
today' s proposal would not be considered confidential by
EPA. Certain process data nay be identified as sensitive by
a State and are then treated as "State-sensitive” by EPA

The reporting and record keeping burden for this
collection of information is described bel ow

Respondent s/ Affected Entities: States, along with the
District of Colunbia, which are included in the NOx SIP
call.

Nunber of Respondents: 23

Frequency of Response: annually, triennially
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Esti mat ed Annual Hour Burden per Respondent: 282

Esti mat ed Annual Cost per Respondent: $7,942.68

Estimated Total Annual Hour Burden: 6, 486

Esti mated Total Annualized Cost: $182,682.00

There are no additional capital or operating and
mai nt enance costs associated with the reporting requirenments
of the proposed rule. During the 1980s, an EPA initiative
established el ectronic conmunication wth each State
envi ronment al agency. This included a conputer term nal for
any States needing one in order to conmunicate with the
EPA' s national data base systens. Costs associated with
repl aci ng and mai ntaining these termnals, as well as
storage of data files, have been accounted for in the ICR
for the existing annual inventory reporting requirenments
(OVB # 2060-0088).

Burden neans the total tinme, effort, or financial
resources expended by persons to generate, maintain, retain,
or disclose or provide information to or for a Federal
agency. This includes the tine needed to review
instructions; develop, acquire, install, and utilize
technol ogy and systens for the purposes of collecting,
val i dating, and verifying information, processing and

mai ntai ning information, and di scl osing and providi ng
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information; adjust the existing ways to conply with any
previ ously applicable instructions and requirenments; train
personnel to be able to respond to a coll ection of
i nformati on; search data sources; conplete and review the
collection of information; and transmt or otherw se
di scl ose the information.

An agency may not conduct or sponsor, and a person is
not required to respond to a collection of information
unless it displays a currently valid OVB control nunber.
The OMB control nunbers for EPA's regulations are listed in
40 CFR part 9 and 48 CFR chapter 15.

Send comments on the Agency's need for this
informati on, the accuracy of the provided burden estimates,
and any suggested nmethods for m nim zing respondent burden,
i ncl udi ng through the use of automated collection techniques
to the Director, OPPE Regul atory Information D vision, US
Envi ronnmental Protection Agency (2137), 401 MSt., SW
Washi ngton, DC 20460; and to the O fice of Information and
Regul atory Affairs, Ofice of Managenent and Budget, 725
17th St. NW Washington, DC 20503, marked "Attention: Desk
Oficer for EPA." Comments are requested by [Insert date 45

days after publication in the Federal Reqgister]. Include

the I CR nunber in any correspondence.

Xl. Judicial Review
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Section 307(b)(1) of the CAA indicates which Federal
Courts of Appeal have venue for petitions of review of final
actions by EPA. This Section provides, in part, that
petitions for review nmust be filed in the Court of Appeals
for the District of Colunbia Circuit if (i) the agency
action consists of “nationally applicable regul ations
promul gated, or final action taken, by the Adm nistrator,”
or (ii) such action is locally or regionally applicable, if
“such action is based on a determ nation of nationw de scope
or effect and if in taking such action the Adm nistrator
finds and publishes that such action is based on such a
determ nation.”

Any final action related to the NOx SIP Call is
“nationally applicable” within the neaning of section
307(b)(1). As an initial matter, through this rule, EPA
interprets section 110 of the Act in a way that could affect
future actions regulating the transport of pollutants. 1In
addition, the SIP Call, as proposed, would require 22 States
and the District of Colunbia to establish em ssions budgets
for NOx. The SIP Call also is based on a commopn core of
factual findings and anal yses concerning the transport of
ozone and its precursors between the different States
subject to the SIP Call. Finally, EPA plans to establish in

the final rule uniformapprovability criteria that would be
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applied to all States subject to the SIP call. For these
reasons, the Admnistrator also is determ ning that any
final action regarding the NOx SIP Call is of nationw de
scope and effect for purposes of section 307(b)(1). Thus
any petitions for review of final actions regarding the SIP
Call nust be filed in the Court of Appeals for the D strict

of Columbia Circuit wwthin 60 days fromthe date final

action is pronulgated in the Federal Register.
XlI. Regulatory Analysis
Under Executive Order 12866 (58 FR 51735, QOctober 4,
1993), the Agency nust determ ne whether the regul atory
action is "significant" and therefore subject to Ofice of
Managenent and Budget (OVB) review and the requirenents of
the Executive Order. The Order defines "significant
regul atory action" as one that is likely to result in a rule
t hat may:
(1) have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way
t he econony, a sector of the econony, productivity,
conpetition, jobs, the environnment, public health or
safety, or State, local, or tribal governnents or
comuni ties;
(2) create a serious inconsistency or otherw se

interfere with an action taken or planned by anot her
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agency;

(3) materially alter the budgetary inpact of

entitlenents, grants, user fees, or |oan prograns or

the rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of

| egal mandates, the President's priorities, or the

principles set forth in the Executive O der.

As EPA indicated in the proposed rul emaking, this
action is a "significant regulatory action" because it would
have an annual effect on the econony of approximtely $2
billion. 62 FR 60318, 60373. Accordingly, the notice of
proposed rul emaki ng was submtted to OVMB for review  For
the sanme reason, today’s suppl enental notice of proposed
rul emeki ng was submtted to OVB for review Any witten
comments from OVB to EPA and any witten EPA response to
those comments are included in the docket. The docket is
avai l able for public inspection at the EPA's Air Docket
Section, which is listed in the ADDRESSES section of this
pr eanbl e.

Li st of Subjects

40 CFR Part 51

Environnental protection, Admnistrative practice and
procedure, Air pollution control, Carbon nonoxi de,

| nt ergovernnental relations, Nitrogen dioxide, Ozone,
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Particulate matter, Reporting and recordkeepi ng
requi renents, Sul fur oxides, Transportation, Volatile
or gani ¢ conpounds.
40 CFR Part 76
Envi ronmental protection, Acid rain program Air pollution
control, Nitrogen dioxide, Reporting and recordkeeping

requirenents.
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Suppl emrental Notice for the Finding of Significant Contribution and
Rul emaki ng for Certain States in the Ozone Transport Assessment G oup

Regi on for Purposes of Reducing Regional Transport of Ozone Page 364 of
525

40 CFR Part 96
Envi ronnental protection, Admnistrative practice and
procedure, Air pollution control, N trogen dioxide,

Reporting and recordkeepi ng requirenents.

Dat ed: Carol M Browner,
Adm ni strat or
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For the reasons set forth in the preanble, parts 51, 76, and
96 of chapter 1 of title 40 of the Code of Federa
Regul ations are proposed to be anended as foll ows:
PART 51 -- REQUI REMENTS FOR PREPARATI ON, ADOPTI ON, AND
SUBM TTAL OF | MPLEMENTATI ON PLANS
1. The authority citation for part 51 continues to read as
fol |l ows:

Authority: 42 U. S.C. 7401, 7410, 7411, 7412, 7413,
7414, 7470-7479, 7501-7508, 7601, and 7602.
Subpart G - Control Strategy [ AMENDED]
2. Subpart Gis anended to add 88 51.121 and 51.122 to read
as follows:
8 51.121 Requirenents for state inplenentation plan
revisions relating to budgets for em ssions of oxides of
ni trogen.

(a) The EPA Adm nistrator finds that the State
i npl ementation plans (SIPs) for the States listed in
paragraph © of this section are substantially inadequate to
conply with the requirenents of section 110(a)(2)(D) of the
Clean Air Act, 42 U S . C. 7410(a)(2)(D), and to mtigate
adequately the interstate pollutant transport described in
section 184 of the Cean Air Act, 42 U S.C. 7511c, with

respect to nonattai nment areas under the 1-hour ozone
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nati onal anbient air quality standards (NAAQS), to the
extent that those SIPs do not provide for conpliance with a
budget of em ssions of nitrogen oxides (“NOx budget”) as
described in paragraph (e) of this section. To cure such
i nadequacy, each of the States |listed in paragraph © of this
section nmust submt to EPA a SIP revision that provides for
conpliance with such NOx budget and associ ated SIP
provi sions described in this section.

(b) The EPA Adm nistrator determ nes that the States
listed in paragraph © of this section nust submt SIP
revi sions under section 110(a)(1) of the Clean Air Act, 42
U S C 7410(a)(1l), that provide for conpliance with a NOx
budget, as described in paragraph (e) of this section and
associ ated SIP provisions described in this section, to
conply with the requirenents of section 110(a)(2)(D) of the
Clean Air Act, 42 U S.C 7410(a)(2)(D), with respect to
nonattai nnment areas under the 8-hour ozone NAAQS.

© The States subject to paragraphs (a) and (b) of this
section are: Al abama, Connecticut, Del aware, Georgi a,
Il1linois, Indiana, Kentucky, Maryland, Massachusetts,
M chi gan, M ssouri, New Jersey, New York, North Carolina,
Ohi o, Pennsyl vani a, Rhode |sland, South Carolina, Tennessee,
Virginia, West Virginia, Wsconsin, and the District of

Col unhbi a.
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(d) (1) The SIP subm ssions required under paragraphs
(a) and (b) of this section nust be submtted by no | ater
t han Septenber 30, 1999.

(2) The State nmakes an official subm ssion of its SIP
revision to EPA only when:

(1) The subm ssion conforns to the requirenments of
appendi x V to this part; and

(1i) The State delivers five copies of the plan to the
appropriate Regional Ofice, with a letter giving notice of
such acti on.

(e)(1) The NOx budget for a State listed in paragraph ©
of this section is defined as the total anount of NOx
em ssions allowed fromall sources in that State, as
i ndicated in paragraph (e)(4) of this section with respect
to that State.

(2) The SIP nust provide for conpliance with the NOx
budget during each ozone season, which includes May 1
t hrough Septenber 30 of the year 2007 and each subsequent
year.

(3) The SIP must require inplenentation of its control
measures by no |l ater than Septenber 30, 2002.

(4) The State-by-State amobunts of the NOx budget are as

foll ows:



State Budget

Al abana 155, 617
Connect i cut 39, 909
Del awar e 21, 010
District of 7,000
Col unbi a

CGeorgi a 159, 013
I1linois 218, 679
| ndi ana 200, 345
Kent ucky 158, 360
Mar yl and 73, 628
Massachusetts 73,575
M chi gan 199, 238
M ssouri 116, 246
New Jer sey 93, 464
New Yor k 185, 537
North Carolina 153, 106
Chio 236, 443
Pennsyl vani a 207, 250
Rhode | sl and 10, 132
Sout h Carolina 109, 267
Tennessee 187, 250
Virginia 162, 375
West Virginia 81, 701
W sconsin 95, 902
Tot al 2,945, 046
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(f) Each SIP revision nust set forth control neasures
to meet the NOx budget which include the follow ng:

(1) A description of enforcenent nethods including, but
not limted to:

(1) Procedures for nonitoring conpliance with each of
t he selected control neasures;

(1i) Procedures for handling violations; and
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(ti1) A designation of agency responsibility for
enf orcenent of inplenmentation.

(2) Should a State elect to inpose control neasures on
NOx sources serving electric generators with a nanmepl ate
capacity greater than 25 MM or boilers with a maxi num
desi gn heat input greater than 250 mBtu/ hr as a neans of
meeting its NOx budget, then those neasures nust either:

(1) inpose a NOx mass em ssions cap on each source;

(i1) inmpose a NOx emission rate limt on each source
and assune nmaxi num operating capacity for every such source
for purposes of estimating mass NOx em ssions; or

(ti1) inpose any other regulatory requirenment which the
State has denonstrated to EPA provi des equival ent or greater
assurance than options (2)(i) or (2)(ii) of this section
that the State will neet its NOx budget.

(g9) (1) Each SIP revision nmust denonstrate that the
measures, rules, and regul ations contained in it are
adequate to provide for the tinely conpliance with the NOx
budget during the 2007 ozone season.

(2) The denonstration nust include the foll ow ng:

(1) Each revision nust contain a detail ed baseline
inventory of NOx mass em ssions from point, area, and nobile
sources in the year 2007 absent the control neasures

specified in the SIP subm ssion. The State nust use the sane
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baseline inventory that EPA used in calculating the State’s
NOx budget .

(1i) Each revision nust contain a summary of NOx mass
em ssions in 2007 projected to result frominpl enentation of
each of the new control neasures and fromall NOx sources
toget her follow ng inplenmentation of such control neasures.
The summary nmust assunme the same NOx nmass em ssions for
nmobi | e sources assuned by EPA in calculating the State’s
budget, unless the State has adopted neasures nore stringent
than the Federal neasures incorporated into the budget
calculation. The State nust provide EPA with a summary of
the conputations, assunptions, and judgnments used to
determ ne the degree of reduction of projected em ssions
that will result fromthe inplenentation of the contro
nmeasur es.

(1i1) Each revision nust identify the sources of the
data used in the projection of em ssions.

(h) Each revision nmust conply with 8 51.116 (regarding
data availability).

(1) Each revision nust provide for nonitoring the
status of conpliance with any rules and regul ati ons adopt ed
to nmeet the NOx budget. Specifically, the revision nust
meet the follow ng requirenents:

(1) The revision nust provide for legally enforceable
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procedures for requiring owers or operators of stationary
sources to maintain records of and periodically report to
the State--

(A) Information on the amount of NOx em ssions fromthe
stationary sources; and

(B) Oher information as may be necessary to enable the
State to determ ne whet her the sources are in conpliance
wi th applicable portions of the control neasures;

(1i) The revision nust conply with 8 51.212 of this
part (regarding testing, inspection, enforcenment, and
conpl ai nts);

(tit) If the revision contains any transportation
control neasures, then the revision nust conply with §

51. 213 (regarding transportation control neasures);

(tv) If the revision contains nmeasures to control NOx
sources serving electric generators with a nanepl ate
capacity greater than 25 MM or greater or boilers with a
maxi mum desi gn heat input greater than 250 nmBtu/ hr, then
the revision nmust require such sources to use a continuous
em ssions nonitoring system

(j) Each revision nust show that the State has |egal
authority to carry out the revision, including authority to:

(1) Adopt em ssions standards and limtations and any

ot her neasures necessary for attai nnent and mai nt enance of
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the State’s NOx budget specified in paragraph (e) of this
section;

(2) Enforce applicable | aws, regul ations, and
st andards, and seek injunctive relief;

(3) Obtain information necessary to determ ne whet her
air pollution sources are in conpliance with applicable
| aws, regulations, and standards, including authority to
requi re recordkeepi ng and to make i nspections and conduct
tests of air pollution sources.

(4) Require owners or operators of stationary sources
to install, maintain, and use em ssions nonitoring devices
and to nake periodic reports to the State on the nature and
anmounts of em ssions fromsuch stationary sources; also
authority for the State to nake such data available to the
public as reported and as correlated with any applicable
em ssions standards or limtations.

(k) (1) The provisions of |law or regul ation which the
State determ nes provide the authorities required under this
section nust be specifically identified, and copies of such
| aws or regulations be submtted with the SIP revision.

(2) Legal authority adequate to fulfill the
requi renents of 8 51.121(j)(3) and (4) of this subpart may
be delegated to the State under 8 114 of the Act.

(1)(1) Arevision may assign legal authority to |ocal
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agencies in accordance with § 51.232.

(2) Each revision nust conply with 8 51.240 (regarding
general plan requirenents).

(m Each revision shall contain legally enforceable
conpl i ance schedul es setting forth Septenber 30, 2002 as the
date by which all sources or categories of such sources nust
be in conpliance with any applicable requirenent of the SIP
revision.

(n) Each revision nmust conply with 8 51.280 (regarding
resour ces).

(o) For purposes of the SIP revisions required by this
section, EPA may nmake a finding under 8 179(a)(1)-(4) of the
Act, 42 U . S.C. 7509(a)(1l)-(4), starting the sanctions
process set forth in 8 179(a) of the Act. Any such finding
wi |l be deened a finding under 8 52.31© of this part and
sanctions will be inposed in accordance with the order of
sanctions and the ternms for such sanctions established in §
52. 31.

(p) Each revision nust provide for State conpliance
with the reporting requirenents set forth in 8 51.122 of
this part.

8§ 51.122 Em ssions Reporting Requirenents for SIP Revisions
Rel ating to Budgets for NOx Em ssions.

(a) For its transport SIP revision under 8§ 51.121 of
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this part, each State nust submit to EPA NOx em ssions data
as described in this section.

(b) Each revision nust provide for periodic reporting
by the State of NOx em ssions data to denonstrate that the
em ssions budget set forth in 8 51.121(e)(4) is being net.

(1) Annual reporting. Each revision nust provide for
annual reporting of NOx em ssions data fromall of the
foll ow ng sources and source categori es:

(1) All NOx sources within the State which the State
chooses to regulate specifically for the purpose of neeting
the NOx budgets submtted under 8§ 51.121(e)(4). This would
include all NOx sources within the State which are subject
to measures included by the State in its transport SIP
revision submtted under 8 51.121. On road and nonroad
nobi | e sources are not included unless controls greater than
t hose Federally mandated are required for these sources.

(1i) The direct reporting of data from sources to EPA
used for conpliance with the requirenents of a trading
program neeting the requirenents of 40 CFR Part 96 and/or
direct reporting of data from sources to EPA used for
nmeeting the nonitoring and reporting requirenments of Subpart
H of 40 CFR Part 75 can be used to satisfy this requirenent.

(2) Triennial reporting. Each plan nust provide for

triennial (i.e., every third year) reporting of NOx
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em ssions data fromall sources within the State

(3) Year 2007 reporting. Each plan must provide for
reporting of year 2007 NOx em ssions data fromall sources
within the State.

(4) The data availability requirenments in 8 51.116 nust
be followed for all data submtted to neet the requirenents
of paragraphs (b)(1),(2) and (3) of this section.

© The data reported in paragraph (b) of this section
for stationary point sources nust neet the follow ng m nimm
criteria:

(1) For annual data reporting purposes the data nust
i nclude the foll ow ng m ni mrum el enent s:

(1) I'nventory year.

(i) State FIPS code.

(ii1) County FIPS code.

(iv) Federal ID code (plant).

(v) Federal 1D code (point).

(vi) Federal |ID code (process).

(vii) Federal 1D code (stack).

(vii) Site Nane.

(viii) Physical Address.

(ix) ScC

(x) Pollutant code.

(xi) Annual em ssions.
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(xi1) Ozone Season eni ssions.

(xi1i) Area designation

(2) I'n addition, the annual data must include the
followi ng mninmum el ements as applicable to the em ssions
estimati on net hodol ogy.

(1) Fuel heat content (annual).

(i1) Fuel heat content (seasonal).

(1i1) Source of fuel heat content data.

(tv) Activity throughput (annual).

(v) Activity throughput (seasonal).

(vi) Source of activity/throughput data.

(vii) Wnter throughput (9.

(viii) Spring throughput (9.

(1 x) Sunmer throughput (9.

(x) Fall throughput (9.

(xi) Wbrk weekday em ssions.

(xi1) Em ssion factor.

(xiii) Source of em ssion factor.

(xiv) Hr/day in operation.

(xv) Operations Start time (hour).

(xvi) Day/wk in operation.

(xvii) Wk/yr in operation.

(3) The triennial and 2007 inventories must include the

foll ow ng data el enents
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(i) The data required in paragraphs (c)(1) and (c)(2)
of this section.

(1i) X coordinate (latitude).

(ii1) Y coordinate (longitude).

(1v) Stack height.

(v) Stack dianeter.

(vi) Exit gas tenperature.

(vii) Exit gas velocity.

(viii) Exit gas flow rate

(ix) SIC

(x) Boiler/process throughput design capacity.

(xi) Maxi mum design rate.

(xi1) Maxi mum capacity.

(xiti) Primary control efficiency.

(xiv) Secondary control efficiency.

(xv) Control device type.

(d) The data reported in paragraph (b) of this section
for area sources nust include the follow ng m ni mum
el ement s:

(1) For annual inventories it nust include:

(1) I'nventory year.

(1i) State FIPS code.

(1i1) County FIPS code.

(iv) SCC.
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(v) Em ssion factor.

(vi) Source of em ssion factor.

(vii) Activity/throughput |evel (annual).

(viii) Activity throughput |evel (seasonal).

(i x) Source of activity/throughput data.

(x) Spring throughput (9.

(xi) Sunmer throughput (9.

(xi1) Fall throughput (9.

(xiii) Control efficiency (%.

(xiv) Pollutant code.

(xv) Ozone Season em ssions.

(xvi) Source of em ssions data.

(xvii) Hr/day in operation.

(xviii) Day/wk in operation.

(xi x) Wk/yr in operations.

(2) The triennial and 2007 inventories must contain at
a mnimumall the data required in paragraph (d)(1) of this
section.

(e) The data reported in paragraph (b) of this section
for nobile sources nust neet the followng mninmumcriteria:
(1) For the annual, triennial, and 2007 inventory
pur poses the follow ng data nust be reported:

(1) I'nventory year.

(ii) State FIPS code.
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(1i1) County FIPS code.

(iv) Emssion factor.

(v) Source of em ssion factor.

(vi) Activity (VMI by Roadway C ass).

(vii) Source of activity data.

(viii) Pollutant code.

(1 x) Sunmer work weekday em ssions.

(x) Ozone season eni ssions.

(xi) Source of em ssions data.

(f) Approval of ozone season cal culation by EPA. Each
State nmust submit for EPA approval an exanple of the
cal cul ation procedure used to cal cul ate ozone season
em ssions along with sufficient information for EPA to
verify the cal cul ated val ue of ozone season em ssions.

(g) Reporting schedul es.

(1) Annual reports are to begin wth data for the year
2003.

(2) Triennial reports are to begin wwth data for the
year 2002.

(3) Year 2007 data are to be submtted for the year
2007.

(4) States nmust submt data for a required year by 12
mont hs after the end of the cal endar year for which the data

are col |l ect ed.
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(h) Data Reporting Procedures. Wen submtting a
formal NOx budget em ssions report and associ ated data,
States shall notify the appropriate EPA regional office.

(1) States are required to report em ssions data in an
electronic format to the | ocation given in paragraph (h)(5)
of this section. Several options are available for data
reporting.

(2) An agency may choose to continue reporting to the
EPA Aeronetric Information Retrieval System (AIRS) system
using the AIRS facility subsystem (AFS) format for point
sources. (This option will continue for point sources for
sone period of tine after AIRS is reengi neered (before
2002), at which time this choice may be di scontinued or
nodi fied.)

(3) An agency may convert its em ssions data into the
Em ssion Inventory | nprovenent Progranf El ectronic Data
I nterchange (EIIP/EDI) format. This file can then be nade
avail able to any requestor, either using E-mail, floppy
di sk, or value added network (VAN), or can be placed on a
file transfer protocol (FTP) site.

(4) An agency may submt its em ssions data in a

proprietary format based on the EIIP data nodel

(5) For options (h)(3) and (4), the terns submtting

and reporting data are defined as either providing the data
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in the EIIP/EDI format or the EIlP based data node
proprietary format to EPA, Ofice of Air Quality Planning
and Standards, Em ssion Factors and Inventory Goup directly
or notifying this group that the data are available in the
specified format and at a specific electronic |ocation
(e.g., FTP site).

(6) For annual reporting (not for triennial reports) a
State may have sources submt the data directly to EPA
This option will be available to any source in a State that
is both participating in a trading program neeting the
requi renents of part 96 of this chapter and that has agreed
to accept data in this format. The EPA will make both the
raw data submtted in this format and sunmary data avail abl e
to any State that chooses this option.

(1) Definitions. As used in this section, the
foll ow ng words and terns shall have the neanings set forth
bel ow:

(1) Annual em ssions. Actual em ssions for a plant,
poi nt, or process, either nmeasured or cal cul at ed.

(2) Ash content. Inert residual portion of a fuel.

(3) Area designation. The designation of the area in
whi ch the reporting source is located wwth regard to the
ozone national anbient air quality standard. This would

i nclude attai nment or nonattai nnent designations. For
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nonat t ai nnent desi gnations, the classification of the
nonattai nnment area nust be specified, i.e., transitional,
mar gi nal , noderate, serious, severe, or extrene.

(4) Boiler design capacity. A neasure of the size of a
boil er, based on the reported nmaxi mum conti nuous steam fl ow.
Capacity is calculated in units of MVBtu/ hr.

(5) Control device type. The nanme of the type of
control device (e.g., wet scrubber, flaring, or process
change) .

(6) Control efficiency. The em ssions reduction
efficiency of a primary control device, which shows the
anount of reduction of a particular pollutant froma
process’ em ssions due to controls or material change.
Control efficiency is usually expressed as a percentage or
in tenths.

(7) County/parish/reservation (FIPS). Federa
I nformation Placenent System (FIPS). FIPS is the system of
uni que nuneric codes devel oped by the governnment to identify
States, counties, towns, and townships for the entire United
States, Puerto Rico, and Guam

(8) Day/wk in operations. Days per week that the
emtting process operates.

(9) Em ssion factor. Ratio relating em ssions of a
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specific pollutant to an activity or material throughput
| evel .

(10) Exit gas flow rate. Nuneric value of stack gas
flow rate.

(11) Exit gas tenperature. Nuneric value of an exit
gas streamtenperature.

(12) Exit gas velocity. MNuneric value of an exit gas
streamvel ocity.

(13) Fall throughput (% . Portion of throughput for
the three Fall nonths (Septenber, COctober, Novenber). This
represents the expression of annual activity information on
the basis of four seasons, typically spring, summer, fall,
and winter. It can be represented either as a percentage of
t he annual activity (e.g., production in sunmer is 40
percent of the year’s production), or in ternms of the units
of the activity (e.g., out of 600 units produced, spring =
150 units, summer = 250 units, fall = 150 units, and w nter
= 50 units).

(14) Federal ID code (plant). Unique codes for a plant
or facility, containing one or nore pollutant-emtting
sour ces.

(15) Federal ID code (point). Unique codes for the

poi nt of generation of em ssions, typically a physical piece
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of equi prent.

(16) Federal ID code (stack nunmber). Uni que codes for
t he poi nt where em ssions fromone or nore processes are
rel eased into the atnosphere.

(17) Federal Information Placenent System (FIPS). The
system of uni que nuneric codes devel oped by the governnent
to identify States, counties, towns, and townships for the
entire United States, Puerto Rico, and Guam

(18) Heat content. The thermal heat energy content of
a solid, liquid, or gaseous fuel. Fuel heat content is
typically expressed in units of Btu/lb of fuel, Btu/gal of
fuel, joules/kg of fuel, etc.

(19) Hr/day in operations. Hours per day that the
emtting process operates.

(20) Maxi mum design rate. Maxi num fuel use rate based
on the equipnent’s or process’ physical size or operational
capabilities.

(21) Maxi mum nanepl ate capacity. A neasure of the size
of a generator, and is put on the unit’s naneplate by the
manuf acturer. The data elenent is reported in MNor KW

(22) Ozone season. The period May 1 through Septenber
30 of a year.

(23) Physical address. Street address of facility.
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(24) Point source. A non-nobile source which emts 100
tons of NOx or nore per year. A non-nobile source which
emts less NOx per year than this anmount is an area source.

(25) Pollutant code. A unique code for each reported
pol l utant that has been assigned in the ElIP Data Model.
Character nanes are used for criteria pollutants, while
Chem cal Abstracts Service (CAS) nunbers are used for all
ot her pollutants. Sone States nmay be using SAROAD codes for
pol lutants, but these should be able to be napped to the
El I P Data Mbdel pollutant codes.

(26) Process rate/throughput. A nmeasurable factor or
paraneter that is directly or indirectly related to the
em ssions of an air pollution source. Depending on the type
of source category, activity information may refer to the
anmount of fuel conbusted, the amount of a raw materi al
processed, the anount of a product that is nmanufactured, the
anount of a material that is handl ed or processed,
popul ati on, enploynent, nunber of units, or mles travel ed.
Activity information is typically the value that is
mul tiplied against an em ssion factor to generate an
em ssions estinmate.

(27) SCC. Source category code. A process-level code

t hat describes the equi pment or operation emtting
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pol | ut ants.

(28) Secondary control efficiency (%. The em ssion
reduction efficiency of a secondary control device, which
shows the amount of reduction of a particular pollutant from
a process’ em ssions due to controls or material change.
Control efficiency is usually expressed as a percentage or
in tenths.

(29) SIC. Standard Industrial Cassification code.

U S. Departnent of Commerce's categorization of businesses
by their products or services.

(30) Site nane. The nane of the facility.

(31) Spring throughput (% . Portion of throughput or
activity for the three spring nonths (March, April, My).
See the definition of Fall Throughput.

(32) Stack dianeter. Stack physical dianeter.

(33) Stack height. Stack physical height above the
surroundi ng terrain.

(34) Start date (inventory year). The cal endar year
that the em ssions estimates were calculated for and are
applicable to.

(35) Start tine (hour). Start time (if available) that
was applicable and used for cal cul ati ons of em ssions

esti mat es.



343

(36) State/providence/territory (FIPS). Federal
I nformation Placenent System (FIPS). FIPS is the system of
uni que nuneric codes devel oped by the governnent to identify
States, counties, towns, and townships for the entire United
States, Puerto Rico, and Guam

(37) Sumrer throughput (% . Portion of throughput or
activity for the three sunmmer nonths (June, July, August).
See the definition of Fall Throughput.

(38) Sumrer work weekday em ssions. Average day’s
em ssions for a typical day.

(39) WVMI by Roadway Cl ass. VMl stands for vehicle
mles traveled and is an expression of vehicle activity that
is used wth em ssion factors. The em ssion factors are
usual ly expressed in ternms of granms per mle of travel.
Since VMI does not directly correlate to em ssions that
occur while the vehicle is not noving, these non-noving
em ssions are incorporated into EPA' s MBI LE nodel em ssion
factors.

(40) Wnter throughput (% . Portion of throughput or
activity for the three winter nonths (Decenber, January,
February). See the definition of Fall Throughput.

(41) Week/year in operation. Weks per year that the

emtting process operates.
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(42) Work Weekday. Any day of the week except
Sat urday or Sunday.

(43) X coordinate (latitude). East-west geographic
coordi nate of an object.

(44) Y coordinate (longitude). North-south geographic
coordi nate of an object.

PART 76 -- [ AVENDED]
3. The authority citation for part 76 continues to read as
fol |l ows:

Authority: 42 U.S.C. 7601 and 7651, et seq.

4. 8§ 76.16 is added to read as foll ows:
8§ 76.16 Alternative conpliance.

(a)(1) A State or group of States may submt a petition
requesting that the Admnistrator, on his or her own notion,
may:

(i) Require the owners or operators of the Goup 1,
Phase Il coal-fired utility units with a tangentially fired
boiler or a dry bottomwall fired boiler in the State or the
group of States to be subject to the applicable em ssion
limtations for NOx in 8 76.5, in |lieu of the applicable
emssion limtations for NOx in §8 76.7; and

(1i) Provide that the owners or operators of the G oup

2 coal-fired utility units with a cell burner boiler,
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cyclone boiler, wet bottomboiler, or vertically fired
boiler in the State or the group of States are not subject
to the applicable emssion limtations for NOx in §8 76.6.

(2) A petition under paragraph (a)(1l) of this section
nmust denonstrate that the requirenents in paragraphs (b)(1)
and (2) of this section are net.

(3) A petition under paragraph (a)(1l) of this section
may be submtted, but nmay not be approved by the
Adm ni strator, before the State inplenentation plan or
Federal inplenentation plan covering the entire State, or
the State inplenmentation plans or Federal inplenentation
pl ans covering the entire group of States, under paragraph
(b) of this section becone final and federally enforceable.

(b) The Adm nistrator may take the actions in
paragraphs (a)(1)(i) and (ii) of this section if he or she
finds that, under the State inplenentation plan or Federal
i npl enentation plan covering the entire State or the State
i npl enentation plans or Federal inplenentation plans
covering the entire group of States:

(1) Each unit that is in the State or the group of
States and that, but for the provisions of this section,
woul d be subject to emssion limtations under this part

(i) I's subject to:

(A) A cap on total annual NOx em ssions; or
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(B) Two or nore seasonal caps that together Iimt total
annual NOx em ssi ons;

(1i) May trade authorizations to emt NOXx within each
such cap, provided that the Adm nistrator will consider (to
the extent denonstrated to his or her satisfaction) whether
the cost savings fromtrading will be offset by elimnation
of the ability of an owner or operator of a unit in the
State or the group of States to use a NOx averagi ng plan
under 8 76.11 in lieu of emssion limtations under 88 76.5,
76.6, or 76.7 that remain applicable under the provisions of
this section; and

(ti1) Must use authorizations to emt NOxto account
for:

(A) Any NOx em ssions by such unit; and

(B) Any NOx em ssions resulting fromreducing
utilization of such unit below its baseline utilization
(adjusted for changes in demand for electricity) and
shifting utilization to any other unit, or conbustion device
serving a generator, that is not subject to each such cap,
unless it is denonstrated to the satisfaction of the
Adm ni strator that any NOx em ssions under this paragraph
(b)(D(iii)(B) will not result in higher total NOx em ssions
fromsources in the State or group of States or in other

States; and
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(2)(i) Total annual NOx em ssions by all units that are
in the State or the group of States and that, but for the
provi sions of this section, would be subject to em ssion
[imtations under this part wll be equal to or |ower than
total annual NOx em ssions by such units if each such unit
is treated as subject to the applicable emssion limtation
in 88 76.5, 76.6, or 76.7 that would apply but for the
provi sions of this section.

(i1) I'n the case of a petition under paragraph (a) of
this section, total annual NOx em ssions by the units wll
be determ ned using the actual utilizations of the units for
the last 4 cal endar quarters prior to subm ssion of the
petition. 1In the case of action by the Adm nistrator on his
or her own notion under paragraph (a) of this section, total
annual NOx em ssions by the units will be determ ned using
the actual utilizations of the units for the |ast 4 cal endar
quarters prior to issuance of the draft decision under
paragraph © of this section.

© In acting on a petition or on his or her own notion
under paragraph (a) of this section, the Admnistrator wll
i ssue, for public comment, a draft decision on the petition
or a draft decision to act on his or her own notion and then
a final decision. The Admnistrator nay issue a draft

deci sion, but not final decision, on a petition or on his or
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her own notion before the State inplenmentation plan or
Federal inplenmentation plan covering the entire State, or
the State inplenmentation plans or Federal inplenentation

pl ans covering the entire group of States, under paragraph
(b) of this section becone final and federally enforceable.
The draft decision will set forth procedures that wll
govern issuance of the final decision and wll provide for:

(1) Service of notice of issuance of the draft decision
on.

(i) Any interested person;

(i1) The designated representative of each source with
one or nmore units that, but for the provisions of this
section, would be subject to the applicable em ssion
[imtation in 88 76.6 or 76.7;, and

(ti1) The air pollution control agencies that:

(A) Have jurisdiction over a unit covered by the draft
deci si on;

(B) Are in a State, or area in which there is a
federally recognized Indian tribe, whose air quality nay be
affected by the draft decision and that is contiguous to the
State, or the area in which there is a federally recognized
Indian tribe, where a unit covered by the draft decision is
| ocat ed; or

© Are in a State, or area in which there is a federally
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recogni zed Indian tribe, within 50 mles of a unit covered
by the draft decision.
(2) Publication of notice of issuance of the draft

decision in the Federal Register and in any State

publication designed to give general public notice in the
States in which the units covered by the draft decision are
| ocat ed,;

(3) A public comment period of at |east 30 days and
extension or reopening of the coment period by the
Adm ni strator for good cause;

(4) A public hearing, upon request or on the
Adm ni strator's own notion, to the extent the Adm nistrator
determ nes that a public hearing will contribute to the
deci si on-maki ng process by clarifying one or nore
significant issues affecting the draft deci sion;

(5) Consideration by the Adm nistrator of the comments
on the draft decision received during the public comment
period or any public hearing and witten response by the
Adm ni strator to any such rel evant coments;

(6) Notice of issuance of a final decision using the
met hods set forth in paragraphs (c)(1) and (2) of this
section for providing notice of the draft decision; and

(7) Appeals, governed by part 78 of this chapter, of

the final decision.
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(d) If, after the Adm nistrator issues a final decision
under paragraph © of this section and takes the actions set
forth in paragraphs (a)(1)(i) and (ii) of this section with
regard to a State or group of States, a State inplenentation
pl an or Federal inplenentation plan covering the entire
State or entire group of States is revised in a way that may
affect the basis for the findings on which such decision is
based, the Adm ni strator may, upon petition or on his or her
own notion, reconsider such decision.

(e) For purposes of this section, the term“State”
shall nmean one of the 48 contiguous States or the District
of Col unbi a.
PART 96 -- NOx Budget Tradi ng Program
5. The authority citation for part 96 reads as foll ows:

Aut hority: 42 U. S C. 7401, 7403, 7410, and 7601
6. Part 96 is added to read as fol |l ows:
Subpart A - NOx Budget Trading Program General Provisions
§ 96.1 Purpose.

8§ 96.2 Definitions.

8§ 96.3 Measurenents, abbreviations, and acronyns.
§ 96.4 Applicability.

§ 96.5 Retired unit exenption

§ 96.6 Standard requirenents.

§ 96.7 Conputation of tine.
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Subpart B - Authorized Account Representative for NOx
Budget Sources

8 96.10 Authorization and responsibilities of the NOx
aut hori zed account representative.

8§ 96.11 Alternate NOx authorized account representative.
8§ 96.12 Changing the NOx authorized account
representative, alternate NOx authorized account
representative; changes in the owners and operators.

8§ 96.13 Account certificate of representation.

8 96.14 (njections concerning the NOx authorized account
representative.

Subpart C - Permts

8 96.20 General NOx Budget permt requirenents.

8§ 96.21 Subm ssion of NOx Budget permt applications.

8§ 96.22 Information requirenents for NOx Budget permt
appl i cations.

8 96.23 NOx Budget permt contents.

8§ 96.24 Effective date of initial NOx Budget pernmit.

8 96.25 NOx Budget permt revisions.

Subpart D - Conpliance Certification

8§ 96.30 Conpliance certification report.

8§ 96.31 Permtting authority’s and Adm nistrator’s action

on conpliance certifications.
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8§ 96. 40
8§ 96.41
8§ 96. 42
Subpart
8§ 96.50
8§ 96.51

§ 96.52

352
E - NOx All owance All ocations
State tradi ng program budget.
Timng requirements for NOx al |l owance all ocati ons.
NOx al | owance al |l ocati ons.
F - NOx All owance Tracki ng System
NOx Al | owance Tracking System accounts.
Est abl i shnent of accounts.

NOx Al |l owance Tracking Systemresponsibilities of

NOx aut horized account representative.

8§ 96.53
§ 96.54
8§ 96.55
8 96. 56
8§ 96.55
Subpart
8§ 96. 60
8 96.61
8 96.62

Recordati on of NOx al |l owance all ocati ons.
Conpl i ance.

Banki ng.

Account error.

Cl osi ng of general accounts.
G - NOx Al owance Transfers

Scope and subm ssion of NOx all owance transfers.
EPA recordation

Noti ficati on.

Subpart H - Mnitoring and Reporting

§ 96.70
§ 96.71

Ceneral requirenents.

Initial certification and recertification

pr ocedur es.

§ 96.72

Qut of control periods.
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§ 96.73 Notifications.

8 96.74 Recordkeeping and reporting.

§ 96.75 Petitions.
Subpart | - Individual Unit Opt-ins

§ 96.80 Applicability.

§ 96.81 Ceneral
96.82 NOx authorized account representative.
96.83 Applying for NOx Budget opt-in permt.
96.84 (Opt-in process.
96.85 NOx Budget opt-in permt contents.
96.86 W thdrawal from NOx Budget Tradi ng Program

96. 87 Change in regul atory status.

w w w W W W w

96.88 NOx al l owance allocations to opt-in units.
Subpart A-NOx Budget Tradi ng Program General Provisions

§ 96.1  Purpose.
This part establishes general provisions and the
applicability, permtting, allowance, excess eni ssions,
monitoring, and opt-in provisions for the NOx Budget Trading
Program as a neans of mtigating the interstate transport of
ozone and nitrogen oxi des, an ozone precursor. The owner or
operator of a unit, or any other person, shall conmply with
the requirenments of this part only if such conpliance is
required by a State that has jurisdiction over the unit and

that incorporates by reference or otherw se adopts the
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requi renents of this part. A State that adopts the
requi renents of this part authorizes the Admnistrator to
assist the State in inplenenting the NOx Budget Trading
Program by carrying out the functions set forth for the
Adm nistrator in this part.
§ 96.2 Definitions.
The terns used in this part shall have the neanings set
forth in this section as foll ows:

Account certificate of representati on neans the conpl eted

and signed subm ssion required by subpart B of this part for
certifying the designation of a NOx authorized account
representative for a NOx Budget source or a group of
identified NOx Budget sources who is authorized to represent
t he owners and operators of such source or sources and of

t he NOx Budget units at such source or sources with regard

to matters under the NOx Budget Tradi ng Program

Account nunber neans the identification nunber given by the
Adm nistrator to each NOx Al l owance Tracki ng System account.

Acid Rain emissions linmtation means, as defined in § 72.2

of this chapter, a limtation on em ssions of sulfur dioxide
or nitrogen oxides under the Acid Rain Programunder title
IV of the Clean Air Act.

Adm ni strator nmeans the Adm nistrator of the United States

Environnmental Protection Agency or the Admnistrator's duly
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aut hori zed representative.

Al l ocate or allocation nmeans the determ nation by the

permtting authority or the Adm nistrator of the nunber of
NOx al l owances to be initially credited to a NOx Budget unit
or an allocation set-aside.

Aut omnat ed data acquisition and handli ng system or DAHS neans

t hat conponent of the CEMS, or other em ssions nonitoring
system approved for use under subpart H of this part,
designed to interpret and convert individual output signals
from pol |l utant concentration nonitors, flow nonitors,

di luent gas nonitors, and other conponent parts of the

nmoni toring systemto produce a continuous record of the
measured paraneters in the neasurenent units required by
subpart H of this part.

Boi l er neans an encl osed fossil or other fuel-fired
conbustion device used to produce heat and to transfer heat
to recirculating water, steam or other nedium

Clean Air Act nmeans the Cean Air Act, 42 U.S.C. 7401, et

seq., as anended by Pub. L. No. 101-549 (Novenber 15, 1990).

Conbi ned cycle system neans a system conprised of one or

nor e conbustion turbines, heat recovery steam generators,
and steam turbines configured to inprove overall efficiency
of electricity generation or steam production.

Conbusti on turbi ne neans an encl osed fossil or other fuel-
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fired device that is conprised of a conpressor, a conbustor
and a turbine, and in which the flue gas resulting fromthe
conmbustion of fuel in the conbustor passes through the
turbine, rotating the turbine.

Commence conmercial operation neans, with regard to a unit

that serves a generator, to have begun to produce steam

gas, or other heated nediumused to generate electricity for
sal e or use, including test generation. For purposes of 8§
96. 70 and except as provided in 8 96.5, for a unit that is a
NOx Budget unit under 8 96.4 on the date the unit commences
comerci al operation, such date shall remain the unit’s date
of commencenent of commercial operation even if the unit is
subsequently nodified, reconstructed, or repowered. For

pur poses of 8§ 96.70 and except as provided in 8 96.5 or
subpart | of this part, for a unit that is not a NOx Budget
unit under 8 96.4 on the date the unit commences conmerci al
operation, the date the unit beconmes a NOx Budget unit under
8 96.4 shall be the unit’s date of commencenent of

commer ci al operation.

Commence operation neans to have begun any nechani cal,

chem cal, or electronic process, including, with regard to a
unit, start-up of a unit’s conbustion chanber. For purposes
of § 96.21, 96.42, or 96.70 and except as provided in §

96.5, for a unit that is a NOx Budget unit under § 96.4 on
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the date of commencenent of operation, such date shal
remain the unit’s date of commencenent of operation even if
the unit is subsequently nodified, reconstructed, or
repowered. For purposes of 8§ 96.21, 96.42, or 96.70 and
except as provided in 8 96.5 or subpart | of this part, for
a unit that is not a NOx Budget unit under 8 96.4 on the
date of commencenent of operation, the date the unit becones
a NOx Budget unit under 8 96.4 shall be the unit’s date of
commencenent of operation.

Common st ack nmeans a single flue through which em ssions

fromtwo or nore units are exhausted.

Compli ance certification neans a subm ssion to the

permtting authority or the Adm nistrator, as appropriate,
that is required under subpart D of this part to report a
NOx Budget source’s or a NOx Budget unit's conpliance or
nonconpliance with this part and that is signed by the NOx
aut hori zed account representative in accordance with subpart

B of this part.

Conpl i ance account nmeans a NOx Al l owance Tracking System
account, established by the Adm nistrator for the NOx Budget
unit under subpart F of this part, in which the NOx

al l onance allocations for the unit are initially recorded
and in which are held NOx al |l owances avail abl e for use by

the unit for a control period for the purpose of neeting the
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unit's NOx Budget em ssions limtation.

Conpl i ance use date neans the first control period for which

a NOx all owance can be used for the purpose of neeting a
unit’s NOx Budget em ssions limtation.

Conti nuous eni ssion _nmonitoring system or CEMS neans the

equi pnent required under subpart Hof this part to sanpl e,
anal yze, measure, and provide, by readings taken at | east
once every 15 m nutes, a permanent record of em ssions,
expressed in pounds per mllion British thermal units
(I'b/mBtu) for nitrogen oxides. The equi pnent al so
provi des, for each hour, a permanent record of em ssions,
expressed in tons per hour for nitrogen oxides. The
foll ow ng systens are conponent parts included in a
conti nuous em ssion nonitoring system

(1) Flow nonitor;

(2) N trogen oxides pollutant concentration nonitors;

(3) Diluent gas nonitor (oxygen or carbon dioxide);

(4) A continuous noisture nonitor when such nonitoring is
requi red by subpart H of this part; and

(5) An automated data acquisition and handling system

Control period neans the period beginning May 1 of a year

and endi ng on Septenber 30 of the sanme year, inclusive.
Em ssions neans air pollutants exhausted froma unit or

source into the atnosphere, as neasured, recorded, and
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reported to the Adm nistrator by the NOx authorized account
representative and as determ ned by the Adm nistrator in
accordance wth subpart H of this part.

Energy Information Adm nistration nmeans the Energy

I nformation Adm nistration of the United States Depart nment
of Energy.
EPA nmeans the United States Environnental Protection Agency.

Excess em ssions neans any tonnage of nitrogen oxides

emtted by a NOx Budget unit during a control period that
exceeds the NOx Budget emi ssions limtation for the unit.

Fossil fuel neans natural gas, petroleum coal, or any form

of solid, liquid, or gaseous fuel derived from such
mat eri al .

Fossil fuel-fired neans the conbustion of fossil fuel, alone

or in conbination with any other fuel, where the fossil fue
conprises nore than 50 percent of the annual heat input on a
Bt u basi s.

Ceneral account neans a NOx Al l owance Tracki ng System

account, established under subpart F of this part, that is
not a conpliance account or an overdraft account.
Cenerator neans a device that produces electricity.

Heat i nput nmeans the product (in nmmBtu/tine) of the gross

calorific value of the fuel (in Btu/lb) and the fuel feed

rate into a conbustion device (in nmass of fuel/tine), as
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nmeasured, recorded, and reported to the Adm nistrator by the
NOx aut horized account representative and as determ ned by
the Adm nistrator in accordance with subpart H of this part,
and does not include the heat derived from preheated
conbustion air, recircul ated flue gases, or exhaust from
ot her sources.

Life-of-the-unit, firm power contractual arrangenent neans a

unit participation power sales agreenent under which a
utility or industrial custoner reserves, or is entitled to
recei ve, a specified anount or percentage of nanepl ate
capacity and associ ated energy from any specified unit and
pays its proportional anmount of such unit's total costs,
pursuant to a contract:

(1) For the life of the unit;

(2) For a cumulative termof no |less than 30 years,
including contracts that permt an election for early
term nation; or

(3) For a period equal to or greater than 25 years or 70
percent of the econom c useful life of the unit determ ned
as of the tine the unit is built, with option rights to
purchase or rel ease sone portion of the naneplate capacity
and associ ated energy generated by the unit at the end of
t he peri od.

Maxi num desi gn heat input nmeans the ability of a unit to
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conbust a stated nmaxi nrum anount of fuel per hour on a steady
state basis, as determ ned by the physical design and
physi cal characteristics of the unit.

Maxi mum potential hourly heat input neans an hourly heat

i nput used for reporting purposes when a unit | acks
certified nonitors to report heat input. |If the unit
intends to use appendix D of part 75 of this chapter to
report heat input, this value should be calculated, in
accordance with part 75 of this chapter, using the maxi num
fuel flowrate and the maxi mumgross calorific value. |If
the unit intends to use a flow nonitor and a dil uent gas
monitor, this value should be reported, in accordance with
part 75 of this chapter, using the maxi num potenti al
flowate and either the maxi num carbon di oxi de concentration
(in percent CO) or the m nimum oxygen concentration (in

percent O).

Maxi mum potential NOx em ssion rate neans the enission rate

of nitrogen oxides (in | b/mBtu) cal culated in accordance
with section 3 of appendix F of part 75 of this chapter,
usi ng the maxi mum potential nitrogen oxi des concentration as
defined in section 2 of appendix A of part 75 of this
chapter, and either the maxi mum oxygen concentration (in
percent O2) or the m nimum carbon di oxi de concentration (in

percent CO), under all operating conditions of the unit
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except for unit start up, shutdown, and upsets.

Moni toring system neans any nonitoring systemthat neets the

requi renents of subpart Hof this part, including a
conti nuous em ssions nonitoring system an excepted
nmonitoring system or an alternative nonitoring system

Mbst stringent State or Federal NOx em ssions linitation

means, wWith regard to a NOx Budget opt-in source, the | owest
NOx emissions limtation (in ternms of |b/mBtu) that is
applicable to the unit under State or Federal |aw,

regardl ess of the averaging period to which the em ssions

limtation applies.

Nanepl ate capacity means the maxi num el ectrical generating
output (in MAM) that a generator can sustain over a
specified period of tinme when not restricted by seasonal or
ot her deratings as neasured in accordance with the United
St ates Departnent of Energy standards.

Non-title V permt means a federally enforceable permt

adm nistered by the permtting authority pursuant to the
Clean Air Act and regulatory authority under the Clean Air
Act, other than title V of the Cean Air Act and part 70 or
71 of this chapter.

NOx al | owance nmeans an aut horization by the permtting

authority or the Adm nistrator under the NOx Budget Trading

Programto emt up to one ton of nitrogen oxides during the



363
control period of the specified year or of any year
thereafter.

NOx al | owance deduction or deduct NOx all owances neans the

per mmnent w thdrawal of NOx al |l owances by the Adm nistrator
froma NOx All owance Tracki ng System conpliance account or
overdraft account to account for the nunber of tons of NOx
em ssions froma NOx Budget unit for a control period,
determ ned in accordance with subpart H of this part, or for
any ot her allowance surrender obligation under this part.

NOx al |l owances held or hold NOx all owances neans the NOx

al | onances recorded by the Adm nnistrator, or submtted to
the Adm nistrator for recordation, in accordance with
subpart G of this part, in a NOx Al lowance Tracking System
account .

NOx Al | owance Tracking System neans the system by which the

Adm ni strator records all ocations, deductions, and transfers
of NOx al |l owances under the NOx Budget Tradi ng Program

NOx Al | owance Tracking System account nmeans an account in

the NOx Al l owance Tracking System established by the
Adm ni strator for purposes of recording the allocation,
hol di ng, transferring, or deducting of NOx all owances.

NOx al | owance transfer deadline nmeans m dni ght of Novenber

30 or, if Novenber 30 is not a business day, m dnight of the

first business day thereafter and is the deadline by which
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NOx al | owances nay be submtted for recordation in a NOx
Budget unit's conpliance account, or the overdraft account
of the source where the unit is located, in order to neet
the unit's NOx Budget emi ssions |imtation for the control
period i medi ately precedi ng such deadl i ne.

NOx _aut hori zed account representative means, for a NOx

Budget source or NOx Budget unit at the source, the natural
person who is authorized by the owners and operators of the
source and all NOx Budget units at the source, in accordance
wi th subpart B of this part, to represent and |egally bind
each owner and operator in matters pertaining to the NOx
Budget Trading Programor, for a general account, the
natural person who is authorized, in accordance with subpart
F of this part, to transfer or otherw se di spose of NOx

al | ownances held in the general account.

NOx Budget em ssions limtation nmeans the tonnage equi val ent

of the NOx all owances allocated to a NOx Budget unit for use
in a control period adjusted, as of the NOx all owance
transfer deadline, by transfers to or fromthe unit’s
conpliance account, or the overdraft account of the source
where the unit is |located, of NOx all owances avail able for
conpliance deductions for the unit for the control period in
accordance with § 96. 54.

NOx Budget opt-in permt nmeans a NOx Budget permt covering
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a NOx Budget opt-in source.

NOx Budget opt-in source neans a unit that has been el ected

to beconme a NOx Budget unit under the NOx Budget Trading
Program and whose opt-in permt has been issued and is in
effect under subpart | of this part.

NOx Budget permt neans the legally binding and federally

enforceable witten docunent, or portion of such docunent,

i ssued by the permtting authority under this part,

i ncluding any permt revisions, specifying the NOx Budget
Tradi ng Program requi renents applicable to a NOx Budget
source, to each NOx Budget unit at the NOx Budget source,
and to the owners and operators and the NOx authori zed
account representative of the NOx Budget source and each NOx
Budget wunit.

NOx Budget source neans a source that includes one or nore

NOx Budget units.

NOx Budget Tradi ng Program neans a regional nitrogen oxides

air pollution control and em ssion reduction program
established in accordance with this part and pursuant to 8
51.121 of this chapter, as a neans of mtigating the
interstate transport of ozone and nitrogen oxi des, an ozone
precur sor.

NOx Budget unit neans a unit that is subject to the NOx

Budget Trading Programem ssions |imtation under 8§ 96.4 or
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8 96. 80.
Operating neans, with regard to a unit under 88 96.22(d)(2)
and 96. 80, having docunented heat input for nore than 876
hours in the 6 nonths i mredi ately precedi ng the subm ssion
of an application for an initial NOx Budget permt under 8§
96. 83(a) .
Qper at or neans any person who operates, controls, or
supervi ses a NOx Budget unit, a NOx Budget source, or unit
for which an application for a NOx Budget opt-in permt
under 8 96.83 is being or has been submtted and shal
i nclude, but not be [imted to, any hol ding conpany, utility
system or plant manager of such a unit or source.
Opt-in nmeans to be elected to beconme a NOx Budget unit under
the NOx Budget Trading Programthrough a final, effective

NOx Budget opt-in permt under subpart | of this part.

Overdraft account neans the NOx Al |l owance Tracki ng System
account, established by the Adm ni strator under subpart F of
this part, for each NOx Budget source where there are two or
more NOx Budget units.
Omer neans any of the follow ng persons:

(1) Any hol der of any portion of the legal or equitable
title in a NOx Budget unit or in a unit for which an
application for a NOx Budget opt-in permt under 8 96.83 is

bei ng or has been submtted; or
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(2) Any holder of a |easehold interest in a NOx Budget
unit or in a unit for which an application for a NOx Budget
opt-in permt under 8 96.83 is being or has been subm tted,;
or

(3) Any purchaser of power froma NOx Budget unit or from
a unit for which an application for a NOx Budget opt-in
permt under 8 96.83 is being or has been submtted under a
life-of-the-unit, firm power contractual arrangenent.
However, unl ess expressly provided for in a | easehold
agreenent, owner shall not include a passive |essor, or a
person who has an equitable interest through such |essor,
whose rental paynents are not based, either directly or
indirectly, upon the revenues or inconme fromthe NOx Budget
unit or the unit for which an application for a NOx Budget
opt-in permt under 8 96.83 is being or has been submtted,;
or

(4) Wth respect to any general account, any person who
has an ownership interest wwth respect to the NOx al | owances
held in the general account and who is subject to the
bi ndi ng agreenment for the NOx authorized account
representative to represent that person's ownership interest
with respect to NOx al |l owances.

Permtting authority neans the State air pollution control

agency, |ocal agency, other State agency, or other agency
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authorized by the Adm nistrator to issue or revise permts
to meet the requirenents of the NOx Budget Tradi ng Program
in accordance with subpart C of this part.

Receive or receipt of neans, when referring to the

permtting authority or the Admnistrator, to conme into
possessi on of a docunent, information, or correspondence
(whether sent in witing or by authorized electronic
transm ssion), as indicated in an official correspondence
|l og, or by a notation nade on the docunent, information, or
correspondence, by the permtting authority or the

Adm nistrator in the regular course of business.

Recordation, record, or recorded neans, with regard to NOx

al l onances, the novenent of NOx al |l owances by the

Adm ni strator fromone NOx All owance Tracki ng System account
to another, for purposes of allocation, transfer, or
deducti on.

Ref erence net hod nmeans any direct test method of sanpling

and analyzing for an air pollutant as specified in appendi x
A of part 60 of this chapter.

Serial nunber neans, when referring to NOx all owances, the

uni que identification nunber assigned to each NOx al | owance
by the Admi nistrator, under § 96.53(c).
Source neans any governnental, institutional, comrercial, or

i ndustrial structure, installation, plant, building, or
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facility that emts or has the potential to emt any
regul ated air pollutant under the Clean Air Act. For
pur poses of section 5020 of the Cean Air Act, a “source,”
including a “source” with multiple units, shall be
considered a single “facility.”
State neans one of the 48 contiguous States and the District
of Colunmbia specified in § 51.121© of this chapter, or any
non-federal authority in or including such States or the
District of Colunbia (including | ocal agencies, and
St atewi de agencies) or any eligible Indian tribe in an area
of such State or the District of Colunbia, that adopts a NOx
Budget Tradi ng Program pursuant to 8 51.121 of this chapter.
To the extent a State incorporates by reference this part,
the term“State” shall nmean the incorporating State. The
term*“State” shall have its conventional neaning where such
meaning is clear fromthe context.

State tradi ng program budget neans the total number of NOx

tons apportioned to all NOx Budget units in a given State,
in accordance with the NOx Budget Trading Program for use
in a given control period.

Submt or serve neans to send or transmt a docunment,

i nformation, or correspondence to the person specified in
accordance wth the applicable regulation:

(1) In person;
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(2) By United States Postal Service; or
(3) By other neans of dispatch or transm ssion and
delivery. Conpliance with any “subm ssion,” “service,” or
“mai | i ng” deadline shall be determ ned by the date of
di spatch, transm ssion, or mailing and not the date of

receipt.

Title V operating permt means a permt issued under title V
of the Clean Air Act and part 70 or part 71 of this chapter.

Title V operating permt requlations nmeans the regul ations

that the Adm ni strator has approved as neeting the
requirenents of title V of the Clean Air Act and part 70 or
71 of this chapter.

Ton or tonnage neans any “short ton” (i.e., 2,000 pounds).

For the purpose of determ ning conpliance with the NOx
Budget em ssions limtation, total tons for a control period
shall be cal culated as the sumof all recorded hourly

em ssions (or the tonnage equi val ent of the recorded hourly
em ssions rates) in accordance with subpart H of this part,
with any remaining fraction of a ton equal to or greater
than 0.50 ton deened to equal one ton and any fraction of a
ton I ess than 0.50 ton deened to equal zero tons.

Unit means a stationary boiler, conbustion turbine, or

conbi ned cycle system

Unit |load neans the total (i.e., gross) output of a unit in
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any control period (or other specified tine period) produced
by conbusting a given heat input of fuel, expressed in terns
of :

(1) The total electrical generation (MA) for use within
the plant and for sale; or

(2) I'n the case of a unit that uses heat input for
pur poses ot her than electrical generation, the total steam
pressure (psia) produced by the unit.

Unit operating day nmeans a cal endar day in which a unit

conmbusts any fuel

Unit operating hour or hour of unit operation nmeans any hour

(or fraction of an hour) during which a unit conbusts any
fuel.

Utilization neans the heat input (expressed in mBtu/time)

for a unit.

§ 96.3 Measur enents, abbreviations, and acronyns.

Measur enents, abbreviations, and acronynms used in this part
are defined as foll ows:

Btu-British thermal unit.

hr - hour .

Kwh- ki | owatt hour.

| b- pounds.

mBtu-mllion Btu.

MAe- megawatt el ectrical
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t on- 2000 pounds
CO,- car bon di oxi de.
NOx- ni t rogen oxi des.
O,- oxygen.
§ 96.4 Applicability.
The followng units in a State shall be NOx Budget units,
and any source that includes one or nore such units shall be
a NOx Budget source, subject to the requirenents of this
part:

(a) Any unit that, any tinme on or after January 1,
1995, serves a generator with a nanmeplate capacity greater
than 25 MAé; or

(b) Any unit that is not a unit under paragraph (a) of
this section and that, any time on or after January 1, 1995,
does not serve a generator and has a maxi mum desi gn heat
i nput greater than 250 mBt u/ hr.

§ 96.5 Retired unit exenption

(a) This section applies to any NOx Budget unit, other
than a NOx Budget opt-in source, that is permanently
retired.

(b) (1) Any NOx Budget unit, other than a NOx Budget
opt-in source, that is permanently retired shall be exenpt
fromthe NOx Budget Tradi ng Program except for the

provisions of this section, 88 96.2, 96.3, 96.4, 96.7 and
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subparts E, F, and G of this part.

(2) The exenption under paragraph (b)(1) of this
section shall beconme effective the day on which the unit is
permanently retired. Wthin 30 days of permanent
retirenment, the NOx authorized account representative
(authori zed in accordance with subpart B of this part) shal
submt a statenent to the permtting authority otherw se
responsi ble for adm nistering a NOx Budget permt for the
unit. A copy of the statenment shall be submtted to the
Adm nistrator. The statenent shall state (in a format
prescribed by the permtting authority) that the unit is
permanently retired and will conply with the requirenents of
par agraph © of this section.

(3) After receipt of the notice under paragraph (b)(2)
of this section, the permtting authority will anmend the
permt covering the source at which the unit is |located to
add the provisions and requirenments of the exenption under
paragraphs (b) (1) and © of this section.

© Speci al provisions.

(1) A unit exenpt under this section shall not emt any
ni trogen oxides, starting on the date that the exenption
takes effect. The owners and operators of the unit wll be
al l ocated al |l owances in accordance with subpart E of this

part.
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(2)(i) Aunit exenpt under this section and | ocated at
a source that is required, or but for this exenption would
be required, to have a title V operating permt shall not
resune operation unless the NOx authorized account
representative of the source submts a conplete NOx Budget
permt application under 8 96.22 for the unit not |ess than
18 nmonths (or such lesser time provided under the permtting
authority’s title V operating permts regulations) prior to
the later of May 1, 2003 or the date on which the unit is to
first resune operation.

(1i) Awunit exenpt under this section and |ocated at a
source that is required, or but for this exenption would be
required, to have a non-title V permt shall not resune
operation unless the NOx authorized account representative
of the source submts a conplete NOx Budget permt
application under 8 96.22 for the unit not |less than 18
mont hs (or such |l esser tinme provided under the permtting
authority’s non-title V permts regulations) prior to the
|ater of May 1, 2003 or the date on which the unit is to
first resune operation.

(3) The owners and operators and, to the extent
appl i cable, the NOx authorized account representative of a
unit exenpt under this section shall conply with the

requi renments of the NOx Budget Trading Program concerning
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all periods for which the exenption is not in effect, even
i f such requirenents arise, or nust be conplied wth, after
t he exenption takes effect.

(4) Aunit that is exenpt under this section is not
eligible to be a NOx Budget opt-in source under subpart | of
this part.

(5) For a period of 5 years fromthe date the records
are created, the owners and operators of a unit exenpt under
this section shall retain at the source that includes the
unit, records denonstrating that the unit is permanently
retired. The 5-year period for keeping records may be
extended for cause, at any tine prior to the end of the
period, in witing by the permtting authority or the
Adm ni strator. The owners and operators bear the burden of
proof that the unit is permanently retired.

(6) Loss of exenption.

(i) On the earlier of the followng dates, a unit
exenpt under paragraph (b) of this section shall lose its
exenpti on:

(A) The date on which the NOx authorized account
representative submts a NOx Budget permt application under
paragraph (c)(2) of this section; or

(B) The date on which the NOx authorized account

representative is required under paragraph (c)(2) of this
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section to submt a NOx Budget permt application.

(11) For the purpose of applying nonitoring
requi renents under subpart H of this part, a unit that | oses
its exenption under this section shall be treated as a unit
t hat commences operation or conmercial operation on the
first date on which the unit resunes operation.

§ 96.6 Standard requirenents.

(a) Permt Requirenents.

(1) The NOx authorized account representative of each
NOx Budget source and each NOx Budget unit at the source
shal | :

(1) Submit to the permtting authority a conpl ete NOx
Budget permt application under 8 96.22 in accordance with
the deadlines specified in 8 96.21(b) and (c);

(1i) Submt in a tinmely manner any suppl enent al
information that the permtting authority determnes is
necessary in order to review a NOx Budget permt application
and issue or deny a NOx Budget permt.

(2) The owners and operators of each NOx Budget source
and each NOx Budget unit at the source shall have a NOx
Budget permt issued by the permtting authority and operate
the unit in conpliance with such NOx Budget permt.

(b) Monitoring requirenents.
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(1) The owners and operators and, to the extent
appl i cabl e, the NOx authorized account representative of
each NOx Budget source and each NOx Budget unit at the
source shall conply with the nonitoring requirenents of
subpart H of this part.

(2) The em ssions neasurenents recorded and reported in
accordance with subpart H of this part shall be used to
determ ne conpliance by the unit wth the NOx Budget
em ssions limtation under paragraph © of this section.

© N trogen oxi des requirenents.

(1) The owners and operators of each NOx Budget source
and each NOx Budget unit at the source shall hold NOx
al | onances avail abl e for conpliance deductions under 8§

96. 54, as of the NOx allowance transfer deadline, in the
unit's conpliance account and the source’s overdraft account
in an anount not less than the total NOx em ssions for the
control period fromthe unit, as determ ned in accordance
with subpart H of this part, plus any anobunt necessary to
account for actual utilization under 8§ 96.42(d) for the
control period.

(2) Each ton of nitrogen oxides emtted in excess of
the NOx Budget em ssions limtation shall constitute a
separate violation of this part, the Clean Air Act, and

applicable State | aw.
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(3) A NOx Budget unit shall be subject to the
requi renents under paragraph (c)(1) of this section starting
on the later of May 1, 2003 or the date on which the unit
commences operati on.

(4) NOx allowances shall be held in, deducted from or
transferred anong NOx Al l owance Tracking System accounts in
accordance wth subparts E, F, G and | of this part.

(5 A NOx allowance shall not be deducted, in order to
conply with the requirenents under paragraph (c)(1) of this
section, for a control period in a year prior to the year
for which the NOx al |l owance was al | ocat ed.

(6) A NOx allowance allocated by the permtting
authority under the NOx Budget Trading Programis a limted
authorization to emt one ton of nitrogen oxides in
accordance wth the NOx Budget Trading Program No
provi sion of the NOx Budget Trading Program the NOx Budget
permt application, the NOx Budget permt, or an exenption
under 8 96.5 and no provision of |aw shall be construed to
[imt the authority of the United States or the State to
termnate or imt such authorization.

(7) A NOx allowance allocated by the permtting
authority or the Adm nistrator under the NOx Budget Trading
Program does not constitute a property right.

(8) Upon recordation by the Adm nistrator under subpart
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F, G or | of this part, every allocation, transfer, or
deduction of a NOx allowance to or froma NOx Budget unit's
conpl i ance account or the overdraft account of the source
where the unit is located is deenmed to anmend automatically,
and becone a part of, the NOx Budget unit's NOx Budget
permt by operation of |law w thout any further review

(d) Excess eni ssions requirenents.

(1) The owners and operators of a NOx Budget unit that
has excess em ssions in any control period shall:

(i) Surrender the NOx all owances required for deduction
under 8 96.54(d)(1); and

(i1) Pay any fine, penalty, or assessnent or conply
with any other renedy inposed under 8 96.54(d)(3).

(e) Recordkeepi ng and Reporting Requirenents.

(1) Unless otherw se provided, the owners and operators
of the NOx Budget source and each NOx Budget unit at the
source shall keep on site at the source each of the
foll owi ng docunents for a period of 5 years fromthe date
t he docunent is created. This period nmay be extended for
cause, at any time prior to the end of 5 years, in witing
by the permtting authority or the Adm nistrator.

(i) The account certificate of representation for the
NOx aut hori zed account representative for the source and

each NOx Budget unit at the source and all docunents that
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denonstrate the truth of the statenents in the account
certificate of representation, in accordance with 8 96.13;
“provided” that the certificate and docunents shall be
retained on site at the source beyond such 5-year period
until such docunents are superseded because of the
subm ssion of a new account certificate of representation
changi ng the NOx aut horized account representative.

(1i) Al emssions nonitoring information, in
accordance wth subpart H of this part; “provided’ that to
the extent that subpart H of this part provides for a 3-year
period for recordkeeping, the 3-year period shall apply.

(1i1) Copies of all reports, conpliance certifications,
and ot her subm ssions and all records nmade or required under
t he NOx Budget Tradi ng Program

(1v) Copies of all docunents used to conplete a NOx
Budget permt application and any other subm ssion under the
NOx Budget Tradi ng Program or to denonstrate conpliance with
the requirenents of the NOx Budget Tradi ng Program

(2) The NOx authorized account representative of a NOx
Budget source and each NOx Budget unit at the source shal
submt the reports and conpliance certifications required
under the NOx Budget Trading Program including those under
subparts D, H or | of this part.

(f) Liability.
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(1) Any person who know ngly viol ates any requirenent
or prohibition of the NOx Budget Tradi ng Program a NOx
Budget permt, or an exenption under § 96.5 shall be subject
to enforcenent pursuant to applicable State or Federal |aw

(2) Any person who know ngly nmakes a fal se materi al
statenment in any record, subm ssion, or report under the NOX
Budget Tradi ng Program shall be subject to crimnal
enforcenent pursuant to the applicable State or Federal |aw.

(3) No permit revision shall excuse any viol ation of
the requirenents of the NOx Budget Tradi ng Programthat
occurs prior to the date that the revision takes effect.

(4) Each NOx Budget source and each NOx Budget unit
shall neet the requirenments of the NOx Budget Tradi ng
Pr ogr am

(5) Any provision of the NOx Budget Tradi ng Program
that applies to a NOx Budget source (including a provision
applicable to the NOx authorized account representative of a
NOx Budget source) shall also apply to the owners and
operators of such source and of the NOx Budget units at the
sour ce.

(6) Any provision of the NOx Budget Tradi ng Program
that applies to a NOx Budget unit (including a provision
applicable to the NOx authorized account representative of a

NOx budget unit) shall also apply to the owners and
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operators of such unit. Except with regard to the
requi renents applicable to units with a conmon stack under
subpart H of this part, the owners and operators and the NOx
aut hori zed account representative of one NOx Budget unit
shall not be liable for any violation by any ot her NOx
Budget unit of which they are not owners or operators or the
NOx aut hori zed account representative and that is | ocated at
a source of which they are not owners or operators or the
NOx aut hori zed account representative.

(g) Effect on Other Authorities. No provision of the
NOx Budget Trading Program a NOx Budget permt application,
a NOx Budget permt, or an exenption under 8 96.5 shall be
construed as exenpting or excluding the owners and operators
and, to the extent applicable, the NOx authorized account
representative of a NOx Budget source or NOx Budget unit
fromconpliance with any other provision of the applicable,
approved State inplenentation plan, a federally enforceable
permt, or the Cean Air Act.

§ 96.7 Conputation of tine.

(a) Unless otherwi se stated, any tine period schedul ed,
under the NOx Budget Trading Program to begin on the
occurrence of an act or event shall begin on the day the act
or event occurs.

(b) Unless otherwi se stated, any tinme period schedul ed,
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under the NOx Budget Trading Program to begin before the
occurrence of an act or event shall be conputed so that the
period ends the day before the act or event occurs.

© Unl ess otherwi se stated, if the final day of any tine
period, under the NOx Budget Trading Program falls on a
weekend or a State or Federal holiday, the time period shal
be extended to the next business day.

Subpart B - NOx Authorized Account Representative for NOX
Budget Sources

8§ 96.10 Authorization and responsibilities of the NOx
aut hori zed account representative.

(a) Except as provided under 8 96.11, each NOx Budget
source, including all NOx Budget units at the source, shal
have one and only one NOx authorized account representative,
with regard to all matters under the NOx Budget Trading
Program concerning the source or any NOx Budget unit at the
sour ce.

(b) The NOx aut horized account representative of the
NOx Budget source shall be selected by an agreenent binding
on the owners and operators of the source and all NOx Budget
units at the source.

© Upon receipt by the Adm nistrator of a conplete

account certificate of representation under 8 96.13, the N
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aut hori zed account representative of the source shal
represent and, by his or her representations, actions,
i nactions, or subm ssions, legally bind each owner and
operator of the NOx Budget source represented and each NOx
Budget unit at the source in all matters pertaining to the
NOx Budget Trading Program not w thstandi ng any agreenent
bet ween the NOx aut horized account representative and such
owners and operators. The owners and operators shall be
bound by any decision or order issued to the NOx authorized
account representative by the permtting authority, the
Adm ni strator, or a court regarding the source or unit.

(d) No NOx Budget permt shall be issued, and no NOx
Al |l owance Tracki ng System account shall be established for a
NOx Budget unit at a source, until the Adm nistrator has
received a conplete account certificate of representation
under 8§ 96.13 for a NOx authorized account representative of
the source and the NOx Budget units at the source.

(e) (1) Each subm ssion under the NOx Budget Trading
Program shal|l be submtted, signed, and certified by the NOx
aut hori zed account representative for each NOx Budget source
on behalf of which the subm ssion is made. Each such
subm ssion shall include the following certification
statenent by the NOx authorized account representative:

am aut hori zed to make this subm ssion on behalf of the
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owners and operators of the NOx Budget sources or NOx Budget
units for which the subm ssion is nmade. | certify under
penalty of law that | have personally exam ned, and am
famliar wth, the statenments and information submtted in
this docunent and all its attachnents. Based on ny inquiry
of those individuals with primary responsibility for
obtaining the information, | certify that the statenments and
information are to the best of ny know edge and belief true,
accurate, and conplete. | amaware that there are
significant penalties for submtting fal se statenents and
information or omtting required statenents and i nformation,
including the possibility of fine or inprisonnent.”

(2) The permtting authority and the Admnistrator wl|l
accept or act on a subm ssion nmade on behal f of owner or
operators of a NOx Budget source or a NOx Budget unit only
if the subm ssion has been nmade, signed, and certified in
accordance with paragraph (e)(1) of this section.

8§ 96.11 Alternate NOx authorized account representative.

(a) An account certificate of representation may
desi gnate one and only one alternate NOx authorized account
representative who may act on behal f of the NOx authorized
account representative. The agreenent by which the
al ternate NOx authorized account representative is sel ected

shal |l include a procedure for authorizing the alternate NOx
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aut hori zed account representative to act in lieu of the NOx
aut hori zed account representative.

(b) Upon receipt by the Adm nistrator of a conplete
account certificate of representati on under 8§ 96. 13, any
representation, action, inaction, or subm ssion by the
alternate NOx authorized account representative shall be
deened to be a representation, action, inaction, or
subm ssion by the NOx authorized account representative.

© Except in this section and 88 96.10(a), 96.12,

96. 13, and 96.51, whenever the term “NOx authorized account
representative” is used in this part, the termshall be
construed to include the alternate NOx authorized account
representative.

8§ 96.12 Changing the NOx authorized account representative
and the alternate NOx authorized account representative;
changes in the owners and operators.

(a) Changing the NOx authorized account representative.
The NOx aut hori zed account representative may be changed at
any tinme upon receipt by the Adm nistrator of a superseding
conpl ete account certificate of representati on under 8§
96.13. Notwi thstanding any such change, al
representations, actions, inactions, and subm ssions by the
previ ous NOx aut horized account representative prior to the

time and date when the Admi nistrator receives the
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super sedi ng account certificate of representation shall be
bi ndi ng on the new NOx aut horized account representative and
the owners and operators of the NOx Budget source and the
NOx Budget units at the source.

(b) Changing the alternate NOx authorized account
representative. The alternate NOx authorized account
representative may be changed at any tinme upon receipt by
the Adm nistrator of a supersedi ng conpl ete account
certificate of representation under 8§ 96.13.

Not wi t hst andi ng any such change, all representations,
actions, inactions, and subm ssions by the previous
alternate NOx authorized account representative prior to the
time and date when the Adm ni strator receives the

super sedi ng account certificate of representation shall be
bi ndi ng on the new alternate NOx authorized account
representative and the owners and operators of the NOx
Budget source and the NOx Budget units at the source.

© Changes in the owers and operators.

(1) I'n the event a new owner or operator of a NOX
Budget source or a NOx Budget unit is not included in the
list of owners and operators submtted in the account
certificate of representation, such new owner or operator
shal | be deened to be subject to and bound by the account

certificate of representation, the representations, actions,
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i nactions, and subm ssions of the NOx authorized account
representative and any alternate NOx authorized account
representative of the source or unit, and the deci sions,
orders, actions, and inactions of the permtting authority
or the Adm nistrator, as if the new owner or operator were
i ncluded in such list.

(2) Wthin 30 days follow ng any change in the owners
and operators of a NOx Budget source or a NOx Budget unit,
including the addition of a new owner or operator, the NOx
aut hori zed account representative or alternate NOX
aut hori zed account representative shall submt a revision to
the account certificate of representation anending the |ist
of owners and operators to include the change.

8§ 96.13 Account certificate of representation.

(a) A conplete account certificate of representation
for a NOx authorized account representative or an alternate
NOx aut hori zed account representative shall include the
followng elenents in a format prescribed by the
Adm ni strator:

(1) ldentification of the NOx Budget source and each
NOx Budget unit at the source for which the account
certificate of representation is submtted.

(2) The nane, address, e-mail address (if any),

t el ephone nunber, and facsimle transm ssion nunber (if any)
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of the NOx authorized account representative and any
alternate NOx authorized account representative.

(3) Alist of the owners and operators of the NOx
Budget source and of each NOx Budget unit at the source.

(4) The following certification statement by the NOx
aut hori zed account representative and any alternate NOx
aut hori zed account representative: “I certify that | was
sel ected as the NOx authorized account representative or
alternate NOx authorized account representative, as
appl i cabl e, by an agreenent binding on the owners and
operators of the NOx Budget source and each NOx Budget unit
at the source. | certify that | have all the necessary
authority to carry out ny duties and responsibilities under
t he NOx Budget Tradi ng Program on behal f of the owners and
operators of the NOx Budget source and of each NOx Budget
unit at the source and that each such owner and operator
shall be fully bound by ny representations, actions,
i nactions, or subm ssions and by any deci sion or order
issued to me by the permtting authority, the Adm nistrator,
or a court regarding the source or unit.”

(5) The signature of the NOx authorized account
representative and any alternate NOx aut horized account
representative and the dates signed.

(b) Unless otherwi se required by the permtting
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authority or the Adm nistrator, docunents of agreenent or
notice referred to in the account certificate of
representation shall not be submtted to the permtting
authority or the Admnistrator. Neither the permtting
authority nor the Adm ni strator shall be under any
obligation to review or evaluate the sufficiency of such
docunents, if submtted.
8 96.14 (njections concerning the NOx authorized account
representative.

(a) Once a conplete account certificate of
representation under 8 96.13 has been submtted and
received, the permtting authority and the Adm ni strator
will rely on the account certificate of representation
unl ess and until a superseding conpl ete account certificate
of representation under 8 96.13 is received by the
Adm ni strator.

(b) Except as provided in 8§ 96.12(a) or (b), no
obj ection or other conmmunication submtted to the permtting
authority or the Adm nistrator concerning the authorization,
or any representation, action, inaction, or subm ssion of
the NOx authorized account representative shall affect any
representation, action, inaction, or subm ssion of the NOx
aut hori zed account representative or the finality of any

deci sion or order by the permtting authority or the
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Adm ni strator under the NOx Budget Trading Program

© Neither the permtting authority nor the
Adm nistrator will adjudicate any private |egal dispute
concerning the authorization or any representation, action,
i naction, or subm ssion of any NOx authorized account
representative, including private |egal disputes concerning
the proceeds of NOx all owance transfers.

Subpart C -- Permts
8§ 96.20 General NOx budget trading program perm:t
requirenents.

(a) Each NOx Budget source shall have a federally
enforceable permt, which shall include a NOx Budget permt,
adm nistered by the permtting authority.

(1) For NOx Budget sources required to have a title V
operating permt, the NOx Budget portion of the title V
permt shall be adm nistered in accordance with the
permtting authority's title V operating permts regul ations
pronmul gated under part 70 or 71 of this chapter, except as
provi ded ot herwi se by this subpart or subpart | of this
part. The applicable provisions of such title V operating
permts regulations shall include, but are not limted to,

t hose provisions addressing operating permt applications,
operating permt application shield, operating permt

duration, operating permt shield, operating permt
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i ssuance, operating permt revision and reopening, public
participation, and State and EPA revi ew

(2) For NOx Budget sources required to have a non-title
V permt, the NOx Budget portion of the non-title V permt
shall be adm nistered in accordance with the permtting
authority’s regul ations pronulgated to adm ni ster non-title
V permts, except as provided otherw se by this subpart or
subpart | of this part. The applicable provisions of such
non-title V permts regul ations may include, but are not
limted to, provisions addressing permt applications,
permt application shield, permt duration, permt shield,
permt issuance, permt revision and reopening, public
participation, and State and EPA review.

(b) Each NOx Budget permt (including a draft or
proposed NOx Budget permt, if applicable) shall contain al
appl i cabl e NOx Budget Tradi ng Program requirenents and shal
be a conplete and segregabl e portion of the permt under
paragraph (a) of this section.

8 96.21 NOx Budget permt applications.

(a) Duty to apply. The NOx authorized account
representati ve of any NOx Budget source with one or nore NOX
Budget units shall submt to the permtting authority a
conpl ete NOx Budget permt application under 8 96.22 by the

appl i cabl e deadline in paragraph (b) of this section.
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(b) (1) For NOx Budget sources required to have a title
V operating permt:

(1) For any source, with one or nore NOx Budget units
under 8 96.4 that comrence operation before January 1, 2000,
the NOx authorized account representative shall submt a
conpl ete NOx Budget permt application under 8§ 96.22
covering such NOx Budget units to the permtting authority
at least 18 nonths (or such |esser tine provided under the
permtting authority's title V operating permts regul ations
for final action on a permt application) before May 1,

2003.

(1i) For any source, with any NOx Budget unit under 8§
96. 4 that commences operation on or after January 1, 2000,
the NOx authorized account representative shall submt a
conpl ete NOx Budget permt application under 8§ 96.22
covering such NOx Budget unit to the permtting authority at
| east 18 nonths (or such | esser tinme provided under the
permtting authority's title V operating permts regul ations
for final action on a permt application) before the |ater
of May 1, 2003 or the date on which the NOx Budget unit
commences operati on.

(2) For NOx Budget sources required to have a non-title
V permt:

(1) For any source, with one or nore NOx Budget units
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under 8 96.4 that comrence operation before January 1, 2000,
the NOx authorized account representative shall submt a
conpl ete NOx Budget permt application under 8§ 96.22
covering such NOx Budget units to the permtting authority
at least 18 nonths (or such lesser tinme provided under the
permtting authority’'s non-title V permts regul ations for
final action on a permt application) before May 1, 2003.

(1i) For any source, with any NOx Budget unit under 8§
96. 4 that commences operation on or after January 1, 2000,
the NOx authorized account representative shall submt a
conpl ete NOx Budget permt application under 8§ 96.22
covering such NOx Budget unit to the permtting authority at
| east 18 nonths (or such | esser tine provided under the
permtting authority’'s non-title V permts regulations for
final action on a permt application) before the later of
May 1, 2003 or the date on which the NOx Budget unit
commences operati on.

© Duty to Reapply.

(1) For a NOx Budget source required to have a title V
operating permt, the NOx authorized account representative
shal |l submt a conplete NOx Budget permt application under
8§ 96.22 for the NOx Budget source covering the NOx Budget
units at the source in accordance with the permtting

authority’s title V operating permts regul ati ons addressi ng
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operating permt renewal.

(2) For a NOx Budget source required to have a non-
title V permt, the NOx authorized account representative
shal |l submt a conplete NOx Budget permt application under
8§ 96.22 for the NOx Budget source covering the NOx Budget
units at the source in accordance with the permtting
authority’s non-title V permts regul ati ons addressing
permt renewal .

8§ 96.22 Information requirenents for NOx Budget permt
appl i cations.

A conpl ete NOx Budget permt application shall include the
follow ng el ements concerning the NOx Budget source for
which the application is submtted, in a format prescribed
by the permtting authority:

(a) ldentification of the NOx Budget source, including
pl ant nanme and the ORIS (O fice of Regulatory Information
Systens) or facility code assigned to the source by the
Energy Information Adm nistration, if applicable;

(b) Identification of each NOx Budget unit at the NOx
Budget source and whether it is a NOx Budget unit under 8§
96.4 or under subpart | of this part;

© The standard requirenments under 8§ 96.6; and

(d) For each NOx Budget opt-in unit at the NOx Budget

source, the following certification statenments by the NOx
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aut hori zed account representative:

(1) “I certify that each unit for which this permt
application is submtted under subpart | of this part is not
a NOx Budget unit under 40 CFR 96.4 and is not covered by a
retired unit exenption under 40 CFR 96.5 that is in effect.”

(2) If the application is for an initial NOx Budget
opt-in permt, “I certify that each unit for which this
permt application is submtted under subpart | is currently
operating, as that termis defined under 40 CFR 96.2.”

8 96.23 NOx Budget permt contents.

(a) Each NOx Budget permt (including any draft or
proposed NOx Budget permt, if applicable) wll contain, in
a format prescribed by the permtting authority, al
el ements required for a conplete NOx Budget permt
application under 8 96.22 as approved or adjusted by the
permtting authority.

(b) Each NOx Budget permt is deenmed to incorporate
automatically the definitions of terns under 8 96.2 and,
upon recordation by the Adm ni strator under subparts F, G
or I of this part, every allocation, transfer, or deduction
of a NOx allowance to or fromthe conpliance accounts of the
NOx Budget units covered by the permt or the overdraft
account of the NOx Budget source covered by the permt.

8§ 96.24 Effective date of initial NOx Budget pernmit.
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The initial NOx Budget permt covering a NOx Budget unit for
whi ch a conpl ete NOx Budget permt application is tinmely
subm tted under 8 96.21(b) shall becone effective by the
| ater of:

(a) May 1, 2003;

(b) May 1 of the year in which the NOx Budget unit
commences operation, if the unit commences operation on or
before May 1 of that year

© The date on which the NOx Budget unit comrences
operation, if the unit conmmences operation during a control
period; or

(d) May 1 of the year followi ng the year in which the
NOx Budget unit commrences operation, if the unit comrences
operation on or after October 1 of the year.

8§ 96.25 NOx Budget permt revisions.

(a) For a NOx Budget source with a title V operating
permt, except as provided in 8 96.23(b), the permtting
authority will revise the NOx Budget permt, as necessary,
in accordance with the permtting authority' s title V
operating permts regul ati ons addressing permt revisions.

(b) For a NOx Budget source with a non-title V permt,
except as provided in 8§ 96.23(b), the permtting authority
wll revise the NOx Budget permt, as necessary, in

accordance with the permtting authority's non-title V
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permts regul ati ons addressing permt revisions.
Subpart D - Conpliance Certification
8 96.30 Conpliance certification report.

(a) Applicability and deadline. For each contro
period in which one or nore NOx Budget units at a source are
subject to the NOx Budget emissions limtation, the NOx
aut hori zed account representative of the source shall submt
to the permtting authority and the Adm ni strator by
Novenmber 30 of that year, a conpliance certification report
for each source covering all such units.

(b) Contents of report. The NOx authorized account
representative shall include in the conpliance certification
report under paragraph (a) of this section the follow ng
elements, in a format prescribed by the Adm ni strator
concerning each unit at the source and subject to the NOx
Budget em ssions limtation for the control period covered
by the report:

(1) Identification of each NOx Budget unit;

(2) At the NOx authorized account representative's
option, the serial nunbers of the NOx all owances that are to
be deducted from each unit’s conpliance account under 8§

96. 54 for the control period;
(3) At the NOx authorized account representative’s

option, for units sharing a common stack and havi ng NOx
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em ssions that are not nonitored separately or apportioned
i n accordance with subpart H of this part, the percentage of
al l owances that is to be deducted fromeach unit's
conpl i ance account under 8§ 96.54(e); and

(4) The conpliance certification under paragraph © of
this section.

© Conpliance certification. |In the conpliance
certification report under paragraph (a) of this section,
the NOx authorized account representative shall certify,
based on reasonable inquiry of those persons with primary
responsibility for operating the source and the NOx Budget
units at the source in conpliance with the NOx Budget
Tradi ng Program whet her each NOx Budget unit for which the
conpliance certification is submtted was operated during
t he cal endar year covered by the report in conpliance with
the requirenments of the NOx Budget Tradi ng Program
applicable to the unit, including:

(1) Whether the unit was operated in conpliance with
t he NOx Budget em ssions limtation;

(2) Whether the nonitoring plan that governs the unit
has been maintained to reflect the actual operation and
monitoring of the unit, and contains all information
necessary to attribute NOx em ssions to the unit, in

accordance wth subpart H of this part;
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(3) Whether all the NOx em ssions fromthe unit, or a
group of units (including the unit) using a common st ack,
were nmonitored or accounted for through the m ssing data
procedures and reported in the quarterly nonitoring reports,
i ncl udi ng whet her conditional data were reported in the
quarterly reports in accordance with subpart H of this part.
If conditional data were reported, the owner or operator
shal | indicate whether the status of all conditional data
has been resolved and all necessary quarterly report
resubm ssi ons has been nade;

(4) Whether the facts that formthe basis for
certification under subpart H of this part of each nonitor
at the unit or a group of units (including the unit) using a
common stack, or for using an excepted nonitoring nmethod or
alternative nonitoring nethod approved under subpart H of
this part, if any, has changed; and

(5) If a change is required to be reported under
par agraph (c)(4) of this section, specify the nature of the
change, the reason for the change, when the change occurred,
and how the unit's conpliance status was determ ned
subsequent to the change, including what nethod was used to
determ ne em ssi ons when a change nandated the need for
nmonitor recertification.

8§ 96.31 Permtting authority’'s and Adm nistrator’s action on



401
conpliance certifications.

(a) The permtting authority or the Adm nistrator may
revi ew and conduct independent audits concerning any
conpliance certification or any other subm ssion under the
NOx Budget Tradi ng Program and nake appropriate adjustnents
of the information in the conpliance certifications or other
subm ssi ons.

(b) The Adm ni strator may deduct allowances from or
return allowances to a unit’s conpliance account or a
source’s overdraft account based on the information in the
conpliance certifications or other subm ssions, as adjusted
under paragraph (a) of this section.

Subpart E - NOx Al l owance All ocations

8§ 96.40 State trading program budget.

The State tradi ng program budget allocated by the permtting
authority under 8§ 96.42 wll equal the total nunber of tons
of NOx em ssions apportioned to the NOx Budget units under 8§
96.4 in the State, as determ ned by the applicable, approved
State inplenmentation plan.

8 96.41 Timng requirenents for NOx all owance all ocati ons.

(a) By Septenber 30, 1999, the permtting authority
will submt to the Adm nistrator the NOx all owance

all ocations, in accordance with 8 96.42, for the control
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periods in 2003, 2004, 2005, 2006, and 2007. If the
permtting authority fails to submt to the Adm nistrator
t he NOx al |l owance allocations in accordance with this
paragraph (a), the Admnistrator will allocate NOx
al l omances for the applicable control periods, in accordance
with 8 96.42, wthin 60 days of the deadline for subm ssion
by the permtting authority.

(b) By Decenber 31, 2002 and Decenber 31 of each year
thereafter, the permtting authority will submt to the
Adm ni strator the NOx al |l owance all ocations, in accordance
with 8 96.42, for the control period in the year that is 6
years after the year of the applicable deadline for
subm ssi on under this paragraph (b). If the permtting
authority fails to submt to the Adm nistrator the NOx
al l omance allocations in accordance with this paragraph (b),
the Admi nistrator will allocate NOx all owances for the
applicable control period, in accordance with § 96. 42,
within 60 days of the applicable deadline for subm ssion by
the permtting authority.

§ 96.42 NOx allowance all ocati ons.

(a)(1) The heat input (in mmBtu) used for cal culating
NOx al | owance allocations for each NOx Budget unit under 8§
96.4 will be:

(A) For a NOx allowance allocation under 8§ 96.41(a),
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the average of the two highest anpbunts of the unit’s heat
i nput for the control periods in 1995, 1996, and 1997; and

(B) For a NOx allowance allocation under 8§ 96.41(b),
the unit’s heat input for the control period in the year
that is 6 years before the year for which the NOx allocation
i s being cal cul at ed.

(2) The unit’s total heat input for the control periods
in each year specified under paragraph (a)(1l) of this
section will be determ ned in accordance with part 75 of
this chapter if the NOx Budget unit was otherw se subject to
the requirenents of part 75 of this chapter for the year, or
w Il be based on the best avail able data reported to the
permtting authority for the unit if the unit was not
ot herwi se subject to the requirenents of part 75 of this
chapter for the year.

(b) For each control period under 8§ 96.41, the
permtting authority will allocate to all NOx Budget units
under 8 96.4 in the State that commenced operation before
May 1 of the period used to cal cul ate heat input under
paragraph (a)(1) of this section, a total nunber of NOx
al | onances equal to 98 percent of the tons of NOx em ssions
in the State tradi ng program budget under 8§ 96.40 in
accordance with the foll ow ng procedures:

(1) The permtting authority will allocate NOx
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al l omances to each NOx Budget unit in an amount equaling
0.15 I b/mBtu nultiplied by the heat input determ ned under
paragraph (a) of this section.

(2) If the initial total nunber of NOx all owances
allocated to all NOx Budget units in the State for a control
peri od under paragraph (a)(1l) of this section does not equal
98 percent of the nunber of tons of NOx em ssions in the
State tradi ng program budget, the permtting authority wll
adj ust the total nunber of NOx all owances allocated to al
such NOx Budget units for the control period under paragraph
(a)(1) of this section so that the total nunber of NOx
al | onances al |l ocated equal s 98 percent of the nunber of tons
of NOx em ssions in the State tradi ng program budget. This
adjustnment wll be made by: nmultiplying each unit’s
all ocation by the total nunmber of NOx all owances all ocated
under paragraph (a)(1) of this section divided by 98 percent
of the nunmber of tons of NOx em ssions in the State trading
program budget, and rounding to the nearest whol e all owance
as appropri ate.

© For each control period under 8 96.41, the permtting
authority will allocate NOx all owances to NOx Budget units
under 8 96.4 in the State that commenced operation on or
after May 1 of the period used to cal cul ate heat input under

paragraph (a)(1) of this section, in accordance with the
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foll ow ng procedures:

(1) The permtting authority will establish a separate
all ocation set-aside for each control period. Each
allocation set-aside wll be allocated NOx all owances equal
to 2 percent of the tons of NOx emssions in the State
tradi ng program budget under § 96. 40.

(2) The NOx authorized account representative of a NOx
Budget unit under paragraph © of this section may submt to
the permtting authority a request, in witing or in a
format specified by the permtting authority, to be
al l ocated NOx all owances for no nore than five consecutive
control periods under 8§ 96.41, starting with the control
period during which the NOx Budget unit is projected to
commence operation. The NOx all owance all ocation request
must be submtted prior to May 1 of the first control period
for which the NOx all owance allocation is requested and
after the date on which the permtting authority issues a
permt to construct the NOx Budget unit.

(3) In a NOx allowance all ocation request under
paragraph (c)(2) of this section, the NOx authorized account
representative may request for a control period NOx
al l omances in an anmobunt that does not exceed 0.15 | b/ mBtu
mul tiplied by the NOx Budget unit’s maxi num desi gn heat

input (in m®Btu/hr) nultiplied by the nunber of hours
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remaining in the control period starting with the first day
in the control period on which the unit is projected to
oper at e.

(4) The permtting authority will review, and allocate
NOx al | owances pursuant to, NOx al |l owance all ocation
requests under paragraph (c)(2) of this section in the order
that the requests are received by the permtting authority.

(1) Upon receipt of a NOx al |l owance all ocati on request,
the permtting authority will determ ne whether, and w ||
make any necessary adjustnents to the request to ensure
that, the control period and the nunber of all owances
specified are consistent with the requirenents of paragraphs
(c)(2) and (3) of this section.

(1i) If the allocation set-aside for the control period
for which NOx all owances are requested has an anount of NOx
al | onances not | ess than the nunber requested (as adjusted
under paragraph (c)(4)(i) of this section), the permtting
authority will allocate the full, adjusted anmount of the NOx
al l omances requested to the NOx Budget unit.

(tit) If the allocation set-aside for the contro
period for which NOx all owances are requested has a smaller
anount of NOx al | owances than the nunber requested (as
adj ust ed under paragraph (b)(4)(i) of this section), the

permtting authority will deny in part the request and
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all ocate only the remai ni ng nunber of NOx al |l owances in the
allocation set-aside to the NOx Budget unit.

(1v) Once an allocation set-aside for a control period
has been depleted of all NOx all owances, the permtting
authority will deny, and will not allocate any NOx
al | onances pursuant to, any NOx all owance all ocation
requests under which NOx all owances have not already been
all ocated for the control period.

(5 Wthin 60 days of receipt of a NOx al |l owance
al l ocation request, the permtting authority will take
appropriate action under paragraph (c)(4) of this section
and notify the NOx authorized account representative that
submtted the request and the Adm nistrator of the nunber of
NOx al | owances (if any) allocated for the control period to
t he NOx Budget unit.

(6) After Septenber 30 of each year, the Adm nistrator
will transfer any NOx all owances remaining in the allocation
set-aside for the control period for the year to the
all ocation set-aside for the follow ng control period.

(7) If additional NOx all owances are placed in the
al l ocation set-aside for the control period pursuant to
paragraphs (c)(6) or (d)(2) of this section, the permtting
authority will allocate NOx al |l owances, in accordance wth

paragraph (c)(4) of this section, to any NOx al | owance
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al l ocation requests that were originally denied in whole or
in part. The permtting authority will notify the NOx
aut hori zed account representative that submtted the request
and the Adm nistrator of the nunber of NOx all owances (if
any) allocated under this paragraph (c)(7).

(d) For a NOx Budget unit that is allocated NOx
al | ownances under paragraph © of this section for a control
period, the Adm nistrator will deduct NOx all owances under 8§
96. 54(b) or (e) to account for the actual utilization of the
unit during the control period.

(1) The Adm nistrator will calculate the nunber of NOx
al  owances to be deducted to account for the unit’s actual
utilization using the followi ng formula, provided that the
nunber of NOx al |l owances to be deducted shall be zero if the
nunber calculated is |less than zero:

Unit’s NOx all owances deducted for actual utilization =
(Unit’s NOx al l owances allocated for control period) - (
Unit’'s actual control period utilization x 0.15 | b/ mBt u)
wher e:

“Unit’s NOx all owances allocated for control period” is
t he nunber of NOx al |l owances allocated to the unit for the
control period under paragraph © of this section.

“Unit’s actual control period utilization” is the

utilization (in nmBtu), as defined in 8 96.2, of the unit
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during the control period.

(2) Any NOx al |l owances deducted by the Adm nistrator in
accordance with paragraph (d) of this section wll be
transferred by the Administrator to the permtting
authority’s allocation set-aside for the follow ng contro
peri od.

Subpart F - NOx Al l owance Tracki ng System
8 96.50 NOx All owance Tracking System accounts.

(a) Nature and function of conpliance accounts and
overdraft accounts. Consistent with 8 96.51(a), the
Adm nistrator will establish one conpliance account for each
NOx Budget unit and one overdraft account for each source
wi th one or nore NOx Budget units. Allocations of
al | onances pursuant to subpart E of this part, transfers of
al | onances pursuant to subpart G of this part, and
deductions of allowances to cover NOx em ssions, account for
actual utilization, or offset excess em ssions of NOx
pursuant to 8 96.54 will be recorded in the conpliance
accounts or overdraft accounts in accordance with this
subpart.

(b) Nature and function of general accounts.

Consistent with 8 96.51(b), the Adm nistrator w ||
establ i sh, upon request, a general account for any person.

Transfers of allowances pursuant to subpart G of this part
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w Il be recorded in the general account in accordance with
this subpart.
§ 96.51 Establishnment of accounts.

(a) Conpliance accounts and overdraft accounts. Upon
recei pt of a conplete account certificate of representation
under 8§ 96.13, the Adm nistrator will establish:

(1) A conpliance account for each NOx Budget unit for
whi ch the account certificate of representation was
subm tted; and

(2) An overdraft account for each source for which the
account certificate of representation was submtted and that
has two or nore NOx Budget units.

(b) General accounts.

(1) Any person may apply to open a general account for
t he purpose of holding and transferring all owances. A
conplete application for a general account shall be
submtted to the Adm nistrator and shall include the
followng elenents in a format prescribed by the
Adm ni strator:

(i) Name, mailing address, e-mail address (if any),

t el ephone nunber, and facsimle transm ssion nunber (if any)
of the NOx authorized account representative and any
alternate NOx authorized account representative;

(1i) At the option of the NOx authorized account
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representative, organization nane and type of organizati on;

(iii1) Alist of all persons subject to a binding
agreenent for the NOx authorized account representative to
represent their ownership interest wwth respect to the
al l omances held in the general account;

(tv) The following certification statenent by the NOx
aut hori zed account representative and any alternate NOx
aut hori zed account representative: “I certify that | was
sel ected as the NOx authorized account representative or the
NOx al ternate authorized account representative, as
appl i cable, by an agreenent that is binding on all persons
who have an ownership interest with respect to all owances
held in the general account. | certify that | have all the
necessary authority to carry out ny duties and
responsi bilities under the NOx Budget Trading Program on
behal f of such persons and that each such person shall be
fully bound by ny representations, actions, inactions, or
subm ssions and by any order or decision issued to ne by the
Adm ni strator or a court regarding the general account.”

(v) The signature of the NOx authorized account
representative and any alternate NOx authorized account
representative and the dates signed.

(2) Upon receipt by the Adm nistrator of a conplete

application for a general account under paragraph (b)(1) of
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this section:

(1) The Adm nistrator will establish a general account
for the person or persons for whomthe application is
subm tted.

(11) The NOx authorized account representative and any
alternate NOx authorized account representative for the
general account shall represent and, by his or her
representations, actions, inactions, or subm ssions, legally
bi nd each person who has an ownership interest with respect
to NOx al l omances held in the general account in all matters
pertaining to the NOx Budget Trading Program not
wi t hst andi ng any agreenent between the NOx authorized
account representative or any alternate NOx authorized
account representative and such person. Any such person
shal | be bound by any order or decision issued to the NOx
aut hori zed account representative or any alternate NOx
aut hori zed account representative by the Adm nistrator or a
court regarding the general account.

(ii1) Each subm ssion concerning the general account
shall be submtted, signed, and certified by the NOx
aut hori zed account representative or the alternate NOx
aut hori zed account representative for the persons having an
ownership interest with respect to NOx all owances held in

t he general account. Each such subm ssion shall include the
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follow ng certification statenment by the NOx authorized
account representative: “I amauthorized to make this
subm ssi on on behalf of the persons having an ownership
interest with respect to the NOx all owances held in the
general account. | certify under penalty of |law that | have
personal |y exam ned, and amfamliar with, the statenents
and information submtted in this docunent and all its
attachnents. Based on ny inquiry of those individuals with
primary responsibility for obtaining the information, |
certify that the statenments and information are to the best
of ny know edge and belief true, accurate, and conplete. |
amaware that there are significant penalties for submtting
fal se statenents and information or omtting required
statenments and information, including the possibility of
fine or inprisonnent.”

(tv) The Adm nistrator will accept or act on a
subm ssi on concerning the general account only if the
subm ssi on has been nmade, signed, and certified in
accordance wth paragraph (b)(2)(iii) of this section.

(3)(i) An application for a general account may
desi gnate one and only one NOx authorized account
representative and one and only one alternate NOx authorized
account representative who may act on behal f of the NOx

aut hori zed account representative. The agreenent by which
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the alternate NOx authorized account representative is
sel ected shall include a procedure for authorizing the
alternate NOx authorized account representative to act in
lieu of the NOx authorized account representative.

(11) Upon receipt by the Adm nistrator of a conplete
application for a general account under paragraph (b)(1) of
this section, any representation, action, inaction, or
subm ssion by the alternate NOx authorized account
representative shall be deened to be a representation,
action, inaction, or subm ssion by the NOx authorized
account representative.

(4) (i) The NOx authorized account representative for a
general account nmay be changed at any tinme upon receipt by
the Adm nistrator of a superseding conplete application for
a general account under paragraph (b)(1) of this section.
Not wi t hst andi ng any such change, all representations,
actions, inactions, and subm ssions by the previ ous NOx
aut hori zed account representative prior to the tine and date
when the Adm nistrator receives the supersedi ng application
for a general account shall be binding on the new NOx
aut hori zed account representative and the persons with an
ownership interest with respect to the allowances in the
general account.

(1i) The alternate NOx authorized account
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representative for a general account may be changed at any
time upon receipt by the Adm nistrator of a superseding
conplete application for a general account under paragraph
(b)(1) of this section. Notw thstandi ng any such change,
all representations, actions, inactions, and subm ssions by
the previous alternate NOx authorized account representative
prior to the tinme and date when the Adm nistrator receives
t he superseding application for a general account shall be
bi ndi ng on the new alternate NOx authorized account
representative and the persons with an ownership interest
with respect to the allowances in the general account.

(ti1)(A) In the event a new person having an ownership
interest with respect to NOx all owances in the general
account is not included in the Iist of such persons in the
account certificate of representation, such new person shal
be deened to be subject to and bound by the account
certificate of representation, the representation, actions,
i nactions, and subm ssions of the NOx authorized account
representative and any alternate NOx authorized account
representative of the source or unit, and the deci sions,
orders, actions, and inactions of the Adm nistrator, as if
t he new person were included in such |ist.

(B) Wthin 30 days follow ng any change in the persons

having an ownership interest with respect to NOx al |l owances
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in the general account, including the addition of persons,
the NOx authorized account representative or alternate NOx
aut hori zed account representative shall submt a revision to
the application for a general account anending the list of
persons having an ownership interest wwth respect to the NOx
al l omances in the general account to include the change.

(5 (i) Once a conplete application for a general
account under paragraph (b)(1) of this section has been
submtted and received, the Admnistrator will rely on the
application unless and until a superseding conpl ete
application for a general account under paragraph (b)(1) of
this section is received by the Adm ni strator.

(11) Except as provided in paragraph (b)(4) of this
section, no objection or other comunication submtted to
the Adm ni strator concerning the authorization, or any
representation, action, inaction, or subm ssion of the NOx
aut hori zed account representative for a general account
shal | affect any representation, action, inaction, or
subm ssion of the NOx authorized account representative or
the finality of any decision or order by the Adm nistrator
under the NOx Budget Tradi ng Program

(iii1) The Adm nistrator will not adjudicate any private
| egal di spute concerning the authorization or any

representation, action, inaction, or subm ssion of the NOx
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aut hori zed account representative for a general account,
including private | egal disputes concerning the proceeds of
NOx al | owance transfers.

© Account identification. The Admnistrator wll
assign a unique identifying nunber to each account
est abl i shed under paragraph (a) or (b) of this section.

8 96.52 NOx Allowance Tracking Systemresponsibilities of
NOx aut hori zed account representative.

(a) Follow ng the establishnment of a NOx Al l owance
Tracki ng System account, all subm ssions to the
Adm ni strator pertaining to the account, including, but not
limted to, subm ssions concerning the deduction or transfer
of NOx al |l owances in the account, shall be nade only by the
NOx aut hori zed account representative for the account.

(b) Authorized account representative identification.
The Adm nistrator will assign a unique identifying nunber to
each NOx aut horized account representative.

8 96.53 Recordation of NOx all owance all ocati ons.

(a) The Adm nistrator will record the NOx al | owances
for 2003, 2004, 2005, 2006, and 2007 in the NOx Budget
units’ conpliance accounts and the allocation set-asides, as
al l ocated under subpart E of this part. The Adm nistrator
will also record the NOx al |l owances all ocated under 8§

96.88(a)(1) and (b) for each NOx Budget opt-in source inits
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conpl i ance account.

(b) Each year, after the Adm nistrator has nade al
deductions froma NOx Budget unit's conpliance account and
the overdraft account pursuant to 8 96.54, the Adm nistrator
will record NOx all owances, as allocated to the unit under
subpart E of this part or under 8 96.88(a)(2) and (b), in
the conpliance account for the year after the |ast year for
whi ch al |l owmances were previously allocated to the conpliance
account. Each year, the Adm nistrator will also record NOx
al | omances, as allocated under subpart E of this part, in
the allocation set-aside for the year after the | ast year
for which allowances were previously allocated to an
al l ocati on set-aside.

© Serial nunbers for allocated NOx all owances. \When
al l ocating NOx al |l owances to and recording themin an
account, the Admnistrator will assign each NOx all owance a
uni que identification nunber that will include digits
identifying the year for which the NOx al |l owance is
al | ocat ed.

§ 96.54 Conpli ance.

(a) NOx allowance transfer deadline. The NOx
al l omances are available to be deducted for conpliance with
a unit’s NOx Budget em ssions limtation for a control

period in a given year only if the NOx all owances:
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(1) Have conpliance use dates prior to or the same as
t hat year; and

(2) Are held in the unit’s conpliance account, or the
overdraft account of the source where the unit is |ocated,
as of the NOx allowance transfer deadline for that control
period or are transferred into the conpliance account or
overdraft account by a NOx all owance transfer correctly
submtted for recordation under 8 96.60 by the NOx al | owance
transfer deadline for that control period.

(b) Deductions for conpliance.

(1) Following the recordation, in accordance with §
96. 61, of NOx allowance transfers submtted for recordation
in the unit’s conpliance account or the overdraft account of
the source where the unit is |ocated by the NOx al |l owance
transfer deadline for a control period, the Adm nistrator
w || deduct NOx all owances avail abl e under paragraph (a) of
this section to cover the unit’s NOx em ssions (as
determ ned in accordance with subpart H of this part), or to
account for actual utilization under 8§ 96.42 (d), for the
control period:

(1) Fromthe conpliance account; and

(1i) Only if no nore NOx all owances avail abl e under
paragraph (a) of this section remain in the conpliance

account fromthe overdraft account. In deducting all owances
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for units at the source fromthe overdraft account, the
Adm nistrator will begin with the unit having the conpliance
account with the | owest NOx Al l owance Tracki ng System
account nunber and end with the unit having the conpliance
account with the highest NOx All owance Tracki ng System
account nunber (wth account nunbers sorted beginning with
the left-nost character and ending with the right-nost
character and the letter characters assigned values in
al phabetical order and |less than all nuneric characters).

(2) The Adm nistrator will deduct NOx all owances first
under paragraph (b)(1)(i) of this section and then under
paragraph (b)(1)(ii) of this section:

(1) Until the nunber of NOx all owances deducted for the
control period equals the nunber of tons of NOx em ssions,
determ ned in accordance with subpart H of this part, from
the unit for the control period for which conpliance is
bei ng determ ned, plus the nunber of NOx all owances required
for deduction to account for actual utilization under 8§
96.42(d) for the control period; or

(i) Until no nore NOx all owances avail abl e under
paragraph (a) of this section remain in the respective
account .

(c)(1) Identification of NOx all owances by seri al

nunber. The NOx aut horized account representative for each
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conpliance account may identify by serial nunber the NOx
al | onances to be deducted fromthe unit’s conpliance account
under paragraph (b), (d), or (e) of this section. Such
identification shall be made in the conpliance certification
report submitted in accordance with § 96. 30.

(2) First-in, first-out. The Admnistrator will deduct
NOx al | owances for a control period fromthe conpliance
account, in the absence of an identification or in the case
of a partial identification of NOx all owances by seri al
nunber under paragraph (c)(1) of this section, or the
overdraft account on a first-in, first-out (FIFO accounting
basis in the follow ng order:

(i) Those NOx all owances with a conpliance use date the
sanme as the year of the control period and that were
all ocated to the unit under subpart E or | of this part;

(1i1) Those NOx al |l owances with a conpliance use date
the sane as the year of the control period and that were
transferred and recorded in the account pursuant to subpart
G of this part, in order of their date of recordation;

(1i1) Those NOx all owances with an earlier conpliance
use date than the year of the control period and that were
all ocated to the unit under subpart E or | of this part; and

(iv) Those NOx al |l owances with an earlier conpliance

use date than the year of the control period and that were
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transferred and recorded in the account pursuant to subpart
G of this part, in order of their date of recordation.

(d) Deductions for excess em ssions.

(1) After making the deductions for conpliance under
par agraph (b) of this section, the Adm nistrator will deduct
fromthe unit’s conpliance account or the overdraft account
of the source where the unit is |located a nunber of NOx
al l onances, with a conpliance use date the sane as the year
after the control period in which the unit has excess
em ssions, equal to three tines the nunber of the unit’s
excess em Sssions.

(2) If the conpliance account or overdraft account does
not contain sufficient NOx all owances, the Adm ni strator
wi || deduct the required nunber of NOx al |l owances,
regardl ess of their conpliance use date, whenever NOx
al l omances are recorded in either account.

(3) Any allowance deduction required under paragraph
(d) of this section shall not affect the liability of the
owners and operators of the NOx Budget unit for any fine,
penalty, or assessnent, or their obligation to conply with
any other renedy, for the sane violation, as ordered under
the Clean Air Act or applicable State law. The follow ng
guidelines wll be followed in assessing fines, penalties or

ot her obligations:
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(1) For purposes of determ ning the nunber of days of
violation, if a NOX Budget unit has excess em ssions for a
control period, each day in the control period (153 days)
constitutes a day in violation unless the owners and
operators of the unit denonstrate that a | esser nunber of
days shoul d be consi dered.

(11) Each ton of excess em ssions is a separate

vi ol ati on.

(e) Deductions for units sharing a conmon stack. In the
case of units sharing a comon stack and havi ng em ssi ons
that are not separately nonitored or apportioned in
accordance wth subpart H of this part, the NOx authorized
account representative of the units may identify the
percent age of NOx al |l owances to be deducted from each such
unit's conpliance account to cover the unit’s share of NOx
em ssions fromthe common stack for a control period. Such
identification shall be nmade in the conpliance certification
report submitted in accordance with § 96. 30.

Not wi t hst andi ng paragraph (b)(2)(i) of this section, the
Adm nistrator wll deduct NOx all owances until the nunber of
NOx al | owances equals the identified percentage of the
nunber of tons of NOx em ssions, as determ ned in accordance
wi th subpart H of this part, fromthe comon stack for the

control period in the year for which conpliance is being
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determned or, if no percentage is identified, an equal
percentage for each such unit.

(f) The Adm nistrator will record in the appropriate
conpliance account or overdraft account all deductions from
such an account pursuant to paragraphs (b), (d), or (e) of
this section.

§ 96.55 Banking. [ RESERVED]
§ 96.56 Account error

The Adm nistrator may, at his or her sole discretion and
on his or her own notion, correct any error in any NOX
Al l owance Tracking System account. Wthin 10 busi ness days
of maki ng such correction, the Admnistrator will notify the
NOx aut hori zed account representative for the account.

8 96.57 dCosing of general accounts.

(a) The NOx authorized account representative of a
general account may instruct the Admnistrator to close the
account by submtting a statenent, in witing or in a format
specified by the Adm nistrator, requesting deletion of the
account fromthe NOx Al |l owance Tracki ng System and by
correctly submtting for recordati on under 8 96.60 an
al l omance transfer of all NOx allowances in the account to
one or nore other NOx All owance Tracki ng System accounts.

(b) If a general account shows no activity for a period

of a year or nore and does not contain any NOx al | owances,
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the Adm nistrator may notify the NOx authorized account
representative for the account that the account wll be
cl osed and deleted fromthe NOx Al |l owance Tracking System
foll ow ng 20 busi ness days after the notice is sent. The
account will be closed after the 20-day period unl ess before
the end of the 20-day period the Adm nistrator receives a
correctly submtted transfer of NOx all owances into the
account under 8§ 96.60 or a statenent, in witing or in a
format specified by the Adm nistrator, submtted by the NOx
aut hori zed account representative denonstrating to the
satisfaction of the Adm nistrator good cause as to why the
account should not be cl osed.
Subpart G - NOx All owance Transfers
§ 96.60 Subm ssion of NOx all owance transfers.

The NOx aut horized account representatives seeking
recordation of a NOx allowance transfer shall submt the
transfer to the Admnistrator. To be considered correctly
submtted, the NOx all owance transfer shall include the
followng elenents in a format specified by the
Adm ni strator:

(a) The nunbers identifying both the transferror and
transferee accounts;

(b) A specification by serial nunber of each NOx

al |l owance to be transferred; and
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© The printed name and signature of the NOx authorized
account representative of the transferror account and the
dat e signed.

§ 96.61 EPA recordation

(a) Wthin 5 business days of receiving a NOx al |l owance
transfer, except as provided in paragraph (b) of this
section, the Admnistrator will record a NOx all owance
transfer by noving each NOx al |l owance fromthe transferror
account to the transferee account as specified by the
request, provided that:

(1) The transfer is correctly submtted under § 96. 60;

(2) The transferror account includes each NOx al |l owance
identified by serial nunber in the transfer; and

(3) The transfer neets all other requirenents of this
part.

(b) A NOx allowance transfer that is submtted for
recordation follow ng the NOx all owance transfer deadline
and that includes any NOx all owances with a conpliance use
date that is prior to or the sanme as the year of the contro
period to which the NOx al |l owance transfer deadline applies
wi Il not be recorded until after conpletion of the process
of recordation of NOx all owance allocations in 8§ 96.53(Db).

© Where a NOx al |l owance transfer submtted for

recordation fails to neet the requirenents of paragraph (a)
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of this section, the Adm nistrator will not record such
transfer.
§ 96.62 Notification.

(a) Notification of recordation. Wthin 5 business days
of recordation of a NOx al |l owance transfer under § 96.61
the Adm nistrator will notify each party to the transfer.
Notice will be given, in witing or in a format to be
specified by the Adm nistrator, to the NOx authorized
account representatives of both the transferror and
transferee accounts.

(b) Notification of non-recordation. Wthin 10 business
days of receipt of a NOx all owance transfer that fails to
meet the requirenents of 8 96.61(a), the Admnistrator wl|l
notify, in witing or in a format to be specified by the
Adm ni strator, the NOx authorized account representatives of
both accounts subject to the transfer of:

(1) A decision not to record the transfer, and

(2) The reasons for such non-recordation.

© Nothing in this section shall preclude the subm ssion
of a NOx all owance transfer for recordation follow ng
notification of non-recordation.

Subpart H - Mnitoring and Reporting
§ 96.70 GCeneral Requirenents.

The owners and operators, and to the extent applicable,
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the NOx authorized account representative of a NOx Budget
unit, shall conply with the nonitoring and reporting
requi renents as provided in this subpart and in subpart H of
part 75 of this chapter. For purposes of conplying with
such requirenents, the definitions in 8 96.2 and in 8§ 72.2
of this chapter shall apply, and the terns “affected unit,”
“designated representative,” and “conti nuous emn ssion
nmoni toring systent (or “CEMS”) in part 75 of this chapter
shal | be replaced by the terns “NO, Budget unit,” *“NOX
aut hori zed account representative,” and “continuous em ssion
moni toring systeni (or “CEMS’), respectively, as defined in
8§ 96. 2.

(a) Conpliance dates.

(1) (i) The owner or operator of each NOx Budget unit
under 8§ 96.4 that commences operation before January 1, 2000
shall ensure that all nonitoring systens required under this
subpart for nonitoring NOx em ssion rate and heat input are
installed, all certification tests required under § 96.71
are successfully conpleted, and all other provisions of this
subpart and part 75 of this chapter applicable to such
systens are net on or before May 1, 2000.

(i1) The owner or operator of each NOx Budget unit under
paragraph (a)(1) of this section that has not successfully

conpleted all certification tests required under § 96.71 by
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May 1, 2001 shall determ ne and report hourly NOXx em ssion
rate and heat input, starting on such date until all such
certification tests are successfully conpl eted, using
ei t her:

(A) The maxi mum potential NOx em ssion rate and the
maxi mum potenti al hourly heat input of the unit;

(B) Reference nethods under 8§ 75.22 of this chapter; or

© Monitored data validated using the procedures in §
75.20(b) (3) of this chapter where the term“recertification”
is replaced by the term*®“initial certification.”

(2) (i) The owner or operator of each NOx Budget unit
under 8§ 96.4 that commences operation on or after January 1,
2000 shall ensure that all nonitoring systens required under
this subpart for nonitoring NOx em ssion rate and heat i nput
are installed, all certification tests required under 8§
96. 71 are successfully conpleted, and all other provisions
of this subpart and part 75 applicable to such systens are
met on or before the later of the foll ow ng dates:

(A May 1, 2001; or

(B) Not later than the earlier of 180 days after the date
on which the unit comences operation or, for units under 8§
96.4(a), 90 days after the date on which the unit conmences
commer ci al operation.

(1i) The owner or operator of each NOx Budget unit under
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paragraph (a)(2) of this section that has not successfully
conpleted all certification tests required under § 96.71 by
the later of May 1, 2001 or the date on which the unit
commences operation shall determ ne and report hourly NOx
em ssion rate and heat input, starting on such date until
all such certification tests are successfully conpl et ed,
usi ng either:

(A) The maxi mum potential NOx em ssion rate and the
maxi mum potenti al hourly heat input of the unit;

(B) Reference nethods under § 75.22 of this chapter; or

© Monitored data validated using the procedures in §
75.20(b) (3) of this chapter where the term“recertification”
is replaced by the term*“initial certification.”

(3)(i) The owner-operator of a NOx Budget unit that
conpl etes construction of a new stack or flue after the
applicabl e deadline in paragraph (a)(1)(i) or (2)(i) of this
section or under subpart | of this part, shall ensure, with
regard to such new stack or flue, that all nonitoring
systens required under this subpart for nonitoring NOx
em ssion rate and heat input are installed, al
certification tests required under 8 96.71 are successfully
conpl eted, and all other provisions of this subpart and part
75 are net not later than 90 days after the date on which

em ssions first exit to the atnosphere through such new
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stack or flue.

(i1) The owner or operator of each NOx Budget unit under
paragraph (a)(3)(i) of this section that has not
successfully conpleted all certification tests required
under 8 96.71 by not later than 90 days after the date on
whi ch emi ssions first exit to the atnosphere through the new
stack or flue under paragraph (a)(3)(i) of this section
shal | determ ne and report hourly NOx em ssion rate and heat
i nput, starting on such date until all such certification
tests are successfully conpl eted, using either:

(A) The maxi mum potential NOx em ssion rate and the
maxi mum potential hourly heat input of the unit;

(B) Reference nethods under 8 75.22 of this chapter; or

© Monitored data validated using the procedures in §
75.20(b) (3) of this chapter where the term“recertification”
is replaced by the term*“initial certification.”

(4) The provisions of this subpart are applicable to a
unit for which an application for a NOx Budget opt-in permt
is being or has been submtted, as provided in subpart | of
this part.

(b) Prohibitions.

(1) No owner or operator of a NOx Budget unit shall use
any alternative nonitoring system alternative reference

nmet hod, or any other alternative for the required continuous
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em ssion nmonitoring systemw thout having obtained prior
witten approval in accordance with § 96. 75.

(2) No owner or operator of a NOx Budget unit shal
operate the unit so as to discharge, or allow to be
di scharged, NOx em ssions to the atnosphere w thout
accounting for all such em ssions in accordance with the
appl i cabl e provisions of this subpart and part 75 of this
chapter.

(3) No owner or operator of a NOx Budget unit shal
di srupt the continuous em ssion nonitoring system any
portion thereof, or any other approved em ssion nonitoring
nmet hod, and thereby avoid nonitoring and recordi ng NOx nass
em ssions discharged into the atnosphere, except for periods
of recertification or periods when calibration, quality
assurance testing, or maintenance is perfornmed in accordance
with the applicable provisions of this subpart and part 75
of this chapter.

(4) No owner or operator of a NOx Budget unit shal
retire or permanently discontinue use of the continuous
em ssion nonitoring system any conponent thereof, or any
ot her approved em ssion nonitoring systemunder this
subpart, except under any one of the foll ow ng
ci rcunst ances:

(1) During the period that the unit is covered by a
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retired unit exenption under 8 96.5 that is in effect;

(i1i) The owner or operator is nonitoring em ssions from
the unit with another certified nonitoring system approved,
in accordance with the applicable provisions of this subpart
and part 75 of this chapter, by the permtting authority for
use at that unit that provides em ssion data for the sane
pol lutant or paraneter as the retired or discontinued
nmoni toring system or

(1i1) The NOx authorized account representative submts
notification of the date of certification testing of a
replacenent nonitoring systemin accordance with 8§

96. 71(b) (2) (i).
8§ 96.71 Initial certification and recertification procedures

(a) The owner or operator of a NOx Budget unit that is
subject to an acid rain emssions |limtation shall conply
with the initial certification and recertification
procedures of part 75 of this chapter, except that:

(1) If, prior to January 1, 1998, the Adm ni strator
approved a petition under 8 75.17(a) or (b) of this chapter
for apportioning the conbined NOx em ssion rate neasured in
a common stack or a petition under 8 75.66 of this chapter
for an alternative to a requirenent in 8 75.17 of this
chapter, the petition shall be resubmtted to the

Adm ni strator under 8 96.75(a) to determine if the approval
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shoul d apply under the NOx Budget Trading Program

(2) For any additional NOx em ssion rate CEMS required
under the common stack provisions in 8 75.72 of this
chapter, the owner or operator shall neet the requirenments
of paragraph (b) of this section.

(b) The owner or operator of a NOx Budget unit that is
not subject to an acid rain emssions limtation shal
conply with the following initial certification and
recertification procedures, and the owner or operator of a
NOx Budget unit that is subject to an acid rain em ssions
[imtation shall neet the following initial certification
and recertification procedures for any additional NOx
em ssion rate CEMS required under the common st ack
provisions in 8 75.72 of this chapter.

(1) Requirements for initial certification or
recertification.

(1) The owner or operator shall ensure that each
nmoni toring systemrequired by subpart H of part 75 of this
chapter (which includes the automated data acquisition and
handl i ng system successfully conpletes all of the initial
certification testing required under 8 75.20 of this chapter
and shall ensure that all applicable certification tests are
successfully conpl eted by the deadlines specified in §

96.70(a). In addition, whenever the owner or operator
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installs a nonitoring systemin order to neet the
requirenents of this part, in a |location where no such
nmonitoring systemwas previously installed, initial
certification is required.

(i1) Whenever the owner or operator nekes a replacenent,
nodi fication, or change in a certified nonitoring system
that is determned by the permtting authority or the
Adm nistrator to significantly affect the ability of the
systemto accurately neasure or record NOx emi ssion rate or
heat input or to neet the requirenments of 8§ 75.21 of this
chapter or appendix B to part 75 of this chapter, the owner
or operator shall recertify the nonitoring system by
performng all of the recertification testing required under
8§ 75.20 of this chapter. Furthernore, whenever the owner or
operator makes a repl acenent, nodification, or change to the
flue gas handling systemor the unit’s operation that is
determ ned by the permtting authority or the Adm nistrator
to significantly change the flow or concentration profile,

t he owner or operator shall recertify the continuous

em ssions nonitoring system Exanples of changes which
require recertification include: replacenent of the

anal yzer, change in location or orientation of the sanpling
probe or site, or changing of flow rate nonitor polynom al

coefficients. Any change to a continuous eni ssions
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nmonitoring systemfor which the permtting authority or the
Adm nistrator determnes that a relative accuracy test audit
(RATA) is not necessary, shall not require recertification,
and any other tests that the permtting authority or the
Adm ni strator determnes to be necessary (e.g., linearity
checks, calibration error tests, automated data acquisition
and handling system (DAHS) verifications) shall be
performed. These other tests shall be considered diagnostic
tests rather than recertification tests. The data
val i dation procedures in 8 75.20(b)(3) of this chapter shal
be applied (replacing the term*“recertification” with the
term “diagnostic”) to linearity checks, 7-day calibration
error tests, and cycle tine tests when these are required as
di agnostic tests.

(2) Certification approval process for initial
certifications and recertification.

(1) Notification of certification. The NOx authorized
account representative shall submt to the permtting
authority a witten notice of the dates of certification in
accordance with § 96. 73.

(11) Certification application. The NOx authorized
account representative shall submt to the permtting
authority a certification application for each nonitoring

systemrequi red under subpart H of part 75 of this chapter.
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A conplete certification application shall include the
information specified in 8 75.73 of this chapter.

(ti1) Upon the earlier of the successful conpletion of
the required certification procedures of paragraph (b)(1) of
this section or the hour in which data that were consi dered
conditionally valid according to the procedures in 8§
75.20(b)(3) of this chapter for the nonitoring system or
conponent thereof, the nonitoring system or conponent
t hereof shall be deenmed provisionally certified for use
under the NOx Budget Trading Programfor a period not to
exceed 120 days after receipt by the permtting authority of
the conplete certification application for the nonitoring
system or conponent thereof under paragraph (b)(2)(ii) of
this section. Data neasured and recorded by the
provisionally certified nonitoring systemor conponent
thereof, in accordance with the requirenments of part 75 of
this chapter, will be considered valid quality-assured data
(retroactive to the date and tine of provisional
certification), provided that the permtting authority does
not invalidate the provisional certification by issuing a
notice of disapproval within 120 days of receipt of the
conplete certification application by the permtting
authority.

(iv) Certification application formal approval process.
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The permtting authority will issue a witten notice of
approval or disapproval of the certification application to
the owner or operator within 120 days of receipt of the
conplete certification application under paragraph
(b)(2)(ii) of this section. 1In the event the permtting
authority does not issue such a notice within such 120-day
period, each nonitoring systemwhich neets the applicable
performance requirenents of part 75 of this chapter and is
included in the certification application will be deened
certified for use under the NOQ, Budget Tradi ng Program

(A) Approval notice. If the certification application is
conpl ete and shows that each continuous em ssion nonitoring
system neets the applicable performance requirenments of part
75 of this chapter, then the permtting authority wll issue
a witten notice of approval of the certification
application within 120 days of receipt.

(B) Inconplete application notice. A certification
application will be considered conplete when all of the
applicable information required to be submtted under
paragraph (b)(2)(ii) of this section has been received by
the permtting authority. |If the certification application
is not conplete, then the permtting authority will issue a
witten notice of inconpleteness that sets a reasonable date

by which the NOx authorized account representative nust
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submt the additional information required to conplete the
certification application. |If the NOx authorized account
representative does not conply with the notice of
i nconpl eteness by the specified date, then the permtting
authority may issue a notice of disapproval under paragraph
(b)(2)(iv)(C of this section

© Di sapproval notice. |If the certification application
shows that any nonitoring system or conponent thereof does
not neet the performance requirenments of this part, or if
the certification application is inconplete and the
requi renent for disapproval under paragraph (b)(2)(iv)(B) of
this section has been net, the permtting authority wll
issue a witten notice of disapproval of the certification
application. Upon issuance of such notice of disapproval,
the provisional certification is invalidated by the
permtting authority and the data neasured and recorded by
each uncertified nonitoring systemor conponent thereof
shall not be considered valid quality-assured data begi nni ng
with the date and hour of provisional certification. The
owner or operator shall follow the procedures for |oss of
certification in paragraph (b)(2)(v) of this section for
each nonitoring system or conponent thereof which is
di sapproved for initial certification.

(D) Audit decertification. The permtting authority may
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i ssue a notice of disapproval of the certification status of
a nonitor in accordance with 8 96.72(b).

(v) Procedures for loss of certification. |If the
permtting authority issues a notice of disapproval of a
certification application under paragraph (b)(2)(iv)(C of
this section or a notice of disapproval of certification
status under paragraph (b)(2)(iv)(D) of this section, then:

(A) The owner or operator shall substitute, for each hour
of unit operation during the period of invalid data, the
maxi mum potential NQ, em ssion rate or the maxi num potenti al
hourly heat 1 nput of the unit as applicable, until the
earlier of the tinme, date, and hour (after the nonitoring
system or conponent thereof is adjusted, repaired, or
repl aced) when certification tests are successfully
conpleted or the tine, date, and hour specified under the
data validation procedures under 8§ 75.20(b)(3) of this
chapter;

(B) The NOx aut horized account representative shal
submt a notification of certification retest dates and a
new certification application in accordance with the
procedures in paragraphs (b)(2)(i) and (ii) of this section;
and

© The owner or operator shall repeat all certification

tests or other requirenents that were failed by the



441
nmonitoring system as indicated in the permtting
authority’s notice of disapproval, no later than 30 unit
operating days after the date of issuance of the notice of
di sapproval .
§ 96.72 CQut of control periods.

(a) Whenever any nonitoring systemfails to neet the
qual ity assurance requirenents of Appendix B of part 75 of
this chapter, data shall be substituted using the applicable
procedures in subpart D of part 75 of this chapter.

(b) Audit decertification. Wenever both an audit of a
monitoring systemand a review of the initial certification
or recertification application reveal that any system or
conponent shoul d not have been certified or recertified
because it did not neet a particular performance
specification or other requirenent under 8 96.71 or the
appl i cabl e provisions of part 75 of this chapter, both at
the tinme of the initial certification or recertification
application subm ssion and at the tinme of the audit, the
permtting authority will issue a notice of disapproval of
the certification status of such system or conponent. For
t he purposes of this paragraph, an audit shall be either a
field audit or an audit of any information submtted to the
permtting authority or the Admnistrator. By issuing the

notice of disapproval, the permtting authority revokes
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prospectively the certification status of the system or
conponent. The data neasured and recorded by the system or
conponent shall not be considered valid quality-assured data
fromthe date of issuance of the notification of the revoked
certification status until the date and tinme that the owner
or operator conpletes subsequently approved initial
certification or recertification tests. The owner or
operator shall followthe initial certification or
recertification procedures in 8 96.71 for each di sapproved
syst em
8§ 96.73 Notifications.

The NOx aut horized account representative for a NOx
Budget unit shall submt witten notice to the permtting
authority and the Admnistrator in accordance with 8 75.61
of this chapter, except that if the unit is not subject to
an acid rain emssions limtation, the notification is only
required to be sent to the permtting authority.

8 96.74 Recordkeeping and reporting.

(a) The owner or operator of a NOx Budget unit that is
subject to an acid rain emssions |[imtation shall neet
recordkeepi ng and reporting requirenents in subparts F and G
of part 75 of this chapter and paragraph (b) of this
section, except that:

(1) For any additional NOx em ssion rate CEMS required
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under the common stack provisions of 8§ 75.72 of this
chapter, the owner or operator shall neet the requirenments
of paragraph (b)(2) of this section;

(2) If the NOx authorized account representative for the
unit is not the sanme person as the designated representative
for the unit under subpart B of part 72 of this chapter, al
subm ssi ons under subpart F or G of part 75 of this chapter
must be signed by both the NOx authorized account
representative and the designated representative; and

(3) Each quarterly report submtted to neet the
requi renents of 8 75.64 of this chapter shall also include
the data and information required in 8 75.73 of this
chapter.

(b) For NOx Budget units that are not subject to an acid
rain emssions limtation:

(1) Monitoring Plans. The owner or operator shall conply
with requirenents of 8 75.62 of this chapter, except that
the nonitoring plan shall include all of the information
required by 8 75.73 of this chapter.

(2) Certification Applications. The NOx authorized
account representative shall submt an application to the
permtting authority within 45 days after conpleting al
initial certification or recertification tests including the

information required under 8 75.73 of this chapter.
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(3) Quarterly reports.

(1) (A Except as provided in paragraph (b)(3)(i)(B) of
this section, the NOx authorized account representative
shall submt electronically a quarterly report for each
cal endar quarter beginning with the earlier of the cal ender
quarter that includes the date of initial provisional
certification under 8 96.71(b)(2)(iii) or May 1, 2001. Data
shall be reported fromthe earlier of the date and hour
corresponding to the date and hour of provisional
certification or May 1, 2001.

(B) If the unit conmences operation after May 1, 2001,
the NOx authorized account representative shall submt
electronically a quarterly report for each cal endar quarter
beginning with the cal endar quarter in which the unit
commences operation. Data shall be reported fromthe date
and hour corresponding to the date of that the unit
commenced operati on.

(1i) Each quarterly report shall be submtted to the
Adm ni strator wwthin 30 days followi ng the end of each
cal endar quarter and shall include, for each NOx Budget unit
(or group of units using a common stack), all of the data
and information required in 8 75.73 of this chapter.

(1i1) Conpliance certification. The NOx authorized

account representative shall submt to the Adm nistrator a
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conpliance certification in support of each quarterly report
based on reasonable inquiry of those persons with primry
responsibility for ensuring that all of the unit’s em ssions
are correctly and fully nonitored. The certification shal
state that:

(A) The nonitoring data submtted were recorded in
accordance wth the applicable requirenments of this subpart
and part 75 of this chapter, including the quality assurance
procedures and specifications; and

(B) Wth regard to a unit wth add-on em ssion controls
and for all hours where data are substituted in accordance
with 8 75.34(a)(1) of this chapter, the add-on emi ssion
controls were operating wthin the range of paraneters
listed in the nonitoring plan and the substitute val ues do
not systematically underestimate NOx em ssions.

(1v) The NOx authorized account representative shal
conply with all of the quarterly reporting requirenents in 8
75.64(d), (f), and (g) of this chapter.

§ 96.75 Petitions

(a) (1) The NOx authorized account representative of a NOx
Budget unit that is subject to an acid rain em ssions
[imtation may submit a petition under 8 75.66 of this
chapter to the Adm nistrator requesting approval to apply an

alternative to any requirenent of this subpart. Application
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of an alternative to any requirenent of this subpart is in
accordance wth this subpart only to the extent that the
petition is approved by the Adm nistrator, in consultation
with the permtting authority.

(2) Notwi t hstandi ng paragraph (a)(1) of this section, if
the petition requests approval to apply an alternative to a
requi renent concerning any additional CEMS required under
t he common stack provisions of 8 75.70 of this chapter, the
petition is governed by paragraph (b) of this section.

(b) (1) The NOx authorized account representative of a NOx
Budget unit that is not subject to an acid rain em ssions
[imtation may submit a petition under 8 75.66 of this
chapter to the permtting authority and the Adm nistrator
requesting approval to apply an alternative to any
requi renent of this subpart. The NOx authorized account
representative of a NOx Budget unit that is subject to an
acid rain emssions limtation may submt a petition under 8
75.66 of this chapter to the permtting authority and the
Adm ni strator requesting approval to apply an alternative to
a requirenment concerning any additional CEMS required under
t he common stack provisions of 8 75.50 of this chapter.

(2) Application of an alternative to any requirenent of this
subpart is in accordance with this subpart only to the

extent the petition under paragraph (b)(1l) of this section
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is approved by both the permtting authority and the
Adm ni strator.
Subpart | - Individual Opt-ins.
8§ 96.80 Applicability.

Aunit that is in the State, is not a NOx Budget unit
under 8 96.4, and is operating, may qualify, under this
subpart, to becone a NOx Budget opt-in source. A unit that
is a NOx Budget unit, is covered by a retired unit exenption
under 8 96.5 that is in effect, or that is not operating, is
not eligible to become a NOx Budget opt-in source.

§ 96.81 Ceneral.

Except otherwi se as provided in this part, a NOx Budget
opt-in source shall be treated as a NOx Budget unit for
pur poses of applying subparts A through H of this part.

8§ 96.82 NOx authorized account representative.

A unit for which an application for a NOx Budget opt-in
permt is being or has been submtted, or a NOx Budget opt-
in source, |located at the sane source as one or nore NOX
Budget units, shall have the sane NOx authorized account
representative as such NOx Budget units.

8§ 96.83 Applying for NOx Budget opt-in pernmt.
(a) Applying for initial NOx Budget opt-in permt. In

order to apply for an initial NOx Budget opt-in permt, the
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NOx aut horized account representative of a unit qualified
under 8§ 96.80 may submt to the permtting authority at any
time, except as provided under 8§ 96.86(Q):
(1) A conplete NOx Budget permt application under §
96. 22;

(2) A nonitoring plan submtted in accordance with
subpart H of this part; and

(3) A conplete account certificate of representation
under 8§ 96.13, if no NOx authorized account representative
has been previously designated for the unit.

(b) Duty to reapply. The NOx authorized account
representative of a NOx Budget opt-in source shall submt a
conpl ete NOx Budget permt application under 8§ 96.22 to
renew t he NOx Budget opt-in permt in accordance with §
96. 21© and, if applicable, an updated nonitoring plan in
accordance wth subpart H of this part.

§ 96.84 (Opt-in process.

The permtting authority will issue or deny a NOx Budget
opt-in permt for a unit for which an initial application
for a NOx Budget opt-in permt under 8 96.83 is submtted,
in accordance with 8 96.20 and the foll ow ng:

(a) Interimreview of nonitoring plan. The permtting
authority will determne, on an interimbasis, the

sufficiency of the nonitoring plan acconpanying the initial
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application for a NOx Budget opt-in permt under 8 96.83. A
monitoring plan is sufficient, for purposes of interim
review, if the plan appears to contain information
denonstrating that the NOx em ssions rate and heat input of
the unit are nonitored and reported in accordance with
subpart H of this part. A determ nation of sufficiency

shal | not be construed as acceptance or approval of the
unit’s nonitoring plan.

(b) If the permtting authority determ nes that the
unit’s nonitoring plan is sufficient under paragraph (a) of
this section and after conpletion of nonitoring system
certification under subpart H of this part, the NOx
em ssions rate and the heat input of the unit shall be
nmoni tored and reported in accordance with subpart H of this
part for one full control period during which nonitoring
systemavailability is not | ess than 80 percent and during
which the unit is in full conpliance with any applicable
State or Federal em ssions or em ssions-rel ated
requirenents. Solely for purposes of applying the
requirenents in the prior sentence, the unit shall be
treated as a “NOx Budget unit” prior to issuance of a NOx
Budget opt-in permt covering the unit.

© Based on the information nonitored and reported under

paragraph (b) of this section, the unit’s baseline heat rate
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shall be calculated as the unit’s total heat input (in
mBtu) for the control period and the unit’s baseline NOx
em ssions rate shall be calculated as the unit’s total NOx
mass em ssions (in Ib) for the control period divided by the
unit’s baseline heat rate.

(d) After calculating the baseline heat input and the
baseline NOx em ssions rate for the unit under paragraph ©
of this section, the permtting authority wll serve a draft
NOx Budget opt-in permt on the NOx authorized account
representative of the unit.

(e) Confirmation of intention to opt-in. Wthin 20 days
after the issuance of the draft NOx Budget opt-in permt,
the NOx authorized account representative of the unit nust
submt to the permtting authority, in witing, a
confirmation of the intention to opt in the unit or a
wi t hdrawal of the application for a NOx Budget opt-in permt
under 8 96.83. The permtting authority will treat the
failure to nake a tinely subm ssion as a withdrawal of the
NOx Budget opt-in permt application.

(f) Issuance of draft NOx Budget opt-in permt. |If the
NOx aut hori zed account representative confirns the intention
to opt in the unit under paragraph (e) of this section, the
permtting authority will issue the draft NOx Budget opt-in

permt in accordance with § 96. 20.
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(g) Not w thstandi ng paragraphs (a) through (f) of this
section, if at any tinme before issuance of a draft NOx
Budget opt-in permt for the unit, the permtting authority
determ nes that the unit does not qualify as a NOx Budget
opt-in source under 8 96.80, the permtting authority wll
issue a draft denial of a NOx Budget opt-in permt for the
unit in accordance with § 96. 20.

(h) Wthdrawal of application for NOx Budget opt-in
permt. A NOx authorized account representative of a unit
may withdraw its application for a NOx Budget opt-in permt
under 8 96.83 at any tinme prior to the issuance of the final
NOx Budget opt-in permt. Once the application for a NOx
Budget opt-in permt is withdrawn, a NOx authorized account
representative wanting to reapply nust submt a new
application for a NOx Budget permt under § 96. 83.

(i) Effective date. The effective date of the initial
NOx Budget opt-in permt shall be May 1 of the first control
period starting after the issuance of the initial NOx Budget
opt-in permt by the permtting authority. The unit shall
be a NOx Budget opt-in source and a NOx Budget unit as of
the effective date of the initial NOx Budget opt-in permt.
8§ 96.85 NOx Budget opt-in permt contents.

(a) Each NOx Budget opt-in permt (including any draft or

proposed NOx Budget opt-in permt, if applicable) wll
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contain all elenments required for a conplete NOx Budget opt-
in permt application under 8 96.22 as approved or adjusted
by the permtting authority.

(b) Each NQ; Budget opt-in permt is deened to
i ncorporate automatically the definitions of terns under 8§
96. 2 and, upon recordation by the Adm ni strator under
subpart F, G or | of this part, every allocation,
transfer, or deduction of NOx all owances to or fromthe
conpliance accounts of each NOx Budget opt-in source covered
by the NOx Budget opt-in permt or the overdraft account of
the NOx Budget source where the NOx Budget opt-in source is
| ocat ed.
8§ 96.86 Wthdrawal from NOx Budget Tradi ng Program

(a) Requesting withdrawal. To withdraw fromthe NOx
Budget Tradi ng Program the NOx authorized account
representative of a NOx Budget opt-in source shall submt to
the permtting authority a request to wthdraw effective as
of a specified date prior to May 1 or after Septenber 30.
The subm ssion shall be made no later than 90 days prior to
the requested effective date of w thdrawal.

(b) Conditions for withdrawal. Before a NOx Budget
opt-in source covered by a request under paragraph (a) of
this section may wi thdraw fromthe NOx Budget Trading

Program and the NOx Budget opt-in permt may be term nated
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under paragraph (e) of this section, the follow ng
condi tions nust be net:

(1) For the control period i mediately before the
wi thdrawal is to be effective, the NOx authorized account
representative nmust submt or nmust have submtted to the
permtting authority an annual conpliance certification
report in accordance with § 96. 30.

(2) If the NOx Budget opt-in source has excess em Ssions
for the control period imredi ately before the withdrawal is
to be effective, the Adm nistrator will deduct or has
deducted fromthe NOx Budget opt-in source’s conpliance
account, or the overdraft account of the NOx Budget source
where the NOx Budget opt-in source is |ocated, the ful
anount required under 8 96.54(d) for the control period.

(3) After the requirenents for wthdrawal under
paragraphs (b)(1) and (2) of this section are net, the
Adm nistrator wll deduct fromthe NOx Budget opt-in
source’s conpliance account, or the overdraft account of the
NOx Budget source where the NOx Budget opt-in source is
| ocated, NOx all owances equal in nunber to and with the sane
or earlier conpliance use date as any NOx al | onances
all ocated to that source under 8§ 96.88 for any contro
period for which the wwthdrawal is to be effective. The

Adm nistrator will close the NOx Budget opt-in source's
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conpliance account and will establish, and transfer any
remai ni ng all owances to, a new general account for the
owners and operators of the NOx Budget opt-in source. The
NOx aut horized account representative for the NOx Budget
opt-in source shall becone the NOx authorized account
representative for the general account.

© A NOx Budget opt-in source that withdraws fromthe NOx
Budget Tradi ng Program shall conply wth all requirenments
under the NOx Budget Tradi ng Program concerning all years
for which such NOx Budget opt-in source was a NOx Budget
opt-in source, even if such requirenents arise or nust be
conplied with after the wthdrawal takes effect.

(d) Notification.

(1) After the requirenents for wthdrawal under
paragraphs (a) and (b) of this section are net (including
deduction of the full anpbunt of NOx al |l owances required),
the permtting authority will issue a notification to the
NOx aut horized account representative of the NOx Budget
opt-in source of the acceptance of the w thdrawal of the NOx
Budget opt-in source as of a specified effective date that
is after such requirenents have been nmet and that is prior
to May 1 or after Septenber 30.

(2) If the requirenents for wthdrawal under paragraphs

(a) and (b) of this section are not nmet, the permtting
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authority will issue a notification to the NOx authorized
account representative of the NOx Budget opt-in source that
the NOx Budget opt-in source's request to withdraw is
denied. |If the NOx Budget opt-in source's request to
wi thdraw i s deni ed, the NOx Budget opt-in source shall
remai n subject to the requirenents for a NOx Budget opt-in
sour ce.

(e) Permt anendnent. After the permtting authority
issues a notification under paragraph (d)(1) of this section
that the requirenments for wthdrawal have been net, the
permtting authority will revise the NOx Budget perm:t
covering the NOx Budget opt-in source to term nate the NOX
Budget opt-in permt as of the effective date specified
under paragraph (d)(1) of this section. A NOx Budget opt-in
source shall continue to be a NOx Budget opt-in source until
the effective date of the term nation.

(f) Reapplication upon failure to neet conditions of
withdrawal. [If the permtting authority denies the NOx
Budget opt-in source's request to w thdraw, the NOx
aut hori zed account representative nmay submt anot her request
to withdraw i n accordance with paragraphs (a) and (b) of
this section.

(g) Ability to return to the NOx Budget Tradi ng Program

Once a NOx Budget opt-in source withdraws fromthe NOx
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Budget Trading Programand its NOx Budget opt-in permt is
term nated under this section, the NOx authority account
representative may not submt another application for a NOx
Budget opt-in permt under 8 96.83 for the unit prior to the
date that is 4 years after the date on which the term nated
NOx Budget opt-in permt becane effective.
8§ 96.87 Change in regul atory status.

(a) Notification. Wen a NOx Budget opt-in source
becones a NOx Budget unit under 8§ 96.4, the NOx authorized
account representative shall notify in witing the
permtting authority and the Adm ni strator of such change in
the NOx Budget opt-in source's regulatory status, within 30
days of such change.

(b) Permtting authority's and Adm nistrator’s action.

(1)(i) When the NOx Budget opt-in source becones a NOX
Budget unit under 8 96.4, the permtting authority wll
revise the NOx Budget opt-in source's NOx Budget opt-in
permt to neet the requirenments of a NOx Budget permt under
§ 96.23 as of an effective date that is the date on which
such NOx Budget opt-in source becones a NOx Budget unit
under § 96. 4.

(1i1)(A The Adm nistrator will deduct fromthe conpliance
account for the NOx Budget unit under paragraph (b)(21)(i) of

this section, or the overdraft account of the NOx Budget
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source where the unit is |ocated, NOx all owances equal in
nunber to and with the sane or earlier conpliance use date
as:

(1) Any NOx al l owances allocated to the NOx Budget unit
(as a NOx Budget opt-in source) under 8§ 96.88 for any
control period after the |ast control period during which
the unit’s NOx Budget opt-in permt was effective; and

(2) If the effective date of the NOx Budget permt
revision under paragraph (b)(1)(i) of this section is during
a control period, the NOx all owances allocated to the NOx
Budget unit (as a NOx Budget opt-in source) under 8§ 96.88
for the control period multiplied by the ratio of the nunber
of days, in the control period, starting with the effective
date of the permt revision under paragraph (b)(1)(i) of
this section, divided by the total nunber of days in the
control period.

(B) The NOx aut horized account representative shal
ensure that the conpliance account of the NOx Budget unit
under paragraph (b)(1)(i) of this section, or the overdraft
account of the NOx Budget source where the unit is |ocated,

i ncl udes the NOx al |l omances necessary for conpletion of the
deduction under paragraph (b)(1)(ii)(A) of this section. |If
the conpliance account or overdraft account does not contain

sufficient NOx all owances, the Adm nistrator will deduct the
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requi red nunber of NOx all owances, regardless of their
conpliance use date, whenever NOx al |l owances are recorded in
ei ther account.

(iii1) (A For every control period during which the NOx
Budget permt revised under paragraph (b)(1)(i) of this
section is effective, the NOx Budget unit under paragraph
(b)(1) (i) of this section will be treated, solely for
pur poses of NOx all owance all ocations under § 96.42, as a
unit that comrenced operation on the effective date of the
NOx Budget permt revision under paragraph (b)(1)(i) of this
section and will be allocated NOx al | owances under § 96. 42.

(B) Notwi t hstandi ng paragraph (b)(1)(iii)(A) of this
section, if the effective date of the NOx Budget permt
revision under paragraph (b)(1)(i) of this section is during
a control period, the foll ow ng nunber of NOx all owances
will be allocated to the NOx Budget unit under paragraph
(b)(1)(i) of this section under 8§ 96.42 for the contro
period: the nunber of NOx all owances otherw se allocated to
t he NOx Budget unit under 8 96.420 for the control period
multiplied by the ratio of the nunber of days, in the
control period, starting with the effective date of the
permt revision under paragraph (b)(1)(i) of this section,

di vided by the total nunber of days in the control period.

(2)(i) When the NOx authorized account representative of
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a NOx Budget opt-in source does not renew its NOx Budget
opt-in permt under 8 96.83(b), the Admnistrator wll
deduct fromthe NOx Budget opt-in unit’s conpliance account,
or the overdraft account of the NOx Budget source where the
NOx Budget opt-in source is |located, NOx al |l owances equal in
nunber to and with the sane or earlier conpliance use date
as any NOx al l owmances allocated to the NOx Budget opt-in
source under 8 96.88 for any control period after the | ast
control period for which the NOx Budget opt-in permt is
effective. The NOx authorized account representative shal
ensure that the NOx Budget opt-in source’s conpliance
account or the overdraft account of the NOx Budget source
where the NOx Budget opt-in source is |located includes the
NOx al | owances necessary for conpletion of such deduction.
| f the conpliance account or overdraft account does not
contain sufficient NOx all owances, the Adm nistrator wl|
deduct the required nunber of NOx al |l owances, regardl ess of
their conpliance use date, whenever NOx al |l owances are
recorded in either account.

(1i) After the deduction under paragraph (b)(2)(i) of
this section is conpleted, the Admnistrator will close the
NOx Budget opt-in source’s conpliance account. |If any NOx
al l omances remain in the conpliance account after conpletion

of such deduction and any deduction under 8§ 96.54, the
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Adm nistrator will close the NOx Budget opt-in source's
conpliance account and will establish, and transfer any
remai ni ng all owances to, a new general account for the
owners and operators of the NOx Budget opt-in source. The
NOx aut horized account representative for the NOx Budget
opt-in source shall becone the NOx authorized account
representative for the general account.
8§ 96.88 NOx all owance allocations to opt-in units.

(a) NOx allowance allocation. (1) By Decenber 31

i medi ately before the first control period for which the
NOx Budget opt-in permt is effective, the permtting
authority will allocate NOx all owances to the NOx Budget
opt-in source and submt to the Adm nistrator the allocation
for the control period in accordance wth paragraph (b) of
this section.

(2) By no later than Decenber 31, after the first control
period for which the NOx Budget opt-in permt is in effect,
and Decenber 31 of each year thereafter, the permtting
authority will allocate NOx all owances to the NOx Budget
opt-in source, and submt to the Adm nnistrator allocations
for the next control period, in accordance wth paragraph
(b) of this section.

(b) For each control period for which the NOx Budget opt-

in source has an approved NOx Budget opt-in permt, the NOx
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Budget opt-in source will be allocated NOx all owances in
accordance with the follow ng procedures:

(1) The heat input (in mmBtu) used for cal cul ati ng NOx
al  owance allocations will be the | esser of:

(1) The NOx Budget opt-in source’ s baseline heat input
determ ned pursuant to 8 96.84(c); or

(i1) The NOx Budget opt-in source’s heat input, as
determ ned in accordance with subpart H of this part, for
the control period in the year prior to the year of the
control period for which the NOx allocations are being
cal cul at ed.

(2) The permtting authority will allocate NOx al |l owances
to the NOx Budget opt-in source in an anount equaling the
heat input (in mBtu) determ ned under paragraph (b)(1) of
this section multiplied by the | esser of:

(1) The NOx Budget opt-in source’ s baseline NOx em ssions
rate (in I b/mBtu) determ ned pursuant to 8§ 96.84(c); or

(1i) The nost stringent State or Federal NOx em ssions
[imtation applicable to the NOx Budget opt-in source during

the control period.



