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ENVI RONVENTAL PROTECTI ON AGENCY

40 CFR Parts 52 and 97
[ FRL- XXXX- X]

Fi ndi ngs of Significant Contribution and Rul emaki ng on
Section 126 Petitions for Purposes of Reducing Interstate
Ozone Transport

ACENCY: Envi ronnmental Protection Agency (EPA).
ACTI ON: Noti ce of proposed rul emaki ng (NPR)
SUMVARY: I n accordance wth section 126 of the Clean Ar
Act (CAA), EPA is proposing action on petitions filed by
ei ght Northeastern States seeking to mtigate what they
describe as significant transport of one of the main
precursors of ground-|level ozone, nitrogen oxides (NX),
across State boundaries. Each petition specifically
requests that EPA make a finding that NOx em ssions from
certain stationary sources emt in violation of the CAA's
prohi bition on em ssions that significantly contribute to
ozone nonattai nment problens in the petitioning State. |If
EPA makes such a finding of significant contribution, EPA is
aut hori zed to establish Federal emssions Iimts for the
sources. The eight Northeastern States that filed petitions
are Connecticut, Mine, Massachusetts, New Hanpshire, New
Yor k, Pennsyl vani a, Rhode |sland, and Vernont.

This notice proposes to find that portions of certain

petitions are technically neritorious under the test
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appl i cabl e under section 126. The EPA is proposing that the
technically nmeritorious portions of the petitions be deened
granted or denied at certain |ater dates pending certain
actions by the States and EPA regarding State submttals in
response to the final NOx State inplenentation plan cal

(NOx SIP call). This notice describes the schedul e and
condi tions under which applicable final findings on the
petitions would be automatically triggered. Further, this
noti ce proposes the control requirements that would apply to
sources in the source categories for which a final finding
is ultimtely granted. This notice al so proposes to deny
certain petitions, in whole or in part. The EPA published a
shorter proposal on the section 126 petitions on Septenber
30, 1998 that announced the availability of this |onger
proposal in the docket and on EPA's Wbsite, announced the
public hearing, and requested comment on the proposal.

The transport of ozone and its precursors is inportant
because ozone, which is a primary harnful conponent of urban
snog, has | ong been recogni zed, in both clinical and
epi dem ol ogi cal research, to affect public health. There is
a w de range of ozone-induced health effects, including
decreased lung function (primarily in children active
outdoors), increased respiratory synptons (particularly in
hi ghly sensitive individuals), increased hospital adm ssions
and energency roomvisits for respiratory causes (anong
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children and adults with pre-existing respiratory di sease
such as asthma), increased inflammtion of the |lung, and
possi bl e | ong-term damage to the | ungs.

DATES: Information on the coment period and public hearing
for this proposal is given in the shorter NPR that was

publ i shed on Septenber 30, 1998 at [insert Federal Register

citation].

ADDRESSES: Comments may be submitted to the Air and

Radi ati on Docket and Information Center (6102), Attention:
Docket No. A-97-43, U.S. Environnental Protection Agency,
401 M Street SW room M 1500, Washi ngt on, DC 20460,

t el ephone (202) 260-7548. Comments and data may al so be
submtted electronically by follow ng the instructions under
SUPPLEMENTARY | NFORVATI ON of this docunment. No confidential
busi ness information (CBI) should be submtted through
e-mail. For coments that include color graphics, a
courtesy copy of comments to Carla O dham woul d be
appreciated at Ofice of Air Quality Planning and Standards,
Air Quality Strategies and Standards Division, M- 15,
Research Triangle Park, NC 27711, tel ephone (919) 541-3347,
fax (919) 541-0824, e-muail address ol dham carl a@pa. gov.

The address for sendi ng overni ght packages is U S. EPA Air
Quality Strategies and Standards Division, 411 W Chapel Hil

St., Durham NC 27701.
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Docunents relevant to this action are avail able for
i nspection at the Docket O fice, at the above address,
between 8:00 a.m and 4:00 p. m, Monday though Friday,
excluding | egal holidays. A reasonable copying fee nay be
charged for copying.
FOR FURTHER | NFORMATI ON CONTACT: General questions
concerning today's action should be addressed to Carla
A dham Ofice of Ailr Quality Planning and Standards, Air
Quality Strategies and Standards Division, M>15, Research
Triangle Park, NC, 27711, tel ephone (919) 541-3347. Pl ease
refer to SUPPLEMENTARY | NFORMATI ON bel ow for a |ist of
contacts for specific subjects described in today's action.
SUPPLEMENTARY | NFORMATI ON:
Avai l ability of Related Information

The official record for this rulemaking, as well as the
public version, has been established under docket nunber A-
97-43 (including comments and data submitted electronically
as described below). A public version of this record,
i ncluding printed, paper versions of electronic comments,
whi ch does not include any information clainmed as CBI, is
avail able for inspection from8 a.m to 4 p.m, Mnday
t hrough Friday, excluding |egal holidays. The official
rul emaking record is |located at the address in ADDRESSES at

t he begi nning of this docunent. Electronic coments can be
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sent directly to EPA at: A-and-R-Docket @panail . epa. gov.
El ectronic comments nust be submtted as an ASCII file
avoi ding the use of special characters and any form of
encryption. Coments and data will also be accepted on
disks in WrdPerfect in 5.1 file format or ASCII file
format. Al coments and data in electronic formnust be
identified by the docket nunber A-97-43. Electronic
comments on this NPR rule may be filed online at many
Federal Depository Libraries.

The EPA has issued a separate rule on NOx transport
entitled, "Finding of Significant Contribution and
Rul emaking for Certain States in the Ozone Transport
Assessnent Group Region for Purposes of Reduci ng Regi onal
Transport of Ozone" (see notices included in the docket for
this rul emaking). The rul emaki ng docket for that rule,
hereafter referred to as the NOx State inplenmentation plan
(SIP) call (NOx SIP call), contains information and anal yses
that are relied upon in today's proposal on the section 126
petitions. Therefore, EPA is including by reference the
entire NOx SIP call record for purposes of the section 126
rul emaki ng. Docunents related to the NOx SIP call
rul emaki ng are available for inspection in Docket No. A-96-
56 at the address and tinmes given above. |In addition, the
proposed NOx SIP call and associ ated docunents are | ocated
at http://ww. epa. gov/ttn/oarpg/otagsip.htm. The EPA is
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finalizing action on the NOx SIP call concurrently with
today's proposal on the section 126 petitions.

Addi tional information relevant to this NPR concerning
the Ozone Transport Assessnent Goup (OTAG is available on
the Agency's O fice of Air Quality Planning and Standards
(OQAQPS) Technol ogy Transfer Network (TTN) via the web at
http://ww. epa.gov/ttn/. |f assistance is needed in
accessing the system call the help desk at (919) 541-5384
in Research Triangle Park, NC. Docunents related to OTAG
can be downl oaded directly from OTAG s webpage at
http://ww. epa. gov/ttn/otag. The OTAG s technical data are
| ocated at http://ww..iceis.ncnc. or g/ OTAGDC.

For Additional |nformation

For additional information related to air quality
anal ysi s, please contact Carey Jang, Ofice of Air Quality
Pl anni ng and St andards; Em ssions, Mnitoring, and Anal ysis
Di vision, MD 14, Research Triangle Park, NC 27711, tel ephone
(919) 541-5638. For |egal questions, please contact Howard
Hof f man, OFfice of General Counsel, 401 M Street SW M-
2344, \Washington, DC, 20460, telephone (202) 260-5892. For
gquestions regarding the NOx cap-and-trade program please
contact Mel anie Dean, Ofice of Atnospheric Prograns, Acid
Rai n Division, M:-6204J, 401 M Street SW Washi ngton, DC

20460, tel ephone (202) 564-9189. For questions regarding



regul atory cost analyses for electricity generating sources,
pl ease contact Ravi Srivastava, Ofice of Atnospheric
Progranms, Acid Rain Division, M:6204J, 401 M Street SW
Washi ngt on, DC 20460, tel ephone (202) 564-9093. For
questions regarding regul atory cost anal yses for other
stationary sources, please contact Scott Mthias, Ofice of
Air Quality Planning and Standards, Air Quality Strategies
and Standards Division, MD 15, Research Triangle Park, NC
27711, tel ephone (919) 541-5310.

Qutline

| . Background

A.  Summary of Rul emaking

B. Ozone Transport, Ozone Transport Conmm ssion NOx

Menor andum of Under standi ng (OTC NOx MOU), OTAG the NOx SIP
Call, the Revised Ozone National Anbient Air Quality

St andard, and Ozone Effects

C. Section 126

D. Summary of Section 126 Petitions

1 Control Renedi es Recommended By Petitions

2. Sources Covered By Petitions

E. Litigation on Rul emaki ng Schedul e

F. Advance Notice of Proposed Rul emaking on Petitions

1. EPA s Analytical Approach and Proposed Action on
Petitions

A. EPA s Proposed Interpretation of Section 126 and

Anal yti cal Approach for Determ ning Wiether to Grant or Deny
the Petitions

1. The Appropriate Test under Section 126

2. EPA' s Anal ytical Approach for Determ ning Wether to
Grant or Deny the Petitions

a. EPA's Interpretation of Significant Contribution under
Section 110

b. Applying EPA's Section 110 Interpretation of
"Significant Contribution"” and "Interference" under Section
126

C. Emtting “In Violation of the Prohibition” in Section
110 -- the Decision Wether to Gant or Deny Each Petition
B. Wight of Evidence Determ nation of Naned Upw nd States
C. Cost-Effectiveness of Em ssions Reductions

1. What NOx Controls Are H ghly Cost Effective
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2. Determning the Cost Effectiveness of NOx Controls
i. Large EGUs

ii. Large Non-EGUs

i1i. Process Heaters

iv. Small Sources

v. Summary of Control Measures

3. Oher Cost-Related Considerations

D. ldentifying Sources

E. Ar Quality Assessnent

F. Conclusions on Ganting or Denying Petitions

1. Technical Determ nations

2. Action on Wether to G ant or Deny Each Petition

a. Portions of Petitions For Wiich EPA is Proposing An
Affirmative Technical Determ nation

b. Portions of Petitions For Which EPA is Proposing An

Negati ve Techni cal Determ nation

3. Requirenents for Sources for Which EPA Makes a Section
126(b) Fi nding

I11. Federal NOx Budget Tradi ng Program

A.  Program Summary

1. Purpose of the Federal NOx Budget Tradi ng Program

w
E 2. Relationship of Section 126 Renedy to the NOx SIP Call
and the FIP
: B. Federal NOx Budget Tradi ng Program
1. Program Overview
U 2. Elenments of the Federal NOx Budget Tradi ng Program That
o. Are the Sane as the State NOx Budget Trading Program
a. General Provisions
a b. Authorized Account Representative
c. Permts
m d. Conpliance Certification
e. NOx Allowance Tracking System
> f. Banking
= g. NOx Allowance Transfers
: h. Audits
3. Elements of the Federal NOx Budget Tradi ng Program That
u Differ fromthe State NOx Budget Tradi ng Program
m a. General Provisions
i. Purpose
q ii. Definitions
i Applicability
¢ iv. Standard Requirenents
b. Conpliance Certification
(a8 c. Aggregate NOx Enmissions Levels and All owance Allocations
m i. Data Sources
(1) EGUs
(2) Non-EGUs
U} ii. Methodol ogy Used to Determine Controll ed Em ssion Levels
: (1) Large EGUs
(2) Large Non- EGUs
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iii. Developnent of Section 126 Tradi ng Program Budget
iv. Timng Provisions
v. NOx Allowance Allocation Methodol ogy
(1) EGUs
(2) Non-EGUs
(3) Treatnent of New Sources
d. Conpliance Suppl enment Pool
Si ze of Conpliance Suppl enent Pool
Di stribution of Conpliance Suppl enent Pool to Sources
Em ssions Monitoring and Reporting
Opt-ins
Program Adm ni stration
New Source Revi ew
Non- ozone Benefits to NOx Reductions
Adm ni strative Requirenments
Executive Order 12866: Regulatory Inpact Analysis
| npact on Small Entities
Regul atory Flexibility
Qutreach to Small Entity Representatives
Potentially Affected Small Entities
Panel Findi ngs and EPA Actions
Exenpti ons
Cont i nuous Em ssions Mnitoring Systens (CEMS)
Electricity CGenerating Units
| ndustrial Boilers
EPA Guidance to States on Small Entities
Unf unded Mandat es Ref or m Act
Paperwor k Reduction Act
Executive Order 13045: Protection of Children from
ironnmental Health Ri sks and Safety Risks
Applicability of Executive Order 13045
Childrens' Health Protection
Executive Order 12898: Environnental Justice
Executive Order 12875: Enhancing the |Intergovernnental
art nership
Executive Order 13084: Consultation and Coordi nation
ith Indian Tri bal Governnents
Nat i onal Technol ogy Transfer and Advancenent Act
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| . Background
A. Summary of Rul emaki ng

In today's action, EPA is proposing to make a technical
determ nation that certain major stationary sources and
source categories identified in the section 126 petitions

are significantly contributing to nonattainnent in, or
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interfering with mai ntenance by, one or nore petitioning
State with respect to one or nore of the national anbient
air quality standards for ozone (hereafter referred to as a
positive or affirmative technical determnation). On the
basis of that proposed affirmative technical determ nation
EPA is proposing that the petitions nam ng these sources and
source categories be granted or denied at certain |ater
dates pending certain actions by the States and EPA
regarding State submttals in response to the final NOx SIP
call. The schedul e and conditions under which the
applicable final findings on the petitions would be
triggered are discussed belowin Section Il.F. The EPA's
anal ysis of significant contribution is discussed in Section
Il bel ow.

Under the 1-hour ozone standard, EPA is proposing to
make affirmative technical determnations as to a subset of
sources and source categories naned in the petitions from
Connecticut, Maine, Massachusetts, New Hanpshire, New York,
Pennsyl vani a, and Rhode |Island. The source categories for
whi ch EPA is proposing this affirmative techni cal
determ nation of significant contribution are discussed in
Section Il. The existing sources that are affected by this
technical determnation are listed in Appendix A to proposed
part 97.

The EPA is al so proposing to partially deny the
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petitions from Connecticut, Miine, Massachusetts, New
Hanpshire, New York, Pennsylvania, and Rhode |sl and because
EPA bel i eves sone of the sources or source categories naned
in the petitions are not significantly contributing to
nonattai nnment in the relevant petitioning State with respect
to the 1-hour ozone standard. The EPA is proposing to deny
the Vernont petition in full with respect to the 1-hour
ozone standard because the 1-hour standard no | onger applies
in that State (See 63 FR 31014).

Three of the petitioners, Massachusetts, Pennsyl vani a,
and Vernont, also directed their petitions at the new 8-hour
ozone standard. Under the 8-hour ozone standard, EPA is
proposing to make a positive technical determnation as to a
subset of sources naned in the petitions from Massachusetts
and Pennsyl vania. The source categories for which EPA is
proposing this affirmative technical determ nation of
significant contribution are discussed in Section Il. The
exi sting sources that are affected by this technical
determ nation are listed Appendix A to proposed part 97.

The EPA is proposing to deny the Vernont petition in ful
with respect to the 8-hour ozone standard because Vernont
has no current 8-hour ozone nonattai nnent problens and no
future projected nonattai nnent problens based on avail abl e
anal yses.

In aggregate for all petitions and both ozone

11
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st andards, the sources and source categories that EPA is
proposing to find significantly contribute to nonattai nnent
in, or interfere wth maintenance by, (hereafter sinply
contribute significantly to) one or nore of the petitioning
States are located in the followng States: Al abamm,
Connecticut, Delaware, District of Colunbia, Illinois,
I ndi ana, Kentucky, Maryland, Massachusetts, M chi gan,
M ssouri, New Jersey, New York, North Carolina, Onio,
Pennsyl vani a, Rhode I|sland, Tennessee, Virginia, and West
Virginia. The conbined list of existing sources affected by
a positive technical determnation wth respect to at | east
one petition, along with proposed em ssions limtations in
the formof tradable allowance allocations, is |located in
Appendi x A to proposed part 97. The EPA intends to update
the list of affected sources on a periodic basis to include
new sources in the source categories that are significantly
contri buti ng.

Sonme of the sources that EPA is proposing do not
significantly contribute to the petitioning States may be
| ocated in States that are affected by a separate rul emaki ng
on NOx transport, the NOx SIP call. Wile em ssions from
sources in certain States may not be significantly
contributing to nonattai nnment or mai ntenance problens in any
of the eight petitioning States, the sources may be
significantly contributing to nonattai nnment problens in

12
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ot her downwi nd States. |In acting on these section 126
petitions, EPA can only consider the inpacts on downw nd
nonattai nnent problens in the petitioning States, which are
all located in the Northeast. 1In the NOx SIP call, EPA
consi dered i npacts on nonattai nment problens throughout the
eastern half of the United States. Therefore, a

determ nation that sources in certain States are not
significantly contributing for purposes of this action on
the section 126 petitions should not be assunmed to reflect
EPA' s conclusions on significant contribution with regard to
the NOx SIP call or other transport-rel ated rul emaki ngs.

The section 126 petitions varied wth regard to the
control requirenments they recomend for mtigating the
interstate transport. \Wile EPA considered the
recommendati ons, section 126 does not |limt EPA to the
recommended controls in determ ning an appropriate renedy.
In Section |11, EPA proposes the em ssions l[imtations that
woul d be necessary to ensure that the affected sources do
not or would not emt in violation of the applicable
statutory prohibition on significant contribution by upw nd
States to dowmmwind air quality problens. The control renedy
is based on the uniformapplication of highly cost-effective
controls (as determ ned based on cost per ton of NOx reduced
for each type of source). 1In selecting the contro
measures, EPA considered the recommendati ons nmade by OTAG on

13
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July 8, 1997 and the analyses for the NOx SIP call. The EPA
considered controls that would effectively mnimze
em ssions while not exceeding a source-categoryw de $2000
per ton for reductions of ozone season NOx (in 1990
dollars), on average, for each source category. For
electricity generating units larger than 25 MM, EPA is
proposing a control |evel corresponding to 0.15 | b/ mBt u.
For industrial boilers and turbines greater that 250
mBt u/ hr, EPA is proposing a control |evel corresponding to
a 60 percent reduction froman uncontroll ed baseline. For
smal | sources and process heaters, EPA is proposing no
additional controls. For purposes of this rul emaki ng, EPA
is defining small sources as: (1) electricity generating
boil ers and turbines serving a generator 25 MAé or |ess, and
(2) other indirect heat exchangers with a heat input of 250
mBt u/ hr or I ess. The control requirenments are consistent
with the assunptions used in devel opi ng the final budgets
for the NOx SIP call. Further discussion concerning snal
poi nt sources can be found in Section Il of this preanble.
The EPA intends to inplenent the control requirenents
t hrough a Federal NOx cap-and-trade program which is
described in Section Il1l. The EPA believes a trading
programis the nost cost-effective approach for achieving

em ssions reductions fromlarge stationary sources. The

14
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proposed trading programis consistent wth the nodel
trading rule that EPA is finalizing for purposes of the NOx
SIP call, except for changes necessary to account for

Federal inplenentation instead of State inplenentation. The
EPA envi sions that there would be a common tradi ng program
anong section 126 sources and NOx SIP call sources in States
that choose to participate in the State tradi ng program and
sources subject to a Federal inplenentation plan under the
NOx SIP call.

In accordance with section 126, sources nust conply
with the control requirenents no |later than 3 years froma
final positive finding on the petitions, on a schedule to be
determ ned by the EPA Adm nistrator. The EPA is proposing
that the full 3 years is necessary for conpliance. As
di scussed bel ow, EPA is proposing that the technically
meritorious portions of the petitions be deened granted or
denied at certain |ater dates, pending certain actions by
States and EPA regarding inplenmentation plans required in
response to the NOx SIP call. The EPA intends to take final
action by April 30, 1999 on the technical determ nation
descri bed above, the decision as to when each portion of the
petitions woul d be deened granted or denied, and the
em ssions limtations that would apply to any sources for

which a petition is ultimtely deened granted.
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B. Ozone Transport, Ozone Transport Conmm ssion NOx
Menor andum of Under st andi ng (OTC NOx MOU), OTAG the NOx SIP
Call, the Revised Ozone National Anbient Air Quality
St andard (NAAQS), and Ozone Effects

Today’ s action occurs agai nst a background of a major
national effort, spanning at |east the |last 10 years, to
anal yze and take steps to mtigate the problem of the
transport of ozone and its precursors across State
boundaries. This effort has grown nore intensive in the
past several years with the approval of the OTC NOx MU by
11 of the Northeastern States and the District of Colunbia
included in the Northeast Ozone Transport Region (OIR), the
conpl etion of the OTAG process (described below), and the
publication of EPA's proposed NOx SIP call. 1In addition, on
July 18, 1997, EPA issued a revised NAAQS for ozone, for
which is determ ned over an 8-hour period (the 8-hour
standard) (62 FR 38856). |In establishing the 8-hour
standard, EPA is setting the standard at 0.08 parts per
mllion and defines the new standard as a "concentration-
based" form specifically the 3-year average of the annual
4t h- hi ghest dai l y maxi num 8- hour ozone concentrations. This
has resulted in nore areas and larger areas with nonitoring
data indicating nonattainnent. Thus, it is even nore

inportant to inplenent regional control strategies to

16
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mtigate interstate pollution in order to assist downw nd
areas in achieving attainnent. This new 8-hour standard
must now be taken into account, along with the pre-existing
1- hour standard, in resolving transport issues. These

i ssues and events are detailed in the proposed NOx SIP cal
(62 FR 60318) and famliarity wwth that notice is assuned
for purposes of today’'s notice. |In addition, in nmany areas
of the country, the 1-hour standard has been revoked because
the areas are attaining that standard (63 FR 31013; June 5,
1998 and 63 FR 39432; July 22, 1998). A State may petition
under section 126 for the both the 1-hour standard, to the
extent that it still applies in the petitioning State, and
t he 8-hour standard.

The 1990 CAA set forth nmany requirenents to address
nonattai nment of the 1-hour ozone NAAQS. Many States have
found it difficult to denonstrate attai nment of the NAAQS
due to the wi despread transport of ozone and its precursors.
The Environnental Council of the States (ECOS) recomrended
formati on of a national work group to allow for a thoughtful
assessnent and devel opnent of consensus solutions to the
problem This work group, OTAG was established 3 years ago
to undertake an assessnent of the regional transport problem
in the eastern half of the United States. The OTAG was a
col | aborative process conducted by representatives fromthe
affected States, EPA, and interested nenbers of the public,

17



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

i ncl udi ng environnental groups and industry, to evaluate the
ozone transport problem and devel op solutions. The OTAG
region included the 37 eastern-nost States and the District
of Colunbia. Through the OTAG process, the States concl uded
that w despread NOx reductions are needed in order to enable
areas to attain and maintain the ozone NAAQS. Based on

i nformati on generated by OTAG and ot her avail abl e data, EPA
determ ned that certain States in the OTAG regi on were
significantly contributing to nonattai nnment problens in
downwi nd States. Therefore, EPA issued a proposed NOx SIP
call requiring the States to revise their SIPs to include
NOx control neasures to mtigate the ozone transport. The
EPA is finalizing the NOx SIP call in the sane tinefranme as
this proposal on the section 126 petitions.

The EPA's response to the section 126 petitions differs
fromEPA s action in the NOx SIP call rulemaking in severa
ways. |In the NOx SIP call, where EPA concl udes that NOx
em ssions froma State are significantly contributing to
nonat t ai nnent problens in dowmw nd States, EPA will require
the State to submt SIP provisions to prohibit an anmount of
NOx em ssions which represents the significant contribution.
The State will have the discretion to select the mx of
controls neasures for their sources to neet the required
statew de NOx reduction reductions. |If the State does not
make the required SIP subm ssion, EPAis required to

18
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pronmul gate a Federal inplenentation plan (FIP) within 2
years of the State failure. 1In the Novenber 7, 1997 NOx SIP
call proposal, EPA announced that it intended to expedite
the FIP pronmulgation in order to assure that the downw nd
States receive the air quality benefits of regional NOx
reductions as soon as practicable. Therefore, the EPA is
proposing FIPs for all the States affected by the NOx SIP
call in conjunction with EPA s issuance of the final NOx SIP
call.

By conparison, section 126 petitions are limted to
addressing em ssions fromupw nd stationary sources and not
ot her sectors of the inventory. |f EPA grants the
petitions, it is EPA, not the States, that pronul gates
control requirenents for the sources. The control renedy
for sources in the section 126 petitions that EPA is
proposing in this action is consistent wwth the control
assunptions EPA used for these sources in determ ning
reductions projected to neet the final statew de NOx budgets
for States subject to the NOx SIP call.

Because the NOx SIP call process overlaps considerably
with the section 126 petition process, in that they both
address NOx transport in the eastern United States, EPA
believes it is inportant to coordinate the two actions as
much as possible. As discussed bel ow, EPA and the
petitioning States devel oped a proposed consent decree on

19
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t he rul emaki ng schedule for the petitions that takes into
consideration the NOx SIP call rul emaking.

Al of the States that submitted section 126 petitions
are included in the OIR and participated in the OTAG
process. In addition, all of the upw nd sources identified
in the petitions are located in the OTAG region. All eight
petitions rely, in part, on the OTAG anal yses for technica
justification. The OTAG process concluded in June 1997
prior to the pronul gation of the new 8-hour ozone standard
and, therefore, the OTAG anal yses focused on the 1-hour
standard. All the petitions request relief under the 1-hour
standard. Three of the petitions al so request relief under
t he new 8-hour standard. In acting on the section 126
petitions, EPA believes that it can only consider 8-hour
nonat t ai nnent problens for the petitioning States that
expressly requested relief under that standard. Under the
NOx SIP call, EPA considered both 1-hour and 8-hour
nonat t ai nnment probl ens throughout the OTAG region

G ound-l evel ozone, the main harnful ingredient in
snog, is produced in conplex chemcal reactions when its
precursors, volatile organic conpounds (VOCs) and NOx, react
in the presence of sunlight. The chem cal reactions that
create ozone take place while the pollutants are being bl own
through the air by the wind, which neans that ozone can be

nore severe many mles away fromthe source of em ssions
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than it is at the source.
At ground | evel, ozone can cause a variety of il
effects to human health, crops and trees. Specifically,

ground-| evel ozone induces the follow ng health effects:

> Decreased lung function, primarily in children active
out door s,
> I ncreased respiratory synptons, particularly in highly

sensitive individuals,
> Hospital adm ssions and energency roomyvisits for

respiratory causes, anong children and adults with pre-

exi sting respiratory di sease such as ast hma,
> I nfl ammation of the |ung,
> Possi bl e | ong-term damage to the | ungs.
The new 8-hour primary anbient air quality standard w ||
provi de increased protection to the public fromthese health
effects.

Each year, ground-|evel ozone above background is al so
responsi ble for several hundred mllion dollars worth of
agricultural crop yield loss. It is estimated that ful
conpliance of the newly pronul gated ozone NAAQS w Il result
in about $500 mllion of prevented crop yield | oss. QOzone
al so causes noticeable foliar damage in many crops, trees,
and ornanental plants (i.e., grass, flowers, shrubs, and
trees) and causes reduced growh in plants. Studies

i ndicate that current anbient |evels of ozone are
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responsi bl e for danage to forests and ecosystens (including
habitat for native animal species).
C. Section 126

Subsection (a) of section 126 requires, anong ot her
things, that SIPs require najor proposed new (or nodified)
stationary sources to notify nearby States for which the air
pollution levels may be affected by the fact that such
sources have been permtted to commence construction.
Subsection (b) provides:

Any State or political subdivision may petition

the Admnistrator for a finding that any nmajor

source or group of stationary sources emts or

would emt any air pollutant in violation of the

prohi bition of section 110(a)(2)(D)y(ii) . . . or

this section.
Subsection (c) of section 126 states that --

[1]t shall be a violation of this section and the

applicable inplenentation plan in such State [in
whi ch the source is located or intends to | ocate]-

(1) for any major proposed new (or nodified)
source with respect to which a finding has been
made under subsection (b) of this section to be
constructed or to operate in violation of the
prohi bition of section 110(a)(2)(D(ii) . . . or
this section, or

(2) for any major existing source to operate
nmore than three nonths after such finding has been
made with respect to it.
However, subsection (c) further provides that EPA may permt
the continued operation of such nmjor existing sources

beyond the 3-nmonth period, if such sources conply with EPA-
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promul gated em ssions |imts within 3 years of the date of
t he finding.
Section 110(a)(2)(D) provides the requirenent that a
SI P contai n adequate provisions --
(1) prohibiting, consistent with the provisions of
this title, any source or other type of em ssions
activity within the State fromemtting any air
pol lutant in amounts which will--

(I') contribute significantly to nonattai nnment
in, or interfere with maintenance by, any ot her
State with respect to [any] national . . . anbient
air quality standard, or

(I'1) interfere with neasures required to be
included in the applicable inplenmentation plan for
any other State under part Cto prevent
significant deterioration of air quality or to
protect visibility.

(1i1) insuring conpliance with the applicable

requi renents of sections 126 and 115 (relating to
interstate and international pollution abatenent)

As explained in detail in Section IlI.A , below it is
EPA's view that, with respect to existing stationary
sources, sections 126(b)-(c) and 110(a)(2) (D), read
t oget her, authorize a downw nd State to petition EPA for a
finding that major stationary sources or groups of sources
upw nd of the State emt in violation of the prohibition of
section 110(a)(2)(D)(i) because, anpbng other reasons, their
em ssions contribute significantly to nonattainnent, or
interfere with mai ntenance, of a NAAQS in the State. |If EPA

grants the requested finding, the existing sources nmust shut
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down in 3 nonths unless EPA directly regul ates the sources
by establishing emssions I[imtations and a conpliance

peri od extendi ng beyond 3 nonths but no later than 3 years
fromthe finding. |In accordance with section 302(j) of the
CAA, the termmjor stationary source neans "any stationary
facility or source which directly emts, or has the
potential to emt, one hundred tons per year or nore of any
air pollutant...." For the purpose of this rul emaking the
rel evant pollutant is NOx em ssions.

The EPA acknow edges that others have urged different
readi ngs of sections 126(b)-(c) and 110(a)(2) (D) and EPA
solicits coments thereon in this rul emaki ng, as descri bed
in Section Il.A 1., below
D. Summary of Section 126 Petitions

The petitions vary as to the type and geographic
| ocation of the source categories identified as significant
contributors. All the petitions identified source
categories; sone petitions also provided |lists of sources
within the specified categories. The source categories
include electric generating plants, fossil fuel-fired
boil ers and ot her indirect heat exchangers, and certain
other related stationary sources that emt NOx. All the
petitions target sources in the Mdwest; sone al so target

sources in the South and Northeast. The geographic area
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covered by each petition is shown in Figure 2. The EPA
requests comrent fromthe petitioning States as to whet her
EPA has correctly interpreted the geographic scope of their
petitions.

The petitions also vary as to the level of controls
they recomrend be applied to the sources to mtigate the
transport problem Several reconmend EPA establish a 0.15
[ b/ mBtu NOx em ssion [imtation and several recomend t hat
controls be inplenented through a cap-and-trade program
The petitions are described in greater detail bel ow

Al'l of the petitions rely, in part, on OTAG anal yses
for technical support. |In addition, the States submtted a
vari ety of other technical analyses which include
conput eri zed urban airshed nodeling, wind trajectory
anal yses, results of a transport study by the Northeast
States for Coordinated Air Use Managenent, and cul pability
anal yses.

Table 1-1 shows, by petitioner, the naned source
categories, the nanmed geographic areas, and the requested
remedy sought by the petitioning States. The named source
categories are worded as they appear in the petitions. A
map of the OTAG Subregions is provided in part 52, Appendi x

F, Figure 1.

TABLE I-1. EPA' s Summary of Section 126 Petitions
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Nanmed Source

State | Cat egories Named St ates | Requested Renedy
CT Fossil fuel-fired |[Sources in Establish, at a
boil ers or other OTAG m ni mum em ssi on
i ndi rect heat Subr egi ons limtations and a
exchangers wwth a |2, 6, and 7 |schedul e of
maxi mum gr oss and portion |conpliance
heat input rate of OTR consistent with
of 250 mmBt u/ hr ext endi ng the OTC NOx MU,
or greater and west and and a cap-and-
electric utility south of CT. [trade program
generating I ncl udes all |Does not request
facilities with a |or parts of remedy for OIR
rated output of IN, KY, M, St at es because of
15 MWor greater. [NC, OH TN, OrC NOx MOU.
VA, W.
And OTR
St ates DC,
DE, MD, NJ,
NY, PA
VE El ectric Sour ces Est abl i sh
utilities and wi thin 600 conpl i ance
st eam gener ati ng m | es of schedul e and
units wwth a heat |[Maine’'s em ssi ons
i nput capacity of |ozone [imtation of 0.15
250 mmBt u/ hr or nonattai nmen || b/ mBtu for
greater. t areas. electric utilities
I ncludes all [and the OTC NOx
or parts of MU | evel of
NC, OH, VA, control for steam
W/, and OTR |[generating units,
States CT, inanulti-state
DE, DC, MD, cap- and-trade NOx
MA, NJ, NY, mar ket system
NH, PA, R,
VT.
VA Electricity Sources in Est abl i sh
generating regi on em ssi ons
pl ant s. within 3 [imtation of 0.15

counties on
ei ther side
of the Ohio
River in IN
KY, OH, W.

| b/ mBtu or 1.5
| b/ MAh and a
conpl i ance
schedul e.
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NH Fossil fuel-fired |[Sources in Est abl i sh
i ndi rect heat OTR St at es conpl i ance
exchange and OTAG schedul e and
conbustion units Subregions 1 |[em ssion
and fossil fuel- t hrough 7. [imtations no
fired electric I ncludes all |less stringent
generating or parts of t han:
facilities which L, I'N, 1A a) Phase 11l OIC
emt ten tons of KY, M, MO, NOx  MOU
NOx or nore per NC, OH, TN, reductions; and/or
day. VA, W, W. b) 85% reductions
Al so OTR from projected
States CT, 2007 basel i ne;
DE, DC, MD, and/ or
MA, Mg, NJ, c) An em ssion
NY, PA R, rate of 0.15
VT. | b/ mBt u.
NY Fossil fuel-fired |[Sources in Establish, at a

boilers or

i ndi rect heat
exchangers with a
maxi mum heat

i nput rate of 250
mBt u/ hr or
greater and
electric utility
generating
facilities with a
rated out put of
15 MW or greater.

OTAG
Subr egi ons 2
6, and 7 and

portion of
OTR

ext endi ng
west and
sout h of NY.
I ncl udes all
or parts of
IN, KY, M,
NC, OH, TN,
VA, W.

And OTR

St ates DC,
DE, MD, NJ,
PA.

m ni mrum em SSi on
limtations and a
schedul e of
conpl i ance
consistent wth

t he OTC NOx MO,
and a cap-and-
trade program
Does not request
remedy for OIR

St at es because of
OTC NOx MOU.
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PA Fossil fuel-fired [AL, AR GA, Est abl i sh em ssion
i ndi rect heat L, IN, 1A limtations and a
exchange KY, LA M, conpl i ance
conmbustion units MN, M5, MO schedul e for a
wth a maxi num NC, OH, SC, cap- and-trade
rated heat input TN, VA, W, program requiring:
capacity of 250 W . a) seasona
mBt u/ hr or reductions of the
greater, and | ess stringent of
fossil fuel-fired 55% from 1990
electric basel i ne | evel s,
generating or 0.20 | b/ mBt u,
facilities rated begi nni ng by My
at 15 MW or 1999;
greater. b) if necessary,

seasona
reductions of the
| ess stringent of
75% f rom 1990
basel i ne | evel s,
or 0.15 | b/ mBt u,
begi nni ng by My
2003;

c) such additional
reductions as
necessary

begi nni ng i n 2005.

RI Electricity Sources in Est abl i sh
generating regi on em ssi ons
pl ant s. within 3 [imtation of 0.15

counti es on
ei ther side
of Chio

River in IN
KY, OH, W.

| b/ mBtu or 1.5
| b/ MAh and a
conpl i ance
schedul e.
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uni dentified
maj or sour ces.

Benni ngt on,
VT

| ncl udes al |
or parts of
L, IN KY,
M, NC OH,
TN, VA, W.
Al so AL GA,
A MO SC,
W .

Al so OIR
St ates CT,
DE, DC, MD,
MA, NJ, NY,
PA

Fossil fuel-fired |Sources Est abl i sh

electric utility | ocat ed em ssi ons
generating within a [imtation of 0.15
facilities with a | geographic I b/ mBtu or 1.5
maxi mum gr oss area | b/ MM and a

heat input rate ext endi ng conpl i ance

of 250 mmBt u/ hr 1000 m | es schedul e. Does not
or greater and sout hwest request renedy for
potentially other |[from OTR St at es because

of OIC NOx MAU

Cont r ol

Sever a

on the OTC NOx MOU.

Renedi es Recommended By Petitions

The petitions vary regarding the renedy requested.

regard to control |evels,

of these petitions reference the OTC NOx MOU, with
af fected sources, or conpliance
deadlines. Al of the petitioning States were signatories

The OTC NOx MOU commits these States

(and the 4 other signatory parties--New Jersey, Maryl and,
Del aware, and the District of Colunbia) to reductions in
ozone season NOx em ssions fromlarge utility and industrial
conbustion sources through inplenentation of a phased-in

regi onwi de cap-and-trade program Specifically, affected
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sources in the OIR are fossil fuel-fired boilers and ot her

i ndirect heat exchangers with a maxi mumrated heat input
capacity of 250 mBtu/ hr or greater, and electric generating
facilities with a rated output of 15 nmegawatts (MN or
greater.

The OTC NOx MU est abl i shed em ssions reduction
requi renents for these sources in the OTR creating
em ssions budgets for 1999 (Phase Il) and 2003 (Phase I1I11).
(Phase | required the installation of reasonably avail abl e
control technology (RACT) by May 1995.) The requirenents
vary across three control zones in the region: an inner zone
ranging fromthe District of Colunbia netropolitan area
nort heast to southeastern New Hanpshire (covering al
conti guous noderate and above nonattai nment areas), an outer
zone ranging out fromthe inner zone to western
Pennsyl vani a, and a northern zone which includes nmuch of
northern New York and northern New England (includi ng nost
of New Hanpshire).

For Phase Il of the OTC NOx MOU, which begins in 1999,
sources in the inner zone are subject to em ssions reduction
requi renents based on the less stringent of an em ssion rate
of 0.20 pounds NOx per mllion British thernmal units of heat
input (I b/mBtu), or a 65 percent reduction from 1990 NOx
| evel s; sources in the outer zone are subject to em ssions
reduction requirenments based on the | ess stringent of a 0.20
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I b/mBtu rate, or a 55 percent reduction from 1990 NOx

| evel s; and sources in the northern zone nust adopt RACT
The Phase Il requirenments, which may be altered by a "m d-
course correction" based on new information such as refined
air quality nodeling, establish em ssions reduction

requi renents based on the lesser of a 0.15 | b/mBtu rate, or
a 75 percent reduction from 1990 | evels for sources in both
the inner and outer zones. Northern zone sources would face
em ssions reduction requirenents based on the | esser of a
0.20 I b/mMmBtu rate, or a 55 percent reduction from 1990
levels. In both Phase Il and IIl in all three zones,

el ectric generating facilities |l ess than 250 nmmBt u/ hr but
above 15 MW are subject only to a capping of em ssions at
1990 |l evel s for purposes of budget cal cul ation. However,

i ndividual States determ ne specific allocations for each
source fromtheir overall budget based on i ndependent

al l ocation fornulas, and thus the allocation for these
sources wWill not necessarily reflect this |level.

Though all of the petitions request that EPA inpose
controls in ternms of various emssions limtations, four of
the eight petitions - New York, Connecticut, Pennsylvani a,
and Maine - also request that a trading programwth a cap,
or em ssions budget, be established to inplenent these

control s. Massachusetts, Rhode |sland, and Vernont request
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that limtations be established for all nanmed sources at
0.15 I b/mBtu, which is the level of control for electric
generating facilities used to cal culate the budget in the
proposed NOx SIP call. Maine requests an em ssion
[imtation of 0.15 I b/mBtu for naned electric utilities,
but the OTC NOx MU | evel of control for naned steam
generating units. New Hanpshire requests em ssion
l[imtations no |l ess stringent than the Phase [1l OIC NOx MOU
reductions, and/or 85 percent reductions fromthe projected
2007 baseline, and/or an em ssion rate of 0.15 | b/ mBtu.
New Yor k, Connecticut and Pennsylvania all request that

em ssions limtations consistent wwth the OTC NOx MOU be

i nposed on naned sources, but Pennsylvania and Connecti cut
specify the outer zone requirenents; New York does not
specify a zone. The |evel of reduction requested for 2003
in these three petitions specifying basic OITC NOx MoU
requi renents appears to be less stringent than that in the
petitions requesting 0.15 | b/mBtu, since the renedy
requested would all ow sources the option to inplenent the
| ess stringent of a percentage reduction or an em ssion
rate. In terns of smaller sources naned by these three
States, Pennsylvania s petition appears to seek sonmewhat
nmore reductions than the OTC NOx MOU by requiring the sanme

em ssion level for electric generating facilities |less than
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250 mBt u/ hr and greater than 15MNas for |arger units.
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Bot h Connecti cut and New York appear to be aligned with the
OTC NOx MU in seeking only a capping of em ssions at 1990
| evel s for these snmaller sources.

New Yor k, Connecticut and Pennsyl vani a recomend a date
for the inplenentation by sources of control requirenents:
the OTC NOx MOU schedul e of conpliance, including its
phased-in controls and inplenentation dates of 1999 and
2003. The remaining States request that EPA establish a
schedul e of conpliance requiring sources to conply with
emssion limtations as expeditiously as practicable.

2. Sources Covered by Petitions

The petitions vary sonewhat regarding the universe of
sources they nanme as significant contributors to their ozone
problem Three of the petitioning States -- New York,
Connecticut, and Pennsyl vania -- nanme the same universe of
sources covered by the OTC NOx MOU. New Hanpshire nanes
fossil fuel-fired indirect heat exchangers and electric
generating facilities as well, but uses a tonnage
applicability cut-off to include only sources that emt ten
tons or nore of NOx per day. Massachusetts and Rhode | sl and
name "electricity generating plants"” as the universe
requiring controls, without namng a specific size cutoff.
Finally, Vernont nanmes fossil fuel-fired electric generating

facilities of 250 nmBtu or greater.
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All of the section 126 petitions, except
Pennsyl vani a’ s, Massachusetts' and Rhode |Island' s, naned
sone States in the OTR as significant contributors.

However, only New Hanpshire and Maine requested relief
beyond OIC NOx MOU requirenents fromsources in the OIR
The geographi c scope of each petition is discussed in
Section I1.

Section 126 allows States to petition EPA for a finding
agai nst sources and groups of sources that "emt" or "would
emt" pollution that significantly contributes to
nonattai nnent problens in the petitioning State. Thus, a
finding could potentially apply not only to existing sources
within a particular source category, but also to sources
that would be built in the future. The EPA believes the
current section 126 petitions are anbi guous as to whet her
the requested findings are intended to enconpass new
sour ces.

Al'l of the petitions describe the requested finding as
agai nst source categories that "are emtting"” significantly
contributing | evels of NOx. This suggests that perhaps the
petitions are only intended to address existing sources. In
addition, four petitions (Massachusetts, New Hanpshire, New
York, and Rhode Island) provide lists of sources in the
targeted source categories and do not indicate that future
sources shoul d be added. However, it is notable that, in
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defining the universe of covered sources, all of the
petitions identified specific source categories rather than
just identifying specific sources. |If emssions fromthe
exi sting sources in the named source categories are of
concern to the petitioning States, then it foll ows that

em ssions fromnew sources of the sane type would al so be of
concern because they would increase the anpbunt of em ssions
emtted by the category as a whol e.

The reconmmended control renedies in the petitions may
provi de the best insight into whether the petitions are to
cover new sources. As discussed above, all of the
petitioning States are signatories on the OTC NOx MOU. The
OTC NOx MU outlines a cap-and-trade control program
designed to reduce NOx transport fromcertain groups of
stationary sources in the OIR that are generally the sane
types of sources as covered by the petitions. The OTC NOx
MOU program does include controls on both existing and new
sources. The Connecticut, New Hanpshire, New York, and
Pennsyl vani a petitions all request the section 126 control
remedy to be consistent with the OTC NOx MOU. Maine al so
requests that a control renmedy be inplenented through a cap-
and-trade program Further, five of the eight petitions
request that EPA make a section 126 findi ng agai nst sources
in other OIR States, in addition to sources outside the OTR
It does not seemreasonable that any of the petitioning
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States would determ ne that both existing and new sources
shoul d be controlled for transport purposes within the OIR
t hrough the OITC NOx MOU, whil e recomrendi ng that outside the
OTR only existing sources of the sane type would need to be
controlled for transport.

Based on the above information, EPA is proposing to
interpret all eight section 126 petitions to cover both
exi sting and new sources. Therefore, if any final findings
are triggered for source categories in a particular
geographic area, new sources in those source categories
| ocating in that area would al so be subject to the section
126 control renmedy. |If any of the petitioning States
di sagrees with this interpretation as to its petition, EPA
requests that the State submt clarifying comments on this
i ssue.
E. Litigation on Rul emaki ng Schedul e

Section 126(b) requires EPA to nake the requested
finding, or deny the petition, wthin 60 days of receipt.
It also requires EPA to provide a public hearing for the
petition. 1In addition, EPA s action under section 126 is
subject to the procedural requirenents of section 307(d) of
the CAA. One of these requirenments is notice-and-coment
rul emaki ng. Section 307(d) provides for a tine extension,

under certain circunstances, for rul emaki ngs subject to that
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provision. Specifically, it allows statutory deadlines that
require pronulgation in less than 6 nonths from proposal to
be extended to not nore than 6 nonths from proposal to
afford the public and the Agency adequate opportunity to
carry out the purposes of section 307(d). In three notices
dated Cctober 22, 1997 (62 FR 55769), Novenber 20, 1997 (62
FR 6194), and January 2, 1998 (63 FR 26), EPA ultimately
extended the deadline for its requirenent to take action on
the eight petitions to Decenber 18, 1997.

On February 25, 1998, the eight petitioning States
filed a conplaint in the US. District Court for the
Southern District of New York to conpel EPA to take action

on the States' section 126 petitions. State of Connecti cut

v. Browner, No. 98-1376. The EPA and the eight States filed
a proposed consent decree that would establish a schedul e
for EPA to act on the petitions. Pursuant to CAA section
113(g), the EPA solicited comments on the proposed consent
decree, by notice dated March 5, 1998 (63 FR 10874). The
coment period closed April 6, 1998. On August 21, 1998,
after considering the comments received in the section
113(g) process, EPA requested the Court to enter a slightly
nodi fi ed version of the consent decree. Pending the Court's
action on that request, EPA is continuing to follow the
schedul e in the proposed consent decree.

The schedul e reconmended in the proposed consent decree
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woul d require EPA to take final action on at |east the
technical nerits of the petitions by April 30, 1999. The
recommendati on would further permt EPA to structure the
final action it would take by April 30, 1999 so as to defer
the granting or denial of the petitions to certain |ater
dates extending to as late as May 1, 2000. The section 126
rul emaki ng schedule is described in nore detail in Section
I1.A 2. of this notice.
F. Advance Notice of Proposed Rul emaki ng on Petitions

In accordance with the schedule in the proposed consent
decree, on April 30, 1998, EPA published in the Federal
Regi ster (63 FR 24058) an advance notice of proposed
rul emaki ng (ANPR) on the section 126 petitions. The ANPR
provided EPA's prelimnary identification of source
categories nanmed in the petitions that significantly
contribute to nonattai nnent problens in the petitioning
States, provided EPA' s prelimnary assessnent of the types
of recommended em ssions |imtations and conpliance
schedul es, provided EPA' s prelimnary assessnent of the
remedy the Agency woul d propose for approvable petitions,
di scussed | egal and policy issues raised under section 126,
and outlined the rul emaki ng schedule for the petitions. The
ANPR solicited comment on all of the issues and prelimnary

assessnents. The EPA received approximately 50 comments on
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the ANPR fromindustry, States, and environnmental groups.
These comments covered the full spectrum of issues discussed
in the ANPR and were carefully considered in the devel opnent
of today's proposal. The EPA appreciates the efforts by the
commenters to provide early, thoughtful input on this
rul emaeki ng. The EPA will respond to the ANPR comments, if
any response i s appropriate, when EPA responds to conments
on this proposal. After reading this proposal, if any
commenters on the ANPR believe their comrents are stil
rel evant, there is no need to resubmt the coments in full.
| nstead, commenters may sinply submt a letter requesting
t hat EPA consider their ANPR comments for purposes of
today' s proposal action. This proposal supersedes any
prelimnary positions taken in the ANPR
1. EPA s Analytical Approach and Proposed Action on
Petitions
A. EPA s Proposed Interpretation of Section 126 and
Anal yti cal Approach for Determ ning Wiether to Gant or Deny
the Petitions
1. The Appropriate Test Under Section 126

Section 126(b) provides that a State nmay petition EPA
for a finding that specified sources or groups of sources in
other States emit or would emt air pollutants "in violation

of the prohibition of section 110(a)(2)(D)(ii) of this title
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or this section."! Section 110 (a)(2)(D) provides the
requi renent that a SIP:

contai n adequate provisions:

(1) prohibiting, consistent with the provisions of

this title, any source or other type of em ssions

activity wwthin the State fromemtting any air

pol lutant in amounts which will -
(I') contribute significantly to nonattai nnment
in, or interfere with maintenance by, any
other State with respect to [any] national
anbient air quality standard, or
(I'1) interfere with neasures required to be
included in the applicable inplenmentation
plan for any other State under part Cto
prevent significant deterioration of air
quality or to protect visibility,

(1i1) insuring conpliance with the applicable

requi renents of sections 126 and 115 (relating to

interstate and international pollution abatenent)

* % k%

One issue is whether the cross-reference in section

126(b) to section 110(a)(2)(D)(ii) is valid, or instead

The cross-reference to section 110(a)(2)(D)(ii) is repeated
3 tinmes in section 126(b). The EPA will refer to these
cross-references in the singular.
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shoul d be considered to be a scrivener’'s error and be read
to refer to section 110(a)(2)(D)(i). The EPA has offered
the latter view in general and prelimnary gui dance. See,
e.g., 62 FR 55769 (COct. 22, 1997)and 63 FR 24058 (Apr. 30,
1998).

Sone have argued that section 126(b) should be read
literally and that this reading would require EPA to deny
the 8 petitions on grounds that section 126 allows a State
to file a petition with EPA only to force other States to
meet the requirenents of section 126 itself (i.e., the
requi renment in section 126(a) that SIPs include provisions
to require new and nodified major stationary sources to give
preconstruction notification to nearby States under certain
ci rcunst ances). ?

In the alternative, sone have argued that, if in fact
there is a scrivener’s error, the proper cross-reference
shoul d be to section 110(a)(2)(D(i)(I1l), and not section
110(a)(2)(d)(i)(l). UARG letter. The effect of this reading
would be to limt section 126 petitions to cases in which

the upwi nd sources are adversely affecting cl ean areas under

2See Letter fromHenry V. Nickel, et al., Counsel for the
Uility Alr Regulatory G oup, to Carol M Browner,

Adm nistrator, U S. EPA Novenber 21, 1997 (UARG Letter);
Letter fromBetty D. Montgonery, Attorney Ceneral of Chio
et. al., to Richard WIlson, Acting Assistant Adm nistrator
for Alr & Radiation, U S. EPA Novenber 5, 1997 (letters
included in the docket to this rul emaking).
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the prevention of significant deterioration requirenents of
part C of title I of the CAA or visibility.

The EPA believes that there is a scrivener’s error in
section 126. Furthernore, EPA disagrees that the
scrivener’'s error is a msreference to section
110(a)(2) (D) (i)(I1). In this proposed action, EPA takes the
position that the reference in section 126(b) to section
110(a)(2)(D)(ii) is a drafting error and that Congress
intended to reference section 110(a)(2)(D)(i). The nerit of
this statutory interpretation is apparent on several |evels.
First, the reference to "the prohibition of section
110(a)(2)(D)(ii)" is anmbi guous at best, and arguably
nonsensi cal, since section 110(a)(2)(D)(ii) contains no
prohi bition, yet 110(a)(2)(D)(i) does. Second, the
statutory cross reference contained in section 126(b), if
taken on its face, would render section 126(b) largely
meani ngl ess. Finally, the legislative history of the CAA
Amendnent s supports this interpretation. The EPA s
interpretation is consistent with the reading of the CAA
prior to the 1990 Anendnents and Congress expressed no
indication that it neant to substantively revise this
provision of the statute at the tine it admnistratively
renunbered the provision.

The EPA al so does not believe that the reference to

section 110(a)(2)(D)(ii) is a mstaken cross-reference to
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section 110(a)(2)(D)(i)(11). Such a cross-reference woul d
[imt the availability of section 126 to the prevention of
significant deterioration and visibility provisions of
section 110(a)(2)(D)(i), a severe |[imtation for which there
is no indication in the legislative history.

Section 126(b) authorizes the EPA to find that any
maj or source or group of stationary sources emts or would

emt any air pollutant "in violation of the prohibition of

section (a)(2)(D)(ii) of this title or this section"

(emphasi s added). However, section 110(a)(2)(D)(ii)
contains no prohibition. Rather, it provides that SIPs nust
"contain adequate provisions insuring conpliance wth"
statutory sections relating to interstate and internati onal
pol l uti on abat enent.

By contrast, section 110(a)(2)(D)(i) -— the provision
t hat EPA bel i eves Congress intended to cross-reference in
section 126(b) -- does contain a prohibition. It requires
that SIPs contain adequate provisions "prohibiting" any
source or other type of em ssions activity within the State
fromemtting any air pollutant in amounts that, anong ot her
things, will contribute significantly to nonattai nnent in,
or interfere with maintenance by, another State wth respect
to the NAAQS. Thus, the textual interplay between sections
126(b) and 110(a)(2) (D) provides strong evidence that the
CAA contains "a sinple scrivener’s error, a m stake nmade by
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soneone unfamliar with the law s object and design." 1In re

Chat eaugay Corp., 89 F.3d 942, 954 (2d G r.1996) (holding

that courts are enpowered to correct an erroneous statutory
cross-reference that inadvertently results fromlegislative

changes (quoting United States Nat’'l Bank v. | ndependent

Ins. Agents, 508 U.S. 439, 462 (1993)); see also. United

States v. G bson, 770 F.2d 306, 308 (2d Cr. 1985) (per

curianm) (correcting anbiguity in crimnal fraud statute that
resulted fromthe error of a scrivener in using the word
"and' rather than 'or' when codifying the statute).

As further support, reading section 126(b) as cross-
referencing section 110(a)(2)(D)(ii) essentially renders
t hat provision redundant and neani ngl ess. Section 126
allows a party to petition EPA with respect to a “violation
of the prohibition in section 110(a)(2)(D)(ii) or this
section.” Section 110(a)(2)(D)(ii) cross-references back to
section 126, as well as to section 115. To the extent
section 110(a)(2)(D)(ii) cross-references back to section
126, the statute is redundant. Reading the two provisions
t oget her, section 126 would provide an opportunity for
parties to file a petition claimng that a SIP viol ates the
prohi bition of section 110(a)(2)(D)(ii) (i.e., section 126)
or this section (i.e., section 126).

Moreover, to the extent section 110(a)(2)(D)(ii)
references section 115, the provision is neaningless. There
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is no relief that can be provided under section 126.
Sections 126 and 115 create separate processes for different
parties to petition the Agency for a finding that SIP is

i nadequate. Under section 115, the Admi nistrator may issue a
SIP Call to a State based on a request by an international
agency or the Secretary of State that an air pollutant or
pollutants emtted in the United States “cause or contribute
to air pollution which nay reasonably be anticipated to
endanger public health or welfare in a foreign country.” In
contrast, only “States” or “political subdivisions” --
entities under the jurisdiction of the United States -- may
request relief under section 126. |f Congress intended
States or political subdivisions in the United States with
the opportunity to seek relief for pollution transported to
foreign countries, Congress could have provided so in a nuch
clearer fashion in section 115. It is highly doubtful that
Congress woul d have used such a cryptic reference to grant
political entities wwthin the United States the power to
address pollution being transported out of the country from
ot her States.

Finally, EPA's interpretation that there is a
scrivener’s error and that the reference should be to
section 110(a)(2)(D) (i), fits with the legislative history
on this provision. Courts "recognize that during the
drafting process an error may creep in," and that "statutes
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are not drafted with mat hematical precision, and shoul d be
construed with sone insight into Congress’ purpose at the

time of the enactment.” |In re Chateaugay Corp., 89 F.3d at

953. Here, the legislative history, as set forth in the
Senate Report and the House Conference Report regarding the
1990 CAA Anendnents, provides additional, persuasive

evi dence that section 126(b)’s cross-reference to section

110(a)(2)(D)(ii) is erroneous. See Pierpont v. Barnes, 94

F.3d 813, 817 (2d Cir. 1996) (committee reports are
"particularly good indicator[s] of congressional intent,")
cert. denied, 117 S. C. 1691 (1997).

To start, the Senate Report observes that the CAA,
prior to the 1990 anendnents, allowed section 126 to be used
only for violations of section 110(a)(2)(E)(i), which
"relate[d] to the preparation of SIP[s]." S. Rep. No. 101-

228, 101 Cong., 2d Sess. 75 (1989), reprinted in 1990

US CCA N 3385 3461. Thus, under section 126(b)’s pre-
1990 version, “a State being injured by another State’s
pollution [could] file a conplaint about the offending
State’s SIP, but not the pollution itself.” [1d. at 76, 1990
US CCA N 3385 3462. Notably, the Senate Report mnakes
no nention of changing section 126(b)’s cross-reference to
section 110(a)(2)(E)(i)-- nor would it, since section
110(a)(2)(E)(i) had defined the SIP violation historically
redressabl e under section 126(b). Because the anendnents
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sinply revised the text of fornmer section 110(a)(2)(E)(i)
and then renunbered it as section 110(a)(2)(D)(i),

42 U.S.C A 8§ 7410(a)(2)(E)(i) (1990) with
7410(a)(2) (D) (i) (1995), there is substantial reason to
believe that section 126(b)’s current cross-reference to
section 110(a)(2)(D(_) is m staken.

| ndeed, “[w hen Congress revises and renunbers existing

the law s effect unless such intention is clearly

expressed.” Cor p.

Finley v. United States, 490 U S. 545, 554 (1989)). Far

change in law that would result fromsection 126(b)’s new

cross-reference to section 110(a)(2)(D)(ii), the legislative

contrary purpose. According to the House Conference Report,

t hese anmendnents sought to “enhance the enforcenent

“includi ng “EPA enforcenent authority regarding violations

of State Inplenentation Plans.” H Rep. No. 101-952, 101

3The 1990 CAA Anendnents revised section 110(a)(2)(D) by

i ncorporating other provisions previously contained in

section 110(a)(2)(E). ___ CAA Anendnents of 1990, P.L. No.

101-549, § 101(b), 104 Stat. 2404(1990); S. Rep. No. 101-
st Cong., 2d Sess. 20 (1989), reprinted

U S C C A N 3385, 3406.
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Cong. 2d Sess. 347 (1990), reprinted in, 1990 U S.C C A N

3385, 3879. As noted above, however, the anbi guous change
in section 126(b)’s cross-reference woul d apparently divest
the EPA of its former jurisdiction to redress -— via the
section 126 petition process -— SIP violations regarding
interstate pollution. See 42 U S.C A § 7426(b) (1990)
(authorizing EPA to adjudicate petitions alleging violations
of SIP requirenents that are now substantially incorporated
into section 110(a)(2)(D)(i)). Gven the lack of any

| egi sl ative history that would support such a significant
shift in policy, and considering Congress’ stated desire to
enhance the EPA's SIP enforcenment authority, this

contradictory result is highly suspect. See In re

Chat eaugay Corp., 89 F.3d at 953 (“where it appears plain
that an error in drafting has occurred, so that a literal
construction would make a dramati c change i n | ong-standi ng
law, it is both sensible and perm ssible for judges to
consider, in conjunction with other factors, Congress’

conplete silence on the literal effect of the change.”)*

“The Senate Report al so expresses a congressional desire to
pronote the EPA's enforcenent activity, not to constrain it.

As the Senate comm ttee observed, prior to 1990, the CAA
“allowfed] a State to file a petition with the Adm nistrator
conplaining of interstate air pollution [in violation of
section 110(a)(2)(E)(i)], but not to file a |awsuit for

viol ation of section 126. The anmendnent to section 304,

[ however,] allowed] a State, and citizens, to sue in
Federal district court for violation of section 126.” S.

Rep. No. 101-228, 101%t Cong., 2d Sess. 76 (1989), reprinted
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The EPA believes that its proposed interpretation is
perm ssi bl e because it resolves the anbiguity in the
i nterplay between sections 126 and 110(a)(2)(D) in a manner
t hat harnoni zes and gives neaning to all of their provisions
and reasonably accommobdat es t he purposes of the provisions.

See Chevron, U S.A. . Inc. v. Natural Resources Defense

Council, 467 U. S. 837, 844 (1984).
2. EPA' s Anal ytical Approach for Determ ning Wether to
Grant or Deny the Petitions
a. EPA's Interpretation of Significant Contribution under
Section 110

The EPA's final NOx SIP call rule sets forth EPA s
interpretations of section 110(a)(2)(D)(i)(l) in the context
of regional transport of ozone. The EPA proposes and is
seeki ng comment on retaining and enpl oyi ng t hose
interpretations for purposes of determ ning, under section
126(b), whether any of the sources and source categories
named in the petitions "emts or would emt any air

pollutant in violation of the prohibition" of section

in 1990 U S.C.C. A N 3385,3462. That Congress created a

j udi ci al mechani sm by which to conpel the EPA to respond to
section 126 petitions is instructive. Because this

| egi sl ative action is clearly inconsistent wth any
construction of the CAA that divests the EPA of its
authority to enforce the very SIP requirenents fornerly
contained in section 110(a)(2)(E)(i), it casts serious doubt
upon the validity of section 126(b)’s anmended cross-
reference to section 110(a)(2)(D)(ii).
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110(a)(2)(D)(i)(l). For purposes of this proposal, EPA is
including into the proposal, by reference, the explanation
of those interpretations, as well as all of the supporting
rational e and technical support for them See, especially,
Section Il of the preanble to the final NOx SIP call rule.
Each of these steps is discussed in the remainder of Section
Il of this notice.
b. Applying EPA's Section 110 Interpretation of
“Significant Contribution” and "Interference” under Section
128 The EPA proposes to apply its interpretation of section
110(a)(2)(D)(i)(l) to determ ne which if any NOx sources or
source categories nanmed in the section 126 petitions "emts
or would emt any air pollutant in violation of the
prohi bition" in section 110(a)(2)(D(i)(l). The EPA
believes that its interpretations in the context of section
110 apply with relative ease to its decision under section
126, with one additional step noted bel ow

First, in acting on the section 126 petitions, EPA
proposes to use the linkages it drewin the NOx SIP cal
rul emaki ng between specific upwi nd States and nonatt ai nnent
and nmai nt enance problens in specific dowmmwi nd States. The
EPA is seeking comment on and wll carefully evaluate these
I i nkages, and in particular, the |inkages EPA has nade
bet ween sone of the nore distant States, such as the

I i nkages nmade between Al abama and Pennsyl vania and M ssour
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and Pennsyl vani a.

In the next step, EPA determ nes which of that
"covered" upw nd State's nmmjor stationary NOx sources that
are nanmed in the downwi nd State's petition may emt in
violation of the prohibition in section 110(a)(2)(D)(i)
because they emt in anounts that contribute significantly
to nonattainnment in, or interfere with maintenance by, the
petitioning State. For this, EPA proposes to use its
anal ysis of highly cost-effective neasures in the NOx SIP
call rule to determ ne which of the covered upw nd States'
maj or stationary NOx sources naned in the petitions emt NOX
in amounts that contribute significantly. Thus, if EPA
identified highly cost-effective neasures for a particul ar
source category in the NOx SIP call, then EPA proposes in
this notice to make an affirmative "technical determ nation”
-- 1.e., afinding that any source in that category | ocated
in a covered upwi nd State emts in anounts that wl|
contribute significantly to nonattainnment in, or interfere
w th mai ntenance by, the petitioning State(s) linked to that
upw nd St ate.

Thi s met hodol ogy applies both to a petition that names
sources in the entire contributing upw nd State and to a
petition that nanes sources in only a small portion of an
upwi nd contributing State. As described nore fully in the
NOx SIP call rulemaking, the only viable solution to ozone
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nonattai nnent is to apply pollution-reduction neasures to a
| arge collection of sources in many States, each one of
which by itself may produce a small or perhaps i nmeasurabl e
i npact on the nonattai nment problemfor a particul ar area.
Under this collective contribution approach, if EPA

determ nes that the full set of NOx sources in an upw nd
State significantly contributes to nonattai nnent in, or
interferes with maintenance by, a particular downw nd State,
then any NOx sources in the upwind State that can apply

hi ghly cost-effective control neasures nmust be consi dered
part of the solution to those downw nd probl ens and
therefore contributes to downw nd nonattai nnent.

C. Emtting “In Violation of the Prohibition” in Section
110 -- the Decision Wether to Gant or Deny Each Petition

As noted above, the test under EPA's interpretation of
section 126 is whether the sources nanmed in the petitions
emt in violation of the section 110(a)(2)(D)(i)
prohi bition. That prohibition, however, by the terns of
section 110(a)(2)(D) (i), should be included in SIP
provi sions. The EPA has now issued its NOx SIP call rule
under that section, and has set forth a track that upw nd
States nust followto satisfy its terns. Under the NOx SIP
call, EPA has given the covered States until Septenber 1999
to submt SIPs satisfying the rule, and has specified that

those SIPs nust prohibit the NOx em ssions that contribute
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significantly by a date no later than May 1, 2003. By that
rul e, EPA has established em ssions budgets for each State,
which reflect elimnation of the significant contribution of
NOx emi ssions within the State. The EPA has further
established by rule May 1, 2003 as the final date by which
all nmeasures to neet that budget nust be inplenented. In
addi tion, EPA has proposed a FIP that could be pronul gated
if a State fails to respond adequately to the NOx SIP call.
Section 126 calls for relief where EPA finds that
sources are emtting “in violation of the prohibition” of
section 110(a)(2)(D)(i). The EPA believes that it is
sensible to interpret this |anguage in |light of the ongoing
action of both States and EPA. Thus, so long as EPA and
States (and ultimately the sources the State determnes to
regul ate) are on track to neet the goals of the NOx SIP
call, EPA believes it is appropriate to determ ne that
sources are not emtting in violation of the prohibition in
section 110(a)(2)(D)(i) for purposes of section 126(b).
States and EPA will be on track if States tinmely submt a
conpl ete and approvable SIP and EPA acts pronptly to approve
the plan. In the alternative, if a State fails to submt in
a tinely manner a conplete or approvable plan, efforts wll
be on track so long as EPA pronulgates a FIP. The EPA
further believes this approach is sensible because an
alternative interpretation, which would result in a section
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126 remedy going into effect despite tinely action by States
and EPA in response to the NOx SIP call, would lead to
unnecessary and duplicative efforts. Such an approach would
not only waste Agency resources, but could ultimtely
underm ne efforts to reduce interstate transport by adding
confusion to the process.

Based on this interpretation of the |anguage in section
126, EPA has considered an alternative formof final action
on the section 126 petitions that takes into account whet her
the State and/or EPA is on track to institute a satisfactory
plan in response to the NOx SIP call rule.

As described in Section | above, the proposed consent
decree would require EPA to take a final action on the
section 126 petitions by April 30, 1999. In formulating the
proposed consent decree, EPA devel oped an alternative
approach that it believes would harnoni ze the section 126
and 110 actions. Specifically, paragraph 5.b. and c. state
t hat :

b. Unl ess EPA takes the final action described in

paragraph 6, as to each individual petition, EPA's

final action will be to --
(1) Gant the requested finding, in whole or
part; and/or
(1i) Deny the petition, in whole or part.

C. Unl ess EPA denies a petition in whole, its final
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Then

action wll include pronulgation of a renedy under CAA
section 126(c) for sources to the extent that a
requested finding is granted with respect to those
sour ces.
paragraph 6 states:
6. EPA shall be deened to have conplied with the
requi renents of Paragraph 5(a) if it instead takes a
final action by April 30, 1999, that --
a. makes an affirmati ve determ nation concerning
t he techni cal conmponents of the "contribute
significantly to nonattai nnent” or "interfere with
mai nt enance” tests under CAA section
110(a)(2)(D) (i), 42 U S.C. section
7410(a) (2) (D) (i);
b. further provides that:
(1) |If EPA does not issue a proposed
approval of the relevant Upwi nd State's SIP
revision (submtted in response to the NOX
SIP call) by Novenber 30, 1999, then the
finding will be deened to be granted as of
Novenber 30, 1999, w thout any further action
by EPA;
(ii) I'f EPA issues a proposed approval of
said SIP revision by Novenber 30, 1999, but
does not issue a final approval of said SIP
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revision by May 1, 2000, then the finding
w Il be deened to be granted as of May 1,
2000, without any further action by EPA
(tit) I'f EPA issues a final approval of said
SIP revision by May 1, 2000, EPA nust take
any and all further actions, if necessary to
conplete its action under section 126, no
later than May 1, 2000; and

C. Pronul gates a renmedy under CAA section 126(c)

for sources to the extent that an affirmative

determnation is made with respect to those

sour ces.

The EPA believes that the alternative formof fina
action set forth in Paragraph 6 of the proposed decree best
har noni zes sections 110(a)(2)(D (i) (l) and 126. The EPA
beli eves that sources in an upwi nd State should not be
considered to be emtting an air pollutant in violation of
the section 110 prohi bition, and hence EPA should not grant
a petition nam ng such sources, if the State is adhering to
the NOx SIP call rule's schedule for subm ssion of an
approvable SIP revision, and EPA is acting speedily to
approve the SIP -- or, failing that, if EPA has pronul gated
a FIP for the State. After all, if EPA's rule provides a
particular path for the devel opnent of a plan calling on
sources to reduce interstate pollution by May 1, 2003, and
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under that rule either the upwind State or EPA i s noving
forward to devel op, take action on or pronulgate a
satisfactory plan neeting that rule and achi eving attai nnent
as expeditiously as practicable, it would be difficult to
conclude that an affected source in the upw nd State "emts
or would emt in violation" of the prohibition that the plan
is not yet required to contain.?®

For these reasons, EPA proposes to follow the
alternative described in Paragraph 6 of the proposed decree.
Thus, EPA proposes to structure its final action to contain:
(1) a series of "technical determ nations" as to which
sources in which States naned in the petitions would emt in
violation of the section 110 prohibition if the State or EPA
were to fall off track in putting a tinely and satisfactory
plan in place; (2) determnations that the petitions wll
automatically be deened granted or denied on the basis of
the events set forth in Paragraph 6; and (3) the renedi al

requirenents that will apply to the sources receiving

SMor eover there does appear to be tension between section
110(a)(2) (D), which does not establish the timng as to when
the SIP prohibition needs to be effective against sources
(1.e., when sources need to inplenent controls to reduce

em ssions) and the timng in section 126, which requires

i npl ementation no later than 3 years follow ng a section
126(b) determ nation. The EPA does not believe that
Congress intended section 126 to be used to shorten
timeframes for action that EPA has previously determ ned are
approvabl e for purposes of elimnating significant
contribution to nonattainnent areas in other States.
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affirmative technical determnations if a petition nam ng
those sources is ultimtely deenmed granted.

The EPA believes that the tineframes and triggers in
Paragraph 6 are reasonabl e and feasi ble, and the Agency
intends to execute themtinely. For States that nake a
tinmely SIP subm ssion, EPA believes it is feasible for the
Agency to issue a proposed rule within 60 days of the
subm ssi on deadl i ne. Under the CAA, EPA is provided 60
days -- but no nore than 6 nonths -- in which to
affirmatively determ ne whether a subm ssion is conplete.
| f EPA does not make an affirmative conpl et eness
determ nation, the subm ssion is deened conplete. Once a
subm ssion is affirmatively found to be or is deened
conplete, the CAA then provides EPA with 12 nonths to
approve or disapprove the subm ssion. Thus, at maxi nrum the
CAA provides EPA with 18 nonths to approve or di sapprove a
SIP subm ssion. The EPA is proposing a 7-nonth period to
act on submi ssions in response to the NOx SIP call. Wile
this period is shorter than the maxi mum period contenpl at ed
under the CAA, EPA believes that it is feasible and
appropriate in the present circunstances. The EPA
anticipates that the EPA Regional Ofices will be working
wWth States as States draft rules in response to the NOx SIP
call and will be well prepared to issue a proposed

determ nation within 60 days of the required subm ssion
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date. Further, in light of EPA's work with the States in
devel opnent of their plans, the 5-nonth period between
proposal and final action should allow the Agency anple tine
to review any cooments and to prepare a final action. An
addi tional benefit of this schedule for EPA action is that
it wll provide sources with certainty about the applicable
requi renents well before the |atest inplenentation date that
is permtted by the NOx SIP call. Moreover, if the State
fails to submt an approvable plan, EPA will be well
positioned to promulgate a FIP for the State, based on the
FI P proposal that the Agency is issuing separately. It is

i nportant to achieve the NOx reductions necessary to protect
public health and to attain the NAAQS as expeditiously as
practicable. Therefore, where a State or EPA has failed to
neet a deadline it wll be critical to have the section 126
remedy go into effect as soon as possible thereafter in
order to ensure that the NOx em ssion reductions are

achi eved as soon as practicable, which in the NOx SIP cal
EPA has determ ned to be May 1, 2003. The schedul e EPA has
proposed to enter into is intended to ensure that either the
FIP or the 126 remedy goes into effect in order to achieve
the NOx em ssion reductions by May 1, 200S3.

B. Wight of Evidence Determ nation of Naned Upw nd States

As di scussed above, in acting on the section 126
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petitions EPA proposes to rely on the conclusions it drewin

em ssions in named upwi nd States contribute significantly to

the 1-hour and 8-hour nonattai nment and mai nt enance probl ens

inpacts in the final NOx SIP call rul emaki ng, EPA used a

wei ght - of - evi dence approach involving three sets of nodeling

CAMK source apportionnment nodeling, and the OTAG subregi ona
nodel i ng and other information such as em ssion density and

6 A nunber of "netrics" (i.e., neasures

effects fromseveral perspectives of contribution from

sources in various upw nd States. The technical details of

final NOx SIP call rul emaking.

The nanmed upwi nd States which are |inked as contai ni ng

petitioning State in the final NOx SIP call rul emaking are

listed in Tables I1-1 for the 1-hour NAAQS and Table I1-2

maki ng these significance linkages is provided in the final

NOx SIP call rulemaking. Al of the information that is

The UAMV is the Variable-grid U ban Airshed Mddel. The
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contained in the docket of the NOx SIP call rulemaking is

i ncluded by reference into this proposal. The EPA concl uded
fromall of this information that the follow ng 20
jurisdictions contain sources that nmake a significant
contribution to nonattainnent in, or interfere with

mai nt enance by, one or nore petitioning States under the 1-
hour and/or the 8-hour NAAQS:

Al abanma
Connect i cut

Del awar e
District of Col unbia
[11inois

| ndi ana

Kent ucky
Mar yl and
Massachusetts
M chi gan

M ssouri

New Jer sey

New Yor k

North Carolina
Chio

Pennsyl vani a
Rhode | sl and
Tennessee
Virginia

West Virginia

Table 11-1. Named Upwi nd States which Contain Sources that
Contribute Significantly to 1-H Nonattai nment in
Petitioning States.

Petitioning State Nanmed Upw nd St ates

(Nonattai nnment Area)

New Yor k DE, DC, IN KY, MD, M, NC NJ, CH PA
VA, W

, DC, IN*, KY*, MD, M*, NC', NJ, NY

Connecti cut DE
OH, PA, VA W
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Pennsyl vani a NC, OH, VA W
Massachusetts oH, W
Rhode I sl and oH, W
Mai ne CT, DE, DC, MD, MA, NJ, NY, PA R
New Hanpshire Cr, De*, DC*, MA, MD*, NJ, NY, PA R, VA*
Ver nont None
Tot al CT, DE, DC, IN, KY, MA, MD, M, NC NJ,
NY, OH PA R, VA W

*Upwi nd States marked with an asterisk are included in the

t abl e because they contribute to an interstate nonattai nnent
area that includes part of the petitioning State. Part of
New Hanpshire is included in the Boston/Portsnouth

nonattai nnment area; part of Connecticut is included in the
New York City nonattai nnment area.

Table 11-2. Named Upwi nd States which Contain Sources that
Contribute Significantly to 8-H Nonattainnent in
Petitioning States.

Petitioning State

Named Upw nd St ates

Pennsyl vani a

AL, IL, IN KY, M, MO NC, OH TN, VA W

Massachusetts oH W
Ver nont None
Tot al AL, IL, IN KY, M, MO NC OH TN VA W

The EPA al so concl uded that sources in the follow ng 11
States do not nake a significant contribution to
nonattai nment in, or interfere with mai ntenance by, any of
the petitioning States under the 1-hour and/or the 8-hour

NAAQS:
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Ar kansas
Ceorgi a
| owa
Loui si ana
Mai ne
M nnesot a
M ssi ssi ppi
New Hanpshire
Sout h Carolina
W sconsin
Ver nont
As di scussed below, in Section Il.F., EPA does not have the
sanme | evel of information avail able regardi ng the naned
States of Maine, New Hanpshire, and Vernont as it has for
the other States nanmed in petitions. Therefore, EPA intends
to conduct further analyses on these three States. If the
addi ti onal anal yses show that sources in any of these States
significantly contribute to a relevant petitioning State,
EPA wi Il issue a supplenental notice of proposed rul emaki ng
based on the new i nformation.
C. Cost Effectiveness of Em ssions Reductions

As described in Section Il.A above, the second prong
of the significant-contribution interpretation that EPA
applied in the NOx SIP call rule, and that EPA proposes to
apply for purposes of this proposal, is the extent to which

"highly cost-effective”" NOx control neasures are avail able

for the types of stationary sources nanmed in the petitions’.

"As discussed in this section, the highly cost-effective NOX
controls happen to apply only to major stationary sources.
Under section 126, EPA can make a finding for "any major

63



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

As in the NOx SIP call rule, the EPA proposes to sel ect
these highly cost-effective neasures by exam ning the
technol ogical feasibility, admnistrative feasibility and
cost-per-ton-reduced of various nultistate ozone season NOX
control neasures and determ ning what neasures feasibly
achi eve the greatest NOx reductions and are anong the nost
reasonable in light of other actions taken by EPA and States
to control NOx.
1. What NOx Controls Are H ghly Cost Effective

The first step in the cost-effectiveness process was to
identify the types of sources naned in the various
petitions. The petitioning States have identified the
source categories that they believe significantly inpact
their ability to achieve attai nnment of the ozone standard.
These categories are listed in Table I-1 earlier in this
notice. The EPA has determ ned that the named source
categories can be conbined into one general category --
fossil fuel-fired indirect heat exchangers. This term
applies to boilers and turbines used for the production of
steam electricity, and in sone cases nechani cal work, and

to process heaters. To assure equity anong the various

source or group of stationary sources. I n ot her words,
even if not all sources subject to this action were ngjor,
they would be part of a group of stationary sources that
contribute significantly to nonattai nnent and hence coul d
potentially be subject to a finding.
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subcat egori es of such sources and the industries they
represent, EPA considered the cost effectiveness of controls
for each subcategory separately throughout the affected 20-
jurisdiction region described in Section |I1.B above.
Sources are conbined into a comon subcategory if they serve
the same general industry (e.g., boilers and turbines that
are used by the electricity generation industry are conbi ned
in the sanme subcategory). The EPA believes that this
categorization better reflects the industrial sectors
served. Thereby, the EPA split the popul ation of indirect
heat exchanges into four subcategories, consistent wth the
approach EPA took in the final NOx SIP call: (1) a
subcat egory of boilers and turbines serving generators
greater than 25 MM that produce electricity for sale to the
grid (“large EGJ)”); (2) a subcategory of boilers and
turbines wth a heat input greater than 250 m®Bt u/ hr t hat
excl usively generate steam and/ or nechanical work (e.g.,
provi de energy to an industrial punp), or produce
electricity for internal use only and not for sale (“large
non-EGJUs”); (3) a subcategory of process heaters with a heat
i nput greater than 250 mBtu/ hr (“large process heaters”);
and (4) a subcategory of snmaller indirect heat exchangers,
i.e., all such sources not included in the first three
subcategories (“small sources”).

As nentioned above, in evaluating the cost
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ef fecti veness of NOx controls for indirect heat exchangers,
t he EPA has taken the sane approach as that taken in the
final NOx SIP call. See generally, Section Il.D of the
preanble to the final NOx SIP call rule. 1n short, for each
subcat egory, the anounts of em ssions that cause
subcategories in the covered upwind States to contribute
significantly to a petitioning State’'s nonattai nnent were
determ ned based on the application of NOx controls that
achi eve the greatest feasible em ssions reduction while
still falling within a cost-per-ton-reduced range that EPA
considers to be highly cost effective. The NOx controls for
this rul emaki ng were considered highly cost effective for

t he purposes of reducing ozone transport to the extent they
achi eve the greatest feasible em ssions reduction but still
cost no nore than $2,000 per ton of ozone season NOX

em ssions renoved (in 1990 dollars), on average, for each
subcat egory. The di scussion bel ow further describes the
basis for this cost amount and the techniques used for each
subcategory. The EPA believes that certain controls that
cost nore than $2,000 per ton of NOx reduced are reasonably
cost effective in reducing ozone transport or in achieving
attainment wth the ozone NAAQS in specific nonattai nnment
areas; however, EPA proposes to base the significant-
contribution determ nation on only highly cost-effective
reductions. In addition, as discussed further below, in
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determ ning whether to assune reductions fromthe snal
source subcategory, EPA considered adm nistrative efficiency
in evaluating this subcategory.

More specifically, to determ ne what |evel of contro
can be considered highly cost effective, EPA considered
other recently undertaken or planned NOx control neasures.
Table 11-3 provides a reference |ist of neasures that EPA
and States have undertaken to reduce NOx and their average
annual costs per ton of NOx reduced. These nmeasures cost up
to $2,000 per ton. Wth few exceptions, the average cost
ef fectiveness of these neasures is representative of the
average cost effectiveness of the types of controls EPA and
States have needed to adopt nobst recently, since their
previ ous planning efforts have already taken advant age of
opportunities for even cheaper controls. The neasures
listed in Table I1-3 generally represent the average costs
(i.e., mddle of the range of costs) that the nation has
been willing to bear recently to reduce NOx. The EPA
believes that the cost effectiveness of neasures that it or
St ates have adopted, or proposed to adopt, forms a good
reference point for determ ning which of the avail able
addi ti onal NOx control neasures are anong the nost cost-
ef fective neasures that can be inplenmented by the sources
considered in today’ s action.

Table 11-3. Average Cost Effectiveness of NOx Control
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Measures Recently Undertaken For Stationary Sources

(1990 %)

Control Measure Cost Per Ton of NOx
Renoved

NOx RACT 150 - 1,300
Final NOx SIP call Up to 2,000
State I nplenentation of the Ozone 950 - 1,600
Transport Comm ssi on Menorandum of
Under st andi ng
New Source Performance Standards for 1, 290
Fossil Steam El ectric Generation Units
New Source Performance Standards for 1, 790
| ndustrial Boilers

The EPA notes that there are also a nunber of |ess
expensi ve neasures recently undertaken by the Agency to
reduce NOx em ssion | evels that do not appear in Table I1-3.
These actions include the title IV NOx reduction program
Though these actions are very cost effective, the Agency is
focusi ng on what other neasures exist, at a potentially
hi gher (though still not the highest reasonable) cost-
ef fectiveness value, that can further reduce NOx em ssions.
Table 11-3 is thereby useful as a reference of the next
hi gher | evel of NOx reduction cost effectiveness that the

Agency consi ders anong the nost reasonable to undertake. As

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

68




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

a result, the Agency proposes that NOx controls that can
feasi bly be achi eved and have an average subcat egory-
specific cost effectiveness | ess than $2,000 per ton of NOx
renmoved be considered highly cost effective. The
subcat egori es that EPA proposes to control are those nmjor
stationary sources in the naned categories for which EPA
finds that these highly cost-effective controls are
avai |l abl e.
2. Determning the Cost Effectiveness of NOx Controls

In an effort to determ ne what, if any, highly cost-
effective mx of controls is available for each subcategory
(i.e., large EGJs, | arge non-EGQJs, |arge process heaters,
and smal| sources) the Agency considered the average cost
effectiveness of alternative levels of controls for each
subcategory as described in the final NOx SIP call. That
analysis is sunmari zed here. The average cost effectiveness
of the controls was cal culated froma baseline | evel that
included all currently applicable Federal or State NOx
control neasures for each subcategory. The baseline did not
i nclude Phase Il and Phase Il of the OIC NOx MQU since
t hose neasures are not federally required and they have not

yet been adopted by all the involved States® if the MU

8However, in the Regulatory Analysis of the final NOx SIP
call, EPA evaluates the econom c inpact of including the MOU
in the baseline for the electric power industry.
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were included in the baseline, the overall costs would be
lower. In determning the cost of NOx reductions froml arge
EGQUs, EPA assuned an em ssions trading system As discussed
inthe final NOx SIP call, EPA evaluated and conpared the
likely air quality inpacts both with and w thout a
mul ti state NOx em ssions trading systemfor electricity
generating sources. This analysis shows that a nultistate
tradi ng program causes no significant adverse air quality
i npacts. Because such a programwould result in significant
cost savings, EPA s cost-effectiveness determ nation for
| arge electricity generating boilers and turbines (i.e., the
majority of the core group of sources in the trading
program assunes sources Wll participate in a multistate
tradi ng progranf. For non-EGQU sources, EPA used a | east
cost nethod which is equivalent to an assunption of an
intrastate trading program Inclusion of these sources in a
multistate tradi ng program woul d provide further cost
savi ngs.

Table I'1-4 summari zes the control options investigated
for each subcategory covered by the petitions and the
resulting average, nultistate cost effectiveness as

presented in EPA's final NOx SIP call. Note that these cost

°The EPA envisions sources in States that are covered by
(1) the section 110 NOx SIP call, (2) the section 110 FIP

or (3) section 126, to be able to trade anong each ot her.
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figures are obtained by performng the analysis over the 23-
jurisdiction NOx SIP call area. The values will be only
slightly different for the States covered by this action;
those differences are insignificant for purposes of
identifying highly cost-effective controls. Additionally,
the cost effectiveness anal ysis included a consideration of
each subcategory’s growth, including new sources. Thus, the

control levels arrived at are cost-effective for new sources

.__ al so.
z Table 11-4. Average Cost Effectiveness of Options
m Anal yzedlo
(1990 dollars in 2007)
z Subcat egory Aver age Cost-effectiveness ($/ozone
: season ton) for each Control Option
Large EGUs 0. 20 0.15 0.12

(@) | b/ Bt u | b/ Bt u | b/ Bt u
o $1, 263 $1, 468 $1, 760

e ———
n Large Non- EGUs 50% 60% 70%

reducti on reducti on reducti on

g $1, 235 $1, 477 $2, 155

e ———

Process Heaters $3, 000/t on $4, 000/t on $5, 000/t on

- maxi mum per | maxi mum per maxi mum per
: source source source
U $2, 859 $2, 891 $2, 891
q The foll ow ng di scussion explains the controls
(a8 19The cost-effectiveness values in Table I1-4 are nultistate
ll‘ averages. In the case of large EGUs the cost-effectiveness

val ues represent reductions beyond those required by title

IV or title | RACT, where applicable. For |arge non-EGUs
(‘} and process heaters, the cost-effectiveness val ues represent
: reductions fromuncontrolled |evels.
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determ ned by EPA to be highly cost-effective for each
subcat egory.
i. Large EGUs

For large EGUs, the control |evel was determ ned by
applying a uniform NOx em ssions rate across the 20
jurisdictions potentially subject to section 126 fi ndi ngs.
The cost-effectiveness for each control |evel was determ ned
using the Integrated Planning Mddel (IPM. Details
regardi ng the net hodol ogi es used can be found in the
Regul atory I npact Analysis of the NOx SIP call rul emaking.
Table I'1-4 summari zes the control levels and resulting cost
ef fectiveness of three | evels anal yzed.

A regionwi de | evel of 0.20 | b/mMmBtu was rejected
because though it resulted in an average cost effectiveness
of less than $2,000 per ton, the air quality benefits were
| ess than those for the 0.15 I b/mMBtu | evel which was al so
| ess than $2,000 per ton. The results suggest that a
multistate level of 0.15 | b/mBtu shoul d be assunmed when
determning the emssion |levels for this subcategory. This
control level has an average cost-effectiveness of $1, 468

per ozone season ton renoved!. This ampunt is consistent

"1t should be noted that in the final NOx SIP call EPA also
i nvestigated the regi onwi de cost-effectiveness of NOx

reductions if each State individually nmet the budget
conponent for large electricity generating boilers and
turbines (i.e., through intra-state trading). In the case
of the 0.15 I b/mBtu strategy intra-State trading resulted
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with the range for cost-effectiveness that EPA has derived
fromrecently adopted (or proposed to be adopted) control
nmeasur es.

The EPA acknow edges that a control |evel of 0.12
| b/ mmBtu, which carries a cost effectiveness of $1, 760 per
ozone season ton renoved, appears to be within the upper
range of cost effectiveness. However, for reasons explained
in Section Il.D. of the final NOx SIP call, the EPAis
proposing in the section 126 action not to base the EGQU
control level on 0.12 | b/mBtu. Therefore, EPA proposes to
retain and apply here its determnation fromthe NOx SIP
call rulemaking that it is highly cost effective to contro
em ssions fromlarge EGUs to a control |evel correspondi ng
to 0.15 | b/ mBt u.
ii. Large Non- EGUs

The EPA determ ned a highly cost-effective contro
| evel for large non-EGUs by applying a uniform percent
reduction nmultistate in increnents of 10 percent. Details
regardi ng the net hodol ogi es used are in the Regul atory
| npact Analysis. Table I1-4 summarizes the control |evels
and resulting cost effectiveness for non-EGUs.

For | arge non-EGUs, the cost-effectiveness

determ nation i ncludes estimtes of the additi onal emn ssions

in a regionw de cost-effectiveness of $1,499/ton conpared to
$1, 468/ ton for regi onwi de trading.
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nmonitoring costs that sources would incur in order to
participate in a trading program Sonme non- EGUs al ready
monitor their emssions. |In the proposed NOx SIP call, EPA
had not included nonitoring costs in the cost-effectiveness
determ nati on because such costs could not be estimted at
that time. Since then, EPA has eval uated nonitoring system
costs. These costs are defined in terns of dollars per ton
of NOx renoved so that they can be conbined with the cost-
effectiveness figures related to control costs. Mnitoring
costs varied fromabout $150 to $400 per ton of NOx renoved,
dependi ng on the type of subcategory.

The EPA, therefore, proposes to retain and apply here
its determnation fromthe NOx SIP call rulemaking that for
| arge non-EGUs a control |evel corresponding to 60 percent
reduction frombaseline levels is highly cost effective(this
percent reduction corresponds to a nultistate control |evel
of about 0.17 | b/ mBtu).

iii. Large Process Heaters

For | arge process heaters, the control |evel was
determ ned by applying various cost-effectiveness
t hreshol ds, because trading was not assuned to be readily
avai l able for this subcategory. Details regarding the
nmet hodol ogi es used are in the Regul atory | npact Analysis.

Table I'1-4 summari zes the control levels and resulting cost
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ef fecti veness for each option under this subcategory.

The EPA determ ned that controlling process heaters,
t hough reasonably cost effective, is not highly cost
ef fective. Thus EPA proposes that these sources do not emt
in amounts that significantly contribute to petitioning
States’ nonattai nnent or nai ntenance probl ens.
iv. Small Sources

For the subcategory of small sources, EPA is proposing
to determ ne that no additional control neasures or |evels
of control are highly cost effective and feasible to
mandate. For the purposes of this rul emaki ng, EPA considers
the foll ow ng sizes of point sources to be small: (1)
electricity generating boilers and turbines serving a
generator 25 MM or less, and (2) other indirect heat
exchangers wth a heat input of 250 mmBtu/hr or less. In
the NOx SIP call, EPA found that the collective em ssions
fromsmall sources were relatively small (in the context of
t hat rul emaki ng) and the adm nistrative burden, to the
permtting authority and to regulated entities, of
controlling such sources was likely to be consi derable.

In today’s action, for the sanme reasons as described in
the final NOx SIP call, EPA proposes that these sources do
not emt in amounts that significantly contribute to

petitioning States’ nonattai nnent or mai ntenance probl ens.
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Furt her di scussion concerning small point sources may be

found in the final NOx SIP call preanble.
v. Sunmmary of Control Measures
Table 11-5 summari zes the controls that are assuned for

each subcategory. More detailed discussions of the controls

assuned are contained in the sections that descri be each

sector.

Table I11-5. Summary of Feasible, H ghly Cost-Effective NOX

Contro

Measur es

Subcat egory

Control Measures

Large EGUs

State-by-State ozone season
em ssions |level (in tons)
based on applying a NOx

em ssion rate of 0.15 I b/ mBtu
on all applicable sources

Lar ge Non- EGUs

State-by-State ozone season
em ssions |level (in tons)
based on applying a 60 percent
reduction fromuncontroll ed
em ssions on all applicable
sour ces

Large Process Heaters

No additional controls highly
cost effective

Smal | Sour ces

No additional controls highly
cost effective

3. Oher Cost-Rel ated Consi derati ons

The EPA has addressed ot her cost-rel ated consi derati ons

as described in Section Il1.D of the final NOx SIP cal

notice. The EPA proposes to rely on that analysis in this

r ul emaki ng.
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D. ldentifying Sources

As di scussed previously, all of the petitions naned
specific upwi nd source categories as significantly
contributing to nonattainnment in, or interfering with
mai nt enance by, the petitioning State. Four petitioning
States (Massachusetts, New Hanpshire, New York, and Rhode
| sland) also attenpted to identify the existing sources in
the targeted source categories. However, the petitioners
cautioned EPA that the lists m ght not be conplete and that
any om ssions were unintentional. |In addition, the EPA has
recei ved several comments from sources on the State lists
saying that they do not neet the source category definitions
provided in the petitions. |In order to identify and verify
the sources in the naned source categories for the
geogr aphi c areas covered by each petition, EPA used the nost
up-to-date em ssion inventory avail able. These data sources
are described in Section Ill of this notice. The existing
sources in the source categories for which EPA is making an
affirmative technical determnation are listed in Appendix A
to proposed part 97. The EPA seeks conment on whether it
has identified correctly the sources covered by the
petitions.
E. Ar Quality Assessnent

In the final NOx SIP Call rul emaking, EPA evaluated the
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ozone benefits in the petitioning States of NOx controls
proposed in today's action. The EPA believes that the
results of that nodeling analysis are valid for the purpose
of this proposed rul emaking, as well. The EPA perforned the
nmodel ing for the 23 jurisdictions covered in the NOx SIP
Call to confirmthat those States collectively contribute
significantly to downw nd nonattai nnent. The collective
contribution of all the upwi nd States is one factor that
went into EPA' s decision that each individual upw nd State
contributes significantly to downw nd nonattai nnent.

The ozone benefits determned in the final NOx SIP Cal
were based on air quality nodeling of the em ssions
scenari os descri bed below. Each em ssions scenari o was
nodel ed by EPA using UAMYV run for all four of the OTAG
epi sodes (i.e., July 1-11, 1988; July 13-21, 1991; July 20-
30, 1993; and July 7-18, 1995). In brief, the em ssions
scenarios include a 2007 Base Case and a control scenario
designed to evaluate the effects of NOx controls on
nonattai nnment in downw nd States, including each of the
petitioning States. The Base Case scenari o accounts for
gromh in em ssions and reductions associated with Cean Ar
Act mandated control s and additional Federal neasures. |In
the control strategy scenario, NOx em ssions fromutility
and non-utility sources were reduced by applying controls,
very simlar to those in today's proposal, to all such
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sources in the 23 jurisdictions which EPA has found, in the
NOx SIP Call, contain em ssions which make a significant
contribution to nonattai nnent in doww nd areas. The
details on the devel opnent of these two em ssions scenarios
are described in the final NOx SIP Call rul emaking.

The EPA recogni zes that the anmount of em ssions
reduction in the nodeled strategy is not identical to the
anount of em ssions reduction in today's proposal. This is
because of differences in (a) the underlying em ssions
inventories and (b) the level of em ssions controls applied
to individual sources. However, the overall effect of these
differences on the percent em ssions reductions is snall
Specifically, the difference in the total NOx em ssion
reductions for the 20 jurisdictions covered by today's
proposal between what was assuned in the nodeling conpared
to what is being proposed today is only 3 percent. The EPA
al so recogni zes that there are three additional upw nd
States (i.e., Georgia, South Carolina, and Wsconsin) which
are controlled in the nodel ed strategy that are not covered
by today's proposal. These three States were covered in the
NOx SIP Call because of their contributions to States other
than the petitioning States. Since EPA believes that
em ssions fromsources in these States do not contribute
significantly to nonattai nment in any of the petitioning
States, it is reasonable to assune that em ssions reductions

79



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

in these States will not have any appreci abl e i npact on
nonattai nnment in any of the petitioning States. The EPA
believes that the differences between today's proposal and
what was nodel ed, as described above, are relatively small,
and thus, the overall conclusions on air quality benefits
fromthe nodel ed strategy are applicable to the controls in
t oday' s proposal .

The EPA used a nunber of "netrics" (i.e., nmeasures of
ozone contribution or inpact) to evaluate the air quality
benefits in the petitioning States of the proposed NOx
controls. The technical details of the air quality nodeling
information and netrics are described in the final NOx SIP
call rulemaking. The results of this nodeling indicate that
the proposed NOx controls applied to the sources in the
upw nd States proposed as making a significant contribution
to nonattainment in one or nore of the petitioning States
wi |l provide substantial ozone benefits in each of the
petitioning States.

F. Conclusions on Granting or Denying the Petitions

The EPA is proposing action on the petitions based on
the outconme of the multi-step process described in the
precedi ng sections. The EPA s proposed action consists of
three conponents: 1) technical determ nations of which

upw nd sources or source categories nanmed in each petition
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significantly contribute to nonattainnment or interfere with
mai nt enance of the rel evant ozone standard in each
petitioning State; 2) action specifying when a finding that
such sources emt or would emt in violation of the section
110(a)(2) (D) (i) (1) prohibition will be deened made or not
made (or made but subsequently w thdrawn) and, thus, when a
petition for such a finding wll be deenmed granted or denied
(or granted but subsequently denied) for purposes of section
126(b); and 3) the specific em ssions-reduction requirenents
that will apply when such a finding is deenmed made. Each of
t hese proposed actions is described in nore detail bel ow.
Under EPA' s proposed action, certain types of new and
existing sources in 20 upwind States are potentially subject
to a section 126(b) finding and therefore to the
requi renents set forth in this proposal.
1. Technical Determ nations

First, EPA proposes to nmake affirmative and negative
techni cal determ nations as to which of the new (or
nodi fi ed??) or existing major sources or groups of
stationary sources naned in each petition emt or would emt
NOx in amounts that will contribute significantly to

nonattai nment of the 1-hour or 8-hour standard in (or

2\Whenever the word "new' is used in relation to sources
affected by this proposed rule, it includes both new and
nmodi fi ed sources.
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interfere with mai ntenance of the 8-hour standard by) each
respective petitioning State. The regulatory text
acconpanyi ng today's proposal sets forth each of those
proposed technical determ nations for sources nanmed in each
petition.

In short, for each petition, wth respect to each ozone
st andard, EPA proposes to nmake affirmative techni cal
determ nations of significant contribution (or interference)
for those | arge EGU and non- EGU sources for which highly
cost-effective controls are avail able (as described in
Section I1.C ), to the extent those sources are located in
one of the "Nanmed Upw nd States" corresponding to that
petition in Tables I1-1 and I1-2. Thus, to illustrate, for
the petition from New York, EPA proposes to find that |arge
EGQUs and non-EGUs of the types described in Section II.C
that are located in the naned portions of Del aware, the
District of Colunbia, Indiana, Kentucky, Mryland, M chigan,
New Jersey, North Carolina, OChio, Pennsylvania, Virginia,
and West Virginia emt NOx in anpbunts that contribute
significantly to nonattai nment of the 1-hour standard in New
York. By contrast, EPA proposes to find that such sources
| ocated in Tennessee, which New York also naned inits
petition, do not emt NOx in anmounts that have that effect
on New York. The result is that EPA proposes to find that
the large EGJUs and non-EGUs in at |east sonme upw nd States
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named in every petition except Vernont's contribute
significantly to nonattai nnment of at |east one of the
standards (or interfere with maintenance of the 8-hour
standard) in the petitioning State. The EPA refers the
reader to the regulatory text for a full description of each
of the proposed technical determ nations for each petition.
The EPA notes that the Agency is not proposing to nake
affirmative technical determ nations as to any sources
| ocated in Vernont, New Hanpshire, or Maine. That is
because, based on the nore |limted nodeling and ot her
assessnents that EPA has done thus far with respect to those
States, EPA is not yet prepared to conclude that sources in
any of those States do contribute significantly to
nonattai nnent (or interfere wth maintenance) of an ozone
standard in any downw nd State named in one of those three
States in its petition.® However, EPAis continuing to
study the inpacts of sources in those States on downw nd
States, so that it can make final decisions based on the
fuller set of information avail able today for other States.
| f EPA believes, after conpleting its assessnents, that
| arge EQJ or non- EQJ sources in any of those three States do

contribute significantly to downwi nd air quality problens in

3Mai ne' s petition naned sources in Vermont and New
Hanmpshi re and New Hanpshire's petition nanmed sources in
Mai ne and Ver nont .
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any of the States that nanme themin their petitions, EPA
will issue a supplenmental notice of proposed rul emaki ng
based on those results.

Appendi x A to proposed part 97 lists all existing
sources for which EPA proposes to nake an affirmative
technical determ nation |inking those sources to at | east
one petitioning State. These are the existing sources that
could receive a positive section 126(b) finding, depending
on the circunstances described in the next section.

2. Action on Wether to Grant or Deny Each Petition
a. Portions of Petitions for Wiich EPA I's Proposing an
Affirmative Technical Determ nation

For the reasons described in Section Il.A 2.c., EPA
proposes to issue the type of final action on the petitions
described in that section. Under that approach, EPA s final
action for sources that EPA is proposing an affirmative
techni cal determ nation would provide that a finding that
certain sources emt or would emt in violation of the
prohibition in section 110(a)(2)(D)(i)(1) would be deened
made as of certain specified dates if certain events do not
occur by those dates. Mre specifically, a finding that new
or existing sources, for which EPA has nade an affirnmative
technical determ nation, do emt in violation of section

110(a)(2) (D) (i) (l) woul d be deened nade:
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* As of Novenber 30, 1999, if by such date EPA does not
i ssue either a proposed approval, under section 110(Kk)
of the CAA, of a State inplenentation plan revision
submtted by such State to conply with the requirenents
of section 110(a)(2)(D)(i)(1) of the CAA; or final
Federal inplenentation plan nmeeting such requirenents
for such State in which the affected sources are or
wi ||l be | ocated,

* As of May 1, 2000, if by Novenmber 30, 1999, EPA takes
the action described above for such State, but, by My
1, 2000, EPA does not approve or pronul gate
i npl enmentation plan provisions neeting such

requi renents for such State.

The EPA al so proposes to find, as described earlier, that
any such finding as to any such major source or group of
stationary sources would be considered a finding under
section 126(b) and, therefore, would trigger the renedi al
requi renents of the final rule. At such tinme as a finding
is deenmed made, EPA intends to publish a notice in the

Federal Regi ster announcing the source categories and

| ocations affected by the finding.
Furt hernore, EPA proposes that as to any portion of a
petition for which EPA has nade an affirmative technica
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determ nation (as descri bed above) that portion of the
petition shall be deened denied as of May 1, 2000, if a
section 126(b) finding has not been deenmed to have been nmade
by that date. |In other words, if EPA has taken final action
putting into place an inplenentation plan neeting the
requi renments of section 110(a)(2)(D)(i)(l) by May 1, 2000,
any outstanding portions of petitions will be deened deni ed
by that date. |In addition, after a section 126(b) finding
has been deened nade as to sources or groups of stationary
sources in an upw nd State, that finding will be deened
w t hdrawn, and the corresponding part of the rel evant
petition(s) denied, if the Adm nistrator either approves a
SIP or pronul gates a FIP which conplies with the
requi renments of section 110(a)(2)(D)(i)(l) for such upw nd
State. This would m nimze any overl ap between an effective
section 126(b) finding, on one hand, and the application of
satisfactory SIP or FIP provisions, on the other.
b. Portions of Petitions for Wiich EPA I's Proposing a
Negati ve Techni cal Determ nation

Consistent with this overall approach, EPA proposes
that the sources for which EPA woul d make a negative
techni cal determ nation (as descri bed above) do not or would
not emt in violation of the section 110(a)(2)(Dy(i)(1)

prohibition. As a result, EPA proposes to deny each aspect
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of each petition relating to such sources. For exanple, EPA
proposes to deny New York's petition as to sources in any
State (or portion of a State) naned in New York's petition
that is outside the | arge EGQU and non- EGU cat egori es
described in Section I1.C., as well as any named sources of
any type in Tennessee. Another exanple is that EPA proposes
today to deny Vernont's section 126 petition in its
entirety, because EPA proposes to find that no sources naned
in Vernont's petition, in any of the upw nd States that the
petition names, contribute significantly to nonattai nnent of
either the 1-hour or the 8-hour standard, nor interfere with
mai nt enance of the 8-hour standard, in Vernont.
3. Requirenents for Sources for Which EPA Makes a Section
126(b) Fi nding

The EPA proposes in Section IIl, below the
requi renents that would apply to any new or existing nmajor
source or group of stationary sources for which a section
126(b) finding is ultimtely nmade under the approach just

described. Section 126(c) states, in relevant part, that:

it shall be a violation of this section and the

applicable inplenentation plan in such State

(1) for any major proposed new (or nodified)
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source with respect to which a finding has been
made under subsection (b) to be constructed or to
operate in violation of this section and the
prohi bition of section 110(a)(2)(D)([i]) or this

section or

(2) for any major existing source to operate nore
than three nonths after such finding has been nmade

wWith respect to it.

The Adm nistrator may permt the continued operation of
a source referred to in paragraph (2) beyond the
expiration of such three-nonth period if such source
conplies with such emssion limtations and conpliance
schedul es (containing increnents of progress) as nay be
provi ded by the Admi nistrator to bring about conpliance
with the requirenments contained in section
110(a)(2)(D)([i]) as expeditiously as practicable, but
in no case later than three years after the date of

such fi ndi ng.

The renedi al requirenents that EPA proposes to apply to
sources for which a section 126(b) finding is ultimtely
made woul d satisfy the requirenents just quoted. First, EPA

proposes to find that new sources for which a section 126(b)
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finding is ultimtely made nmust conply with the requirenents
described in Section Il to ensure that they do not emt in
violation of the section 110(a)(2)(D)(i) prohibition.
Second, the program EPA i s proposing serves as the
alternative set of requirenents that the Adm ni strator may
apply for the purpose of allow ng existing sources subject
to a section 126(b) finding to operate for nore than three
nmonths after the finding is made. Consistent with section
126(c), the conpliance period in EPA s proposed program
extends no further than three years fromthe nmaki ng of the
finding. To the extent a finding is deenmed nade as of
Novenber 30, 1999, conpliance will be required by Novenber
30, 2002. But since the program EPA is proposing woul d
require actual em ssions reductions only in the ozone
season, actual reductions will not need to occur until My
1, 2003, the start of the first ozone season after the
Novenber 30, 2002, conpliance date. Thus, conpliance by
Novenber 30, 2002 would not require actual reductions until
May 1, 2003. As described in Section V.A 1 of the final NOx
SIP call, EPA believes that conpliance by the ozone season
begi nning May 1, 2003 is feasible. Section IIl of this
noti ce describes the proposed section 126 control
requirenents in greater detail.

I11. Federal NOx Budget Tradi ng Program
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A.  Program Summary
1. Purpose of the Federal NOx Budget Tradi ng Program

Under section 126(c), EPA proposes to inplenment the
Federal NOx Budget Tradi ng Program a capped narket-based
system for certain conbustion sources in covered upw nd
States to bring sources covered by any final section 126
finding into conpliance. This type of programis a proven
met hod for achieving the highly cost-effective em ssions
reducti ons descri bed above whil e providi ng sources
conpliance flexibility. (See SNPR for NOx SIP call at 63 FR
25918-19, discussing OTAG s concl usi ons concerni ng
advant ages of market-based systens).

The Federal NOx Budget Tradi ng Program woul d be
triggered automatically if EPA nmakes a final finding as to
any sources under section 126, as described in Section IIl.F.
Participation in the Federal programwould be mandatory for
all sources affected by a triggering of this section 126
remedy. It would also be mandatory for all sources required
to reduce em ssions by the promulgated FIP, with the
exception of cenent kilns and internal conbustion engines.

The EPA would like to clarify that the use of the term
“budget” in the context of the Federal NOx Budget Trading
Program does not mean that there is an aggregate em ssions

Il evel that is enforceable for the purposes of the section
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126 renedy. Rather, the termrefers to the aggregate

em ssion levels in each State for units required to
participate in the Federal NOx Budget Trading Programas a
section 126 renedy or as part of a FIP. The aggregation of
sources allocations is initially only for purposes of
determ ning the total anount available for allocation and
and shoul d not be construed to represent a separate

requi renment for sources in the programfor purposes of any
section 126 renedy.

The Federal NOx Budget Trading Rule is proposed in a
new Part 97 in Title 40 of the Code of Federal Regul ations.
Because EPA is proposing to inplenent the Federal NOx Budget
Tradi ng Program both in response to the section 126
petitions and as part of a FIP if necessary; EPA intends to
finalize part 97 in whichever of these actions is finalized
first. (The EPA expects part 97 will be finalized in the
section 126 rul emaki ng because final action on the renedy
portion of section 126 is required by April 30, 1999 under
t he proposed consent decree discussed above.) In finalizing
part 97, EPA intends to respond to the comments it receives
regardi ng part 97 through both the proposed section 126
remedy and the proposed FIP. Therefore, conmmenters who have
identical comrents in both rul emakings may submt their
coments to one docket and nerely reference such coments in
their subm ssion to the other docket. However, to the
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extent comments on Part 97 are solely related to how it
woul d be applied through a triggering of the section 126
remedy, commenters should submt such comments to the docket
for this proposed section 126 renedy.

2. Relationship of the Section 126 Renedy to the NOx SIP
Call and the FIP.

The sources or groups of sources identified in the
section 126 petitions are al so sources for which EPA
recomends States adopt emission limtations and control
strategies in response to the NOx SIP call. The NOx SIP
call establishes an em ssions budget for all sources of NOx
emssions in all States determ ned by EPA to significantly
contribute to nonattainnent or interfere with maintenance of
the ozone NAAQS in any other jurisdiction. The FIP sets
specific stationary source rules to decrease NOXx em ssi ons
and neet the NOx SIP call budget. The section 126 proposed
action, on the other hand, is limted to major stationary
sources or groups of stationary sources that are nanmed in
the section 126 petitions and that EPA finds emt or would
emt in violation of the prohibition in section
110(a)(2)(D) (i) relative to a petitioning State. Despite
this difference in the scope of the proposed section 126
action and the proposed FIP or final NOx SIP call, all three

actions are ained at reducing the transport of ozone by
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controlling emssions fromsources in a given State that are
found to be contributing significantly to nonattai nment or
mai nt enance problens in another State.

The EPA has pronul gated the State NOx Budget Trading
Program a cap-and-trade programfor |arge conbustion
sources, to assist States in nmeeting their obligations under
the final NOx SIP call. The EPA believes that this State
NOx Budget Trading Program - if selected by States to neet
their SIP call obligations — could be coordinated and
integrated with the Federal NOx Budget Tradi ng Program
promul gated in a section 126 rule or a FIP, in order to
address the transport problemon a regional scale.

I ntegration i s possible because, as noted above, both the
NOx SIP call, the corresponding FIP, and the section 126
petitions seek to mtigate the ozone transport probl em by
reduci ng em ssions fromupw nd sources that hinder

attai nment or nmai ntenance of the ozone NAAQS downw nd.
Further, the sources covered in the State NOx Budget Trading
Program under the NOx SIP call include a majority of the
sources naned by petitioning States, and are identical in

si ze and categorization to sources for which EPA proposes
issue rules in the section 126 and FI P proposed acti ons.

In order to be eligible to participate in a cap-and-
trade program the EPA believes that there are two principal
criteria that sources nmust neet, as stated in the
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suppl enmental notice for the proposed NOx SIP call (62 FR
25923). The first criterion requires that sources be able
to account accurately and consistently for all of their

em ssions in order to maintain emssions within a cap. The
second criterion is the ability to identify a responsible
party for each regul ated source who woul d be accountable for
denonstrating and ensuring conpliance with the programs
provi sions. Assumng that these criteria are net, and

consi stent control levels are used in setting em ssion

requi renents for the covered sources, EPA supports the
establ i shnment of a common tradi ng program anbng sources
subject to a trading programunder the NOx SIP call, a
section 126 renedy, or a FIP anong sources subject to a
tradi ng program under the NOx SIP call, a section 126 renedy
or a FIP.

The resulting nulti-state trading program could include
all sources in States found to be significantly contributing
to nonattainment or interfering with maintenance of the
ozone standard in another State. Under this common trading
program sources subject to the Federal NOx Budget Trading
Program under the section 126 rul emaking or the FIP, and
sources in States choosing to participate in the State NOx
Budget Trading Programin response to the NOx SIP call,
could trade with one another under a NOx cap across
participating States. The EPA s anal yses in conjunction
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with the NOx SIP call exhibit that inplenmentation of a
single trading programw th a uniformcontrol level results
in no significant changes in |ocation of em ssions
reductions as conpared to a non-tradi ng scenari o.

Therefore, the common trading programw || achieve the

i ntended em ssions reductions while providing flexibility
and cost savings to the covered sources.

Integration of the trading prograns reduces the
possibility of inconsistent or conflicting deadlines or
requi renents, increases the potential cost savings for
sources, and stream i nes program adm nistration.
| nconsi stency coul d hanper the sources’ ability to plan and
achi eve the needed reductions as cost-effectively as
possible. 1In addition, if a State subsequently elects to
submt a SIP including a trading program after EPA has
al ready established a Federal NOx Budget Tradi ng Program
under a FIP or section 126 renedy, disruptions to sources
that would shift fromregulation under a FIP or section 126
remedy to regulation under a SIP would be m nim zed.

Because sources may be included in the common trading
program t hrough one of three possible nechanisns, the
sources included in the trading programfor purposes of the
NOx SIP call may vary from sources included for purposes of
the section 126 renmedy. The EPA does not foresee this to be
probl emati ¢ since sources would face consistent control
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requi renents regardl ess of which rul emaki ng includes the
sources in the comon trading program That the

requi renments woul d be consistent follows fromthe simlar
nature of the rul emaki ngs and the conparable | evel of
control which EPA has determ ned to be cost-effective for
each source category across all three actions.

The EPA proposes in part 97 to establish the geographic
boundari es of the comon trading program as those States
submtting SIPs in response to the final NOx SIP call or
subject to FIPs and/or the sources in States for which EPA
makes a finding for the section 126 petitions. The EPA
woul d adm ni ster this common trading programin
col |l aboration with affected States.

The EPA is proposing a Federal NOx Budget Trading
Program as part of the FIP or section 126 renmedy which
mrrors, to the extent feasible, the State NOx Budget
Trading Program (set forth in part 96) which is the node
trading programthat is available for States to adopt in
response to the NOx SIP call. Wile EPAis proposing to
keep the prograns as simlar as possible, there are several
differences which are nore fully described bel ow. These
differences arise primarily fromthe need for Federal
i npl enentation of the programrather than State
i npl enentation. For exanple, EPA nust determ ne the NOx

al | owance all ocations for each unit in the Federal NOx
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Budget Trading Program rather than sinply provide an
exanple that States may use to determ ne allocations, as is
the case in the State NOx Budget Tradi ng Program

B. Federal NOx Budget Tradi ng Program

1. Program Overview

In part 97, the EPA proposes a cap-and-trade program as
an aggregate renedy for the section 126 petitions which it
t oday proposes to determne are technically valid. Four of
the eight petitioning States (New York, Connecticut,

Pennsyl vani a, and Mai ne) requested that EPA establish such a
trading programto inplenent the required reductions.

The EPA has authority under section 126 to require
sources or groups of sources for which a finding of
significant contribution is nade to conply with a cap-and-
trade program Section 126(c) provides that such sources or
groups of sources may continue to operate if they conply
"Wth such emssion limtations and conpliance schedul es
(containing increnments of progress) as nmay be provi ded by
the Adm nistrator to bring about conpliance” with section
110(a)(2)(D). Under section 302, an "em ssion limtation"
is "arequirement...which limts the quantity, rate, or
concentration of em ssion of air pollutants on a continuous
basis.” In fact, title IV of the CAArefers to the

al l owance requirenents of the Acid Rain SO2 cap-and-trade
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programas "em ssion limtations.” 42 U S.C. 7651c(a).
Under a cap-and-trade program the Adm nistrator sets
an emssion limtation and conpliance schedul e for each unit
subject to the program The emission [imtation for each
unit is the requirenent that the quantity of the unit’s
em ssions during a specified period (here, the tonnage of
NOx em ssions during the ozone season) cannot exceed the
anount aut horized by the all owances (here, NOx al |l owances,
each authorizing one ton of em ssions) that the unit holds.
Al l owances are allocated to units subject to the program
and the total nunber of allowances allocated to all such
units for each control period is fixed or capped at a
specified level. The conpliance schedule is set by
establishing a deadline by which units nust begin to conply
with the requirenment to hold all owances sufficient to cover
em ssions. In essence, for purposes of conmplying with
section 126, EPA would be translating emssion limts into
al | ownance requirenents. Since under section 126 EPA has the
authority to establish emssion limts, and all owance
requi renents are equivalent to emssion |imts, EPA has the
authority to pronul gate all owance requirenents and all ocate
al | ownances for purposes of section 126. Since a cap-and-
trade programis a conpliance nmechani sm whi ch enabl es
sources to nmake cost-effective decisions to neet their
al l omance requirenents, which are equivalent to em ssion
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limts, EPA believes it has the authority under section
126(c) to adopt a cap-and-trade programas a cost effective
means of inplenenting the requirenents of sections 126 and
110(a)(2) (D).

Sources potentially subject to the emssion limtations
and conpliance schedule in the Federal NOx Budget Trading
Program for the purposes of the section 126 petitions are
t hose sources nanmed by petitioning States and found by EPA
to be emtting in violation of the prohibition in a
petitioning State. The section 126 renmedy wll apply to
these sources in States for which a finding is triggered by
the terns of today’'s proposed rule. For the reasons
di scussed in Section Il, these sources include any fossi
fuel-fired unit (boiler, turbine, or conbined cycle) that
serves a generator with a naneplate capacity greater than 25
MAe, and any fossil fuel-fired unit (boiler, turbine, or
conbi ned cycl e) that has a maxi num desi gn heat input of
greater than 250 mMBtu/ hr, located in any of the foll ow ng
twenty States: Al abana, Connecticut, Delaware, District of
Colunmbia, Illinois, Indiana, Kentucky, Mryl and,
Massachusetts, M chigan, M ssouri, New Jersey, New York,
North Carolina, Chio, Pennsylvania, Rhode |sland, Tennessee,
Virginia, and West Virginia.

The EPA requests comment as to whet her additional
stationary sources that emt to a stack, can nonitor NOX
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mass em ssions, and are located in a State where a finding

i s made under section 126, but are not nanmed in a petition,
shoul d be able to voluntarily participate in the trading
program In today’'s notice, EPA proposes providing these

i ndi vidual stationary sources the opportunity to opt in to
enabl e further cost savings fromthe Federal NOx Budget
Tradi ng Program These opt-in provisions would be very
simlar to the opt-in provisions allowed under the State NOx
Budget Trading Programin part 96 (see Section II11.B.3.e for
expl anat i on).

The NOx al | owances -- each al l owance representing a
[imted authorization to emt one ton of NOx -- would be the
currency used in the trading program A fixed nunber of NOx
al  owances woul d be allocated to sources for each ozone
season equal to the total anmount of the aggregate em ssions
permtted anong the sources in each State included in the
Federal NOx Budget Tradi ng Program for purposes of the
section 126 renedy. The EPA has included in today’'s
proposal several alternative nethodol ogi es that EPA coul d
use to allocate NOx allowances to units. Appendix A
proposed part 97 sets forth the allocation for each unit
based on the proposed net hodol ogi es.

The control period for the trading program (i.e., the

period during which a source nust hold sufficient NOx
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al | omances to cover em ssions) would extend from May 1

t hrough Septenber 30, which is the sanme as the control
period under the NOx SIP call and the FIP proposal. The
EPA' s proposed trading programrenedy is based on the
application of a uniformcontrol level to the covered

uni verse of sources. Based on anal yses done in connection
with the proposed NOx SIP call (63 FR 25921) and the fi nal
NOx SIP call, EPA nmaintains that trading could occur across
States included in a NOx Budget Tradi ng Program w t hout
restrictions, other than the requirenent to conply with
existing emssion limts under title | and title IV of the
CAA, as well as any other State limtations.

Under today’s proposed rule, sources in the Federal NOx

Budget Tradi ng Program would be required to nonitor and
report their emssions in accordance with rel evant portions
of 40 CFR part 75. The EPA has pronul gated revisions to
part 75 that establish NOx mass nonitoring requirenents and
provide greater flexibility to regul ated sources.
Consi stent and accurate nonitoring of em ssions is necessary
for accountability regardi ng conpliance with the requirenent
to hold NOx all owances and to ensure that a ton of em ssions
attributed to one source in one State is equivalent to a ton
attributed to another source in the sane or another State.

Under today’s proposed rule, EPA would be responsible
for all aspects of programinplenentation, wth the
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exception of permtting. Permtting would be handl ed by
States in accordance with the requirenents of the proposed
rule. As further explained in Section IIl.B.2.c., the
Federal NOx Budget Tradi ng Program does not require a new or
separate permt. |If a source already has in place a
federally enforceable permt, either title V or non-title V,
the source’s tradi ng program obligations nust be
incorporated into this permt; if a source does not have a
federally enforceable permt, the federally-enforceabl e NOx
Budget Trading Rule applies to the source on its own accord.

As di scussed herein, EPA proposes to make the Federal
and State NOx Budget Trading Prograns as simlar as possible
and has nodel ed proposed part 97 after part 96 just
finalized. The EPA notes that discussion of the evol ution
of the NOx Budget Trading Programis set forth in the
suppl emental notice of the proposed NOx SIP call rule at 63
FR 25921-23 and in the final NOx SIP call rule.
2. Elenments of the Federal NOx Budget Tradi ng Program That
Are the Sane as the State NOx Budget Tradi ng Program

Under part 97, as proposed, the follow ng sections
woul d be virtually identical to the correspondi ng sections
in part 96, which sets forth the State NOx Budget Tradi ng
Program The EPA proposes to retain and rely on the

anal yses and consi derations undertaken in the NOx SIP cal
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process to determ ne these program el enents. Moreover, the
provisions in part 97 would be nunbered in the sane sequence
as the corresponding provisions in part 96, so that, for
exanpl e, 897.2 and 896.2 or 897.81 and 896. 81 woul d address
the same subject nmatter. The major differences between the
part 97 sections listed bel ow and their correspondi ng part
96 sections would be the renunbering of cross references to
ot her regulatory provisions so that a section in part 97
woul d reference the appropriate section in that part, as
opposed to the section in part 96. Mre detailed
information on the rationale for the part 96 provisions

t hensel ves can be found in the preanbl e acconpanying the
proposed part 96 (63 FR 25917-43) and the final part 96.
Subpart A - Federal NOx Budget Tradi ng Program Gener al

Pr ovi si ons

8§ 97.3 Measurenents, abbreviations, and acronyns.

§ 97.5 Retired unit exenption

§ 97.7 Conputation of tine.

Subpart B - Authorized Account Representative for NOx Budget
Sour ces

8 97.10 Authorization and responsibilities of the NOx

aut hori zed account representative.

8§ 97.11 Alternate NOx authorized account representative.

8§ 97.12 Changing the NOx authorized account representative
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and alternate NOx authorized account representative; changes
in the owners and operators.

8§ 97.13 Account certificate of representation.

8§ 97.14 (bjections concerning the NOx authorized account
representative.

Subpart C - Permts

8§ 97.20 General NOx Budget permt requirenents.

8 97.21 Subm ssion of NOx Budget permt applications.

8§ 97.22 Information requirenents for NOx Budget permt
appl i cations.

§ 97.23 NOx Budget permt contents.

8§ 97.24 Effective date of initial NOx Budget permt.

8§ 97.25 NOx Budget permt revisions.

Subpart D - Conpliance Certification

§ 97.30 Conpliance certification report.

Subpart F - NOx All owance Tracking System

8 97.50 NOx Allowance Tracki ng System accounts.

8§ 97.51 Establishment of accounts.

8§ 97.52 NOx Allowance Tracking Systemresponsibilities of
NOx aut hori zed account representative.

§ 97.53 Recordation of NOx all owance all ocati ons.

§ 97.54 Conpliance.

§ 97.55 Banking.

8§ 97.56 Account error
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8 97.57 dosing of general accounts.

Subpart G - NOx Al l owance Transfers

8 97.60 Scope and subm ssion of NOx all owance transfers.
§ 97.61 EPA recordation

8§ 97.62 Notification.

The EPA requests conmment on whether any of the part 97
provisions |isted above should differ substantively fromthe
corresponding provisions in part 96. |[If a comrenter
bel i eves substantive differences in the rules are
appropriate, the commenter should describe the favored
changes and expl ain why these changes are appropriate.
a. Ceneral Provisions

For part 97, EPA is proposing to use the sane
measur enents, abbreviations, and acronyns, the sane retired
unit exenption, and the sanme provisions for conputation of
time as those that apply in part 96, with cross references
to the appropriate sections in part 97, rather than to
sections in part 96. The EPA is proposing these part 97
provi sions for the reasons set forth both in the proposed
NOx SIP call (63 FR 25923-27) and final NOx SIP call, and in
order to mnimze differences between the Federal and State
NOx Budget Tradi ng Prograns.

b. Authorized Account Representative
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The NOx Aut horized Account Representative (NOx AAR) is
the individual who is authorized to represent the owners and
operators of each NOx Budget unit at a NOx Budget source in
matters pertaining to the NOx Budget Tradi ng Program
Subpart B of part 97 addresses, anong other things, the
process for designating and changi ng the NOx AAR and the
responsibilities of the NOx AAR and alternate NOx AAR
These provisions are the same as those in part 96, with
cross references to the appropriate sections of part 97.

The EPA is proposing these part 97 provisions for the
reasons set forth both in the proposed NOx SIP call (63 FR
25927) and the final NOx SIP call, and in order to mnim ze
di fferences between the Federal and State NOx Budget Tradi ng
Pr ogr ans.

c. Permts

The regul ations governing State permtting under title
V define an "applicable requirenent,"” which nust be
reflected in atitle V operating permt, as including "[a]ny
standard or other requirenent provided for in the applicable
i npl enent ati on plan approved or promul gated by EPA through
rul emeki ng under title | of the CAA that inplenents the
rel evant requirenents of the CAA, including any revisions to
that plan promulgated in part 52 of this chapter.” 40 CFR

70.2. Since today’'s proposed rule is being promnul gated
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under title I (i.e., under section 126), the requirenents of
this rule are applicable requirenents under 870.2 and nust
be reflected in the title V operating permt of NOx Budget
sources required to have such a permt. The EPA believes
that the majority of NOx Budget sources wll be required to
have a title V permt. Further, all State and local air
permtting authorities currently have EPA-approved title V
operating permts prograns. These State and | ocal agencies
woul d be the permtting authorities for the majority of NOX
Budget sources with title V permts, for which the trading
program requi renments woul d be applicable requirenents. For
any sources that do not have a title V permt, such a permt
is not required. |If a source has a federally enforceable
non-title V permt, the trading programrequirenments mnust

al so be incorporated into this permit. |If a source does not
have a federally enforceable permt, the requirenents of the
Federal NOx Budget Trading Rule would be federally
enforceable without the federally enforceable permt.

Subpart C of part 97 addresses, anong other things, the
admnistration of a permt, permt applications, permt
contents, effective date, and permt revisions. These
provi sions are the sane as those in part 96, with cross
references to the appropriate sections in part 97. The EPA
IS proposing these part 97 provisions for the reasons set
forth both in the proposed NOx SIP call (63 FR 25927-29) and
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the final NOx SIP call, and in order to mnimze differences
bet ween the Federal and State NOx Budget Tradi ng Prograns.
d. Conpliance Certification

The NOx AAR nust certify at the end of each control
period that the unit was in conpliance wth the em ssions
[imtation and other requirenents of the Federal NOx Budget
Trading Program Proposed 897.30 sets forth the sane
provi sions for conpliance certification reports as those in
part 96, with cross references to the appropriate sections
in part 97. The EPA is proposing these part 97 provisions
for the reasons set forth both in the proposed NOx SIP cal
(63 FR 25929) and the final NOx SIP call, and in order to
m nimze differences between the Federal and State NOx
Budget Tradi ng Prograns.
e. NOx Allowance Tracking System

The NOx Al Il owance Tracking Systemis an autonated

systemused to track NOx all owances held by NOx Budget units
under the NOx Budget Trading Program as well as those
al l omances held by other organizations and individual s.
Subpart F of part 97 addresses, anong other things, NOx
al | owance tracki ng system accounts, the account
responsibilities of the NOx AAR, the recordation of NOx
al l owance all ocations, the conpliance process, account

error, and account closing. These provisions are the sane

108



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

as those in part 96, with cross references to the
appropriate sections in part 97. The EPA is proposing these
part 97 provisions for the reasons set forth both in the
proposed NOx SIP call (63 FR 25933-37) and the final NOx SIP
call, and in order to mnimze differences between the
Federal and State NOx Budget Tradi ng Prograns.
f. Banking

The EPA proposes to include banking as a feature in the
Federal NOx Budget Trading Program for the reasons set forth
inthe final NOx SIP call. Proposed 897.55 sets forth the
sane provisions for banking and the managenent of banked
al | ownances as specified in part 96. |In accordance with
t hese provisions, NOx all owances held by units subject to
the Federal NOx Budget Tradi ng Program may be banked for
future use starting in 2003 (except as noted in Section
I11.B.3.e.ii. of this preanble). However, as in the State
NOx Budget Tradi ng Program the Federal NOx Budget Trading
Program contains a flow control mechanismto limt the
variability associated with banking. This mechanism all ows
unlimted banking by units subject to the Federal NOx Budget
Tradi ng Program but discourages the “excessive” use of
banked al | owances by establishing a discount rate on the use
of banked al | owances over a certain |evel. Proposed part

897.55 establishes a flow control nechani sm which applies a
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2-for-1 discount ratio to the use of banked al |l owances above
a certain level when the total nunber of banked al |l owances
in the program exceeds 10 percent of the all owabl e NOx
em ssions for all sources covered by the Federal trading
program This flow control nechanism along with the
overal | banking provisions, is proposed for the reasons set
forth in both the proposed NOx SIP call (63 FR 25934-37) and
the final NOx SIP call, and in order to mnimze differences
bet ween the Federal and State NOx Budget Tradi ng Prograns.
g. NOx Allowance Transfers

Subpart G of part 97 addresses, anong ot her things,
subm ssion, recordation, and notification of transfers of
NOx al | owances under the NOx Budget Trading Program These
provi sions are the sane as those in part 96, with cross
references to the appropriate sections in part 97. The EPA
IS proposing these part 97 provisions for the reasons set
forth both in the proposed NOx SIP call (63 FR 25937-38) and
the final NOx SIP call, and in order to mnimze differences
bet ween the Federal and State NOx Budget Tradi ng Prograns.
h. Audits

Wil e programaudits are not explicitly required by
today’s rule, EPA intends to performthe sane types of
audits di scussed concerning the proposed NOx SIP call (63 FR

25942) and the final NOx SIP call.
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3. Elements of the Federal NOx Budget Tradi ng Programt hat
Differ fromthe State NOx Budget Tradi ng Program

The EPA proposes that the foll ow ng sections in part 97
incorporate certain differences fromthe correspondi ng
sections in part 96 to provide for Federal inplenentation of
t he NOx Budget Tradi ng Program
Subpart A - Federal NOx Budget Tradi ng Program Cener al
Provi si ons
§ 97.1 Purpose.
§ 97.2 Definitions.
8§ 97.4 Applicability.
§ 97.6 Standard Requirenents.
Subpart D - Conpliance Certification
§ 97.31 Admnistrator’s action on conpliance
certifications.
Subpart E - NOx Al l owance All ocations
8 97.40 Tradi ng program budget.
8§ 97.41 Timng requirenents for NOx al |l owance all ocati ons.
§ 97.42 NOx allowance all ocati ons.
Subpart H - Mnitoring and Reporting
8§ 97.70 GCeneral requirenents.
8§ 97.71 Initial certification and recertification
pr ocedur es.

§ 97.72 CQut of control periods.
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§ 97.73 Notifications.
8 97.74 Recordkeeping and reporting.
§ 97.75 Petitions.
8§ 97.76 Additional requirenents to provide data for
al l ocati ons purposes.
Subpart | - Individual Unit Opt-Ins
8§97.80 Applicability.
§97.81 Ceneral.
897.82 NOx authorized account representative.
897.83 Applying for NOx Budget opt-in permt.
8§97.84 (pt-in process.
897.85 NOx Budget opt-in permt contents.
8§97.86 Wthdrawal from NOx Budget Tradi ng Program
897.87 Change in regulatory status.
897.88 NOx allowance allocations to opt-in units.
a. General Provisions
i. Purpose
Proposed 897.1 expl ains that proposed part 97 sets
forth the provisions for the Federal NOx Budget Trading
Program addressing interstate transport of ozone and NOX.
As di scussed above, this program woul d be activated either
under section 126 or under a FIP
ii. Definitions

For part 97, EPA is proposing to use the sane
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definitions as those that apply in part 96, with cross
references to the appropriate sections in part 97, with
three exceptions. First, the definition of the term “NOx
Budget Tradi ng Prograni would be altered to reflect the fact
that the Federal trading programis established pursuant to
part 52, as opposed to part 51.121, as is the case with the
State NOx Budget Tradi ng Program under part 96. Secondly,
the definition for the term“State” would be altered to
reference only those States that would be covered by any
final section 126 or FIP action, and to reflect the fact
that the Federal trading programwould be promul gated for a
State, as opposed to adopted by the State as is the case
wth the State NOx Budget Trading Program Last, the term
“State trading program budget” would be replaced with the
term“tradi ng program budget”. For purposes of the FIP, the
tradi ng program budget woul d be the aggregated budget for
all sources affected by the requirenents to participate in
the trading programin a given State under the FIP. For

pur poses of the section 126 action, the trading program
budget would be referred to as the “section 126 trading
program budget for the State”. The term “section 126
tradi ng program budget for the State” is used to clarify the
fact that the budget for the Federal NOx Budget Tradi ng
Programis not aggregated to a State | evel for the purposes
of the section 126 action except for the allocation
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cal cul ation, since the focus in the renedy is sources rather
t han States.

The follow ng exanple illustrates the approach taken
concerning the unchanged definitions: the term*“NOx Budget
Unit” is defined under part 97 as “a unit that is subject to
t he NOx Budget Trading Programem ssions |imtation under
897.4 and 897.80", while that term has the sane definition
under part 96 except that appropriate sections in part 96
are referenced (63 FR 25923).

iii. Applicability

For the reasons discussed above, EPA proposes in part
97 that the Federal NOx Budget Trading Program for purposes
of the section 126 renmedy would apply to any fossil fuel-
fired unit (boiler, conmbustion turbine, or conbined cycle)
that serves a generator with a nanmepl ate capacity greater
than 25 MM, and any fossil fuel-fired unit (boiler,
conmbustion turbine, or conbined cycle) that has a maxi mum
desi gn heat input of greater than 250 nmBtu/ hr, located in
any of the following twenty States: Al abama, Connecti cut,
Del aware, District of Colunbia, Illinois, Indiana, Kentucky,
Maryl and, Massachusetts, M chigan, M ssouri, New Jersey, New
York, North Carolina, Onhio, Pennsylvania, Rhode Island,
Tennessee, Virginia, and West Virginia. The remedy wll

apply to these sources in those States for which EPA nakes a
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final finding granting a section 126 petition under the
triggers included in the proposed rule. These are the sane
source categories included in the core group applicability
for the voluntary State NOx Budget Trading Program only in
a nore narrow range of States.

In the NOx SIP call, EPA offered States the option of
allowing units with a very low federally enforceable permt
[imtation (i.e., 25 tons per season) to be exenpt fromthe
tradi ng program even though they were above the
applicability threshold (63 FR 25926). The EPA proposes to
include this provision in the Federal NOx Budget Trading
Program and solicits comment on the appropriateness of such
i ncl usi on.

iv. Standard Requirenents

Under the Federal NOx Budget Tradi ng Program the NOx
Budget units and their owners, operators, and NOx AARs nust
meet certain standard requirenents that incorporate the ful
range of programrequirenments by referencing other sections
of the NOx Budget Trading Rule. These provisions are the
same as the related provisions in part 96, with cross
references to the appropriate sections of part 97, except
that the Adm nistrator, rather than the permtting
authority, would allocate NOx all owances under the Federal

NOx Budget Trading Program This reflects the fact that the
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NOx Budget Tradi ng Program woul d be Federally run, rather
than run by the State as under the NOx SIP call.
b. Conpliance Certification

Proposed 897.31 is the sanme as 896. 31 except that the
Adm ni strator has the sole responsibility for review ng and
auditing conpliance certifications and ot her subm ssi ons
under the Federal NOx Budget Trading Program This reflects
the fact that the part 97 NOx Budget Tradi ng Program woul d
be federally run rather than run by the State as under the
NOx SIP call. The EPA is proposing these part 97 provisions
for the reasons set forth both in the proposed NOx SIP cal
(63 FR 25929) and the final NOx SIP call, and in order to
m nimze differences between the Federal and State NOx
Budget Tradi ng Prograns.
c. Aggregate NOx Em ssions Levels and Al |l owance Al l ocations

Thi s section discusses the calculation of State
specific aggregate em ssion | evels and the nethodol ogy and
timng for issuance of NOx Budget unit allocations. The EPA
calculated the State specific aggregate em ssion | evels that
woul d remain after the application of reasonable and highly
cost-effective NOx controls to upw nd sources which
contribute significantly to nonattai nment or maintenance
problens in doww nd States. These aggregate em ssion

| evel s for each State for which a finding under section 126
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may be triggered are listed in Appendix C of today’ s notice
for both EGUs and non-EGJs. Section II.C of this preanble
describes the controls that were assuned for each

subcat egory of sources. In determ ning what controls to
assune in calculation of the proposed em ssions |evel for
each subcat egory, EPA used the cost-effectiveness rationale
al so described in Section I1.C.

The EPA al so cal cul ated individual unit allocations
based on the State specific aggregate em ssion |evels
described in this section. Subpart E of today’ s proposed
Federal NOx Budget Tradi ng Rul e addresses the all ocation of
NOx al | owances to NOx budget units for purposes of the
section 126 renedy. As in the allocation-related provisions
in part 96, part 97 includes provisions for the timng of
al l ocation issuance, the nethodol ogy for issuing
al l ocations, and the allocations for new sources. However,
in part 97, the Adm nistrator, rather than the State, wl|l
determ ne the allocations.

i. Data Sources
(1) EGUs

The EGQU data base devel oped for this analysis consists
of both utility EGJUs and non-utility EGJUs. The non-utility
EGUs i ncl ude i ndependent power producers (IPPs) and non-

utility generators (NUGs). Eight data sources were used to
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devel op the base year EGQU data: (1) EPA's Acid Rain Data
Base (ARDB) (Pechan, 1997c); (2) EPA s 2007 Integrated
Pl anni ng Model (I PM Year 2007; (3) EPA' s Em ssion Tracking
Systeni Conti nuous Em ssions Mnitoring System (ETS/ CEM
(EPA, 1997b); (4) DOE's Form EI A-860 (DCE, 1995a); (5) DOE s
Form EI A-767 (DOE, 1995b); (6) EPA s National Em ssions
Trends Data Base (NET) (EPA, 1997c); (7) DOE s Form ElI A- 867
(DCE, 1995c); (8) the OTAG Em ssion Inventory (Pechan
1997a); and (9) incorporation of comments to the proposed
NOx SIP call NPR dated Novenber 7, 1997. Mre details
regardi ng these data sources can be found in the technical
support docunent (TSD) of EPA's NOx SIP call.
(2) Non-EGUs

The starting point for the non-EQJ data base was the
1990 OTAG I nventory. This inventory was prepared with 1990
State ozone SIP em ssion inventories supplenented with
either State inventory data, if available, or EPA's National
Em ssion Trends (NET) data if State data were not avail abl e.
This inventory was further refined by the incorporation of
coments to the proposed NOx SIP call NPR dated Novenber 7
1997. Al records with utility SCCs (first 3 digits 101 or
201) were renoved fromthe 1990 OTAG I nventory because it
was assuned that em ssions fromthese sources woul d be

accounted for in the EGQU conponent of the inventory. Mre
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details regarding these data sources can be found in the TSD
of EPA's NOx SIP call.

ii. Methodology Used to Determ ne Controlled Em ssion

Level s
Section Il of this preanble identifies the two
subcat egori es that EPA proposes to control (i.e., large EGUs

and | arge non-EGJs) and the em ssion |levels that are highly
cost-effective to achieve (i.e., 0.15 | b/mBtu for EGJs and
60 percent reduction fromuncontrolled |evels for non- EGUs)
in response to the section 126 petitions. This section
descri bes the nethodol ogy used in determ ning each of these
subcategory’ s em ssions level on a State-by-State basis.
(1) Large EGUs

For reasons explained in the final NOx SIP call, EPA is
proposing to cal cul ate each State’'s summer season | arge EGQU
em ssions | evel using a specific NOx em ssion rate and the
proj ected summer season utilization of the year 2007.
Specifically, EPA proposes calculating each State’s | arge
EGU NOx em ssions |evel by nmultiplying: (1) each State’'s
summer activity level in nmBtu (EPA sel ected the higher of
each State’s overall 1995 or 1996 sunmer utilization), by
(2) each State’'s projected growh between 1996 and 2007
(using the IPM nodel), by (3) a NOx rate of 0.15 | b/ mBt u.

The resulting figure, in Ibs, was divided by 2000 (| bs per
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ton) to determ ne tons.

In general, new units built to nmeet economic growth are
lower emtting than the ol der units they augnent or replace.
Thus, though the industry’s fuel utilization may increase
over time, the industry’ s average NOx rate nay decrease as
newer, cleaner units are built and operated, and total
em ssions may or may not increase.

The EPA proposes to incorporate growh in industrial
activity when determning the |large EGJ em ssions | evel, and
t hus accommodat e new sources into the section 126 renedy.
Specifically, EPA projects each State’'s projected change in
utilization fromcurrent levels to the year 2007 and sets an
em ssions | evel based on that future year’s utilization.
Thi s approach directly accomodates industrial growh.
Additionally, this was the type of approach taken in the
final NOx SIP call in determning various State em ssions
|l evels. Thus, EPA is proposing to use this type of approach
for addressing activity growth and, as described bel ow,
using the IPM grow h projections. Appendix C of proposed
part 97 of this notice presents the resulting proposed | arge
EGU em ssions |level per State along with each State’s
projected growmh from 1996 to 2007
(2) Large Non- EGUs

For reasons explained in the final NOx SIP call, EPA is
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proposing to cal cul ate each State’s sumrer season | arge non-
EGQU em ssions | evel by reducing each State’s uncontrolled
non- EGU NOx em ssions levels (in tons) by 60 percent and
assum ng grow h through the year 2007. Appendi x C of
proposed part 97 presents the resulting | arge non- EGU
em ssions | evel and projected gromh rate for each State.
iii. Devel opnent of Section 126 Tradi ng Program Budget
Proposed 897.40 provides that the section 126 trading
program budget for each State would equal the sum of the
aggregate em ssion levels for large electric generating
units and large non-electric generating units in each State
cal cul ated as discussed in Section II1.B.3.c.ii of this
preanbl e. Under section 126, the Adm ni strator determ nes
the “emssion Iimtations and conpliance schedul es” with
whi ch NOx Budget units under 897.4 nust conply. 1In the
Federal NOx Budget Tradi ng Program bei ng proposed for the
section 126 renedy, these NOx “em ssion |imtations” take
the formof NOx “all owance allocations” and are assigned
based on the aggregate em ssion |levels for the subcategories
in the trading program The approach to issuing allocations
under a section 126 action is simlar to that under the NOx
SIP call, with the exception that under 896.40, the State
permtting authority, rather than the Adm nistrator,

determ nes, through the SIP, the total anmount of allowable
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NOx em ssions apportioned to NOx Budget units.
iv. Timng Provisions

Proposed 897.41 sets forth the provisions for when the
Adm nistrator wll issue allocations of NOx all owances to
NOx Budget units. Under the Federal NOx Budget Trading
Program the Adm nistrator (rather than the State permtting
authority) determ nes the NOx all owance all ocations, as well
as records themin the NOx Al l owance Tracking System Thus,
proposed 897.41 does not provide, or set deadlines, for the
permtting authority’ s subm ssion of allocations to EPA
However, as discussed in the final NOx SIP call, EPA
believes it is inportant to issue the allocations at |east a
couple years into the future to provide sonme predictability
for sources in their control planning and build confidence
in the market. Therefore, under part 97, the Adm nistrator
W ll issue NOx all owances in EPA's NOx Al |l owance Tracking
System (NATS) by April 1 of every year for the contro
period that is three years |later. For exanple, EPA would
i ssue the allocations for the 2003 control period by Apri
1, 2000, for those sources for which a finding has been
triggered under section 126 at this time. For those sources
for which a finding is not triggered by April 1, 2000, but
for which a final finding is automatically triggered on My

1, 2000, EPA would issue the allocations for the 2003
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control period to NATS as soon as practicable in the year
2000, consistent with the allocations finalized with this
rul emaking. In both cases, EPA would issue the allocations
for the 2004 control period by April 1, 2001, etc. so that
the allocations are always known three years in advance.
These provisions are consistent with the m ninmumtimng
requi renents specified in the final NOx SIP call rul emaking.

As stated in the previous paragraph, EPA wll issue
all ocations in the NATS on an annual basis three years prior
to the relevant control period. However, EPA proposes to
use the sanme allocations for the first three years of the
program (based upon one of the proposed nethodol ogi es
descri bed below), unless a State replaces the section 126
action with its own allocations in an approved SIP. The EPA
proposes constant allocations for the first three control
periods to provide nore consistency and certainty and to
buil d mar ket confidence during the start-up phase of the
program Therefore, while the Agency will not record the
allocations in unit accounts until April 1 of the year three
years precedi ng each rel evant control period, the
al l ocations for 2004 and 2005 will be the sane as the
all ocations for the 2003 control period. However, if a
State, as part of an approved SIP, submts allocations for
the 2004 control period to EPA prior to April 1, 2001, or
for the 2005 control period prior to April 1, 2002, the
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State’s allocations will replace the allocations EPA pl anned
to issue for the relevant control season. By issuing

all ocations into accounts one year at a tinme, EPAis
providing States the ability to replace a section 126 action
with an approved SIP while still ensuring that sources
receive allocations at |east three years prior to the

rel evant control season

After the initial three year period, EPA may update its
al l ocations on an annual basis three years prior to the
rel evant control season. As discussed in the final NOx SIP
call, updating allocations on an annual basis (three years
ahead) is intended to allow the allocation systemto
accommodat e changes in market conditions.

The EPA is proposing these part 97 provisions for the
reasons set forth in the final NOx SIP call concerning part
96 and in order to mnimze differences between the Federal
and State NOx Budget Tradi ng Prograns.

v. NOx Allowance Allocation Methodol ogy

The EPA proposes that part 97 include the nmethodol ogy
that the Admnistrator will use for allocating NOx
al l omances to NOx Budget units. Wile in part 96 the Agency
| ays out an optional allocation nethodol ogy that may be used
by a State permtting authority for issuing allocations,

part 97 will prescribe the nethodol ogy that the
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Adm ni strator woul d use.
(1) EGUs

The EPA requests conment on three separate
met hodol ogi es that the Adm nistrator could use for the
initial allocation period (the control periods in 2003
t hrough 2005) for electricity generating units. In
whi chever of these nethodol ogi es the Agency finalizes, the
total nunber of allowances issued would equal the portion of
the section 126 tradi ng program budget in each State
attributed to large electricity generating units (cal cul ated
as described in Section I11.B.3.c.ii of this preanble by
mul tiplying a specified em ssion rate by a State’s sunmer
activity level projected to 2007). The first optionis to
al l ocate all owances based on the product of an em ssion rate
i n pounds of NOx/mmBtu and the mmBtus of energy utilized for
all units in the Federal NOx Budget Trading Program the
proposed part 97 describes this approach. The second option
is to allocate all owances to fossil-fuel-fired electric
generating units in the Federal NOx Budget Tradi ng Program
based on the product of an em ssion rate in pounds of
NOx/ kWh and the kWh of electricity generated. A third
option considered by EPA would all ocate all owances to al
| arge electric generating units, regardless of fuel type, in

the States affected by the section 126 rul emaki ng based on
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their electricity generated. For the second and third
options, EPA would use a surrogate for electricity
generation data where electricity generation data is not
avai l able. The EPA solicits comment on these three

met hodol ogi es.

Wth regard to the allocation nethodol ogy to be used by
the Adm nistrator for the control periods starting in 2006,
EPA requests conment on the sane three general nethodol ogies
mentioned in the previous paragraph. To facilitate the use
of the second and third approaches for the control periods
in 2006 and thereafter, EPA proposes to work with
st akehol ders to design a system based on electricity
generation that could be used after the initial allocation
period. The EPA plans to propose an allocation system based
on electricity generation in 1999 and finalize the approach
in 2000. Appropriate data could then be neasured and
coll ected at NOx Budget units during the control periods in
the years 2001 and 2002. When it becones available, this
approach coul d be incorporated into part 97 if the Agency
decides to allocate all owances based on electricity
generati on.

For whi chever of these three allocation nethods the
Agency sel ects, EPA proposes to use the average of the data
for the two highest control periods for the years 1995,

1996, and 1997 in determning an electric generating unit’s
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allocation for the control periods in 2003, 2004, and 2005.
Thi s approach using data from 1995, 1996, and 1997 differs
slightly fromthe way the aggregate em ssion | evel was
cal cul ated for the EGQU subcategory. As explained in Section
I11.B.3.c.ii of this preanble, EPA calcul ated the aggregate
em ssion | evel based upon the greater of the State heat

i nput data from 1995 or 1996. However, the Agency believes
it is useful to base the first three years of allocations to
i ndi vidual units on operating data reflecting the average of
t he highest of two out of the three nost recent years. |In
this way, the initial allocations better represent the
operation of particular units.

Once several years of allocations have been built into
the system the Agency believes it is possible to nove to an
annual |y updating allocation systemthat cal cul ates
al l ocations based on operating data froma single year.
Using data froma single year as a basis for allocations
enabl es the Agency to devel op an updating allocation system
that can reflect changes in utilization or electricity
generation. By this tine, the trading market should be nore
established and conpanies will have several years of
experience wth the program Therefore, conpanies wll
better be able to accommpdate variations in single year
al l ocations through the tradi ng market and conpany-w de
conpliance strategies. Therefore, after the initial period
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of allocations, EPA would use data neasured during the
control period of the year that is four years before the
year for which allocations are being cal cul at ed.

Furthernore, for reasons discussed in the final NOx SIP
call, EPA proposes the establishnment of an allocation set-
asi de account for new units (units that commence operation
during or after the period on which general NOx all owance
all ocations are based) to be used in whichever allocation
met hodol ogy EPA adopts equaling 5 percent of the section 126
tradi ng program budget in each State in 2003, 2004, and 2005
and 2 percent of the section 126 tradi ng program budget in
each State in the subsequent years. The Agency believes
that if a new source set-aside is enployed, it should be
| arge enough to provide allocations to all new units
entering the Federal trading program Based on anal yses EPA
conducted using the Integrated Pl anning Mddel (IPM and on
the Agency’s proposal to reallocate by April 1, 2003 for the
control period in 2006, 5 percent appears to be a reasonabl e
portion of NOx all owances to set-aside for new units in the
initial three years of the programand 2 percent for the
subsequent years.

However, while 5 percent (and 2 percent) may be an
appropriate regi on-w de average, an individual State may
experience either nore or less growh in new sources during
the relevant tine period. The EPA cal cul ated the State-
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specific aggregate em ssion | evels for each subcategory
using State-specific growh rates (see the rul emaking
docket). Therefore, EPA solicits conmment on using State-
specific growh rates to determ ne the appropriate size of a
State new source set-aside. Additionally, the 5 percent
(and 2 percent) nunbers were cal cul ated based upon estimated
growh in utilization by new sources and therefore may be
nore appropriate when the first proposed all ocation
nmet hodol ogy is enployed. The EPA solicits comment on the
use of a different percentage for the set-aside if the
Agency adopts an electricity generation-based all ocation
system

Usi ng each of the three allocation nethodol ogi es on
whi ch EPA solicits comment, the Agency has cal cul ated unit
specific allocations. Two of the three sets of unit-
specific allocations are in Appendi x A of proposed part 97,
the third set is included in the rul emaki ng docket. The EPA
is providing these unit specific allocations to solicit
coment on the underlying data used in these allocations and
t he net hodol ogi es enployed in determ ning the allocations.
The Agency will select and describe a set of allocations for
all sources potentially subject to the section 126
rul emeking in the final notice. The EPA would issue the
finalized set of the 2003 control period allocations in the
NATS by April 1, 2000 for those sources for which a finding
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has been triggered under section 126 at this tinme. For
t hose sources for which a finding is not triggered by Apri
1, 2000, but for which a final finding is automatically
triggered on May 1, 2000, EPA would issue the allocations
for the 2003 control period to NATS as soon as practicable
in the year 2000, consistent with the allocations finalized
wi th this rul emaking.

For the first allocation approach in part 97, EPA
determ ned initial unadjusted allocations to existing
el ectric generating NOx Budget units by multiplying a NOx
em ssion rate of 0.15 I b/mBtu by the units’ historical heat
i nput cal cul ated by taking the average of the heat input for
the two highest control periods for the years 1995, 1996,
and 1997. The Agency used the heat input data reported to
EPA in quarterly reports during ozone season for utilities
affected under the Acid Rain Program For non-utility
electricity generators, EPA used heat input information
reported to EIA on EI A Form 867.

After determning the initial unadjusted unit
al l ocations, EPA adjusted the allocation for each unit
upward or downward to match the portion of the section 126
tradi ng program budget in the State attributed to | arge
electricity generating units. Then, the Agency adjusted the
allocation for each unit in the State proportionately so
that the total allocations equal ed 95 percent of the portion
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of the section 126 tradi ng program budget in the State
attributed to large electricity generating units. This
created a new source set-aside of 5 percent.

For the second allocation approach, EPA multiplied the
unit heat input in nmBtu and the generator heat rate®
associated with the generation for that unit, in Btu/ kW, to
determ ne each unit’s associated historical electrical
generation in kWi, For non-utility electricity
generators, EPA used heat input from OTAG s dat abase (1995
data) and the average heat rate values found below in Table
I11-1. The Agency used this indirect approach to cal cul ate
el ectrical output because EPA did not have access to unit-
specific generation data for non-utility electricity
generators. The EPA used average heat rate values for
generators for which heat rates were not publicly avail abl e,

as shown in the table bel ow

Table I'l11-1: Average Uility CGenerator Heat Rates
Unit and fuel type Cener at or Aver age heat
size (MN rate (Btu/ kW)

“Utilities report their generator-specific heat rates to
El A on EI A Form 860.

> The EPA used the average generation for the ozone season
during the highest two of the years from 1995 through 1997,

simlar to the approach with heat input.
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Conmbusti on Turbi ne (gas <50 14250

or No. 2 fuel oil/diesel) [>50 13200
Conbi ned Cycl e Turbi ne <100 11100
(gas or No. 2 fuel
>100 8500
oi | / di esel)
Ol- or Gas-fired Steam <400 10600
Boi | er >400 10000
Coal -fired Boiler <500 10400
>500 9800

Sone units are cogenerators, which are electrica
generators that divert part of their steamto provide steam
output, rather than to generate electricity. The Agency
cal cul ated out put from cogenerating units as described in
t he previ ous paragraph. That approach assunes that heat
input is converted into electricity at a particul ar
efficiency. The EPA s proposed approach does not account
for the fact that steam generation is generally nore
efficient than electricity generation. The EPA encourages
comenters to provide the Agency electrical output data and
steam output data to determne the efficiency of
cogenerating units.

To determi ne the individual unit allocations, EPA

determ ned the total electricity generation from al
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affected electricity generating units within each State as
estimated in the previous paragraphs and cal cul ated each
unit’s share of the total State electricity generation

Each unit was then assigned an all ocation based upon its
share of electricity generation. For exanple, if the Agency
calculated that a unit contributed 0.4 percent of a State’s
total electricity generation, then it would receive 0.4
percent of the section 126 tradi ng program budget in the
State attributed to large fossil-fuel-fired electricity
generating units. After determning the initial unadjusted
all ocation, the Agency adjusted the allocation for each unit
proportionately so that the total allocation equal ed 95% of
the portion of the section 126 tradi ng program budget for
the State attributed to large fossil-fuel-fired electricity
generating units (to create the new source set-aside).

The EPA is also proposing a third allocation approach
whi ch woul d provide allowances to all electricity generators
in the applicable region regardl ess of the energy source.

For fossil fuel-fired power plants, EPA used the approach
descri bed above in determning the electrical generation
fromindividual conbustion units. For nuclear power plants
and hydroel ectric plants, EPA used electrical generation
reported by utilities to EIA on EIA Form 759. The Agency
was unable to find data for all plants. The Agency solicits
comment on these nethods for determining electricity
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generation data. The EPA al so requests comment on the data
itself and solicits any additional information for the
pl ants for which EPA has not found data.

The Agency determned the initial unadjusted
allocations in the same manner as described for the
electricity generation-based allocations to fossil-fuel -
fired units only. That is, the Agency determ ned the total
electricity generation within each State, cal cul ated each
unit’s share of the total electricity generation, and
cal cul ated an all ocati on based upon that share of the
section 126 tradi ng program budget for the State attri buted
to large electricity generating units. The Agency then
adjusted the allocation for each unit proportionately so
that the total allocation equaled 95 percent of the portion
of the section 126 tradi ng program budget for the State
attributed to large electricity generating units.

For each of these three allocation nethodol ogies, the
Agency solicits conmment on the data used to determ ne the
allocations. Electricity generators, and utilities in
particular, already report many of these data to Federal or
St ate governnment agencies. The necessary data and their
sour ces i ncl ude:

1. For each pl ant:

a. Pl ant name—as reported to U S. EPA and EIA; if not

currently reporting to Federal governnent, then as
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reported to the state environnental agency

ORI SPL nunber, if available (or other unique
identification nunber for the plant, if no ORI SPL
nunmber exists)—as reported to U S. EPA and EIA; if
not currently reporting to Federal governnent,
then as reported to the state environnental agency
State postal abbreviation and county FIPS code as
reported to U. S. EPA and EIA; if not currently
reporting to Federal governnent, then as reported
to the state environnental agency

Monitoring | ocations at the plant (e.g., stacks or
fuel pipes where nonitoring equi pment woul d be

| ocated) for existing nonitoring equipnment, as
reported to U.S. EPA or to the state

envi ronnent al agency

For each unit (boiler or conbustion turbine) at the

pl ant:

a.

An identification designation (e.g., 1, CT2) as
reported to U.S. EPA and EIA; if not currently
reporting to Federal governnent, then as reported
to the state environnental agency

A description of each unit (e.g. conbustion
turbine, coal-fired wet-bottom boiler) as reported
to U S. EPA and EIA; if not currently reporting to
Federal governnent, then as reported to the State
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envi ronment al agency or state utility conm ssion
Fuel or energy source used-as reported to the U S
Energy Information Adm nistration (EIA) or to the
state utility conm ssion

Heat input (mBtu) in May 1 through Septenber 30
of 1995, 1996 and 1997 as reported to U S. EPA and
El A

Estimated historical NOx mass em ssions in May 1

t hrough Sept enber 30 of 1995, 1996 and 1997 (as
reported to the U S. EPA or the state

envi ronnment al agency).

For each electrical generator at the plant:

a.

Ceneration identification designation-as reported
to U S. EPA and EIA; if not currently reporting to
Federal governnent, then as reported to the state
utility conm ssion

Nanmepl ate capacity in MM—-as reported to U S. EPA
and EIA; if not currently reporting to Federal
governnent, then as reported to the state utility
commi ssi on

El ectrical generation (MMW)in May 1 through
Septenber 30 of 1995, 1996 and 1997-as reported to

El A;

For each steamturbines at the plant that is used to
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generate steamoutput instead or in addition to

electricity:

a. An identification designation

b. Capacity, in mBtu/ hr output rate

C. St eam out put (mMmBtu) (not used for electrical

generation) in May 1 through Septenber 30 of 1995,
1996 and 1997

The Agency believes these data are needed both to determ ne
t he output of each source and to establish a unique identity
for each source and its units. The EPA requests comment on
the specific data as well as the type of data supporting the
proposed al |l ocati ons under part 97.
(2) Non-EGUs

For any all ocati on net hodol ogy adopted, the total
nunber of allocations issued to non-electric generating
units would equal the portion (less the 5 percent set-aside
di scussed bel ow) of the section 126 tradi ng program budget
for each State attributed to | arge non-electricity
generating units (cal cul ated as described in Section
I11.B.3.c.ii of this preanble by reducing each State’s
uncontrol |l ed non- EGU NOx em ssions | evel by 60 percent and
assum ng activity growmh through 2007). At this tinme, the
Agency proposes to use heat input as the basis for

determ ning allocations for large non-electricity generating
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units in the Federal NOx Budget Trading Program The EPA
proposes this basis for both the initial allocation period
of 2003 through 2005 and for subsequent years of the
program This differs fromthe nethod used to determ ne the
aggregate em ssion |evel for non-electric generating units
(a percentage reduction fromhistorical em ssions) because
at the tinme the aggregate | evel was determ ned (during the
SIP call proposal process), heat input data for individual
units was not available. Distributing allocations on a
heat -i nput basis provides a fuel-neutral nethod of
allocating to the units in the trading programsimlar to
the all ocati on approaches proposed for the electric
generating units. Heat-input-based allocations also allow
for reallocating in the future (to accombdate new units)
whereas al | ocati ons based upon a specific percentage
reduction do not. Heat input data is now avail able for use
in devel oping allocations, and the Agency solicits conment
on the data as well as the use of heat input in devel opi ng
al | ocati ons.

At this time, the Agency is not aware of any dat abases
on steam out put information for industrial boilers.
Therefore, for conbustion sources other than electrical
generators, EPA finds that it is nost appropriate to base
al l ocati ons upon heat input. However, EPA requests comment
on any nethods for distributing all owances on an out put

138



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

basis to non-electricity generating units. Comments should
address the availability, quality, and appropriateness of
the data for regul atory purposes and/or nethods to obtain
such dat a.

For the non-electricity generating units subject to the
Federal trading program EPA proposes to use 1995 heat input
data in the allocation calculation for the control periods
in 2003, 2004, and 2005. The 1995 data are the nost recent
data the Agency knows are currently avail able for non-
electricity generating units. After this initial period of
allocations, as with the electric generating units, the
Agency will use data neasured during the control period of
the year that is four years before the year for which
al l ocations are being cal cul at ed.

As was done for electricity generating units, the
Agency has calculated unit specific allocations for |arge
non-electricity generating units. These unit specific
al l ocations are provided in Appendi x A of proposed part 97.
The EPA solicits coment on the underlying data used in
t hese all ocations and the nethodol ogy enpl oyed in
determ ning the allocations. The Agency plans to describe a
set of allocations in the final notice. The EPA would issue
the final allocations for the control period in 2003 by
placing themin the NATS by April 1, 2000 for those sources
for which a finding has been triggered under section 126 at
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this time. For those sources for which a finding is not
triggered by April 1, 2000, but for which a final finding is
automatically trigger on May 1, 2000, EPA would issue the
allocations for the 2000 control period to NATS as soon as
practicable in the year 2000, consistent with the
allocations finalized wth this rul emaking.

For the non-electricity generating unit allocations
proposed in today’ s notice, EPA determned initial
unadj usted all ocations to existing non-electric generating
NOx Budget units by multiplying a NOx em ssion rate of 0.17
I b/ mMmBtu (the average em ssion rate for existing non-
electricity generating budget units after controls are in
pl ace) by the units’ historical heat input (described above
as 1995 control season data).

After determning the initial unadjusted unit
al l ocations, EPA adjusted the allocation for each unit
upward or downward to match the portion of the section 126
tradi ng program budget for the State attributed to |arge
non-electricity generating units. Then, the Agency adjusted
the allocation for each unit in the State proportionately so
that the total allocations equal ed 95 percent of the portion
of the section 126 tradi ng program budget for the State
attributed to | arge non-electricity generating units.

The Agency proposes to set-aside 5 percent of the non-
electricity generating unit allocations to be consistent
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with the allocation for electricity generating units. The
EPA solicits conmment on this approach and the proposed size
of the set-aside.
(3) Treatnent of New Sources

As discussed in previous sections, the Agency has
proposed in part 97 a set-aside for new sources consi stent
with the provisions of part 96. New electricity generating
units and non-electricity generating units required to
participate in the Federal NOx Budget Trading Programwl|
have access to this set-aside. [In 2003, 2004, and 2005,
each State set-aside would initially hold NOx all owances
equal to 5 percent of the NOx allowances in the section 126
tradi ng program budget in the State. Starting in 2006, each
State set-aside would originally hold 2 percent of the NOx
al l omances in the section 126 tradi ng program budget in the
State. At the end of each relevant control period, EPA w ||
return any allowances remaining in the account on a pro-rata
basis to the units that had received an original allocation
that had been adjusted to create the new source set-aside in
the State.

The NOx al |l owances in the allocation set-aside wuld be
available to any unit that woul d otherw se be eligible for
an allocation in a control period but did not receive one

because the unit commenced operation during or after the
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period on which the NOx all owance allocations for existing
units were based. To receive NOx all owances fromthe

al l ocation set-aside, the NOx Authorized Account
Representative for a unit would submt a NOx al |l owance
request to the Admnistrator. The request could be for no
nore than 5 consecutive control periods, starting with the
control period during which the unit is projected to
comence operation and ending with the control period
precedi ng the control period for which it has sufficient
data to receive an allocation with existing budget units.
For the sixth year or later (and possibly earlier), there
woul d be sufficient operating data for the unit to be
incorporated into the NOx al |l owance allocations with

exi sting NOx Budget units. The NOx al |l owance request woul d
need to be submtted prior to May 1 of the first control
period for which NOx all owances are requested and after the
date on which the State issues a permt to construct the new
unit.

Consistent wth part 96, the all owances woul d be issued
to new units on a first-cone first-served basis. For the
first allocation approach proposed for electric generating
units, allowances to new electric generation units would be
issued at a rate of 0.15 I b/mBtu nultiplied by the unit’s

maxi mum desi gn heat input. Follow ng each control period,
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the unit would be subject to a reduced utilization
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cal cul ation. EPA woul d deduct NOx al |l owances foll ow ng each
control period based on the unit’s actual wutilization.
Because the allocation for a new unit fromthe set-aside is
based on maxi mum desi gn heat input, this procedure adjusts
the allocation by actual heat input for the control period
of the allocation. This adjustment is a surrogate for the
use of actual utilization in a prior baseline period which
is the approach used for allocating NOx all owances to

exi sting units.

For new non-electric generating units, allowances would
be issued at the average em ssion rate (e.g., .17 |bs/ mBtu)
for existing budget units (after controls are in place)
mul tiplied by the budget unit’s maxi num desi gn heat input.
Fol | ow ng each control period, the source would be subject
to a reduced utilization calculation simlar to that
descri bed above for electric generating units.

For the second and third all ocation approaches proposed
for electric generating units, allowances to new electric
generating units would be issued at the average em ssion
rate (in | bs/kWh) for existing budget units (after controls
are put in place) multiplied by the maxi num desi gn
el ectrical generation derived fromoperation of the new
budget unit. Follow ng each control period, the budget unit
woul d be subject to a reduced utilization calculation
simlar to that descri bed above under the first approach.
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d. Conpliance Suppl enment Pool

This notice proposes to establish Federal em ssions
limts for sources found to significantly contribute to
ozone nonattai nment problens in a petitioning State. These
sources would be required to conply with the em ssions
[imts by May 1, 2003. As discussed in the final NOx SIP
call and the technical support docunent “Feasibility of
Installing NOx Control Technol ogies By May 2003,” EPA
believes that this conpliance date is a feasible and
reasonabl e deadline. However, EPA received comments for the
NOx SIP call expressing concern that sonme sources nay
encount er unexpected problens installing controls by this
deadline that, in turn, could cause unacceptable risk for a
source and its associated industry. Comrenters explicitly
expressed concern related to the electricity industry,
stating that the deadline could adversely inpact the
reliability of the electricity supply.

In the NOx SIP call, EPA addressed these conpliance
concerns by providing additional flexibility for sources to
conply with the requirenents. The EPA is proposing that
simlar flexibility mechani sns be provided in part 97.
First, EPA is proposing that part 97 include banking
provi sions as discussed in Section I11.B.2.h. Second, EPA

i's proposing that part 97 include a conpliance suppl ement
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pool that nmay be used by sources to cover excess em SsSions
during the 2003 and 2004 ozone seasons that are unable to
nmeet the conpliance deadline. The proposed part 97 incl udes
a separate conpliance suppl enent pool that woul d be
avai lable to the sources in each State identified in this
pr oposal .
i. Size of the Conpliance Suppl enent Pool

The EPA proposes to use the sanme conpliance suppl enent
pools on a State-by-State basis as were included in the
final NOx SIP call. The justification for the size of the
State pools is included in the final NOx SIP call. Table
I11-2 shows the conpliance suppl enent pool that woul d be

available to sources in each State identified in this

pr oposal .
Table I'11-2. Conpl i ance Suppl enment Pools (Tons of NOx)
State Conpl i ance
Suppl enent
Pool
Al abama 10, 361
Connecti cut 559
Del awar e 417
District of 0
Col unbi a
[11inois 17, 455
| ndi ana 19, 738
Kent ucky 13,018
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Mar yl and 3, 662
Massachusetts 285
M chi gan 15, 359
M ssouri 10, 469
New Jer sey 1,722
New Yor k 1,831
North Carolina 10, 624
Chio 22,947
Pennsyl vani a 13,716
Rhode I sl and 0
Tennessee 12, 093
Virginia 6,108
West Virginia 16, 937

ii. Distribution of the Conpliance Suppl enent Pool to
Sour ces.

In the final NOx SIP call, EPA provides States with two
options for distributing the pool to sources. One option is
for a State to distribute sonme or all of the pool to sources
that generate early reductions during ozone seasons prior to
May 1, 2003. The second option is for a State to run a
public process to provide tons to sources that denonstrate a
need for a conpliance extension. Tons that are not
distributed by a State prior to May 1, 2003 will be retired
by EPA. A State wishing to use the conpliance suppl enment
pool under the NOx SIP call nmay divide the pool and nake
sone of it available to sources through both options, or my
use only one of the options for distributing the pool to
sources prior to May 1, 2003. Based on these options, EPA
is soliciting coment on a nunber of approaches for
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distributing the pool to sources under part 97.

First, EPA solicits comment as to whether the
conpl i ance suppl enent pool should be distributed by EPA to
sources or distributed by EPA to the States that have
sources included in this proposal. |If the pools were
distributed to States, the States would then be able to
distribute the pool to sources. Part 97 is primarily
designed to be inplemented and adm ni stered directly by EPA
For this reason, it may be nost efficient for EPAto retain
the responsibility of distributing the pool to sources.
However, it may be possible to provide nore flexibility in
the use of the pool for different sources if States were
provi ded the distribution responsibility.

Second, provided that EPA decides to retain the
responsibility of distributing the pool to sources, EPA
solicits coment on two options for distribution. First,
EPA solicits conmment on distributing the conpliance
suppl enment pool only for early reductions. Under this
option, the Agency would distribute allowances fromthe
conpl i ance suppl enent pool based upon the optional
met hodol ogy the Agency laid out in the final NOx SIP call.
Usi ng that nethodol ogy, the Agency could issue early
reduction credits for the 2001 and 2002 ozone season to
units that have installed part 75 nonitoring by the 2000
control season, have reduced their em ssion rate in 2001 or
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2002 relative to their rate in 2000 by at |east 20 percent,
and are operating in the year(s) in which they are applying
for early reduction credits at an em ssion rate bel ow 0. 25
I b/mBtu. Provided it neets all of these criteria, a unit
coul d request early reduction credits equal to the

di fference between 0.25 | b/mBtu and the unit’s actual

em ssions rate nultiplied by the unit’s actual heat input
for the applicable control period. The Agency laid out the
reasons for adopting each of these criteria for early
reduction credits in the final NOx SIP call. Part 97
currently describes this option.

Under this option, if the tons of NOx in the State’s
conpl i ance suppl enent pool exceeds the nunber of valid early
reduction credit requests in that State, the Agency woul d
i ssue one allowance for each ton of early reduction credit
requested. Any allowances remaining in the conpliance
suppl enment pool after all valid requests have been granted
woul d be retired by the Agency. |If, however, the anount of
valid requests are nore than the size of the State’s pool,

t he Agency woul d reduce the amount in the credit requests on
a pro-rata basis so that the requests equal the size of the
State’s pool. After the requests have been reduced, the
Agency woul d then issue all owances based on the renaining
size of each credit request.

Wth this option, sources in States in the Ozone
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Transport Conm ssion (OTC) that are subject to this section
126 action would be allowed to bring their banked al | owances
into the Federal NOx Budget Trading Program as early
reduction credits provided the sumof the banked all owances
in any State does not exceed the size of the State’'s
conpliance suppl enent pool. As is the case under this
option for States outside of the OIC, any remaining credits
in the conpliance suppl enent pool would be retired. |If the
NOx Budget units in an OTC State hold banked all owances from
the OTC programin excess of the amount of credits in the
State’s pool, the Agency woul d reduce the anpunt of
al l owances eligible for early reduction credit on a pro rata
basi s.

The Agency solicits comment on the nethodol ogy for
issuing early reduction credits in this option as well as
t he approach that limts the use of the conpliance
suppl enment pool to early reduction credits. Specifically,
t he Agency solicits coment on alternative nethods for
calculating early reduction credits. In addition, EPA
solicits comment on the approach specified for integration
with the OIC Program

The Agency al so solicits comrent on a second option for
distribution of the conpliance suppl enent pool. Under this
second option, the Agency proposes that a portion of the
conpl i ance suppl enent pool be given out as early reduction
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credits and the remai ning portion be reserved for sources
that denonstrate a need for the conpliance supplenent. As
described in the preanble to the final NOx SIP call, sources
woul d be responsible for denonstrating to the Agency and the
public achi eving conpliance by May 1, 2003 woul d create
undue risk either to its own operation or associated

i ndustry. The adm nistrator of the conpliance suppl enment
pool would provide the public an opportunity to comrent on
the validity of the need for this “direct distribution” of

t he conpliance suppl enent.

Under this option, the Agency woul d grant early
reduction credits using the nethod described in the first
option (or sonme variation of that approach) before allow ng
sources access to the direct distribution credits fromthe
conpl i ance suppl enent pool. The Agency proposes to address
OTC banked al | owances hel d by sources subject to a section
126 action as suggested in the first option. To ensure
that the conpliance supplenent is only provided to sources
that truly need a conpliance extension, the renaining
credits in the conpliance suppl enent pool would be given out
to an owner or operator of a source that denonstrates the
fol | ow ng:

. The process of achieving conpliance by May 1, 2003
woul d create undue risk for the source or its

associ ated industry. For electric generating units,
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t he denonstration should show that installing controls
woul d create unacceptable risks for the reliability of
the electricity supply during the tine of installation.
This denonstration would include a showing that it was
not feasible to inport electricity fromother systens
during the tinme of installation. Non-electricity
generating sources nay also be eligible for the
conpl i ance suppl enent based on a denonstration of risk
conparable to that described for the electricity

i ndustry.

. It was not possible to conpensate for del ayed
conpliance by generating early reduction credits at the
source or by acquiring credits generated by other
sour ces.

. It was not possible to acquire allowances or credits
for the 2003 ozone season from sources that will make
reductions beyond required | evels during the 2003 ozone
season.

The Agency solicits comment on this option that

di stributes the conpliance suppl enment pool both through

early reduction credits as well as direct distribution.

Specifically, the Agency requests comment on the nunber of

credits to reserve for direct distribution, the nethodol ogy

used for direct distribution, and options for public review
of the direct distribution. The Agency also solicits
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coment on the appropriate adm nistrator of the direct
di stribution.

Under any of the options described above, the Agency
proposes that NOx all owances issued fromthe conpliance
suppl enment pool would only be available for sources to use
for conpliance in the 2003 or 2004 control periods. Any NOx
al l owance i ssued fromthe conpliance suppl enent pool that is
not used for conpliance in 2003, would be considered to be
“banked” for the 2004 control period. The Agency proposes
to retire any NOx al |l owance issued fromthe conpliance
suppl enment pool that is not used in either the 2003 or 2004
control period at the end of the 2004 true-up period for the
reasons cited in the preanble to the final NOx SIP call.

e. Em ssions Mnitoring and Reporting

Subpart H of today’s proposed rul e addresses nonitoring
and reporting requirenents including, anong other things,
general requirenents, initial certification and
recertification procedures, out of control periods,
notifications, recordkeeping and reporting, and petitions.
These provisions are essentially the sane as the nonitoring-
rel ated provisions of part 96, with cross references to the
appropriate sections of part 97. The differences between
the provisions reflect the fact that admnistration of the

nmonitoring requirenents is overseen by EPA, rather than by
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EPA and the permtting authority as is the case in the State
NOx Budget Trading Program As a result, for exanple,
monitoring certification applications are submtted to the
Adm ni strator and the appropriate EPA Regional Ofice in
addition to the permtting authority, and the Adm nistrator,
not the permtting authority, wll act on the applications.
Further, the Adm nistrator handles all audit
decertifications and all petitions for alternatives to the
monitoring requirenents. Another difference is that in the
State NOx Budget Tradi ng Program EPA included heat input
nmonitoring requirenents that States m ght choose to adopt if
they were basing their allocation nethodol ogi es on heat
input. The proposed Federal NOx Budget Tradi ng Program
bases its allocation approach on heat input. Therefore, EPA
has i ncluded the heat input nonitoring and reporting

requi renents in proposed part 97. Note that as explained in
Section I11.3.¢c.5 of the preanble, EPA is taking comment on
three different allocation nmethodol ogi es. Depending on the
met hodol ogy chosen, nonitoring and reporting requirenents
woul d vary.

The EPA is proposing these part 97 provisions for the
reasons set forth both in the proposed NOx SIP call (63 FR
25938-40) and the final NOx SIP call, and in order to
m nimze differences between the Federal and State NOx
Budget Tradi ng Prograns.
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In particular, for the reasons set forth in the NOx SIP
call, EPA proposes that NOx Budget units be required to neet
the nonitoring and reporting requirenments in a new subpart H
of 40 CFR part 75, the Acid Rain Programregul ations (63 FR
25938-40) . The EPA has promul gated these revisions part 75
to establish NOx nass nonitoring requirenents and provide
greater flexibility to regulated sources in conjunction with
the final NOx SIP call rule.

f. Opt-ins

Subpart | of today’ s proposed rul e addresses the opt-in
process and procedures applicable to operating units that
are not NOx Budget units under 897.4, but are located in a
State that is included in the Federal NOx Budget Trading
Program and w sh to voluntarily enter (i.e., opt into) the
trading program The opt-in provisions can further reduce
the cost of achieving NOx reductions by allow ng these units
to join the NOx Budget Trading Program and nmake increnental,
| ower cost reductions, freeing NOx all owances for use by
ot her NOx Budget units. There are potentially individual
sources not included in the trading programthat may emt
significant anmounts of NOx and are able to achi eve cost-
effective reductions; allowi ng these sources to join the
program woul d reduce the overall cost of conpliance for the

program The EPA proposes in subpart | to allow individual
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conbustion sources that are located in a State for which a
section 126 renedy in pronmul gated, vent to a stack, and can
nmoni tor NOx mass emi ssions, the opportunity to opt-in to the
Federal program for purposes of the section 126 renmedy. The
EPA solicits conment on the appropriateness of these opt-in
provi si ons.

Subpart | addresses, anong ot her things, the
applicability requirenents, allocations, procedures for
applying for a NOx Budget opt-in permt, the process of
reviewi ng and approving or denying the permt, contents of
the permt, procedures for withdraw ng as a NOx Budget opt-
in source, and changes in regulatory status. The provisions
of this subpart are simlar to the opt-in provisions in part
96, with cross references to the appropriate sections in
part 97, though the Adm nistrator plays a greater role than
in part 96 with regard to actions on opt-in permts,
al l ocations, and other related opt-in subm ssions. For
exanpl e, under the Federal trading program NOx budget opt-
in permt applications are submtted to both the
Adm ni strator and the permtting authority, but only the
Adm ni strator nmay determ ne whether the unit qualifies as a
NOx Budget opt-in source. Furthernore the Adm nistrator,
rather than the permtting authority, allocates all owances
to sources in the Federal NOx Budget Trading Program The
EPA is proposing these part 97 provisions for the reasons
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set forth both in the proposed NOx SIP call (63 FR 25940-42)
and the final NOx SIP call, and in order to mnimze
di fferences between the Federal and State NOx Budget Tradi ng
Pr ogr ans.
g. Program adm nistration

As di scussed above, the Federal NOx Budget Trading
Program woul d be run by EPA. The EPA would identify the
units covered by the program determ ne and record the NOx
al l omance all ocations, receive and review nonitoring plans
and nonitoring certification applications, and take the | ead
in enforcenment. As discussed above, States would still be
responsi ble for permtting.
C. New Source Review

As discussed in the proposed and final NOx SIP call,
t he EPA believes that nonattai nment New Source Revi ew (NSR)
of fset requirenents of the CAA can be net using the
mechani sm of the State NOx Budget Tradi ng Program under part
96. However, because the Agency is continuing to evaluate a
nunber of conplex issues involved with integrating NSR and
the trading program it will not be providi ng gui dance at
this time. The EPA intends to provide such gui dance as soon
as possible. At that tinme, the EPA w Il al so address
integrating NSR with the tradi ng program under part 97.

| V. Non- ozone Benefits to NOx Reducti ons
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In addition to contributing to attai nnent of the ozone
NAAQS, decreases of NOx em ssions will also likely help
i nprove the environnent in several inportant ways. On a
national scale, decreases in NOx em ssions will also
decrease acid deposition, nitrates in drinking water,
excessive nitrogen | oadings to aquatic and terrestrial
ecosystens, and anbi ent concentrations of nitrogen dioxide,
particulate matter, and toxics. On a global scale,
decreases in NOx emssions will, to sone degree, reduce
greenhouse gases and stratospheric ozone depletion. Thus,
managenent of NOx em ssions is inportant to both air quality
and wat ershed protection on national and gl obal scales. In
its July 8, 1997 final recommendati ons, OTAG stated that it
"recogni zes that NOx controls for ozone reductions purposes
have col |l ateral public health and environnental benefits,
i ncludi ng reductions in acid deposition, eutrophication,
nitrification, fine particle pollution, and regional haze."
These and ot her public health and environnental benefits
associ ated with decreases in NOx em ssions are sumari zed
bel ow. ¢
Aci d Deposition: Sulfur dioxide and NOx are the two key air

pol lutants that cause acid deposition (wet and dry particles

1%U. S. Environnental Protection Agency, “Ntrogen Oxides:
| npacts on Public Health and the Environnent,” EPA-452/R-97-
002, August 1997.
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and gases) and result in the adverse effects on aquatic and
terrestrial ecosystens, materials, visibility, and public
health. Nitric acid deposition plays a domnant role in the
acid pul ses associated with the fish kills observed during
the springtime nelt of the snowpack in sensitive watersheds
and recently has also been identified as a major contri butor
to chronic acidification of certain sensitive surface
wat er s.

Drinking Water Nitrate: Hi gh levels of nitrate in drinking
water is a health hazard, especially for infants.

At nospheric nitrogen deposition in sensitive watersheds can
i ncrease streamwater nitrate concentrations; the added
nitrate can remain in the water and be transported | ong

di st ances downstream

Eut rophi cation: NOx em ssions contribute directly to the

w despread accel erated eutrophication of United States
coastal waters and estuaries. Atnospheric nitrogen
deposition onto surface waters and deposition to watershed
and subsequent transport into the tidal waters has been
docunented to contribute from12 to 44 percent of the total
nitrogen loadings to United States coastal water bodies.
Nitrogen is the nutrient limting growh of algae in nost
coastal waters and estuaries. Thus, addition of nitrogen

results in accel erated al gae and aquatic plant growh
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causi ng adverse ecol ogi cal effects and econom c i npacts that
range from nui sance al gal bl oons to oxygen depletion and
fish kills.

A obal Warmng: Nitrous oxide (NO is a greenhouse gas.
Ant hr opogeni ¢ N,O em ssions in the United States contribute
about 2 percent of the greenhouse effect, relative to total
United States anthropogenic em ssions of greenhouse gases.
In addition, em ssions of NOx |ead to the formation of

t ropospheric ozone, which is another greenhouse gas.

Ni trogen Dioxide (NGO): Exposure to NO, is associated with
a variety of acute and chronic health effects. The health
effects of nost concern at anbient or near-anbi ent
concentrations of NGO, include mld changes in airway
responsi veness and pul nonary function in individuals with
pre-existing respiratory illnesses and increases in
respiratory illnesses in children. Currently, all areas of
the United States nonitoring NO, are bel ow EPA's threshol d
for health effects.

Ni trogen Saturation of Terrestrial Ecosystens: N trogen
accunul ates in watersheds wth high atnospheric nitrogen
deposition. Because nost North American terrestrial
ecosystens are nitrogen limted, nitrogen deposition often
has a fertilizing effect, accelerating plant grow h.

Al though this effect is often considered beneficial,

159



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

ni trogen deposition is causing inportant adverse changes in
sone terrestrial ecosystens, including shifts in plant
speci es conposition and decreases in species diversity or
undesirable nitrate | eaching to surface and ground water and
decreased pl ant grow h.

Particulate Matter (PM: NOx conpounds react w th other
conpounds in the atnosphere to formnitrate particles and
acid aerosols. Because of their small size nitrate
particles have a relatively |long atnospheric lifetine; these
smal | particles can al so penetrate deeply into the |ungs.
The PM has a wi de range of adverse health effects.

Strat ospheric Ozone Depletion: A layer of ozone |located in
t he upper atnosphere (stratosphere) protects people, plants,
and animals on the surface of the earth (troposphere) from
excessive ultraviolet radiation. The N2O which is very
stable in the troposphere, slowwy mgrates to the
stratosphere. |In the stratosphere, solar radiation breaks
it into nitric oxide (NO and nitrogen (N). The NO reacts
wi th ozone to form NGO, and nol ecul ar oxygen. Thus,
decreasing N,O em ssions would result in sonme decrease in
the depl etion of stratospheric ozone.

Toxic Products: Airborne particles derived from NOx

em ssions react in the atnosphere to form various nitrogen

cont ai ni ng conpounds, sone of which may be nutagenic.
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Exanpl es of transformation products thought to contribute to
i ncreased nutagenicity include the nitrate radical,
peroxyacetyl nitrates, nitroarenes, and nitrosam nes.
Visibility and Regi onal Haze: The NOx em ssions lead to the
formati on of conpounds that can interfere with the

transm ssion of light, limting visual range and col or
discrimnation. WMst visibility and regi onal haze probl ens
can be traced to airborne particles in the atnosphere that

i ncl ude carbon conpounds, nitrate and sul fate aerosols, and
soil dust. The major cause of visibility inpairnment in the
eastern United States is sulfates, while in the Wst the
other particle types play a greater role.

Justification for Rulemaking: \While EPA believes the
information is inportant for the public to understand and,

t hus, needs to be described as part of the rul emaking and
RIA there should be no m sunderstanding as to the | egal
basis for the rul emaki ng, which is described in Section |
Background, of this notice and does not depend on the non-
ozone benefits. The non-ozone benefits did not affect the
met hod in which EPA determ ned significant contribution nor
t he proposed control requirenents.

V. Adm nistrative Requirenents

A.  Executive Order 12866: Regul atory I npact Analysis

Under Executive Order 12866 (58 FR 51735, QOctober 4,
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1993), the Agency nust determ ne whether a regulatory action
is "significant” and therefore subject to Ofice of
Managenent and Budget (OVB) review and the requirenents of
the Executive Order. The Order defines "significant

regul atory action" as one that is likely to result in a rule
t hat may:

(1) have an annual effect on the econony of $100

mllion or nore or adversely affect in a material way

t he econony, a sector of the econony, productivity,

conpetition, jobs, the environnment, public health or

safety, or State, local, or tribal governnents or
comuni ties;

(2) create a serious inconsistency or otherw se

interfere with an action taken or planned by anot her

agency;

(3) materially alter the budgetary inpact of

entitlenents, grants, user fees, or |oan prograns or

the rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of

| egal mandates, the President's priorities, or the

principles set forth in the Executive O der.

The EPA believes that this action is a "significant
regul atory action" because it raises novel |egal and policy
i ssues arising fromthe Agency' s obligation to respond to
the section 126 petitions, and because the action could have
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an annual effect on the econony of nore than $100 mllion.
As a result, the proposed rul emaki ng was submtted to OVB
for review, and EPA has prepared a RIAtitled “Regul atory

| npact Analysis for the NOx SIP Call, FIP, and Section 126
Petitions.” This RI A assesses the costs, benefits, and
econom c i npacts associated with Federal |l y-inposed
requirenents to mtigate NOx em ssions from sources
contributing to downwi nd nonattai nnent of the ozone NAAQS.
Any witten comments from OVMB to EPA and any witten EPA
response to those coments are included in the docket. The
docket is available for public inspection at the EPA's Air
Docket Section, which is listed in the ADDRESSES section of
this preanble. The RIA is available in hard copy by
contacting the EPA Library at the address under

“Avail ability of Related Information” and in electronic form
as di scussed above in that sane section.

The RIA for the section 126 petitions addresses the
costs and benefits associated with reducing em ssions at
sources affected under the petitions in the broader context
of those sources potentially affected by the final NOx SIP
call and its associated FIP. There is a high likelihood
that sources naned in the section 126 petitions will also be
controlled under SIPs that will be revised to nmeet final NOx
budgets. In the event that States fail to submt approvable
SIPs, FIPs will be enacted. Therefore, fromthe perspective
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of a regulatory analysis that is focused on the year 2007,
the sources nanmed in section 126 petitions will be conplying
with either State or Federal regul ations of generally
equi val ent stringency.

The RIA for the NOx SIP call concludes that the
nati onal annual cost of possible State actions to conply
with the NOx SIP call are approximately $1.7 billion (1990
dollars). The sources naned in the section 126 petitions
wi |l bear sonme portion of that total cost. The associ ated
benefits, in terns of inprovenents in health, visibility,
and ecosystem protection, that EPA has quantified and
noneti zed range from$1.1 billion to $4.2 billion, with
EPA' s best estimate being $3.4 billion. Due to practical
analytical limtations, the EPAis not able to quantify
and/ or nonetize all potential benefits of the NOx SIP cal
action.
B. | npact on Small Entities
1. Regul atory Flexibility

The Regul atory Flexibility Act (RFA), as anended by the
Smal | Busi ness Regul atory Enforcenment Fairness Act (SBREFA),
provi des that whenever an agency is required to publish a
general notice of proposed rul emaking, it nust prepare and
make available an initial regulatory flexibility analysis,

unless it certifies that the proposed rule, if pronul gated,
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wi |l not have "a significant econom c inpact on a
substantial nunber of small entities.”

In the process of devel oping this rul emaki ng, EPA
wor ked with SBA and OVB and obtai ned i nput from smal
busi nesses, small governnental jurisdictions, and small
organi zations. On June 23, 1998, EPA's Smal | Busi ness
Advocacy Chai rperson convened a Small Busi ness Advocacy
Revi ew Panel under section 609(b) of the RFA as anmended by
SBREFA. In addition to its chairperson, the Panel consists
of EPA's Director of the Ofice of Alr Quality Planning and
Standards within the O fice of Air and Radi ation, the
Adm nistrator of the Ofice of Information and Regul atory
Affairs within the OVMB, and the Chief Counsel for Advocacy
of the SBA

As described below, this Panel conducted an outreach
effort and conpleted a report on the section 126 proposal.
The report provides background informati on on the proposed
rul e bei ng devel oped and the types of small entities that
woul d be subject to the proposed rule, describes efforts to
obtain the advice and recomendati ons of representatives of
those small entities, summari zes the coments that have been
received to date fromthose representatives, and presents
t he findings and reconmendati ons of the Panel; the conpleted
report, coments of the small entity representatives, and
other information are contained in the docket for this
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r ul emaki ng.

It is inportant to note that the Panel’s findings and
di scussi on are based on the information avail able at the
time this report was drafted. The EPA is continuing to
conduct anal yses relevant to the proposed rule, and
additional information may be devel oped or obtai ned during
the remai nder of the rul e devel opnment process. The Panel
makes its report at a prelimnary stage of rule devel opnent
and its report should be considered in that light. At the
sane time, the report provides the Panel and the Agency with
an opportunity to identify and explore potential ways of
shapi ng the proposed rule to mnimze the burden of the rule
on small entities while achieving the rule’ s statutory
pur poses. Any options the Panel identifies for reducing the
rule’s regulatory inpact on small entities may require
further analysis and/or data collection to ensure that the
options are practicable, enforceable, environnentally sound
and consistent with the statute authorizing the proposed
rul e.
2. Qutreach to Small Entity Representatives

In consultation wwth the SBA, EPA invited small entity
representatives to participate in its outreach efforts on
this proposal. The EPA, OVB, and SBA held an initial

outreach nmeeting with a group of small-entity
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representatives in Washington, D.C. on April 14, 1998. The
purpose of this neeting was to famliarize the small-entity
representatives with the substance of the rul emaki ng and the
ki nds of sources being considered for regulation, and to
solicit coment on these topics. Subsequent to the neeting,
the representatives submtted foll owup comments in witing.
The primary outreach was acconplished by a neeting with the
smal | -entity representatives in Washi ngton, D.C. on August
4, 1998. The purpose of this neeting was to present the
results of EPA's analysis on small-entity inpacts, and to
solicit coment on this analysis and on suggestions for
inpact mtigation. Subsequent to the neeting, the
representatives submtted followup coments in witing.

To define small entities, EPA used the SBA industry-
specific criteria published in 13 CFR section 121. The SBA
si ze standards have been established for each type of
econom c activity under the Standard I ndustri al
Classification (SIC) System Due to their NOx-emtting
properties, the follow ng industries have the potential to

be affected by the section 126 rul emaki ng:

SIC Codes in Division D Manufacturing

2611 -- Pulp mlls

2819 -- Industrial Inorganic Materials

2821 -- Plastics Materials, Synthetic Resins, and
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Nonvul cani zabl e El ast oners

2869 -- Industrial Oganic Chem cals

3312 -- Steel Wrks, Blast Furnaces, and Rolling MIls

3511 -- Steam Gas, and Hydraulic Turbines

3519 -- Stationary Internal Conbustion Engi nes

3585 -- Air-Conditioning and WVarm Air Heati ng Equi pnent and

Commercial and Industrial Refrigeration Equi pnent

SIC Codes in Division E: Transportation, Conmmunications,
Electric, Gas, and Sanitary Services

SIC Major G oup 49: Electric, Gas, and Sanitary Services,
i ncl udi ng:

4911 -- Electric Uilities

4922 -- Natural Gas Transm ssion

4931 -- Electric and other Gas Services

4961 -- Steam and Air Conditioning Supply

3. Potentially Affected Small Entities

The primary topic of Panel discussion was the
applicability of the section 126 rule to the various
categories of NOx-em tting sources, the costs the rule would
i npose, and the possibility of further reducing rule
applicability. Secondary topics included em ssions

nmoni toring and other potentially duplicative Federal rules.
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These di scussions are summari zed bel ow.

The section 126 rulenaking is potentially applicable to
all NOx-emtting entities nanmed in one or nore of the
section 126 petitions. Since this is a subset of the
entities covered by the FIP proposal, any inpacts fromthe
section 126 rule will be a subset of the FIP inpacts, and
the FIP proposal represents the worst case that could result
if all eight section 126 petitions were granted. Therefore,
EPA has applied its limted tine and resources to devel opi ng
estimates of inpact based on the FIP proposal, with the
know edge that it represents the worst case in terns of
i npact on small entities.

The EPA estimates that the total nunber of such
entities naned in the section 126 petitions is approxi mately
5200, of which about 1200 are small entities. The EPA is
considering reducing this applicability based on several
factors including input fromthis Panel, considerations of
overall cost effectiveness, and adm nistrative efficiency.
Specifically, EPA is proposing to exenpt a nunmber of sources
from being subject to this regulation based on factors such
as lowrelative emssions and | ack of specific source
information. These factors are discussed in detai
el sewhere in this notice. Additional sources are being
consi dered for exenption because they may not be highly cost
effective to control, with EPA considering an average cost
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ef fectiveness of $2000 per ton of NOx renmpved as the upper
limt for highly cost-effective reductions.

| f EPA takes final action as proposed today with this
reduced- applicability approach, the section 126 rul emaking
will apply only to the follow ng types of sources: |arge
el ectric generating units (EGJUs), industrial boilers, and
conbustion turbines. The stringency |levels of control EPA
currently intends to propose for these types of sources is
as follows: for EGQUs, an em ssion rate of 0.15 pounds of NOx
per mllion BTU and for industrial boilers and conbustion
turbi nes, an em ssion reduction of 60 percent. At these
stringency levels, the estimted nunber of small entities

that would be affected is as foll ows:

Electric Generating Units -- 114 small entities
| ndustrial Boilers and/or Conbustion Turbines -- 31 small
entities.

The EPA has further estimted that, of these affected small
entities, the follow ng woul d experience conpliance costs

equal or greater to 1 percent of their estinmated revenues:

Electric Generating Units -- 32 small entities
| ndustrial Boilers and Conbustion Turbines -- 7 snal
entities.
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O these, EPA estimates that about 18 small entities with
el ectric generating units and 4 snmall entities with
i ndustrial boilers or turbines would experience costs
greater than 3 percent of their estimated revenues.

Focusing the rule on this Iimted group of sources
woul d constitute a reduction of over 85 percent in the
nunmber of small entities potentially affected by the rule:
out of 1200 potentially-affected small entities, over 1000
woul d be exenpted, with only 145 small entities remaining.
The Panel received witten comments fromthree small-entity
representatives strongly endorsing these exenptions.
4. Panel Findi ngs and EPA Actions
a. Exenpti ons

The Panel agreed with the general approach EPA is
proposing to define the scope of the rule. The Panel
recomended that the exenptions noted above be included in
t he proposal, and further recomended that the applicability
of EPA's proposed rule be limted to the sources shown in
that section. As discussed earlier in this notice, EPAis
proposing to limt applicability as reconmended by the
Panel. Furthernore, as described bel ow, the Panel
considered it appropriate to explore additional options for
reduci ng the inpact of the rule.

Several of the small entity representatives suggested
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that EPA exenpt all small entities fromthis rul emaking.

Al t hough EPA does not feel that a bl anket, across-the-board
exenption could be supported, EPA is receptive to proposals
for further exenptions, up to and including exenpting al
small entities if that could be shown to be appropriate.

As recomrended by the Panel, EPA solicits comment on
additional types of small-entity exenptions and the rational
bases on which such exenptions could be nade, such as

di sproportionate ability to bear costs and adm nistrative
bur den.

b. Continuous Em ssions Mnitoring Systens (CEMS)

The Panel received both witten and oral comments to
the effect that CEMS woul d be prohibitively costly for many
industrial boilers, representing a significant part of the
cost of the rule. The OMB and SBA share the commenters
concern for the potentially high cost of CEMS requirenents.
The EPA believes that it is necessary for all sources in the
trading programto be subject to accurate and consi stent
nmoni toring requirenents designed to denonstrate conpliance
with a mass emssion limtation, and therefore intends to
require all large units to nonitor NOx mass em ssions using
CEMS (including units opting-in to the trading program. In
t he proposed section 126 rule, all affected sources are

included in the trading program However, EPA does believe
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that it is appropriate to provide | ower cost nonitoring
options for units with | ow NOx mass em ssions, and therefore
intends to allow non-CEMS alternatives for units that have
em ssions of |less than 50 tons per year of NOx. This cutoff
wll provide relief for boilers |arge enough to be covered
by the rule, but that run for a smaller nunber of hours each
year, including any such boilers owed by small entities.
c. Electric Generating Units

The next area considered by the Panel was electric
generating units (EGJUs). The EPA's anal ysis shows that
slightly nore than 30 EGUs may experience costs above 1
percent of revenues, and that 18 of these m ght exceed 3
percent. Fromcoments made by small utilities, the Panel
suspects that many of these high-cost-to-revenue situations
may i nvol ve peaking units, which run only a small percentage
of the time and thus may be inefficient to control. To
address this problem the Panel recommended that EPA solicit
coment on whether to allow electric generating units to
obtain a Federal |l y-enforceable NOx em ssion tonnage |limt
(e.g., 25 tons during the ozone season) and thereby obtain
an exenption. The EPA solicits coment on the necessity for
and appropri ateness of such an option.
d. Industrial Boilers

I ndi vi dual Panel nenbers conceived of other potenti al
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ways to mtigate inpact on small entities, such as raising
the size cutoff for small entities and/or |essening the
requi red percentage reduction in NOx em ssions required from
smal |l entities. The SBA encouraged the Agency to conduct
anal yses to determ ne the inpact of 40 percent reduction
being applied solely to small entities and 60 percent solely
to large entities, and the resulting effect on control
| evel s for sources regulated in the proposal. The EPA
solicits coment on whether requirenents should be reduced
on small-entity-owned industrial boilers by sonme conbi nation
of raising the size cutoff and/or | essening the required
reduction; which, if any, of these options is preferable;
the necessity and appropri ateness of any such option; the
appropriate level (e.g., 40 percent reduction instead of 60
percent); and information to support any coments submtted.
e. EPA CGuidance to States on Small Entities

Finally, the Panel noted that several small entity
representatives expressed concern that regardl ess of the
sensitivity to small-entity concerns EPA shows in the (FIP
or) section 126 rul emaking, the States may neverthel ess see
fit to target small entities in their SIPs. To hel p address
this problem the Panel recomended that, subsequent to the
FI P and section 126 proposals, EPA issue gui dance that

conveys to the States the kinds of options and alternatives
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EPA has considered in addressing small-entity concerns,
explain the rational e behind these kinds of options, and
recommended that the States consider adopting simlar
alternatives in their SIPs. The EPA intends to address this
issue as it devel ops inplenentation guidance for the States
to use in devel opi ng Sl Ps.
C. Unfunded Mandat es Reform Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(UVRA), Pub.L. 104-4, establishes requirenments for Federal
agencies to assess the effects of their regulatory actions
on State, local, and tribal governnents and the private
sector. Under section 202 of the UWRA 2 U S. C. 1532, EPA
generally nmust prepare a witten statenent, including a
cost-benefit analysis, for any proposed or final rule that
“includes any Federal mandate that may result in the
expenditure by State, local, and tribal governnents, in the
aggregate, or by the private sector, of $100, 000,000 or nore

in any one year.” A “Federal mandate” is defined under
section 421(6), 2 U S.C. 658(6), to include a “Federal
i ntergovernnmental nmandate” and a “Federal private sector
mandate.” A “Federal intergovernnmental mandate,” in turn
is defined to include a regul ation that “would i npose an
enforceabl e duty upon State, local, or tribal governnents,”

section 421(5)(A) (i), 2 U S.C. 658(5 (A (i), except for,
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anong other things, a duty that is “a condition of Federal
assi stance,” section 421(5) (A (i)(l). A “Federal private
sector mandate” includes a regulation that “would i npose an
enforceabl e duty upon the private sector,” with certain
exceptions, section 421(7)(A), 2 U.S.C. 658(7)(A).

The EPA is taking the position that the requirenments of
UVRA apply because this action could result in the
establi shment of enforceable mandates directly applicable to
sources (including sources owned by State and | ocal
governnents) that would result in costs greater than $100
mllion in any one year. The UVRA generally requires EPA to
identify and consider a reasonabl e nunber of regul atory
alternatives and adopt the |east-costly, nost cost-effective
or | east-burdensone alternative that achieves the objectives
of the rule. The EPA's UMRA anal ysis, “Unfunded Mandates
Ref orm Act Anal ysis For the Proposed Section 126 Petitions
Under the Clean Air Act Amendnents Title |,” is contained in
t he docket for this action and is sunmari zed bel ow.

This UVRA anal ysis exam nes the inpacts of the proposed
section 126 rul emaki ng on both EGQUs and non-EGUs that are
owned by State, local, and tribal governnents, as well as
sources owned by private entities. This proposal
potentially affects 65 EGUs that are owned by one State and
24 nmunicipalities (Massachusetts owns 6 units, and the
muni ci palities own the remaining 59 units). |In addition, 7
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non- EGUs owned by 2 States and 5 nmunicipalities are
potentially affected. The EPA has not identified any units
on Tribal |ands that would not be subject to the proposed
requi renents. The overall costs are dom nated by the 65
EGUs and are about $30 million per year. The their cost
i npacts are only slightly higher than their production
share, in conparison to all units in the region

Under section 203 of UVRA, 2 U S. C. 1533, before EPA
establi shes any regul atory requirenents “that m ght
significantly or uniquely affect small governnents,” EPA
must have devel oped a small governnent agency plan. The
pl an nust provide for notifying potentially affected smal
governnents; enabling officials of affected snal
governnments to have nmeaningful and tinely input in the
devel opment of EPA regul atory proposals with significant
Federal intergovernnental mandates; and inform ng,
educating, and advising snmall governnments on conpliance with
the regul atory requirenments. The proposed requirenents do
not distingui sh EGUs based on ownership, either for those
units that are included within the scope of the proposed
rule or for those units that are exenpted by the generating
capacity cut-off. Consequently, the proposed rule has no
requi renents that uniquely affect small governnents that own
or operate EGUs within the affected region. Wth respect to

the significance of the rule's provisions, EPA s UVRA
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anal ysis (cited above) denonstrates that the econom c i npact
of the rule will not significantly affect State or muni ci pal
EGUs or non-EGUs, either in terns of total cost incurred and
the inpact of the costs on revenue, or increased cost of
electricity to consunmers. Therefore, devel opnent of a snal
government plan under section 203 of the Act is not
required.

Under section 204 of UWRA, 2 U . S.C 1534, if an agency
proposes a rule that contains a “significant Federa
i ntergovernnmental mandate[], the agency nust devel op a
process to permt elected officials of State, local, and
tribal governnments to provide input into the devel opnent of
the proposal.” 1In order to fulfill UMRA requirenments that
publicly-elected officials be given neaningful and tinely
input in the process of regul atory devel opnent, EPA has sent
letters to five national associations whose nenbers include
el ected officials. The letters provide background
i nformation, request the associations to notify their
menbershi p of the proposed rul enaki ng, and encour age
interested parties to comment on the proposed actions by
sendi ng comments during the public comment period and
presenting testinony at the public hearing on the proposal.
Any conmments will be taken into consideration as the action
nmoves toward final rul emaking.

In addition, during the NOx SIP call, EPA provided
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direct notification to potentially affected State and

muni ci pal | y-owned utilities as part of the public coment
and hearing process attendant to proposal of the NOx SIP
call and suppl enental notice of proposed rul emaki ng. These
procedures hel ped ensure that small governnments had an
opportunity to give tinely input and obtain information on
conpliance. The EPA provided the 26 State- and

muni ci pality-owned utilities and appropriate el ected
officials with a brief sunmary of the proposal and the
estimated inpacts. The public rulemaking also elicited
numer ous comments from State and munici pal utilities and
groups representing utility interests.

Furthernore, for the section 126 rul emaki ng, EPA
publ i shed an ANPR that served to provide notice of the
Agency's intention to propose emssions limts and to
solicit early input on the proposal. This process helped to
ensure that small governnents had an opportunity to give
tinmely input and obtain information on conpliance.

D. Paperwork Reduction Act
The information collection requirenments in this

proposed rul e have been submtted for approval to the OVB
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under the Paperwork Reduction Act, 44 U S. C. 3501 et seq.

An Information Collection Request (ICR) docunment has been
prepared by EPA (1 CR No. 1889.01) and a copy nmay be obtai ned
from Sandy Farmer, OPPE Regul atory Information D vision, US
Envi ronnmental Protection Agency (2137), 401 MSt., SW

Washi ngton, DC 20460 or by calling (202) 260-2740.

The EPA believes that it is essential that sources for
whom fi ndi ngs are made under section 126 of the CAA
denonstrate that they are achieving their required
reductions. This is achieved through the nonitoring and
reporting of em ssions. Accurate and consistent nonitoring
of em ssions also facilitates the trading program which
hel ps ensure that em ssion reductions are achieved in the
nost cost affective way possible.

Respondent s/ Affected Entities: Large fossil fuel
boil ers, turbines and conbi ned cycle units which are
included in the section 126 proposal.

Nunber of Respondents: 2011

Frequency of Response:

- Em ssions reports quarterly for sonme units,
tw ce during ozone season for others
- Test notifications and all owance transfers on an
i nfrequent basis
- Conpliance certifications on an annual basis
Esti mat ed Annual Hour Burden per Respondent: 107
180



Esti mat ed Annual Cost per Respondent: $7,943
Esti mated Total Annual Hour Burden: 216, 671

Esti mated Total Annualized Cost: $13, 859, 599

Note that these are an average estimate for the first three
years of the program The EPA estimates | ower costs in the
first two years of the program because less units will be
participating at that time. The units that will be
participating at that time are units that are applying for
early reduction credits. The EPA also estinates that the
hi ghest conpliance costs will occur in 2002, when the
majority of the units that have to install and certify new
monitors to conply with the programw |l do so. The EPA
believes that the year 2003 wll be nore representative of
t he actual ongoing costs of the program At that tine EPA
estimates a burden of 179 hours per source and a cost of
$27,670 per source.

Burden neans the total tinme, effort, or financial
resources expended by persons to generate, maintain, retain,
or disclose or provide information to or for a federal
agency. This includes the tine needed to review
instructions; develop, acquire, install, and utilize
technol ogy and systens for the purposes of collecting,
val i dating, and verifying information, processing and

mai ntai ning information, and di scl osing and providi ng
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i nformation; adjust the existing ways to conply with any
previously applicable instructions and requirenents; train
personnel to be able to respond to a coll ection of
informati on; search data sources; conplete and review the
collection of information; and transmt or otherw se

di scl ose the information.

An agency may not conduct or sponsor, and a person is
not required to respond to a collection of information
unless it displays a currently valid OVB control nunber.

The OMB control nunbers for EPA's regulations are listed in
40 CFR part 9 and 48 CFR chapter 15.

Comments are requested on the Agency's need for this
i nformation, the accuracy of the provided burden estinates,
and any suggested nethods for m nim zing respondent burden,

i ncl udi ng through the use of automated collection techniques
to the Director, OPPE Regul atory Information D vision, US
Envi ronnmental Protection Agency (2137), 401 MSt., SW

Washi ngton, DC 20460; and to the O fice of Information and
Regul atory Affairs, Ofice of Managenent and Budget, 725
17th St., NW Washington, DC 20503, marked "Attention: Desk
Oficer for EPA." Comments are requested by [Insert date 45

days after publication in the Federal Reqgister]. Please

i nclude the I CR nunber in any correspondence.

E. Executive Order 13045 : Protection of Children from
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Envi ronmental Health Ri sks and Safety R sks
1. Applicability of Executive Order 13045

The Executive Order 13045 applies to any rule that EPA
determnes (1) "economcally significant" as defined under
Executive Order 12866, and (2) the environnental health or
safety risk addressed by the rule has a di sproportionate
effect on children. |[If the regulatory action neets both
criteria, the Agency nust evaluate the environnental health
or safety effects of the planned rule on children; and
expl ain why the planned regulation is preferable to other
potentially effective and reasonably feasible alternatives
consi dered by the Agency. This proposed rule is not subject
to Executive Order 13045, entitled "Protection of Children
from Environnmental Health Risks and Safety Risks"(62 FR
19885, April 23, 1997), because it does not involve
deci sions on environnmental health risks or safety risks that
may di sproportionately affect children.
2. Childrens' Health Protection

I n accordance with section 5(501), the Agency has
eval uated the environnental health or safety effects of the
rule on children, and found that the rule does not
separately address any age groups. However, in conjunction
with the final NOx SIP call rul emaking, the Agency has

conducted a general analysis of the potential changes in
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ozone and PM | evel s experienced by children as a result of
the NOx SIP call; these findings are presented in the R A
The findings include popul ati on-wei ghted exposure
characterizations for projected 2007 ozone and PM
concentrations. The popul ation data includes a census-
derived subdivision for the under 18 group.
F. Executive Order 12898: Environnental Justice

Executive Order 12848 requires that each Federal agency
make achi eving environmental justice part of its m ssion by
identifying and addressing, as appropriate,
di sproportionately high and adverse human health or
environnental effects of its prograns, policies, and
activities on mnorities and | owinconme populations. In
conjunction with the final NOx SIP call rul emaking, the
Agency has conducted a general analysis of the potenti al
changes in ozone and PM Il evels that nmay be experienced by
mnority and | owinconme popul ations as a result of the NOx
SIP call; these findings are presented in the RIA. The
findi ngs include popul ati on-wei ghted exposure
characterizations for projected ozone concentrations and PM
concentrations. The popul ation data includes census-derived
subdi vi sions for whites and non-whites, and for |owincone
gr oups.

G Executive Order 12875: Enhancing the |ntergovernnental
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Par t ner shi p

Under Executive Order 12875, EPA may not issue a
regulation that is not required by statute and that creates
a mandate upon a State, local or tribal governnent, unless
t he Federal governnment provides the funds necessary to pay
the direct conpliance costs incurred by those governnents or
EPA consults with those governnments. |If the nmandate is
unfunded, EPA nust provide to the Ofice of Managenent and
Budget a description of the extent of EPA' s prior
consultation wth representatives of affected State, |ocal
and tribal governnents, the nature of their concerns, copies
of any witten comruni cations fromthe governnents, and a
statenent supporting the need to issue the regulation. In
addi tion, Executive Order 12875 requires EPA to devel op an
effective process permtting elected officials and ot her
representatives of State, |local and tribal governnents “to
provi de nmeani ngful and tinely input in the devel opnent of
regul atory proposal s containing significant unfunded
mandat es.”

The EPA has concluded that this rule may create a
mandate on State and | ocal governnments and that the Federal
governnment will not provide the funds necessary to pay the
direct costs incurred by the State and | ocal governnents in

conplying with the mandate. In order to provide neani ngfu
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and tinely input in the devel opment of this regulatory
action, EPA has sent letters to five national associations
whose nmenbers include elected officials. The letters
provi de background i nformation, request the associations to
notify their nmenbership of the proposed rul emaki ng, and
encourage interested parties to comment on the proposed
actions by sending comments during the public comrent period
and presenting testinony at the public hearing on the
proposal. Any comments will be taken into consideration as
the action noves toward final rul emaking.

Furthernore, for the section 126 rul emaki ng, EPA
publ i shed an ANPR that served to provide notice of the
Agency's intention to propose emissions limts and to
solicit early input on the proposal. This process helped to
ensure that small governnents had an opportunity to give
tinmely input and obtain information on conpliance.

H  Executive Order 13084: Consultation and Coordi nation
with Indian Tribal Governnents

Under Executive Order 13084, EPA may not issue a
regul ation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnments, and that inposes substantial direct
conpliance costs on those communities, unless the governnent

provi des the funds necessary to pay the direct conpliance
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costs incurred by the tribal governnents. |If the mandate is
unfunded, EPA nust provide to the Ofice of Managenent and
Budget, in a separately identified section of the preanble
to the rule, a description of the extent of EPA s prior
consultation wth representatives of affected tri bal
governments, a summary of the nature of their concerns, and
a statenent supporting the need to issue the regulation. In
addi tion, Executive Order 13084 requires EPA to devel op an
ef fective process permtting elected and ot her
representatives of Indian tribal governnments "to provide
meani ngful and tinmely input in the devel opnent of regulatory
policies on matters that significantly or uniquely affect
their conmmunities.”

Today’ s rul e does not significantly or uniquely affect
the communities of Indian tribal governnments and, in any
event, will not inpose substantial direct conpliance costs
on such comunities. The EPA is not aware of sources
| ocated on tribal |ands that could be subject to the
requi renments EPA is proposing in this notice. Accordingly,
the requirenents of section 3(b) of Executive Order 13084 do
not apply.
| .  National Technol ogy Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer and

Advancenment Act of 1995 (NTTAA), Pub L. No. 104-113, 812(d)
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(15 U.S.C. 272 note) directs EPA to use voluntary consensus
standards in its regulatory activities unless to do so would
be inconsistent with applicable |aw or otherw se
inpractical. Voluntary consensus standards are technical
standards (e.g., materials specifications, test nethods,
sanpling procedures, and business practices) that are

devel oped or adopted by voluntary consensus standards

bodi es. The NTTAA directs EPA to provide Congress, through
OwB, expl anations when the Agency deci des not to use
avai |l abl e and applicabl e voluntary consensus standards.

Thi s proposed rul emaki ng would require all sources that
participate in the trading program under proposed part 97 to
nmeet the applicable nonitoring requirenents of part 75.

Part 75 already incorporates a nunber of voluntary consensus
standards. In addition, EPA' s proposed revisions to part 75
proposed to add two nore voluntary consensus standards to
the rule (see 63 FR at 28116-17, discussing ASTM D5373-93
"Standard Methods for Instrunental Determ nation of Carbon,
Hydrogen and Nitrogen in |aboratory sanples of Coal and
Coke," and APl Section 2 "Conventional Pipe Provers" from
Chapter 4 of the Manual of Petrol eum Measurenent Standards,
Cct ober 1988 edition). The EPA's proposed part 75 revisions
al so requested coments on the inclusion of additional

vol untary consensus standards. The EPA has recently
finalized revisions to part 75 addressing sone of the topics
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raised in EPA's proposed revisions to part 75. As part of
this rule finalization, EPA incorporated two new vol untary
consensus standards:
(1) Anerican PetroleumlInstitute (APlI) Petrol eum
Measur enment Standards, Chapter 3, Tank Gaugi ng: Section 1A,
Standard Practice for the Manual Gaugi ng of Petrol eum and
Pet rol eum Products, Decenber 1994; Section 1B, Standard
Practice for Level Measurenent of Liquid Hydrocarbons in
Stationary Tanks by Automatic Tank Gauging, April 1992
(reaffirmed January 1997); Section 2, Standard Practice for
Gaugi ng Petrol eum and Petrol eum Products in Tank Cars,
Sept enber 1995; Section 3, Standard Practice for Level
Measur ement of Liquid Hydrocarbons in Stationary Pressurized
St orage Tanks by Automati c Tank Gaugi ng, June 1996; Section
4, Standard Practice for Level Measurenment of Liquid
Hydr ocar bons on Marine Vessels by Automatic Tank Gaugi ng,
April 1995; and Section 5, Standard Practice for Level
Measur ement of Light Hydrocarbon Liquids Onboard Marine
Vessel s by Automatic Tank Gaugi ng, March 1997; and
(2) Shop Testing of Automatic Liquid Level Gages, Bulletin
2509 B, Decenber 1961 (Reaffirnmed October 1992), for 875.19.
The EPA intends to finalize other revisions to part 75
and address comments related to additional voluntary
consensus standards at that tine.
Thi s proposed rul emaki ng i nvol ves envi ronnent al
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nmonitoring or nmeasurenent. Sources that participate in the
tradi ng program would be required to neet the nonitoring
requi renents under part 75. Consistent with the Agency’s
Per f or mance Based Measurenment System (PBMS), part 75 sets
forth performance criteria that allow the use of alternative
met hods to the ones set forth in part 75. The PBMS approach
is intended to be nore flexible and cost effective for the
regul ated community; it is also intended to encourage

i nnovation in analytical technology and inproved data
quality. The EPA is not precluding the use of any nethod,
whet her it constitutes a voluntary consensus standard or

not, as long as it neets the performance criteria specified,
however, any alternative nethods nmust be approved in advance
before they nmay be used under part 75.

The EPA wel conmes comments on this aspect of the
proposed rul emaki ng and, specifically, invites the public to
identify potentially applicable voluntary consensus
standards and to expl ain why such standards shoul d be used

in this regul ation.
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Fi ndi ngs of Significant Contribution and Rul emaki ng on
Section 126 Petitions for Purposes of Reducing Interstate
Ozone Transport

page of

Li st of Subjects

40 CFR Part 52
Environnmental protection, Ar pollution control, Em ssions
tradi ng, N trogen oxides, Ozone transport, Reporting and

recor dkeepi ng requirenents.

40 CFR Part 97
Environnmental protection, Ar pollution control, Em ssions
tradi ng, N trogen oxides, Ozone transport, Reporting and

recor dkeepi ng requirenents.

Dat ed:

Carol M Browner,

Adm ni strat or
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For the reasons set forth in the preanble, parts 52 and 97
of chapter 1 of title 40 of the Code of Federal Regul ations

are proposed to be anended as foll ows:

PART 52-- APPROVAL AND PROMULGATI ON OF | MPLEMENTATI ON PLANS

1. The authority citation for part 52 continues to read as
fol |l ows:

Authority: 42 U S.C. 7401-7671q.
Subpart A - Ceneral Provisions [anmended]
2. Subpart Ais anended to add 852.34 to read as foll ows:
8§52.34 Action on petitions submtted under section 126
relating to em ssions of nitrogen oxides.

(a) Purpose and Applicability. Paragraphs (b) through

(1) of this section set forth EPA's affirmative and negative
techni cal determ nations regardi ng whether, with respect to
the national anbient air quality standards (NAAQS) for

ozone, certain new and existing sources of em ssions of
nitrogen oxides ("NOx") in certain States emt NOX in
anmounts that wll contribute significantly to nonattai nnment
in, or interfere with mai ntenance by, one or nore States

that submitted petitions in 1997 addressi ng such NOx
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em ssions under section 126 of the Clean Air Act. (As used
in this section, the termnew source includes nodified
sources, as well.) The States that submtted such petitions
are Connecticut, Mine, Massachusetts, New Hanpshire, New
Yor k, Pennsyl vani a, Rhode |sland, and Vernont (each of

whi ch, hereinafter in this section, nay be referred to al so
as a "petitioning State"). Paragraph (j) of this section
sets forth EPA s decisions about whether to grant or deny
each of those petitions, and paragraph (k) of this section
sets forth the em ssions-reduction requirenents that wll
apply to the affected NOx sources to the extent any of the
petitions is granted. Appendix A of part 97 of this chapter
contains a list of the existing NOx sources that as of date
of signature are covered by the affirmative technica

determ nati ons descri bed herein, and that would be required
to meet such pollution-control requirenents to the extent a
petition covering such sources is granted.

(b) Technical Determnations Relating to Inpacts on

Ozone Levels in Connecticut.

(1) Affirmative Technical Determ nations with Respect

to the 1-Hour Orone Standard in Connecticut. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources emts or would emt

NOx in amounts that contribute significantly to
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nonattai nnment in the State of Connecticut with respect to
the 1-hour NAAQS for ozone if it is or will be:

(1) In a category of sources described in 40 CFR 97. 4;

(1i) Located in one of the States (or portions
thereof) listed in paragraph (b)(2) of this section; and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the
State of Connecti cut.

(2) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Connecticut. The States, or portions of States, that

contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:

(i) Del awar e.

(i1i) District of Colunbia.

(ti1) Portion of Indiana |ocated in OTAG Subregions 2
and 6, as shown in appendix F, Figure F-2 of this part.

(tv) Portion of Kentucky |ocated in OTAG Subregi on 6,
as shown in appendix F, Figure F-2 of this part.

(v) Maryl and.

(vi) Portion of Mchigan |ocated in OTAG Subregion 2,

as shown in appendix F, Figure F-2 of this part.
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(vii) Portion of North Carolina |ocated in OTAG
Subregion 7, as shown in appendix F, Figure F-2 of this
part.

(viii) New Jersey.

(i1x) Portion of New York extending west and south of
Connecticut, as shown in appendix F, Figure F-2 of this
part.

(x) Onio.

(xi) Pennsyl vani a.

(xi1) Virginia.

(xiti) West Virginia

(3) Negative Technical Determ nations wth Respect to

the 1-Hour Ozone Standard in Connecticut. The Adm ni strator

of EPA finds that any existing or new maj or source or group
of stationary sources that is or will be located in one of
the States (or portions thereof) listed in paragraph (b)(4)
of this section does not or would not emit NOx in amounts
that contribute significantly to nonattainment in the State
of Connecticut, with respect to the 1-hour NAAQS for ozone.
The Adm nistrator also finds that any existing or new major
source or group of stationary sources does not or would not
emt NOX in such amounts if it:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (b)(2) of this
section; and
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(ti) Is or will be within one of the "Named Source
Categories" listed in the portion of Table F-1 in appendix F
of this part describing the sources covered by the petition
of the State of Connecticut; but

(tit) Is not in a category of sources described in 40
CFR 97. 4.

(4) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Connecti cut.

The States or portions thereof described in paragraph
(b)(3) of this section are:
(1) Portion of Tennessee | ocated in OTAG Subregion 6,

as shown in appendix F, Figure F-2.

(c) Technical Determnations Relating to Inpacts on

Ozone Level s in M ne.

(1) Affirmative Technical Determ nations with Respect

to the 1-Hour Orone Standard in Maine. The Adm ni strator of

EPA finds that any existing or new major source or group of
stationary sources emts or would emt NOx in anounts that
contribute significantly to nonattainnment in the State of
Mai ne, with respect to the 1-hour NAAQS for ozone if it is
or will be:

(I') In a category of sources described in 40 CFR 97. 4;

196



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

(i1i) Located in one of the States (or portions
thereof) listed in paragraph (c)(2) of this section; and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the
State of Mai ne.

(2) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Maine. The States, or portions of States, that contain
sources for which EPA is making an affirmative technical
determ nation are:

(1) Connecticut.

(1i1) Del awnare.

(tit) District of Colunbia.

(1v) Maryland.

(v) Massachusetts.

(vi) New Jersey.

(vii) New York.

(viii) Pennsyl vani a.

(i1 x) Rhode Island.

(3) Negative Technical Determ nations wth Respect to

the 1-Hour Ozone Standard in Maine. The Adm ni strator of

EPA finds that any existing or new major source or group of

197



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

stationary sources that is or wll be located in one of the
States (or portions thereof) listed in paragraph (c)(4) of
this section does not or would not emt NOx in anounts that
contribute significantly to nonattainnment in the State of

Mai ne, with respect to the 1-hour NAAQS for ozone. The

Adm ni strator also finds that any existing or new major
source or group of stationary sources that does not or would
not emt NOXx in such amounts if it:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (c)(2) of this
section; and

(ti) Is or will be within one of the "Named Source
Categories" listed in the portion of Table F-1 in appendix F
of this part describing the sources covered by the petition
of the State of Maine; but

(tit) Is not in a category of sources described in 40

CFR 97. 4.

(4) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Mai ne.
The States or portions thereof described in paragraph
(c)(3) of this section are:

(1) Portion of North Carolina within a 600 mle radius
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of Maine's ozone nonattai nnment areas, as shown in appendi x
F, Figure F-3 of this part.

(11) New Hanpshire.

(ti1) Portion of Chio within a 600 mle radius of
Mai ne' s ozone nonattai nnment areas, as shown in appendi x F,
Figure F-3 of this part.

(tv) Vernont.

(v) Portion of Virginia within a 600 mle radius of
Mai ne' s ozone nonattai nnment areas, as shown in appendi x F,
Figure F-3 of this part.

(vi) Portion of West Virginia within a 600 mle radius
of Maine's ozone nonattai nment areas, as shown in appendi x
F, Figure F-3 of this part.

(d) Technical Determnations Relating to Inpacts on

Ozone Levels in Massachusetts.

(1) Affirmative Technical Determ nations with Respect

to the 1-Hour Orone Standard in Massachusetts. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources emts or would emt
NOx in amounts that contribute significantly to
nonattai nment in the State of Massachusetts, with respect to
the 1-hour NAAQS for ozone if it is or will be:
(1) In a category of sources described in 40 CFR 97. 4;
(1i) Located in one of the States (or portions
thereof) listed in paragraph (d)(2) of this section; and
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(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the
State of Massachusetts.

(2) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Massachusetts. The States or portions of States that contain

sources for which EPA is making an affirmative technica
determ nation are:

(i) Al counties in Ohio located within a 3-county-
wi de band of the Chio River, as shown in appendi x F, Figure
F-4 of this part.

(ti) Al counties in Wst Virginia |located within a 3-
county-w de band of the Chio River, as shown in appendix F
Figure F-4 of this part.

(3) Negative Technical Determ nations wth Respect to

the 1-Hour Orzone Standard in Massachusetts. The

Adm ni strator of EPA finds that any existing or new ngjor
source or group of stationary sources that is or will be

| ocated in one of the States (or portions thereof) listed in
paragraph (d)(4) of this section does not or would not emt
NOx in amounts that contribute significantly to

nonattai nment in the State of Massachusetts, with respect to
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the 1-hour NAAQS for ozone. The Admi nistrator also finds
that any existing or new major source or group of stationary
sources does not or would not emt NOx in such anpbunts if

it:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (d)(2) of this
section; and

(ti) Is or will be within one of the "Named Source
Categories" listed in the portion of Table F-1 in appendix F
of this part describing the sources covered by the petition
of the State of Massachusetts; but

(ti1) is not in a category of sources described in 40

CFR 97. 4.

(4) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Massachusetts.

The States or portions thereof described in paragraph
(d)(3) of this section are:

(1) Al counties in Kentucky |located within a 3-
county-w de band of the Chio River, as shown in appendix F
Figure F-4 of this part.

(ii) Al counties in Indiana |ocated within a 3-
county-w de band of the Chio River, as shown in appendix F
Figure F-4 of this part.
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(5) Affirmative Technical Determ nations with Respect

to the 8-Hour Orone Standard in Massachusetts. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources emts or would emt
NOx in amounts that contribute significantly to
nonattai nment in, or interfere with maintenance by, the
State of Massachusetts, with respect to the 8-hour NAAQS for
ozone if it is or wll be:

(1) I'n a category of sources described in 40 CFR 97. 4;

(i1) Located in one of the States (or portions thereof)
listed in paragraph (d)(6) of this section; and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the
State of Massachusetts.

(6) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal

Determ nation with Respect to the 8-Hour Ozone Standard in

Massachusetts. The States, or portions of States, that

contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:

(i) Al counties in Ohio located within a 3-county-
wi de band of the Chio River, as shown in appendi x F, Figure

F-4 of this part.
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(ti) Al counties in Wst Virginia located within a 3-
county-w de band of the Chio River, as shown in appendix F
Figure F-4 of this part.

(7) Negative Technical Determinations wwth Respect to

the 8-Hour Orzone Standard in Massachusetts. The

Adm ni strator of EPA finds that any existing or new ngjor
source or group of stationary sources that is or will be

| ocated in one of the States (or portions thereof) listed in
paragraph (d)(8) of this section does not or would not emt
NOx in amounts that contribute significantly to

nonattai nment in, or interfere with maintenance by, the
State of Massachusetts, with respect to the 8-hour NAAQS for
ozone. The Admi nistrator also finds that any existing or
new maj or source or group of stationary sources does not or
would not emt NOXx in such anounts if it is or will be:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (d)(6) of this
section; and

(ti) Is or will be within one of the "Named Source
Categories" listed in the portion of Table F-1 in appendix F
of this part describing the sources covered by the petition
of the State of Massachusetts; but

(tit) is not in a category of sources described in 40
CFR 97. 4.

(8) States or Portions of States that Contain No
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Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 8-Hour Ozone Standard in

Massachusetts.

The States or portions thereof described in paragraph
(d)(7) of this section are:

(i) Al counties in Indiana |located within a 3-county-
wi de band of the Chio River, as shown in appendi x F, Figure
F-4 of this part.

(ii) Al counties in Kentucky |ocated within a 3-
county-w de band of the Chio River, as shown in appendi x F,
Figure F-4 of this part.

(e) Technical Determnations Relating to Inpacts on

Ozone Levels in New Hanpshire.

(1) Affirmative Technical Determ nations with Respect

to the 1-Hour Orone Standard in New Hanpshire. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources emts or would emt
NOx in amounts that contribute significantly to
nonattai nment in the State of New Hanpshire, with respect to
the 1-hour NAAQS for ozone if it is or will be:
(I') In a category of sources described in 40 CFR 97. 4;
(1i) Located in one of the States (or portions
thereof) listed in paragraph (e)(2) of this section; and

(tit) Wthin one of the "Named Source Categories”
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listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the
State of New Hanpshire.

(2) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

New Hanpshire. The States, or portions of States, that

contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:

(1) Connecticut.

(1i1) Del awnare.

(tit) District of Colunbia.

(1v) Maryland.

(v) Massachusetts.

(vi) New Jersey.

(vii) New YorKk.

(viii) Pennsyl vani a.

(i1 x) Rhode Island.

(x) Virginia.

(3) Negative Technical Determ nations wth Respect to

the 1-Hour Orzone Standard in New Hanpshire. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources that is or will be

| ocated in one of the States (or portions thereof) listed in

205



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

paragraph (e)(4) of this section does not or would not emt
NOx in amounts that contribute significantly to

nonattai nment in the State of New Hanpshire, with respect to
the 1-hour NAAQS for ozone. The Admi nistrator also finds
that any existing or new major source or group of stationary
sources does not or would not emt NOx in such anounts if

it:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (e)(2) of this
section; and

(ti) Is or will be within one of the "Named Source
Categories" listed in the portion of Table F-1 in appendix F
of this part describing the sources covered by the petition
of the State of New Hanpshire; but

(ti1) is not in a category of sources described in 40
CFR 97. 4.

(4) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

New Hanpshire.

The States or portions thereof described in paragraph
(e)(3) of this section are:
(1) Illinois.
(1i1) Indiana.
(ti1) Portion of Iowa w thin OTAG Subregion 1, as
206



shown in appendix F, Figure F-5 of this part.

(1v) Kentucky.

(v) Muine.

(vi) Portion of Mchigan within OTAG Subregions 1 and
2, as shown in appendix F, Figure F-5 of this part.

(vii) Portion of Mssouri wthin OTAG Subregion 5, as
shown in appendix F, Figure F-5 of this part.

(viii) North Carolina

(ix) ©hio.

(x) Tennessee.

(xi) West Virginia

(xi1) Portion of Wsconsin wwth in OTAG Subregion 1
as shown in appendix F, Figure F-5 of this part.

(xiti) Vernont.

(f) Technical Determinations Relating to |Inpacts on

Ozone Levels in the State of New YorKk.

(1) Affirmative Technical Determ nations with Respect

to the 1-Hour Orone Standard in the State of New York. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources emts or would emt
NOx in amounts that contribute significantly to
nonattai nment in the State of New York, with respect to the
1- hour NAAQS for ozone:

(I') In a category of sources described in 40 CFR 97. 4;

(1i) Located in one of the States (or portions
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thereof) listed in paragraph (f)(2) of this section; and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the
State of New York.

(2) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

the State of New York. The States, or portions of States,

that contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:

(1) Del aware.

(i1i) District of Col unbi a.

(ti1) Portion of Indiana |ocated in OTAG Subregions 2
and 6, as shown in appendix F, Figure F-6 of this part.

(tv) Portion of Kentucky |ocated in OTAG Subregion 6,
as shown in appendix F, Figure F-6 of this part.

(v) Maryl and.

(vi) Portion of Mchigan |ocated in OTAG Subregion 2,
as shown in appendix F, Figure F-6 of this part.

(vii) Portion of North Carolina |ocated in OTAG
Subregions 6 and 7, as shown in appendix F, Figure F-6 of
this part.

(viii) New Jersey.

(ix) Onio.
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(x) Pennsyl vani a.
(xi) VMirginia.
(xi1) West Virginia

(3) Negative Technical Determ nations wth Respect to

the 1-Hour COrzone Standard in the State of New York. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources that is or will be

| ocated in one of the States (or portions thereof) listed in
paragraph (f)(4) of this section does not or would not emt
NOx in amounts that contribute significantly to

nonattai nnent in the State of New York, with respect to the
1- hour NAAQS for ozone. The Admnistrator also finds that
any existing or new maj or source or group of stationary
sources does not or would not emt NOx in such anobunts if

it:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (f)(2) of this
section; and

(ti) Is or will be within one of the "Named Source
Categories" listed in the portion of Table F-1 in appendix F
of this part describing the sources covered by the petition
of the State of New York; but

(tit) Is not in a category of sources described in 40
CFR 97. 4.

(4) States or Portions of States that Contain No
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Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

the State of New YorKk.

The States or portions thereof described in paragraph
(f)(3) of this section are:

(1) Portion of Tennessee | ocated in OTAG Subregion 6,
as shown in appendix F, Figure F-6 of this part.

(g) Technical Determnations Relating to Inpacts on

Ozone Levels in Pennsyl vani a.

(1) Affirmative Technical Determ nations with Respect

to the 1-Hour Orone Standard in Pennsylvania. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources emts or would emt
NOx in amounts that contribute significantly to
nonattai nnment in the State of Pennsylvania, with respect to
the 1-hour NAAQS for ozone if it is or wll be:
(1) In a category of sources described in 40 CFR 97. 4;
(1i) Located in one of the States (or portions
thereof) listed in paragraph (g)(2) of this section; and
(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the

State of Pennsyl vani a.

(2) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal
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Determ nation with Respect to the 1-Hour Ozone Standard in

Pennsyl vania. The States, or portions of States, that

contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:

(1) North Carolina.

(ii) Onio.

(tit) Virginia.

(1v) West Virginia.

(3) Negative Technical Determ nations wth Respect to

the 1-Hour Ozone Standard in Pennsylvania. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources that is or will be
| ocated in one of the States (or portions thereof) listed in
par agraph (g)(4) of this section does not or would not emt
NOx in amounts that contribute significantly to
nonattai nment in the State of Pennsylvania, with respect to
the 1-hour NAAQS for ozone. The Admi nistrator also finds
that any existing or new mgjor source or group of stationary
sources does not or would not emt NOx in such anpbunts if
it:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (g)(2) of this
section; and

(i) Is or will be within one of the "Named Source
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Categories" listed in the portion of Table F-1 in appendix F
of this part describing the sources covered by the petition
of the State of Pennsyl vani a; but

(tit) Is not in a category of sources described in 40
CFR 97. 4.

(4) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Pennsyl vani a.

The States or portions thereof described in paragraph
(9)(3) of this section are:

(i) Al abana.

(1i1) Arkansas.

(ri1) Georgia.

(iv) Illinois.

(v) Indiana

(vi) |owa.

(vii) Kentucky.

(viii) Louisiana.

(ix) M chigan.

(x) M nnesot a.

(xi) M ssissippi.

(xi1) Mssouri.

(xiti) South Carolina
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(xiv) Tennessee.
(xv) Wsconsin.

(5 Affirmative Technical Determ nations with Respect

to the 8-Hour Orone Standard in Pennsylvania. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources emts or would emt
NOx in amounts that contribute significantly to
nonattai nment in, or interfere with maintenance by, the
State of Pennsylvana, with respect to the 8-hour NAAQS for
ozone:
(1) In a category of sources described in 40 CFR 97. 4;
(1i) Located in one of the States (or portions
thereof) listed in paragraph (g)(6) of this section; and
(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the
State of Pennsyl vani a.

(6) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal

Determ nation with Respect to the 8-Hour Ozone Standard in

Pennsyl vania. The States, or portions of States, that

contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:

(i) Al abana.
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(ii) Illinois.

(ti1) Indiana.

(1v) Kentucky.

(v) Mchigan.

(vi) Mssouri.

(vii) North Carolina
(viii) Onio.

(1 x) Tennessee.

(x) Virginia

(xi) West Virginia

(7) Negative Technical Determinations wwth Respect to

the 8-Hour Ozone Standard in Pennsylvania. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources that is or will be
| ocated in one of the States (or portions thereof) listed in
paragraph (g)(8) of this section does not or would not emt
NOx in amounts that contribute significantly to
nonattai nment in, or interfere with maintenance by, the
State of Pennsylvania, with respect to the 8-hour NAAQS for
ozone. The Administrator also finds that any existing or
new maj or source or group of stationary sources does not or
would not emt NOx in such amounts if it:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (g)(6) of this
section; and
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(ti) Is or will be within one of the "Named Source
Categories" listed in the portion of Table F-1 in appendix F
of this part describing the sources covered by the petition
of the State of Pennsyl vani a; but

(tit) Is not in a category of sources described in 40
CFR 97. 4.

(8) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 8-Hour Ozone Standard in

Pennsyl vani a.

The States or portions thereof described in paragraph
(g)(7) of this section are:

(1) Arkansas.

(ii) Georgia.

(iii) lowa.

(1v) Louisiana.

(v) M nnesot a.

(vi) M ssissippi.

(vii) South Carolina

(viii) Wsconsin.

(h) Technical Determinations Relating to |Inpacts on

Ozone Levels in Rhode |sl and.

(1) Affirmative Technical Determ nations with Respect

to the 1-Hour Orone Standard in Rhode Island. The

Adm ni strator of EPA finds that any existing or new major
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source or group of stationary sources emts or would emt
NOx in amounts that contribute significantly to
nonattai nment in the State of Rhode Island, with respect to
the 1-hour NAAQS for ozone if it is or wll be:
(1) In a category of sources described in 40 CFR 97. 4;
(1i) Located in one of the States (or portions
thereof) listed in paragraph (h)(2) of this section; and
(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendix F of this
part describing the sources covered by the petition of the
State of Rhode I sl and.

(2) States or Portions of States that Contain Sources

for which EPA is Making an Affirmati ve Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Rhode Island. The States, or portions of States, that

contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:

(i) Al counties in Ohio located within a 3-county-
wi de band of the Chio River, as shown in appendi x F, Figure
F-8 of this part.

(i) Al counties in West Virginia |located within a 3-
county-w de band of the Chio River, as shown in appendi x F,
Figure F-8 of this part.

(3) Negative Technical Determ nations wth Respect to
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the 1-Hour COrzone Standard in Rhode |Island. The

Adm ni strator of EPA finds that any existing or new major
source or group of stationary sources that is or will be

| ocated in one of the States (or portions thereof) listed in
par agraph (h)(4) of this section does not or would not emt
NOx in amounts that contribute significantly to

nonattai nment in the State of Rhode Island, with respect to
the 1-hour NAAQS for ozone. The Admi nistrator also finds
that any existing or new major source or group of stationary
sources does not or would not emt NOx in such anpbunts if

it:

(1) Is or will be located in one of the States (or
portions thereof) listed in paragraph (h)(2) of this
section; and

(i) Is or will be within one of the "Named Source
Categories" listed in the portion of Table F-1 in Appendix F
of this part describing the sources covered by the petition
of the State of Rhode Island; but

(tit) Is not in a category of sources described in 40
CFR 97. 4.

(4) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Rhode 1 sl and.

The States or portions thereof described in paragraph
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(h)(3) of this section are:

(1) Al counties in Kentucky |located within a 3-
county-w de band of the Chio River, as shown in appendix F
Figure F-8 of this part.

(i) Al counties in Indiana |ocated within a 3-county
wi de-band of the Chio River, as shown in appendi x F, Figure
F-8 of this part.

(1) Technical Determinations Relating to |Inpacts on

Ozone Levels in Vernont.

(1) Negative Technical Determinations wwth Respect to

the 1-Hour Ozone Standard in Vernont. The Admn ni strator of

EPA finds that any existing or new major source or group of
stationary sources that is or wll be located in one of the
States (or portions thereof) listed in paragraph (i)(2) of
this section does not or would not emt NOx in anounts that
contribute significantly to nonattainnment in the State of
Vernmont, with respect to the 1-hour NAAQS for ozone.

(2) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 1-Hour Ozone Standard in

Ver nont .

The States or portions thereof described in paragraph
(1)(1) of this section are:

(1) Portion of Alabama within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
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this part.

(1i) Portion of Connecticut within 1000 mles
sout hwest from Benni ngton, VT, as shown in appendix F,
Figure F-9 of this part.

(ti1) Del aware.

(iv) District of Colunbia.

(v) Portion of Georgia within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(vi) Illinois.

(vii) Indiana.

(viii) Portion of lowa within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(1x) Kentucky.

(x) Maryl and.

(xi) Portion of Massachusetts within 1000 mles
sout hwest from Benni ngton, VT, as shown in appendix F,
Figure F-9 of this part.

(xii) Portion of Mchigan within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(xiti) Portion of Mssouri wthin 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of

this part.
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(xiv) New Jersey.

(xv) Portion of New York within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(xvi) North Carolina.

(xvii) Onio.

(xviii) Pennsylvani a.

(xi x) South Carolina.

(xx) Portion of Tennessee within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(xxi) Virginia

(xxii) West Virginia.

(xxiii) Portion of Wsconsin within 1000 mles
sout hwest from Benni ngton, VT, as shown in appendi x F,
Figure F-9 of this part.

(3) Negative Technical Determ nations wth Respect to

the 8-Hour Ozone Standard in Vernont. The Admni ni strator of

EPA finds that any existing or new major source or group of
stationary sources that is or wll be located in one of the
States (or portions thereof) listed in paragraph (i)(4) of
this section does not or would not emt NOx in anounts that
contribute significantly to nonattainnment in, or interfere
wi th mai ntenance by, the State of Vernont, with respect to

t he 8-hour NAAQS for ozone.
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(4) States or Portions of States that Contain No

Sources for Which EPA is Making an Affirmative Techni cal

Determ nation with Respect to the 8-Hour Ozone Standard in

Ver nont .

The States or portions thereof described in paragraph
(1)(3) of this section are:

(1) Portion of Alabama within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(1i) Portion of Connecticut within 1000 mles
sout hwest from Benni ngton, VT, as shown in appendix F,
Figure F-9 of this part.

(ti1) Del aware.

(tv) District of Colunbia.

(v) Portion of Georgia within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(vi) Illinois.

(vii) Indiana.

(viti) Portion of lowa within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(1x) Kentucky.

(x) Maryl and.

(xi) Portion of Massachusetts within 1000 mles
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sout hwest from Benni ngton, VT, as shown in appendi x F,
Figure F-9 of this part.

(xii) Portion of Mchigan within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(xiti) Portion of Mssouri wthin 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(xiv) New Jersey.

(xv) Portion of New York within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(xvi) North Carolina.

(xvii) Onio.

(xviii) Pennsylvani a.

(xi x) South Carolina.

(xx) Portion of Tennessee within 1000 m | es sout hwest
from Benni ngton, VT, as shown in appendix F, Figure F-9 of
this part.

(xxi) Virginia

(xxii) West Virginia.

(xxiii) Portion of Wsconsin within 1000 mles
sout hwest from Benni ngton, VT, as shown in appendix F,
Figure F-9 of this part.

(j) Action on Petitions for Section 126(b) Fi ndings.
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(1) For each existing or new major source or group of
stationary sources for which the Adm nistrator has nmade an
affirmative technical determ nation as described in
paragraphs (b) through (i) of this section as to inpacts on
nonattai nment or mai ntenance of a particular NAAQS for ozone
in a particular petitioning State, a finding of the
Adm ni strator that each such major source or group of
stationary sources emts or would emt NOx in violation of
the prohibition of Cean Air Act section 110(a)(2)(D) (i) (l)
with the respect to nonattai nnment or maintenance of such
standard in such petitioning State wll be deened to be
made:

(1) As of Novenmber 30, 1999, if by such date EPA does
not issue either:

(A) A proposed approval, under section 110(k) of the
Clean Air Act, of a State inplenmentation plan revision
submtted by such State to conply with the requirenents of
section 110(a)(2)(D)(i)(1) of the Clean Air Act; or

(B) A final Federal inplenentation plan neeting such
requi renents for such State.

(ii1) As of May 1, 2000, if by Novenber 30, 1999, EPA
takes the action described in paragraph (j)(1)(i) of this
section for such State, but, by May 1, 2000, EPA does not
approve or pronul gate inplenentation plan provisions neeting
such requirenents for such State.
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(2) The making of any such finding as to any such
maj or source or group of stationary sources shall be
considered to be the making of a finding under subsection
(b) of section 126 of the Cean Air Act as to such nmgjor
source or group of stationary sources. Each aspect of a
petition as to which the Adm ni strator has made an
affirmative technical determ nation (as described in
par agr aphs (b) through (i) of this section) shall be deened
denied as of May 1, 2000, if a section 126(b) finding has
not been deened to have been nade by that date.

Not wi t hst andi ng any ot her provision of this paragraph or
section, after such a finding has been deened to be nade
under this paragraph as to a particular major source or
group of stationary sources in a particular State, such
finding will be deened to be wthdrawn, and the
correspondi ng part of the relevant petition(s) denied, if
the Adm nistrator issues a final action putting in place

i npl enmentation plan provisions that conply with the

requi renents of section 110(a)(2)(D)(i)(l) of the Cean Ar
Act for such State.

(3) For each new or existing major source or group of
stationary sources for which the Adm nistrator has made a
negati ve technical determnation in any of paragraphs (b)
through (i) of this section as to inpacts on a particul ar
petitioning State with respect to a particul ar NAAQS for
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ozone, the Adm nistrator hereby denies the petition of such
petitioning State and determ nes that such new or existing
maj or source or group of stationary sources does not emt or
would not emt in violation of the prohibition in Cean Ar
Act section 110(a)(2)(D)(i)(l) with respect to inpacts on
nonatt ai nnment or mai ntenance of such standard in such
petitioning State.

(k) The provisions of part 97 of this chapter apply to
t he owner or operator of any new or existing major source,
or other source within any group of stationary sources, as
to which the Adm nistrator makes a finding under section
126(b) of the Clean Air Act pursuant to the provisions of

paragraph (j) of this section.
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APPENDI X F--CLEAN Al R ACT SECTI ON 126 PETI TI ONS FROM EI GHT

NORTHEASTERN STATES: NAMED SOURCE CATEGORI ES AND GEOGRAPHI C

COVERACE

The table and figures in this appendi x are cross-referenced

in 852. 34.

TABLE F-1. Named Source Categories in Section 126 Petitions

Petitioning

State

Named Source Categories

Connecti cut

Fossil fuel-fired boilers or other indirect
heat exchangers with a maxi num gross heat
i nput rate of 250 nmmBtu/ hr or greater and
electric utility generating facilities with

a rated output of 15 MNor greater.

Mai ne

Electric utilities and steam generating
units with a heat input capacity of 250

mBt u/ hr or greater.

Massachusetts

Electricity generating plants.

New Hanpshire

Fossil fuel-fired indirect heat exchange
conmbustion units and fossil fuel-fired
el ectric generating facilities which emt

ten tons of NOx or nore per day.
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New Yor k Fossil fuel-fired boilers or indirect heat
exchangers with a maxi mrum heat input rate
of 250 mmBtu/ hr or greater and electric

utility generating facilities with a rated

out put of 15 MWor greater.

Pennsyl vania |[Fossil fuel-fired indirect heat exchange

conmbustion units with a maxi rumrated heat
i nput capacity of 250 mmBtu/ hr or greater,
and fossil fuel-fired electric generating

facilities rated at 15 MWor greater.

Rhode 1 sl and Electricity generating plants.

Ver nont Fossil fuel-fired electric utility
generating facilities wth a maxi num gross
heat input rate of 250 mmBtu/ hr or greater

and potentially other unidentified major

sources.

[ NOTE TO TYPESETTER - | NSERT FI GURES F1- F9 HERE]
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PART 97 -- Federal NOx Budget Tradi ng Program

5. The authority citation for part 97 reads as foll ows:
Aut hority: 42 U. S C. 7401, 7403, 7410, and 7601

6. Part 97 is added to read as foll ows:

Subpart A - NOx Budget Trading Program General Provisions

§ 97.1 Purpose.

§ 97.2 Definitions.

8§ 97.3 Measurenents, abbreviations, and acronyns.
§ 97.4 Applicability.

§ 97.5 Retired unit exenption.

8§ 97.6 Standard requirenents.

8§

97.7 Conputation of tine.

Subpart B - Authorized Account Representative for NOx
Budget Sour ces

8 97.10 Authorization and responsibilities of the NOx
aut hori zed account representative.

8§ 97.11 Alternate NOx authorized account representative.
8§ 97.12 Changing the NOx authorized account
representative, alternate NOx authorized account
representative; changes in the owners and operators.

8§ 97.13 Account certificate of representation.

8§ 97.14 (bjections concerning the NOx authorized account

representative.
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Subpart C - Permts

8§ 97.20 General NOx Budget permt requirenents.

8 97.21 Subm ssion of NOx Budget permt applications.
8§ 97.22 Information requirenents for NOx Budget permt
appl i cations.

8§ 97.23 NOx Budget permt contents.

8§ 97.24 Effective date of initial NOx Budget permt.

8§ 97.25 NOx Budget permt revisions.

Subpart D - Conpliance Certification

§ 97.30 Conpliance certification report.

§ 97.31 Admnistrator’s action on conpliance
certifications.

Subpart E - NOx Al l owance All ocations

8§ 97.40 Tradi ng program budget.

8§ 97.41 Timng requirenents for NOx al l owance all ocati ons.
§ 97.42 NOx allowance all ocati ons.

Subpart F - NOx All owance Tracking System

8 97.50 NOx Allowance Tracki ng System accounts.

8§ 97.51 Establishment of accounts.

8§ 97.52 NOx Allowance Tracking Systemresponsibilities of
NOx aut horized account representative.

§ 97.53 Recordation of NOx all owance all ocati ons.

§ 97.54 Conpliance.

§ 97.55 Banking.
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8§ 97.56 Account error

8 97.57 dosing of general accounts.

Subpart G - NOx Al l owance Transfers

8 97.60 Scope and subm ssion of NOx all owance transfers.
§ 97.61 EPA recordation

§ 97.62 Notification.
Subpart H - Mnitoring and Reporting

8§ 97.70 GCeneral requirenents.

§ 97.71 Initial certification and recertification
pr ocedur es.

§ 97.72 CQut of control periods.

§ 97.73 Notifications.

8 97.74 Recordkeeping and reporting.

§ 97.75 Petitions.

8§ 97.76 Additional requirenents to provide data for

al | ocati ons purposes

Subpart | - Individual Unit Opt-ins

§ 97.80 Applicability.

§ 97.81 Ceneral
97.82 NOx authorized account representative.
97.83 NOx Budget opt-in permt.
97.84 (Opt-in process.

97.85 NOx Budget opt-in permt contents.

w w w W w

97.86 W thdrawal from NOx Budget Tradi ng Program
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8 97.87 Change in regul atory status.

§ 97.88 N allowance allocations to opt-in units.

Subpart A- Federal NOx Budget Tradi ng Program Gener al
Provi si ons

§ 97.1  Purpose.

This part establishes general provisions and the
applicability, permtting, allowance, excess eni ssions,
nmonitoring, and opt-in provisions for the federal NOx Budget
Tradi ng Program under 8§ 110(c) or 8 126 of the Act, as a
means of mtigating the interstate transport of ozone and

ni trogen oxi des, an ozone precursor. The owner or operator
of a unit, or any other person, shall conmply with

requi renents of this part as a matter of federal lawonly if
such conmpliance is required by 8 52.34 or 8§ 52.35 of this
chapter.

§ 97.2 Definitions.

The terns used in this part shall have the neanings set
forth in this section as foll ows:

Account certificate of representati on nmeans the conpl eted

and signed subm ssion required by subpart B of this part for
certifying the designation of a NOx authorized account
representative for a NOx Budget source or a group of

identified NOx Budget sources who is authorized to represent
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t he owners and operators of such source or sources and of
the NOx Budget units at such source or sources with regard
to matters under the NOx Budget Trading Program

Account nunber neans the identification nunber given by the

Adm nistrator to each NOx Al l owance Tracki ng System account.

Acid Rain emissions linmtation means, as defined in § 72.2

of this chapter, a limtation on em ssions of sulfur dioxide
or nitrogen oxides under the Acid Rain Programunder title
IV of the Clean Air Act.

Adm ni strator nmeans the Adm nistrator of the United States

Environnmental Protection Agency or the Admnistrator's duly

aut hori zed representative.

Al l ocate or allocation nmeans the determ nation by the
permtting authority or the Adm nistrator of the nunber of
NOx al l owances to be initially credited to a NOx Budget unit
or an allocation set-aside.

Aut omnat ed data acquisition and handli ng system or DAHS neans

t hat conponent of the CEMS, or other em ssions nonitoring
system approved for use under subpart H of this part,
designed to interpret and convert individual output signals
from pol |l utant concentration nonitors, flow nonitors,
di luent gas nonitors, and other conponent parts of the
nmoni toring systemto produce a continuous record of the
measured paranmeters in the neasurenent units required by
subpart H of this part.
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Boi | er nmeans an encl osed fossil or other fuel-fired
conbustion device used to produce heat and to transfer heat
to recirculating water, steam or other nedium

Clean Air Act neans the Clean Air Act, 42 U S.C. 7401, et

seq., as anended by Pub. L. No. 101-549 (Novenber 15, 1990).

Conbi ned cycle system neans a system conpri sed of one or

nor e conbustion turbines, heat recovery steam generators,
and steam turbines configured to i nprove overall efficiency
of electricity generation or steam production.

Conbustion turbi ne neans an encl osed fossil or other fuel-

fired device that is conprised of a conpressor, a conbustor
and a turbine, and in which the flue gas resulting fromthe
conmbustion of fuel in the conbustor passes through the
turbine, rotating the turbine.

Commence commercial operation neans, with regard to a unit

that serves a generator, to have begun to produce steam

gas, or other heated nediumused to generate electricity for
sal e or use, including test generation. Except as provided
in 8 97.5, for a unit that is a NOx Budget unit under 8§ 97.4
on the date the unit conmmences commercial operation, such
date shall remain the unit’s date of comrencenent of
commercial operation even if the unit is subsequently
nodi fi ed, reconstructed, or repowered. Except as provided
in 8 97.5 or subpart | of this part, for a unit that is not
a NOx Budget unit under 8 97.4 on the date the unit
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comences commerci al operation, the date the unit becones a
NOx Budget unit under 8 97.4 shall be the unit’s date of
commencenent of commercial operation.

Commence operation neans to have begun any nechani cal,

chem cal, or electronic process, including, with regard to a
unit, start-up of a unit’s conbustion chanber. Except as
provided in 8 97.5, for a unit that is a NOx Budget unit
under 8 97.4 on the date of comencenent of operation, such
date shall remain the unit’s date of comrencenent of
operation even if the unit is subsequently nodified,
reconstructed, or repowered. Except as provided in § 97.5
or subpart | of this part, for a unit that is not a NOx
Budget unit under 8 97.4 on the date of commencenent of
operation, the date the unit beconmes a NOx Budget unit under
8 97.4 shall be the unit’s date of commencenent of

oper ati on.

Common stack nmeans a single flue through which em ssions

fromtwo or nore units are exhausted.

Conpliance certification neans a subm ssion to the

permtting authority or the Adm nistrator, as appropriate,
that is required under subpart D of this part to report a
NOx Budget source’s or a NOx Budget unit's conpliance or
nonconpliance with this part and that is signed by the NOx
aut hori zed account representative in accordance with subpart
B of this part.
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Conpl i ance account neans a NOx Al |l owance Tracki ng System

account, established by the Adm nistrator for a NOx Budget
unit under subpart F of this part, in which the NOx

al l onance allocations for the unit are initially recorded
and in which are held NOx all owances avail able for use by
the unit for a control period for the purpose of neeting the
unit's NOx Budget em ssions limtation.

Conti nuous em ssion nonitoring system or CEMS neans the

equi pnent required under subpart H of this part to sanple,
anal yze, neasure, and provide, by readings taken at | east
once every 15 m nutes of the measured paraneters, a
permanent record of nitrogen oxi des em ssions, expressed in
tons per hour for nitrogen oxides. The follow ng systens
are conponent parts included, consistent with part 75 of
this chapter, in a continuous em ssion nonitoring system

(1) Flow nonitor;

(2) N trogen oxides pollutant concentration nonitors;

(3) Diluent gas nonitor (oxygen or carbon di oxi de) when
such nonitoring is required by subpart H of this part;

(4) A continuous noisture nonitor when such nonitoring is
requi red by subpart H of this part; and

(5) An automated data acquisition and handling system

Control period neans the period beginning May 1 of a year

and endi ng on Septenber 30 of the sanme year, inclusive.
Em ssions neans air pollutants exhausted froma unit or
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source into the atnosphere, as neasured, recorded, and
reported to the Adm nistrator by the NOx authorized account
representative and as determ ned by the Adm nistrator in
accordance wth subpart H of this part.

Energy Information Adm nistration nmeans the Energy

I nformation Adm nistration of the United States Depart nment
of Energy.

Excess em ssions neans any tonnage of nitrogen oxides

emtted by a NOx Budget unit during a control period that

exceeds the NOx Budget emi ssions limtation for the unit.

Fossil fuel neans natural gas, petroleum coal, or any form
of solid, liquid, or gaseous fuel derived from such
mat eri al .

Fossil fuel-fired neans, with regard to a unit:

(1) The conbustion of fossil fuel, alone or in conbination
with any other fuel, where fossil fuel actually conbusted
conprises nore than 50 percent of the annual heat input on a
Btu basis during any year starting in 1995 or, if a unit had
no heat input starting in 1995, during the |ast year of
operation of the unit prior to 1995; or

(2) The conbustion of fossil fuel, alone or in conbination
with any other fuel, where fossil fuel is projected to
conprise nore than 50 percent of the annual heat input on a
Btu basis during any year; provided that the unit shall be
“fossil fuel-fired” as of the date, during such year, on
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whi ch the unit begins conbusting fossil fuel.

Ceneral account neans a NOx Al l owance Tracki ng System

account, established under subpart F of this part, that is
not a conpliance account or an overdraft account.
Cenerator neans a device that produces electricity.

Heat input neans the product (in nmBtu/tinme) of the gross

calorific value of the fuel (in Btu/lb) and the fuel feed
rate into a conbustion device (in nass of fuel/tine), as
measured, recorded, and reported to the Adm nistrator by the
NOx aut horized account representative and as determ ned by
the Adm nistrator in accordance with subpart H of this part,
and does not include the heat derived from preheated
conbustion air, recircul ated flue gases, or exhaust from

ot her sources.

Life-of-the-unit, firm power contractual arrangenent neans a

unit participation power sales agreenent under which a
utility or industrial custoner reserves, or is entitled to
recei ve, a specified anount or percentage of nanepl ate
capacity and associ ated energy from any specified unit and
pays its proportional anmount of such unit's total costs,
pursuant to a contract:

(1) For the life of the unit;

(2) For a cumulative termof no |less than 30 years,
including contracts that permt an election for early
term nation; or
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(3) For a period equal to or greater than 25 years or 70
percent of the econom c useful life of the unit determ ned
as of the tinme the unit is built, with option rights to
purchase or rel ease sone portion of the nanepl ate capacity
and associ ated energy generated by the unit at the end of
t he peri od.

Maxi num desi gn heat input nmeans the ability of a unit to

conbust a stated nmaxi nrum anount of fuel per hour on a steady
state basis, as determ ned by the physical design and
physi cal characteristics of the unit.

Maxi mum potential hourly heat input neans an hourly heat

i nput used for reporting purposes when a unit | acks
certified nonitors to report heat input. If the unit
intends to use appendix D of part 75 of this chapter to
report heat input, this value should be calculated, in
accordance with part 75 of this chapter, using the maxi num
fuel flowrate and the maxi mumgross calorific value. |If
the unit intends to use a flow nonitor and a dil uent gas
monitor, this value should be reported, in accordance with
part 75 of this chapter, using the maxi num potenti al
flowate and either the maxi num carbon di oxi de concentration
(in percent CO) or the m nimum oxygen concentration (in

percent Q).

Maxi mum potential NOx em ssion rate neans the enission rate
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of nitrogen oxides (in | b/mBtu) cal culated in accordance
with section 3 of appendix F of part 75 of this chapter,
usi ng the maxi mum potential nitrogen oxi des concentration as
defined in section 2 of appendix A of part 75 of this
chapter, and either the maxi mum oxygen concentration (in
percent O2) or the m nimum carbon di oxi de concentration (in
percent CO), under all operating conditions of the unit
except for unit start up, shutdown, and upsets.

Maxi mum rated hourly heat input nmeans a unit specific

maxi mum hourly heat input (mBtu) which is the higher of the
manuf acturers maxi numrated hourly heat input or the highest

observed hourly heat input.

Moni toring system neans any nonitoring systemthat neets the
requi renents of subpart Hof this part, including a

conti nuous em ssions nonitoring system an excepted
nmonitoring system or an alternative nonitoring system

Mbst stringent State or Federal NOx em ssions linitation

means, wWith regard to a NOx Budget opt-in source, the | owest
NOx emissions limtation (in ternms of |b/mBtu) that is
applicable to the unit under State or Federal |aw,

regardl ess of the averaging period to which the em ssions

limtation applies.

Nanepl ate capacity means the maxi num el ectrical generating

output (in MA) that a generator can sustain over a
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specified period of tinme when not restricted by seasonal or
ot her deratings as neasured in accordance with the United
States Departnent of Energy standards.

Non-title V permt nmeans a federally enforceable permt

adm nistered by the permtting authority pursuant to the
Clean Air Act and regulatory authority under the Clean Air
Act, other than title V of the Cean Air Act and part 70 or
71 of this chapter.

NOx al | owance neans an aut horization by the permtting

authority or the Adm nistrator under the NOx Budget Trading
Programto emt up to one ton of nitrogen oxides during the
control period of the specified year or of any year

t hereafter.

NOx _al | owance deduction or deduct NOx all owances neans the

per mmnent w thdrawal of NOx al |l owances by the Adm nistrator
froma NOx All owance Tracki ng System conpliance account or
overdraft account to account for the nunber of tons of NOx
em ssions froma NOx Budget unit for a control period,
determ ned in accordance with subparts H and F of this part,
or for any other allowance surrender obligation under this
part.

NOx al |l owances held or hold NOx all owances neans the NOx

al | onances recorded by the Adm nistrator, or submtted to

the Adm nistrator for recordation, in accordance with
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subparts F and G of this part, in a NOx Allowance Tracking
Syst em account .

NOx Al | owance Tracking System neans the system by which the

Adm ni strator records allocations, deductions, and transfers
of NOx al |l owances under the NOx Budget Tradi ng Program

NOx Al | owance Tracking System account nmeans an account in

the NOx Al l owance Tracking System established by the
Adm ni strator for purposes of recording the allocation,
hol di ng, transferring, or deducting of NOx all owances.

NOx al | owance transfer deadline nmeans m dni ght of Novenber

30 or, if Novenber 30 is not a business day, m dnight of the
first business day thereafter and is the deadline by which
NOx al | owances nay be submtted for recordation in a NOx
Budget unit's conpliance account, or the overdraft account
of the source where the unit is located, in order to neet
the unit's NOx Budget emi ssions |imtation for the control
period i medi ately precedi ng such deadl i ne.

NOx _aut hori zed account representative means, for a NOx

Budget source or NOx Budget unit at the source, the natural
person who is authorized by the owners and operators of the
source and all NOx Budget units at the source, in accordance
with subpart B of this part, to represent and legally bind
each owner and operator in matters pertaining to the NOx
Budget Trading Programor, for a general account, the
natural person who is authorized, in accordance with subpart
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F of this part, to transfer or otherw se di spose of NOx
al l omances held in the general account.

NOx Budget emissions |limtation nmeans, for a NOx budget

unit, the tonnage equival ent of the NOx all owances avail abl e
for conpliance deduction for the unit under 8 97.54 (a) and
(b) in a control period adjusted by deductions of such NOx
al  owances to account for actual utilization under § 97.42
(e) for the control period, or to account for excess

em ssions for a prior control period under 8 97.54 (d) or to
account for withdrawal fromthe NOx budget trading program
or for a change in regulatory states, of a NOx budget opt-in
source under 8§ 97.86 or § 97.88.

NOx Budget opt-in permt nmeans a NOx Budget permt covering

a NOx Budget opt-in source.

NOx Budget opt-in source neans a unit that has been el ected

to beconme a NOx Budget unit under the NOx Budget Trading
Program and whose NOx budget opt-in permt has been issued
and is in effect under subpart | of this part.

NOx Budget permt neans the legally binding and federally

enforceable witten docunent, or portion of such docunent,
i ssued by the permtting authority under this part,

i ncluding any permt revisions, specifying the NOx Budget
Tradi ng Program requi renents applicable to a NOx Budget
source, to each NOx Budget unit at the NOx Budget source,
and to the owners and operators and the NOx authori zed
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account representative of the NOx Budget source and each NOx
Budget wunit.

NOx Budget source neans a source that includes one or nore

NOx Budget units.

NOx Budget Trading Program neans a nulti-state nitrogen

oxides air pollution control and em ssion reduction program
established in accordance with this part and pursuant to 8
52.34 or 8 52.35 of this chapter, as a neans of mtigating
the interstate transport of ozone and nitrogen oxides, an

ozone precursor.

NOx Budget unit neans a unit that is subject to the NOx
Budget Trading Programem ssions |imtation under 8 97.4 or
§ 97. 80.

Operating neans, with regard to a unit under 88 97.22(d)(2)
and 97.80, having docunented heat input for nore than 876
hours in the 6 nonths i mredi ately precedi ng the subm ssion
of an application for an initial NOx Budget permt under 8
97.83(a).

Qperat or nmeans any person who operates, controls, or
supervi ses a NOx Budget unit, a NOx Budget source, or unit
for which an application for a NOx Budget opt-in permt
under 8 97.83 is submtted and not denied or w thdrawm and
shal |l include, but not be limted to, any hol di ng conpany,
utility system or plant manager of such a unit or source.
Opt-in nmeans to be elected to become a NOx Budget unit under
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the NOx Budget Trading Programthrough a final, effective
NOx Budget opt-in permt under subpart | of this part.

Overdraft account neans the NOx Al |l owance Tracki ng System

account, established by the Adm ni strator under subpart F of
this part, for each NOx Budget source where there are two or
nore NOx Budget units.

Omer neans any of the foll ow ng persons:

(1) Any hol der of any portion of the |legal or equitable
title in a NOx Budget unit or in a unit for which an
application for a NOx Budget opt-in permt under § 97.83
submtted and not denied or wthdrawn; or

(2) Any holder of a |easehold interest in a NOx Budget
unit or in a unit for which an application for a NOx Budget
opt-in permt under 8 97.83 is submtted and not denied or
wi t hdrawn; or

(3) Any purchaser of power froma NOx Budget unit or from
a unit for which an application for a NOx Budget opt-in
permt under 8 97.83 is submtted and not denied or
w t hdrawn under a life-of-the-unit, firmpower contractua
arrangenment. However, unless expressly provided for in a
| easehol d agreenent, owner shall not include a passive
| essor, or a person who has an equitable interest through
such | essor, whose rental paynents are not based, either
directly or indirectly, upon the revenues or incone fromthe
NOx Budget unit or the unit for which an application for a
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NOx Budget opt-in permt under 8 97.83 is submtted and not
deni ed or w thdrawn; or

(4) Wth respect to any general account, any person who
has an ownership interest wwth respect to the NOx al | owances
held in the general account and who is subject to the
bi ndi ng agreenment for the NOx authorized account
representative to represent that person's ownership interest
with respect to NOx all owances.

Permtting authority neans the State air pollution control

agency, | ocal agency, other State agency, or other agency
aut horized by the Adm nistrator to issue or revise permts
to meet the requirenents of the NOx Budget Tradi ng Program
in accordance with subpart C of this part.

Receive or receipt of neans, when referring to the

permtting authority or the Admnistrator, to conme into
possessi on of a docunent, information, or correspondence
(whether sent in witing or by authorized electronic
transm ssion), as indicated in an official correspondence

| og, or by a notation nade on the docunent, information, or
correspondence, by the permtting authority or the

Adm nistrator in the regular course of business.

Recordation, record, or recorded neans, with regard to NOx

al l onances, the novenent of NOx al |l owances by the
Adm ni strator fromone NOx All owance Tracki ng System account
to another, for purposes of allocation, transfer, or
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deducti on.

Ref erence net hod nmeans any direct test method of sanpling

and analyzing for an air pollutant as specified in appendi x
A of part 60 of this chapter.

Serial nunber neans, when referring to NOx all owances, the

uni que identification nunber assigned to each NOx al | owance
by the Adm nistrator, under 8§ 97.53(c).

Source neans any governnental, institutional, comrercial, or
i ndustrial structure, installation, plant, building, or
facility that emts or has the potential to emt any

regul ated air pollutant under the Clean Air Act. For

pur poses of section 502(c) of the Clean Air Act, a “source,”
including a “source” with multiple units, shall be
considered a single “facility.”

State neans one of the 48 contiguous States and the District
of Col umbia specified in § 52.34 or 8§ 52.35 of this chapter,
or any non-federal authority in or including such States or
the District of Colunbia (including |ocal agencies, and

St at ewi de agencies) or any eligible Indian tribe in an area
of such State or the District of Colunbia, for which the NOx
Budget Trading Programis promul gated pursuant to 8 52.34 or
§ 52.35 of this chapter.

Submt or serve neans to send or transmt a docunment,

i nformation, or correspondence to the person specified in
accordance wth the applicable regulation:
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(1) In person;

(2) By United States Postal Service; or

(3) By other neans of dispatch or transm ssion and
delivery. Conpliance with any “subm ssion,” “service,” or
“mai | ing” deadline shall be determ ned by the date of
di spatch, transm ssion, or mailing and not the date of
receipt.

Title V operating permt nmeans a permt issued under title V

of the Clean Air Act and part 70 or part 71 of this chapter.

Title V operating permt requlations nmeans the regul ations

that the Adm nistrator has approved or issued as neeting the
requirenents of title V of the Clean Air Act and part 70 or
71 of this chapter.

Ton or tonnage neans any “short ton” (i.e., 2,000 pounds).

For the purpose of determ ning conpliance with the NOx
Budget em ssions limtation, total tons for a control period
shall be cal cul ated as the sumof all recorded hourly

em ssions (or the tonnage equi val ent of the recorded hourly
em ssions rates) in accordance with subpart H of this part,
with any remaining fraction of a ton equal to or greater
than 0.50 ton deened to equal one ton and any fraction of a
ton I ess than 0.50 ton deened to equal zero tons.

Tradi ng program budget neans the total nunmber of NOx tons

apportioned to all NOx Budget units in a State in accordance
wi th the NOx Budget Trading Program under 8§ 110(c) or 8 126
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of the Act, for use in a given control period. For purposes
of the NOx Budget Tradi ng Program under 8§ 110(c), the
tradi ng program budget is the sumof the aggregate em ssion
levels for large EGUs and | arge non-EGUs in a State set
forth for each State in Appendix C of this part. For
pur poses of the NOx Budget Tradi ng Program under 8§ 126, the
tradi ng program budget is the “126 tradi ng program budget
for the State”, and is determned in the sane manner and is
al so set forth in Appendix C of this part.
Unit means a fossil fuel-fired stationary boiler, conbustion
turbi ne, or conbi ned cycle system
Unit | oad neans the total (i.e., gross) output of a unit in
any control period (or other specified tine period) produced
by conbusting a given heat input of fuel, expressed in terns
of :

(1) The total electrical generation (MA) produced by the
unit, including generation for use within the plant; or

(2) In the case of a unit that uses heat input for purposes
other than electrical generation, the total steamin pounds of
steam per hour produced by the unit, including steamfor use
by the unit.

Unit operating day neans a calendar day in which a unit

conmbusts any fuel

Unit operating hour or hour of unit operation nmeans any hour

(or fraction of an hour) during which a unit conbusts any
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fuel .

Uilization neans the heat input (expressed in mmBtu/tine) for

aunit. The unit’s total heat input for the control period in
each year wll be determned in accordance with part 75 of
this chapter if the NOx Budget unit was ot herw se subject to
the requirenents of part 75 of this chapter for the year, or
will be based on the best available data reported to the
Adm nistrator for the wunit if the unit was not otherw se
subject to the requirenents of part 75 of this chapter for the
year .

§ 97.3 Measur enents, abbreviations, and acronyns.

Measur enment s, abbreviations, and acronyns used in this part
are defined as foll ows:

Btu-British thermal unit.

hr - hour .

Kwh- ki | owatt hour.

| b- pounds.

mBtu-m | lion Btu.

MAe- megawatt el ectrical

t on- 2000 pounds

CO,- car bon di oxi de.

NOx- ni t rogen oxi des.

O,- oxygen.

8§ 97.4 Applicability.
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(a) The following units in a State shall be NOx Budget units,
and any source that includes one or nore such units shall be
a NOx Budget source, subject to the requirenments of this part:

(1) Any unit that, any tinme on or after January 1, 1995,
serves a generator with a naneplate capacity greater than 25
MM and sells any anmount of electricity; or

(2) Any unit that is not a unit under paragraph (a) of
this section and that has a maxi num desi gn heat input greater
t han 250 mmBt u/ hr.
(b) Notwi thstanding paragraph (a) of this section, a unit
under paragraph (a)(1) or (a)(2) of this section that has a
federally enforceable permt that includes a NOx em ssion
limtation restricting NOx em ssions during a control period
to 25 tons or less shall not be subject to the requirenents of
this part for any year in which the control period is covered
by such emssion I|imtation in the wunit’s federally
enforceable permt. However, if such emssion limtationis
removed from the unit’s federally enforceable permt or
ot herwi se becones no | onger applicable to any control period
starting in 2003 or if the unit does not conply with such
em ssion limtation during any control period starting in
2003, the unit shall be subject to the requirenents of this
part and shall be treated as commenci ng operation and, if the
unit is covered by paragraph (a)(1) of +this section,
commenci ng conmer ci al operation on Septenber 30 of the control
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period for which the emssion limtation is no |onger
applicable or during which the unit does not conply with the
emssion limtation. The permtting authority that issues the
federally enforceable permt with such emssion limtation
will provide the Adm nistrator witten notification of each
unit under paragraph (a)(1l) or (a)(2) of this section for
which the permtting authority issued such a permit. A unit
subject to a federally enforceable permt with such em ssion
[imtation shall be subject to the follow ng requirenents:

(1) The unit shall keep on site records denonstrating
that conditions of the permt were net, including restrictions
on operating tine.

(2) The unit shall report hours of operation during the
control period to the permtting authority by Novenber 1 of
each year in which the unit is subject to a federally
enforceable permt with such emssion limtation.

(3) The unit shall determ ne the appropriate restrictions
on its operating tinme by dividing 25 tons by the wunit's
maxi mum potential hourly NOx mass em ssions where the unit's
maxi mum potential hourly NOx mnmass emssions would be
determ ned by nmultiplying the highest default em ssion rates
ot herw se applicabl e under 875.19 by the maxi numrated hourly
heat input of the unit.

§ 97.5 Retired unit exenption.
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(a) This section applies to any NOx Budget unit, other
than a NOx Budget opt-in source, that is permanently retired.

(b)(1) Any NOx Budget unit, other than a NOx Budget
opt-in source, that is permanently retired shall be exenpt
fromthe NOx Budget Tradi ng Program except for the provisions
of this section, 88 97.2, 97.3, 97.4, 97.7 and subparts E, F
and G of this part.

(2) The exenption under paragraph (b)(1) of this section
shall becone effective the day on which the wunit 1is
permanently retired. Wthin 30 days of permanent retirenent,
the NOx authorized account representative (authorized in
accordance with subpart B of this part) shall submt a
statenent to the permtting authority otherw se responsible
for adm ni stering any NOx Budget permt for the unit. A copy
of the statenent shall be submtted to the Admnistrator. The
statenent shall state (in a format prescribed by the
permtting authority) that the unit is permanently retired and
wll conmply with the requirenents of paragraph (c) of this
section.

(3) After receipt of the notice under paragraph (b)(2) of
this section, the permtting authority will amend any permt
covering the source at which the unit is |located to add the
provi sions and requirenents of the exenption under paragraphs
(b)(1) and (c) of this section.

(c) Special provisions.
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(1) A unit exenpt under this section shall not emt any
ni trogen oxides, starting on the date that the exenption takes
effect. The owners and operators of the unit wll be
all ocated allowances in accordance with subpart E of this
part.

(2)(i) Aunit exenpt under this section and |ocated at a
source that is required, or but for this exenption would be
required, to have a title V operating permt shall not resune
operation unless the NOx authorized account representative of
the source submts a conplete NOx Budget permt application
under 8§ 97.22 for the unit not less than 18 nonths (or such
| esser tinme provided under the permtting authority for final
action on a permt application) prior to the later of My 1,
2003 or the date on which the wunit is to first resune
oper ati on.

(i) A unit exenpt under this section and |ocated at a
source that is required, or but for this exenption would be
required, to have a non-title V permt shall not resune
operation unless the NOx authorized account representative of
the source submts a conplete NOx Budget permt application
under 8§ 97.22 for the unit not less than 18 nonths (or such
| esser tinme provided under the permtting authority for final
action on a permt application) prior to the later of My 1,
2003 or the date on which the wunit is to first resune
oper ati on.
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(3) The owners and operators and, to the extent
applicable, the NOx authorized account representative of a
unit exenpt under this section shall conply wth the
requi rements of the NOx Budget Tradi ng Program concerning al
periods for which the exenption is not in effect, even if such
requi rements arise, or nust be conplied with, after the
exenption takes effect.

(4) A unit that is exenpt under this section is not
eligible to be a NOx Budget opt-in source under subpart | of
this part.

(5) For a period of 5 years fromthe date the records are
created, the owners and operators of a unit exenpt under this
section shall retain at the source that includes the unit,
records denonstrating that the unit is permanently retired.
The 5-year period for keeping records may be extended for
cause, at any tinme prior to the end of the period, in witing
by the permtting authority or the Adm nistrator. The owners
and operators bear the burden of proof that the unit is
permanently retired.

(6) Loss of exenption.

(i) Onthe earlier of the follow ng dates, a unit exenpt
under paragraph (b) of this section shall lose its exenption:

(A) The date on which the NOx authorized account
representative submts a NOx Budget permt application under
paragraph (c)(2) of this section; or
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(B) The date on which the NOx authorized account
representative is required under paragraph (c)(2) of this
section to submt a NOx Budget permt application.

(i1) For the purpose of applying nonitoring requirenents
under subpart Hof this part, a unit that |loses its exenption
under this section shall be treated as a unit that conmences
operation or comercial operation on the first date on which
the unit resunes operation.

8§ 97.6 Standard requirenents.

(a) Permt Requirenents.

(1) The NOx authorized account representative of each N
Budget source required to have a federally enforceable permt
and each NOx Budget wunit required to have a federally
enforceable permt at the source shall:

(i) Submt to the permtting authority a conplete NOX
Budget permt application under 8 97.22 in accordance with the
deadl i nes specified in 8 97.21(b) and (c);

(it) Submt in a tinely mnner any supplenenta
information that the permtting authority determnes is
necessary in order to review a NOx Budget permt application
and issue or deny a NOx Budget permt.

(2) The owners and operators of each NOx Budget source
required to have a federally enforceable permt and each NOx

Budget unit required to have a federally enforceable permt at
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the source shall have a NOx Budget permt issued by the
permtting authority and operate the unit in conpliance with
such NOx Budget permt.

(3) The owners and operators of a NOx Budget source that
is not otherwise required to have a federally enforceable
permt are not required to submt a NOx Budget permt
application, and to have a NOx Budget permt, under subpart C
of this part for such NOx Budget source.

(b) Monitoring requirenents.

(1) The owners and operators and, to the extent
appl i cabl e, the NOx authorized account representative of each
NOx Budget source and each NOx Budget unit at the source shal
conply with the nonitoring requirenents of subpart H of this
part.

(2) The em ssions neasurenents recorded and reported in
accordance with subpart H of this part shall be used to
determne conpliance by the unit with the NOx Budget em ssions
l[imtation under paragraph (c) of this section.

(c) Nitrogen oxides requirenents.

(1) The owners and operators of each NOx Budget source
and each NOx Budget wunit at the source shall hold NOx
al | onances avail abl e for conpliance deductions under 8§ 97. 54,
as of the NOx allowance transfer deadline, in the unit's

conpl i ance account and the source’s overdraft account in an
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anmount not less than the total NOx em ssions for the control
period fromthe unit, as determned in accordance wth subpart
H of this part, plus any anmount necessary to account for
actual utilization under 8§ 97.42(e) for the control period.

(2) Each ton of nitrogen oxides emtted in excess of the
NOx Budget em ssions limtation shall constitute a separate
violation of this part, the Cean Air Act, and applicable
State | aw

(3) A NOx Budget wunit shall be subject to the
requi renents under paragraph (c)(1) of this section starting
on the later of May 1, 2003 or the date on which the unit
commences operati on.

(4) NOx allowances shall be held in, deducted from or
transferred anong NOx Al l owance Tracking System accounts in
accordance wth subparts E, F, G and | of this part.

(5 A NOx allowance shall not be deducted, in order to
conply with the requirements under paragraph (c)(1) of this
section, for a control period in a year prior to the year for
whi ch the NOx al |l owance was al | ocat ed.

(6) A NX allowance allocated by the permtting authority
or the Adm ni strator under the NOx Budget Trading Programis
alimted authorization to emt one ton of nitrogen oxides in
accordance with the NOx Budget Trading Program No provision

of the NOx Budget Trading Program the NOx Budget permt
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application, the NOx Budget permt, or an exenption under 8§
97.5 and no provision of |aw shall be construed to limt the
authority of the United States or the State to term nate or
[imt such authorization.

(7) A NOX allowance allocated by the Adm ni strator under
t he NOx Budget Tradi ng Program does not constitute a property
right.

(8) Upon recordation by the Adm nistrator under subpart
F, G or | of this part, every allocation, transfer, or
deduction of a NOx allowance to or froma NOx Budget unit's
conpliance account or the overdraft account of the source
where the unit is located is deened to anmend automatically,
and becone a part of, any NOx Budget permt of the NOx Budget
unit by operation of |aw without any further review

(d) Excess eni ssions requirenents.

(1) The owners and operators of a NOx Budget unit that
has excess em ssions in any control period shall:

(1) Surrender the NOx all owances required for deduction
under 8 97.54(d)(1); and

(ii) Pay any fine, penalty, or assessnment or conply with
any ot her renedy inposed under 8§ 97.54(d)(3).

(e) Recordkeepi ng and Reporting Requirenents.

(1) Unless otherw se provided, the owners and operators

of the NOx Budget source and each NOx Budget unit at the
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source shall keep on site at the source each of the foll ow ng
docunents for a period of 5 years fromthe date the docunent
is created. This period may be extended for cause, at any
time prior to the end of 5 years, in witing by the permtting
authority or the Adm nistrator.

(i) The account certificate of representation for the N
aut hori zed account representative for the source and each NOx
Budget unit at the source and all docunents that denonstrate
the truth of the statements in the account certificate of
representation, in accordance with 8 97.13; provided that the
certificate and docunents shall be retained on site at the
source beyond such 5-year period until such docunents are
superseded because of the submssion of a new account
certificate of representation changing the NOx authorized
account representative.

(iit) Al emssions nonitoring information, in accordance
with subpart H of this part; provided that to the extent that
subpart H of this part provides for a 3-year period for
recordkeepi ng, the 3-year period shall apply.

(1i1) Copies of all reports, conpliance certifications,
and ot her subm ssions and all records nmade or required under
t he NOx Budget Tradi ng Program

(iv) Copies of all docunents used to conplete a NOx
Budget permt application and any other subm ssion under the
NOx Budget Tradi ng Program or to denonstrate conpliance with
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the requirenents of the NOx Budget Tradi ng Program

(2) The NOx authorized account representative of a NOX
Budget source and each NOx Budget unit at the source shall
submt the reports and conpliance certifications required
under the NOx Budget Trading Program including those under
subparts D, H, or | of this part.

(f) Liability.

(1) Any person who knowi ngly violates any requirenment or
prohi bition of the NOx Budget Trading Program a NOx Budget
permt, or an exenption under 8 97.5 shall be subject to
enforcenent pursuant to applicable State or Federal |aw.

(2) Any person who knowi ngly nekes a false material
statenment in any record, subm ssion, or report under the NOX
Budget Trading Program shall be subject to crimnal
enforcenent pursuant to the applicable State or Federal |aw.

(3) No permt revision shall excuse any violation of the
requi renents of the NOx Budget Trading Program that occurs
prior to the date that the revision takes effect.

(4) Each NOx Budget source and each NOx Budget unit shall
meet the requirenents of the NOx Budget Trading Program

(5) Any provision of the NOx Budget Tradi ng Programt hat
applies to a NOx Budget source (including a provision
applicable to the NOx authorized account representative of a

NOx Budget source) shall also apply to the owners and
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operators of such source and of the NOx Budget units at the
sour ce.

(6) Any provision of the NOx Budget Tradi ng Programt hat
applies to a NOx Budget unit (including a provision applicable
to the NOx authorized account representative of a NOx budget
unit) shall also apply to the owners and operators of such
unit. Except wth regard to the requirements applicable to
units with a common stack under subpart H of this part, the
owners and operators and the NOx authorized account
representative of one NOx Budget unit shall not be liable for
any violation by any other NOx Budget unit of which they are
not owners or operators or the NOx authorized account
representative and that is |located at a source of which they
are not owners or operators or the NOx authorized account
representative.

(g) Effect on Gther Authorities. No provision of the N
Budget Trading Program a NOx Budget permt application, a NOX
Budget permt, or an exenption under 8 97.5 shall be construed
as exenpting or excluding the owmers and operators and, to the
extent applicable, the NOx authorized account representative
of a NOx Budget source or NOx Budget unit fromconpliance with
any other provision of the applicable, approved State
i npl ementation plan, a federally enforceable permt, or the

Clean Air Act.
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§ 97.7 Conputation of tine.

(a) Unless otherwi se stated, any tinme period schedul ed,
under the NOx Budget Trading Program to begin on the
occurrence of an act or event shall begin on the day the act
or event occurs.

(b) Unless otherwi se stated, any tinme period schedul ed,
under the NOx Budget Trading Program to begin before the
occurrence of an act or event shall be conputed so that the
period ends the day before the act or event occurs.

(c) Unless otherwi se stated, if the final day of any tine
period, under the NOx Budget Trading Program falls on a
weekend or a State or Federal holiday, the time period shal
be extended to the next business day.

Subpart B - NOx Authorized Account Representative for NOX
Budget Sources

§ 97.10 Aut hori zation and responsibilities of the N
aut hori zed account representative.

(a) Except as provided under 8§ 97.11, each NOx Budget
source, including all NOx Budget units at the source, shal
have one and only one NOx authorized account representative,
with regard to all matters under the NOx Budget Trading
Program concerning the source or any NOx Budget unit at the
sour ce.

(b) The NOx authorized account representative of the NOx
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Budget source shall be selected by an agreenent binding on the
owners and operators of the source and all NOx Budget units at
t he source.

(c) Upon receipt by the Admnistrator of a conplete
account certificate of representation under 8 97.13, the N
aut hori zed account representative of the source shal
represent and, by his or her representations, actions,
i nactions, or submssions, legally bind each owner and
operator of the NOx Budget source represented and each NOx
Budget unit at the source in all matters pertaining to the NOx
Budget Tradi ng Program not w thstandi ng any agreenent between
the NOx aut hori zed account representative and such owners and
operators. The owners and operators shall be bound by any
decision or order issued to the NOx authorized account
representative by the permtting authority, the Adm nistrator,
or a court regarding the source or unit.

(d) No NOx Budget permt shall be issued, and no NOx
Al l owance Tracki ng System account shall be established for a
NOx Budget unit at a source, until the Adm nistrator has
received a conplete account certificate of representation
under 8§ 97.13 for a NOx authorized account representative of
the source and the NOx Budget units at the source.

(e) (1) Each subm ssion under the NOx Budget Trading
Program shal|l be submtted, signed, and certified by the NOx
aut hori zed account representative for each NOx Budget source
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on behalf of which the submssion is nmade. Each such
subm ssion shall include the follow ng certification statenent
by the NOx authorized account representative: “I am
aut hori zed to nake this subm ssion on behalf of the owners and
operators of the NOx Budget sources or NOx Budget units for
whi ch the submssion is made. | certify under penalty of |aw
that | have personally exam ned, and am famliar with, the
statenents and information submtted in this docunent and al
its attachnents. Based on ny inquiry of those individuals
wWth primary responsibility for obtaining the information,
certify that the statenments and information are to the best of
my know edge and belief true, accurate, and conplete. | am
aware that there are significant penalties for submtting
false statements and information or omtting required
statenents and information, including the possibility of fine
or inprisonnent.”

(2) The permtting authority and the Adm nistrator w ||
accept or act on a subm ssion nade on behalf of owner or
operators of a NOx Budget source or a NOx Budget unit only if
the subm ssion has been nade, signed, and certified in
accordance with paragraph (e)(1) of this section.

§ 97.11 Alternate NOx authorized account representative.
(a) An account certificate of representation nmay

designate one and only one alternate NOx authorized account
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representative who may act on behalf of the NOx authorized
account representative. The agreenment by which the alternate
NOx authorized account representative is selected shall
include a procedure for authorizing the alternate NOx
aut hori zed account representative to act in lieu of the NOx
aut hori zed account representative.

(b) Upon receipt by the Admnistrator of a conplete
account certificate of representation under § 97.13, any
representation, action, inaction, or submssion by the
alternate NOx authorized account representative shall be
deened to be a representation, action, inaction, or subm ssion
by the NOx authorized account representative.

(c) Except in this section and 88 97.10(a), 97.12,
97.13, and 97.51, whenever the term “NOx authorized account
representative” is used in this part, the term shall be
construed to include the alternate NOx authorized account
representative.

8§ 97.12 Changing the NOx authorized account representative
and the alternate NOx authorized account representative;
changes in the owners and operators.

(a) Changing the NOx authorized account representative.
The NOx aut horized account representative may be changed at
any tinme upon receipt by the Adm nistrator of a superseding

conpl ete account certificate of representation under 8§ 97.13.
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Not wi t hst andi ng any such change, all representations, actions,
i nactions, and subm ssions by the previous NOx authorized
account representative prior to the tinme and date when the
Adm ni strator receives the supersedi ng account certificate of
representation shall be binding on the new NOx authorized
account representative and the owners and operators of the NOX
Budget source and the NOx Budget units at the source.

(b) Changing the alternate NOx authorized account
representative. The alternate NOx authorized account
representative may be changed at any tinme upon receipt by the
Adm ni strator of a supersedi ng conplete account certificate of
representation under § 97.13. Not wi t hst andi ng any such
change, al | representations, actions, i nacti ons, and
subm ssions by the previous alternate NOx authorized account
representative prior to the tinme and date when the
Adm ni strator receives the supersedi ng account certificate of
representation shall be binding on the new alternate NOx
aut hori zed account representative and the owners and operators
of the NOx Budget source and the NOx Budget units at the
sour ce.

(c) Changes in the owners and operators.

(1) I'n the event a new owner or operator of a NOx Budget
source or a NOx Budget unit is not included in the list of
owners and operators submtted in the account certificate of
representation, such new owner or operator shall be deened to
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be subject to and bound by the account certificate of
representation, the representations, actions, inactions, and
subm ssions of the NOx authorized account representative and
any alternate NOx authorized account representative of the
source or wunit, and the decisions, orders, actions, and
inactions of the permtting authority or the Admnistrator, as
if the new owner or operator were included in such |ist.

(2) Wthin 30 days follow ng any change in the owners and
operators of a NOx Budget source or a NOx Budget wunit,
including the addition of a new owner or operator, the NOX
aut hori zed account representative or alternate NOx authori zed
account representative shall submt a revision to the account
certificate of representation anending the list of owners and
operators to include the change.

8§ 97.13 Account certificate of representation.

(a) A conplete account certificate of representation for
a NOx authorized account representative or an alternate NOx
aut hori zed account representative shall include the foll ow ng
elements in a format prescribed by the Adm ni strator

(1) ldentification of the NOx Budget source and each NOx
Budget unit at the source for which the account certificate of
representation is submtted.

(2) The name, address, e-nmail address (if any), telephone

nunber, and facsimle transm ssion nunber (if any) of the NOx
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aut horized account representative and any alternate NOx
aut hori zed account representative.

(3) Alist of the owners and operators of the NOx Budget
source and of each NOx Budget unit at the source.

(4) The following certification statenent by the NOx
authorized account representative and any alternate NOX
aut horized account representative: “lI certify that | was
selected as the NOx authorized account representative or
alternate NOx authorized account representative, as
applicable, by an agreenment binding on the owners and
operators of the NOx Budget source and each NOx Budget unit at
the source. | certify that | have all the necessary authority
to carry out ny duties and responsibilities under the NOx
Budget Tradi ng Program on behalf of the owners and operators
of the NOx Budget source and of each NOx Budget unit at the
source and that each such owner and operator shall be fully
bound by ny representations, actions, i nacti ons, or
subm ssions and by any decision or order issued to ne by the
permtting authority, the Admnistrator, or a court regarding
the source or unit.”

(5) The signature of the NOx authorized account
representative and any alternate NOx authorized account
representative and the dates signed.

(b) Unless otherwise required by the permtting authority
or the Adm nistrator, docunents of agreenent referred to in
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the account certificate of representation shall not be
submtted to the permtting authority or the Adm nistrator.
Neither the permtting authority nor the Adm nistrator shall
be under any obligation to review or evaluate the sufficiency
of such docunents, if submtted.

8 97.14 (Qbjections concerning the NOx authorized account
representative.

(a) Once a conplete account certificate of representation
under 8§ 97.13 has been submtted and received, the permtting
authority and the Admnistrator will rely on the account
certificate of representation unless and until a supersedi ng
conpl ete account certificate of representation under § 97.13
is received by the Adm nistrator.

(b) Except as provided in 8 97.12(a) or (b), no objection
or other communication submtted to the permtting authority
or the Adm nistrator concerning the authorization, or any
representation, action, inaction, or subm ssion of the NOx
aut hori zed account representative shal | af f ect any
representation, action, inaction, or subm ssion of the NOx
aut horized account representative or the finality of any
decision or order by the permtting authority or the
Adm ni strator under the NOx Budget Trading Program

(c) Nei t her the permtting authority nor t he

Adm nistrator will adjudicate any private |egal dispute
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concerning the authorization or any representation, action,
inaction, or submssion of any NOx authorized account
representative, including private |egal disputes concerning
the proceeds of NOx all owance transfers.

Subpart C -- Permts

§ 97.20 General NOx budget trading program permt
requirenents.

(a) For each NOx Budget source required to have a
federally enforceable permt, such permt shall include a NOx
Budget permt adm nistered by the permtting authority.

(1) For NOx Budget sources required to have a title V
operating permt, the NOx Budget portion of the title V permt
shall be admnistered in accordance with the permtting
authority’'s title V operating permts regul ati ons pronul gat ed
under part 70 or 71 of this chapter, except as provided
ot herwise by this subpart or subpart | of this part. The
applicable provisions of such title V operating permts
regul ations shall include, but are not limted to, those
provi sions addressing operating permt applications, operating
permt application shield, operating permt duration,
operating permt shield, operating permt issuance, operating
permt revision and reopening, public participation, State
review, and review by the Adm nistrator.

(2) For NOx Budget sources required to have a non-title
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V permt, the NOx Budget portion of the non-title V permt
shall be admnistered in accordance with the permtting
authority’s regul ations pronmulgated to adm nister non-title V
permts, except as provided otherwise by this subpart or
subpart | of this part. The applicable provisions of such
non-title V permts regulations may include, but are not
l[imted to, provisions addressing permt applications, permt
application shield, permt duration, permt shield, permt
i ssuance, permt revision and reopening, public participation,
State review, and review by the Adm ni strator.

(b) Each NOx Budget permt (including a draft or proposed
NOx Budget permt, if applicable) shall contain all applicable
NOx Budget Trading Program requirenents and shall be a
conpl ete and segregable portion of the permt under paragraph
(a) of this section.

8§ 97.21 NOx Budget permt applications.

(a) Duty to apply. The NOx authorized account
representative of any NOx Budget source required to have a
federally enforceable permt shall submt to the permtting
authority a conplete NOx Budget permt application under 8§
97.22 by the applicable deadline in paragraph (b) of this
section.

(b) (1) For NOx Budget sources required to have atitle V

operating permt:
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(1) For any source, with one or nore NOx Budget units
under 8 97.4 that comrence operation before January 1, 2000,
the NOx authorized account representative shall submt a
conpl ete NOx Budget permt application under 8 97.22 covering
such NOx Budget units to the permtting authority at |east 18
months (or such lesser tinme provided under the permtting
authority s title V operating permts regulations for final
action on a permt application) before May 1, 20083.

(1i) For any source, with any NOx Budget unit under 8§
97.4 that commences operation on or after January 1, 2000, the
NOx aut hori zed account representative shall submit a conplete
NOx Budget permt application under 8§ 97.22 covering such NOx
Budget unit to the permtting authority at |east 18 nonths (or
such lesser tinme provided under the permtting authority’s
title V operating permts regulations for final action on a
permt application) before the later of My 1, 2003 or the
date on which the NOx Budget unit commences operation.

(2) For NOx Budget sources required to have a non-title
V permt:

(1) For any source, with one or nore NOXx Budget units
under 8 97.4 that comrence operation before January 1, 2000,
the NOx authorized account representative shall submt a
conpl ete NOx Budget permt application under 8 97.22 covering
such NOx Budget units to the permtting authority at |east 18
nmonths (or such lesser tine provided under the permtting
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authority’s non-title V permts regulations for final action
on a permt application) before May 1, 2003.

(1i) For any source, with any NOx Budget unit under 8§
97.4 that commences operation on or after January 1, 2000, the
NOx aut hori zed account representative shall submt a conplete
NOx Budget permt application under 8§ 97.22 covering such NOx
Budget unit to the permtting authority at |east 18 nonths (or
such lesser tinme provided under the permtting authority’s
non-title V permts regulations for final action on a permt
application) before the later of May 1, 2003 or the date on
whi ch the NOx Budget unit comrences operation.

(c) Duty to Reapply.

(1) For a NOx Budget source required to have a title V
operating permt, the NOx authorized account representative
shall submt a conplete NOx Budget permt application under 8§
97.22 for the NOx Budget source covering the NOx Budget units
at the source in accordance with the permtting authority’s
title V operating permts regul ati ons addressing operating
permt renewal .

(2) For a NOx Budget source required to have a non-title
V permt, the NOx authorized account representative shall
submt a conplete NOx Budget permit application under § 97.22
for the NOx Budget source covering the NOx Budget units at the
source in accordance with the permtting authority’ s non-title
V permts regul ati ons addressing permt renewal .
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8§ 97.22 Information requirenments for NOx Budget permt
appl i cations.

A conplete NOx Budget permt application shall include the
followi ng el enents concerning the NOx Budget source for which
the application is submtted, in a format prescribed by the
permtting authority:

(a) ldentification of the NOx Budget source, including
pl ant name and the ORIS (Ofice of Regulatory Information
Systens) or facility code assigned to the source by the Energy
I nformation Adm nistration, if applicable;

(b) Identification of each NOx Budget unit at the NOx
Budget source and whether it is a NOx Budget unit under § 97.4
or under subpart | of this part;

(c) The standard requirenents under 8 97.6; and

(d) For each NOx Budget opt-in unit at the NOx Budget
source, the followng certification statenments by the NOx
aut hori zed account representative:

(D) “I certify that each unit for which this permt
application is submtted under subpart | of this part is not
a NOx Budget unit under 40 CFR 97.4 and is not covered by a
retired unit exenption under 40 CFR 97.5 that is in effect.”

(2) If the application is for an initial NOx Budget opt-
in permt, “l certify that each unit for which this permt

application is submtted under subpart | is «currently
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operating, as that termis defined under 40 CFR 97.2.”
8§ 97.23 NOx Budget permt contents.

(a) Each NOx Budget permt (including any draft or
proposed NOx Budget permt, if applicable) will contain, in a
format prescribed by the permtting authority, all elenents
required for a conplete NOx Budget permt application under 8
97. 22 as approved or adjusted by the permtting authority.

(b) Each NOx Budget permt is deenmed to incorporate
automatically the definitions of ternms under 8§ 97.2 and, upon
recordation by the Adm nistrator under subparts F, G or | of
this part, every allocation, transfer, or deduction of a NOx
al l omwance to or fromthe conpliance accounts of the NOx Budget
units covered by the permt or the overdraft account of the
NOx Budget source covered by the permt.

8§ 97.24 Effective date of initial NOx Budget permt.

The initial NOx Budget permt covering a NOx Budget unit for
which a conplete NOx Budget permt application is tinely
submtted under 8§ 97.21(b) shall becone effective by the |ater
of :

(a) May 1, 2003;

(b) May 1 of the year in which the NOx Budget unit
conmences operation, if the unit conmmences operation on or
before May 1 of that year;

(c) The date on which the NOx Budget unit commences
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operation, if the unit conmmences operation during a control
period; or

(d) May 1 of the year follow ng the year in which the N
Budget wunit comences operation, if the wunit comences
operation on or after October 1 of the year.

8§ 97.25 NOx Budget permt revisions.

(a) For a NOx Budget source with a title V operating
permt, except as provided in 8 97.23(b), the permtting
authority wll revise the NOx Budget permt, as necessary, in
accordance wth the permtting authority’'s title V operating
permts regul ati ons addressing permt revisions.

(b) For a NOx Budget source with a non-title V permt,
except as provided in 8 97.23(b), the permtting authority
will revise the NOx Budget permt, as necessary, in accordance
wth the permtting authority’'s non-title V permts
regul ati ons addressing permt revisions.

Subpart D - Conpliance Certification
§ 97.30 Conpliance certification report.

(a) Applicability and deadline. For each control period
in which one or nore NOx Budget units at a source are subject
to the NOx Budget em ssions limtation, the NOx authorized
account representative of the source shall submt to the
permtting authority and the Adm ni strator by Novenber 30 of

that year, a conpliance certification report for each source
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covering all such units.

(b) Contents of report. The NOx authorized account
representative shall include in the conpliance certification
report under paragraph (a) of this section the follow ng
elements, in a format prescribed by the Admnistrator,
concerning each unit at the source and subject to the NOx
Budget em ssions limtation for the control period covered by
the report:

(1) Identification of each NOx Budget unit;

(2) At the NOx authorized account representative's
option, the serial nunbers of the NOx all owances that are to
be deducted fromeach unit’s conpliance account under 8§ 97.54
for the control period,

(3) At the NOx authorized account representative's
option, for wunits sharing a common stack and having NOX
em ssions that are not nonitored separately or apportioned in
accordance with subpart H of this part, the percentage of
al l owances that is to be deducted fromeach unit's conpliance
account under 8§ 97.54(e); and

(4) The conpliance certification under paragraph (c) of
this section.

(c) Conpliance certification. In the conpliance
certification report under paragraph (a) of this section, the
NOx aut hori zed account representative shall certify, based on
reasonabl e i nquiry of t hose per sons W th primry
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responsibility for operating the source and the NOx Budget
units at the source in conpliance with the NOx Budget Trading
Program whet her each NOx Budget unit for which the conpliance
certification is submtted was operated during the cal endar
year covered by the report in conpliance with the requirenents
of the NOx Budget Trading Program applicable to the unit,
i ncl udi ng:

(1) Wiether the unit was operated in conpliance with the
NOx Budget emi ssions |imtation;

(2) Wiether the nonitoring plan that governs the unit has
been maintained to reflect the actual operation and nonitoring
of the wunit, and contains all information necessary to
attribute NOx emssions to the unit, in accordance wth
subpart H of this part;

(3) Whether all the NOx em ssions fromthe unit, or a
group of units (including the unit) using a common stack, were
nmoni tored or accounted for through the m ssing data procedures
and reported in the quarterly nonitoring reports, including
whet her conditional data were reported in the quarterly
reports in accordance with subpart H of this part. | f
conditional data were reported, the owner or operator shal
i ndi cate whether the status of all conditional data has been
resol ved and all necessary quarterly report resubm ssions has
been made;

(4) Wiether the facts that form the basis for
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certification under subpart Hof this part of each nonitor at
the unit or a group of units (including the unit) using a
common stack, or for using an excepted nonitoring nethod or
alternative nonitoring nmethod approved under subpart H of this
part, if any, has changed; and

(5) If a change is required to be reported under
paragraph (c)(4) of this section, specify the nature of the
change, the reason for the change, when the change occurred,
and how the unit's conpliance status was determ ned subsequent
to the change, including what nethod was used to determ ne
em ssions when a change nmandated the need for nonitor
recertification.

8§ 97.31 Adm nistrator’s action on conpliance certifications.

(a) The Admnistrator may review and conduct i ndependent
audits concerning any conpliance certification or any other
subm ssion under the NOx Budget Trading Program and make
appropriate adjustnents of the information in the conpliance
certifications or other subm ssions.

(b) The Adm ni strator may deduct NOx al |l owances from or
transfer NOx all owances to a unit’s conpliance account or a
source’s overdraft account based on the information in the
conpliance certifications or other subm ssions, as adjusted
under paragraph (a) of this section.

Subpart E - NOx Al l owance All ocations
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8 97.40 Tradi ng program budget.

The tradi ng program budget allocated by the Adm nistrator for
a State under 8 97.42 for a control period will equal the sum
of the aggregate emssion levels for large electric generating
units in the State and | arge non-electric generating units in
the State as defined under Appendix C of this part.

8§ 97.41 Timng requirenents for NOx all owance all ocati ons.

(a) By the followng dates, the Admnistrator wll
determ ne the NOx al |l owance allocations in accordance with 8
97.42 for the control period in the year that is three years
after the year of the applicable deadline under this paragraph
(a):

(i) For the purposes of the NOx Budget Tradi ng Program
under section 110(c) of the Act, by April 1, 2000 and April 1
of the follow ng two years

(i1) For the purposes of the NOx Budget Tradi ng Program
under 126 of the Act, by April 1, 2000 and April 1 of the
followng two years for those sources for which a finding,
under 8§ 52.34(j) of this chapter, of NX emssions in
violation of section 110(a)(2)(D)(I)(l) of the Act is nmade by
April 1, 2000; or as soon as practicable in the year 2000 and
April 1 of the followng two years for those sources for which
such a finding is not nmade by April 1, 2000, but is nmade at a

| at er date.
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(b) By April 1, 2003 and April 1 of each year thereafter,
the Admnistrator wll determne the NOx allowance
allocations, in accordance with § 97.42, for the control
period in the year that is three years after the year of the
appl i cabl e deadl i ne under this paragraph (b).

(c) By April 1, 2004 and April 1 of each year thereafter,
the Admnistrator wll determne the NOx allowance
al l ocations, in accordance with 897.42, for any N al |l owances
remaining in the allocation set-aside for the prior control
peri od.

§ 97.42 NOx allowance allocations.

(a)(1) The heat input (in mMBtu) used for cal cul ati ng NOx
al | onance allocations for each NOx Budget unit under 8§ 97.4
will be:

(A) For a NOx all owance allocation under § 97.41(a), the
average of the two highest anounts of the unit’s heat input
for the control periods in 1995, 1996, and 1997 if the unit is
under 897.4(a)(1l) or the control period in 1995 if the unit is
under 897.4(a)(2); and

(B) For a NOx allowance allocation under 8§ 97.41(b), the
unit’s heat input for the control period in the year that is
four years before the year for which the NOx allocation is
bei ng cal cul at ed.

(2) The unit’s total heat input for the control period in
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each year specified under paragraph (a)(1l) of this section
will be determned in accordance with part 75 of this chapter
if the NOx Budget wunit was otherwise subject to the
requirements of part 75 of this chapter for the year, or wll
be based on the best available data reported to the
Adm nistrator for the wunit if the unit was not otherw se
subject to the requirenents of part 75 of this chapter for the
year.

(b) For each <control period under 8§ 97.41, the
Adm nistrator will allocate to all NOx Budget units under 8§
97.4(a)(1l) in the State that comrenced operation before May 1
of the period used to calculate heat input under paragraph
(a)(1l) of this section, a total nunber of NOx al |l owances equal
to 95 percent in 2003, 2004, and 2005, or 98 percent
thereafter, of the aggregate emssion levels for large
electric generating units in the State as defined under
Appendix C of this part in accordance with the follow ng
pr ocedur es:

(1) The Administrator will allocate NOx allowances to
each NOx Budget unit under 897.4(a)(1l) in an anount equaling
0.15 I b/mBtu nmultiplied by the heat input determ ned under
paragraph (a) of this section, rounded to the nearest whol e
NOx al | owance as appropri ate.

(2) If the initial total nunber of NOx allowances
all ocated to all NOx Budget units under 897.4(a)(1) in the
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State for a control period under paragraph (b)(1) of this
section does not equal 95 percent in 2003, 2004, and 2005, or
98 percent thereafter, of the aggregate em ssion |evel for
large electric generating units in the State as defi ned under
Appendix C of this part, the Adm nistrator will adjust the
total nunmber of NOx allowances allocated to all such NOx
Budget units for the control period under paragraph (b)(1) of
this section so that the total nunber of NOx allowances
al l ocated equals 95 percent in 2003, 2004, and 2005, or 98
percent thereafter, of such aggregate em ssion |level. This
adjustnent will be nmade by: nmultiplying each unit’s allocation
by 95 percent in 2003, 2004, and 2005, or 98 percent
thereafter, of the aggregate emssion level for large electric
generating units in the State as defined under Appendi x C of
this part divided by the total nunber of NOx allowances
al | ocat ed under paragraph (b)(1) of this section, and roundi ng
to the nearest whole NOx al |l owance as appropri ate.

(c) For each <control period wunder 8§ 97.41, the
Adm nistrator will allocate to all NOx Budget units under 8§
97.4(a)(2) in the State that comrenced operation before May 1
of the period used to calculate heat input under paragraph
(a)(1) of this section, a total nunmber of NOx all owances equal
to 95 percent in 2003, 2004, and 2005, or 98 percent
thereafter, of the aggregate em ssion |level for |arge non-
el ectric generating units in the State as defined under
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Appendix C of this part in accordance with the follow ng
pr ocedur es:

(1) The Administrator will allocate NOx allowances to
each NOx Budget unit under 897.4(a)(2) in an anount equaling
0.17 I b/mBtu multiplied by the heat input determ ned under
paragraph (a) of this section, rounded to the nearest whol e
NOx al | owance as appropri ate.

(2) If the initial total nunber of NOx allowances
all ocated to all NOx Budget units under 897.4(a)(2) in the
State for a control period under paragraph (c)(1) of this
section does not equal 95 percent in 2003, 2004, and 2005, or
98 percent thereafter, of the aggregate em ssion |levels for
| arge non-electric generating units in the State as defined
under Appendix C of this part, the Admnistrator will adjust
the total nunber of NOx all owances allocated to all such NOx
Budget units for the control period under paragraph (a)(1) of
this section so that the total nunber of NOx allowances
all ocated equals 95 percent in 2003, 2004, and 2005, or 98
percent thereafter, of such aggregate em ssion |evel for |arge
non-el ectric generating units in the State. This adjustnent
will be made by: multiplying each unit’s allocation by 95
percent in 2003, 2004, and 2005, or 98 percent thereafter, of
the aggregate emssion levels for Jlarge non-electric
generating units in the State as defined under Appendi x C of
this part divided by the total nunber of NOx allowances
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al | ocat ed under paragraph (c)(1) of this section, and roundi ng
to the nearest whole NOx al |l owance as appropri ate.

(d) For each <control period wunder 8§ 97.41, the
Admnistrator will allocate NOx all owances to NOx Budget units
under 8 97.4 in the State that comrenced operation, or are
projected to commerce operation, on or after May 1 of the
period used to cal cul ate heat input under paragraph (a)(1l) of
this section, in accordance with the foll ow ng procedures:

(1) The Admnistrator wll establish one allocation
set-aside for each control period. Each allocation set-aside
w Il be allocated NOx all owances equal to 5 percent in 2003,
2004, and 2005, or 2 percent thereafter, of the tons of NOx
em ssions in the trading program budget in the State under 8§
97.40, rounded to the nearest whole NOx allowance as
appropri ate.

(2) The NOx authorized account representative of a NOX
Budget unit under paragraph (d) of this section may submt to
the Admnistrator a request, in witing or in a format
specified by the Admnistrator, to be allocated NOx
al | onances for no nore than five consecutive control periods
under 8§ 97.41, starting with the control period during which
t he NOx Budget unit comrenced, or is projected to commence,
operation and ending with the control season preceding the
control period for which it will receive an allocation under
paragraph (b) or (c) of this section. The NOx all owance
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al l ocation request must be submtted prior to May 1 of the
first control period for which the NOx all owance allocation is
requested and after the date on which the State permtting
authority issues a permt to construct the NOx Budget unit.

(3) I'n a NOx all owance all ocation request under paragraph
(d)(2) of this section, the NOx authorized account
representative for units under 8 97.4(a)(1) may request for a
control period NOx allowances in an anmount that does not
exceed 0.15 Ib/mBtu nultiplied by the NOx Budget unit’s
maxi mum design heat input (in mBtu/hr) nultiplied by the
nunber of hours remaining in the control period starting with
the first day in the control period on which the unit operated
or is projected to operate.

(4) In a NOx all owance al |l ocation request under paragraph
(d)(2) of this section, the NOx authorized account
representative for units under 8 97.4(a)(2) may request for a
control period NOx allowances in an anmount that does not
exceed 0.17 Ib/mBtu multiplied by the NOx Budget wunit’s
maxi mum design heat input (in mBtu/hr) nultiplied by the
nunber of hours remaining in the control period starting with
the first day in the control period on which the unit operated
or is projected to operate.

(5 The Admnistrator wll review, and allocate NOx
al | onances pursuant to, each NOx al |l owance all ocation request
under paragraph (d)(2) of this section in the order that the
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request is received by the Adm ni strator.

(i) Upon receipt of the NOx al |l owance all ocation request,
the Adm nistrator will determ ne whether, and will make any
necessary adjustnments to the request to ensure that, for units
under 897.4(a)(1), the control period and the nunber of
al l omances specified are consistent with the requirenents of
par agraphs (d)(2) and (3) of this section and, for units under
897.4(a)(2), the control period and the nunber of allowances
specified are consistent with the requirenents of
paragraphs(d)(2) and (4) of this section.

(ti) If the allocation set-aside for the control period
for which NOx all owances are requested has an anount of NOx
al  owances not less than the nunber requested (as adjusted
under paragraph (d)(5)(i) of this section), the permtting
authority or the Admnistrator will allocate the amount of the
NOx allowances requested (as adjusted under paragraph
(d)(5) (i) of this section) to the NOx Budget unit.

(iii) If the allocation set-aside for the control period
for which NOx all owances are requested has a snall er anmount of
NOx al | owances than the nunmber requested (as adjusted under
paragraph (d)(4)(i) of this section), the Adm nnistrator wll
deny in part the request and allocate only the renmaining
nunmber of NOx allowances in the allocation set-aside to the
NOx Budget wunit.

(iv) Once an allocation set-aside for a control period
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has been depleted of all NOx all owances, the Adm nistrator
will deny, and will not allocate any NOx al | owances pursuant
to, any NOx allowance allocation request under which NOx
al | ownances have not already been allocated for the control
peri od.

(6) Wthin 60 days of receipt of a NOXx allowance
al l ocation request, the Admnistrator wll take appropriate
action under paragraph (d)(5) of this section and notify the
NOx authorized account representative that submtted the
request of the nunber of NOx allowances (if any) allocated for
the control period to the NOx Budget unit.

(e) For a NOx Budget wunit that is allocated NOx
al | onances under paragraph (d) of this section for a control
period, the Adm nistrator will deduct NOx all owances under 8§
97.54(b) or (e) to account for the actual utilization of the
unit during the control period. The Adm nistrator wll
cal culate the nunmber of NOx allowances to be deducted to
account for the unit’s actual utilization using the foll ow ng
formul as and rounding to the nearest whole NOx all owance as
appropriate, provided that the nunber of NOx all owances to be
deducted shall be zero if the nunber calculated is | ess than
zero:

NOx al | omances deducted for actual utilization for units under
897.4(a)(1) = (Unit’s NOx allowances allocated for control
period) - ( Unit’s actual control period utilization x 0.15
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| b/ mBtu); and

NOx al | omances deducted for actual utilization for units under
897.4(a)(2)= (Unit’s NOx allowances allocated for control
period) - ( Unit’s actual control period utilization x 0.17
[ b/ Bt u) ,

wher e:

“Unit’s NOx all owances allocated for control period" is
the nunber of NOx allowances allocated to the unit for the
control period under paragraph (d) of this section; and,

“Unit’s actual control period wutilization” is the
utilization (in mBtu), as defined in 8 97.2, of the unit
during the control period.

(f) After making the deductions for conpliance under 8§
97.54(b) or (e) for a control period, the Admnistrator wll
det erm ne whet her any NOx al |l owances remain in the allocation
set-aside for the control period. The Admi nistrator wll
al l ocate any such NOx allowances to the NOx Budget units in
the State using the followng fornmula and rounding to the
nearest whol e NOx al |l owance as appropri ate:

Unit’s share of NOx allowances remaining in allocation
set-aside = Total NOx allowances remaining in allocation
set-aside x (Unit’s NOXx allowance allocation =+ (trading
program budget excl uding allocation set-aside)

wher e:

“Total NOx allowances remaining in allocation set-aside" is
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the total nunber of NOx all owances remaining in the allocation
set-aside for the control period to which the allocation
set - asi de appl i es;

"Unit’s NOx allowance allocation”™ is the nunber of NOx
al | owances allocated under paragraph (b) or (c) of this
section to the unit for the control period to which the
all ocation set-aside applies; and

"Tradi ng program budget excluding allocation set-aside" is the
tradi ng program budget under § 97.40 for the control period to
which the allocation set-aside applies nultiplied by 95
percent if the control period is in 2003, 2004, or 2005 or 98
percent if the control period is in any year thereafter,
rounded to the nearest whol e all owance as appropri ate.
Subpart F - NOx All owance Tracking System

8 97.50 NOx Allowance Tracking System accounts.

(a) Nature and function of conpliance accounts and
overdraft accounts. Consistent with 8§ 97.51(a), the
Adm nistrator will establish one conpliance account for each
NOx Budget unit and one overdraft account for each source with
one or nmore NOx Budget units. Allocations of NOx all owances
pursuant to subpart E of this part or 897.88, and deductions
or transfers of NOx all owances pursuant to 8 97.31, 896. 54,
896. 56, subpart G of this part, or subpart | of this part wll

be recorded in the conpliance accounts or overdraft accounts
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in accordance with this subpart.

(b) Nature and function of general accounts. Consistent
with 8 97.51(b), the Admnistrator wll establish, wupon
request, a general account for any person. Transfers of
al | onances pursuant to subpart G of this part will be recorded
in the general account in accordance with this subpart.

§ 97.51 Establishnent of accounts.

(a) Conpliance accounts and overdraft accounts. Upon
recei pt of a conplete account certificate of representation
under 8§ 97.13, the Adm nistrator will establish:

(1) A conpliance account for each NOx Budget unit for
whi ch the account certificate of representation was submtted;
and

(2) An overdraft account for each source for which the
account certificate of representation was submtted and that
has two or nore NOx Budget units.

(b) General accounts.

(1) Any person may apply to open a general account for
the purpose of holding and transferring allowances. A
conpl ete application for a general account shall be submtted
to the Admnistrator and shall include the follow ng el enents
in a format prescribed by the Adm nistrator:

(i) Name, miling address, e-mail address (if any),

t el ephone nunber, and facsimle transm ssion nunber (if any)
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of the NOx authorized account representative and any alternate
NOx aut hori zed account representative;

(it) At the option of the NOx authorized account
representative, organization nane and type of organi zation;

(irii) A list of all persons subject to a binding
agreenent for the NOx authorized account representative and
any alternate NOx authorized account representative to
represent their ownership interest with respect to the
al l omances held in the general account;

(iv) The followng certification statement by the NOx
authorized account representative and any alternate NOX
aut horized account representative: “l1 certify that | was
sel ected as the NOx authorized account representative or the
NOx alternate authorized account representative, as
appl i cabl e, by an agreenent that is binding on all persons who
have an ownership interest with respect to allowances held in
the general account. | certify that | have all the necessary
authority to carry out ny duties and responsibilities under
t he NOx Budget Tradi ng Program on behal f of such persons and
that each such person shall be fully bound by ny
representations, actions, inactions, or subm ssions and by any
order or decision issued to ne by the Admnistrator or a
court regarding the general account.”

(v) The signature of the NOx authorized account
representative and any alternate NOx authorized account
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representative and the dates signed.

(vi) Unless otherwise required by the permtting
authority or the Admnistrator, docunments of agreenent
referred to in the account certificate of representation shall
not be submtted to the permtting authority or the
Adm ni strator. Neither the permtting authority nor the
Adm ni strator shall be under any obligation to review or
eval uate the sufficiency of such docunents, if submtted.

(2) Upon receipt by the Admnistrator of a conplete
application for a general account under paragraph (b)(1) of
this section:

(i) The Adm nistrator will establish a general account
for the person or persons for whom the application is
subm tted.

(i1) The NOx authorized account representative and any
alternate NOx authorized account representative for the
general account shall represent and, by his or her
representations, actions, inactions, or subm ssions, legally
bi nd each person who has an ownership interest with respect to
NOx all owances held in the general account in all matters
pertaining to the NOx Budget Trading Program not w thstanding
any agr eenent bet ween t he NOx aut hori zed account
representative or any alternate NOx authorized account
representative and such person. Any such person shall be
bound by any order or decision issued to the NOx authorized
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account representative or any alternate NOx aut horized account
representative by the Adm nistrator or a court regarding the
general account.

(ii1) Each subm ssion concerning the general account
shall be submtted, signed, and certified by the NOx
authorized account representative or any alternate NOX
aut hori zed account representative for the persons having an
ownership interest with respect to NOx all owances held in the
general account. Each such subm ssion shall include the
followwng certification statement by the NOx authorized
account representative or any alternate NOx authorizing
account representative: “lI am authorized to make this
subm ssion on behalf of the persons having an ownership
interest with respect to the NOx allowances held in the
general account. | certify under penalty of |law that | have
personal |y examned, and amfam liar with, the statenents and
information submtted in this docunent and all its
attachnents. Based on ny inquiry of those individuals with
primary responsibility for obtaining the information, |
certify that the statenments and information are to the best of
my know edge and belief true, accurate, and conplete. | am
aware that there are significant penalties for submtting
false statements and information or omtting required
statenents and information, including the possibility of fine
or inprisonnent.”
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(iv) The Adm nistrator will accept or act on a subm ssion
concerning the general account only if the subm ssion has been
made, signed, and certified in accordance wth paragraph
(b)(2)(iii) of this section

(3)(i) An application for a general account nay designhate
one and only one NOx authorized account representative and one
and only one alternate NOx authorized account representative
who may act on behalf of the NOx authorized account
representative. The agreenent by which the alternate NOx
aut hori zed account representative is selected shall include a
procedure for authorizing the alternate NOx aut horized account
representative to act in lieu of the NOx authorized account
representative.

(i1) Upon receipt by the Admnistrator of a conplete
application for a general account under paragraph (b)(1) of
this section, any representation, action, inaction, or
subm ssion by any alternate NOx authorized account
representative shall be deened to be a representation, action,
inaction, or submssion by the NOx authorized account
representative.

(4)(1) The NOx authorized account representative for a
general account may be changed at any tine upon receipt by the
Adm ni strator of a superseding conplete application for a
general account wunder paragraph (b)(1) of this section.
Not wi t hst andi ng any such change, all representations, actions,
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i nactions, and subm ssions by the previous NOx authorized
account representative prior to the tinme and date when the
Adm ni strator receives the superseding application for a
general account shall be binding on the new NOx authorized
account representative and the persons with an ownership
interest with respect to the allowances in the general
account .

(i1) The alternate NOx authorized account representative
for a general account may be changed at any tinme upon receipt
by the Adm nistrator of a superseding conpl ete application for
a general account under paragraph (b)(1) of this section
Not wi t hst andi ng any such change, all representations, actions,
i nactions, and subm ssions by the previous alternate NOx
aut hori zed account representative prior to the tine and date
when the Adm nistrator receives the superseding application
for a general account shall be binding on the new alternate
NOx aut hori zed account representative and the persons with an
ownership interest with respect to the allowances in the
general account.

(ti1)(A) In the event a new person having an ownership
interest with respect to NOx all owances in the general account
is not included in the list of such persons in the account
certificate of representation, such new person shall be deened
to be subject to and bound by the account certificate of
representation, the representation, actions, inactions, and
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subm ssions of the NOx authorized account representative and
any alternate NOx authorized account representative of the
source or wunit, and the decisions, orders, actions, and
inactions of the Admnistrator, as if the new person were
i ncluded in such list.

(B) Wthin 30 days follow ng any change in the persons
havi ng an ownership interest with respect to NOx al |l owances in
t he general account, including the addition of persons, the
NOx aut horized account representative or any alternate NOX
aut hori zed account representative shall submt a revision to
the application for a general account anending the list of
persons having an ownership interest wwth respect to the NOx
al l omances in the general account to include the change.

(5)(i) Once a conplete application for a general account
under paragraph (b)(1) of this section has been submtted and
received, the Admnistrator will rely on the application
unless and until a superseding conplete application for a
general account wunder paragraph (b)(1) of this section is
recei ved by the Adm nistrator

(ii1) Except as provided in paragraph (b)(4) of this
section, no objection or other communication submtted to the
Adm ni strat or concer ni ng t he aut hori zati on, or any
representation, action, inaction, or subm ssion of the NOx
aut horized account representative or any alternative NOX
aut hori zed account representative for a general account shal
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affect any representation, action, inaction, or subm ssion of
the NOx authorized account representative or any alternative
NOx aut horized account representative or the finality of any
decision or order by the Adm nistrator under the NOx Budget
Tradi ng Program

(ii1) The Adm nistrator will not adjudicate any private
| egal di spute concerning the authorization or any
representation, action, inaction, or subm ssion of the NOx
aut horized account representative or any alternative NOX
aut horized account representative for a general account,
i ncluding private |egal disputes concerning the proceeds of
NOx al | owance transfers.

(c) Account identification. The Adm nistrator wll
assign a unique identifying nunber to each account established
under paragraph (a) or (b) of this section.

8§ 97.52 N Allowance Tracki ng Systemresponsibilities of NOx
aut hori zed account representative.

(a) Followng the establishnent of a NOx Allowance
Tracki ng System account, all subm ssions to the Adm nistrator
pertaining to the account, including, but not limted to,
subm ssions concerning the deduction or transfer of N
al l omances in the account, shall be made only by the NOx
aut hori zed account representative for the account.

(b) Authorized account representative identification. The

299



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Adm nistrator will assign a unique identifying nunber to each
NOx aut hori zed account representative.
8§ 97.53 Recordation of NOx all owance all ocati ons.

(a) The Admnistrator will record the NOx all owances for
2003 in the NOx Budget wunits’ conpliance accounts and the
all ocation set-asides, as allocated under subpart E of this
part. The Admnistrator will also record the NOx al |l owances
allocated under 8 97.88(a)(1l) for each NOx Budget opt-in
source in its conpliance account.

(b) Each year, after the Adm nistrator has mnade all
deductions froma NOx Budget unit's conpliance account and the
overdraft account pursuant to 8 97.54, the Admnnistrator wll
record NOx all owances, as allocated to the unit under subpart
E of this part or under 8§ 97.88(a)(2), in the conpliance
account for the year after the |last year for which all owances
were previously allocated to the conpliance account. Each
year, the Admnistrator will also record NOx all owances, as
al | ocated under subpart E of this part, in the allocation set-
aside for the year after the last year for which all owances
were previously allocated to an allocation set-aside.

(c) Serial nunbers for allocated NOx all owances. Wen
al locating NOx al |l owances to and recording themin an account,
the Admnistrator will assign each NOx allowance a unique

identification nunber that will include digits identifying the
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year for which the NOx all owance is all ocat ed.
§ 97.54 Conpli ance.

(a) NOx allowance transfer deadline. The NOx al | owances
are avail able to be deducted for conpliance with a unit’s NOx
Budget emi ssions limtation for a control period in a given
year only if the NOx all owances:

(1) Were allocated for a control period in a prior year
or the sane year; and

(2) Are held in the unit’s conpliance account, or the
overdraft account of the source where the unit is |ocated, as
of the NOx all owance transfer deadline for that control period
or are transferred into the conpliance account or overdraft
account by a NOx allowance transfer correctly submtted for
recordation under 8 97.60 by the NOx allowance transfer
deadline for that control period.

(b) Deductions for conpliance.

(1) Following the recordation, in accordance with 8§
97.61, of NOx allowance transfers submtted for recordation in
the unit’s conpliance account or the overdraft account of the
source where the unit is located by the NOx all owance transfer
deadline for a control period, the Adm nistrator will deduct
NOx al | onances avai |l abl e under paragraph (a) of this section
to cover the unit’s NOx em ssions (as determ ned i n accordance

with subpart H of this part), or to account for actual
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utilization under 8 97.42 (e), for the control period:

(1) Fromthe conpliance account; and

(1i) Only if no nore NOx allowances avail able under
paragraph (a) of this section remain in the conpliance
account, fromthe overdraft account. In deducting all owances
for units at the source from the overdraft account, the
Adm nistrator wll begin wth the unit having the conpliance
account with the |l owest NOx Al |l owance Tracki ng System account
nunber and end with the unit having the conpliance account
wi th the highest NOx Al |l owance Tracki ng System account nunber
(with account nunbers sorted beginning with the |eft-nost
character and ending with the right-nost character and the
| etter characters assigned values in al phabetical order and
| ess than all nuneric characters).

(2) The Adm nistrator wll deduct NOx allowances first
under paragraph (b)(1)(i) of this section and then under
paragraph (b)(1)(ii) of this section:

(1) Until the nunber of NOx all owances deducted for the
control period equals the nunber of tons of NOx em ssions,
determned in accordance with subpart H of this part, fromthe
unit for the control period for which conpliance is being
determ ned, plus the nunber of NOx allowances required for
deduction to account for actual utilization under 8§ 97.42(e)
for the control period; or

(it) Until no nmore NOx allowances available under
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paragraph (a) of this section remain in the respective
account .

(c)(1) Identification of NOx all owances by serial nunber.
The NOx aut hori zed account representative for each conpliance
account may identify by serial nunber the NOx all owances to be
deducted fromthe unit’s conpliance account under paragraph
(b), (d), or (e) of this section. Such identification shal
be made in the conpliance certification report submtted in
accordance with § 97. 30.

(2) First-in, first-out. The Admnistrator will deduct
NOx allowances for a control period from the conpliance
account, in the absence of an identification or in the case of
a partial identification of NOx allowances by serial nunber
under paragraph (c)(1) of this section, or the overdraft
account on a first-in, first-out (FIFO accounting basis in
the foll ow ng order:

(i) Those NOx allowances that were allocated for the
control period to the unit under subpart E or | of this part;

(ii) Those NOx allowances that were allocated for the
control period to any unit and transferred and recorded in the
account pursuant to subpart G of this part, in order of their
date of recordation

(i11) Those NOx allowances that were allocated for a
prior control period to the unit under subpart E or | of this
part; and
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(iv) Those NOx al | owances that were allocated for a prior
control period to any unit and transferred and recorded in the
account pursuant to subpart G of this part, in order of their
date of recordation

(d) Deductions for excess em ssions.

(1) After making the deductions for conpliance under
par agraph (b) of this section, the Adm nistrator will deduct
fromthe unit’s conpliance account or the overdraft account of
the source where the wunit is located a nunber of NOX
al l omances, allocated for a control period after the control
period in which the unit has excess em ssions, equal to three
times the nunber of the unit’s excess em ssions.

(2) I'f the conpliance account or overdraft account does
not contain sufficient NOx all owances, the Adm nistrator wll
deduct the required nunber of NOx all owances, regardless of
the control period for which they were allocated, whenever NOx
al l omances are recorded in either account.

(3) Any all owance deduction required under paragraph (d)
of this section shall not affect the liability of the owners
and operators of the NOx Budget unit for any fine, penalty,
or assessnent, or their obligation to conply with any ot her
renmedy, for the sanme violation, as ordered under the Cean Ar
Act or applicable State law. The follow ng guidelines will be
followed in assessing fines, penalties or other obligations:

(i) For purposes of determ ning the nunber of days of
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violation, if a NOx Budget unit has excess em ssions for a
control period, each day in the control period (153 days)
constitutes a day in violation unless the owers and operators
of the unit denonstrate that a | esser nunber of days should be
consi der ed.

(1i) Each ton of excess emssions IS a separate
vi ol ati on.

(e) Deductions for units sharing a common stack. In the
case of units sharing a common stack and havi ng em ssi ons t hat
are not separately nonitored or apportioned in accordance wth
subpart H of this part:

(i) The NOx authorized account representative of the
units may identify the percentage of NOx allowances to be
deducted from each such unit's conpliance account to cover the
unit’s share of NOx emssions from the common stack for a
control period. Such identification shall be nmade in the
conpliance certification report submtted in accordance with
8§ 97. 30.

(i1) Notw thstandi ng paragraph (b)(2)(i) of this section,
the Admnistrator will deduct NOx allowances for each such
unit until the nunmber of NOx al |l owances deducted equal s the
units identified percentage (under paragraph (e)(i) of this
section) of the nunber of tons of NOx em ssions, as determ ned
in accordance with subpart H of this part, from the common
stack for the control period for which conpliance is being
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determ ned, use the nunber of allowances required to account
for actual utilization under 897.42(e) for the control period
or, if no percentage is identified, an equal percentage for
each such unit.

(f) The Admnistrator will record in the appropriate
conpl i ance account or overdraft account all deductions from
such an account pursuant to paragraphs (b), (d), or (e) of
this section.

§97.55  Banki ng.

(a) NOx allowances may be banked for future use or
transfer in a conpliance account, an overdraft account, or a
general account, as foll ows:

(1) Any NOx allowance that is held in a conpliance
account, an overdraft account, or a general account wi ||
remain in such account unless and until the NOx al l owance is
deducted or transferred under 897.31, 897.54, or §97.56,
subpart G of this part, or subpart | of this part.

(2) The Adm nistrator will designate, as a “banked” NOx
al l owance, any NOx allowance that remains in a conpliance
account, an overdraft account, or a general account after the
Adm ni strator has made all deductions for a given contro
period from the conpliance account or overdraft account
pursuant to 897.54.

(b) Each year starting in 2004, after the Adm nistrator
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has conpl eted the designati on of banked NOx al | owances under
paragraph (a)(2) of this section and before May 1 of the year,
the Adm nistrator will determne the extent to which banked
NOx al l owances may be used for conpliance in the control
period for the current year, as foll ows:

(1) The Admnistrator will determ ne the total nunber of
banked NOx al |l owances held in conpliance accounts, overdraft
accounts, or general accounts.

(2) If the total nunber of banked NOx all owances
det erm ned, under paragraph (b)(1) of this section, to be held
in conpliance accounts, overdraft accounts, or general
accounts is less than or equal to 10% of the sumof the State
tradi ng program budgets for the control period for the States
in which NOx Budget wunits are |ocated, any banked NOx
al | onance may be deducted for conpliance in accordance with
897. 54.

(3) If the total nunber of banked NOx all owances
det erm ned, under paragraph (b)(1) of this section, to be held
in conpliance accounts, overdraft accounts, or general
accounts exceeds 10% of the sumof the State tradi ng program
budgets for the control period for the States in which NOx
Budget units are | ocated, any banked al | onance may be deducted
for conpliance in accordance wth 897.54, except as follows:

(i) The Admnistrator will determne the follow ng ratio:
0.10 multiplied by the sum of the State trading program

307



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

budgets for the control period for the States in which NOx
Budget units are located and divided by the total nunber of
banked NOx al | owances determ ned, under paragraph (b)(1) of
this section, to be held in conpliance accounts, overdraft
accounts, or general accounts.

(i1) The Admnistrator will multiply the nunber of banked
NOx allowances in each conpliance account or overdraft
account. The resulting product is the nunber of banked NOx
al l onances in the account that may be deducted for conpliance
in accordance with 897.54. Any banked NOx allowances in
excess of the resulting product may be deducted for conpliance
in accordance with 897.54, except that, if such NOx all owances
are used to nake a deduction, two such NOx al | owances nust be
deducted for each deduction of one NOx allowance required
under 897.54.

(c) Any NOx Budget unit may reduce its NOXx em ssion rate
in the 2001 or 2002 control period, the owner or operator of
the unit may request early reduction credits, and the
permtting authority may allocate NOx all owances in 2003 to
the unit in accordance with the foll ow ng requirenents.

(1) Each NOx Budget unit for which the owner or operator
requests any early reduction credits under paragraph (c)(4) of
this section shall nonitor NOx em ssions in accordance wth
subpart H of this part starting in the 2000 control period and
for each control period for which such early reduction credits
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are requested. The unit’s nonitoring system availability
shall be not |ess than 90 percent during the 2000 contro
period, and the unit nust be in full conpliance wth any
applicable State or Federal em ssions or em ssions related
requirenents.

(2) NOx emssion rate and heat input under paragraphs
(c)(3) through (5) of this section shall be determned in
accordance with subpart H of this part.

(3) Each NOx Budget unit for which the owner or operator
requests any early reduction credits under paragraph (c)(4) of
this section shall reduce its NOx emssion rate, for each
control period for which wearly reduction credits are
requested, to less than both 0.25 | b/mBtu and 80 percent of
the unit’s NOx em ssion rate in the 2000 control period.

(4) The NOx authorized account representative of a NOx
Budget wunit that neets the requirenments of paragraphs
(c)(1)and (3) of this section may submt to the permtting
authority a request for early reduction credits for the unit
based on NOx em ssion rate reductions nade by the unit in the
control period for 2001 or 2002 in accordance w th paragraph
(3) of this section.

(1) In the early reduction credit request, the NOx
aut hori zed account may request early reduction credits for
such control period in an anount equal to the unit’s heat
i nput for such control period nultiplied by the difference
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between 0.25 Ib/mBtu and the unit’s NOx em ssion rate for
such control period, divided by 2000 | b/ton, and rounded to
t he nearest ton.

(i) The early reduction credit request nust be
submtted, in a format specified by the permtting authority,
by October 31 of the year in which the NOx em ssion rate
reductions on which the request is based are nmade or such
| ater date approved by the permtting authority.

(5 The permtting authority wll al l ocate  NOx
al | omances, to NOx Budget units neeting the requirements of
par agraphs (c)(1) and (3) of this section and covered by early
reduction requests neeting the requirements of paragraph
(c)(4)(ii) of this section, in accordance with the foll ow ng
pr ocedur es:

(i) Upon receipt of each early reduction credit request,
the permtting authority will accept the request only if the
requi renments of paragraphs (c)(1), (3), and (4)(ii) of this
section are net and, if the request is accepted, wll nmake any
necessary adjustnments to the request to ensure that the anount
of the early reduction credits requested neets the requirenent
of paragraphs (c)(2) and (4) of this section.

(it) If the State’s conpliance suppl enent pool has an
ampunt of NOx all owances not |ess than the nunber of early
reduction credits in all accepted early reduction credit
requests for 2001 and 2002 (as adjusted under paragraph
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(c)(5) (i) of this section), the permtting authority wll
allocate to each NOx Budget unit covered by such accepted
requests one allowance for each early reduction credit
requested (as adjusted under paragraph (c)(5)(i) of this
section).

(iii) If the State’'s conpliance suppl enent pool has a
smal |l er anmount of NOx allowances than the nunber of early
reduction credits in all accepted early reduction credit
requests for 2001 and 2002 (as adjusted under paragraph
(c)(5) (i) of this section), the permtting authority wll
all ocate NOx all owances to each NOx Budget unit covered by
such accepted requests according to the follow ng fornul a:

Unit's allocated early reduction credits = [(Unit’s
adjusted early reduction credits)/(Total adjusted early
reduction credits requested by all units)] x (Avail able NOx
al l omances fromthe State’s conpliance suppl enent pool)

wher e:

“Unit’s adjusted early reduction credits” is the nunber
of early reduction credits for the unit for 2001 and 2002 in
accepted early reduction credit requests, as adjusted under
par agraph (c)(5)(i) of this section.

“Total adjusted early reduction credits requested by all
units” is the nunber of early reduction credits for all units
for 2001 and 2002 in accepted early reduction credit requests,
as adj usted under paragraph (c)(5)(i) of this section.
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“Avai l able NOx allowances from the State’s conpliance
suppl enent pool” is the nunber of NOx allowances in the
State’s conpliance supplenment pool and available for early
reduction credits for 2001 and 2002.

(6) By May 1, 2003, the permtting authority will submt
to the Admnistrator the allocations of NOx al | owances
determ ned under paragraph (c)(5) of this section. The
Adm nistrator wll record such allocations to the extent that
they are consistent with the requirenents of paragraphs
(c)(1) through (5) of this section.

(7) NOx allowances recorded under paragraph (c)(6) of
this section may be deducted for conpliance under 897.54 for
the control periods in 2003 or 2004. Not wi t hst andi ng
paragraph (a) of this section, the Adm nistrator will deduct
as retired any NOx all owance that is recorded under paragraph
(c)(6) of this section and is not deducted for conpliance in
accordance with 897.54 for the control period in 2003 or 2004.

(8) NOx allowances recorded under paragraph (c)(6) of
this section are treated as banked al | owances in 2004 for the
pur poses of paragraphs (a) and (b) of this section.

8§ 97.56 Account error

The Adm nistrator may, at his or her sole discretion and

on his or her own notion, correct any error in any NOX

Al l onance Tracki ng Systemaccount. Wthin 10 busi ness days of
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maki ng such correction, the Adm nistrator will notify the NOx
aut hori zed account representative for the account.
8 97.57 dosing of general accounts.

(a) The NOx authorized account representative of a
general account may instruct the Adm nistrator to close the
account by submitting a statenment requesting deletion of the
account from the NOx Allowance Tracking System and by
correctly submtting for recordation under 8§ 97.60 an
al | owance transfer of all N allowances in the account to one
or nore other NOx All owance Tracki ng System accounts.

(b) If a general account shows no activity for a period
of a year or nore and does not contain any NOx al |l owances, the
Adm nistrator may notify the NOx authorized account
representative for the account that the account will be closed
and deleted fromthe NOx All owance Tracking System fol |l ow ng
20 business days after the notice is sent. The account wll
be cl osed after the 20-day period unless before the end of the
20-day period the Adm nistrator receives a correctly submtted
transfer of NOx all owances into the account under 8§ 97.60 or
a statenment submtted by the NOx authorized account
representative denonstrating to the satisfaction of the
Adm ni strator good cause as to why the account should not be
cl osed.

Subpart G - NOx All owance Transfers
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§ 97.60 Subm ssion of NOx all owance transfers.

The NOx authorized account representatives seeking
recordation of a NOx allowance transfer shall submt the
transfer to the Adm nistrator. To be considered correctly
submtted, the NOx allowance transfer shall include the
following elenments in a format specified by the Adm nistrator:

(a) The nunbers identifying both the transferror and
transferee accounts;

(b) A specification by serial nunber of each N
al l omance to be transferred; and

(c) The printed nanme and signature of the NOx authorized
account representative of the transferror account and the date
si gned.

§ 97.61 EPA recordation

(a) Wthin 5 business days of receiving a NOx al |l owance
transfer, except as provided in paragraph (b) of this section,
the Admnistrator will record a NOx allowance transfer by
novi ng each NOx al | owance fromthe transferror account to the
transferee account as specified by the request, provided that:

(1) The transfer is correctly submtted under § 97.60;

(2) The transferror account includes each NOx al |l owance
identified by serial nunber in the transfer; and

(3) The transfer neets all other requirenents of this

part .
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(b) A NOx allowance transfer that is submtted for
recordation follow ng the NOx al | owance transfer deadline and
that includes any NOx allowances allocated for a control
period prior to or the sanme as the control period to which the
NOx al | owance transfer deadline applies will not be recorded
until after conpletion of the process of recordation of NOx
al  ownance allocations in § 97.53(b).

(c) VWhere a NOXx allowance transfer submtted for
recordation fails to neet the requirenments of paragraph (a) of
this section, the Admnistrator will not record such transfer.
§ 97.62 Notification.

(a) Notification of recordation. Wthin 5 business days
of recordation of a NOx all owance transfer under § 97.61, the
Adm nistrator will notify each party to the transfer. Notice
will be given to the NOx authorized account representatives of
both the transferror and transferee accounts.

(b) Notification of non-recordation. Wthin 10 busi ness
days of receipt of a NOx all owance transfer that fails to neet
the requirenents of 8 97.61(a) the NOx authorized account
representatives of both accounts subject to the transfer of:

(1) A decision not to record the transfer, and

(2) The reasons for such non-recordation.

(c) Nothing in this section shall preclude the subm ssion

of a NOx allowance transfer for recordation follow ng
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notification of non-recordation.

Subpart H - Mnitoring and Reporting

8§ 97.70 GCeneral Requirenents.

The owners and operators, and to the extent applicable,
the NOx authorized account representative of a NOx Budget
unit, shall conply wth the nonitoring and reporting
requi renents as provided in this subpart and in subpart H of
part 75 of this chapter. For purposes of conplying with such
requirenments, the definitions in 8 97.2 and in 8§ 72.2 of this
chapter shall apply, and the terns *“affected wunit,”
“designated representative,” and “continuous em ssion
monitoring systeni (or “CEMS’) in part 75 of this chapter
shall be replaced by the ternms “NOx Budget wunit,” “NOX
aut hori zed account representative,” and “continuous em ssion
moni toring systenf (or “CEM5’), respectively, as defined in 8
97. 2.

(a) Requirenents for installation, certification, and

data accounting. The owner or operator of each NOx Budget

unit nust neet the follow ng requirenents. These provisions
also apply to a unit for which an application for a NOx Budget
opt-in permt is submtted and not denied or wthdrawn, as
provided in subpart | of this part:

(1) Install all nonitoring systenms required under this
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subpart for nonitoring NOx mass. This includes all systens
required to nmonitor NOXx em ssion rate, NOx concentration, heat
input, and flow, in accordance with 88 75.72 and 75. 76.

(2) Install all nonitoring systenms for nonitoring heat
input, if required under 8§ 97.76 for devel opi ng NOx al | owance
al l ocati ons.

(3) Successfully conplete all «certification tests
required under 8 97.71 and neet all other provisions of this
subpart and part 75 of this chapter applicable to the
moni toring systens under paragraphs (a)(1l) and (2) of this
section.

(4) Record, and report data fromthe nonitoring systens

under paragraphs (a)(1) and (2) of this section.

(b) Conpliance dates. The owner or operator mnust neet
the requi renents of paragraphs (a)(1l) through (a)(3) of this
section on or before the follow ng dates and nust record and
report data on and after the foll ow ng dates:

(1) NOx Budget units for which the owner or operator
intends to apply for early reduction credits under 8
97.55(d) nust conply with the requirenents of this subpart by
May 1, 2000.

(2) Except for NOx Budget units under paragraph (b) (1)
of this section, NOx Budget units under 8§ 97.4 that comrence
operation before January 1, 2002, nust conmply with the
requi renents of this subpart by May 1, 2002.

317



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

(3) NOX Budget units under 8§ 97.4 that commence operation
on or after January 1, 2002 and that report on an annual basis
under 8 97.74(d) nust conply with the requirenents of this
subpart by the later of the foll ow ng dates:

(i) May 1, 2002; or

(1i) the earlier of:

(A) 180 days after the date on which the unit commences
operation or,

(B) For units under 8 97.4(a)(1), 90 days after the date
on which the unit comences commercial operation.

(4) NOX Budget units under 8 97.4 that commence operation
on or after January 1, 2002 and that report on a control
season basis wunder § 97.74(d) must conply wth the
requirements of this subpart by the later of the follow ng
dat es:

(1) the earlier of

(A) 180 days after the date on which the unit commences
operation or,

(B) for units under 8 97.4(a)(1), 90 days after the date
on which the unit comences commercial operation.

(ii) However, if the applicable deadline under paragraph
(b)(4)(i) section does not occur during a control period, My
1; imrediately followng the date determ ned in accordance
wi th paragraph (b)(4)(i) of this section.

(5) For a NOx Budget unit with a new stack or flue for
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whi ch construction is conpleted after the applicabl e deadline
under paragraph ( b)(1), (b)(2) or (b)(3) of this section or
subpart | of this part:

(i) 90 days after the date on which em ssions first exit
to the atnosphere through the new stack or flue

(i1) However, if the unit reports on a control season
basis under 8§ 97.74(d) and the applicable deadline under
paragraph (b)(5(i) of this section does not occur during the
control period, May 1 imrediately follow ng the applicable
deadline in paragraph (b)(5(i) of this section.

(6) For a unit for which an application for a NOx Budget
opt in permt is submtted and not denied or wthdrawn, the

conpl i ance dates specified under subpart | of this part.

(c) Reporting data prior to initial certification

(1) The owner or operator of a NOx Budget unit that
m sses the certification deadline under paragraph (b)(1) of
this section is not eligible to apply for early reduction
credits. The owner or operator of the unit becones subject to
the certification deadline under paragraph (b)(2) of this
section.

(2) The owner or operator of a NOx Budget wunder
par agraphs (b)(3) or (b)(4) of this section nust determ ne,
record and report NOX mnmass, heat input (if required for
pur poses of allocations) and any other values required to
determ ne NOx Mass (e.g. NOx em ssion rate and heat input or
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NOx concentration and stack flow) using the provisions of §
75.70(g) of this chapter, fromthe date and hour that the unit
starts operating until all required certification tests are
successful ly conpl et ed.

(d) Prohibitions.

(1) No owner or operator of a NOx Budget unit or a non-
NOx Budget unit nonitored under 8 75.72(b)(2)(ii) shall use
any alternative nonitoring system alternative reference
nmet hod, or any other alternative for the required continuous
em ssion nonitoring system wthout having obtained prior
witten approval in accordance with § 97.75.

(2) No owner or operator of a NOx Budget unit or a non-
NOx Budget wunit nonitored under 8 75.72(b)(2)(ii) shal
operate the wunit so as to discharge, or allow to be
di scharged, NOx em ssions to the atnosphere w thout accounting
for all such em ssions in accordance with the applicable
provisions of this subpart and part 75 of this chapter except
as provided for in 875.74 of this chapter.

(3) No owner or operator of a NOx Budget unit or a non-
NOx Budget wunit nonitored under 8§ 75.72(b)(2)(ii) shal
di srupt the continuous em ssion nonitoring system any portion
t hereof, or any other approved em ssion nonitoring nethod, and
thereby avoid nonitoring and recording NOx nass em ssions
di scharged into the atnosphere, except for periods of
recertification or periods when calibration, quality assurance
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testing, or maintenance is perfornmed in accordance with the
applicable provisions of this subpart and part 75 of this
chapter except as provided for in 875.74 of this chapter.

(4) No owner or operator of a NOx Budget unit s or a non-
NOx Budget unit nonitored under 8§ 75.72(b)(2)(ii) shall retire
or permanently discontinue use of the continuous em ssion
monitoring system any conponent thereof, or any other
approved em ssion nonitoring systemunder this subpart, except
under any one of the follow ng circunstances:

(1) During the period that the unit is covered by a
retired unit exenption under 8 97.5 that is in effect;

(i1i) The owner or operator is nonitoring em ssions from
the unit with another certified nonitoring system approved, in
accordance with the applicable provisions of this subpart and
part 75 of this chapter, by the permtting authority for use
at that wunit that provides emssion data for the sane
pollutant or paranmeter as the retired or discontinued
nmoni toring system or

(1i1) The NOx authorized account representative submts
notification of the date of <certification testing of a
repl acenent monitoring system in accordance wth 8§
97.71(b) (2).

8 97.71 Initial certification and recertification procedures

(a) The owner or operator of a NOx Budget unit that is
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subject to an Acid Rain emssions limtation shall conply with
the initial certification and recertification procedures of
part 75 of this chapter, except that:

(1) If, prior to January 1, 1998, the Adm nistrator
approved a petition under 8§ 75.17(a) or (b) of this chapter
for apportioning the NOx em ssion rate neasured in a conmon
stack or a petition under 8 75.66 of this chapter for an
alternative to a requirenent in 8 75.17 of this chapter, the
NOx authorized account representative shall resubmt the
petition to the Adm nistrator under 8 97.75(a) to determ ne
if the approval applies under the NOx Budget Tradi ng Program

(2) For any additional CEMS required under the conmon
stack provisions in 8 75.72 of this chapter, or for any NOx
concentrati on CEMS used under the provisions of § 75.71(a)(2)
of this chapter, the owner or operator shall neet the
requi renents of paragraph (b) of this section.

(b) The owner or operator of a NOx Budget unit that is
not subject to an Acid Rain emssions limtation shall conply
with the followng initial certification and recertification
procedures, except that the owner or operator of a unit that
qualifies to use the |l ow mass em ssions excepted nonitoring
met hodol ogy under 8§ 75.19 shall also neet the requirenents of
paragraph (c) of this section and the owner or operator of a
unit that qualifies to use an alternative nonitoring system
under subpart E of part 75 of this chapter shall also neet the
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requi renents of paragraph (d) of this section. The owner or
operator of a NOx Budget unit that is subject to an Acid Rain
em ssions |[imtation, but requires additional CEMS under the
common stack provisions in 8 75.72 of this chapter, or that
uses a NOx concentration CEMS under 8 75.71(a)(2) of this
chapter also shall conmply wth the following initial
certification and recertification procedures.

(1) Requirements for initial certification
The owner or operator shall ensure that each nonitoring system
required by subpart H of part 75 of this chapter (which
i ncl udes the automated data acquisition and handling systen)
successfully conpletes all of the initial certification
testing required under 8§ 75.20 of this chapter. The owner or
operator shall ensure that all applicable certification tests
are successfully conpleted by the deadlines specified in 8§
97. 70(Db). In addition, whenever the owner or operator
installs a nonitoring systemin order to neet the requirenents
of this part in a |location where no such nonitoring systemwas
previously installed, initial certification according to 8§
75.20 is required.

(2) Requirenments for recertification. Wenever the owner
or operator nakes a replacenent, nodification, or change in a
certified nonitoring systemthat the Adm ni strator determ nes
significantly affects the ability of the systemto accurately
measure or record NOX nmass em ssions or heat input or to neet
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the requirenents of 8 75.21 of this chapter or appendix B to
part 75 of this chapter, the owner or operator shall recertify
the nonitoring systemaccording to §8 75.20(b) of this chapter.
Furt hernore, whenever the owner or operator nakes a
repl acenent, nodification, or change to the flue gas handling
system or the wunit’s operation that the Adm nistrator
determ nes to significantly change the flow or concentration
profile, the owner or operator shall recertify the continuous
em ssions nonitoring system according to 875.20(b) of this
chapter. Exanpl es of changes which require recertification
i nclude: replacenent of the analyzer, change in |ocation or
orientation of the sanpling probe or site, or changing of flow
rate nonitor polynom al coefficients.

(3) Certification approval process for initial
certifications and recertification.

(i) Notification of certification. The NOx authorized
account representative shall submt to the Admnistrator, the
appropriate EPA Regional Ofice and the permtting authority
a witten notice of the dates of certification in accordance
wth § 97.73.

(1i) Certification application. The NOx authorized
account representative shall submt to the Admnistrator, the
appropriate EPA Regional Ofice and the permtting authority
a certification application for each nonitoring system
requi red under subpart H of part 75 of this chapter. A
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conplete certification application shall include the
information specified in subpart H of part 75 of this chapter.

(i1i) Except for wunits using the |ow nmass em ssion
excepted nethodology under 8 75.19 of this chapter, the
provisional certification date for a nonitor shall be
determ ned using the procedures set forth in 8 75.20(a)(3) of
this chapter. A provisionally certified nonitor may be used
under the NOx Budget Trading Program for a period not to
exceed 120 days after receipt by the Admnistrator of the
conplete certification application for the nonitoring system
or conponent thereof wunder paragraph (b)(3)(ii) of this
section. Data neasured and recorded by the provisionally
certified nonitoring system or conponent thereof, in
accordance with the requirenents of part 75 of this chapter,
will be considered valid quality-assured data (retroactive to
the date and tinme of provisional certification), provided that
the Admnistrator does not invalidate the provisional
certification by issuing a notice of disapproval within 120
days of receipt of the conplete certification application by
t he Adm nistrator.

(itv) Certification application formal approval process.
The Adm nistrator will issue a witten notice of approval or
di sapproval of the certification application to the owner or
operator wthin 120 days of receipt of +the conplete
certification application under paragraph (b)(3)(ii) of this
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section. In the event the Adm nistrator does not issue such
a notice within such 120-day period, each nonitoring system
whi ch neets the applicable performance requirenents of part 75
of this chapter and is included in the certification
application will be deened certified for use under the NOx
Budget Tradi ng Program

(A) Approval notice. |If the certification application is
conplete and shows that each nonitoring system neets the
applicable performance requirenments of part 75 of this
chapter, then the Admnistrator will issue a witten notice of

approval of the certification application wthin 120 days of

receipt.
(B) Inconplete application notice. A certification
application will be considered conplete when all of the

applicable information required to be submtted under
paragraph (b)(3)(ii) of this section has been received by the
Adm ni strator. If the certification application is not
conplete, then the Adm nistrator will issue a witten notice
of inconpleteness that sets a reasonabl e date by which the NOx
aut hori zed account representative nust submt the additional
i nformation required to conpl ete t he certification
application. If the NOx authorized account representative
does not conply with the notice of inconpleteness by the
specified date, then the Adm nistrator may issue a notice of
di sapproval under paragraph (b)(3)(iv)(C of this section.
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(© D sapproval notice. |If the certification application
shows that any nonitoring systemor conponent thereof does not
nmeet the performance requirenments of this part, or if the
certification application is inconplete and the requirenent
for disapproval under paragraph (b)(3)(iv)(B) of this section
has been net, the Admnistrator wll issue a witten notice of
di sapproval of the certification application. Upon issuance
of such notice of disapproval, the provisional certification
is invalidated by the Admnistrator and the data measured and
recorded by each uncertified nonitoring system or conponent
t hereof shall not be considered valid quality-assured data
begi nning with the date and hour of provisional certification.
The owner or operator shall follow the procedures for |oss of
certification in paragraph (b)(3)(v) of this section for each
nmoni tori ng system or conponent thereof which is disapproved
for initial certification.

(D) Audit decertification. The Adm nistrator may issue
a notice of disapproval of the certification status of a
nonitor in accordance with 8 97.72(b).

(v) Procedures for loss of certification. If the
Adm ni strator issues a notice of di sappr oval of a
certification application under paragraph (b)(3)(iv)(C of
this section or a notice of disapproval of certification

status under paragraph (b)(3)(iv)(D) of this section, then:
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(A) The owner or operator shall substitute the foll ow ng
val ues, for each hour of unit operation during the period of
invalid data beginning with the date and hour of provisional
certification and continuing until the time, date, and hour
specified under 8§ 75.20(a)(5)(i) of this chapter

(1) For wunits using or intending to nmonitor for NOX
em ssion rate and heat input or for units using the | ow nmass
em ssi on excepted net hodol ogy under 8 75.19 of this chapter,
the maximum potential NOXx emssion rate and the naximm
potential hourly heat input of the unit.

(2) For units intending to nonitor for NOX nmass em ssions
using a NOx pollutant concentration nonitor and a flow
nmoni tor, the maxi num potential concentration of NOx and the
maxi mum potential flow rate of the unit under section 2.1 of
appendi x A of part 75 of this chapter;

(B) The NOx authorized account representative shall
submt a notification of certification retest dates and a new
certification application in accordance wth par agr aphs
(b)(3)(i) and (ii) of this section; and

(© The owner or operator shall repeat all certification
tests or other requirenents that were failed by the nonitoring
system as indicated in the Admnistrator’s notice of
di sapproval, no later than 30 unit operating days after the

date of issuance of the notice of disapproval.
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(c) Initial certification and recertification procedures

for | ow mass eni ssion units using the excepted nethodol ogi es

under 8 75.19 of this chapter. The owner or operator of a

gas-fired or oil-fired unit using the |low nmass em ssions
except ed net hodol ogy under 8 75.19 of this chapter shall neet
the applicable general operating requirenments of 8§ 75.10 of
this chapter, the applicable requirements of 8§ 75.19 of this
chapter, and the applicable certification requirenents of 8§
97.71 of this chapter, except that the excepted nethodol ogy
shall be deenmed provisionally certified for use under the NOx
Budget Trading Program as of the follow ng dates:

(i) For units that are reporting on an annual basis under
8§ 97.74(d)

(A) For a unit that has conmmences operation before its
conpl i ance deadline under 8§ 97.71(b), fromJanuary 1 of the
year follow ng subm ssion of the certification application for
approval to use the |ow nass em ssions excepted nethodol ogy
under 8 75.19 of this chapter until the conpletion of the
period for the Adm nistrator’s review, or

(B) For a wunit that commences operation after its
conpliance deadline under 8 97.71(b), the date of subm ssion
of the certificaation application for approval to use the | ow
mass emnm ssions excepted nethodol ogy under 8 75.19 of this
chapter until the conpletion of the period for the
Adm ni strator’s review, or
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(i1) For units that are reporting on a control period
basis under 8 97.74(b)(3)(ii) of this part:

(A) For a unit that commenced operation before its
conpl i ance deadl i ne under 8§ 97.71(b), where the certification
application is submtted before May 1, from My 1 of the year
of the submssion of the certification application for
approval to use the |ow nass em ssions excepted nethodol ogy
under 8 75.19 of this chapter until the conpletion of the
period for the Adm nistrator’s review, or

(B) For a wunit that commenced operation before its
conpl i ance deadline under 8 97.71(b), where the certification
application is submtted after May 1, from My 1 of the year
follow ng subm ssion of the certification application for
approval to use the |ow nass em ssions excepted nethodol ogy
under 8 75.19 of this chapter until the conpletion of the
period for the Adm nistrator’s review, or

(G For a wunit that commences operation after its
conpl i ance deadli ne under 8 97.71(b), where the unit conmmences
operation before May 1, from May 1 of the year that the unit
conmmenced operation, until the conpletion of the period for
the Adm nistrator’s review.

(D For a unit that has not operated after its conpliance
deadl i ne under 8§ 97.71(b), where the certification application
is submtted after May 1, but before October 1st, from the
date of submssion of a certification application for approval
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to use the I ow nmass em ssions excepted nethodol ogy under 8§
75.19 of this chapter until the conpletion of the period for
the Admnistrator’s review.

(d) Certification/recertification pr ocedur es f or

alternative nonitoring systens. The NOx authorized account

representative representing the owner or operator of each unit
applying to nonitor using an alternative nonitoring system
approved by the Adm nistrator under subpart E of part 75 of
this chapter shal | apply for certification to the
admnistrator prior to use of the systemunder the NOx Tradi ng
Program The NOx authorized account representative shal
apply for recertification fol |l ow ng a repl acenent,
nmodi fication or change according to the procedures in
paragraph (b) of this section. The owner or operator of an
alternative nonitoring system shall conply wth the
notification and application requirenments for certification
according to the procedures specified in paragraph (b)(3) of
this section and 8 75.20(f) of this chapter

§ 97.72 CQut of control periods.

(a) Whenever any nonitoring system fails to neet the
qual ity assurance requirenents of appendix B of part 75 of
this chapter, data shall be substituted using the applicable
procedures in subpart D, appendi x D, or appendix E of part 75

of this chapter.
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(b) Audit decertification. Wenever both an audit of a
monitoring systemand a review of the initial certification or
recertification application reveal that any system or
conmponent should not have been certified or recertified
because it did not neet a particular performance specification
or other requirenent wunder 8§ 97.71 or the applicable
provi sions of part 75 of this chapter, both at the tine of the
initial certification or recertification application
subm ssion and at the tine of the audit, the Adm nistrator
will issue a notice of disapproval of the certification status
of such system or conponent. For the purposes of this
paragraph, an audit shall be either a field audit or an audit
of any information submtted to the permtting authority or
the Admnistrator. By issuing the notice of disapproval, the
Adm ni strator revokes prospectively the certification status
of the systemor conponent. The data neasured and recorded by
the system or conponent shall not be considered valid
quality-assured data from the date of issuance of the
notification of the revoked certification status until the
date and tinme that the owner or operator conpletes
subsequent|ly approved initial certification or recertification
tests. The owner or operator shall follow the initial
certification or recertification procedures in 8 97.71 for

each di sapproved system
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8§ 97.73 Notifications.

(a) The NOx authorized account representative for a NOx
Budget unit shall submt witten notice to the permtting
aut hority, the appropriate EPA Regional Ofice and the
Adm ni strator in accordance with 8 75.61 of this chapter

(b) For any unit that does not have an acid rain
emssions limtation, the permtting authority may waive the
requirenents to notify the permtting authority in paragraph
(a) of this section and the notification requirenents in 8
97.71(b)(2) (i).

8 97.74 Recordkeeping and reporting.

(a) General provisions

(1) The NOx aut hori zed account representative shall conply
with all recordkeeping and reporting requirenments in this
section and with the requirements of § 97.10(e).

(2)1f the NOx authorized account representative for a NOX
Budget unit subject to an Acid Rain Em ssion |imtation who
signed and certified any subm ssion that is nade under subpart
F or Gof part 75 of this chapter and which includes data and
information required under this subpart or subpart H of part
75 of this chapter is not the sanme person as the designated
representative or the alternative designated representative
for the unit under part 72 of this chapter, the subm ssion

must al so be signed by the designated representative or the

333



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

alternative designated representative.

(b) Monitoring Pl ans.

(1) The owner or operator of a unit subject to an Acid
Rain emssions limtation shall conply with requirenents of §
75.62 of this chapter, except that the nonitoring plan shall
al so include all of the information required by subpart H of
part 75 of this chapter

(2) The owner or operator of a unit that is not subject
to an Acid Rain emssions limtation shall conply wth
requirenments of 8§ 75.62 of this chapter, except that the
monitoring plan is only required to include the information
requi red by subpart H of part 75 of this chapter.

(c) Certification Applications. The NOx authorized
account representative shall submt an application to the
permtting authority, the appropriate EPA Regional Ofice
and the Adm nistrator within 45 days after conpleting all
initial certification or recertification tests required under
8 97.71 including the informati on requi red under subpart H of
part 75 of this chapter.

(d) Quarterly reports. The NOx authorized account
representative shall submt quarterly reports, as follows:

(1) If a unit is subject to an Acid Rain emssion
[imtation or if the owner or operator of the NOx budget unit
chooses to neet the annual reporting requirenments of this
subpart H, the NOx authorized account representative shall
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submt a quarterly report for each cal endar quarter begi nning
W t h:

(1) For wunits that elect to conply with the early
reduction credit provisions under 8 97.55 of this part, the
cal ender quarter that includes the date of initial provisional
certification wunder 8§ 97.71(b)(3)(iii). Data shall be
reported fromthe date and hour corresponding to the date and
hour of provisional certification ; or

(i1) For units comencing operation prior to May 1, 2002
that are not required to certify nmonitors by May 1, 2000 under
8 97.70(b) (1), the earlier of the calender quarter that
includes the date of initial provisional certification under
8§ 97.71(b)(3)(iiit) or, if the certification tests are not
conpl eted by May 1, 2002, the partial calender quarter from
May 1, 2002 through June 30, 2002. Data shall be recorded
and reported from the wearlier of +the date and hour
corresponding to the date and hour of provi si onal
certification or the first hour on May 1, 2002; or

(i1i) For a unit that commences operation after My 1,
2002, the calendar quarter in which the unit commences
oper ati on, Data shall be reported from the date and hour
corresponding to when the unit commenced operati on.

(2) If a NX budget unit is not subject to an Acid Rain
emssion limtation, then the NOx authorized account
representative shall either
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(1) Meet all of the requirements of part 75 related to
nmonitoring and reporting NOX mass em ssions during the entire
year and neet the reporting deadlines specified in paragraph
(d)(1) of this section; or

(i1) submt quarterly reports only for the periods from
the earlier of May 1 or the date and hour that the owner or
operator successfully conpletes all of the recertification
tests required under 8 75.74(d)(3) through Septenber 30 of
each year in accordance with the provisions of 8§ 75.74(b) of
this chapter. The NOx authorized account representative shall
submt a quarterly report for each cal endar quarter, begi nning
W t h:

(A) For wunits that elect to conply with the early
reduction credit provisions under § 97.55, t he cal ender
guarter that includes the date of initial provisional
certification under 8 97.71(b)(3)(iii). Data shall be reported
fromthe date and hour corresponding to the date and hour of
provi sional certification; or

(B) For units conmmencing operation prior to May 1, 2002
that are not required to certify nmonitors by May 1, 2000 under
8 97.70(b)(1), the earlier of the calender quarter that
includes the date of initial provisional certification under
8§ 97.71(b)(3)(iiit), or if the certification tests are not

conpl eted by May 1, 2002, the partial calender quarter from
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May 1, 2002 through June 30, 2002. Data shall be reported
fromthe earlier of the date and hour corresponding to the
date and hour of provisional certification or the first hour
of May 1, 2002; or

(© For units that commence operation after May 1, 2002
during the control period, the cal ender quarter in which the
unit conmmences operation. Data shall be reported fromthe
date and hour corresponding to when the unit comenced
operation; or

(D) For units that comence operation after May 1, 2002
and before May 1 of the year in which the unit commences
operation, the earlier of the calender quarter that includes
the date of initial provisional certification wunder 8§
97.71(b)(3)(iit) or, if the certification tests are not
conpl eted by May 1 of the year in which the unit comrences
operation, May 1 of the year in which the unit commences
oper ati on. Data shall be reported from the earlier of the
date and hour corresponding to the date and hour of
provi sional certification or the first hour of May 1 of the
year after the unit commences operation.

(E) For units that comence operation after May 1, 2002
and after Septenber 30 of the year in which the unit commences
operation, the earlier of the calender quarter that includes

the date of initial provisional certification wunder 8§
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97.71(b)(3)(iit) or, if the certification tests are not
conpleted by May 1 of the year after the unit comrences
operation, My 1 of the vyear after the wunit comrences
oper ati on. Data shall be reported from the earlier of the
date and hour corresponding to the date and hour of
provi sional certification or the first hour of May 1 of the
year after the unit comrences operation

(3) The NOx authorized account representative shall
submt each quarterly report to the Adm nistrator wthin 30
days follow ng the end of the cal endar quarter covered by the
report. Quarterly reports shall be submitted in the manner
specified in subpart Hof part 75 of this chapter and §8 75.64
of this chapter.

(i) For units subject to an Acid Rain Em ssions
limtation, quarterly reports shall include all of the data
and information required in subpart H of part 75 of this
chapter for each NOx Budget unit (or group of units using a
common stack) as well as information required in subpart G of
part 75 of this chapter.

(1i) For wunits not subject to an Acid Rain Em ssions
l[imtation, quarterly reports are only required to include all
of the data and information required in subpart H of part 75
of this chapter for each NOx Budget unit (or group of units
using a common st ack).

(4) Conpliance certification. The NOx authorized account
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representative shall submt to the Adm nistrator a conpliance
certification in support of each quarterly report based on
reasonabl e i nquiry of t hose per sons W th primry
responsibility for ensuring that all of the unit’s em ssions
are correctly and fully nonitored. The certification shal
state that:

(i) The nonitoring data submtted were recorded in
accordance with the applicable requirenments of this subpart
and part 75 of this chapter, including the quality assurance
procedures and specifications; and

(i1) For a unit with add-on NOx em ssion controls and for
all hours where data are substituted in accordance with 8§
75.34(a)(1) of this chapter, the add-on em ssion controls were
operating within the range of paraneters listed in the
monitoring plan and the substitute values do not
systematically underesti mate NOx em ssions; and

(ti1) For a unit that is reporting on a control period
basis wunder 8 97.74(d) the NOx emssion rate and NOx
concentration values substituted for mssing data under
subpart D of part 75 of this chapter are cal cul ated using only
values from a control period and do not systematically
underesti mate NOx em ssi ons.

§ 97.75 Petitions

(a) The NOx authorized account representative of a NOx
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Budget unit may submt a petition under 8§ 75.66 of this
chapter to the Adm nistrator requesting approval to apply an
alternative to any requirenment of this subpart.

(b) Application of an alternative to any requirenent of
this subpart is in accordance with this subpart only to the
extent that the petition is approved by the Adm nistrator.

8§ 97.76 Additional Requirenments to Provide Heat |nput Data

(a) The owner or operator of a unit that elects to nonitor
and report NOXx Mass em ssions using a NOx concentration system
and a flow systemshall also nonitor and report heat input at
the unit level using the procedures set forth in part 75 of
this chapter.

(b) The owner or operator of a unit that nonitor and
report NOx Mass em ssions using a NOx concentration system and
a flow systemshall also nonitor and report heat input at the
unit level using the procedures set forth in part 75 of this
chapter for any source that is applying for early reduction
credits under § 97.55.

Subpart | - Individual Opt-ins.
§ 97.80 Applicability.

A unit that is in the State, is not a NOx Budget unit
under 8§ 97.4, vents all of its emssions to a stack, and is
operating, may qualify, under this subpart, to becone a NOx

Budget opt-in source. A unit that is a NOx Budget unit, is

340



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

covered by a retired unit exenption under 8 97.5 that is in
effect, or is not operating is not eligible to becone a NOx
Budget opt-in source.

§ 97.81 Ceneral

Except otherwi se as provided in this part, a NOx Budget
opt-in source shall be treated as a NOx Budget wunit for
pur poses of applying subparts A through H of this part.

8§ 97.82 NOx authorized account representative.

A unit for which an application for a NOx Budget opt-in
permt is submtted, or a NOx Budget opt-in source, |ocated at
the same source as one or nore NOx Budget units, shall have
the sanme NOx authorized account representative as such NOx
Budget units.

8§ 97.83 Applying for NOx Budget opt-in pernmt.

(a) Applying for initial NOx Budget opt-in permt. I n
order to apply for an initial NOx Budget opt-in permt, the
NOx authorized account representative of a unit qualified
under 8§ 97.80 may submt to the Admnistrator and the
permtting authority at any tinme, except as provided under 8§
97.86(Q):

(1) A conplete NOx Budget permit application under 8§
97. 22;

(2) A nmonitoring plan submtted in accordance wth

subpart H of this part; and

341



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

(3) A conplete account certificate of representation
under § 97.13, if no NOx authorized account representative has
been previously designated for the unit.

(b) Duty to reapply. The NOx authorized account
representative of a NOx Budget opt-in source shall submt to
the Admnistrator and permtting authority a conplete NOX
Budget permt application under 8 97.22 to renew the NOx
Budget opt-in permt in accordance with 8§ 97.21(c) and, if
applicable, an updated nonitoring plan in accordance wth
subpart H of this part.

§ 97.84 (Opt-in process.

The permtting authority will issue or deny a NOx Budget
opt-in permt for a unit for which an initial application for
a NOx Budget opt-in permt under 8 97.83 is submtted, in
accordance wwth 8§ 97.20 and the foll ow ng:

(a) Interimreview of nonitoring plan. The Adm ni strator
will determne, on an interim basis, the sufficiency of the
nmoni toring plan acconpanying the initial application for a NOx
Budget opt-in permt under § 97.83. A nmonitoring plan is
sufficient, for purposes of interim review, if the plan
appears to contain information denonstrating that the N
em ssions rate and heat input of the unit are nonitored and
reported in accordance wth subpart H of this part. A

determ nation of sufficiency shall not be construed as
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acceptance or approval of the unit’s nonitoring plan.

(b) If the Adm nistrator determnes that the unit’s
monitoring plan is sufficient under paragraph (a) of this
section and after conpletion of nmonitoring system
certification under subpart Hof this part, the NOx em ssions
rate and the heat input of the unit shall be nonitored and
reported in accordance with subpart H of this part for one
full control period during which nonitoring system
availability is not |less than 90 percent and during which the
unit is in full conpliance wth any applicable State or
Federal em ssions or em ssions-related requirenents. Solely
for purposes of applying the requirenents in the prior
sentence, the unit shall be treated as a “NOx Budget unit”
prior to issuance of a NOx Budget opt-in permt covering the
unit.

(c) Based on the information nonitored and reported under
paragraph (b) of this section, the unit’s baseline heat rate
shall be calculated as the unit’s total heat input (in mBtu)
for the control period and the unit’s baseline NOx em ssions
rate shall be calculated as the wunit’s total NOx mass
emssions (in |Ib) for the control period divided by the unit’s
basel i ne heat rate.

(d) After calculating the baseline heat input and the
baseline NOx em ssions rate for the unit under paragraph (c)
of this section, the Admnistrator wll provide this
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information to the permtting authority so the permtting
authority can serve a draft NOx Budget opt-in permt on the
NOx aut hori zed account representative of the unit.

(e) Confirmation of intention to opt-in. Wthin 20 days
after the issuance of the draft NOx Budget opt-in permt, the
NOx aut hori zed account representative of the unit nmust submt
to the Admnistrator and the permtting authority a
confirmation of the intention to opt in the unit or a
wi t hdrawal of the application for a NOx Budget opt-in permt
under § 97.83. The permtting authority will treat the
failure to make a tinmely subm ssion as a w thdrawal of the NOx
Budget opt-in permt application.

(f) Issuance of draft NOx Budget opt-in permt. |If the
NOx aut hori zed account representative confirnms the intention
to opt in the unit under paragraph (e) of this section, the
permtting authority will issue the draft NOx Budget opt-in
permt in accordance with § 97. 20.

(g) Not w thstandi ng paragraphs (a) through (f) of this
section, if at any time before issuance of a draft NOx Budget
opt-in permt for the wunit, the Admnistrator or the
permtting authority determnes that the unit does not qualify
as a NOx Budget opt-in source under § 97.80, the permtting
authority will issue a draft denial of a NOx Budget opt-in

permt for the unit in accordance with § 97. 20.
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(h) Wthdrawal of application for NOx Budget opt-in
permt. A NOX authorized account representative of a unit may
withdraw its application for a NOx Budget opt-in permt under
§ 97.83 at any tine prior to the issuance of the final NOx
Budget opt-in permt. Once the application for a NOx Budget
opt-in permt is wthdrawmn, a NOx authorized account
representative wanting to reapply nust submt a new
application for a NOx Budget permt under § 97.83.

(i) Effective date. The effective date of the initial
NOx Budget opt-in permt shall be May 1 of the first control
period starting after the issuance of the initial NOx Budget
opt-in permt by the permtting authority. The unit shall be
a NOx Budget opt-in source and a NOx Budget unit as of the
effective date of the initial NOx Budget opt-in permt.

8§ 97.85 NOx Budget opt-in permt contents.

(a) Each NOx Budget opt-in permt (including any draft or
proposed NOx Budget opt-in permt, if applicable) will contain
all elenments required for a conplete NOx Budget opt-in permt
application under 8 97.22 as approved or adjusted by the
Adm nistrator or the permtting authority.

(b) Each NQ; Budget opt-in permt is deened to
i ncorporate automatically the definitions of terns under 8§
97.2 and, upon recordation by the Adm ni strator under subpart

F, G or | of this part, every allocation, transfer, or
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deduction of NOx allowances to or fromthe conpliance accounts
of each NOx Budget opt-in source covered by the NOx Budget
opt-in permt or the overdraft account of the NOx Budget
source where the NOx Budget opt-in source is |ocated.
§ 97.86 Wthdrawal from NOx Budget Tradi ng Program

(a) Requesting wthdrawal . To withdraw from the NOx
Budget Trading Program the NOx authorized account
representative of a NOx Budget opt-in source shall submt to
the Adm nistrator and the permtting authority a request to
w t hdraw effective as of a specified date prior to May 1 or
after Septenber 30. The subm ssion shall be nade no |ater
than 90 days prior to the requested effective date of
wi t hdr awal .

(b) Conditions for wthdrawal. Before a NOx Budget
opt-in source covered by a request under paragraph (a) of this
section may withdraw fromthe NOx Budget Tradi ng Program and
the NOx Budget opt-in permt may be term nated under paragraph
(e) of this section, the follow ng conditions nust be net:

(1) For the control period imediately before the
withdrawal is to be effective, the NOx authorized account
representative nust submt or nust have submtted to the
Adm nistrator and the permtting authority an annual
conpliance certification report in accordance with § 97. 30.

(2) If the NOx Budget opt-in source has excess em ssions
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for the control period imedi ately before the withdrawal is to
be effective, the Admnistrator wll deduct or has deducted
fromthe NOx Budget opt-in source’s conpliance account, or the
overdraft account of the NOx Budget source where the N
Budget opt-in source is located, the full anpount required
under 8§ 97.54(d) for the control period.

(3) After the requirenents for wthdrawal under
paragraphs (b)(1) and (2) of this section are net, the
Adm nistrator will deduct fromthe NOx Budget opt-in source’s
conpl i ance account, or the overdraft account of the NOx Budget
source where the NOx Budget opt-in source is |ocated, N
al | onances equal in nunber to and allocated for the sane or a
prior control period as any NOx all owances allocated to that
source under 8§ 97.88 for any control period for which the
w thdrawal is to be effective. The Admnistrator wll close
t he NOx Budget opt-in source's conpliance account and wl|
establish, and transfer any remaining allowances to, a new
general account for the owners and operators of the NOx Budget
opt-in source. The NOx authorized account representative for
the NOx Budget opt-in source shall beconme the NOx authori zed
account representative for the general account.

(c) A NOx Budget opt-in source that withdraws fromthe
NOx Budget Tradi ng Program shall conply with all requirenents
under the NOx Budget Tradi ng Program concerning all years for
whi ch such NOx Budget opt-in source was a NOx Budget opt-in
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source, even if such requirenents arise or nust be conplied
with after the withdrawal takes effect.

(d) Notification.

(1) After the requirenents for wthdrawal under
paragraphs (a) and (b) of this section are nmet (including
deduction of the full anount of NOx al |l owances required), the
Adm nistrator wll issue a notification to the permtting
authority and the NOx authorized account representative of the
NOx Budget opt-in source of the acceptance of the w thdrawal
of the NOx Budget opt-in source as of a specified effective
date that is after such requirenents have been net and that is
prior to May 1 or after Septenber 30.

(2) If the requirenents for wthdrawal under paragraphs
(a) and (b) of this section are not net, the Adm nistrator
will issue a notification to the permtting authority and the
NOx aut hori zed account representative of the NOx Budget opt-in
source that the NOx Budget opt-in source's request to w thdraw
i s denied. If the NOx Budget opt-in source's request to
withdraw is denied, the NOx Budget opt-in source shall remain
subject to the requirenments for a NOx Budget opt-in source.

(e) Permt amendnent. After the Adm nistrator issues a
notification under paragraph (d)(1) of this section that the
requirements for wthdrawal have been net, the permtting
authority will revise the NOx Budget permt covering the NOx
Budget opt-in source to termnate the NOx Budget opt-in permt
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as of the effective date specified under paragraph (d)(1) of
this section. A NOx Budget opt-in source shall continue to be
a NOx Budget opt-in source until the effective date of the
term nati on.

(f) Reapplication upon failure to neet conditions of
withdrawal. |If the Admnistrator denies the NOx Budget opt-in
source's request to withdraw, the NOx authorized account
representative may submt another request to withdraw in
accordance with paragraphs (a) and (b) of this section.

(g) Ability to return to the NOx Budget Tradi ng Program
Once a NOx Budget opt-in source withdraws fromthe NOx Budget
Trading Programand its NOx Budget opt-in permt is term nated
under this section, the NOx authority account representative
may not submt another application for a NOx Budget opt-in
permt under 8§ 97.83 for the unit prior to the date that is 4
years after the date on which the termnated NOx Budget opt-in
permt becane effective.

8 97.87 Change in regul atory status.

(a) Notification. When a NOx Budget opt-in source
becones a NOx Budget unit under 8 97.4, the NOx authorized
account representative shall notify in witing the permtting
authority and the Adm nistrator of such change in the NOx
Budget opt-in source's regulatory status, within 30 days of

such change.
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(b) Permtting authority's and Adm nistrator’s action.

(1) (i) Waen the NOx Budget opt-in source becones a NOX
Budget unit under 8 97.4, the permtting authority wll revise
t he NOx Budget opt-in source's NOx Budget opt-in permt to
nmeet the requirenments of a NOx Budget permt under 8§ 97.23 as
of an effective date that is the date on which such NOx Budget
opt-in source becones a NOx Budget unit under 8§ 97.4.

(i1)(A The Adm nistrator will deduct fromthe conpliance
account for the NOx Budget unit under paragraph (b)(21)(i) of
this section, or the overdraft account of the NOx Budget
source where the unit is located, NOx allowances equal in
nunber to and all ocated for the same or a prior control period
as:

(1) Any NOx al l owances allocated to the NOx Budget unit
(as a NOx Budget opt-in source) under 8 97.88 for any control
period after the last control period during which the unit’s
NOx Budget opt-in permt was effective; and

(2) If the effective date of the NOx Budget permt
revision under paragraph (b)(1)(i) of this section is during
a control period, the NOx allowances allocated to the NOx
Budget unit (as a NOx Budget opt-in source) under 8§ 97.88 for
the control period nultiplied by the ratio of the nunber of
days, in the control period, starting with the effective date
of the permt revision under paragraph (b)(1)(i) of this
section, divided by the total nunber of days in the control
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peri od.

(B) The NOx authorized account representative shall
ensure that the conpliance account of the NOx Budget wunit
under paragraph (b)(1)(i) of this section, or the overdraft
account of the NOx Budget source where the unit is |ocated,
i ncludes the NOx all owances necessary for conpletion of the
deducti on under paragraph (b)(1)(ii)(A) of this section. |If
the conpliance account or overdraft account does not contain
sufficient NOx allowances, the Adm nistrator wll deduct the
requi red nunmber of NOx al |l owances, regardless of the control
period for which they were allocated, whenever NOx al | owances
are recorded in either account.

(ti1) (A For every control period during which the NOx
Budget permt revised under paragraph (b)(1)(i) of this
section is effective, the NOx Budget unit under paragraph
(b)(1)(i) of this section will be treated, solely for purposes
of NOx allowance allocations under 8§ 97.42, as a unit that
commenced operation on the effective date of the NOx Budget
permt revision under paragraph (b)(1)(i) of this section and
wi || be allocated NOx al |l owances under § 97.42.

(B) Notw thstanding paragraph (b)(1)(iii)(A) of this
section, if the effective date of the NOx Budget permt
revi sion under paragraph (b)(1)(i) of this section is during
a control period, the follow ng nunber of NOx all owances w ||
be allocated to the NOx Budget unit under paragraph (b)(1)(i)
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of this section under 8§ 97.42 for the control period: the
nunber of NOx al |l onances ot herw se allocated to the NOx Budget
unit under 8 97.42 for the control period multiplied by the
rati o of the nunber of days, in the control period, starting
with the effective date of the permt revision under paragraph
(b)(1)(i) of this section, divided by the total nunber of days
in the control period.

(2)(1) Wien the NOx authorized account representative of
a NOx Budget opt-in source does not renew its NOx Budget opt-
in permt under 8§ 97.83(b), the Admnistrator will deduct from
the NOx Budget opt-in unit’s conpliance account, or the
overdraft account of the NOx Budget source where the N
Budget opt-in source is located, NOx allowances equal in
nunber to and all ocated for the same or a prior control period
as any NOx allowances allocated to the NOx Budget opt-in
source under 8§ 97.88 for any control period after the | ast
control period for which the NOx Budget opt-in permt is
effective. The NOx authorized account representative shall
ensure that the NOx Budget opt-in source’s conpliance account
or the overdraft account of the NOx Budget source where the
NOx Budget opt-in source is |located includes the NOx
al | onances necessary for conpletion of such deduction. If the
conpliance account or overdraft account does not contain
sufficient NOx allowances, the Adm nistrator will deduct the
requi red nunber of NOx all owances, regardless of the control
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period for which they were allocated, whenever NOx al | owances
are recorded in either account.

(i1) After the deduction under paragraph (b)(2)(i) of
this section is conpleted, the Admnistrator will close the
NOx Budget opt-in source’s conpliance account. I f any NOx
al l omances remain in the conpliance account after conpletion
of such deduction and any deduction under 8 97.54, the
Adm nistrator will close the NOx Budget opt-in source's
conpliance account and wll establish, and transfer any
remai ni ng al |l onances to, a new general account for the owners
and operators of the NOx Budget opt-in source. The NOx
aut hori zed account representative for the NOx Budget opt-in
source shall becone the NOx aut horized account representative
for the general account.

8§ 97.88 NOx all owance allocations to opt-in units.

(a) NOx allowance allocation. (1) By Decenber 31

imedi ately before the first control period for which the NOx
Budget opt-in permt is effective, the Admnistrator wll
all ocate NOx all owances to the NOx Budget opt-in source for
the control period in accordance wth paragraph (b) of this
section.

(2) By no later than Decenber 31, after the first control
period for which the NOx Budget opt-in permt is in effect,

and Decenber 31 of each year thereafter, the Adm nistrator
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will allocate NOx all owances to the NOx Budget opt-in source
for the next control period, in accordance w th paragraph (b)
of this section.

(b) For each control period for which the NOx Budget opt-
in source has an approved NOx Budget opt-in permt, the NOX
Budget opt-in source will be allocated NOx allowances in
accordance with the foll ow ng procedures:

(1) The heat input (in mMBtu) used for cal cul ati ng NOx
al l omance allocations will be the | esser of:

(i) The NOx Budget opt-in source’s baseline heat input
determ ned pursuant to 8 97.84(c); or

(ii) The NOx Budget opt-in source’s heat input, as
determned in accordance with subpart H of this part, for the
control period in the year prior to the year of the contro
period for which the NOx allocations are being cal cul at ed.

(2) The Admnistrator will allocate NOx al |l owances to the
NOx Budget opt-in source in an anount equaling the heat input
(in nmmBtu) determ ned under paragraph (b)(1) of this section
mul tiplied by the | esser of:

(i) The NOx Budget opt-in source’s baseline NOx em ssions
rate (in I b/mBtu) determ ned pursuant to 8§ 97.84(c); or

(i1) The nost stringent State or Federal NOx em ssions
limtation applicable to the NOx Budget opt-in source during

the control period.
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