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6560- 50- P
ENVIRONMENTAL PROTECTION AGENCY
40 CFR Part 52
[FRL-XXXX-X]
Findings of Significant Contribution and Rulemaking on
Section 126 Petitions for Purposes of Reducing Interstate
Ozone Transport
AGENCY: Envi ronmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: I n accordance wth section 126 of the Clean Ar
Act (CAA), EPA is taking final action on petitions filed by
ei ght Northeastern States seeking to mtigate what they
describe as significant transport of one of the main
precursors of ground-|level ozone, nitrogen oxides (NX),
across State boundaries. Each petition specifically
requests that EPA make a finding that NOx em ssions from
certain stationary sources emt in violation of the CAA's
prohi bition on em ssions that significantly contribute to
ozone nonattai nment problens in the petitioning State. |If
EPA makes such a finding, EPA is authorized to establish
Federal em ssions limts for the sources. The eight
Nort heastern States that filed petitions are Connecti cut,
Mai ne, Massachusetts, New Hanpshire, New York, Pennsyl vani a,
Rhode | sl and, and Vernont.

Today, EPA is naking final determ nations that portions
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of six of the petitions are technically nmeritorious. The
techni cal ly approvabl e portions of the petitions wll be
automatically deened granted or denied at certain |ater
dates pending certain actions by the States and EPA
regarding State submittals in response to the final NOx
State inplenentation plan call (NOx SIP call). This rule
descri bes the schedul e and conditions under which applicable
final findings on the petitions would be automatically
triggered.

The EPA intends to inplenment the section 126 contr ol
remedy through a Federal NOx Budget Tradi ng Program The
tradi ng program woul d apply to sources in the source
categories for which a final finding is ultimtely granted.
In today's rule, EPA is finalizing the general paraneters of
the trading program The EPA is commtting to pronul gate
the details of the trading programby July 15, 1999. The
EPA is including interimfinal emssions [imtations for
af fected sources which would apply only if EPA fails to
pronul gate the trading programprior to a section 126
findi ng.

Mtigation of the transport of ozone and its precursors
i's inportant because ozone, which is a primary harnfu
conponent of urban snbg, has |ong been recogni zed, in both
clinical and epi dem ol ogi cal research, to adversely affect

public health
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DATES: The final rule is effective [insert 60 days from
publ i cation].
ADDRESSES: Docunents relevant to this action are avail able
for inspection at the Air and Radi ati on Docket and
I nformation Center (6102), Attention: Docket No. A-97-43,
U.S. Environnental Protection Agency, 401 M Street SW room
M 1500, Washi ngton, DC 20460, tel ephone (202) 260-7548
between 8:00 a.m and 5:30 p.m, Monday though Friday,
excluding | egal holidays. A reasonable fee may be charged
for copying.
FOR FURTHER INFORMATION CONTACT: General questions
concerning today's action should be addressed to Carla
A dham Ofice of Ailr Quality Planning and Standards, Air
Quality Strategies and Standards Division, M>15, Research
Triangle Park, NC, 27711, tel ephone (919) 541-3347, enmil at
ol dham car | a@pa. gov. Please refer to SUPPLEMENTARY
INFORMATION bel ow for a list of contacts for specific
subj ects discussed in today's action.
SUPPLEMENTARY INFORMATION:
Availability of Related Information

The official record for this rulemaking, as well as the
public version, has been established under docket nunber A-
97-43 (including comments and data submitted electronically

as described below). A public version of this record,



i ncluding printed, paper versions of electronic comments,
whi ch does not include any information clainmed as
confidential business information, is available for

i nspection from8:00 a.m to 5:30 p.m, Mnday through
Friday, excluding |legal holidays. The official rulemaking
record is located at the address in ADDRESSES at the

begi nning of this docunment. In addition, the rul emaking

Federal Reqi ster notices and associ ated docunents are

| ocated at http://ww. epa.gov/ttn/rto/ 126.

The EPA has issued a separate rule on NOx transport
entitled, "Finding of Significant Contribution and
Rul emaking for Certain States in the Ozone Transport
Assessnent Group Region for Purposes of Reduci ng Regi onal
Transport of Ozone" (see notices included in the docket for
this rulemaking). The rul emaki ng docket for that rule
(Docket No. A-96-56), hereafter referred to as the NOx SIP
call, contains information and anal yses that are relied upon
in the section 126 rul emaki ng. Docunents related to the NOx
SIP call rul emaking are available for inspection in docket
nunber A-96-56 at the address and tines given above. In
addition, the NOx SIP call and associ ated docunents are
| ocated at http://ww. epa. gov/ttn/otag/sip/index.htn.
Modeling and air quality assessnment information can be
obtained in electronic form at

http://ww. epa. gov. scranD01/ regnodcenter/t28. ht m
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Information related to the budget devel opnent can be found
at http://ww. epa. gov/ capi .

Additional information relevant to this section 126
rul emaki ng concerning the Ozone Transport Assessnent G oup
(OTAG is available on the web at
http://ww. epa. gov/ttn/otag/otag/index.htm . If assistance
i's needed in accessing the system call the hel p desk at
(919) 541-5384 in Research Triangle Park, NC. The OTAG s
technical data are |ocated at
http://ww. iceis.ncnc. or g/ OTAGDC
For Additional Information

For additional information related to air quality
anal ysi s, please contact Carey Jang, Ofice of Air Quality
Pl anni ng and St andards; Em ssions, Mnitoring, and Anal ysis
Di vision, MD 14, Research Triangle Park, NC 27711, tel ephone
(919) 541-5638. For |egal questions, please contact Howard
Hof f man, OFfice of General Counsel, 401 M Street SW MC
2344, \Washington, DC, 20460, telephone (202) 260-5892. For
gquestions regarding the NOx cap-and-trade program please
contact Sarah Dunham O fice of Atnospheric Prograns, Acid
Rai n Division, M:-6204J, 401 M Street SW Washi ngton, DC
20460, tel ephone (202) 564-9087. For questions regarding
regul atory cost analyses for electricity generating sources,

pl ease contact MaryJo Krol ewski, Ofice of Atnospheric



Progranms, Acid Rain Division, M:6204J, 401 M Street SW
Washi ngt on, DC 20460, tel ephone (202) 564-9847. For
questions regarding regul atory cost anal yses for other
stationary sources, please contact Larry Sorrels, Ofice of
Air Quality Planning and Standards, Air Quality Strategies
and Standards Division, MD 15, Research Triangle Park, NC
27711, tel ephone (919) 541-5041.

Outline

Background and Summary of Rul emaki ng

Summary of Rul emaki ng and Affected Sources

Ozone Transport, Ozone Transport Comm ssion NOX

Menmor andum of Under st andi ng (OTC NOx MOU), OTAG the

NOx SIP Call, the Revised Ozone National Anbient Air

Quality Standard, and Ozone Effects

Section 126

Summary of Section 126 Petitions

Litigation on Rul emaki ng Schedul e

Advance Notice of Proposed Rul emaking on Petitions

Comment Periods and Availability of Key Information
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| npacts of 1-Hour Standard Revocation
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I. Background and Summary of Rulemaking
A. Summary of Rulemaking and Affected Sources

I n August 1997, eight northeastern States (Connecti cut,
Mai ne, Massachusetts, New Hanpshire, New York, Rhode Isl and,
Pennsyl vani a, and Vernont) submtted petitions to EPA under
section 126 of the Cean Air Act (CAA) seeking to mtigate
what they describe as significant transport of NOx, one of
the main precursors of ozone. Each petition requests that
EPA make a finding that certain major stationary sources or
groups of sources in upwind States emt NOx em ssions in
violation of the CAA s prohibition on anmobunts of em ssions
that contribute significantly to ozone nonattai nnment or
mai nt enance problens in the petitioning State. Al the
petitioning States directed their petitions to the 1-hour
ozone standard. Oiginally, only three of the States
(Massachusetts, Pennsylvania, and Vernont) also directed
their petitions at the 8-hour ozone standard.

In notices dated Septenber 30, 1998 and Cctober 21,
1998, EPA proposed action on the petitions. The Cctober
noti ce of proposed rulemaking (NPR) is the |onger, nore
detail ed version of the proposal. |In aggregate across al
the petitions and for both ozone standards (to the extent a
petition applied to both standards), EPA proposed to find

that sources in 19 States and the District of Colunbia are
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significantly contributing to nonattai nnment problens in one
or nore of the petitioning States. The October NPR al so
proposed a Federal NOx budget tradi ng programas the control
remedy for sources that would be subject to any section 126
fi ndi ngs.

In the NPR, EPA proposed action under the 1-hour and 8-
hour standards as specifically requested in each State's
petition. At that tinme, the Miine and New Hanpshire
petitions were only directed at the 1-hour standard. On
Novenber 30, 1998, both Mii ne and New Hanpshire requested
that EPA al so eval uate their August 1997 petitions under the
8-hour standard. These requests, in effect, constitute new
petitions. In a supplenental notice of proposed rul emaking
(SNPR) dated March 3, 1999 (64 FR 10342), EPA proposed
action on the new Mai ne and New Hanpshire 8-hour petitions.
The SNPR did not affect any sources beyond those al ready
affected by the NPR with respect to the Maine and New
Hanpshire 1-hour petitions and/or other petitions. The SNPR
did not propose any additional control requirenents beyond
what were proposed in the NPR  The EPA is taking final
action on both the NPR and the SNPR in this rule.

In today's action, EPAis making final affirmative
techni cal determ nations that certain major stationary
sources and source categories identified in the section 126
petitions are significantly contributing to nonattai nnent

10
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in, or interfering wth mai ntenance by, one or nore
petitioning States with respect to one or both of the
national anbient air quality standards for ozone (hereafter
referred to as affirmative technical determnations). On
the basis of these affirmative technical determ nations, the
petitions nam ng these sources and source categories wll be
finally granted (i.e, the section 126 findings wll be
deened nmade) or denied at certain | ater dates pendi ng
certain actions by the States and EPA regarding State
submttals in response to the final NOx SIP call. The
schedul e and conditions under which the applicable final
findings on the petitions would be triggered are di scussed
below in Section |I.E. The EPA' s anal ysis of significant
contribution is discussed in Section Il bel ow

Under the 1-hour ozone standard, EPA is making final
affirmative technical determnations as to a subset of
sources or source categories nanmed in the petitions from
Connecticut, Massachusetts, New York, and Pennsylvania. The
source categories for which EPA is nmaking this affirmtive
techni cal determ nation of significant contribution are
di scussed in Section Il. The States where these sources are
| ocated are listed in Table I1-1.

The EPA is also partially denying the 1-hour petitions
from Connecticut, Massachusetts, New York, and Pennsyl vani a,
and fully denying the 1-hour petitions from Mai ne, New

11
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Hanmpshi re, and Rhode Island for on one of three reasons
descri bed below. First, for some sources or source
categories in sone States naned in these petitions, EPA has
i nformati on denonstrati ng these sources and States are not
significantly contributing to nonattainment in the rel evant
petitioning State with respect to the 1-hour ozone standard.
Second, for sources in sone States EPA does not have
adequate information to show that the sources do or do not
significantly contribute (see Section Ill1.A). Third, based
on air quality nonitoring data from 1996 through 1998, EPA
believes prelimnarily that certain areas in Mine,
Massachusetts, New Hanpshire, Pennsylvania, and Rhode |sland
have now achi eved the 1-hour standard. Therefore, EPA is
not meking affirmative technical determ nations of
significant contribution for any upwi nd sources wth respect
to these areas (see Section Il1.F). The EPAis fully denying
the 1-hour petition from Vernont because the 1-hour standard
no longer applies in that State (See 63 FR 31014).

Five of the petitioning States, Mine, Massachusetts,
New Hanpshire, Pennsylvania, and Vernont, also directed
their petitions at the new 8-hour ozone standard. Under the
8- hour ozone standard, EPA is making final affirmative
techni cal determ nations as to a subset of sources nanmed in
the petitions from Mai ne, Massachusetts, New Hanpshire, and
Pennsyl vani a. The source categories for which EPA is making

12
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the affirmative technical determ nations of significant
contribution are the sane as for the 1-hour standard and are
di scussed in Section Il. The EPA is al so denying portions
of the petitions either because EPA has information
denonstrating that sone of the sources or source categories
named in these petitions are not significantly contributing
to nonattainment in the relevant petitioning State with
respect to the 8-hour ozone standard or because EPA does not
have adequate information to show that the sources are
significantly contributing (see Section IIl1.A). The EPAis
denying the Vernont petition in full with respect to the 8-
hour ozone standard because Vernont has no current 8-hour
ozone nonattai nment problens and no future projected
nonattai nnment (i.e., maintenance) problens based on
avai | abl e anal yses.

In aggregate for all petitions and both ozone
standards, the sources and source categories for which EPA
is making final affirmative determ nations of significant
contribution to nonattai nnent or interference with
mai nt enance (hereafter sinply significant contribution) with
respect to one or nore of the petitioning States are | ocated
in the following States: Al abama, Connecticut, Del aware,
District of Colunbia, Illinois, Indiana, Kentucky, Maryl and,
Massachusetts, M chigan, M ssouri, New Jersey, New York,
North Carolina, Chio, Pennsylvania, Rhode |Island, Tennessee,

13
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Virginia, and West Virginia.

Sonme of the sources that EPA is determ ning do not
significantly contribute to the petitioning States are
|ocated in States that are affected by a separate rule on
NOx transport, the NOx SIP call. Specifically, EPAis
determ ning that sources in Ceorgia, South Carolina, and
W sconsin are not significantly contributing to any of the
petitioning States that nanme those States. However, EPA has
determned in the NOx SIP call that sources in these three
States do significantly contribute to nonattai nnment probl ens
in other dommwind States. 1In acting on these section 126
petitions, EPA can only consider the inpacts on downw nd
nonattai nnent problens in the petitioning States, which are
all located in the Northeast. In the NOx SIP call, EPA
consi dered i npacts on nonattai nment problens throughout the
eastern half of the United States. Therefore, a
determ nation that sources in certain States are not
significantly contributing to any petitioning State for
pur poses of this action on the section 126 petitions does
not alter EPA's conclusions on significant contribution with
regard to other States under the NOx SIP call.

The section 126 petitions varied with regard to the
control requirenents they recomend for mtigating the
interstate transport. \Wile EPA considered the
recomendati ons, section 126 does not limt EPA to the

14
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recommended controls in determ ning an appropriate renedy.
In Section I1.J., EPA discusses the emssions |limtations
that woul d be necessary to ensure that the affected sources
do not or would not emt in violation of the applicable
statutory prohibition on significant contribution by upw nd
States to dowmmwind air quality problens. The control renedy
is based on the uniformapplication of highly cost-effective
controls (as determ ned based on cost per ton of NOx reduced
for each type of source). 1In selecting the contro

measur es, EPA consi dered the recommendati ons made by OTAG on
July 8, 1997 and the analyses for the NOx SIP call.

In today's action, EPA is establishing a section 126
control renedy for sources that would be subject to a future
section 126 finding. The EPA intends to inplenent the
control requirenents through a Federal NOx cap-and-trade
program The EPA believes a trading programis the nost
cost-effective approach for achieving em ssions reductions
fromlarge stationary sources. The EPA envisions that there
woul d be an interstate tradi ng program anong section 126
sources, NOx SIP call sources in States that choose to
participate in the interstate trading program adm ni stered
by EPA, and sources subject to a Federal inplenentation plan
under the NOx SIP call.

As discussed in Section IV below, EPA is today
pronmul gati ng the general paraneters of the renedy,

15
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i ncl udi ng, anong others, the decision to inplement a NOx
cap-and-trade program as the control renedy, the control

| evel s the tradi ng program woul d be based on, the definition
of the types of sources that woul d be subject to the trading
program and the conpliance date. By July 15, 1999, EPA
will finalize the details of the Federal NOx Budget Tradi ng
Program for the section 126 sources (as new 40 CFR part 97).
The conbined list of existing sources affected by an
affirmative technical determnation with respect to at | east
one petition, along with the nore specific em ssions
l[imtations in the formof tradable allowance all ocations,
will be provided in the July notice of final rulemaking
(NFR). The EPA intends to include new sources in the source
categories that are significantly contributing with respect
to the petitions from Connecticut, Mine, New Hanpshire, New
York, and Pennsylvania. The petition from Massachusetts
does not cover new sources.

In accordance with section 126, sources nust conply
with the control requirenents no |later than 3 years froma
final positive finding on the petitions. The EPA believes
the full 3 years is necessary for conpliance. As discussed
bel ow, the portions of the petitions for which EPA is making
an affirmative technical determ nation could be deened
granted (the finding deenmed made) on Novenber 30, 1999 or
May 1, 2000, depending on certain actions by States and EPA

16
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regarding inplenentation plans required in response to the
NOx SIP call. As discussed in Section II1.C., both of these
trigger dates would result in an em ssion reduction deadline
of May 1, 2003.
B. 0Ozone Transport, Ozone Transport Commission NOXx
Memorandum of Understanding (OTC NOx MOU), OTAG, the NOx SIP
Call, the Revised Ozone National Ambient Air Quality
Standard (NAAQS), and Ozone Effects

Today’ s action occurs agai nst a background of a major
national effort, spanning nore than 10 years, to anal yze and
take steps to mtigate the problemof the transport of ozone
and its precursors across State boundaries. This effort has
grown nore intensive in the past several years with the
approval of the OIC NOx MOU by 11 of the Northeastern States
and the District of Colunbia included in the Northeast Ozone
Transport Region (OTR), the conpletion of the OTAG process
(described below), and the promul gation of EPA's NOx SIP
call. In addition, on July 18, 1997, EPA issued a revised
NAAQS for ozone, which is determ ned over an 8-hour period
(the 8-hour standard) (62 FR 38856). |In establishing the 8-
hour standard, EPA set the standard at 0.08 parts per
mllion and defined the new standard as a "concentration-
based" form specifically the 3-year average of the annual

4t h- hi ghest dai l y maxi num 8- hour ozone concentrations. This

17
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has resulted in nore areas and larger areas with nonitoring
data indicating nonattainnent. Thus, it is even nore
inportant to inplenent regional control strategies to
mtigate interstate pollution in order to assist downw nd
areas in achieving attainnent. This new 8-hour standard
must now be taken into account, along with the pre-existing
1- hour standard, in resolving transport issues. These
i ssues and events are detailed in the proposed NOx SIP cal
(62 FR 60318). The 8-hour standard is intended to
ultimately replace the 1-hour standard. However, the 1-hour
standard will continue to apply to areas not yet in
attainment to ensure an effective transition to the new 8-
hour standard. In many areas of the country, the 1-hour
standard has been revoked because the areas are attaining
that standard (63 FR 31013; June 5, 1998 and 63 FR 39432;
July 22, 1998). A State may petition under section 126 for
both the 1-hour standard, to the extent that it still
applies in the petitioning State, and the 8-hour standard.
The 1990 CAA set forth nmany requirenents to address
nonattai nment of the 1-hour ozone NAAQS. Many States have
found it difficult to denonstrate attai nnment of the NAAQS
due to the wi despread transport of ozone and its precursors.
The Environnental Council of the States (ECOS) recomrended
formati on of a national work group to allow for a thoughtful
assessnent and devel opnent of consensus solutions to the

18
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problem This work group, OTAG was established 4 years ago
to undertake an assessnent of the regional transport problem
in the eastern half of the United States. The OTAG was a
col | aborative process conducted by representatives fromthe
affected States, EPA, and interested nenbers of the public,

i ncl udi ng environnental groups and industry, to evaluate the
ozone transport problem and devel op solutions. The OTAG
region included the 37 eastern-nost States and the District
of Colunbia. Through the OTAG process, the States concl uded
that w despread NOx reductions are needed in order to enable
areas to attain and maintain the ozone NAAQS. Based on

i nformati on generated by OTAG and ot her avail abl e data, EPA
determ ned that twenty-two States and the District of
Colunmbia in the OTAG region are significantly contributing
to nonattai nment problens in dowmw nd States. Therefore,
EPA issued the NOx SIP call (63 FR 57356, QOctober 27, 1998)
requiring these jurisdictions to revise their SIPs to

i nclude NOx control neasures to mtigate the ozone
transport.

The EPA's response to the section 126 petitions differs
fromEPA s action in the NOx SIP call rulemaking in several
ways. |In the NOx SIP call, where EPA concluded that NOx
em ssions froma State are significantly contributing to
nonat t ai nment problens in doww nd States, EPA is requiring
the State to submt SIP provisions to prohibit an anmount of

19
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NOx em ssions which represents the significant contribution.
The State has the discretion to select the m x of control
measures for their sources to neet the required statew de
NOx em ssions reductions. |If the State does not make the
required SIP subm ssion, or submts an i nadequate SIP, EPA
is required to promul gate a Federal inplenentation plan
(FIP) wwthin 2 years of EPA's finding of the State failure.
In the Novenber 7, 1997 NOx SIP call proposal, EPA announced
that it intended to expedite the FIP promul gation in order
to assure that the downwind States receive the air quality
benefits of regional NOx reductions as soon as practicable.
Therefore, the EPA proposed FIPs for all the States affected
by the NOx SIP call in conjunction with EPA s issuance of
the final NOx SIP call (63 FR 56394).

By conparison, section 126 petitions are limted to
addressing em ssions fromupw nd stationary sources nanmed in
the petitions and not other sectors of the inventory. |If
EPA grants the petitions, it is EPA not the States, that
promul gates control requirenents for the sources. The
control renedy for sources named in the petitions that woul d
be subject to future findings under section 126 is
consistent with the control assunptions EPA used for these
sources in determning the final statew de NOx budgets for
States subject to the NOx SIP call. In addition, the
Federal NOx Budget Tradi ng Programthat EPA intends to
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pronmul gate in July for the section 126 sources is the sane
tradi ng programthat EPA proposed to use to achieve
reductions fromlarge electric generating units (EGJs) and
| arge non-EGUs if it promulgates a FIP in any State. It is
al so the sane trading programin which States can choose to
participate to achieve the majority of the required

em ssions reductions under the NOx SIP call.

Because the NOx SIP call process and the section 126
petition process both address NOx transport in the eastern
United States, EPA believes it is inportant to coordinate
the two actions as much as possible. As discussed below in
Section |.E., EPA and the petitioning States agreed to a
proposed consent decree on the rul emaki ng schedule for the
petitions that takes into consideration the NOx SIP cal
rul emaki ng. The court entered a slightly nodified consent
decree on Cctober 26, 1998.

All of the States that submtted section 126 petitions
are included in the OIR and participated in the OTAG
process. In addition, all of the upwi nd sources identified
in the petitions are located in the OTAG region. All eight
petitions rely, in part, on the OTAG anal yses for technica
justification. The OTAG process concluded in June 1997
prior to the pronul gation of the new 8-hour ozone standard
and, therefore, the OTAG anal yses focused on the 1-hour
standard. All the petitions request relief under the 1-hour
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standard. Five of the petitions also request relief under
t he new 8-hour standard. |In acting on the section 126
petitions, EPA believes that it can only consider 8-hour
nonat t ai nnent problens for the petitioning States that
expressly requested relief under that standard. Under the
NOx SIP call, EPA considered both 1-hour and 8-hour
nonat t ai nnent probl ens throughout the OTAG region

G ound-l evel ozone, the main harnful ingredient in
snog, is produced in conplex chemcal reactions when its
precursors, volatile organic conpounds (VOCs) and NOx, react
in the presence of sunlight. The chem cal reactions that
create ozone take place while the pollutants are being bl own
through the air by the wind, which neans that ozone can be
nore severe many mles away fromthe source of em ssions
than it is at the source.

At ground |l evel, ozone can cause a variety of il
effects to human health, crops and trees. Specifically,

ground-| evel ozone induces the follow ng health effects:

> Decreased lung function, primarily in children active
out door s,
> I ncreased respiratory synptons, particularly in highly

sensitive individuals,

> Hospital adm ssions and energency roomyvisits for
respiratory causes, anong children and adults with pre-
exi sting respiratory di sease such as ast hma,
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> I nfl anmation of the lung, and

> Possi bl e | ong-term danage to the | ungs.

The new 8-hour primary anbient air quality standard wl|
provi de increased protection to the public fromthese health
effects.

Each year, ground-|evel ozone above background is al so
responsi ble for several hundred mllion dollars worth of
agricultural crop yield loss. It is estimted that ful
conpliance of the 8-hour ozone NAAQS will result in about
$500 million of prevented crop yield |loss. Ozone
al so causes noticeable foliar damage in many crops, trees,
and ornanental plants (i.e., grass, flowers, shrubs, and
trees) and causes reduced growh in plants. Studies
indicate that current anbient |evels of ozone are
responsi bl e for danage to forests and ecosystens (including
habitat for native animal species).

C. Section 126

As di scussed below in Section Il.A , section 126 of the
CAA aut horizes a downwi nd State to petition EPA for a
finding that major stationary sources or groups of sources
upw nd of the State emt in violation of the prohibition of
section 110(a)(2)(D)(i) because, anpbng other reasons, their
em ssions contribute significantly to nonattainnent, or

interfere with nmai ntenance, of a NAAQS in the State. |If EPA
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grants the requested finding, the existing sources nmust shut
down in 3 nonths unless EPA directly regul ates the sources
by establishing emssions I[imtations and a conpliance

peri od extendi ng beyond 3 nonths but no later than 3 years
fromthe finding

D. Summary of Section 126 Petitions

As discussed in detail in the NPR, the petitions vary
as to the type and geographic | ocation of the source
categories identified as significant contributors. All the
petitions identified source categories; sonme petitions also
provided lists of sources within the specified categories.
The source categories include electric generating plants,
fossil fuel-fired boilers and other indirect heat
exchangers, and certain other related stationary sources
that emt NOx. All the petitions target sources in the
M dwest; sone al so target sources in the South and
Nort heast. The geographic area covered by each petition is
shown in Figures F2-F9 of appendix F of part 52.

The petitions also vary as to the |evel of controls
they recomrend be applied to the sources to mtigate the
transport problem Several reconmend EPA establish a 0.15
[ b/ mBtu NOx em ssion [imtation and several recomend t hat
controls be inplenented through a cap-and-trade program

Al'l of the petitions rely, in part, on OTAG anal yses
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for technical support. |In addition, the States submtted a
vari ety of other technical analyses which include
conput eri zed urban airshed nodeling, wind trajectory

anal yses, results of a transport study by the Northeast
States for Coordinated Air Use Managenent, and cul pability
anal yses.

Table 1-1 shows, by petitioner, the naned source
categories, the nanmed geographic areas, and the requested
remedy sought by the petitioning States. The named source
categories are worded as they appear in the petitions. A

map of the OTAG Subregions is provided in part 52, Appendi x

F, Figure 1, pronulgated as part of this rule.
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(:, TABLE 1-1. EPA's Summary of Section 126 Petitions
n Named Source
State | Cat egori es Named St ates | Requested Renedy
[y CT Fossil fuel-fired [Sources in Establish, at a
boil ers or other OTAG m ni mum em ssi on
:=. i ndi rect heat Subr egi ons l[imtations and a
- exchangers with a |2, 6, and 7 [schedule of
: maxi mum gr oss and portion |conpliance
heat input rate of OIR consistent with
(@) of 250 mBtu/hr | extending the OTC NOx MO,
‘:= or greater and west and and a cap-and-
electric utility south of CT. [trade program
q generating I ncl udes all |Does not request
facilities with a |or parts of remedy for OIR
ﬁ rated output of IN, KY, M, St at es because of
15 MWor greater. [NC, OH TN, OrC NOx MOU.
(a8 VA, W.
lll And OTR
St ates DC,
t‘} DE, MD, NJ,
: NY, PA.
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VE El ectric Sour ces Est abl i sh
utilities and wi thin 600 conpl i ance
st eam gener ati ng m | es of schedul e and
units wwth a heat |[Maine’'s em ssi ons
i nput capacity of |ozone [imtation of 0.15
250 mmBt u/ hr or nonattai nmen || b/ mBtu for
greater. t areas. electric utilities
I ncludes all [and the OTC NOx
or parts of MU | evel of
NC, OH, VA, control for steam
W/, and OTR |[generating units,
States CT, inannulti-state
DE, DC, MD, cap- and-trade NOx
MA, NJ, NY, mar ket system
NH, PA, R,
VT.
MA Electricity Sources in Est abl i sh
generating regi on em ssi ons
pl ant s. within 3 [imtation of 0.15
counties on |lb/mBtu or 1.5
either side |lb/ MM and a
of the Ghio |conpliance
River in IN, |schedule.
KY, OH, W.
NH Fossil fuel-fired |[Sources in Est abl i sh

i ndi rect heat
exchange
combustion units
and fossil fuel-
fired electric
generating
facilities which
emt ten tons of
NOx or nore per
day.

OTR St at es
and OTAG
Subregions 1
t hrough 7.

I ncl udes all
or parts of
L, IN IA
KY, M, MO
NC, OH, TN,
VA, W, W.
Al so OTR

conpl i ance
schedul e and

em SSi on
[imtations no

| ess stringent

t han:

a) Phase 11l QOIC
NOx MoU
reductions; and/ or
b) 85% reducti ons
from proj ected
2007 basel i ne;
and/ or

c) An em ssion
rate of 0.15

| b/ Bt u.
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NY Fossil fuel-fired |[Sources in Establish, at a
boilers or OTAG m ni mum em ssi on
i ndi rect heat Subregions 2 [limtations and a
exchangers with a |6, and 7 and |schedul e of
maxi mum heat portion of conpl i ance
i nput rate of 250 |OIR consistent with
mBt u/ hr or ext endi ng the OTC NOx MU,
greater and west and and a cap-and-
electric utility south of NY. [trade program
generating I ncl udes all |Does not request
facilities with a |or parts of remedy for OIR
rated out put of IN, KY, M, St at es because of
15 MWor greater. [NC, OH TN, OrC NOx MOU.

VA, W.

And OTR

St ates DC,
DE, MD, NJ,
PA.

PA Fossil fuel-fired [AL, AR GA Est abl i sh em ssion
i ndi rect heat L, IN, 1A limtations and a
exchange KY, LA, M, conpl i ance
conmbustion units MN, M5, MO, schedul e for a
wth a maxi num NC, OH, SC, cap- and-trade
rated heat input TN, VA, W, program requiring:
capacity of 250 W . a) seasona

mBt u/ hr or
greater, and
fossil fuel-fired
electric
generating
facilities rated
at 15 MWV or
greater.

reductions of the
| ess stringent of
55% from 1990
basel i ne | evel s,
or 0.20 | b/ mBtu,
begi nni ng by My
1999;

b) if necessary,
seasona
reductions of the
| ess stringent of
75% from 1990
basel i ne | evel s,
or 0.15 | b/ mBt u,
begi nni ng by My
2003;

c) such additional
reductions as
necessary

begi nning i n 2005.
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uni dentified
maj or sour ces.

Benni ngt on,
VT

| ncl udes al |
or parts of
L, IN KY,
M, NC OH,
TN, VA, W.
Al so AL, GA,
A MO SC
W .

Al so OIR

St ates CT,
DE, DC, MD,
MA, NJ, N,
PA.

RI Electricity Sources in Est abl i sh
generating regi on em ssi ons
pl ant s. within 3 [imtation of 0.15
counties on |lb/mBtu or 1.5
either side |lb/ MM and a
of Chio conpl i ance
River in IN, |schedule.
KY, OH W.
VT Fossil fuel-fired |Sources Est abl i sh
electric utility | ocat ed em ssi ons
generating within a [imtation of 0.15
facilities with a | geographic I b/ mBtu or 1.5
maxi mum gr 0ss area | b/ MM and a
heat input rate ext endi ng conpl i ance
of 250 mmBt u/ hr 1000 m | es schedul e. Does not
or greater and sout hwest request renedy for
potentially other |[from OTR St at es because

of OTC NOx M.

aThe OTC NOx MOU is an agreenment anong the States in the
Ozone Transport Region to reduce ozone season NOx em ssions
fromlarge utility and industrial conbustion sources through
i npl enmentati on of a phased-in regi onwi de cap-and-trade
program It is described in detail in the NPR

Section 126 allows States to petition EPA for a finding
agai nst sources and groups of sources that "emt" or "would
emt" pollution in violation of the section 110(a)(2) (D)

prohi bition on em ssions that significantly contribute to
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nonattai nnent problens in the petitioning State. Thus, a
finding could potentially apply not only to existing sources
within a particular source category, but also to sources
that would be built in the future. 1In the NPR EPA stated
it believed the section 126 petitions are anbiguous as to
whet her the requested findings are intended to include new
sources. For the reasons discussed in the NPR, EPA proposed
to interpret all eight section 126 petitions to enconpass
bot h existing and new sources. Therefore, if any final
findings were triggered for source categories in a
particul ar geographic area, new sources in those source
categories locating in that area would al so be subject to
the section 126 control renedy. The EPA requested that if
any of the petitioning States disagreed with this
interpretation of its petition, the State submt clarifying
coments on this issue. New York and New Hanpshire
submtted coments that EPA had correctly interpreted their
petitions to cover both existing and new sources. The State
of Massachusetts comented that it was not seeking a finding
Wi th respect to new sources. Therefore, in today's rule,
the EPA is concluding that all of the petitions, except the
petition from Massachusetts, cover both existing and new
sour ces.

E. Litigation on Rulemaking Schedule
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As discussed in the NPR, on February 25, 1998, the
ei ght petitioning States filed a conplaint in the U S
District Court for the Southern District of New York to
conpel EPA to take action on the States' section 126

petitions. State of Connecticut v. Browner, No. 98-1376.

The EPA and the eight States filed a proposed consent decree
t hat woul d establish a schedule for EPA to act on the
petitions. Pursuant to CAA section 113(g), the EPA
solicited cooments on the proposed consent decree, by notice
dated March 5, 1998 (63 FR 10874). The coment peri od
closed April 6, 1998. On August 21, 1998, after considering
the coments received in the section 113(g) process, EPA
requested the Court to enter a slightly nodified version of
the consent decree. The Court entered the slightly nodified
consent decree on Cctober 26, 1998.

The schedule in the consent decree requires EPA to take
final action on at |east the technical nmerits of the
petitions by April 30, 1999. The schedule requires the ful
di sposition of the petitions by that date or an alternative
final action by that date that would defer the granting or
denial of the petitions to certain |later dates extending to
as late as May 1, 2000.

In fornmul ating the consent decree, EPA devel oped the
alternative approach to harnonize the section 126 and NOx
SIP call actions. Specifically, paragraphs 5.b. and c.

30



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

state that:

Then

b. Unl ess EPA takes the final action described in
paragraph 6, as to each individual petition, EPA's
final action will be to --

(I') Gant the requested finding, in whole or

part; and/or

(1i) Deny the petition, in whole or part.
C. Unl ess EPA denies a petition in whole, its final
action wll include pronulgation of a renedy under CAA
section 126© for sources to the extent that a requested
finding is granted with respect to those sources.

paragraph 6 states:

6. EPA shall be deened to have conplied with the
requi renents of paragraph 5(a) if it instead takes a
final action by April 30, 1999, that --
a. makes an affirmati ve determ nation concerning
the technical conponents of the "contribute
significantly to nonattai nnent” or "interfere with
mai nt enance" tests under CAA section
110(a)(2)(D (1), 42 U S.C. section
7410(a) (2) (D (1);
b. further provides that:
(I') If EPA does not issue a proposed
approval of the relevant Upwind State's SIP
revision (submtted in response to the NOx
SIP call) by Novenber 30, 1999, then the
finding will be deened to be granted as of
Novenber 30, 1999, w thout any further action
by EPA;
(ii1) If EPA issues a proposed approval of
said SIP revision by Novenber 30, 1999, but
does not issue a final approval of said SIP
revision by May 1, 2000, then the finding
will be deened to be granted as of My 1,
2000, without any further action by EPA;
(tit) 1If EPA issues a final approval of said
SIP revision by May 1, 2000, EPA nust take
any and all further actions, if necessary to
conplete its action under section 126, no
|ater than May 1, 2000; and
C. Pronul gates a renedy under CAA section 1260
for sources to the extent that an affirmative
determnation is made with respect to those
sour ces.

As di scussed in the NPR, EPA believes that sources in
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an upwi nd State should not be considered to be emtting an
air pollutant in violation of the section 110 prohibition,
and hence EPA should not grant a petition nam ng such
sources, if the State is adhering to the NOx SIP call rule’s
schedul e for subm ssion of an approvable SIP revision, and
EPA is acting speedily to approve the SIP -- or, failing
that, if EPA has pronulgated a FIP for the State. After
all, if EPA's rule provides a particular path for the

devel opnent of a plan calling on sources to reduce
interstate pollution by May 1, 2003, and under that rule
either the upwind State or EPA is noving forward to devel op
take action on or pronulgate a satisfactory plan neeting
that rule and achi eving attai nment as expeditiously as
practicable, it would be difficult to conclude that an
affected source in the upwind State "emits or would emt in
violation" of the prohibition that the plan is not yet
required to contain.?

For these reasons, EPA is following the alternative

IMor eover there does appear to be tension between section
110(a)(2) (D), which does not establish the timng as to when
the SIP prohibition needs to be effective against sources
(1.e., when sources need to inplenent controls to reduce

em ssions) and the timng in section 126, which requires

i npl ementation no later than 3 years follow ng a section
126(b) determ nation. The EPA does not believe that
Congress intended section 126 to be used to shorten
timeframes for action that EPA has previously determ ned are
approvabl e for purposes of elimnating significant
contribution to nonattainnent areas in other States.
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described in paragraph 6 of the consent decree. Thus, EPA
is structuring its final action to contain: (1) a series of
"technical determ nations"” as to which sources in which
States naned in the petitions would emt in violation of the
section 110 prohibition if the State or EPA were to fall off
track in putting a tinely and satisfactory plan in place;
(2) determnations that the petitions will automatically be
deened granted or denied on the basis of the events set
forth in paragraph 6; and (3) the renmedi al requirenents that
will apply to the sources receiving affirmative technica
determ nations if a petition nam ng those sources is
ultimately deened grant ed.

The EPA received comments on the NPR that the section
126 petitions were inappropriately driving the tinetable for
subm ssion of the SIPs required under the NOx SIP call; that
is, that upwi nd States were not given adequate tine to
devel op and submt their SIP revision, but that if they
failed to do so on the nmandated schedul e, a section 126
finding woul d be deened to be nade. For the reasons
di scussed bel ow, EPA does not believe that the |ink between
the section 126 petitions and the NOx SIP call SIPs is
i nappropriate. Further, as stated in the final NOx SIP
call, while EPA believes it is advantageous to coordi nate
the section 126 and NOx SIP call actions, EPA disagrees that
this constrained EPA from being responsive to public
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comments and considering alternative conpliance dates.
F. Advance Notice of Proposed Rulemaking on Petitions

In accordance with the schedule in the then proposed
consent decree, on April 30, 1998, EPA published in the

Federal Register (63 FR 24058) an advance notice of proposed

rul emaki ng (ANPR) on the section 126 petitions. The ANPR
provided EPA's prelimnary identification of source
categories naned in the petitions that emt NOX in anpunts
that significantly contribute to nonattai nment problens in
the petitioning States, provided EPA's prelimnary
assessnent of the types of recommended em ssions |imtations
and conpliance schedul es, provided EPA's prelimnary
assessnment of the remedy the Agency woul d propose for
approvabl e petitions, discussed |legal and policy issues

rai sed under section 126, and outlined the rul emaking
schedul e for the petitions. The ANPR solicited coment on
all of the issues and prelimnary assessnments. The EPA
recei ved a nunber of comrents on the ANPR fromindustry,
States, and environnental groups. These comments covered
the full spectrum of issues discussed in the ANPR and were
carefully considered in the devel opnent of the section 126
NPR. The EPA indicated in the ANPR that it would respond to
the ANPR comments, if any response were appropriate, when

EPA responded to comrents on the section 126 NPR
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The EPA established the informal comrent period for the
ANPR to solicit information that would be hel pful in the
del i berative process for the rul emaki ng proposal. The EPA
appreci ates the early, thoughtful input fromthe comenters.
In the NPR, EPA noted that its proposed positions superseded
the prelimnary positions taken in the ANPR.  The majority
of commenters on the ANPR subm tted new comments on the NPR
to specifically address EPA' s detail ed proposal. The EPA
has responded to all significant comments on the proposal
either in this preanble or in the Response to Coments
docunent that acconpani es this rul emaking.
G. Comment Periods and Availability of Key Information

The EPA provided a 60-day comment period on the NPR and
a 40-day comment period on the SNPR.  As discussed below, in
response to comrenter's requests, EPA reopened the NPR
coment period on two occasions, to take further comrent on
source-specific em ssions inventory data and on the inpacts
of the proposed revocations of the 1-hour standard on the
section 126 rul emaking. Sonme commenters requested that the
NPR comment period be extended on all issues. The very
[imted anount of tinme allowed in the consent decree between
the deadline for the proposed rule and the deadline for the
final rule constrained EPA from providi ng | onger coment

periods for every issue. However, EPA received a nunber of
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comments after the close of the coment periods which EPA
considered in devel oping the final rule.

Commenters representing the interests of upw nd sources
and States stated that they had not been given a neani ngful
opportunity to coment on various aspects of today’s
rul emeki ng, either because inportant docunments had not been
made available to them or because, in the comenters’ view,
EPA has not been open-m nded to the perspective of the
upw nd sources and States. For the reasons described in the
Response to Comments docunent, EPA believes that the
appropriate information was tinely made avail able to the
public, and that EPA has been open-m nded to the views of,
and has carefully reviewed the cooments of, all comenters
concerning today’'s rul emaki ng.

The maj or issues raised in the cooments are responded
to throughout the preanble of this final rule. A
conpr ehensive sunmary of all other significant comments,
along with EPA's response, is provided in the Response to
Comment s docunent, that has been placed in the docket for
this rul emaki ng (Docket No. A-97-43).

1. Emissions Inventory Corrections

By notice dated January 13, 1999 (64 FR 2416), EPA

reopened the comment period on source-specific em ssion

inventory data. This comment period was established in
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conjunction with the extended period for the public to
submt em ssions inventory revisions for the purpose of the
NOx SIP call. The EPA received nunmerous requests to all ow
nmore tinme to submt revisions to the source-specific data
used to establish each State’s base inventory and budget in
the NOx SIP call. By notice dated Decenber 24, 1998, (63 FR
71220), EPA extended the opportunity for submtting em ssion
inventory corrections for the NOx SIP call until February
22, 1999. Because the section 126 action and the NOx SIP
call rely on the sane em ssions inventory information, EPA
extended the comment period for the section 126 action as
well. The EPA conmtted to revise the em ssions inventory
to reflect the new data, as appropriate, by the end of Apri
1999. The EPA will use the revised inventory in identifying
the individual sources subject to today's affirnmative
techni cal determ nations and in assigning their NOx
al | owance all ocations for purposes of the Federal NOx Budget
Trading Program This information will be provided in the
July notice of final rul emaking.
2. Impacts of 1-Hour Standard Revocation

By notice dated March 2, 1999 (64 FR 10118), EPA
reopened the NPR comment period to allow conment on how the
proposed section 126 action nay be affected by a separate

proposed action by EPA (63 FR 69598, Decenber 17, 1998) to
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revoke the 1-hour ozone standard for certain areas in States
that had submtted section 126 petitions. The affected
areas are Boston-Law ence-Wrcester, Mssachusetts-New
Hanmpshi re; Portl and, Mai ne; Portsnout h- Dover-Rochester, New
Hanpshire; and Provi dence, Rhode Island. The comment period
was reopened in response to two requests. In that notice,
EPA indicated its position that if EPA pronul gates a fi nal
determ nation that the 1-hour standard no | onger applies for
t hose desi gnated nonattai nnent areas, the contributions from
sources in upw nd States to those areas woul d no | onger
constitute a basis for EPA to approve the petitioning
States’ requested findings as to the 1-hour standard for
those areas. The EPA is finalizing action on the revocation
notice in the sane tineframe as today's final action. |In
addition, EPAis in the process of proposing to revoke the
1- hour standard in another area in one of the petitioning
States, Pittsburgh, Pennsylvania, because the area has

achi eved clean air based on 1996-1998 nonitoring data. |In
today's rul emaki ng, EPA confirms its position that the areas
in the petitioning States for which EPA is revoking the 1-
hour standard no | onger provide a basis for EPA to nmake
positive findings under section 126 for the 1-hour standard.
3. Timing of Petition for Review

Commenters stated that if EPA takes action to approve
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the technical nerits of a section 126 petition by April 30,
1999, but findings on the petitions are not deened nade
until sonme |later date, then the April 30 action should be
deened “final action” reviewable by a court of |aw

regardl ess of the fact that EPA would not be making findings
on the petitions until sone |ater date.

Section 307(b) of the CAA identifies which court has
venue to hear a petition for review of final agency action
and the timng by which any such petition nmust be fil ed.
For the reasons described in section VI of this preanble,
EPA is determning that final action regarding the section
126 petitions is nationally applicable and of nationw de
scope or effect for purposes of section 307(b)(1).
Therefore, venue lies with the U S. Court of Appeals for the
D.C. Crcuit. Wth respect to timng, section 307(b)(1)
general ly provides that any petition for review nust be
filed within sixty days of publication of agency final
action in the Federal Register. Wether a petition to
review the decisions in this rule would be properly
reviewable at this tinme by the Court of Appeals is a
gquestion to be addressed and decided by the court, not EPA
H. Summary of Major Changes Between Proposals and Final
Rule

This summary descri bes the maj or changes that have
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occurred since publication of the NPR and SNPR

Section 126 Control Renedy

In the NPR, EPA proposed to inplenent as the section
126 renedy a new Federal NOx Budget Trading Program That
program woul d consi st of a capped, market-based trading
system applicable to all sources for which a final
affirmative finding is ultimately granted. The Agency
intended to finalize all aspects of the section 126 renedy
by April 30, 1999. 1In today’s notice, EPA finalizes the
general paraneters of the renedy--including the decision to
i npl ement a capped, nmarket-based tradi ng program
identification of the sources subject to the program
specification of the basis for the total tonnage cap, and
specification of the conpliance date. The details of the
trading program including unit-by-unit allocations, wll be
finalized in a separate action no later than July 15, 1999.
As part of today's action, the EPA is al so establishing
interimfinal emssions [imtations that will be inposed in
the event a finding under section 126 is nade and the
Adm ni strator does not promul gate the Federal NOx Budget
Tradi ng Program regul ati ons before such finding.

1- Hour Standard Attai nnent

In the section 126 NPR, EPA proposed whi ch upw nd
States contain sources of emi ssions naned in the petitions
that contribute significantly to nonattai nment problens in
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the petitioning States under the 1-hour ozone standard, and
where petitions were based on it, the 8-hour ozone standard.

After publication of the section 126 NPR on Cctober 21,
1998, EPA prelimnarily determ ned that proposed to
determ ne that the 1-hour ozone standard no | onger applied
to certain nonattai nnent areas, including several areas in
the petitioning States based on 1996-1998 air quality
nmonitoring data. These areas, however, continue to nonitor
vi ol ations of the 8-hour standard.

Because EPA believes, prelimnarily, that these areas
no | onger have 1-hour nonattai nnent problens based on the
1996- 1998 data, they can no | onger provide a basis for EPA
to make affirmative findings under section 126 that upw nd
sources are significantly contributing to nonattainment with
respect to the 1-hour standard. Therefore, EPA is denying
portions of the 1-hour petitions related to these areas.

The determ nation to delete these areas as 1-hour receptor
areas has no inpact on the determ nations of which sources
are significantly contributing to doww nd nonattai nment.

Mai ne's 8-Hour Petition and North Carolina Sources

In the section 126 NPR, the upwind States that were
named by the petitioners and which were proposed to contain
sources that nmake a significant contribution to 8-hour
nonattai nnment problens in the petitioning States were based
on the upw nd-downw nd | inkages found to be significant in
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the NOx SIP call. The exception to this in today's rule is
Mai ne’s petition for relief fromem ssions sources in North
Carolina. Inits petition, Maine requested relief from
| arge stationary sources within a 600-m|le radius of the
sout hwest ern-nost nonattai nnment area in Maine. This radius
i ncludes several counties in the extreme northeastern
portion of North Carolina that do not contain sources of the
type and size identified in Maine's petition. Thus, even
t hough EPA found in the NOx SIP call that em ssions in North
Carolina contribute significantly to 8-hour nonattai nment in
Mai ne, EPA is denying Maine’'s petition relative to North
Carol i na because there are no section 126 sources |ocated in
the portion of North Carolina covered by Miine s petition.
11. EPA’s Analytical Approach

The EPA described its analytical approach in the NPR
(63 FR 56299). The EPA recei ved nunmerous comrents on
various aspects of its approach. After considering these
comments, EPA has determned to maintain the principa
el enents of its approach. The major comrents are sumari zed
bel ow.
A. EPA”s Interpretation of Section 126: Authorization of
the Petitions

This section lays out EPA's legal interpretation of

sections 126 and 110(a)(2)(D), the key statutory provisions
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that authorize today’ s action. First, EPA describes how
t hese provisions authorize EPA to address interstate
transport problenms and how they relate to sections 176A and
184, which are the other two main interstate transport
provi sions under the Act. Second, EPA explains its
interpretation that the reference in section 126 to section
110(a)(2)(D)(ii) is a scrivener’s error and the correct
reference is to section 110(a)(2)(D)(1). Third, EPA
di scusses its interpretation of the phrase “emts in
violation of the prohibition” of section 110 and expl ai ns
how this interpretation provides direction for coordinating
EPA' s actions on the section 126 petitions and the NOx SIP
call.
1. Relationship Among Sections 110(a)(2)(D), 126, and
176A/184

Subsection (a) of section 126 requires, anong ot her
things, that SIPs require najor proposed new (or nodified)
stationary sources to notify nearby States for which the air
pollution levels may be affected by the fact that such
sources have been permtted to commence construction.

Subsection (b) provides:

Any State or political subdivision may petition
the Adm nistrator for a finding that any major
source or group of stationary sources emts or
would emt any air pollutant in violation of the
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prohi bition of section 110(a)(2)(D(ii) . . . or
this section.

Subsection (c) of section 126 states that -

[1]t shall be a violation of this section and the
applicable inplenentation plan in such State [in
whi ch the source is located or intends to | ocate]-

(1) for any major proposed new (or nodified)
source with respect to which a finding has been
made under subsection (b) of this section to be
constructed or to operate in violation of the
prohi bition of section 110(a)(2)(D(ii) . . . or
this section, or

(2) for any major existing source to operate

nmore than three nonths after such finding has been

made with respect to it.
However, subsection (c) further provides that EPA may permt
the continued operation of such nmjor existing sources
beyond the 3-nmonth period, if such sources conply wth EPA-
promul gated em ssions |imts within 3 years of the date of
t he finding.

Section 110(a)(2)(D) provides the requirenent that a

SI P contain adequate provisions —

(I') prohibiting, consistent with the provisions of
this title, any source or other type of em ssions
activity wwthin the State fromemtting any air
pol lutant in amounts which will --

(I') contribute significantly to nonattai nnment
in, or interfere with maintenance by, any ot her
State with respect to [any] national . . . anbient
air quality standard, or

(I'1) interfere with neasures required to be
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included in the applicable inplenmentation plan for

any other State under part Cto prevent

significant deterioration of air quality or to

protect visibility.

(1i1) insuring conpliance with the applicable

requi renents of sections 126 and 115 (relating to

interstate and international pollution abatenent)

In the 1990 Cean Air Act Anendnents, Congress added
section 184, which delineates a nultistate ozone transport
region (OTR) in the Northeast, requires specific additional
controls for all areas (not only nonattainment areas) in
that region, and establishes the Ozone Transport Conm ssion
(Or¢ for the purpose of recomrendi ng to EPA regi onw de
controls affecting all areas in that region. At the sane
time, Congress added section 176A, which authorizes the
formation of transport regions for other pollutants and in
ot her parts of the country.

In the NPR, EPA proposed the view that, wth respect to
exi sting stationary sources, sections 126(b)-(c) and
110(a)(2)(D), read together, authorize a dowmmw nd State to
petition EPA for a finding that major stationary sources or
groups of sources upwi nd of the State emt in violation of
the prohibition of section 110(a)(2)(D)(1) because, anong
ot her reasons, their em ssions contribute significantly to
nonattai nnment, or interfere with mai ntenance, of a NAAQS in

the State. |If EPA grants the requested finding, the

exi sting sources nust shut down in 3 nonths unless EPA
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directly regul ates the sources by establishing em ssions
limtations and a conpliance period extendi ng beyond 3
mont hs but no later than 3 years fromthe finding. In
accordance with section 302(j) of the CAA, the term nmgjor
stationary source neans "any stationary facility or source
which directly emts, or has the potential to emt, one
hundred tons per year or nore of any air pollutant...." For
t he purpose of this rulemaking the relevant pollutant is NOx
em Ssi ons.

The EPA received nunerous coments arguing that section
126(b) should not be read to authorize the petitions, which
ask EPA to inplenent controls on upwi nd sources on grounds
that, under section 110(a)(2)(D), they contribute
significantly to nonattai nnment problenms downw nd. According
to these commenters, Congress, in the 1990 Cean Air Act
Amendnents, dealt with interstate ozone transport by
establishing sections 176A and 184 as the key provisions,
and revising section 110(a)(2)(D) to assure that it did not
apply outside the context of section 184.

For the reasons discussed bel ow, EPA believes that
followng the 1990 Cean Air Act Amendnents, section 126(b)
and 110(a)(2)(D) retain i ndependent effect and authorize the
petitions. Please note that the discussion bel ow assunes

that the references in section 126 to section
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110(a)(2)(D)(11) are a scrivener’'s error and instead should
be read to refer to section 110(a)(2)(D)(l1). See section
I1.A 2. below for further explanation of the error.
Background: The CAA, as anended in 1990, has four key
provisions that relate to the issue of interstate transport
of air pollution and air pollution precursors: sections
110(a)(2)(D), 126, 176A, and 184. In attenpting to resolve
di sputes over specific interpretations of these provisions,
it makes sense to consider these provisions together as the
set of statutory requirenents that carry out Congress’
desired approach to the problemof interstate transport.
The provisions should be read in a manner that w Il best
bring nmeaning to each provision and allowit to fit
rationally into the overall statutory context.

A stated purpose of the CAAis “to protect and enhance
the quality of the Nation's air resources so as to pronote
the public health and wel fare and the productive capacity of
its population.” CAA section 101(b)(1). To understand how
the interstate transport provisions interact with one
another and fit into the CAA s overall schene to achieve its
clean air purposes, it is useful to step back and consi der
how t hese provisions cane into being in their current forns.
Rel evant information includes earlier draft and adopted

versions of the provisions thensel ves, statenents by
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Congress regarding the provisions, and judicial rulings on
EPA interpretations of the provisions. It is also useful to
recogni ze the larger factual context in which Congress was
operating while devel oping these provisions, both in terns
of the current understandi ngs of the environnmental problens
that Congress was attenpting to remedy and of the political
context for Congressional action. The relevant |egislative
history is largely that of the 1970, 1977 and 1990 CAA
Amendnent s, al though the pre-1970 provisions are useful to
i ndi cate the approach that Congress rejected in adopting the
first version of the current section 110(a)(2)(D)

As with nost environnmental policy issues, our
under st andi ng of the problemof interstate transport of
pol lutants and pollution precursors, our ability to nmeasure
it, and the | egal neans enployed to address it have becone
i ncreasingly sophisticated over tinme. Prior to the adoption
of the 1970 CAA, conflicts between states over air pollution
nost frequently concerned the relatively local air quality
effects inflicted on inhabitants of one state by a facility
| ocated on the other side of the state border. The 1970 CAA
contained an interstate pollution provision that could
potentially have been applied to | ong distance transport
di sputes, but those did not appear to be Congress’ main

concern. See S. Comm on Public Wirrks, National Air Quality
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Standards Act of 1970, S. Rep. No. 91-1196, 91% Cong., 2d
Sess., 13 (1970) reprinted in 1 Commttee on Public Wrks,
93d Cong., 2d Sess., A Legislative History of the Clean Air
Act Amendnents of 1970, 413 (1974) (hereinafter 1970
Legi slative H story). By the tine Congress passed the 1977
Amendnent s, however, both the federal and state governnents
and the general public had beconme increasingly aware that a
significant portion of certain air pollution problens in
sone states |likely derived fromactivities in other states,
including nore distant states. |In fact, the provisions of
the 1970 CAA, as inplenented, had exacerbated | ong-range
interstate transport problens by inplicitly encouragi ng
di spersion through tall snoke stacks as a renedy for |ocal
air quality problenms. By 1990, our increasing awareness of
the | ong-range transport problem was bol stered by nore
sophi sti cated neasurenent and nodel i ng techni ques.

As under standi ng of the probl em becane nore
sophi sticated over tine, so did Congress’ approach to
aneliorating the problem From 1970 to 1990, Congress
steadily increased the nunber and power of the tools
avai |l abl e to both EPA and the states to address interstate
pollution transport. This expansion of authority under the
CAA was driven by an ongoing situation in which increased

recognition of the problem was acconpani ed by no actual
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reduction in transport over a 20-year period. |In fact, the
set of actions conprised by the NOx SIP call and the
proposed FIP is EPA's first significant attenpt to require
reduction of interstate transport of pollutants. Wile
certain downw nd states affected by the probl em have made
serious attenpts to inpel reductions by upw nd states, none
of these attenpts has been effective to date. This factual
context, both in ternms of the extent of the effects of
interstate pollutant transport on downw nd states’ citizens’
heal th, environnments, and economes, and in ternms of the
continued failure of the federal or state governnents to
have any direct effect on the problem is critical to
under st andi ng Congress’ intent in adopting the 1990 CAA
provi sions on interstate transport.

In addressing interstate pollution transport, there are
several central issues with which Congress has had to
grapple. In its sinplest form interstate transport raises
gquestions of how to provide recourse for a state
experiencing health or welfare inpacts from sources beyond
the state’'s control. To the extent that we have deci ded
that there are certain mninmum national standards for air
pol lutants that nust be nmet to protect health and wel fare,
this first issue is a matter of creating a nmechanismfor the

downwi nd state to inpel em ssion reductions in the upw nd
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state. The issue becones nore conplicated in the nore
common situation where both the upwi nd and downw nd st ates
contribute pollutants causing the exceedance of the national
standards. This situation adds the need to allocate
responsibility (and therefore cost) for making the
reductions necessary to neet the standards, which involves
both economic and equity aspects. Wiere the air in the
downwi nd area is cleaner than the standards require, it also
rai ses the issue of the extent to which the dowmw nd state
can “reserve” its cleaner air either for environnental
purposes or to provide a margin for future econom c grow h.
Al'l of these questions are further conplicated where there
are multiple upw nd and downw nd states contributing to and
experiencing an air pollution problem Wth each of these
situations, there is also the continuing question of the
extent to which these issues should be resol ved by the
states involved and the extent to which solutions may or
must be i nposed by the federal governnent.

Pre-1970 Provisions: The Clean Air Act of 1963 and the
Air Quality Act of 1967 both included provisions to address
interstate air pollution, but neither had nuch effect on the
problem See generally, Clean Air Act, Pub. L. No. 88-206,
77 Stat. 392, (1963); Air Quality Act of 1967, Pub. L. No.

90- 148, 81 Stat. 485 (1967). These early statutes generally
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provided for far less of a federal role in pollution control
than the 1970 CAA. On interstate pollution, they took the
approach that it was an i ssue between states, and hence that
states needed to cooperate to devel op a solution. See
Vickie L. Patton, The New Air Quality Standards, Regiona
Haze, and Interstate Air Pollution Transport, 28 Envtl. L
Rep. 10155, 10157-10160 (1998); Geoffrey L. WIcox, New

Engl and and the Chall enge of Interstate Ozone Pol | ution
Under the Cean Air Act of 1990, 24 Boston Col | ege Envtl.
Affairs L. Rev. 1, 13-14 (1996). The federal governnent
woul d facilitate such cooperation, but would not force it
and would rarely step in to inpose a solution in the absence
of state resolution. Over tine, as the approach of state
cooperation has consistently failed to produce reductions
fromupw nd states, Congress has given nore authority to the
federal government to break the deadl ock between upw nd and
downwi nd states, although a strong political and policy
interest in letting states solve state probl ens has produced
continued attenpts at driving consensus sol utions.

The CAA of 1963 provided that either a downw nd state
or Departnent of Health, Education, and Wl fare (HEW could
convene an intergovernnental conference on a particul ar
interstate pollution issue. 85(c)(1)(A, (¢)(1)((C, 77

Stat. at 396. The conference would nmake findings, and HEW
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could recomend on that basis that the upwi nd state take
certain actions to reduce em ssions. 85(d), 77 Stat. at

397. If the upwind state failed to act, HEWcould hold a
public hearing to decide whether to reconmmend abat enent
measures again. 85(e), 77 Stat. at 397. Finally, if the
upw nd state failed again to inplenment the recomended
measures, HEWcould refer the issue to the U S. Attorney
General who could bring an enforcenent action. 85(f), 77
Stat. at 397-398. While they produced progress on a few
interstate pollution problens, the provisions were generally
criticized as ineffectual, particularly due to the |ong
burdensonme process required before the upwi nd state could be
forced to act. Patton, supra at 10157. The Air Quality Act
of 1967 added a regional air quality planning approach,

whi ch was appropriate for addressing interstate pollution

i ssues, but still |acked a nechanismto force action. See
Alr Quality Act of 1967, Pub. L. No. 90-148, 81 Stat. 485
(1967).

1970 Clean Air Act: |In the face of a w despread | ack
of progress addressing the nation’s air pollution problens,
Congress significantly changed its approach in adopting the
1970 CAA. Congress noved from a decentralized approach
dependent on state action to a cooperative federalism

approach, with uniform m ni nrum standards and federa
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authority to step in where the states failed to act. 1In the
1970 CAA, in then section 110(a)(2)(E), Congress first
adopt ed | anguage enbodyi ng the concept that sources | ocated
in one state should not be allowed to interfere with

attai nnment or mai ntenance of a NAAQS in another state. See
Cean Air Act Amendnents of 1970, Pub. L. No. 91-604, 84
Stat. 1676. EPA was to approve a state inplenentation plan
if, anong other requirenents, “it contains adequate

provi sions for intergovernnental cooperation, including
measures necessary to insure that em ssions of air
pollutants from sources located in any air quality contro
region will not interfere wwth the attai nment or maintenance
of such primary or secondary standard in any portion of such
regi on outside of such State or in any other air quality
control region.” Pub. L. No. 91-604 § 110(a)(2)(E). Wile
the final statutory |anguage and the Senate Comm ttee Report
(di scussing al nost identical |anguage) enphasized

i ntergovernmental cooperation as the nechanism the intent
was that states develop air quality prograns that “at the

m ni mum nust prevent facilities in one State from
contributing to the violation of anbient air quality
standards in an adjacent State . . . .” S. Rept. No. 91-
1196 at 13, reprinted in 1970 Legislative H story at 413.

Al though the statutory | anguage was sufficiently broad to
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enconpass the |long-range transport issues that have energed
as the nore difficult problem it appears that Congress
initially conceptualized the problemas nore of a short-
range transport issue, with pollution froma facility on one
side of a state border affecting a comunity on the other
si de.?

The EPA i npl enmented sections 110(a)(2)(E) of the 1970
CAA t hrough regul ati ons focusing on information exchange
rather than requirenents to control em ssions. Patton,
supra, at 10162; WI cox, supra, at 15-16. The regul ations
required only that the SIP assure that the state wll
transmt information to other states regarding factors, such
as construction of new plants, that may significantly affect

air quality in the sane or adjoining air quality regions. 40

2See, e.g., H R 17255, which would have anended section
108(c) of the CAA to provide that state plans should contain
“adequat e provisions for intergovernnental cooperation,
including, in the case of any area covering part or all of
nore than one State and designated as an air quality control
region . . . appropriate provisions for dealing with
interstate air pollution problens, . . . ” (limting the
interstate pollution provisions to states that are part of a
single air quality control region). H R 17255, 91st Cong.,
2d Sess. 84(a)(1l) (1970), reprinted in 2 1970 Legislative
History at 914. Note also that nost of the abatenent
conferences held at that tinme, which addressed the nore
contentious interstate air pollution issues, concerned
conflicts between adjacent states. See Air Pollution-1970:
Hearings Before the Subcomm on Air and Water Pollution of
the Senate Comm on Public Wrks, 91t Cong., 2d Sess.

(March 17, 1990), reprinted in 2 1970 Legislative Hi story at
1098- 1103.
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CF.R 8 51.21(c) (1977) (superseded). 1In a challenge by
NRDC, the Eighth Crcuit upheld the regulations as a
“legitimate nmeans to attain ‘intergovernnental cooperation
as contenplated by Congress in the statute.” WIcox, supra,
at 15, quoting NRDC v. EPA, 483 F.2d 690, 692 (8" Cir.
1973). The result of EPA s approach was that the states
made virtually no progress on control of interstate
pol l uti on under the 1970 Act. See Patton, supra, at 10161,
19; WIlcox, supra, at 18; S. Comm on Envt. and Public
Works, Clean Air Act Anendnents of 1977, S. Rept. 95-127,
95" Cong., 1%, Sess. 41 (1977), reprinted in S. Conm on
Envt. and Public Works, 95'" Cong. 2d. Sess., 3 A
Legislative H story of the Clean Air Act Anendnents of 1977,
1415 (1978) (hereinafter 1977 Legislative History)(noting
that the 1970 Act failed to specify any abatenment procedure
if a source in one state emtted air pollutants that
adversely affected another state, and “[a]s a result, no
interstate enforcenent actions have taken place, resulting
in serious inequities anong several States, where one State
may have nore stringent inplenmentation plan requirenents
t han another State.”).

1977 Clean Air Act: |In developing the 1977 Amendnents
to the CAA both Houses of Congress focused on interstate

pollution as a major area of concern, and the 1977
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Amendnent s made significant changes to the statute intended
to address the problem See S. Rept. 95-127 at 41,
reprinted in 3 1977 Legislative History at 1415. The Report
of the House Commttee on Interstate and Forei gn Commerce
provi ded an extensive discussion of the interstate pollution
problem a portion of which ran as foll ows:
In the commttee’ s view, however, the existing |aw (as
interpreted by the Admnnistrator) is an inadequate
answer to the problemof interstate air pollution.
This is so for five basic reasons. First, an
i nformati on exchange w t hout adequate procedures to act
on that information is sinply insufficient. Second, an
effective interstate air pollution control program nust
i nclude not only prevention of interstate air pollution
from new sources but al so abatenent of pollution from
exi sting sources. Third, an effective program nust
al so be designed to prevent significant deterioration
of air quality and to protect visibility under
section 116 of the bill frominterstate air pollution.
Fourth, an effective programnust not rely on
prevention or abatenent action by the State in which
the source of the pollution is |ocated, but rather by
the State . . . which receives the pollution and the

harm and thus which has the incentive and need to act.
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Fifth, an effective program nust include a Federal
mechani sm for resolving di sputes which cannot be
deci ded t hrough cooperati on and consultation between
the States or persons involved. . . . The probl em of
interstate air pollution remains a serious one that
requires a better solution
H. Comm on Interstate and Forei gn Conmerce, 95'" Cong., 1%
Sess., Clean Air Act Arendnents of 1977, H. Rept. 95-294,
330 (1977) reprinted In 4 1977 Legislative H story at 2797.
The Senate Commttee on the Environnment and Public
Works al so viewed the 1970 provi sions as inadequate,
particularly in their failure to “specify any abatenent
procedure” if a source in one state emtted air pollutants
that “adversely affected the air quality control efforts of
another State.” S. Rept. 95-127 at 41 reprinted in 3 1977
Legislative History at 1415. The Commttee noted that
““Tal]s a result, no interstate enforcenent actions have
taken place, resulting in serious inequities anong several
States, where one State may have nore stringent
i npl emrentation plan requirenents than another State.” 1d.
This put plants in the states with nore stringent control
measures “at a distinct econom c and conpetitive
di sadvantage.” I1d. at 42, 1416. The revisions were

“intended to equalize the positions of the States with
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respect to interstate pollution by making a source at |east
as responsible for polluting another State as it woul d be
for polluting its own State.” Id.

To address the interstate pollution problem the 1977
Amendnent s nodi fied section 110(a)(2)(E) and added a new
section 126. See Clean Air Act Amendnents of 1977, Pub. L
No. 95-95, 91 Stat. 685. The House Commttee Report
di scussed how t hese provisions together incorporated “the
five elenents for an effective programfor control of
interstate pollution.” H Rept. 95-294 at 330, reprinted In
4 1977 Legislative Hstory at 2797. The nost critical
strengthening elenments were a direct requirenment that SIPs
prohi bit em ssions in amounts that woul d prevent attai nnent
or mai ntenance by any other state of a NAAQS, and a
mechani sm for downwi nd states to petition EPA to bar
em ssions fromany nmajor source in violation of that
prohi bition. The revised section 110(a)(2)(E) required SIPs
to contain:

adequate provisions (i) prohibiting any stationary

source within the State fromemtting any air poll utant

in amounts which wll (lI) prevent attainnent or

mai nt enance by any other State of any such national

primary or secondary anmbient air quality standard, or

(I'1) interfere with neasures required to be included in
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the applicable inplenentation plan for any other State

under part C to prevent significant deterioration of

air quality or to protect visibility, and (ii) insuring

conpliance with the requirenents of section 126,

relating to interstate pollution abatenent.
Pub. L. No. 95-95. While overall this nmade the SIP
requirenents for interstate pollution nore stringent, the
provision was limted to em ssions from stationary sources,
and Congress later renoved this limtation in the 1990
Amendnent s.

The new section 126 included both notification
requi renents and a petition process. First, each SIP had to
require notice to all nearby States in which the air
pollution levels mght be affected of each major existing or
proposed new source that “may significantly contribute to
Il evels of air pollution in excess of the national anbient
air quality standards in any air quality control region
outside the State.” Pub. L. No. 95-95. Second, section 126
provided that a state could petition EPA for a finding that
any new or existing “major source emts or would emt any
air pollutant in violation of the prohibition of section
110(a)(2)(E).” Pub. L. No. 95-95. EPA had to act on the
petition within 60 days, and if EPA nmade the finding, it

would be a violation of the SIP for the source either to be
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constructed or operate in violation of section 110(a)(2)(E)
or for the source to operate for nore than three nonths
after the finding. The EPA could allow the source to
continue to operate beyond that period if it conplied with
“such em ssion limtations and conpliance schedul es” set by
EPA “to bring about conpliance with ... section 110(a)(2)(E)
as expeditiously as practicable,” but the source would have
to conply by three years fromthe date of the finding, at
the latest. Pub. L. No. 95-95.
Congress made clear that it intended section 126 to
provi de an additional nmeans of attacking interstate
pol lution that woul d suppl enent, not replace, the SIP
requi renment under section 110(a)(2)(e).
This petition process is intended to expedite, not
del ay, resolution of interstate pollution conflicts.
Thus, it should not be viewed as an adm nistrative
remedy which nmust be exhausted prior to bringing suit
under section 304 of the act. Rather, the commttee
intends to create a second and entirely alternative
met hod and basis for preventing and abating interstate
pollution. The existing provision prohibiting any
stationary source fromcausing or contributing to air
pollution which interferes with tinely attai nnent or

mai nt enance or [sic] a national anbient air standard
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(or a prevention of significant deteriorating [sic] or
visibility protection plan) in another State is
retained. A new provision prohibiting any source from
emtting any pollutant after the Adm nistrator has nade
the requisite finding and granted the petition is an

i ndependent basis for controlling interstate air

pol | uti on.

H Rep. 95-294 at 331, reprinted in 4 1977 Legislative
Hi story at 2798.

A comment at or summari zes the significance of and inter-
rel ati onship between these two provisions in the foll ow ng
manner :

New section 126 had several remarkable features.

| nportantly, it enabl ed downwi nd states to initiate

action against interstate pollution. Wile section 126

required upw nd states to identify sources potentially

contributing to interstate pollution thereby informng
potential petitions, the petitions thenselves were not
dependent on the cooperation of the upwi nd state.

States suffering frominterstate pollution could

i ndependently obtain information and petition EPA for

abat enent acti on.

Section 126 al so provided a powerful federal renedial
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tool. It authorized direct, expeditious federal

abat enment of pollution. Additionally, it allowed

obj ection to and correspondi ng renedi ati on of
transported pollution at any tinme, not just when EPA
was review ng an upwi nd state plan for conpliance with

the transport prohibition.

The petition process together with the SIP prohibition
on transport provided reinforcing checks on interstate
transport. The section 110 provisions restricted the
source state from adopting, and prohibited EPA from
approving, state plans allowing interstate air
pollution. Section 126 provided a backstop in the
event prohibited pollution nevertheless occurred. It
created a formal process for downw nd states to enforce
the section 110 prohibition by bringing interstate

pol lution concerns to EPA's attention and thereby
enabling injured states to safeguard their interests.

Patton, supra, at 10165-10166.

Despite Congress’ provision of significantly inproved
tools to address interstate pollution, in inplenenting these
1977 CAA provisions EPA did not require reduction of

interstate pollution. Wile EPA has received a nunber of
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petitions under section 126, it has granted none of them
prior to this action. Nor had the Agency found a SIP

i nadequate on the basis of interstate transport, until the
OTC LEV SIP call. See 60 FR 4712(January 24, 1995). See
Patton, supra, 10166-10172; WI cox, supra, at 21-27 for
detail ed di scussion of EPA s rejection of downw nd states’
efforts to obtain relief under these provisions.

Clean Air Act Amendments of 1990: Congress adopted the CAA
Amendnents of 1990 in the context of our continued failure
to make significant progress on several air pollution
fronts, including tropospheric ozone and acid rain, both of
whi ch are caused at least in part by interstate transport of
pollutants. See Lieberman, S. Debate on H Conf. Rep. 101-
952, 101 Cong., 2d Sess., 10/27/90, reprinted in S. Comm
on Envt. and Public Works, | A Legislative History of the
Cean Air Act Amendnents of 1990, 103d Cong., 1%t Sess.,
1055 (1993) (hereinafter 1990 Legislative History) (“In the
years since the Cean Air Act was anended-back in 1977-t he
air has becone dirtier and nore dangerous. Qur uphill clinb
agai nst the ravages of pollution has turned into a downhill
fall, and only now are we realizing the real inpact of our
failure to act.”). By 1990, there was also a greater

awar eness that problens such as ozone pollution of the

eastern U S. were unlikely ever to be successfully addressed
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wi thout controlling interstate pollution transport. As
stated in the Senate Commttee Report, “[a]reas in sone
States may be unable to attain the ozone standard despite

i npl enmentation of stringent em ssions control because of
pol lution transported into such areas from ot her
States....The transport problemin the northeast, and

per haps other regions as well, is serious enough that
additional efforts nust be nmade on an interstate basis to
control em ssions, including emssions from attai nnment
areas.” S. Comm on Env't and Public Wrks, Cean Air Act
Amendnents of 1989, S. Rep. 101-228, 101%* Cong., 1%' Sess.,
48 (1989) reprinted in V 1990 Legislative Hi story at 8388.
See also Lautenberg, S. Debate on H Conf. Rep. 101-952,
101s* Cong., 2d Sess., 10/26/90, reprinted in | 1990
Legislative History at 1106 (“In New Jersey, the Departnment
of Environnental Protection says that on sone days even if
we shut down the entire State, we would be in violation of
sone health standards because of pollution com ng over from
other states.”); S. Rep. 101-228, 101%* Cong., 1s' Sess. at
49 (1989), reprinted In V 1990 Legislative H story at 8389
(“The nodel suggests that even if all em ssions sources were
elimnated within the tri-state area [ New York, New Jersey
and Connecticut], violations of the ozone standard woul d

still occur. This nmeans substantial reductions in en ssions

65



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

fromareas upwi nd fromthe New York nmetropolitan area nust
be achieved if this area is to attain the air quality
standards.”).

The CAA Anmendnents of 1990 are widely viewed as one of
the nost detail ed, conplex, and prescriptive pieces of
environnental |egislation yet adopted. See WI cox, supra,
at 27. In light of EPA's |ack of progress on several major
air pollution problens under the 1977 provisions, including
interstate pollution, Congress responded by strengthening
exi sting federal tools and addi ng new ones that could be
used to achieve em ssions reductions, and by establishing
numer ous new nmandat es and deadlines to force action by
states and EPA. See, e.g., sections 169B, 172, 174, 175A,
176, 176A, 179, 181, 182, 183, 184, 185, 186, 187, 188, 191,
192, and 401-416. See also, Lieberman, Senate Debate on S.
1630, 1/31/90, reprinted in IV 1990 Legislative H story at
5077 (“Indeed, it is in part the |lack of support of EPA
which in the past has prevented the effort to institute
regi onal controls from being successful.”). The provisions
that were either new or strengthened included several
targeting interstate pollution -- the acid rain provisions,
t he regi onal haze provisions, the eastern ozone transport
comm ssion provisions, and general provisions for interstate

transport. Congress strengthened the existing interstate
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pol lution transport provisions in sections 110(a)(2)(D) (the
successor to section 110(a)(2)(E)) and 126, and added two
new i nterstate pollution provisions in sections 176A and
184. See H. Debate, 5/21/90, Cean Ar Facts, reprinted in
Il 1990 Legislative Hstory at 2558 (“Stronger interstate
transport provisions.-The Sw ft/Eckart amendnent i ncl udes
stronger provisions for em ssion controls in interstate
ozone transport regions, as sought by many Northeast and
Md-Atlantic states.”). Al'l of the descriptions of the
anendnents in the legislative history refer to the changes
made to strengthen and suppl enment the provisions. See

di scussi on bel ow.

Congress made several changes to sections 110(a)(2)(E)
and 126 to overconme EPA's limting interpretations under the
1977 | anguage, naking themeasier to apply and nore
effective in controlling interstate pollution. The Chafee-
Baucus Statenent of Senate Managers states that the bil
“amends section 126 and section 302(h) of the Clean Ar Act
to strengthen to [sic] prohibitions on em ssions that result
ininterstate pollution.” Chafee-Baucus Statenment of Senate
Managers reprinted In | 1990 Legislative Hstory at 886. In
descri bing the changes to section 110, the Senate Conm ttee
Report states that “[p]Jrovisions in existing |aw requiring

SIPs to take into account the effect of em ssions on ot her
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States are strengthened.” S. Comm on Envt. and Public
Works, Clean Air Act Anmendnents of 1989, S. Rept. 101-228,
101st Cong., 1%t Sess. 19 (1989), reprinted in V 1990
Legislative H story at 8359. The Senate Comm ttee Report
further states “[s]ection 110(a)(2)(E) is replaced by new
section 110(c)(4), which, together with changes nmade to
section 126..., inprove the effectiveness of the Act as a
neans of dealing with interstate air pollution.”® Id. at
21, 8361.

One significant change to section 110(a)(2)(E), which
becane section 110(a)(2) (D), was that Congress extended the
prohi bition beyond stationary sources to cover other
em ssions activities, thereby allow ng downw nd states to
obtain relief froman upw nd state’s pollution emanating
fromany source. The 1977 version of section 110 required
the SIP to contain adequate provisions “prohibiting any
stationary source within the State...,” (enphasis added)
whi ch was replaced with “prohibiting, consistent with the
provisions of this title, any source or other type of

emissions activity within the State ...” (enphasis added).

3Section 110(c)(4) was largely identical to the final
version of section 110(a)(2)(D), except that it contained
one additional provision and did not contain the clause
“consistent with the provisions of this title.” See S
1630, 101°t Cong., 2d Sess. 8 101(c) (1990), reprinted iIn
11 1990 Legislative H story at 4140-4141.
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Congress al so changed the | anguage of the criteria for
showi ng that the downw nd state is harnmed by pollution
transport. Rather than barring em ssions of air pollutants
“in anmobunts which will (1) prevent attai nment or maintenance
by any other State” (enphasis added), Congress nodified
section 110(a)(2)(D) to bar em ssions of air pollutants “in
anmounts which will-- (1) contribute significantly to
nonattai nnment in, or interfere with mai ntenance by, any
other State” (enphasis added). Finally, Congress expanded
the prohibition to require SIPs to insure conpliance with
i nternational pollution abatenent requirenments under section
115, as well as interstate pollution abatenent requirenents
under section 126. In describing the amendnents to section
110(a)(2)(E), the Senate Comm ttee Report stated:
Where prohibitions in existing section 110(a)(2)(E)
apply only to em ssions froma single source, the
anmendnent includes “any other type of em ssions
activity,” which makes the provision effective in
prohi biting em ssions from for exanple, nmultiple
sources, nobile sources, and area sources.
For interstate pollution to violate current law, it
must “prevent attainment.” Since it nay be inpossible
to say that any single source or group of sources is

the one which actually prevents attai nnment, the bil
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changes “prevent attainnent or nai ntenance” to
“contribute significantly to nonattainnent or interfere
wi th mai ntenance by,” thus clarifying when a violation

oCccurs.

Id. at 21, 8361. The only other change di scussed in the
Report was an additional strengthening provision that was
not included in the adopted anendnents.

Congress also nmade it easier for downw nd states to use
section 126 by allowi ng downw nd states to petition based on
pol lution derived from“any maj or source or a group of
stationary sources” (enphasis added), not just froma major
source, as under the previous version. As there are usually
multiple sources in the upwi nd state contributing to
transported pollution, it is far nore difficult to prove
that any one particular source, rather than the entire set
of contributing upw nd sources, prevents attai nnent or
mai nt enance (or contributes significantly to nonattai nment
or interferes with maintenance) in the doww nd state. |In
descri bing the anendnent to section 126 contained in H R
3030, which was identical to the adopted | anguage, the House
Commttee Report nmentions only the strengthening effect of
t he changes. “Section 126 of the Clean Air Act, concerning

interstate air pollution, is anmended to provide that when
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eval uating the inpact of one State’s em ssions on anot her
State under this section, it is not necessary to focus only
on the inpacts of a single major source. The eval uation of
whet her pollution fromone State is having a greater than
perm ssi bl e i npact on another State is to extend as well to
a group of stationary sources.” H Conmm on Energy and
Commerce, Clean Air Act Anendnments of 1990, H. Rept. 101-
490, 101%* Cong., 2d Sess. 274 (1990), reprinted in Il 1990
Legi slative History at 3298.%

Congress al so strengthened section 126 by adding “this
section” in several places in section 126(b) and (c). This
addition explicitly allowed a finding that a source would
emt or is emtting in violation of section 126, in addition
to a finding that the source would emt or is emtting in
violation of the prohibition of section 110(a)(2)(D). The
anendnents al so nade conti nued operation after a section 126
finding a violation of section 126 itself, in addition to
being a violation of the applicable SIP

In addition, Congress adopted changes to the
definitions of “air pollutant” and “wel fare” that made the

interstate transport provisions clearly applicable to

‘Note that this is the sumtotal description of the section
126 anmendnent in the House Commttee Report. This version

of the House bill also contained the 176A and 184

provi sions, which the House Commttee Report did not
describe at all. See H Rep. 101-490, 101%* Cong., 2d Sess.
at 274, reprinted in |1 1990 Legislative History at 3298.
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em ssions of precursors to air pollution, not just em ssions
of the NAAQS pollutants. This overrode EPA s previous
[imting interpretation that when review ng a SIP revision,
EPA could only consider the inpacts on interstate pollution
of the particular pollutant controlled under the SIP, not
any other pollution inpacts that result fromtransformation
of the pollutant. See, e.g., Connecticut v. U.S. EPA, 696
F.2d 147, 162 (2d G r. 1982); Connecticut Fund for the Env’t
v. U.S. EPA, 696 F.2d 169, 177 (2d Cr. 1982); Patton,

supra, at 10166.

Congress al so adopted provisions to establish
interstate transport comm ssions, giving states and EPA a
new tool to use to tackle the intractable interstate
pol l uti on problem Section 176A provi des general
provisions for the creation and functioning of interstate
transport regions and interstate transport conm ssions,
while in section 184 Congress directly established the
Nort heast Ozone Transport Region. The transport conm ssion
approach is based on a recognition that regional problens
require regional, rather than state-by-state, solutions, and
a good way to achi eve regional solutions may be for the
affected states to develop them and the federal governnent
to require their inplenmentation. This maxim zes information

for decision-making, generates political support for the
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out cone, and increases the likelihood that states w |
i npl enent identified solutions.

Under section 176A(a), EPA may establish by rule a
transport region for a pollutant whenever the interstate
transport of air pollutants fromone or nore states
contributes significantly to a violation of a NAAQS in one
or nore other states. The transport region would include
both the contributing and affected states. EPA may
establish the transport region on its own, or nmay act upon a
petition froma Governor of any state. Section 176A(b)
requires establishnent of a transport conm ssion for each
transport region. The comm ssion is to be conprised of a
representative of the Governor and an air pollution control
official fromeach state in the transport region, an EPA
Headquarters representative, and a representative of each
affected EPA Region. The transport conm ssion is to assess
interstate pollution transport throughout the region, assess
strategies for mtigating the transport, and recommend to
EPA neasures necessary for SIPs to neet the requirenents of
section 110(a)(2)(D). Under section 176A(c), the transport
comm ssion may request EPA to find under section 110(k)(5)
that the SIPs for one or nore of the states in the region
are inadequate to neet the requirenents of section

110(a)(2)(D). The EPA must act to approve, disapprove or
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partially approve and partially disapprove the
recommendati ons wi thin eighteen nonths of receipt.

Section 184 contains additional provisions applicable
specifically to ozone transport regions and establishes the
nort heastern ozone transport region by operation of |aw.
Section 184(b) requires each state in an ozone transport
region to adopt SIP revisions containing specified control
measures related to notor vehicle inspection and mai nt enance
prograns, reasonably avail able control technol ogy for
control of VOCs, and vehicle refueling controls. Section
184(c) lays out a process for an ozone transport comm Ssion
to devel op and EPA to act on recomrendati ons for additional
control neasures necessary to bring any area in the region
into attai nment. EPA nust approve, disapprove, or partially
approve and partially di sapprove the recomendati ons within
nine nonths of their receipt. Upon full or partial approval
of the recommendations, EPA nust issue a SIP call under
section 110(k)(5) requiring the relevant states to revise
their SIPs to include the recormmended neasures to neet the
requi renments of section 110(a)(2)(D). [If EPA di sapproves
t he recommendati ons, EPA nmust explain why the di sapproved
measures are not necessary to bring any area in the region
into attai nment and nust recomrend equal or nore effective

actions that the comm ssion could take to conformthe
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recommendations to the section 184 requirenents. Section
184(d) requires EPA to pronulgate criteria requiring that
the best available air quality nonitoring and nodel i ng
techni ques be used to determ ne the contribution of sources
in one area to concentrations of ozone in a nonattai nnent

ar ea.

Comments: A nunber of commenters argue that Congress

nodi fied section 126 and section 110(a)(2)(D) in the 1990
Amendnents to elimnate EPA's authority to take action

agai nst upwi nd sources, except upon a recomrendation froma
transport comm ssion established under section 176A or
section 184. They argue that the adoption of sections 176A
and 184, conbined with the addition of the | anguage
“consistent with the provisions of this title” in section
110(a)(2) (D) and the anended cite to section
110(a)(2)(D)(ii) in section 126, elimnates EPA's authority
to act under section 126(b) and (c), except with respect to
failures to notify under section 126(a). One comenter al so
cites section 110(k)(5) to support the argunent that EPA may
not act to address interstate transport problens except upon
the recommendation of an interstate transport comm Ssion
establ i shed under section 176A or section 184.

Response: Congress viewed the creation of interstate

transport comm ssions as a val uabl e new approach to
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resolving interstate pollution problens that woul d encourage
the affected states to hel p design a sol ution. As stated
by Senator Lieberman, “[t]he creation of a regional air

quality comm ssion is an inportant and creative part of the

bill. It recognizes that it is inpossible to put a cleanup
bubbl e over an individual State. It puts sonme
responsibility on the States to be good neighbors.” S

Debate on H Conf. Rep. 101-952, 10/27/90, reprinted in
1990 Legislative H story at 1053. Comenters argue that
these new interstate transport comm ssion provisions are the
excl usive neans for EPA to address interstate pollution
transport. However, nothing in the structure or |anguage of
the interstate pollution provisions thenselves, their
di scussion in the legislative history, or the historical
devel opment of the statutory authorities to address
interstate pollution through successive versions of the CAA
supports the assertion that the new provisions were intended
to replace, rather than supplenment, EPA s existing authority
to address interstate pollution problens under section
110(a)(2) (D) and section 126.

First, a straightforward interpretation of the CAA
| anguage and structure |leads to the conclusion that there
are four fully effective provisions providing nmultiple tools

for EPA and states to use to address interstate pollution
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problens. It is a cannon of statutory construction that
statutes should be interpreted, if possible, to give ful
effect to all of the statutory | anguage. See Alabama Power
Co. v. EPA, 40 F.3d 450, 455 (D.C. Gr. 1994) (a statute “is
to be interpreted to give consistent and harnoni ous effect
to each of its provisions.”) (Enphasis added, citation
omtted). The sinplest interpretation of the inter-
rel ati onship of these four provisions addressing interstate
transport is that each one plays a role in a rational system
for upw nd states, downw nd states and EPA to work together
to devel op and inplenent solutions for interstate pollution
transport.

Section 110(a)(2)(D) establishes one of the basic
requi renents that each state nust address inits air
pol lution planning efforts -- the SIP nust contain adequate
provi sions prohibiting em ssions that contribute
significantly to nonattainnment in, or interfere with
mai nt enance by, any other state. This provision places the
primary responsibility to prohibit such em ssions on the
upw nd state, but requires EPA to eval uate the adequacy of a
state’s SIP submission in this respect and potentially to
di sapprove the SIP on these grounds. A SIP disapproval wll
eventual ly trigger sanctions against the state if it does

not revise the subm ssion to contain adequate provisions for
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control of interstate transport. \Wile the doww nd states
are the parties with the greatest incentive to obtain

em ssions reductions upwi nd, section 110(a)(2)(D) only
provides a limted role for downw nd states. They may
object to EPA' s proposed approval of a SIP subm ssion on the
grounds that it fails to control interstate transport as
requi red by section 110(a)(2)(D), but cannot initiate action
on interstate pollution transport under this provision.?®
See, e.g., State of New York v. U.S. EPA, 710 F.2d 1200 (6'"
Cir. 1983) (upholding EPA' s approval of a SIP revision for
Tennessee and rejecting New York’s claimthat the revision
violated the requirenents of section 110(a)(2)(E)).

Congress adopted section 126 to give doww nd states a
stronger tool to inpel action by EPA and upw nd st ates.
First, section 126(a) gives downw nd states access to
em ssions information that nmay be necessary for themto
identify the upw nd sources of their nonattainment or
mai nt enance problens. Second, section 126(b) and (c) allows

downwi nd states to petition EPA directly to make a finding

*Under section 55333} of the Adm nistrative Procedure Act, a
downwi nd state cou petition EPA to issue a SIP call under

section 110(k)(5) on the grounds that an upwind state’s SIP
failed to neet section 110(a)(2)(D). See 5 U.S.C. 553(e).
However, EPA would have discretion to decide when to act on
the petition, subject only to a lawsuit for unreasonable
del ay under section 304(a) of the CAA. In contrast, section
126 establishes a nondiscretionary duty and deadlines for
EPA to act on a petition under that section, which a state
may enforce through a citizen suit under section 304.
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that upw nd sources are emtting air pollutants in violation
of the section 110(a)(2)(D)(i) prohibition on em ssions that
contribute significantly to nonattainnment in, or interfere
wi th mai ntenance by, any other state. |f EPA nakes a
finding under section 126, EPA nust directly regul ate the
sources of the upwi nd em ssions. Relief does not depend
upon any action by the upwind states, as is necessary for a
SIP revision. Thus, where currently approved SIPs do not
contai n adequate provisions protecting doww nd states from
pol lution transport, section 126 provi des powerful recourse
to the entities nost notivated to reduce transport. It

all ows the dowmmwi nd states to initiate action and gives EPA
authority to inplenent a solution directly, wthout
requiring additional state response.

The sections 176A and 184 provisions on interstate
transport comm ssions supplenent this scheme in two key
respects. These sections provide a stronger action-forcing
tool for a situation where a majority of upwi nd and downw nd
states have devel oped a conprom se solution to pollution
transport in a region, but EPA has not acted to support
i npl enmentation of that solution. See S. Rep. 101-228, 101+
Cong., 1°' Sess. at 51 (1989), Leg. Hi st V. at 8391 (“A
regi onal ozone transport conmm ssion iS one inportant way to

address these problens identified by nodeling and
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monitoring. State air quality directors in the northeast
have been cooperating for several years to develop a
regional solution to the ozone problem Lack of support by
EPA and | ack of authority to institute needed regional
controls (both in attai nment and nonattai nment areas) have
prevented this effort from being nore successful.”) The
transport comm ssion approach contenplates that all affected
states in an interstate transport region will cone together
with EPA and identify em ssion control neasures supported by
at least a majority of the states. Under the nore specific
provi sions of section 184, the transport comm ssion wll
forward the recommended em ssion control neasures to EPA,
whi ch then nmust take action to approve or di sapprove the
recomended neasures pursuant to criteria contained in
section 184.

Est abl i shnent of an interstate transport commr ssion
al so may help inprove the political viability of potenti al
solutions to interstate transport problens, and hence
increase the likelihood that such solutions wll be
i npl enented through state and EPA actions. Bringing the
states together as a body to devel op sol uti ons enphasi zes
the shared responsibility for the problemand the need to
address it through conprom se and nutual agreenent. Access

to a shared body of information increases the |ikelihood of
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reaching simlar conclusions, although, of course, the sane
information will always be anal yzed sonewhat differently in
light of different state interests. Participationin a
formal anal ysis and deci si on-naki ng process increases the
parties’ investnment in the outcones, thereby enhancing
political support for the recommended actions. Finally,
enhanced political support for the recommendati ons makes it
easier for EPA to require inplenmentation of those
recommendations. See Section |.B. for discussion of how the
OTAG process has fulfilled sonme of these functions in this
pr oceedi ng.

Wil e Congress clearly saw the opportunities provided
by a state process for devel opi ng regi onal solutions, the
process is designed to pronote consensus sol utions where
t hose are possible, but has no nmechanismfor forcing action
where states remain strongly divided. Recomendations may
only be made by vote of the nmajority of the states
represented. Where the transport comm ssion approach works
and produces recomrendati ons to EPA, the sol utions devel oped
may well be optimal in terns of effectiveness and
acceptability. However, there is sinply no forcing function
to ensure that the transport comm ssion process wll ever
identify any, |let alone an adequate, solution to any

particular interstate transport problem In fact, the
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nort heast ozone transport comm ssion established by
operation of |aw under section 184 has produced only one
recomendation to EPA, which was approved by EPA but
overturned in litigation. Moreover, apart fromthe
est abl i shnment of the northeast ozone transport comm ssion by
operation of |aw, EPA has discretion as to whether even to
establish a transport region, and hence transport
conmi ssion, to address a given interstate transport problem
See CAA, section 176A (“Whenever, on the Adm nistrator’s own
nmotion or by petition fromthe Governor of any State, the
Adm ni strator has reason to believe that the interstate
transport of air pollutants fromone or nore States
contributes significantly to a violation of a national
anbient air quality standard in one or nore other States,
the Adm ni strator may establish, by rule, a transport
region....”) (enphasis added). Thus, the regional transport
comm ssions provide a potentially useful tool, but by no
means a panacea, for the interstate pollution problem
Despite the inherent limtation in the transport
comm ssi on approach -- a structure that builds in a
significant possibility that it may never actually act to
reduce any interstate pollution -- commenters argue that
Congress intended to rely solely upon this one potenti al

approach and strip from EPA and downw nd states the existing
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alternative tools to address the problemthat Congress had
so carefully developed in the 1970 and 1977 Amendnents. It
is hardly logical to presune fromthe adoption of these
transport comm ssion provisions (in the absence of any
statutory | anguage to that effect) that Congress intended
them al so to divest EPA of authority to act at all in the
absence of a formal recommendation froma majority of
affected states. Such a presunption is inconsistent with
bot h Congress’ expressions of concern about the effect of
interstate transport on downw nd states and Congress’
support for unilateral federal action if states continued to
fail to address the problem See, e.g., Lieberman, S.
Debate on H Conf. Rep. 101-952, 101%* Cong., 2d Sess.,

10/ 27/ 90, reprinted In | 1990 Legislative H story at 1053
(“Anot her provision of the bill which is an inportant part
of our effort to control air pollution transported from
other areas is the requirenent that the Federal Governnent
i ntervene and pronulgate a plan of em ssion controls in an
area where the State fails to act. This provision
guarantees that if States sending pollution to Connecti cut
are not doing their jobs in controlling pollution,
Connecticut will be assured that the Federal Government wl|
step in and do the job.")

Commenters claimthat allowng EPA to act on interstate
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transport problenms wi thout a recommendati on froma transport
conmi ssion reads section 176A and 184 out of the CAA. This
IS nonsense. The transport comm ssion provisions provide a
structure, authority and incentive for state-driven
solutions to regional pollution problens. The EPA has
strong | egal and policy-based reasons to encourage such
consensus-based solutions and inpl enent them where they
ener ge. Provi di ng EPA i ndependent authority to act in the
absence of a transport conmm ssion or where the conmm ssion
has failed to produce any recommendati ons does not underm ne
the transport comm ssion’s authority, much | ess render those
provi si ons neani ngl ess. Rather, by increasing the
I'i kel i hood of sone action even in the absence of a
recomendation, EPA's authority may well encourage states to
devel op their own consensus-based solutions in preference
over inposition of requirenents devel oped by EPA. The
| ogical interpretation of the structure of the Act is that
the transport comm ssion provisions conplement, but do not
replace, the other interstate pollution provisions contained
in section 110(a)(2)(D) (i) and section 126 specifying
requi renments for SIPs and providing for direct reductions
from sources, even in the absence of any regi onal agreenent.
Second, the | anguage of the provisions sinply does not

support the comenters’ argunents. Section 126 states that
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“Ialny state...may petition the Adm nistrator for a finding
that any maj or source or group of stationary sources emts
or would emt any air pollutant in violation of the

prohi bition of section 110(a)(2)(D)(ii) or this section.”
Sections 176A and 184 provide authority to establish, and
for the northeastern ozone transport region directly
establish, transport regions and transport conm ssions.
There is no | anguage in either section 126, or the sections
t hat supposedly largely negate section 126(b) and (c),
suggesting that section 126 is superseded by sections 176A
and 184 or that all three provisions do not remain in
effect.

Moreover, in the 1990 | egislation, Congress anended
section 126 to strengthen its effectiveness by broadening
its scope without any indication that it intended to
simul taneously dramatically curtail EPA s authority under
t hat provi sion. See Chaf ee- Baucus Statenent of Senate
Managers, reprinted in | 1990 Legislative History at 886
(stating that the bill “anmends section 126 and section
302(h) of the Clean Air Act to strengthen to [sic]
prohi bitions on emssions that result in interstate
pollution.”). The anmendnents nmade it a prohibition of
section 126 itself, as well as of the applicable SIP (as the

previ ous version provided), for a source to continue to

85



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

operate for nore than three nonths after EPA nmakes a findi ng
under section 126. They also explicitly allowed a finding
that a source would emit or is emtting in violation of
section 126, in addition to the pre-existing | anguage
allowing a finding that the source would emt or is emtting
in violation of the prohibition of section 110(a)(2)(D)
Under the commenters’ interpretation of the anended
version of section 126, Congress strengthened the petition
process while limting its applicability to violations of
notification requirenments. This interpretation necessarily
presunes that Congress intended to enhance EPA' s power to
enforce through source shut-downs a requirenent with no
direct environnental inpacts, while renoving EPA' s pre-
exi sting independent authority to reduce the actual
em ssions. The commenters claimthat the petition process
under section 126(b) and (c) is nowlimted to petitions
claimng that an upwind state has violated section 126(a) by
failing to provide information to a downw nd state regardi ng
certain sources of emssions in the upwi nd state. Section
126(a) requires a SIP to include a requirenent to provide
information to downw nd states for each nmajor new or
exi sting source regarding em ssions “which may significantly
contribute to levels of air pollution in excess of the

national anmbient air quality standards” in those downw nd
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states. Commenters are arguing that EPA could shut down a
source under section 126 because it had failed to conply
with the notification requirenents, but could not shut down
such a source because it was emtting prohibited quantities
of air pollution. Mreover, the notification requirenent
applies to each nmaj or proposed new or nodified source that
(a) is subject to part Cof title I (relating to prevention
of significant deterioration of air quality) or (b) may
significantly contribute to levels of air pollution in
excess of the NAAQS downwi nd. Thus, under the commenters’
interpretation, the notification requirenent, and hence the
shut down renedy for its violation, potentially applies to
sources that do not actually significantly contribute to
downwi nd air pollution, while no | onger applying to sources
because they do so contribute. The |anguage of the statute
does not indicate that Congress intended this result, and
its inherent irrationality strongly suggests the contrary.
Commenters also rely on the revised | anguage of section
110(a)(2) (D) and the new section 110(k)(5) to argue that
sections 176A and 184 are now the sole authorities for
addressing interstate pollution transport. The comenters
point to the new | anguage in section 110(a)(2)(D)(i), which
requires SIPs to prohibit, *consistent with the provisions

of this title” (enphasis added), em ssions that contribute
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significantly to nonattainment or interfere with

mai nt enance. They al so note that section 110(k)(5), which
Congress added in the 1990 Anmendnents, gives EPA authority
to call for a SIP revision when a plan fails “to mtigate
adequately the interstate pollutant transport described in
section 176A or section 184.” The commenters argue that

t oget her, these provisions bar EPA from acting under section
110(k) (5) and section 110(a)(2)(D) (i) (whether or not in
conjunction with section 126) in the absence of
recommendations froman interstate transport comm ssion
est abl i shed under section 176A or section 184.

The revision to section 110(a)(2)(D)(i) adds a general
clause requiring adopted SIP provisions to be consistent
with title I requirenents. Nowhere in the statute is there
| anguage indicating that sections 176A and 184 provide the
sol e nmechani sns to address interstate pollution transport.
In the absence of such |anguage, it is unclear how the
requi renment for consistency with other provisions can be
boot strapped into establishing the supremacy of certain
provi sions over others. Since nothing in sections 176A or
184 states that those provisions override other statutory
provi si ons which establish other neans of addressing
interstate pollution transport, it is perfectly consistent

wi th the | anguage sections 176A and 184 for EPA to exercise
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the authority directly established under sections 126 and
110(a) (2) (D) (i) .

Under EPA's interpretation, the |anguage “consi stent
with the provisions of this title” serves the purpose of
ensuring that in requiring a SIP to contain adequate
provisions for interstate transport, EPA may not require
states to take, and states may not take on their own
initiative, actions that are barred by or in conflict with
other requirenments under title I. Title | establishes a
mul titude of detailed requirenents for states to adopt and
submt SIP revisions adequate to achi eve and mai ntain each
of the NAAQS in different areas on various tinetables. The
1990 Amendnents greatly increased the detail and conplexity
of the state planning requirements in title I. Thus, it is
perfectly reasonable that, in strengthening the section
110(a)(2)(D) (i) interstate transport requirenents, Congress
wanted to make certain that these new nore stringent
requi renents would not override or interfere with other
title | provisions. This is what the | anguage on its face
requires. Had Congress intended to allow EPA to act under
section 110(a)(2)(D)(i) only upon the recomrendati on of an
interstate transport comm ssion, it presumably woul d have
said that instead.

The | egislative history supports EPA's interpretation
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that the |anguage “consistent with the provisions of this
title” was intended to be a catch-all safety clause, rather
than a significant substantive change. The | anguage was
introduced in H R 3030 as approved by the House Committee
on Energy and Commerce, and was included in the version
approved by the House. The version approved by the ful
Senate did not contain the | anguage, but it was retained in
the Conference Conm ttee version approved by both Houses.
In all of the discussions of the changes nade to sections
110(a)(2)(D) (i) and 126 and the addition of sections 176A
and 184 by both Houses, there is no nention of this

| anguage. It is inplausible that Congress intended the

| anguage to dramatically reduce the scope of section
110(a)(2)(D) (i) w thout nention, while discussing all of the
strengt heni ngs of these provisions.

The | anguage of section 110(k)(5) al so does not limt
EPA's authority to act under section 110(a)(2)(D)(i) only
upon the recommendati ons of a transport comm ssion. Section
110(k)(5) allows EPA to call for a SIP revision “to
otherwi se conply with any requirenent of this Act.” The
fact that section 110(k)(5) also identifies tw specific
i nstances where a SIP woul d be i nadequate does not narrow
the scope of the |ast catch-all clause. |In adopting the

interstate transport comm ssion provisions in the 1990
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Amendnent s, Congress established an entirely new additi onal
mechani sm for addressing interstate pollution, which did not
depend solely on EPA action. Concurrent with establishing a
new nmechani sm under the statute, it nmakes sense that
Congress woul d specifically identify a SIP call under
section 110(k)(5) as a key elenent in inplenenting that
mechanism It does not follow however, that Congress
intended to renove EPA's authority to call for a SIP
revision in other circunstances related to interstate
transport. See also 63 FR at 57368, NOx SIP Call Response
to Comments Docunent, 39-43.

Third, the legislative history supports EPA' s
interpretation that all four provisions remain fully
effective. The legislative history contains nunerous
descriptions of the anendnents as strengthening the
authority to address the problemof interstate pollution.
See, e.g., Chafee-Baucus Statenent of Senate Managers,
reprinted in | 1990 Legislative History at 886 (stating that
the bill “anmends section 126 and section 302(h) of the C ean
Air Act to strengthen to [sic] prohibitions on em ssions
that result in interstate pollution.”); S. Rep. 101-228,
101t Cong., 1%t Sess. at 19 (1989), reprinted In V 1990
Legi slative History at 8359 (in describing the changes to

section 110, states that “[p]Jrovisions in existing | aw
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requiring SIPs to take into account the effect of em ssions
on other States are strengthened.”); House Commttee on
Energy and Commerce, H. Rep. 101-490, 101%" Cong., 2d Sess.
at 274 (1990), reprinted in Il 1990 Legislative H story at
3298 (full text of the description of the anendnents to
section 126 follows: “Section 126 of the Cean Air Act,
concerning interstate air pollution, is anmended to provide
t hat when eval uating the inpact of one State’s em ssions on
another State under this section, it is not necessary to
focus only on the inpacts of a single najor source. The
eval uati on of whether pollution fromone State is having a
greater than perm ssible inpact on another State is to
extend as well to a group of stationary sources.”).

In addition to the specific discussions in the
| egi slative history identified above, the |egislative
history is informative through what it does not nention
The substantive changes to section 110(a)(2)(D) are
di scussed in the Senate Commttee Report, and the House
Committee Report. The substantive changes to section 126
are discussed in both Commttee Reports and the Chafee-
Baucus Statenent of Senate Managers. The addition of
sections 176A and 184 are discussed in all of these sources
plus statenents on the House and Senate floors. None of

t hese di scussions states or inplies that in addition to the
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strengt heni ng changes identified, Congress also intends to
sharply restrict EPA's pre-existing authority under sections
110(a)(2)(D) (i) and 126 and to establish sections 176A and
184 as the sole sources of authority to address interstate
pollution transport. Rather, the references in the

| egi slative history to sections 176A and 184 suggest t hat
interstate transport comm ssions provide one, rather than
the only neans by which to address the problem See, S
Rep. 101-228, 101s* Cong., 1% Sess. at 51 (1989), reprinted
in V 1990 Legislative H story at 8391 (“A regional ozone
transport comm ssion is one inportant way to address these
probl ens identified by nodeling and nonitoring.” (enphasis
added); Baucus, S. Debate on H Conf. Rep. 101-952, 101%t
Cong., 2d Sess., 10/27/90, reprinted in | 1990 Legislative
Hi story at 1003 (“We believe that the transport comm ssions
can play a vital role in abating interstate air pollution
control problens.”)

Fourth, as discussed extensively above, Congress
adopt ed the 1990 Anmendnents in the context of continued | ack
of progress on the interstate pollution problemand the
failure of many areas affected by interstate pollution
transport to neet the NAAQS, and with the goal of
strengthening the CAA to produce results in the form of

cleaner air. The comenters argue that Congress intended to
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remove a primary mechanismfor reducing interstate transport
and | eave downwi nd states with no recourse should upw nd
states fail to agree to recommend a solution. They claim

t hat Congress recogni zed “that the adversarial approaches of

the past -- pitting one state against another and pitting
EPA agai nst one of those states -- had not worked and woul d
not work.” Therefore, they argue that Congress “restricted

EPA's authority to create the kind of confrontation and
controversy that had existed in the past.” This is
revisioni st history, uninformed by the historical

devel opment of the CAA and the factual and political context
in which Congress acted. The legislative history contains
numerous references to the problemof interstate pollution,
the failure to make progress in reducing pollution

transport, and the effects on downw nd states.® The

6See, e.g., Lieberman, S. Debate on H Conf. Rep. 101-952,
101s* Cong., 2d Sess., 10/27/90, reprinted in | 1990
Legislative H story at 1055 (“In the years since the C ean
Air Act was anended-back in 1977-the air has becone dirtier
and nore dangerous. CQur uphill clinb against the ravages of
pollution has turned into a dowhill fall, and only now are
we realizing the real inpact of our failure to act.”);S.
Rep. 101-228, 101t Cong., 1% Sess. at 48 (1989), reprinted
in V 1990 Legislative H story at 8388 (“[a]reas in sone
States may be unable to attain the ozone standard despite

i npl enmentation of stringent em ssions control because of

pol lution transported into such areas from ot her
States....The transport problemin the northeast, and

per haps other regions as well, is serious enough that
additional efforts nust be nmade on an interstate basis to
control em ssions, including emssions from attai nnment
areas.”); Lautenberg, S. Debate on H Conf. Rep. 101-952,
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| egi slative history expresses concern about the |ack of EPA
and state action, but nowhere evinces a concern about
conflict between the states or adversarial relationships.
(Note that commenters do not cite any support for their

characterization of Congress’ notivations).

101s* Cong., 2d Sess., 10/26/90, reprinted in | 1990
Legislative History at 1106 (“In New Jersey, the Departnent
of Environnental Protection says that on sone days even if
we shut down the entire State, we would be in violation of
sone heal th standards because of pollution com ng over from
other states.”); Lieberman, S. Debate on S. 1630, 1/31/90,
reprinted in |V 1990 Legislative H story at 5077 (“Indeed,

it isin part the lack of support of EPA which in the past
has prevented the effort to institute regional controls from
bei ng successful.”); H Debate, 101%* Cong., 2d Sess.

5/21/90, Cean Air Facts, reprinted in |l 1990 Legislative
Hi story at 2558 (“Stronger interstate transport

provi sions. —-The Sw ft/Eckart anmendnent includes stronger
provisions for em ssion controls in interstate ozone
transport regions, as sought by nmany Northeast and M d-
Atlantic states.”); Lieberman, S. Debate on H Conf. Rep.
101- 952, 101%* Cong., 2d Sess., 10/27/90, reprinted in |

1990 Legislative H story at 1053; Baucus, S. Debate on H
Conf. Rep. 101-952, 101% Cong., 2d Sess., 10/27/90,
reprinted in | 1990 Legislative History at 1004 (“[] EPA
bears a heavy burden of denonstrating that the additional
control neasure(s) is not necessary to bring any area of the
region into attai nnent by the dates provided and to
recommend equal or nore effective actions that could be
taken designed [sic] to replace the recommendati on. Any
recommendati ons by EPA under this section, designed to
replace the recommendati ons of the Conm ssion, shall not

pl ace an unfair burden on any state which is the victim of
the transported air pollution.”); Lieberman, S. Debate,

101s* Cong., 2d Sess., 1/31/90, reprinted in IV 1990
Legislative Hi story at 5076 (“So there is a basic point here
t hat Connecticut cannot clean its air itself because so nuch
of its problens cones fromoutside of the State of
Connecticut, and therefore if we are going to have clean air
in Connecticut [sic] in so many other States in the country,
but particularly in the Northeast, we need help fromthe
Federal Governnent.”).
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The commenters’ interpretation is that Congress nmade
section 126(b) and (c) no longer effective for petitions
agai nst sources of pollution. For this interpretation to be
correct, Congress must have revised the CAA to drastically
[imt section 126(b) and (c): (1) without repealing the
provisions; (2) without explicitly overriding them el sewhere
in the CAA; (3) while adding | anguage to strengthen those
provisions; (4) without nmentioning the change in the
| egi sl ative history discussions of any of these provisions;
and (5) while pursuing a forcefully stated intent to conpel
EPA and the states to make nore progress on reducing
interstate pollution. The EPA finds this argunent
pr of oundl y unconvi nci ng.

For further discussion of EPA's position on these
i ssues pl ease see the section 126 proposed rule, the NOx SIP
Call final rule and the NOx SIP Call Response to Comments
Docurment. 63 FR 56292; 63 FR 57356.

2. Scrivener"s Error

Section 126(b) provides that a State nmay petition EPA
for a finding that specified sources or groups of sources in
other States emit or would emt air pollutants “in violation
of the prohibition of section 110(a)(2)(D)(ii) of this title
or this section.” In turn, section 110 (a)(2)(D) requires

that a Sl P;:
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Cont ai n adequat e provi sions:

(I') prohibiting, consistent with the provisions of

this title, any source or other type of em ssions

activity wwthin the State fromemtting any air

pol lutant in anmounts which will -
(I') contribute significantly to nonattai nnment
in, or interfere with maintenance by, any
other State with respect to [any] national
anbient air quality standard, or
(I'1) interfere with neasures required to be
included in the applicable inplenmentation
plan for any other State under part Cto
prevent significant deterioration of air
quality or to protect visibility,

(1i1) insuring conpliance with the applicable

requi renents of sections 126 and 115 (relating to

interstate and international pollution abatenent).

The EPA has concluded that the cross-reference in
section 126(b) to section 110(a)(2)(D)(ii) is a scrivener's
error and that Congress intended to refer to section
110(a)(2)(D)(l1). Sinply stated, the Agency believes that
Congress in the 1990 CAA Anendnents neant to nake a

conform ng change in section 126(b) by replacing the pre-
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exi sting cross-reference to section 110(a)(2)(E)(l) wth the
renunbered section 110(a)(2)(D) (1), but inadvertently
referenced section 110(a)(2)(D)(ii). As explained in
greater detail below, this interpretation is based on the
statute’s logic and structure, as well as the legislative
history. First, the reference to “the prohibition of
section 110(a)(2)(D)(ii)" is anbi guous at best, and arguably
nonsensi cal, since section 110(a)(2)(D)(ii) contains no
prohi bition, yet section 110(a)(2)(D)(l) does. Second, the
statutory cross-reference contained in section 126(b), if
taken on its face, would render section 126(b) largely
meani ngl ess. Finally, the legislative history of the CAA
Amendnent s supports this interpretation. The EPA s
interpretation is consistent with the reading of the CAA
prior to the 1990 Anendnents and Congress expressed no
indication that it nmeant to substantively revise this
provision of the statute at the tine it admnistratively
renunbered the provision.’

Many comrenters agreed with EPA's interpretation

(presented in the proposal at 63 Fed. Reg. at 56299) t hat

The 1990 CAA Anendnents revi sed section 110(a)(2)(E» by
droppi ng certain prOV|S|ons not rel evant here, and

i ncorporating other provisions previously contained in
section 110(a)(2)(E). See CAA Anendnents of 1990, Pub. L
101-549, 101(b), 104 Stat. 2404(1990); S. Rep. No. 101-228,
101st Cong., 2d Sess. 20 (1989), reprinted in 1990

U S CC A N 3385, 3406.
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the cross-reference is a scrivener’s error and shoul d be
read as section 110(a)(2)(D)(i). However, the Agency al so
recei ved nunmerous conments taking exception to this view
Such commenters argued that section 126(b) should be read
literally, such that the provision does not authorize EPA to
issue a finding that new or existing sources contribute
significantly to nonattai nment downw nd or interfere with
measures to prevent significant deterioration of air quality
or to protect visibility. For the reasons described bel ow,
EPA continues to believe that the cross-reference in section
126(b) should be interpreted as referring to section
110(a) (2) (D) (i) .

The doctrine of scrivener’s error recognizes that
t ypogr aphi cal and other drafting errors occasionally occur
in the legislative process. The U S. Suprene Court
therefore has determ ned that such errors may be corrected
where the statute “can’t nmean what it says,” Green v. Bock
Laundry Machine Co., 490 U.S. 504, 511 (1989) (internal
guotation marks omtted), and that courts should
“repunctuate, if need be, to render the true neaning” of a
statute. U.S. Nat’l Bank v. Independent Ins. Agents, 508
U S 439, 462 (1993) (quoting from Hammock v. Loan & Trust
Co., 105 U. S. 77, 84-85 (1882)). Courts have applied this

doctrine when the literal text “would | ead to uni ntended and
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absurd results.” In re Chateaugay Corp., 89 F.3d 942, 954
(2 Cir. 1996) (holding that courts are enpowered to
correct an erroneous statutory cross-reference that

i nadvertently results fromlegislative changes). The EPA's
specific authority to apply this doctrine was recently
upheld in a case involving other aspects of the Clean Air
Act’s SIP provisions. Environmental Defense Fund v. EPA, 82
F.3d 451 (D.C. Cr. 1996) (affirmng EPA's authority to
depart fromthe literal reading of section 176(c) of the
Clean Air Act where it would frustrate congressional

pur poses) .

Sone commenters argued that the cross-reference in
section 126(b) is not “one of those rare cases where the
statute as witten will produce a result denonstrably at
odds with the intentions of the drafters.” Demarest v.
Manspeaker, 498 U. S. 184, 190 (1991) (internal quotations
and citations omtted). At best, however, the cross-
reference in section 126(b) is anbi guous. First, section
126(b) authorizes EPA to find that any nmj or source or group
of stationary sources emts or would emt any air pollutant
“in violation of the prohibition of section (a)(2)(D)(ii1) of
this title or this section"” (enphasis added). However,
section 110(a)(2)(D)(ii) contains no prohibition. Rather,

it provides that SIPs nust “contain adequate provisions
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insuring conpliance with” statutory sections relating to
interstate and international pollution abatenent.

By contrast, section 110(a)(2)(D)(i)--the provision
t hat EPA bel i eves Congress intended to cross-reference in
section 126(b)--does contain a prohibition. It requires
that SIPs contain adequate provisions “prohibiting” any
source or other type of em ssions activity within the State
fromemtting any air pollutant in amounts that, anong ot her
things, will contribute significantly to nonattai nnent in,
or interfere wth mai ntenance by, another State with respect
to the NAAQS. Thus, the textual interplay between sections
126(b) and 110(a)(2)(D) provides strong evidence that the
CAA contains a scrivener's error.?

As further support, reading section 126(b) as
cross-referencing section 110(a)(2)(D)(ii) essentially
renders that provision redundant and neani ngl ess. Section
126(b) allows a party to petition EPA with respect to a
“violation of the prohibition in section 110(a)(2)(D)(ii) or
this section.” Section 110(a)(2)(D)(ii) states that SIPs

must contain adequate provisions to insure conpliance with

80ne commenter argued that Congress, in referring to
sections 126(b) and 110, used the words “prohibition” and
“requirenents” interchangeably. Based on the provisions’
text, structure and | egislative history, EPA disagrees.
Nevert hel ess, the fact that reasonabl e peopl e can di sagree
on this issue confirnms that section 126(b) is, at the very
| east, anbi guous.
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sections 126 and 115. To the extent section
110(a)(2)(D)(ii) cross-references back to section 126, the
statute is redundant. Reading the two provisions together,
section 126(b) woul d provide an opportunity for parties to
file a petition claimng that a major source violates the
prohi bition of section 110(a)(2)(D)(ii) (i.e., section 126)
or this section (i.e., section 126).

Moreover, to the extent that section 110(a)(2)(D)(ii)
references section 115, the provision is neaningless. There
is norelief that can be provided under section 126(b) for
vi ol ations of section 115. Rather, sections 126 and 115
create separate processes for different parties to petition
the Agency for a finding that a SIP is inadequate. Under
section 115, the Admnistrator may issue a SIP call to a
State based on a request by an international agency or the
Secretary of State that an air pollutant or pollutants
emtted in the United States “cause or contribute to air
pol l uti on which may reasonably be anticipated to endanger
public health or welfare in a foreign country.” 1In
contrast, only “States” or “political subdivisions”
--entities under the jurisdiction of the United States— may
request relief under section 126(b). |If Congress intended
to provide States or political subdivisions in the United

States with the opportunity to seek relief for pollution
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transported to foreign countries, Congress could have
provided so in a nmuch clearer fashion in section 115. It is
hi ghly doubtful that Congress woul d have used such a cryptic
reference to grant political entities within the United
States the power to address pollution being transported out
of the country from other States.

Further textual evidence that section 126(b) contains a
scrivener’s error is found by exam ning section 126(c).
Amended at the sanme tinme as section 126(b), Congress
nodi fied section 126(c) by replacing the two references to
the original State petition process, section
110(a)(2)(E)(i), with the renunbered section
“110(a) (2) (D) (ii) or this section.”® As anended, the new
cross-references are anbi guous because they conflict with
the structure and text of section 126(c). Read literally,
section 126(c) would provide for enforcenent of violations
of section 110(a)(2)(D)(ii), which requires SIPs to insure
conpliance with section 126 (the interstate pollution

provi sions) and section 115 (the international pollution

°As anended, section 126(c) states that it shall be a
violation for any major proposed new or nodified source “to
be constructed or to operate in violation of the prohibition
of section 110(a)(2)(D)(ii) or this section.” 42 US.C 8§
7426(c) (1995). The provision also provides discretion to
the Adm nistrator to all ow sources to operate beyond three
nmonths after a finding of violation where needed “to bring
about conpliance with the requirenents contained in section
110(a)(2)(D)(ii) or this section.” Id.
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abat enent provisions). As discussed above, these cross-
references are redundant with respect to section 126 and
meani ngl ess with respect to section 115. In addition,
section 126(c) again refers to the non-existent
“prohibitions” of 110(a)(2)(D)(ii). There is also no

| egi slative history indicating that Congress intended to
make such substantive | egal changes. |In contrast, the
interpretation that Congress neant to renunber section
110(a)(2)(E) (i) as 110(a)(2)(D)(i) avoids these anbiguities
and restores the section 126 State petition process to the
structure and manner in which it was intended to function
prior to the 1990 CAA Amendnents. As such, EPA believes
that the text, structure and |egislative history of section
126(c) bol sters the Agency’'s conclusion that section 126(b)

contains a scrivener’s error.10

PEPA's interpretation that the cross-reference in section
126(b) is a scrivener’s error is further supported by the
exi stence of two clear, non-controversial typographical
errors in the sane provision. First, section 126(c) refers
to “enforcenent orders under section 113(d),” which was
anended by section 701 of the 1990 Cean Air Act Anmendnents
(Pub. L. 101-549, 104 Stat. 2672) wi thout conformng this
reference. Simlarly, the Cean Air Act Anendnments (Pub. L
101-549, section 109(a)(2)(A), 104 Stat. 2470) anended
section 126(c) in the first sentence by inserting “this
section and” after “violation of” without further
specification. However, the words “violation of” appear in
two places in the sentence. Thus, read literally, section
126(c) (1) prohibits construction or operation “in violation
of this section and the prohibition of 110(a)(2)(D)(ii) or
this section.” These errors were noted by the House Energy
and Commerce Comm ttee, 103d Congress, 1t Sess., Commttee
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The EPA received comments suggesting that there is no
anbiguity in section 126(b) because, on its face, it refers
to section 110(a)(2)(D)(ii), not 110(a)(2)(Dy(i). However
“[t]he rule that statutes are to be read to avoid absurd
results allows an agency to establish that seem ngly clear
statutory | anguage does not reflect the unanbi guously
expressed intent of Congress and thus overcone the first
step of the Chervon analysis.” Mova Pharmaceutical Corp. v.
Shalala, 140 F.3d 1060, 1068 (D.C. G r. 1998) (internal
citations omtted). See also Chemical Manufacturers
Association v. Natural Resources Defense Council, 470 U. S.
116, 126-27 (1985) (finding that the word “nodi fy” has no
pl ain meaning as used in section 301 of the C ean Water Act
and is properly subject to construction by EPA).

The EPA's interpretation that there is a scrivener's
error, and that the reference should be to section
110(a)(2)(D) (i), fits with the legislative history on this
provi sion. See Public Citizen v. Department of Justice, 491
U S. 440, 454 (1989) (if apparently plain | anguage conpel s
an “odd result,” evidence of legislative intent other than
the text itself, such as the |egislative history, should be

considered). The Agency received comments contesting this

Print 103-B, Compilation of Selected Acts Within the
Jurisdiction of the Committee on Energy and Commerce (Feb.
1993), at 124.
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conclusion and arguing that the legislative history is, at
best, inconclusive. The EPA disagrees with this
characterization. The Agency’'s review of the |legislative
history indicates that Congress’ broad aimwas to strengthen
the section 126(b) State petition process and there is
not hi ng to suggest that Congress neant to substantively
revise this process when it admnistratively renunbered
section 110.

Several aspects of the legislative history are worth
highlighting. First, prior to the 1990 Arendnents, section
126(b) could be used by States to petition EPA for a finding
about “violation[s] of the prohibition of section
110(a)(2)(E)(i),” which required SIPs to address interstate
pollution. 42 U S.C 7410(a)(2)(E)(i) (1990). The 1990
Clean Air Act Amendnents sinply revised the text of fornmer
section 110(a)(2)(E)(i) and then renunbered it as section
110(a)(2)(D)(i). Compare 42 U.S.C 7410(a)(2)(E)(i) (1990)
with 42 U S.C. 7410(a)(2)(D)(i) (1995). In other words,
EPA' s interpretation that section 126(b) contains a
scrivener’s error and that Congress intended to cross-
reference section 110(a)(2)(D)(i) is consistent with both
the structure of sections 126(b) and 110 and the way in
whi ch the section 126(b) State petition process was intended

to function prior to the 1990 CAA Anendnents.
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Second, the U S. Suprene Court has noted that, “[u]nder
establ i shed canons of statutory construction, it will not be
inferred that Congress, in revising and consolidating the
| aws, intended to change their effect unless such intention
is clearly expressed.” Finley v. U.S., 490 U S. 545, 554
(1989) (internal quotation marks omtted). Yet there is
nothing in the legislative history to even suggest that
Congress intended to dramatically limt the State petition
process when it renunbered section 110(a)(2)(E)(i).

| ndeed, the evidence indicates the opposite. For
starters, the sponsors of the Senate |egislation never
considered restricting the scope of the section 126(b)
petition process. As introduced, the Senate bill, S. 1630,
mai nt ai ned the original provision, section 110(a)(2)(E) (i),
and section 126(b) w thout any nodifications. S. 1630, as
i ntroduced, reprinted in Conm On Environnment and Public
Wrks, U. S. Senate, 103d Congress, 1% Sess., Legislative
History of the Clean Air Act Anendnments of 1990 (1993)

[ hereinafter “Legislative H story of 1990 CAAA’], at 9060-
61, 9148. The version of S. 1630 that was adopted by the
full Senate nmerely nodified and renunbered section
110(a)(2)(E) (i) and changed the section 126(b) cross-
reference accordingly. S. 1630, as passed by Senate (Apri

3, 1990), reprinted In Legislative History of 1990 CAAA " at
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4139-41, 4270. Likewise, H R 3030, as introduced, was
intended by its sponsors to sinply nodify and renunber
section 110(a)(2)(E)(i) and nake a conform ng change in the
section 126(b) cross-reference. H R 3030, as introduced,
reprinted in Legislative H story of 1990 CAAA, at 3751-53,
3867. 1!

The cross-reference to section 110(a)(2)(D)(ii) arose
relatively late in the congressional debate, as part of the
version of H R 3030 passed by the House Energy and Conmerce
Comm ttee. The House Committee bill renunbered section
110(a) (2)(E) (i) as 110(a)(2)D)(i). H Rep. No. 101-490, Pt
1, 101%t Cong. 2d Sess. 48 (1990), reprinted iIn Legislative
Hi story of 1990 CAAA, at 3030. However, the cross-reference
in section 126(b) was anended to read section
110(a)(2)(D)(ii). 1d. at 3072. Significantly, the

Committee Report’s discussion of sections 110 and 126 does

1The manner in which H R 3030, as introduced, changed
sections 110 and 126(b) helps clarify the intent of the
bill’s sponsors. As introduced, H R 3030 renunbered
section 110(a)(2)(E) (i) as 110(a)(2)(D(4). H R 3030, as

i ntroduced, reprinted in Legislative H story of 1990 CAAA,
at 3752-53. The cross-reference in section 126(b) was

nodi fied to refer to section 111(a)(2)(D)(4), a provision
(in the section addressing new source performance standards)

that was not in existing | aw nor proposed by the bill. 1d.
at 3867. EPA believes that the nost |ogical interpretation
of the bill’s anbi guous cross-reference to section

111(a)(2)(D)(4) is that Congress neant to refer to
110(a)(2)(D)(4). Based on this interpretation, EPA believes
that the sponsors of H R 3030 did not intend to limt the
section 126(b) State petition process.
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not nention the cross-reference or provide any indication
that the Commttee intended to fundanmentally restrict the
pre-existing section 126(b) State petition process. Id. at
218, 274, reprinted iIn Legislative H story of 1990 CAAA’ at
3242, 3298.

In contrast, Congress clearly indicated that the
Amendnents were designed to increase EPA's ability to
address interstate air pollution. For exanple, S.1630, as
passed by the Senate, included various anendnents to section
110 that “strengthened” provisions in existing |law requiring
SIPs to take into account the effect of em ssions on other
States.?? S. Rep. No. 101-228, 101t Cong. 2d Sess. 19
(1989), reprinted in 1990 U S.C.C. A N 3385, 3405. The
House Conference Report notes that the anmendnents sought to

“enhance the enforcenent authority of the Federal governnent

125, 1630, as enacted by the Senate, expanded section 126(b)
by allowing States to petition about “groups of sources” iIn
addition to “any mgjor source.” Simlarly, the bill
expanded the scope of section 110 beyond stationary sources
to include “any source or other type of em ssions activity.”

The bill also nodified the standard for show ng that the
downwi nd state is harnmed by pollution transport by changi ng
t he I anguage from anmounts which will “prevent attainnment or

mai nt enance by any other State” to amounts which w |
“contribute significantly to nonattainnment in, or interfere
wi th mai nt enance by, any other State.” Finally, Congress
expanded the prohibition to require SIPs to insure
conpliance wth international pollution abatenent

requi renents under section 115, as well as interstate
pol l uti on abat ement requirenents under section 126. See S.
Rept. 101-228 (to acconpany S. 1630), 22, reprinted iIn

Legi slative H story of 1990 CAAA, at 4140, 4270.
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under the Clean Air Act,” including “EPA enforcenent
authority regarding violations of State I|nplenentation
Plans.” H Rep. No. 101-952, 101st Cong. 2d Sess. 347
(1990), reprinted in 1990 U S.C. C. A N 3385, 3879.
Simlarly, the conference report fromthe Senate nanagers
states that the bill amends section 126 “to strengthen to
[sic] prohibitions on em ssions that result in interstate
pollution.” Chaffee-Baucus Statenment of Senate Managers,
S. 1630, reprinted iIn Legislative H story of 1990 CAAA, at
880, 886.

Wher e Congress consi dered changes to the section 126(Db)
State petition process, it did so explicitly. For exanple,
Congress specifically anended section 126(b) to add the
phrase “or group of stationary sources” after the phrase
“maj or source,” thereby expanding the scope of the State
petition process. Pub. L. No. 101-549, 8109, 104 Stat. 2469

(1990) reprinted In Legislative History of CAAA, at 483. In

contrast, EPA cannot find -- and the comenters do not point
to -- any discussion of the effect of the cross-reference to
section 110(a)(2)(D)y(ii). In light of Congress’ silence,

EPA believes that it is nore reasonable to interpret the
cross-reference as a scrivener’s error than to believe that
Congress intended to make such a significant change in the

section 126(b) State petition process by surreptitiously
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altering the cross-reference. See In re Chateaugay Corp.,
89 F.3d at 953 (“where it appears plain that an error in
drafting has occurred, so that a literal construction would
make a dramatic change in long-standing law, it is both
sensi ble and perm ssible for judges to consider, in
conjunction with other factors, Congress' conplete silence
on the literal effect of the change”).

The EPA received several comrents suggesting that other
interpretations of section 126(b)'s cross-reference to
section 110(a)(2)(D)(ii) were plausible. As discussed
bel ow, EPA finds these theories unpersuasive. Nevertheless,
even if a possible explanation for the cross-reference could
be advanced, EPA retains the discretion to determ ne what,
in fact, Congress intended. See U.S. Nat’l Bank of Oregon
v. Independent Insurance Agents of America, 508 U. S. 439,
461 n. 10 (1993) (holding that, although plausible reasons to
expl ain Congress’ drafting choices can be devel oped, “the
best reading of the [Federal Reserve] Act, despite the
punctuation marks, is that Congress did sonething else”).

Sone commenters suggested that Congress intended to
replace the section 126(b) State petition process with the
new i nterstate transport provisions of sections 176A and
184, or, alternatively, that Congress required EPA to have a

recomendation froma transport conm ssion established under
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sections 176A or 184 before acting on a section 126(b)
petition. Proponents of this theory speculate that the
cross-reference to section 110(a)(2)(D)(ii) may have been a
deli berate step to achieve this result. The EPA believes
that the better reasoned view is that Congress intended
sections 176A and 184 to supplenent the existing authorities
provided to address interstate transport in sections 126(Db)
and 110. As discussed in greater detail above in Section
I1.A. 1, this interpretation gives full effect to all four
statutory provisions. See Alabama Power Co. v. EPA, 40 F. 3d
450, 455 (D.C. Gr. 1994) (a statute “is to be interpreted
to give consistent and harnoni ous effect to each of its
provisions”). In addition, there is no statutory |anguage

i ndicating that sections 126(b) and 110(a)(2)(D)(i) are
super seded by sections 176A or 184 or that all four
provisions do not remain in effect. Rather, the |egislative
hi story denonstrates that Congress intended to strengthen
EPA's authority to address the problemof interstate
pollution and there is nothing to indicate that Congress
envi si oned sections 176A or 184 as the exclusive nechani sm
by which to address these issues. See S. Rpt. 101-228 (on
S.1630), Legislative History of 1990 CAAA, at 8391 (“A

regi onal ozone transport conmm ssion i S one inportant way to

address these problens identified by nodeling and

112



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

monitoring”). As a result, EPA reads section 176A and 184
as supplenmenting, rather than limting, the section 126(b)
State petition process.

The EPA al so received a comment that, if there was a
drafting error, it is at |east as plausible that Congress
intended to refer to section 110(a)(2)(D)(i)(lI1), which
requires SIP provisions to prevent significant deterioration
of air quality or to protect visibility. Another comrenter
argued that the cross-reference was a deliberate statutory
change to limt the section 126(b) petition process to
i npl enmentation of the notification requirenents of section
126(a). The legislative history, however, fails to provide
any evidence to support either theory. Rather, it is nore
pl ausi bl e that Congress was silent on the issue because the
change in cross-reference was an uni ntended scrivener’s
error. Further, EPA's interpretation that Congress did not
intend to limt the pre-existing section 126(b) State
petition process is a nore narrow statutory interpretation
than the theory that Congress intended to limt section
126(b) to either the prevention of significant deterioration
and visibility provisions of section 110(a)(2)(Dy(i)(Il) or
the notification requirenents of section 126(a). See Mova
Pharmaceutical Corp., 140 F.3d at 1068-69 (remandi ng an FDA

rule for a “nore narrow sol uti on” because, “when [an] agency
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concludes that a literal reading of a statute would thwart

t he purposes of Congress, it nay deviate no further fromthe
statute than is needed to protect congressional intent”).
Finally, as noted previously, even if either theory were as
pl ausi bl e as EPA’s interpretation, the Agency renmains
responsi bl e for determ ning what Congress actually neant.
See U.S. Nat’l Bank of Oregon v. Independent Insurance, 508
U S. at 461 n.10.

O her comenters observed that Congress has chosen to
| eave the statute as enacted in 1990, rather than anend the
cross-reference in section 126(b). However, the post-
enactnment | egislative history sheds no |light on whether the
101st Congress intended to restrict the section 126(b) State
petition process. There could be a host of potenti al
expl anations for congressional inaction, ranging from
i gnorance of the m staken cross-reference to concern about
reopeni ng the CAA and unraveling the broad conprom se
reached in the 1990 Clean Air Act Arendnents. As a result,
EPA finds this argunment unpersuasive.

The EPA received comments claimng that the Agency nust
obtain a judicial ruling before interpreting section 126(b)
as a scrivener’s error. OQher commenters suggested that the
only lawful route would be for EPA to request that Congress

revise the Act. The EPA does not believe that either
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approach is required. Rather, based on the doctrine of
scrivener’s error, courts have repeatedly affirned
interpretations by federal agencies that deviate froma
statute’s literal text when necessary to effectuate
Congress’ purpose. See Chemical Manufacturers Ass’n v.
Natural Resources Defense Council, 470 U. S. 116, 125-26
(1985) (upholding EPA's interpretation that statutory

| anguage forbidding EPA to “nodify” national standards for
the di scharge of toxic water pollutants did not preclude the
Agency from i ssuing individualized vari ances because a
literalistic reading of the statute would “make little
sense”); Environmental Defense Fund v. EPA, 82 F. 3d at 468
(affirmng EPA's interpretation of section 176(c) of the
Clean Air Act to avoid “absurd or futile results”).

The EPA al so received comrents argui ng that the Agency
unl awful Iy prejudged this issue by adopting the scrivener’s
error theory as the basis for the consent decree in State of
Connecticut v. Browner , No. 98-1376 (S.D.N. Y. 1998), which
requires EPA to take final action on at |east the technical
merits of the section 126(b) petitions by April 30, 1999.
However, paragraph 10 of the consent decree expressly |eaves
open all “issue[s] regarding the substance and tim ng of any
remedy that EPA may or should require in response to the

Section 126 petition,” including EPA's final interpretation
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of section 126(b). State of Connecticut v. Browner , No.
98-1376 (S.D.N. Y. Qct. 27, 1998) (stipulation and order
approvi ng consent decree). Thus, under the consent decree,
EPA retained the discretion to deny the section 126(b)
petitions on the ground that the Agency | acked statutory
authority to entertain themin the first place. Accord
Croning v. Browner, 898 F. Supp. 1052, 1062 (S.D.N. Y. 1995)
(I anguage in consent decree requiring EPA to take final
action on regulations did not preclude EPA from determ ning
that “regulations are not called for”). The Agency has
undertaken a full notice and comment rul emaki ng process and
has appropriately considered the coments submtted in
reaching its final decisions. As a result, EPAis entitled
to the traditional “presunption of regularity [that]
supports the official acts of public officers.” United
States v. Chemical Foundation, Inc., 272 U S. 1, 14 (1926).

Sone commenters suggested that EPA s proposed
interpretation is contrary to an Agency policy on
typographical errors in the 1990 Cean Air Act Anendnents.
The comenters cite to statenents made during a 1993

rul emaki ng on acid rain allowance allocations.® These

13 EPA stated that the Agency “acknow edged the redundancy
in section 404(e) [of the Clean Air Act] as enacted, but

believes that the section is clear as to the eligibility
requi renents. Therefore the Agency nust follow the statute
as enacted.” 58 Fed. Reg. 15,634 15,642 (March 23, 1993).
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statenents addressed only a narrow i ssue involving the
statutory interpretation of section 404(e) and did not
purport to establish an Agency-w de policy. Furthernore,
unli ke the issue at hand, EPA determ ned that section 404(e)
was “clear” for purposes of the rulemaking. Acid Rain
Al | owance All ocations and Reserves Final Rule, 58 Fed. Reg.
15,634 15,642 (March 23, 1993). |In contrast, EPA believes
that the literal text of section 126(b) and 110 is anbi guous
and woul d create absurd results. As a result, EPA' s
determ nation that section 126(b) contains a scrivener’s
error is consistent wwth all relevant Agency policy.

In sum the cross-reference to section 110(a)(2)(D)(ii)
i s anmbi guous at best. A literal reading of the cross-
reference is inpossible since section 110(a)(2)(D)(ii) does
not contain a prohibition and such an interpretation would
contradict the statute’s logic and structure. Further,
there is no indication that Congress, in renunbering
sections 126(b) and 110, intended to change the section
126(b) State petition process. The evidence indicates, in
contrast, that Congress wanted to enhance EPA's ability to

address interstate air pollution. As a result, EPA believes

I n a background docunent, EPA further stated that “EPA
accepts the statutory text as witten and believes that it
does not have the authority to make the change suggested by
the commenter.” EPA Response to Public Comment on Proposed
Acid Rain Allowance Allocation Rule, EPA Docket No. A-92-06,
Doc. No. V-C- 1, at 124 (March 1993).

117



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

that its interpretation is perm ssible because it resol ves
the anmbiguity in the interplay between sections 126(b) and
110(a)(2)(D) in a manner that harnoni zes and gi ves neani ng
to all of their provisions and reasonably accommodates the
pur poses of the provisions. See Chevron, U.S.A., Inc. v.
Natural Resources Defense Council, 467 U. S. 837, 844 (1984).
3. Interpretation of Emits in Violation of the Prohibition
of Section 110 and Integration of Section 126 Controls with
SIPs/FIPs Under the NOx SIP Call
a. Interpretation of Emits in Violation of the Prohibition
of Section 110

In the section 126 proposed rule, EPA explained its
position on how section 126 should be interpreted in
coordination wth section 110(a)(2) (D), and specifically,
how t he Agency should act on the section 126 petitions in
light of the NOx SIP call. See 63 FR 56301-3. As proposed,
EPA is structuring its final action to contain: (1) a series
of “technical determ nations” as to which sources in which
States naned in the petitions would emt in violation of the
section 110 prohibition if the State or EPA were to fall off
track in putting a tinely and satisfactory plan in place
pursuant to the NOx SIP call; (2) determnations that the
petitions will automatically be deened granted or denied on

the basis of certain specified events and timng related to
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state subm ssions and EPA approvals of SIP revisions
submtted in response to the NOx SIP call, as well as EPA
pronul gati ons of federal inplenentation plan provisions; and
(3) the renedial requirenents that will apply to the sources
receiving affirmative technical determnations if a petition
nam ng those sources is ultimtely deened granted.

Nuner ous parties have commented on the relationship of
the section 126 petitions to the NOx SIP call. One set of
comenters generally argues that action under the NOx SIP
call does not necessarily satisfy the requirenents of
section 126 and asserts that EPA should not dism ss the
section 126 petitions until sources have actually reduced
em ssions. Several commenters assert that inplenentation of
the NOx SIP call rule either by the states in their SIPs or
by EPA in FIPs precludes a positive finding under 8126.

Anot her comrenter argues that it would be inconsistent with
the NOx SIP call for EPA to make any determ nations
regardi ng the prohibition of section 110(a)(2)(D)(i) other
than a determ nation that the prohibition is not being

viol ated by any source in any state that is subject to the
SIP call. The EPA continues to believe that its approach,
and the underlying interpretation of sections
110(a)(2)(D) (i) and 126, is the nost appropriate way to

interpret and reconcile the two provisions, for the reasons
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explained in the proposal and further detail ed bel ow

Section 126 calls for relief where EPA finds that
sources are emtting “in violation of the prohibition” of
section 110(a)(2)(D)(i). The |anguage of section 126 on its
face, however, is anbiguous as to what it nmeans for a source
to emt in violation of the prohibition of section
110(a) (2) (D) (i) .

Sone commenters argue that there can be no violation of
the prohibition of section 110(a)(2)(D)(i) unless the upw nd
state SIP contains an emssion Iimt that inplenents the
requi renment of section 110(a)(2)(D)(i) and the source is
violating that limt. |In support of this interpretation,
the comenters point to section 126(c), which states that
“it shall be a violation of this section and the applicable
i npl enentation plan in such State” for a source to operate
in violation of the prohibition of section 110(a)(2)(D) or
section 126. The comenters also argue that this
interpretation makes sense in light of the short tine frame
for EPA action under section 126, consistency with section
110 and ot her provisions, and consistency with the renedy
under section 126(c).

O her comrenters appear to believe that the existence
of an emssions [imt in a SIP inplenenting section 110 is

irrelevant. They (either explicitly or inplicitly) take the
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position that EPA may find that a source is emtting in
viol ation of the prohibition of section 110(a)(2)(D) (i) for
any source that is contributing significantly to

nonattai nnent or interfering with mai ntenance downw nd if
either: (a) the SIP fails tolimt those em ssions, or; (b)
the SIPlimts the em ssions, but the source is violating
those limts.

The EPA does not agree with either of these
interpretations. Rather, EPA interprets section 126 to
provide that a source is emtting in violation of the
prohi bition of section 110(a)(2)(D)(i) where the applicable
SIP fails to prohibit (and EPA has not renedied this failure
through a FIP) a quantity of em ssions fromthat source that
EPA has determ ned contributes significantly to
nonattai nnent or interferes wth mai ntenance in a doww nd
state. Several comenters support EPA s approach

The ambi guity of the | anguage of section 126 raises at
| east three related questions. The neaning of “emt in
violation of the prohibition” is anbiguous. As a
consequence, it is not clear how Congress intended sections
110(a)(2)(D) (i) and 126 to work together under the CAA and
specifically, it is unclear how an approved SIP provision
i npl ementing section 110(a)(2)(D)(i) or conpliance with a

SIP call to inplenent section 110(a)(2)(D)(i) affects
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section 126 petitions alleging that sources are emtting in
violation of the prohibition of section 110(a)(2)(D)(1).

The EPA believes that there are several key factors to
consider in attenpting to resolve these questions. First,
of course, is the | anguage of the provisions, to the extent
that it can be read to support one interpretation over
another. A second key consideration is the purpose of
section 126 in light of the problemit was designed to solve
as indicated by the legislative history. Third, it is
appropriate to take into account the exi stence of other
provisions in the CAA and to interpret sections 126 and
110(a)(2)(D)(i) in a manner that gives those sections ful
force and effect, wthout creating redundancy with any ot her
provision. Finally, in analyzing the role of direct
controls on sources through section 126 findings vis-a-vis
controls on sources through SIPs, it is useful to consider
how these two different mechanisns fit into the federal -
state systemfor air pollution control established under
Title I. Taking all of these considerations into account,
EPA believes that the best interpretation of section 126 is
that it authorizes a downw nd state to petition EPA to
control em ssions fromupw nd sources where the upwind SIP
i's inadequate to conply with the requirenents of section

110(a)(2)(D) (i), but that where the SIP establishes adequate
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controls on interstate transport and a source is violating
those requirenents, the appropriate renedies are provided in
sections 113 and 304 of the Act, not section 126.

Focusing first on the | anguage of the provisions, EPA
believes that it is reasonable and appropriate to interpret
the prohibition of section 110(a)(2)(D)(i) as a prohibition
on em ssion of a quantity of pollutants that would
contribute significantly to nonattainment in or interfere
w th mai nt enance by another state. |In essence, it is a
prohi bition on excessive interstate transport of air
pollutants. The state is responsible for inplenmenting the
prohi bition by barring such excessive emssions in the SIP
Thus, EPA believes a reasonable interpretation is that where
the state has failed to inplenent the prohibition, the SIP
al l ows excessive transport of pollutants, the prohibition is
vi ol ated, and a source emtting such quantities of
pollutants is emtting in violation of the prohibition.

Where the state has adopted SIP provisions barring such
em ssions, but the source is violating those limts, it is
| ess clear whether the prohibition on excessive interstate
transport has been violated and hence whether the source is
in violation of the prohibition. The EPA believes it is
nost reasonable to read section 126 not to enconpass this

situation, for the reasons expl ai ned bel ow
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The EPA also rejects the nore restrictive
interpretation that section 126 only applies where a state
has adopted SIP provisions to control interstate transport
of pollutants, EPA has approved those SIP provisions, and
sources are violating those provisions. Section
110(a)(2)(D) (i) itself does not directly establish any
em ssions |[imtations applicable to a particul ar source.

The em ssions Iimtations on which the commenters are
focusing are the requirenments of the SIP, not of section
110(a)(2)(D)(i). Looking just at the specific |anguage of
the two provisions, EPA believes that the better
interpretation of the | anguage of section 126 is that it
refers to the actual functional prohibition of section
110(a)(2)(D) (i), which bars inpermssible interstate
transport, rather than the specific provisions through which
states inplenent that prohibition, the em ssions |imtations
for individual sources contained in an approved SIP. As
expl ai ned above, a source would be in violation of the

prohi bition of section 110 where the applicable SIP failed
to bar excessive interstate transport of air pollutants.

EPA believes that its interpretation is a reasonabl e reading
of the reference in section 126 to emtting in violation of
the prohibition of section 110, and in light of the

anbiguity of the statutory |anguage, EPA's interpretation is
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subj ect to deference under Chevron.

The cl ear purpose of section 126 is to provide a tool
for downw nd states to achieve reductions in interstate
pol lution transport. See discussion above in section
I1.A. 1. The history and current manifestation of interstate
pol | uti on probl ens enphasi ze that such a tool is needed to
address the situation where upwi nd states have not designed
their SIPs to account for the effects of em ssions from
sources in those states on downw nd areas. See discussion
in Sections Il.A'1. and I.B. 1In short, as Congress
recogni zed in adopting all of the interstate transport
provisions in the CAA the interstate pollution problem
stens frominadequate SIPs, not inadequate conpliance with
adequate SIP requirenents. This characterization of the
problemis supported by the nunerous descriptions of the
interstate pollution problemin the 1977 and 1990
| egi slative histories, all of which explicitly or inplicitly
refer to the lack of upwind limtations and none of which

nentions sources’ violation of upwind SIP limts.

4See, e.g., S. Comm on Envt. and Public Wrks, Clean Air
Act Amendnents of 1977, S. Rep. 95-127, 95'" Cong., 1%t Sess.
41 (1977), reprinted in 3 1977 Legislative H story, 1415
(noting that the 1970 Act failed to specify any abat enent
procedure if a source in one state emtted air pollutants
that adversely affected another state, and “[a]s a result,
no interstate enforcenent actions have taken pl ace,
resulting in serious inequities anong several States, where
one State may have nore stringent inplenentation plan
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Furthernore, it is reasonable to assunme that Congress
intended to create a tool that would attack the problem
Congress recogni zed. This supports the concl usion that
Congress intended section 126 to apply where upw nd states’
SIPs are inadequate, not (and certainly not only) where
sources are violating adequate SIP provisions.

The EPA's interpretation is also consistent with
Congress’ explanation of section 126 in the legislative
history. In the course of adopting the 1990 Anendnents, the
Senate Comm ttee described section 126 as allowi ng a
downwi nd state to conplain about “a defect in the offending
State’s SIP.” Senate Conmittee Report, 75-76, Leg. Hist. V.
8415-8416. A source’s violation of adequate SIP
requirenents is certainly not synonynous with a defect in

the SIP itself.

requi renents than another State;” H Rep. 95-294, 95N
Cong., 1s* Sess. at 331 (1977), reprinted in 4 1977
Legislative H story at 2798 (“This petition process is
intended to expedite, not delay, resolution of interstate
pollution conflicts.”); S. Rep. 101-228 at 48, reprinted in
V 1990 Legislative History at 8388 (“The transport problem
in the northeast, and perhaps other regions as well, is
serious enough that additional efforts nust be nade on an
interstate basis to control em ssions, including emssions
fromattainnent areas.”); Id. at 49, 8389 (“The node
suggests that even if all em ssions sources were elimnated
within the tri-state area [ New York, New Jersey and
Connecticut], violations of the ozone standard woul d stil
occur. This nmeans substantial reductions in em ssions from
areas upwi nd fromthe New York nmetropolitan area nust be
achieved if this area is to attain the air quality
standards.”).
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In addition, there is little or no purpose to
establishing a process for doww nd states to petition EPA
to find that upwi nd sources are violating their SIP
requi renents because ot her sections of the Clean Ar Act
provi de anple authority for states, citizens and EPA to
directly enforce approved SIP provisions agai nst sources
viol ating those provisions. This objection applies even
nore forcefully against the nost l[imted interpretation
advocated by sonme commenters, in which the sole purpose of
the petition process under section 126(b) and (c) is to
allow states to petition EPAto find that a source is
violating its em ssions |limtations under an approved SIP
Upon maki ng such a finding, EPA could then allow the source
up to three years to conme into conpliance with its em ssions
limtations. Yet there is no need to have a petition,
public hearing, and EPA determi nation sinply to enforce
existing SIPlimts, as the CAA el sewhere provides a quite
sufficient and nmuch sinpler set of renedies for violation of
an approved SIP provision. Under section 113, upon finding
that any person is in violation of any requirenent of an
approved SIP, EPA has the authority to enforce the
requi renent by issuing an order to conply, issuing an
adm ni strative penalty order, or bringing a civil action.

In addition, any person (which includes states) may bring a
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citizen suit against any person in violation of any

requi renent of an approved SIP. Section 304(a), (f); see

al so section 302. These provisions provide nore direct and
i kel y quicker recourse against a source that is violating
its SIP-inmposed emssion limts. In bringing suit under the
citizen suit provisions, a state could act independent of
EPA action. Mreover, these tools for enforcenent of SIP
requi renents were avail abl e under the 1977 Cean Air Act,

whi ch cont ai ned both sections 113 and 304 in substantively
simlar formto the present versions. |n adopting section
126 in 1977 and strengthening it in 1990, Congress clearly

i ntended the petition process to play a significant role in
addressing the interstate pollution problem See discussion
above in section Il1.A 1. To the extent that section 126 is
used to enforce SIP violations, the petition process would
not be serving such a role. Furthernore, under the
commenters’ nost limted interpretation, the petition
process would instead provide no authority at all to address
interstate pollution beyond what is already provided

el sewhere in the Act through arguably nore effective

mechani sms. I n contrast, using the section 126 petition
process where a state has failed to adopt adequate SIP

provi sions serves the unique role of allow ng a doww nd

state to force EPA consideration of the problem and
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potentially achieve em ssions reductions directly from
sources, wthout the need to depend on action by the upw nd
state.

I n determ ni ng how Congress intended section 126 to
operate both in the absence of an adequate SIP and when a
state is conplying with the section 110 SIP requirenents, it
is also inmportant to consider the role under Title | of
state planning and control efforts in the formof SIPs,
versus inposition of direct federal controls. In Title | of
the Act, Congress has established a cooperative federalism
approach in which air pollution planning and control occurs
|argely at the state level. Under Title |, states are
primarily responsible for determning the mx of control
measures necessary to achi eve the NAAQS, while the federal
government sets the uniformnational goals and ensures that

states act to neet them Train v NRDC, 421 U. S. 60 (1975).

Section 126 is sonmewhat unusual in Title | in that it

aut horizes EPA to control sources directly, rather than
providing a neans for EPA to encourage states to control
those sources. In that sense, it is simlar to the
provisions for federal inplenentation plans in section
110(c). Wth both of these provisions, Congress provided
tools for direct federal action to address serious failures

of state action. Nevertheless, Congress’ clear preference
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throughout Title |I is that states are to decide and plan how
they will control their sources of air pollution, and the
mechani sm for inposing those controls at the state level is
SIPs. As noted above, states, EPA and citizens have the
authority to directly enforce violations of an approved SIP
Thus, where a SIP is adequate but a source is violating its
provisions, it would be counter to the cooperative
federalismstructure of the Act and woul d serve no purpose
to essentially replace those adequate SIP limts with
redundant direct federal controls on a source. |n contrast,
where a state has failed to adopt adequate SIP provisions in
the first place, it nmakes sense to provide an alternative
mechanismto directly achi eve the necessary em ssions
reductions fromthe sources. A state would always be free
to regulate the sources itself in that instance by revising
its SIP to include the necessary emssion limts. EPA
bel i eves that this understandi ng of Congress’ overall design
for air pollution control supports EPA's interpretation that
section 126 is intended to be used only to address the
situation where the SIP fails to prohibit sources from
emtting i nperm ssible anmounts of transported air

pollutants. Thus, under this view, a source is emtting in
“violation of the prohibition of” section 110(a)(2)(D)(i)

under section 126 when the applicable SIP fails to limt the
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em ssions prohibited under section 110(a)(2)(D)(i).

I n support of the nost Iimted interpretation that
there is no violation of the prohibition absent an approved
SIP provision [imting the source’s em ssions, commenters
point to the | anguage of section 126(c), which states that
“it shall be a violation of this section and the applicable
i npl enmentation plan in such State” for a source to operate
in violation of the prohibition of section 110(a)(2)(D) or
section 126. They claimthat the reference to a violation
of a SIP supports the interpretation that section 126 only
applies where there is an approved SIP provision in place.
However, if a source is emtting in violation of an em ssion
limtation in a SIP, there is no question that the source is
in violation of the SIP. The | anguage in section 126
stating that “it shall be a violation of ...the applicable
i npl enentation plan” for a source to emt in violation of
the prohibition of section 110(a)(2)(D) serves no | egal
pur pose where the source is already directly violating a SIP
requirenent. In contrast, under EPA s interpretation,
section 126 deens a source’'s enmissions to be a violation of
the applicable SIP (as well as of section 126) where the SIP
itself does not bar the source’s em ssions but the em ssions
significantly contribute to nonattai nnment doww nd. This

interpretation gives |legal effect to the |anguage in section
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126 and is consistent with Congress’ purpose of providing a
tool for downw nd states and EPA to use to inpel upw nd
sources to reduce transported em ssions.

Nor does EPA agree with the commenter’s argunent that
EPA's interpretation is inconsistent with the renedy under
section 126(c). The comenter asserts that because a source
must conply within three nonths of a finding or cease
operating, the renedy nakes no sense in the absence of an
approved SIP provision. However, section 126(c) also
provides that the three nonth deadline only applies if EPA
does not establish an alternative schedule for the source to
conme into conpliance. EPA may give a source up to three
years to conply with the prohibition in section
110(a)(2)(D), as long as the source neets em ssions
[imtations and conpliance schedul es containing increnments
of progress set by EPA. The commenter fails to explain why
this schene “makes no sense.” |In EPA's view, up to three
years for conpliance is generally a reasonabl e anount of
time that should not unduly burden sources and is consistent
with the tineframes for inplenentation of many federal and
state air pollution requirenents. This is a perfectly
rational, if potentially stringent, neans of assuring
conti nued progress on sonething that Congress viewed as a

serious pollution problem
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Commenters al so assert that their interpretation is the
only interpretation that is consistent with section
110(a)(2)(D) (i) and other provisions of the Act. They argue
that states have the primary responsibility for regul ating
their sources under section 110, and if the states fail to
do so, EPA' s recourse is provided in sections 110(k)
(allowing EPA to call for revision of an inadequate SIP)
110(m (allow ng EPA to inpose sanctions) and 110(c)
(allowi ng EPA to pronul gate a Federal inplenentation plan).
EPA enphatically agrees that a SIP call under sections
110(a)(2) (D) (i) and 110(k)(5) is an alternative means for
EPA to address interstate pollution transport. However,
comenters overl ook the unique role of section 126, which is
designed to provide recourse to downw nd states where both
upw nd states and EPA have failed to act. As discussed
above, no progress had been nade on interstate transport
problens at the tine of enactnent of both the 1977 and 1990
Amendnents. Section 126 provides a tool for downw nd
states, the entities with nost at stake, to force EPA to
confront the issue directly. It also sets up an
abbrevi ated, and hence potentially faster, process to
achi eve em ssion reductions. Under the SIP process, EPA
must direct a state to revise its SIP to conply with

110(a)(2) (D), and then perhaps find that the state has
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failed to conply, inpose sanctions, and finally promul gate a
Federal inplenentation plan, all of which could potentially
stretch out for many years. |In contrast Congress required
very expeditious EPA action on a petition and fromthree
months up to three years for sources to conply. It is
perfectly reasonable for Congress to have established
section 126 as an alternative mechani smunder the Clean Ar
Act to address the interstate pollution problem just as it
did again in adopting sections 176A and 184. To provide
alternatives, the various interstate transport provisions
are necessarily different fromeach other and from ot her
provi sions of the Act, but that does not make them

i nconsistent with other provisions of the Act.

Finally, comenters argue that their interpretation
makes sense because Congress only gave the Agency 60 days
after receipt of the petition to hold a public hearing on
the petition and act to grant or deny the petition. They
assert that this short tine franme indicates that Congress
anticipated the decision would be a fairly sinple
adm nistrative task of determ ning whether a source is
violating a SIP requirenent. EPA views the significance of
these requirenents differently. First, the requirenent to
hold a hearing bolsters EPA's interpretation of section 126

because a hearing would serve no purpose here under the
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commenter’s interpretation. Wether a source is violating
an emssion limtation is a straightforward conpliance
determ nation. EPA nmakes such determ nations on a daily
basis wi thout going through a public hearing process, and
such a process woul d provide no benefit. Second, the short
time frane for a determnation is an indication of Congress’
intent to produce action on the interstate pollution issue.
In section 307(d)(10) of the Act, Congress expressly
provided a generic tinme extension for EPA action on certain
rules listed under section 307 to address the possibility
that sonme of the deadlines under the Act m ght be too short
to allow EPA to conplete the rul emaki ng process. This
i ndi cates that Congress did not necessarily link short
deadl ines for action under section 307(d) with | ess conpl ex
or substantive proceedi ngs, and where a short deadline may
threaten the integrity of the rul emaki ng process, Congress
was wlling to extend the deadline. A short deadline for
EPA action corresponds better with Congress’ assessnent of
t he urgency of the problemthan the time needed by EPA to
carry out the mandate, and thus such a deadline should not
be assuned to signal a sinple task for the Agency.

A commenter also stated that “[i]n the NPR EPA
acknow edges that the section 126 | anguage requires a

violation of a SIP provision inplenenting section
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110(a)(2)(D) (i) before a section 126 finding can be made.
63 Fed. Reg. at 56302.” EPA is not certain to which
particul ar statenent the comenter is referring. The
comenter nmay be referencing out of context the |ast clause
of a sentence describing EPA's rationale for not granting a
petition if either the State is adhering to the NOx SIP cal
schedul e for subm ssion of an approvable SIP revision and
EPA is acting speedily to approve the SIP, or if EPA has
promul gated a FIP for the State. EPA s statenent regarding
whet her a source “emts or would emt in violation of the
prohi bition” alluded to how EPA should interpret section 126
inlight of the interplay with the NOx SIP call under
section 110(a)(2)(D). EPA rejects the notion that any
statenent in the NPR constitutes the “acknow edgnment”
clai med by the commenter

Overall, comenters advocating the nost limted
interpretation would reduce what is perhaps the nost
powerful tool in the Clean Air Act to address interstate
pollution to a redundant nechanismto enforce |imtations
that states have already included in their SIPs. Under
their interpretation section 126 is a tool to fix a
nonexi stent problem No commenter on the NOx SIP call or
this section 126 rul emaki ng has cl ainmed that the

nort heastern ozone problemis due in any part to sources’
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nonconpl i ance with emssion limtations contained in upw nd
states’ SIPs. The comenters’ interpretation of section 126
does not conport with Congress’ aimof establishing and
strengthening a neans for downw nd states to enlist EPA s
assi stance to require the upw nd reductions needed for the
downwi nd states to neet air quality standards.
b. Integration of Section 126 Controls with SIPs/FIPs Under
the NOx SIP Call

EPA's interpretation of “emtting in violation of the
prohi bition” provides direction for how EPA should act on
the section 126 petitions in light of the NOx SIP call, as
for both actions EPA is operating on basically the sane set
of facts regarding the sane pollutants and |argely the sane
anmounts of upw nd reductions affecting the sane downw nd
states. First, it follows that if a state had al ready
adopted a SIP revision in response to the NOx SIP cal
providing for sources to reduce their emssions at a future
date and EPA had approved the revision as adequate to neet
the requirenents of section 110(a)(2)(D) (i), EPA would not
find that a source in that state was emtting in violation

of the prohibition of section 110(a)(2)(D)(i).*™ Simlarly,

5CF course, conpliance with a SIP call based on section
110(a)(2)(D)(i) only neans that a state has adequately
prohi bi ted excessive em ssions of transported pollutants for
the particular set of facts anal yzed under the SIP call.

For exanple, if a downw nd state that had not been
considered a recipient of an upw nd state’s em ssions
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if a state had failed to adopt a SIP revision in response to
the NOx SIP call and EPA had responded with a FIP, the FIP
woul d bar the excessive em ssions of transported pollutants
and hence sources in the state would not be emtting in
violation of the section 110 prohibition. EPA believes it
also follows that if states are currently subject to a
schedul e for conpliance with a SIP call to correct an
i nadequacy under section 110(a)(2)(D)(i), and states have
not yet slipped off track in ternms of conpliance with the
schedule, it is appropriate for EPA to defer making a
finding as to whether sources in the state are emtting in
violation of the prohibition of section 110(a)(2)(D)(1).
The prem se of the NOx SIP call is that a nunber of
state SIPs fail tolimt emssions to prevent the excessive
interstate pollution transport prohibited by section
110(a)(2)(D)(i). The purpose of the NOx SIP call is to
require the states to revise their SIPs to conply with
section 110(a)(2)(D). Pursuant to the NOx SIP call, there
is an explicit and expeditious schedule for states to neet

their section 110(a)(2)(D)(i) obligations. EPA has al so

subsequent|ly brought a petition under section 126, or a
downwi nd state that had been considered a recipient under
the SIP call produced new data showing a different |evel of
contribution or other new facts, conpliance with the earlier
SIP call would not be determ native regardi ng whet her the
upw nd sources were emtting in violation of the prohibition
of section 110(a)(2)(D)(i).
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proposed a FIP to bar the excessive em ssions of transported
pollutants for each state that fails to neet the schedul e
established in the NOx SIP call, and EPA could finalize the
FI P by Novenber 30, 1999. As long as both states and EPA on
track in terns of conplying with the substance and ti m ng of
the NOx SIP call, EPA believes it is appropriate to
interpret section 126 to allow EPA to defer making a finding
Wi th respect to sources in those states.

It further follows that once a state has m ssed a
deadl i ne under the schedul e and EPA has not corrected the
SIP inadequacy with a FIP, it is reasonable to find at that
point that sources in the state are emtting in violation of
t he prohibition because the applicable SIP fails to limt
interstate transport and the state has failed to correct the
i nadequacy in the tinmefrane established under the SIP call.
It also follows that EPA could not find that sources in the
state are not emtting in violation of the prohibition of
section 110(a)(2)(D)(i) and deny the petitions now sinply
because EPA has issued a SIP call, as one conmenter
suggests. The key criterion under EPA s interpretation of
sections 126 and 110(a)(2)(D)(i) is the existence of
provisions in an applicable inplenmentation plan to control
interstate transport. |ssuance of the SIP call with a

schedul e for correcting the deficiency is sufficient to
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all ow EPA to defer a final decision on granting or denying
the petitions as long the states have not m ssed a deadline
under that schedule. It is not a sufficient basis, however,
on which to assune that the required provisions controlling
interstate transport will necessarily be adopted by the
state or EPA wthin the required tinmeframe, and hence to
assunme that sources are not emtting in violation of the
prohi bition of section 110.

EPA believes that it is reasonable to make technica
determnations at this tinme that absent tinely action under
the NOx SIP call, sources covered by the petitions, which
are in states subject to the SIP call, will emt in
viol ation of the prohibition of section 110(a)(2)(D)(i).
Hence, if states or EPA fail to act on the schedul e
established, the petitions will automatically be deened
granted, and if states and EPA neet the schedul e
established, the petitions will automatically be deened
denied. Specifically, today s action provides that for each
source for which EPA has nmade an affirmative technica
determ nation, EPA will be deened to have found that the
source emts or would emit NOx in violation of the

prohi bition of section 110(a)(2)(D)(i) under the foll ow ng

140



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

circunstances.® First, the finding is deened to be nmade
for such sources in a state if by Novenber 30, 1999, EPA has
not either (a) proposed to approve a state’s SIP revision to
conply with the NOx SIP call or (b) pronmulgated a FIP for
the state. Second, the finding is deened to be made for
such sources in a state if by May 1, 2000, EPA has not
either (a) approved a state’s SIP revision to conply with
the NOx SIP call or (b) promul gated inplenentation plan
provi sions neeting the section 110(a)(2)(D)(i) requirenents.
Upon EPA's approval of a state’s SIP revision to conply with
the NOx SIP call or pronulgation of a FIP, the correspondi ng
portions of the petitions will automatically be deened
denied. Also, if afinding is deened to be made, it will be
deened to be w thdrawn, and the correspondi ng portions of
the petitions will also be deened to be denied, upon EPA' s
approval of a state’s SIP revision to conply with the NOx
SIP call or pronmulgation of a FIP. See Section |I1.B for
further discussion of the basis for EPA' s techni cal
det erm nati ons.

Thi s coordi nated approach to addressing the overl apping

section 126 petitions and the NOx SIP call is also a

®\Whi | e these findings woul d be nmade autonmatically w thout
further EPA action, EPA would pronptly publish a notice in
t he Federal Register notifying affected sources and ot her
interested parties that the findings had been nmade.
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practical way to inplenent both of these provisions in the
sane tinme period, as the timng of the SIP call and the
consent decree have required EPA to do here. Several
coment ers have suggested that EPA address coordination with
the NOx SIP call through either retaining the section 126
petitions as a backstop until the SIP provisions are

i npl emented (possibly by “staying” action on the petitions),
or treating tinely inplenentation of the FIP or SIP as
alternative “increments of progress” under section 126.
However, each of these approaches would raise practi cal
probl ens by subjecting sources to differing em ssion control
requirenents -- e.g., one set froman approved SIP and the
other fromthe section 126 renedy. This would be
particularly problematic for sources in states that choose
different control options fromthose sel ected by EPA under
the section 126 petitions and could potentially
significantly increase the overall burden of reducing
interstate transport of pollutants under the NOx SIP cal

and the section 126 petitions.

The practical problenms with the commenters’ suggested
approaches stemfromthe fact that the controls adopted by
upw nd states in their SIPs may well not be identical to the
controls identified by EPA under section 126. The SIP may

control different sources, and nmay i npose |ooser, or no,
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controls on at |east sone of the sources also covered by
section 126. Accordingly, it may not be feasible to treat
the SIP controls as increnments of progress under section
126. In addition, if the SIP controlled different sources
or inposed | ooser controls on the sources covered by section
126, the section 126 sources would still be obliged to

i npl enent the section 126 controls in tinme for the May 1,
2003 deadline. The section 126 sources would need to take
this action because otherwise, if the sources covered under
the SIP did not inplenment their SIP controls, the section
126 sources would be responsible for having their controls
in place as soon as the SIP sources were determ ned not to
be in conpliance. Under this scenario, the overall burden
of achieving the downw nd reductions could be significantly
hi gher than necessary because to the extent that the
controls required under section 126 and the controls

requi red under a SIP were nonidentical, sources would need
to inplenent all of the nonidentical controls required by
ei ther section 126 or the SIP, even though inplenentation of
either the set of section 126 controls or the set of SIP
controls alone would be sufficient to elimnate em ssions
that contribute significantly to nonattainment or interfere
wi th mai ntenance in downw nd states. Furthernore, this

potential inefficiency mght be viewed as effectively
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inmperm ssibly pressuring states to adopt in their SIPs
controls identical to the section 126 controls, as states
m ght conclude that identical controls are necessary to

m nimze the overall conpliance burden. As described

el sewhere in today’'s notice, the courts have found that
whil e EPA may specify a quantity of em ssions reductions
that states nmust achi eve through SIP revisions, EPA may not
specify the particular controls that a state nust adopt.

A nunber of commenters have stated that EPA shoul d not
di sm ss the section 126 petitions unless and until the
quantity of transported air pollutants has been reduced,
ei ther through inplenentation of the SIP revisions adopted
in response to the NOx SIP call or through inplenentation of
a FIP. The commenters express the concern that under EPA s
approach, if the upwi nd states, EPA, or sources go off track
in ternms of conpliance with the NOx SIP call schedule, the
downwi nd states will be unable to enforce the three year
deadline for em ssions reductions established by section
126.

For the reasons discussed above, EPA believes that the
better interpretation of sections 110(a)(2)(D)(i) and 126 is
that sources emt in violation of the prohibition of section
110(a)(2)(D) (i) only where the applicable SIP, SIP

subm ssion, or federal plan fails to bar the excessive
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em ssion of transported pollutants prohibited by section
110(a)(2)(D)(i). Nor does EPA agree that its approach

rai ses the problens cited by the commenters. First, EPA
believes that it has carefully structured its actions on the
petitions to avoid any problens associated with either the
upw nd states or EPA going off track wth respect to the NOx
SIP call schedule for adoption and approval of SIP

revi sions. By making technical determ nations now and

speci fying the exact dates and circunstances under which the
petitions woul d be deened granted, EPA has structured
today’s action to ensure that if either the upwi nd states or
EPA do not submt or pronul gate the necessary plan
provi si ons expeditiously under the NOx SIP call, the section
126 remedy wll automatically be activated w thout any
further action by EPA. Mreover, May 1, 2000 is the
deadline for the upwi nd states and EPA to conplete their
necessary actions to avoid an automatic granting of the
section 126 petitions. This provides anple tinme for sources
subject to the section 126 controls to cone into conpliance
by the May 1, 2003 deadline. Once the SIP revisions are
adopt ed and approved, no further action is needed fromthe
upw nd states and EPA -- fromthat point on, the only way
that em ssions reductions would go off track is if the

upwi nd sources failed to conply with their SIP limtations.

145



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Mor eover, the problem of potential bad actors exists
regardl ess of whether EPA grants, retains (and sonehow stays
action on), or denies the section 126 petitions. Under any
approach, it is possible that sone sources nay not neet the
May 1, 2003 deadline for conpliance with the SIP
[imtations, and thus, whether or not EPA has denied the
section 126 petitions, there is a possibility that sonme
portion of the upwi nd em ssions will not be reduced within
the three year period specified in section 126. |f EPA has
either retained or denied the petitions, the renedy is the
sane -- enforcenent action against the source for failure to
conply with a regulatory requi renent enbodied in an approved
SIP. As discussed above, either downw nd states or EPA
could directly enforce the SIP Iimts against the source
under section 304 or 113, respectively. |f EPA grants the
petitions, downw nd states would additionally be able to
enforce agai nst sources for violation of section 126, as
well as the SIP limts, but it is not clear that this would
make any practical difference. It is not necessary for EPA
to use the section 126 petitions as a backstop in case of
potential bad actors, and attenpting to do so would raise
the practical problens discussed above. In addition to this
anal ysis of the practical issues associated with granting or

retention versus denial of the petitions upon approval of
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the SIP revisions, such an approach woul d be inconsi stent
with what EPA believes to be the best reading of the
statute, as discussed above. Mreover, with respect to the
argunent that EPA should retain the section 126 petitions as
a backstop after approval of a SIP revision or pronulgation
of a FIP, EPA is uncertain as to what would constitute the
statutory authority for such an approach.
c. Petitions Deemed Granted Upon Certain Events

A nunber of commenters objected to EPA's proposal that
the section 126 petitions for which it has nmade affirnmative
determ nati ons woul d be deened granted under the
ci rcunst ances specified above. Commenters asserted that EPA
shoul d wi t hhol d deci sions regardi ng the section 126
petitions until it has had sufficient tine to determ ne the
adequacy of the SIPs submtted pursuant to the NOx SIP call,
rat her than providing that the section 126 renedy woul d be
automatically triggered by certain dates. Commenters al so
argued that EPA nust conduct a rul emaking to evaluate the
technical nerits of the section 126 petitions rather than
setting up a nechani smwhereby failure to take a final
action by a deadline, and in particular, EPA's failure to
act, constitutes a default to sone pre-arranged deci sion.
Commenters opined that EPA might delay its approval of SIP

submi ssions in order to trigger granting of the section 126
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petitions wthout providing for public comment on the
section 126 finding in light of a state’s SIP subm ssi on.

As di scussed above, EPA is finalizing the proposed approach,
whi ch EPA believes is based on the nost reasonabl e
interpretation of the relationship between sections
110(a)(2)(D) (i) and 126, and best coordi nates actions under
the overl apping NOx SIP call and section 126 petitions.

The EPA has provided anple public notice and
opportunity to coment on the Agency’s technical and | egal
determ nations underlying today’'s affirmative determ nations
on the section 126 petitions. The EPA is determ ning
t hrough rul emaki ng that the sources subject to the
affirmative determnations will emt in violation of the
prohi bition of section 110, absent tinely state conpliance
with the NOx SIP call or promulgation of a FIP. Today’s
rule provides that the petitions will be granted if the
Agency does not act to propose approval of and finally
approve a SIP revision or pronulgate federal inplenentation
pl an provisions satisfying the NOx SIP call. There is no
| egal requirement for EPA to conduct rul emaking to determ ne
t hat the Agency has not proposed, approved, or pronul gated
i npl enentation plan provisions by a given date, and such a
rul emaki ng woul d serve no purpose. There is no benefit to

provi ding for public coment on whether EPA has published a
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specified notice by a specified date. EPA has established
easily verified, purely objective criteria for triggering
the granting of the petitions. Because EPA has provided for
noti ce and conmment on every aspect of the finding on the
section 126 petitions, including on establishnent of an
objective criteria for when petitions are deened to be
granted, EPA has fully conplied with the Cean Air Act and
the Adm nistrative Procedure Act requirenents for notice-
and- comrent rul emaki ng.

EPA al so rejects comenters’ allegations that the
Agency may deliberately or inadvertently m ss the deadlines
for proposed or final approval of SIP revisions submtted
under the NOx SIP call. In the proposal and in the Response
to Cooments Docunent for this rule, EPA explains why it
bel i eves the schedule for action on the SIP revisions is
reasonabl e and achi evable. See 63 FR 56302-56303. G ven
achi evabl e deadlines, there is no reason why EPA woul d
deli berately mss themto i npose the section 126 renedy in
preference over states’ plans. As discussed above, EPA
bel i eves that Congress generally intended states, not EPA
to be primarily responsible for inposing the controls
required under Title | of the Act to neet the NAAQS.

Mor eover, EPA has attenpted to coordinate its proceedi ngs on

the section 126 petitions and the NOx SIP call to provide
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t he maxi mum opportunity, consistent with EPA s
interpretation of the statutory provisions, for states to
address the interstate transport problemthrough their SIPs,
rat her than having EPA inpose controls directly through a
FI P or under section 126. Commenters argue that the section
126 petitions should not be granted if states have submtted
a SIP revision purporting to conmply with the NOx SIP cal

and EPA has either not acted on the revision, or has
proposed approval but not acted to finally approve the
revision. Yet such an approach woul d provide no assurance
that there would be tinely em ssion reductions either

t hrough an approved SIP, a FIP, or direct controls on
sources. EPA's interpretation provides states and EPA a
reasonabl e opportunity to address the interstate transport
probl em t hrough approved SIP revisions, but ensures that the
opportunity is not open-ended. Instead, EPA interprets the
interplay of the two provisions to ensure that under one
approach or the other, reductions will be achieved as
expeditiously as practicable. EPA believes that this
interpretation is reasonabl e and best achi eves Congressi onal
intent regarding the purpose and function of sections 126
and 110(a)(2)(D)(i).

B. EPA”s Interpretation of Section 126: Significant

Contribution
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1. Significant Contribution Standard
a. NPR

In the NPR, EPA relied on the same nulti-factor,
wei ght - of - evidence test used in the NOx SIP call final
rul emeki ng for determ ning whether em ssions from upw nd
sources contribute significantly to nonattai nnent problens
downwi nd.

As described in the NOx SIP call final rule, section

110(a) (2) (D) (i) (1) --

provides that the SIP nmust “prohibit[]” sources from
“emtting any air pollutant in amunts which w |
contribute significantly to nonattai nnment in, or
interfere with mai ntenance by, any other State....[This
provision requires] the elimnation of ... those
anounts of [upwi nd] em ssions that, based on a multi-
factor test, significantly contribute to downwi nd air

qual ity problens.

63 FR 57,376. %

The EPA further stated, in the NOx SIP call final

7 As indicated in the NOx SIP Call final rul emaking, EPA
views the interfere-w th-mintenance test to incorporate the
sanme standards as the contribute-significantly-to-

nonattai nnent test. 63 FR 57379.
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rule, that the multi-factor test, in turn, weighs
t oget her seven factors. The first four were the
“primary conponents in EPA s consideration,” and EPA
specifically considered themw th respect to each

upw nd St at e:

> The overall nature of the ozone problem (i.e.,
“col lective contribution”)

> The extent of the downw nd nonattai nment probl ens
to which the upwind State’s em ssions are |inked,
i ncludi ng the anmbi ent inpact of controls required
under the CAA or otherwi se inplenented in the
downwi nd areas

> The anbi ent inpact of the em ssions fromthe
upwi nd State’s sources on the downw nd
nonat t ai nment probl ens

> The availability of highly cost effective control

measures for upw nd em ssions.

63 FR 57376. In the NOx SIP call final rule, in the
context of applying the weight-of-evidence test to the
New York City nonattai nment area as an exanple, EPA
further indicated the manner in which these primary

factors were conbi ned and consi der ed:
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The extent of New York City’'s nonattai nnment
probl em and the nature of the contributions from upw nd
States were considered in determ ni ng whether the
val ues of the netrics indicate |arge and/ or frequent
contributions for individual upw nd States.
Specifically, additional controls beyond the |ocal and
upw nd NOx reductions which are part of the regional
NOx strategy may be needed to solve New York City' s 1-
hour nonattai nnent problem Also, the total
contribution fromall upw nd States is large and there
is no single State or small nunber of States which
conprise this total upwi nd portion. |In this regard,
the contributions to New York Gty fromsone States may
not appear to be individually “high” anounts.
However...these contri butions, when consi dered together
with the contributions fromother States (i.e., the
coll ective contribution) produce a |arge total

contribution to nonattainnent in New York City.

63 FR 57, 392.
In addition, EPA stated, in the NOx SIP call final
rule, that the multi-factor test included three other

factors, as foll ows:
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I n addition, EPA generally reviewed several other
consi derations before concluding that upw nd em ssions
contribute significantly to downw nd nonattai nment.
The EPA did not consider it necessary, or did not have
adequate information, to apply each these factors with
specificity with respect to each upwind State’s
em ssions. In addition, in sone instances, EPA did not
have quantitative information to assess certain of
these factors, and instead relied on qualitative
informati on. These considerations were secondary
aspects of EPA s analysis. They include:
> The consi stency of the regional reductions with

t he attai nnent needs of the downw nd areas with

nonattai nnment probl ens
> The overall fairness of the control regines

requi red of the downw nd and upwi nd ar eas,

i ncluding the extent of the controls required or

i npl enented by the downwi nd and upw nd areas
> CGeneral cost considerations, including the

relative cost-effectiveness of additional downw nd

controls conpared to upwi nd controls
63 FR 57376.
b. Final Action

1) General Meaning of the “Contribute Significantly”
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Provision

The significant contribution test of section
126(b)/110(a)(2) (D) represents Congress's effort to
determ ne how the various users of the downw nd air
basi n shoul d share that val uable resource when the air
basin has, or may have, a nonattainnment problem The
sharing occurs through a determ nation by EPA that the
appropriate upwind entities are emtting pollutants in
anounts that "contribute significantly" to a downw nd
nonattai nnment problem or interfere with maintenance.

Under EPA's favored interpretation of section
110(a)(2)(D) (i) (although, as described bel ow, not the
only reasonable interpretation), the anmounts of
em ssions that contribute significantly nust be
prohi bited. The remaining anounts of em ssions — those
that do not contribute significantly — need not be
controll ed under section 110(a)(2)(D)(i). Under
section 126(c), if EPA grants a petition on grounds
that the indicated sources violate the prohibition of
section 110(a)(2)(D), EPA may pronul gate a renedy that
has the effect of requiring the elimnation of the
anount of em ssions that contribute significantly to
nonattai nnment, or that interfere with maintenance,

downwi nd.
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The CAA does not define the term“contribute
significantly,” nor specify any of the factors that
shoul d be considered in applying the term That is,
Congress did not provide that a specified anount of
contribution fromupw nd sources to a downw nd
nonat t ai nnment probl em shoul d be considered to be
“significant,” nor did Congress specifically direct EPA
to determne that a particular anount of contribution
shoul d be considered “significant.” Certainly,
Congress knew well how to draft the provision to
include a specific standard or a set of criteria, had
Congress chosen to do so. Conpare section 183(e)
(requiring EPA to establish controls on the set of
consuner and commerci al products that EPA determ nes
account for at |east 80% of VOC em ssions in areas that
viol ate the NAAQS) and section 107(d)(4)(A) (V)
(establishing criteria for EPA to consider in
determ ning whether to grant a State’s request to
excl ude certain portions fromozone or carbon nonoxi de
nonatt ai nnent areas classified as serious or higher).

Nor does the statute require the downw nd
petitioner or EPA to denonstrate that the upw nd
reductions, with or without other reductions from

| ocal, national, or other regional nmeasures, wll
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result in attai nnent and mai nt enance of the downw nd
problem By conparison, in other provisions, Congress
did require the downwi nd nonattai nnent area or EPA to
specify an attai nnent plan and denonstration. See
sections 182(c)(2)(A), 182(d)(flush | anguage at

begi nning), and section 182(e) (flush |anguage at

begi nni ng) (downw nd states desi gnated nonattai nnent
for ozone and classified as serious, severe, or
extreme, must submt attainnment denonstrations on

speci fied schedul es); and section 110(c)(1) (EPA nust
promul gate a Federal Inplenentation Plan under certain
circunstances).® Simlarly, in other sections,
Congress required conpliance with SIP requirenents
before a State wth a nonattai nnent area would be
eligible for certain benefits. See section

107(d) (3)(EBE)(ii) and (v) (nonattai nment area nay be
redesignated to attainnent only if, anong other things,
SI P has been approved and State has net applicable
requi renents); section 181(a)(5)(A) (nonattai nnent area

may receive an extension of attainnent date if, anong

1t is true that section 110(a)(2)(1) requires SIPs for
nonattai nnment areas to neet the nonattainment requirenments
found in part D, which include requirenments to submt an
attai nnent denonstration. However, failure by a downw nd
State to submt an attai nnent denonstration would not have
any direct effect on EPA' s deci sion whether to grant the
downwi nd State’s section 126 petition
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other things, State has conplied with all SIP

requi renents). Congress did not establish such
strictures wwth respect to the dowmw nd State under
section 110(a)(2)(D(i)(1).

Rat her, Congress provided sinply that upw nd
contributions nust be elimnated if they are
“significant”. According to the dictionary, the term
“significant” neans, anong other things, “(1) “Having
or expressing a neaning; neaningful... (3) Having or
likely to have a major effect; inportant; (4) Fairly
| arge in amount or quantity....” American Heritage
Dictionary of the English Language (3d ed. 1992) 1679.
Thus, the term appears to permt of various neanings,
rangi ng fromthe nore general “neaningful” or
“inmportant,” which would permt consideration of nore
factors or circunstances; to a sufficiently large air
quality contribution. Under these circunstances, EPA

has di scretion under Chevron U S.A.. Inc. v. Natural

Resources Defense Council, 468 U S. 1227 (1984)

(Chevron), to an interpretation of the statutory test
of “contribute significantly” that reflects a

reasonabl e accommodation with the purposes of the
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statute. !
11) Varied Circumstances of Air Pollutant Transport

It was wi se for Congress to authorize discretion
to EPA because defining the significant contribution
test amounts to determ ning how t he downw nd air basin
shoul d be shared anong upwi nd and downwi nd cl ai mants, a
task that necessarily involves nmaking judgnments as to
the extent and manner in which that basin may be shared
under the specific circunstances presented. Because
there are many different contexts in which air
pollution transport may occur, the basin may be shared
differently, and the significant contribution test may
be applied differently, in those contexts. For
exanple, the types of pollutants may vary, ranging from
direct pollutants such as SO2, to secondary pollutants,

such as NOx. The nunbers of areas (both upw nd and

The term “contribute significantly” or variations of that
termis found in various other Cean Air Act provisions
concerning various pollutants, including, anong others
section 169B(c) (1) (visibility inpairnment), section 187(c)
(carbon nonoxi de), and section 189(e) (particulate matter).
The term has been defined differently under those various
sections. Indeed, in section 188(f), relating to
particulate matter, the term*“contribute significantly” is
used tw ce, and EPA has concluded that it should be given a
di fferent neaning for each of the two uses. “Addendumto
Ceneral Preanble for Future Proposed Rul emakings: State

| mpl enmentation Plans for Serious PM 10 Nonattai nnent Areas,
and Attai nnent Date Waivers for PM 10 Nonattai nnment Areas
Generally,” 59 FR 419998, 42004 (August 16, 1994).
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downwi nd) may vary. The nunbers of sources and anounts
of pollutants may vary. The status of both upw nd and
downwi nd control inplenentation efforts, and of air
quality planning efforts, may al so vary.

To illustrate the practical inportance of these
vari ations:
At one extrene, a relatively sinpler transport problem
may arise involving a direct pollutant, such as SQO2,
and one upwi nd State with one or a few sources, and one
dowwi nd State with one or a few sources. Under these
ci rcunstances, the sharing of the air basin presents
i nportant and conpl ex decisions, but it need occur only
as anong several sources. Mreover, a clear path to
attai nnent may be determ ned (although choosi ng anong
several alternative control schenes to reach attainnent
may be necessary). This scenario is simlar to sonme of

t he past EPA rul enakings. See Air Pollution Control

District of Jefferson County. Kentucky v. EPA, 739 F.2d

1071 (6" Gir. 1984).
The opposite extrenme is simlar to the
circunstances of the NOx SIP call and today’s
rul emaki ng. These actions involve the greater
technical conplexity of a pollution problem caused by a

secondary pol lutant, ozone. There are nunerous
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downwi nd areas with nonattai nnent problens, and

numer ous upw nd sources in nunerous upw nd States.

Upw nd sources have varying inpacts on the different
downw nd receptors. Downwi nd States are at varying
stages in ozone planning efforts; sonme do not yet have
approved attai nment denonstrations. |In addition,
varying control |evels may have al ready been

i npl enented by simlar sources.

These variables may profoundly affect the type of
control efforts on upw nd sources that may be
considered to be reasonable. For exanple: Assune that
Downwi nd State exceeds its NAAQS by 10 percent. The
anount of pollution is determned to be created in 90
percent part by sources in Doww nd State, and in 10
percent part by sources in Upwind State. In this
exanpl e, were the Upwi nd Sources to elimnate their
contribution, the Downw nd State woul d experience
attai nment of the NAAQS.

If the air basin in Doww nd State is viewed as
the resource of solely the citizens of Downw nd State,
then the Upw nd Sources may be obliged to elimnate 100
percent of their contribution. However, if the air
basin is viewed as a resource to be shared in sone

manner anong the citizens of Upw nd and Downw nd
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States, then a different pattern of control obligations
may emner ge.

Further, different results nay seem reasonabl e
dependi ng on existing control levels. For exanple, in
Scenario-1, assune that Upwi nd State has al ways enjoyed
attainment air quality, and Upwi nd Sources have never
i npl emented any controls, but that Downw nd State has
| ong experienced nonattai nnment air quality, and
Downwi nd Sour ces have al ready i npl enent ed extensive
controls. Under these circunstances, at |east sone
| evel of controls on Upwi nd Sources nmay seem
reasonabl e.

On the other hand, under Scenario-2, assune, that
Upw nd State is itself a nonattai nment area, and that
Upw nd Sources have al ready inpl enented extensive
controls to inprove air quality in Upwi nd State.

Assune further that Downw nd State has | ong experienced
attainment air quality, Downw nd Sources have never

i npl emented any controls, and only recently, growh in
Downwi nd State has led to sufficiently nore em ssions
from Downwi nd Sources to tip air quality into

nonattai nnent. Under these circunstances, a control

| evel on Upwi nd Sources that is |esser than under

Scenario-1, or even a zero control |level on Upw nd
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Sources, may seem reasonabl e.
111) Definition of the Significant Contribution Test
and Legislative History

The EPA believes that Congress provided in section
126/ 110(a)(2)(D) the flexibility to determ ne the
upw nd control obligations under these varying
circunstances. As indicated above, the term
“significant[]” nmay be construed broadly, to nean
“Inmportant” or “neaningful”. The Senate Report
acconpanyi ng the CAA Anendnents of 1977, which added
section 126, offered the follow ng description of the
pur pose of the addition of section 126:
The [1970 version of the Clean Air Act] did not specify
any abatenent procedure in the event that a stationary
source on [sic: in] one State did emt air pollutants
whi ch adversely affected the air quality control
efforts of another State. As a result, no interstate
enforcenment actions have taken place, resulting in
serious inequities anong several States, where one
State may have nore stringent inplenentation plan
requi renents than another State. For exanple, an
i npl enmentation plan for the State of Ohio was not even
proposed until 1976. It has now been chal |l enged and

has not yet been effectively inplenented. As a result,
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there are no enforceable control requirenents
applicable to nost of the significant major stationary
sources of sulfur oxides in Chio. The em ssions from
plants in Chio are transported across the Ghio River to
West Virginia, which nmust then cope wth pollution not
generated by a source under its own control; and nust
require nore stringent control of West Virginia sources
to attain the anbient air quality standards.

In the absence of interstate abatenent procedures,
those plants in States with nore stringent control
requi renents are at a distinct econom c and conpetitive
di sadvantage. This new provision is intended to
equalize the positions of the States wth respect to
interstate pollution by making a source at |east as
responsi ble for polluting another State as it woul d be
for polluting its own State.

S. Rep. 95-127 (95'" Cong. 1% Sess.) at 41-42.

Clearly, the legislative history of section 126
indicates that this provision, which of course relies
on the significant contribution test, is intended to
take into account relative control requirenments upw nd
and downwi nd. Congress’s focus on this specific factor
-- which concerns costs and equity, and not air quality

-- coupled wwth the fact that the term“significant”
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may be read broadly, has | ed EPA to conclude that the
term shoul d be defined broadly to take account of al
the inmportant aspects of the interstate pollution
problem In the context of ozone, EPA applies this
approach through a nmulti-factor fornula di scussed
bel ow.

It should also be noted that the statutory
provi sions contain no constraint that would indicate
that the downw nd States nust have devel oped attai nnent
denonstrations before upw nd controls may be inposed.
On the contrary, section 126(c) establishes a 3-year
period for inplenentation of controls that applies by
its terns, wthout any reference to the timng of
attai nnent needs downw nd. This provision indicates
t hat Congress intended section 126 controls to apply
even in the absence of downw nd attai nnent
denonstrati ons.
iv) Application of Significant Contribution Test to
Ozone Problems.
1) Nature of the Ozone Problem

The ozone transport problemin the part of the
United States covered by the section 126 petitions that
EPA is considering in today’s action may be

characterized as foll ows: There are several downw nd
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areas that have nonattainnent air quality under the 1-
hour ozone NAAQS, and numerous nore that have
nonattai nment air quality under the 8-hour ozone NAAQS.
These ozone problens are caused by the collective
em ssions from nunerous downw nd and upw nd sources.
As EPA stated in the NOx SIP Rule final rul emaking:

Unheal t hful |evels of ozone result from em ssions
of NOx and VOCs from thousands of stationary sources
and mllions of nobile sources and consuner products
and ot her sources across a broad geographic area. Each
source’s contribution is a small percentage of the
overall problem indeed, it is rare for em ssions from
even the largest single sources to exceed one percent
of the inventory of ozone precursors even for a single
metropolitan area. Under these circunstances, even
conplete elimnation of any given source’s em ssions
may wel |l have no neasurable inpact in aneliorating the
nonatt ai nnent problem Rather, attainnent requires
control s on numerous sources across a broad area.
Ozone is a regional scale problemthat requires
regi onal scal e reductions.
63 FR 57,375-76 (quoting NOx SIP call NPR)

Further, UAM YV air quality nodels show that the

maj or areas in the northeast, wth respect to which
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section 126 petitions have been submtted, have 1- and
8- hour nonattainment air quality problens that wll
continue even after all areas inplenent all controls
specifically required under the CAA  These nodel runs
assunme that the amount of emissions will continue to
grow at certain rates, and that neteorology wll recur
that replicates the types of weather episodes that
since 1988 have been conducive to ozone transport and
to a high I evel of exceedances of the ozone NAAQS.

Further, many States do not yet have SIPs approved
as denonstrating attai nnent for each of the downw nd
areas at issue that have nonattai nnent problens.

In addition, the areas with one-hour ozone NAAQS
probl ens have, by and | arge, inplenented nore controls
over a |longer period than have their upw nd
contributors. While sone downw nd nonattai nnent areas
have not yet fully inplemented all of their required
nmeasures, the UAM V nodeling shows that even when these
measures are fully inplenented, certain areas with
nonat t ai nnment probl ens woul d continue to show
nonat t ai nnent .

2) Reasonable Step iIn Ameliorating Ozone Nonattainment

Under the circunstances presented concerning the
ozone problem EPA believes it reasonable to interpret

section 126(b)/110(a)(2)(D)(i) to authorize a step in
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the direction of aneliorating the doww nd

nonattai nnment probl em by achieving cost-effective
reductions to elimnate an inportant conponent of the
upw nd contribution. Additional reductions may be
necessary from for exanple, sources in the downw nd
area itself or fromnational neasures that EPA may
promul gate. However, again, these sections do not
require an overall plan for attainnent prior to action
to elimnate significant upwi nd contri butions.

This interpretation treats section
126(b)/110(a)(2)(D)(i) as a control nmechanismthat is
simlar to numerous other provisions in the CAAin
whi ch Congress mandated cost-effective or
t echnol ogi cal | y achi evabl e reductions in ozone
precursors froma particular group of sources for the
pur pose of aneliorating ozone nonattai nment problens,
but without any requirenment for sone overall attainnent
pl an.

For exanple, in promul gating various nobile source
rules to control ozone precursors, EPA generally
exam nes the need for further reductions of those
precursors based on the expected attai nnment or
nonatt ai nnent status of areas nationwi de. The EPA then
exam nes whet her further regulation of the nobile

sources i s appropriate, based on the anount of
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em ssions fromthose sources as well as the feasibility
and cost-effectiveness of such regulation.? The
resulting rules are not designed, by thenselves, to
lead to attainnent in all areas; and in pronul gating

t hese rul es, EPA does not specify any particul ar
strategy for reductions from additional sources
designed to reach attainnment in all areas. As
addi ti onal exanples, EPA recently pronul gated standards
for nonroad diesel engines. EPA first noted the |evel
of contribution fromsuch engines to total nationw de
NOx and PM em ssions and stated that w thout further
controls, the contribution fromthese engi nes would

i ncrease. EPA then devel oped standards based on the
feasibility of controls, the amount of em ssion
reductions (in tons of NOx, VOC and PM reduced), and
the cost of the controls or control levels. Although
EPA did conpare the cost-effectiveness of these

st andards agai nst that of other standards, EPA did not

attenpt to integrate these standards into any specific

Different types of nobile sources are regul ated based on
different specific sections of the CAA, with sone sections

pl aci ng nore enphasis on one or nore of the criteria

menti oned above. E. g., section 202(i)(3)(c)(Tier 2 light-
duty standards based on need for further reductions,
availability of technol ogy, and cost-effectiveness); section
202(a)(3) (A (heavy-duty on-hi ghway standards refl ect
greatest reduction achi evabl e through avail abl e technol ogy,
consi dering cost, energy, and safety factors).
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strategy for achieving attai nment based on reductions
fromall sources. 63 FR 56968 (COct. 23, 1998). See 62
FR 54694 (Cct. 21, 1997) (promul gation of standards
requiring em ssion reductions from heavy duty notor
vehi cl es based on feasibility, taking into

consi deration cost-effectiveness, w thout specifying
any particular overall strategy for overall

attai nnment).

Simlarly, under section 183(e), Congress directed
EPA to determ ne the categories of consunmer and
commerci al products that account for at |east 80
percent of the VOC em ssions from such products in
areas that violate the ozone NAAQS. After doing so,
EPA nmust proceed to regul ate those categories of
sources by requiring “best available controls.” Again,
the statute does not specify the need for any
particular link to denonstrations of attainnent
downwi nd.

For these reasons, EPA disagrees with the
commenters who argued that EPA should deny the section
126 petitions because a nunber of nonattai nnment areas
may be brought into attai nment w thout transport
controls. Although this may be true, EPA s nodeling
shows areas with nonattai nment problens that are not

expected to be brought into attainnment even with
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transport controls.

The EPA al so disagrees with the commenters who
stated that the section 126 petitions should be denied
because i nplementation of the NOx SIP call (and,
presumably, the section 126 control program wll not
by itself achieve attainment. These commenters
suggested that this failure to achieve attainnent
i ndi cates that upw nd controls have no use for
attai nment purposes, and that only local controls
shoul d be i npl enent ed.

The EPA agrees that regional controls nmay not by
t hemsel ves result in attainment in all downw nd areas,
but nodeling shows that these controls aneliorate
nonatt ai nnment problens. In addition, EPA does not
bel i eve that Congress mandated an overall denonstration
of attainnment as a prerequisite to requiring even
initial reductions fromupw nd States whose em ssions
clearly are part of the nonattai nment problem All
that is necessary is an indication that these
reductions aneliorate the nonattainment problem
3) Factors in Weight of Evidence Test

Furt her, EPA believes that the weight-of-evidence
test that considers a series of factors is an
appropriate neans to define the significant

contribution standard.

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

171




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

a) Collective Contribution

One of the principal factors that EPA exam ned was
the collective contribution aspect of ozone formation,
descri bed above. That ozone is caused by the
col l ective contribution of numerous sources across a
broad geographic area is universally true, and thus is
true for each of the downw nd receptors. This factor
pushes in the direction of recognizing that even
relatively small (in an absolute sense) contributions
nmust be recogni zed as a nmeani ngful part of the problem
and thus potentially as part of the solution.
b) Extent of Downwind Problem

A second principal factor that EPA recogni zed was
the extent of the downw nd problens. As noted above,
for each downw nd area with nonattainnent air quality
under either or both the 1- and 8-hour NAAQS, EPA used
conputer nodeling to determne that certain of these
nonat t ai nnent areas woul d conti nue to have
nonatt ai nnment problens in the future, even assum ng the
i npl enentation by all areas of specifically required
CAA obligations. These circunstances indicate that
additional controls wll be necessary for the downw nd
areas to attain. This factor also pushes in the

direction of recognizing that even relatively small (in
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an absol ute sense) upw nd contri butions nust be
recogni zed as a neani ngful part of the problem and thus
potentially as part of the solution.
c) General Factors

EPA al so exam ned sone factors nore generally,
wi t hout applying themto each dowmw nd (or upw nd)
contributor. First, EPA recognized that in general, as
part of the Ozone Transport Comm ssion (OIC), the
section 126 petitioners have agreed to inplenment NOx
controls pursuant to a Menorandum of Understanding, --
the OTC NOx MOU -- which requires controls simlar to
t hose that EPA woul d nmandate were the section 126
petitions approved. Moreover, virtually all of the
downwi nd areas are thensel ves upwi nd contributors, and
t hus woul d be subject to the controls placed on
upwi nds. As a result, sources in the section 126
petitioning States nay be expected to be subjected to
at least the sane | evel of control as upw nd sources
targeted by those petitions. |Indeed, in general, the
SIPs in dowmw nd areas with one-hour NAAQS ozone
nonattai nment probl ens have already required ozone
precursor controls over a |longer period of tine than
have the upw nd areas. This factor, which is rel ated

to equity, also generally argues in favor of controls
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on upwi nd sources. As noted above, the legislative

hi story of the 1977 CAA Anendnents notes that one of

t he purposes of section 126 was to ensure this type of
equity.

Mor eover, because downw nd areas under the one-
hour NAAQS are already fairly vigorously controll ed,
the cost-per-ton renoved for additional downw nd
controls is generally higher than the cost-per-ton
renmoved for upwi nd controls. As EPA stated in the NOx

SIP call final rul e-

[1]n general, areas that currently have, or that in the
past have had, nonattai nment problens under the 1-hour
NAAQS, or that are in the Northeast Ozone Transport
Regi on (OTR), have already incurred ozone control

costs. The controls already inplenented in these areas
tend to be anong the | ess expensive of available
controls.... EPA has determned that, in general, the
next set of controls identified as available in the
downwi nd nonattai nnent areas under the 1-hour NAAQS
woul d cost approxi mately $4, 300 per ton renoved. By
conpari son, EPA has determ ned that the cost of the
regional reductions required [in the NOx SIP Call final
rul e] woul d approxi mate $1,500 per ton renoved. Thus,

it appears that the upw nd reductions required by [the
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NOx SIP Call final rule] are nore cost-effective per
ton renpved than reductions in the downw nd

nonatt ai nnent ar eas.

63 FR 57,379. This factor of relative cost-
ef fectiveness points towards controls on even
relatively small (in absolute terns) upw nd
contri butions.
d) AiIr Quality Metrics

The factors descri bed above infornmed EPA s
j udgnent about the size of upw nd contributions that
shoul d be considered to be a neani ngful part of
downwi nd attai nment problens. EPA enployed two air
quality nodels -- UAMV and CAMK -- which each
generated a set of nodeling runs to neasure the anount
of contribution generated by the upwind State’s entire
inventory of ozone precursors to the doww nd area’s
nonat t ai nment problem Commenters have questi oned
EPA' s eval uation of the inpact of the full anount of
the statew de inventory, as opposed to evaluating the
i npact of only the anount of em ssions required to be
reduced by the rul emaking. EPA believes it appropriate
to evaluate the inpact of the entire inventory because
this amount causes the upwi nd State’s contribution to

anbi ent ozone | evel s downw nd.
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The EPA evaluated this inpact on the basis of a
set of netrics for the UAMV nodeling runs, and a
separate set of netrics for the CAMK nodel i ng runs.
The EPA determned that, in light of the collective
contribution nature of the ozone problem and the extent
of the downwi nd ozone nonattai nnment problens, even
relatively small (in absolute terns) upw nd
contributions to those nonattai nnent problens should be
consi dered to be neani ngful conponents of the problens
and thus as potentially subject to controls. Only if
the statew de contribution was extrenely small did EPA
concl ude that none of the em ssions fromthe State’s
sources could be considered to contribute significantly
to the downw nd nonattai nment problenms. The EPA' s
specific evaluation of these metrics, including its
response to coments received, is discussed bel ow.
e) Cost-effectiveness Factor

After determ ning which upwi nd State em ssions
shoul d be considered part of the downw nd nonattai nnment
probl em EPA consi dered whether the portion of those
em ssions fromsection 126 sources could be reduced in
a highly cost-effective manner. EPA determ ned the
amounts that could be so reduced to be the anounts that

significantly contribute to doww nd nonattai nnent, and
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that therefore nmust be prohibited.? |In theory, if al
of the upw nd State’s em ssions cane from section 126
sources and could be elimnated through highly cost-
effective controls, EPA would conclude that all of

t hose em ssions shoul d be considered to contribute
significantly to nonattai nnent dowmw nd, and EPA woul d
require their elimnation. On the other hand, in
theory, if EPA determ ned that no highly cost-effective
controls were avail abl e, EPA woul d determ ne that none
of the em ssions contribute significantly, and

t herefore than none need be eli m nated.

The EPA received comments that it does not have
authority to use cost as a factor, or that if EPA could
consi der cost, EPA did not fornmulate its consideration
of cost in a rational manner. These coments are
di scussed bel ow. The EPA al so received comment that it
shoul d not apply a uniformlevel of control to al
af fected upwi nd sources. These comments are al so

di scussed bel ow.

2istrictly speaking, only the anmount of em ssions that may
be elimnated through highly cost-effective controls should
be considered the anmount that contributes significantly to
downw nd nonattai nment. For conveni ence, throughout the
noti ces and supporting docunents for today’s action, as well
as the notices and supporting docunents for the NOx SIP cal
final rul emaki ng, EPA occasionally refers to the entire
anmount of em ssions fromthe upw nd State as contributing
significantly to nonattai nment downw nd.
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) Air Quality Modeling of Amount of Reductions

Finally, as a general consideration, EPA nodel ed
t he upwi nd reductions and determ ned that they
generally were consistent with the attai nnent needs of
the downw nd areas with nonattai nnment problens. That
is, the reductions fromaffected sources in each upw nd
State, conmbined with reductions from affected sources
in the other upw nd States, resulted in neani ngful
anbi ent i nprovenent downw nd, and did not result in any
situation in which upw nd sources were required to
reduce nore than necessary to achieve attainnment in
each of the downw nd areas that they inpact. This
consideration further supports EPA s determ nation as
to significant contribution.

c) Comments and EPA Responses
1) Vagueness

Some commenters considered the significant-
contribution test as EPA defined it in the NPR to be
vague or uncl ear.

O her comenters did not appear to consider the
test to be vague, and EPA believes that its discussion
of the test in the NOx SIP Call rul emaking (referenced
in the section 126 NPR) adequately expl ai ned the

Agency’s interpretation and net hodol ogy. |n any event,
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EPA bel i eves that the description above of the
mul tifactor test further el aborates on the connection
of each of the primary and secondary factors to the
concl usi ons drawn.
11) Collective Contribution

In the NPR, EPA incorporated the determnation in
the NOx SIP call that whether the upw nd sources’
contribution to nonattainnent downwind rises to the
| evel of significance is determned, in part, by
reference to the anbient inpact of all of the ozone
precursor em ssions in the upwi nd sources’ state, as
i ndi cated by the state-by-state UAMV and CAMk nodel i ng
runs. In addition, EPA evaluated the inpact of the
reductions in em ssions by nodeling the inpact of al
upw nd reductions on downw nd receptors.
1) Comments

Commenters argued that EPA erred in considering
collective contribution as a factor in the
determ nation of significant contribution. According
to the comenters, EPA enploys the collective
contribution approach to evaluate the downw nd air
quality inpact of em ssions fromsources in each upw nd
State by considering those em ssions to be part of the

entire set of nulti-upw nd-state em ssions. According
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to the coomenters, EPA then determ nes that because the
entire set of nulti-upw nd-state em ssions collectively
contributes significantly to nonattai nnent downw nd,
each upwind State’s em ssions, and em ssions from al
the targeted sources in each upw nd State, should be
considered to contribute significantly to nonattai nnent
downw nd. According to the comenters, sections 126(b)
and 110(a)(2)(D)(i) should be read to require

eval uation of the downw nd air quality inpact of

em ssions fromonly the particul ar sources targeted by
the section 126 petitions, or at nost from each upw nd
State on a State-by-state basis, and not on any
geographically larger basis. Sone comenters stated
that the terns of section 126(b), which Iimt EPA' s
possi ble finding to “any naj or source or group of
sources,” requires EPA to nmake the determ nation of
significant contribution on the basis of each source or
group of sources targeted by the section 126 petitions,
and not on a state-w de basis.

Commenters further stated that reliance on broader
nodel i ng results based on collective contribution
failed to evidence the precise contribution fromthe
targeted upw nd sources or their individual states, and
allowed EPA to claimthat the small contributions from

the targeted sources were in fact |arger because they
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were linked to contributions fromother sources. The
comenters further expressed concern that the
coll ective contribution approach proves too nuch
because it could be used to conbine any particul ar set
of emssions wwth a much | arger set of em ssions that
have a | arge inpact downw nd, and thereby support the
claimthat the initial set of emssions is partly
responsi ble for that large inpact downwind. Simlarly,
EPA received comments that it should evaluate the
petitions on a petition-by-petition basis.
2) Responses
a) Petition-by-Petition

The EPA agrees that wth respect to each section
126 petition, EPA nust nake a determination as to
whet her the sources identified in that petition
contribute significantly to nonattainment in the
petitioning state. EPA believes that it may rely on
the collective contribution factor to informits
judgnent as to the level of contribution that it may
consider to be significant. That is, as explai ned
above, even relatively small anmounts of contribution
(in an absolute sense) may be considered to be
significant in light of the collective contribution of

many sources of the ozone problem
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b) Statewide Groups of Sources

Further, section 126 authorizes EPA to grant a
petition with respect to either “any maj or source” or
“group of stationary sources.” The EPA believes it is
reasonable to treat all section 126 sources in a single
upwi nd State as a “group[] of sources,”?2 rather than
to treat sources individually or to treat smaller sets
of sources as a “group”. As noted el sewhere, ozone
results fromem ssions of nunmerous sources over a broad
geographic area; in many cases, even the |argest source
conprises less than 1% of the inventory. Accordingly,
attenpting to quantify the inpact of individual
sources, or even small groups, may prove futile.

EPA believes it is reasonable to confine its
anal ysis of the section 126 sources to a state-by-state
basis, so that the inpact of em ssions from sources in
one upwi nd State is anal yzed separately fromthe inpact
of em ssions from sources in another upw nd State
(except, as described bel ow, for analyzing the inpact
of the reductions fromthe section 126 controls). That
is, EPA did not conbine em ssions fromnore than one

upwi nd State in its UAMV zero-out or CAM

*The term “group of sources” is not defined, and does not
excl ude ot her reasonabl e net hods of conbi ning sources, such

as conbining all targeted sources in a particul ar geographic
regi on.
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apportionnment nodeling. EPA agrees that it is sensible
to demarcate sets of upwi nd em ssions al ong sone |ines,
and eval uate those sets separately.

The EPA believes that in the context of section
126 action, demarcating sources by state lines is
reasonabl e. Al though em ssions and the ozone they
generate of course do not respect state boundari es,
t hose boundaries are inportant for regul atory
pur poses. 2 As discussed el sewhere in today’'s
rul emeki ng, under EPA's interpretation of section 126,
sources subject to that provision may not emt in
excess of the amounts that woul d be authorized under
SIP provisions that neet the requirenents of section
110(a)(2) (D) (i)(l). In the case of ozone precursors,
the section 110(a)(2)(D(i)(l) requirements are applied
on the basis of state-wide emssions. |If State-w de
em ssions contribute significantly to nonattai nnent
downwi nd, then the State’s section 126 sources may be
subject to SIP controls; if state-w de em ssions do not
contribute significantly, then the State’s section 126
sources woul d not be subject to SIP controls. For

these reasons, it is appropriate to evaluate the inpact

2 | n general, under the CAA, States are given the prinmary
responsibility for air pollution prevention and control.
Section 101(a)(3).
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of State-w de em ssions fromall source categories in
order to determ ne whether the em ssions fromthe
section 126 sources should be considered to contribute
significantly.

By the sane token, if EPA finds that em ssions
froma State’'s section 126 sources contribute
significantly to nonattai nment doww nd because State-
w de em ssions contribute significantly, the State may
promul gate SIP controls that woul d achi eve sufficient
em ssions reductions so that EPA may concl ude that the
section 126 sources in that State should no | onger be
considered to contribute significantly to
nonattai nment. The State may place these SIP controls
on any sources it chooses, and is not limted to
i nposing controls on the section 126 sources. Under
t hese circunstances, as discussed el sewhere in today’s
rul emaki ng, EPA may rescind the section 126 fi ndi ng.
This determnation — that in light of the SIP controls,
the section 126 sources no |onger contribute
significantly — is possible if the initial finding that
the section 126 sources do contribute significantly was
made in the context of exam ning the em ssions fromthe
upw nd State itself.

This anal ysis | eads EPA to conclude that in

determ ni ng whet her the sources targeted in each
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petition make a significant contribution to the
petitioning state, EPA may rely on the results of the
State-by-State UAMV zero-out nodeling and the state-
by-state CAM X nodeling as the primary basis for that
determ nation. These nodels allow a determ nation that
state-wi de em ssions do or do not contribute
significantly to nonattai nnment doww nd, and therefore
— under EPA's interpretation of section 126, as

descri bed i medi ately above -- whether the em ssions
fromthe section 126 sources contribute significantly
to nonattai nment.

The EPA al so believes that the collective
contribution aspect of ozone formation provides a
separate basis for relying on the determ nation of
whet her State-w de em ssions contribute significantly
as the basis for the determ nation that em ssions from
section 126 sources contribute significantly. That is,
because an ozone nonattai nment results fromthe
em ssions of numerous sources across a broad geographic
area, and because the State-w de em ssions froma
particular upwi nd State contribute significantly to
that problem then the various emtters within the
upw nd State should be considered to contribute
significantly to that problem

Both of the above bases for relying on State-w de
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em ssions inpacts to determ ne whet her section 126
source em ssions contribute significantly -- EPA s
interpretation of the relationship of section 126(b) to
section 110(a)(2)(D) (i), and the collective
contribution aspect of ozone formation -- are
consistent wth certain facts concerning the NOx

em ssions inventories for the upwi nd States associ at ed
W th ozone transport problens. Specifically, as

di scussed bel ow, for each upwi nd State subject to
today’ s rul emaki ng, the section 126 sources are a
substantial portion of the State-w de NOx inventory.
Thus, it is nore readily apparently, that because the
entire upw nd State em ssions contribute significantly,
the portion of those em ssions fromthe section 126
sources contribute significantly.

The EPA is well aware that the netrics for
determining the air quality conponent of the
significant contribution test are based on the entire
set of em ssions fromthe upwi nd State, not only the
em ssions fromthe section 126 sources. It is
concei vabl e that nodeling only the emi ssions fromthe
section 126 sources would result in smaller anbient
i npacts downwi nd, and that those smaller inpacts, if
anal yzed on the basis of the netrics and threshol ds

devel oped for State-w de em ssions, may not exceed
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t hose threshol ds.

The EPA believes it sensible to link its
determ nations to the state-by-state nodeling of
em ssions of all ozone precursors in each state. For
certain upwi nd States, this nodeling indicates that al
ozone precursors in the State contribute significantly
to nonattai nment downw nd. A group of sources that
represents a substantial portion of those em ssions
shoul d be considered to contribute significantly to
nonat t ai nment downwi nd as well. Oherw se, the
determ nation that all of a State’'s em ssions
contribute significantly could in effect be defeated by
t he sinple expedient of dividing those em ssions anong
vari ous source categories, and determ ning that the
em ssions from each source category are too fewto

constitute a significant contribution.?*

24 EPA acknowl edges that it is theoretically possible for
there to be two adjoining upwi nd States, one of which has a
NOx inventory that contributes significantly downw nd, but
that has only a few em ssions from section 126 sources; and
the second of which has a NOx inventory that does not
contribute significantly downw nd, but that has a |arge
percentage of em ssion fromsection 126 sources. These
theoretical circunstances could lead to the anonaly that the
relatively few em ssions fromsection 126 sources in State-1
may be subject to section 126 controls, but the greater

em ssions fromsection 126 sources in State-2 nay not be
subj ect to section 126 controls. These factual
circunstances are not present in this or related

rul emakings. Al the States for which actions are being
taken contain both substantial anobunts of em ssions from
utilities and fromother sources. No upwind States contain
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Addi ti onal data sets support EPA' s technica
determ nation that em ssions fromthe section 126
sources contribute significantly doww nd. For the NOx
SIP call rul emaki ng, EPA conducted air quality nodeling
runs indicating the inpact of em ssions reductions,
conparabl e to those required today, in certain of the
upw nd States. These nodel runs indicate that anbient
ozone reductions occur in northeastern nonattai nment
areas as a result of these reductions. It should be
noted that some of the section 126 petitioning States
do not target sources in all of the upw nd States that
EPA determ ned during the NOx SIP call rulemaking to
contribute significantly to those States. Even so, EPA
believes that the sources targeted by the section 126
petitions overlap sufficiently with this NOx SIP cal
nodel i ng so that the conclusions of this nodeling —
t hat upw nd NOx reductions inprove anbi ent ozone
concentrations doww nd — apply as well in today’s
action. This nodeling is described in
Air Quality Mdeling Technical Support Docunent for the
NOx SIP Call, Docket A-96-56, No. VI-B-11, p. 70.

In addition, the U runs perforned by EPA,

descri bed below, confirmthat the anpbunt of em ssions

an exceptionally high percentage of em ssions from section
126 sources, but do not contribute significantly.
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reductions fromeach upwi nd State’s section 126 sources
has a nmeani ngful downw nd inpact. Although EPA did not
conplete these U-runs on a state-by-state basis, the
results indicate an inpact fromeach upw nd State’s
sources. In sone cases, these inpacts are small in an
absol ute sense, a result that is to be expected when
t he amount of em ssions reductions fromsources in a
particular upwi nd State required through the highly
cost effective controls is relatively small, and when
t hose sources are distant fromthe downw nd receptors.
However, the reduction in downw nd ozone levels is
meani ngful, and thus supports the affirmative technical
determ nati on nade today concerning the section 126
sources in that upw nd State, because ozone
nonat t ai nnent probl ens are caused by em ssions from
numer ous sources over a broad geographic area, and
t hose probl enms nmust be sol ved by achi eving em ssions
reductions from nunerous sources over a broad
geographic area. Both the U-runs and the nodeling
descri bed i medi ately above that EPA conducted for the
NOx SIP call indicate that the anbient inpact of the
em ssions reductions fromsources in a particular
upw nd State are nore di scernible when they are
conbi ned with conparable reductions fromsources in

ot her upwi nd St at es.
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111) Bright Line

Commenters argued that EPA should have established
a bright line test based on air quality inpact al one.
Under this view, EPA would determ ne that a specified
frequency and/ or magni tude of anbi ent ozone i npact
woul d constitute a significant contribution, so that
anounts of NOx em ssions that cause an inpact higher
than the specified amount woul d have to be reduced to
t he point where the remaining em ssions caused an
i npact | ess than the specified amunt. Proponents of
t hi s approach have pointed out that EPA s approach
results in a situation in which Upwind State-1 that is
near to a downw nd nonattai nment area may continue to
contribute a substantially higher anmount of ozone to
the downwi nd area even after it inplenents the highly
cost effective controls than Upwi nd State-2 that is
further away fromthe nonattai nment area contributes
even before Upwind State-2 inplenents any controls.

The EPA rejected the bright-Iine approach because
EPA considers it reasonable, in the context of the
ozone nonattai nment probl enms under both the 1- and 8-
hour NAAQS, to interpret the significant contribution
standard as mandating the elimnation of the portion of
NOx em ssions from sources in states upw nd of the

nonattai nnment problens that nmay be elimnated through
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hi ghly cost-effective controls, when those em ssions
cause even a relatively small (in an absol ute sense)
ozone inpact. Interpreted and applied in this manner,
section 126(b)/110(a)(2) (D) authorize a useful step
towards aneliorating ozone nonattai nnment problens. As
di scussed above, in many other instances, Congress has
directly mandated, or has authorized EPA to require, a
cost- or technol ogy-based control schene designed to
reduce ozone precursors for the purpose of aneliorating
nonattai nnment probl ens.

The EPA recogni zes that this interpretation and
application of the significant contribution test
di m ni shes the inportance of the fact that ozone
precursors have a greater inpact the closer they are
emtted to the nonattai nnent problem However, all of
the sources subject to the affirmative technica
findings contribute to the nonattai nnent burdens in an
anount that, considering the collective contribution
nature of the ozone problem nust be viewed as
meani ngful .  Moreover, nothing in sections
126/ 110(a)(2) (D) indicate that Congress intended that
sources in upwind States closer to a nonattai nnent
probl em bear a proportionately |arger burden of
em ssions reduction. Conpare By section 211(c)(4)(0O

(EPA may approve state fuel controls, and thereby waive
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Federal preenption of such rules, only after finding
that “no other nmeasures that would bring about tinely
attai nment exist, or if other neasures exist and are
technically possible to inplenment, but are unreasonable
or inpracticable;” this provision indicates Congress
knew how to require that control schenmes be
prioritized).
iv. Other Factors

In addition, sone comenters stated that it was
unlawful to include certain factors in the significant
contribution test, including the secondary factors
concerning (1) the overall fairness of the control
regimes required of the dowmw nd and upw nd areas
(it ncluding the extent of the controls required or
i npl enented by the downw nd and upwi nd areas), and (2)
general cost considerations, including the relative
cost-effectiveness of additional doww nd controls
conpared to upwi nd controls.
The comenters argued that these factors are invalid
because section 110 does not by its terns authorize
consi deration of cost and econom c fairness. They
further argued that EPA has overl ooked the fact that
sone States in the South and M dwest have al ready
incurred significant control costs and have attai ned

conpliance with the 1-hour NAAQS.
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As di scussed bel ow, EPA believes that the
significant contribution test does permt consideration
of cost factors. Indeed, the Senate Report expl aining
passage of section 126 in the CAA Amendnents of 1977
made cl ear that one purpose of the provision was to
enabl e downwi nd sources that were subject to controls
because | ocated in nonattainnment areas to assure that
their upwi nd conpetitors that contributed to the
nonattai nment problem would not reap the conpetitive
advant ages of lighter control burdens. S. Rep. 95-127
(95'" Cong. 1%t Sess.) at 41-42.

Further, evidence avail able to EPA indicates that
in general, sources in the one-hour nonattai nnent areas
have incurred greater control obligations than sources
in the upw nd areas.

2. Cost Factor

Summary: In the NPR, EPA proposed to follow the
interpretation of the significant contribution test set
forth in the SIP Call Final Rule. In particular, EPA
proposed to use the cost of available controls in

upw nd areas as a factor in the significant
contribution test.

In today's action, EPA has concluded that the
proposed determ nation of significant contribution is
appropriate. Thus, after determning the degree to
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whi ch NOx em ssions from naned source categories
contribute to downw nd nonattai nnent or mai ntenance
problens in the petitioning States, the Agency

determ ned whet her any anounts of the NOx em ssions
fromthose source categories nmay be elimnated through
controls that are highly cost effective on a cost-per-
ton basis. EPA has concluded that the anmount of NOx
em ssions from naned source categories that can be

el imnated through application of highly cost-effective
control neasures contributes significantly to
nonat t ai nment or nai ntenance probl ens downw nd for

pur poses of sections 110(a)(2)(D) and 126.

The EPA received many comrents critical of the use
of the availability of cost-effective control neasures
in any way in the test for determ ning significant
contribution. These coments generally fell into two
categories. Comenters in the first category typically
asserted that the existence of a "significant
contribution” to nonattai nnent shoul d be based nerely
on the quantitative anount of ozone transported from
sources in one State to another and that cost should be
irrelevant to the inquiry. These comrenters argued
that a significant contribution should not be any |ess
significant sinply because it is uneconomc to control,

and that an insignificant contribution should not
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becone significant sinply because it is economcal to
control. Rather than an elenent of the significant
contribution analysis, the commenters suggested that
the cost of controls should only be rel evant for

pur poses of selecting controls once the Agency found
that the anount of contribution in fact nmet sone bright
line quantitative neasurenent for significance.

By conparison, commenters in the second category
argued that EPA should not utilize the cost of controls
as an element of the significant contribution
determ nation because it would unduly limt relief
from ozone transport from upwi nd sources. These
coment ers suggested that by |linking the determ nation
of significant contribution to the availability of
hi ghly cost-effective controls, upw nd sources could
continue to emt NOx that has an adverse transport
i npact sinply because of the cost of em ssions control,
whereas the finding of significant contribution should
be based sinply on the actual anobunt of ozone transport
in the dowmmwi nd State without regard to the cost of
controls upw nd.

Response: EPA disagrees with the comenters' assertions
that the relative cost of controls has no place in the
determ nation of significant contribution. EPA

believes that cost of controls in general, and the
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consideration of the availability of highly cost-
effective controls in particular, is an appropriate
factor for consideration in making the determ nation of
significant contribution. The EPA notes that the term
"significant contribution” is not defined in the
statute and that neither the statute nor the

| egi sl ative history provides neani ngful guidance for
interpreting the term As explained el sewhere in this
docunent, EPA contends that Congress nodified the Act
in the 1990 Amendnents to incorporate the concept of

significant contribution as applied by the Agency and

the courts to provide a de mnims exception for
pol l utant transport across State boundaries. EPA had
formerly interpreted section 110(a)(2)(E) of the 1977
Act to include this concept because otherw se the
Agency arguably had to reject SIPs that allowed for any
anount of cross-boundary transport, no matter how

m nut e. See, e.q., Connecticut v. EPA, 696 F.2d at

164.

In prior determ nations of significant
contribution, whether in the context of section 126
petitions or in partial SIP revisions, EPA has
generally utilized a nulti-factor test to assess the
presence or absence of a significant contribution to

nonatt ai nment . See, e.q., Proposed Deternination Under
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Section 126 of the Cean Air Act (Interstate Pollution

Abatenent), 49 FR 34851, 34859 (Septenber 4, 1984).

The determ nations included consideration of a variety
of factors addressing issues simlar to the issues
addressed by the factors in the significant
contribution test utilized by EPA for today's Section
126 determ nations. EPA has previously included the
rel ati ve cost of controls as one consideration in the
determ nation of the existence of a significant
contribution. 1d., (including as a factor "the

rel ative costs of pollution abatenment between source
that contribute to a violation"). EPA has nmade these
determ nations on a case by case basis and has stated
that the enunerated factors are not exclusive. See

Fi nal Determ nation Under Section 126 of the Cean Air

Act (Interstate Pollution Abatenent), 49 FR 48152

_______ (Decenber 10, 1984) ("EPA enunerated a
nonexhaustive |list of factors which the Adm nistrator
may take into account in determ ning whether a
contribution is significant") . Gven the lack of a
statutory definition of what em ssions "contribute
significantly to nonattai nnent," EPA believes that it
has discretion to decide what factors woul d best

acconplish the statutory goal of elimnating upw nd

em ssions that conprise a significant contribution to
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downwi nd nonatt ai nnment .

Thr ough nodel i ng, EPA has determ ned that the
sources covered by this section 126 action
significantly contribute to downw nd anbi ent
concentrations of ozone in one or nore petitioning
States. Because of the pervasive problem of ozone
transport across a |l arge geographic area, many upw nd
sources covered by today's action nay be the source of
ozone for several downw nd States. It does not
necessarily follow, however, that EPA should force the
sources to halt all em ssions activities to elimnate
the contribution to downw nd St at es. EPA bel i eves
that a definition of significant contribution that
required the elimnation of all em ssions that
contribute to downw nd nonattai nnent is not a practical
or appropriate nethod to address the conpl ex
over | appi ng transport problens posed by ozone.
Therefore, EPA nust utilize a workable nethod to
determ ne when a contribution is significant for
pur poses of section 110(a)(2)(D)

EPA has concluded that it is appropriate to
utilize a multi-factor approach to assess whether there
is a significant contribution and to take into account
the availability of highly cost effective control

measures to the named sources as one factor in that
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anal ysis. EPA believes that whether sone anount of
em ssions is significant depends, in part, upon the
avai lability of highly cost-effective controls.

In 1990 Congress anended section 110(a)(2)(D) to
make clear that contribution nust be “significant”,
i.e., not de mnims, while remaining silent on the
criteria EPA should use to nake a determ nation of
significant contribution. Especially in light of EPA' s
past practice of using a nulti-factor approach --

i ncluding cost -- to assess contribution, Congress’
action affirns that EPA retains discretion under the
CAA to consider factors other than air quality when
maki ng a determ nation of significant contribution.

The EPA' s approach is consistent with case | aw

concerning the CAA, as well as other statutes. See

Warren Corp. v. EPA, 159 F.3d 616, __ (D.C. Grr.

1998), amended on ot her grounds, 164 F.3d 676 (1999)
(deferring to EPA's interpretation that CAA section
211(k)(8) allows EPA to consider econonm c factors as
well as air quality in pronul gati ng gasoline anti -

dunpi ng provisions), citing NRDC v. EPA, 824 F.2d 1146,

1157 (D.C. Cir. 1987) (en banc) (interpreting CAA
section 112 and rejecting the view that “as a matter of
statutory interpretation, cost and technol ogi cal

feasibility may never be considered under the Clean Air
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Act unl ess Congress expressly so provides”);

| nt ernati onal Brot herhood of Teansters v. United

States, 735 F.2d 1525, 1529 (D.C.Cir. 1984) (“In the
absence of clear congressional direction to the
contrary, we will not deprive the agency of the power
to fine-tune its regulations to accommodate worthy
nonsafety interests” under a statute focused on

safety); Gand Canyon Air Tour Coalition v. FAA 154

F.3d 455, 475 (D.C.Gr. 1998) (FAA properly considered
effects of rule on air tourismindustry where statute
did not forbid such consideration and required not
total but only “substantial restoration of the natural
quiet.”). Wen Congress intends to exclude
consideration of all issues other than air quality
concerns, it has used decidedly different statutory

| anguage than appears in sections 126 and 110(a)(2) (D)

See Lead Indus. Ass’'n v. EPA, 647 F.2d 1130, 1148-50

(D.C.Cr. 1980) (Congress’ directive to promnul gate
primary national anbient air quality standards which
“allow [] an adequate margin of safety . . . to protect
the public health” precluded consideration of cost and
technol ogy factors). \Where, as here, the statute is
silent regarding the factors EPA may or nmay not
consider, it is generally permssible for the Agency to

consi der other relevant factors or policy objectives in
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carrying out the statutory goal, absent sone indication
to the contrary in the statutory text, structure or

history. _ NRDC v. EPA, 824 F.2d at 1157, 1158; see also

| nt ernati onal Brot herhood, 735 F.2d at 1528-29.

Sone commenters point to a Suprene Court case,

Union Electric v. EPA 427 U. S. 246 (1976) for the

proposition that EPA may not include costs
considerations in the interpretation of “significant

contribution.” In Union Electric, the Suprenme Court

found that the 1970 version of section 110(a)(2) did
not all ow EPA to di sapprove an attai nment sul fur

di oxide (SO2) SIP on the ground that the SIP s control
measures for conplying with the SO2 NAAQS woul d be so
stringent as to be technologically or economcally
infeasible. 1d. at 265. The Suprenme Court nmade it
clear that Congress left States free to choose
technol ogy forcing neasures to achi eve attai nnment
within what was then a three-year deadline. Id. at
268-69. This holding is sinply inapposite to EPA's
interpretation of “significant contribution.” Wth
respect to the separate question, whether EPA can take
cost into account in interpreting the m ninmumthat
State SIPs are required to include, the Suprene Court
expressly states that “the Adm ni strator may consider

whet her it is economcally or technol ogically possible
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for the state plan to require nore rapid progress than
it does.” 1d. at 264, fn. 13. This |anguage fromthe
case supports EPA's interpretation of “significant
contribution” rather than the views of comenters.
Finally, EPA notes that the 1977 | egislative
hi story of the CAA denonstrates that Congress was
clearly concerned about the relative cost of pollution
control in upw nd and doww nd states when it added
section 126 to the CAA. The Senate Report acconpanyi ng
the Cean Air Act Anendnents of 1977, which added
section 126, offered the follow ng description of the

pur pose of the new section’s addition:

In the absence of interstate abatenent
procedures those plants in States with nore
stringent control requirenents are at a

di stinct economi c and conpetitive

di sadvantage. This new provision is intended
to equalize the positions of the States with
respect to interstate pollution by making a
source at |east as responsible for polluting
another State as it would be for polluting

its own State.

S. Rep. 95-127 (95th Cong. 1st Sess.) at 41-42. This
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| egi sl ative history evinces Congressional concern about
econom ¢ equity and supports EPA s consi deration of
cost-effectiveness as a factor in determning
significant contribution.
C. EPA’s Interpretation of Section 126: 8-Hour NAAQS
Summary
In the NPR, EPA proposed to nmake a finding that

certain sources and categories of sources identified in
the 8126 petitions significantly contribute to
attainnment in, or interfere with maintenance by, one or
nore of the petitioning States. EPA proposed to nmake
this finding based upon evidence that upw nd sources
contribute significantly to violations of the ozone
NAAQS under both the pre-existing 1-hour standard and
the new 8-hour standard which EPA recently pronul gat ed.

EPA' s proposed approach was consistent with that of
the NOx SIP Call in which the Agency concl uded that 22
States and the District of Colunmbia nust submt State

| mpl enmentation Plan (“SIP") revisions to prohibit
speci fied anobunts of NOx em ssions in order to reduce
NOx and ozone transport across State boundaries in the
eastern half of the United States. See, “Finding of
Significant Contribution and Rul emeking for Certain
States in the Ozone Transport Assessnent G oup Region

for Purposes of Reducing Regional Transport of Qzone;
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Rule,” 63 FR 57,356 (Cct. 27, 1998). 1In the latter
action, EPA extensively discussed the Agency’s
authority and rationale for finding that violations of
t he 8-hour ozone standard are appropriate for
consideration in the assessnent of interstate transport
of ozone in violation of CAA 8110(a)(2)(D). 1d., 63 FR
at 57,370-74. In the NPR for today’ s action, EPA also
proposed to make the finding of significant
contribution for purposes of 8126 based, in part, upon
viol ation of the 8-hour standard in full recognition
that the Agency has not yet formally designated any
areas as nonattai nnment under the 8-hour standard.

EPA recei ved nunmerous comments on this issue,
either directly or through cross references to earlier
comments on the NOx SIP Call. Those comenters
critical of EPA's use of the 8-hour standard raised
four specific argunents: (i) that EPA cannot base the
finding of significant contribution on violations under
the 8-hour standard before the Agency has desi gnat ed
any areas as nonattai nment under such standard; (ii)

t hat EPA cannot use nodeling to establish nonattai nnment
of the 8-hour standard as a basis for the finding of
significant contribution; (iii) that EPA cannot base
the finding of significant contribution on the 8-hour

standard now and nust wait until after conpletion of

204



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

SIPs to inplenent that standard under CAA 8172; and
(1v) that EPA's reliance upon violations of the 8-hour
standard for purposes of the NOx Sip Call or this
finding under section 126 is inconsistent with
President Cdinton's stated inplenentation plan for that
st andar d.

Response: Although EPA has previously replied to these
comments in connection with the NOx SIP Call as noted
above, it wishes to reiterate and expand upon those
responses here.

(a) Use of the 8-hour standard before designation

of nonattai nnent areas for that standard. The

commenters noted that EPA will not formally designate
nonattai nnent areas for the 8-hour ozone standard until
the year 2000. The commenters argued that until such
formal designation, EPA cannot nmake any determ nation
concerning significant contribution of a pollutant from
a State to any such future nonattainnment area in
another State. According to the comenters, until EPA
desi gnates areas for nonattai nment under the 8-hour
standard, the Agency has no authority either to
requi re SIP subm ssions under 8110(a)(1) or to make
findings of significant contribution under 8126 with
respect to the 8-hour standard. The heart of the

commenters’ argunent is that 8110 may enpower EPA to
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rectify interstate pollutant transport, but that EPA
must read the term“area” into 8110(a)(2)(D)(i)(l) so
t hat EPA has no authority to do so absent formally
desi gnat ed nonattai nnent areas. As further evidence of
their position, the commenters alleged that the new
source review requirenents and other ozone
nonattai nment provisions of the 1990 CAA apply only to
areas designated as nonattai nnent.

EPA di sagrees that it nust have designated 8-hour
standard nonattai nnment areas prior to taking today’s

action under §126(b). First, §110(a)(2)(D)(i)(I)

provides, inter alia, that a SIP nust prohibit

em ssions that “contribute significantly to
nonattainnment in ... any other State.” The provision
does not, by its terns, indicate that this doww nd
“nonattai nnent” nust already be formally designated
under 8107 as a nonattai nnment “area.” Because the
provi sion does not include the term*®area” in
conjunction with the term “nonattai nnment,” EPA believes
that the express terns of the statute do not support
the claimof the coomenters. Simlarly, 8126 as a
whol e al so makes no reference to nonattail nnent “areas”
and instead pointedly refers only to air pollution

whi ch can contribute to violation of the rel evant

NAAQS. In 8126(a)(1l)(B), the provision states, inter
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alia, that States must provide notice of new or
nodi fied sources “which may significantly contribute to

levels of air pollution in excess of the [NAAQS] in any

air quality control region outside of the State”
(enphasi s added). Likew se, 8126(c) contains no
restrictions upon violations or renedi es based upon the
exi stence of nonattainnent areas. Mst inportantly
for today' s action, 8126(b) provides that any State may
petition EPA for a finding that sources in another
State are making a significant contribution, but does
not tie that finding to the existence of a formally
desi gnated “nonattai nnent area” in the petitioning

St at e.

EPA contends that it would be unreasonable to read
into 8126 a requirenent that States nust wait until
formal designation of nonattai nment areas before they
may petition the Agency for relief or before the EPA
may take action to alleviate transport. Such an
approach would permt upw nd States to inundate
downwi nd States with em ssions for extended periods of
time before downwi nd States could seek relief. Gven
that 8126(a) clearly contenpl ates advance notice of
construction or nodification of sources before they
begin to contribute to downwi nd | evels of air

pol l uti on, regardl ess of whether the downwi nd area is
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desi gnat ed nonattai nnent or not, EPA believes that
Congress did not intend to preclude States from seeki ng
recourse through 8126(b) prior to official designation
of nonattai nnent status. As expl ai ned el sewhere, EPA
contends that the statutory reference in 8126(b) shoul d
read “8110(a)(2)(D)(i),” thereby establishing that
Congress intended that States have the right to
petition for a finding that sources in a State
contribute significantly to nonattai nnment in, or
interfere with mai ntenance by, another State.

By contrast, EPA notes that other provisions of
the CAA do explicitly enploy the term*“area” in
conjunction with the term “nonattai nnment,” and that
these provisions clearly refer to areas designated as
nonattai nnment. See, e.qg., 88107(d)(1)(A) (i),
181(b)(2)(A), 211(k)(10)(D). Simlarly, the provisions
to which the comenters appeared to refer, 8172(b) and
8172(c) (5) (new source review) and 8181(a)(1l) and 8182
(classified ozone nonattai nnment area requirenents), by
their terns apply to a designated nonattai nnent “area.”
EPA finds it unremarkabl e that provisions which
explicitly inpose requirenents on nonattai nnent areas
apply to nonattai nment “areas.” Rather than supporting
the comenters’ claim EPA believes that the difference

bet ween the explicit wording of the provisions
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illustrates the distinction Congress intended in the
statute. The sections at issue, 8110(a)(2)(D) and
8126, do not make reference to nonattai nment “areas,”
but rather to “nonattainment” or to levels of air
pollution in excess of the NAAGS.

As further evidence of the distinction in the
provi sions, EPA notes that 8176A(a) authorizes EPA to
establish a transport region whenever “the
Adm ni strator has reason to believe that the interstate
transport of air pollutants fromone or nore States
contributes significantly to a violation of a [ NAAQS]
in one or nore other States.” This reference to “a
violation of a [ NAAQS]” nakes clear that EPA is
aut horized to forma transport regi on when an upw nd
State contributes significantly to dowmw nd area with
nonattai nnment air quality, regardl ess of whether the
downwi nd area is designated nonattainnent. EPA al so
notes that the renmedy under 8176A is a SIP call under
8110(a)(2) (D), thereby shedding light on the neaning of
8110(a)(2) (D) and confirm ng that the Agency may use
that provision as a tool to alleviate interstate
transport. The EPA believes that 8110(a)(2)(D) and
8126 should be read the sanme way because of the
paral |l el s between those provisions and 8176A(a). Al

of the provisions address transport and all are
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triggered when em ssions froman upw nd area
“contribute significantly” to air pollutants downw nd.
EPA believes that it is appropriate in Iight of these
related provisions to apply a consistent approach to
interpreting and i nplenmenting the provisions. Thus,
EPA contends that the term “nonattainment” in
8110(a)(2)(D) is synonynous with “a violation of the
[ NAAQS]” in 8176A. Section 126(b), in EPA s opinion,
refers to 8110(a)(2)(D) (i), thereby incorporating that
standard by reference. None of the three provisions
at i1ssue here make reference to nonattai nnent “areas,”
and EPA believes that this common fact is significant.
EPA al so notes that the CAA contains other
provisions that refer to the actual air quality status
of a particular area rather than to the area’s formally
desi gnated status. These provisions include: (i)
88172(c) and 171(1), the reasonable further progress
requi renents which require nonattainment SIPs to
provide for “such annual increnmental reductions in
emssions ... as ... may ... be required ... for the
pur pose of ensuring attainment of the [ NAAQS]; and (ii)
8182(c)(2), the attai nnent denonstration requirenent,
whi ch mandates a “denonstration that the [SIP] ... w |
provide for attainment of the [ NAAQS].” These

provisions refer to air quality status rather than to
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t he designated status of the area in question. 1In a
series of notices in the Federal Register, EPA has
relied on these references to air quality status,

rat her than designated status, in determning that
areas seeking to redesignate from nonattai nnent to
attai nment did not need to conplete Rate OF Progress
SIPs or attai nnent denonstrations, even though those
requi renents generally apply to areas designhated as
nonattai nnent. EPA took these actions because the air
quality for those areas seeking redesignation was, in
fact, in attainnment notw thstanding their formal

desi gnation as nonattai nment areas. See “State

| npl enent ati on Plans: CGeneral Preanble for the

| npl enentation of Title | of the Cean Ar Act
Amendnent s of 1990; Proposed Rule,” 57 FR 13, 498,
13,564 (April 16, 1992); “Determ nation of Attai nment
of Ozone Standard for Salt Lake and Davis Counti es,
Ut ah, and Determ nati on Regarding Applicability of
Certain Reasonabl e Further Progress and Attai nnment
Denonstration Requirenents; Direct Final Rule,: 60 FR
30,189, 30,190 (June 8, 1995); and “Determ nati on of
Attai nnment of Ozone Standard for Salt Lake and Davis
Counties, Utah, and Determ nation Regarding
Applicability of Certain Reasonable Further Progress

and Attai nnent Denonstration Requirenents; Final Rule,”
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60 FR 36, 723, 36,724 (July 18, 1995). The EPA' s
interpretation was upheld by the Court of Appeals for

the 10" Circuit in Sierra Cub v. EPA 99 F.3d 1551,

1557 (10" Cir. 1996).

EPA has concluded that it may take today’ s action
before formal designation of nonattai nnent areas under
t he 8-hour standard. EPA believes that it is clear
that the reference in 8110(a)(2)(D(i)(l) to
“nonattainnent” refers to actual air quality, not the
formal designation status of an area. EPA believes
that it is also clear that 8126(b) is tied to actual
air quality rather than to designation status. The
explicit terns of 8110(a)(2) and 8126 do not refer to
nonattai nnment “areas.” Such a reading would not be
reasonable in light of the purpose of the provisions to
halt em ssions of pollutants which significantly
contribute to nonattai nnent or maintenance of
attainnment in other States. Accordingly, EPA believes
that this issue is controlled by the clear terns of the
statute and is resol vabl e under the first step of
Chevron. If, however, the provisions were anbi guous on
this point, then EPA believes that, under the second
step in the Chevron analysis, a court should give EPA
deference for its reasonable interpretation. EPA

contends that interpreting “nonattainment” to refer to
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air quality is reasonable for the reasons descri bed
above. Additional argunents based upon the structure
of the Act are detailed in EPA's action on the NOx SIP
Call. See, 63 FR 57,356, 57,372 .

(b) Use of nodeling to support a finding of

significant contribution to nonattai nnent of the 8-hour

st andar d. The commenters al so argued that EPA cannot
use “nodel ed nonattai nment areas” for purposes of 8126
to determ ne whether the em ssions of sources in one
State contribute significantly to nonattai nnent of the
8- hour ozone standard in another State. By the
comenters’ reasoning, EPA nust first define such
nonattai nnment areas in accordance with the applicable
regul ations for determning violations of the ozone
standard. Thus, the commenters argued that EPA can
only make the determ nation of significant contribution
to nonattainment of the 8-hour standard in accordance
with nmonitoring requirenments of 40 CF. R 850.10. 1In
particular, the commenters objected to EPA using
nodel ed nonattai nment areas in advance of devel oping a
procedure for States to perform attai nnent
denonstration nodeling for the new 8-hour standard.
EPA di sagrees with the comenters on the
appropri ateness of using nodeling to establish

nonattai nment. First, EPA disagrees that it may not
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generally use nodeling to assess the likelihood of a
future significant contribution to nonattai nnent or
interference with nmaintenance as contenpl ated by 8126.
The provision does not direct the Agency as to the
particular nmethod it nust use to make the finding.

Hi storically, however, EPA has used nodeling to
determ ne the presence or absence of such an inpact.

See, e.qg., Air Pollution Control District of Jefferson

County, 739 F.2d at 1077-79 (Agency reliance on

nodel i ng); New York v. EPA, 852 F.2d at 580 (Agency

criticismof insufficient nodeling). Mreover, EPA
notes that 8126 inplicitly contenpl ates that EPA may
use nodeling to assess significant contribution. In
particul ar, 8126(b) provides that any State may
petition for a finding that any source or group of
sources “emts or would emt” in violation of §110.
This construction indicates that EPA may determ ne
whet her sources would violate the provision now or in
the future, thereby requiring that the Agency would
have to nodel to determ ne whether there would be a
future significant contribution to nonattai nnent or
interference with nmai ntenance in the petitioning State.
This anticipation of prospective significant
contribution is likewse inplicit in 8126(a) which

provi des for notice in advance of construction of major
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new sources or the nodification of existing sources
t hat woul d have the sane effect. Thus, 8126 not only
does not preclude EPA from nodeling to make a finding,
it logically requires it in the case of petitions
all eging future significant contributions to
nonattai nnent or interference wth mai ntenance. To
interpret 8126 to forbid the use of nodeling to predict
future air quality conditions would be inconsistent
with the statute and absurd.

Second, EPA notes that the commenters appear to
m sunder st and how t he Agency did use both nonitoring
data and nodeling to project whether areas will be in
nonat t ai nnent of the 8-hour standard in the future for
purposes of this action. EPA did obtain nonitoring
data which denonstrated that many areas in the
petitioning States are currently violating the 8-hour
st andar d. At the outset of the process, EPA thus
relied on actual nonitored data of the type desired by
the comenters. As described in nore detail in the
NPR, EPA then utilized nodeling to determ ne which
areas currently violating the 8-hour standard woul d be
likely to continue to violate the 8-hour standard in
2007, factoring in expected ozone reductions and
concomtant air quality inprovenents from Federal and

State control neasures. Significantly, EPA used
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nodel ing not to add areas to the lIist of nonattai nnment
areas, but rather to subtract fromthe list of areas
al ready shown through nonitoring data to be in
violation of the 8-hour standard at this tinme. EPA
believes that this conservative approach is a
reasonabl e means to anticipate which areas wl|
continue to be in nonattai nnent of the 8-hour standard
unl ess sources in upw nd States undertake additional
control neasures. By contrast, the comenters inply

t hat EPA cannot possibly determ ne which areas wll be
in nonattainnment in a future year unless EPA waits
until that year for actual nonitored data show ng that
nonattai nnment. Such an approach woul d be i nconsi stent
with the provisions of 8126 as di scussed above, and
woul d be illogical because it would preclude EPA from
encouragi ng upwi nd States to obtain em ssion reductions
that the Agency can now reasonably identify through
nodel i ng as necessary for downw nd States to achi eve
attai nnent of the 8-hour standard as expeditiously as
practicabl e.

(c) Einding of significant contribution to

nonatt ai nnent under the 8-hour standard before

subm ssions of SIPs in accordance with 8§172. The

commenters al so argued that EPA cannot nmake a finding

under 8126(b) using the 8-hour ozone standard because
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of timng issues. In the NOx SIP Call, EPA concluded
that States nust submt SIPs for the new 8-hour
standard in accordance with the schedule in 8110(a) (1),
i.e., within three years after promul gation of a new or
revised NAAQS. The commenters clained that such a
tinmetabl e is unauthorized under the CAA and that EPA
must follow the schedule set forth in 8172(b), which
provides that SIPs required to satisfy nonattai nnent
areas are due three years after the designation of an
area as nonattai nment pursuant to 8107(d). Because EPA
has stated that it intends to conplete the designation
process for nonattai nnment areas under the 8-hour
standard in 2000, the commenters reason that SIPs to
address that nonattai nment would not be due until 2003.

Fol |l owi ng that reasoning, the commenters argued that
because of the schedule set forth in 8172(b), EPA
cannot now use violations of the 8-hour standard in
connection with petitions under §126.

For the reasons detailed in the NOx SIP Call, EPA

di sagrees with the contentions of the conmmenters
concerning the timng of the NOx SIP Call and SIPs to
i npl enment the 8-hour standard. See, 63 FR 57, 356,
57,372-74. Wth respect to today’s action under
8126(b), EPA reiterates that 88110(a)(1) and (2)

aut horize the Agency to require SIP revisions to
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address SIP requirenents in 8110(a)(2)(D) on the
schedul e set forth in the NOx SIP Call.

EPA al so notes that 8126 itself contains no
reference to 8172 as a tineline for requiring SIP
revisions or inplenentation of necessary em ssion
reduction requirenents as a result of a finding under
8126(b). In fact, 8126(c) specifically stipulates that
exi sting sources may not continue to operate |onger
than three nonths after a 8126(b) finding unless the
source “conplies with such emssion limtations and
conpliance schedules ...as may be provided by the
Adm nistrator.” |f EPA extends the conpliance period,
8126(c) provides that the source nust conply “as
expeditiously as practicable, but in no event |onger
than three years after such conpliance.” EPA believes
that the explicit provisions of 8126 refute the
commenters’ inplication that the Agency cannot take
action under 8126(b) until after the designation of
nonat t ai nnent areas and subm ssion of SIPs for the 8-
hour standard and the ultinmate potential conpliance
date, i.e., potentially as nuch as ten years after
desi gnation. Having established that sources in upw nd
jurisdictions will significantly contribute to ozone
nonattai nnent or interfere with maintenance in the

petitioning States, EPA has authority to take action

218



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

and to require conpliance in the tinme frame that the
Agency believes wll allow attai nnent as expeditiously
as practicabl e.

Al t hough the commenters clained that it is absurd
to grant the 8126 petitions now because this action
will require upwi nd em ssion reductions prior to
forcing downwi nd areas to inplenent all statutorily
requi red or necessary controls, EPA disagrees. As
expl ained in connection with the NOx SIP Call, downw nd
nonattai nnment areas have historically borne the brunt
of controls designed to reduce ozone and ozone
precursors for many years. |In spite of these efforts,
many areas have had difficulty neeting the 1-hour ozone
standard because of the influx of ozone and ozone
precursors fromupwi nd jurisdictions. Under the new 8-
hour standard, nonitoring data indicate that nore and
| arger areas will potentially be in nonattainnent. EPA
therefore believes that it is even nore inportant to
i npl enment regional control strategies to mtigate
interstate pollution in order to assi st downw nd areas
i n achieving attai nnent. As such, the granting of the
8126 petitions is not an effort “to enforce the 8-hour
standard” prematurely as alleged by the coomenters, but
rather the exercise of appropriate authority to begin

to alleviate em ssions that are already contributing to
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anbi ent air conditions which exceed that standard.
This action will help neet the statutory objective of
achieving attai nment as expeditiously as practicable.

(d) Einding of significant contribution under the

8-hour standard in light of President dinton's

i npl enentation plan for the standard. Commenters al so

clainmed that EPA's use of the 8-hour ozone standard for
pur poses of the proposed 8126 findi ng was i nconsi stent
wth President Cinton’s Menorandum of July 16, 1997,
entitled “Inplenmentation of Revised Air Quality
Standards for Ozone and Particulate Matter” (the

“Inpl emrentati on Menp”). See, 62 FR 38,421 (July 18,
1997). That docunent acconpani ed EPA s promul gati on of
t he new 8-hour NAAQS for ozone. The comrenters noted
that the I nplementation Meno nmade explicit reference to
the statutory tineline for inplenentation of the new 8-
hour standard and indicated that there would be up to
three years to designate nonattai nnment areas under the
new 8- hour standard, up to three nore years to devel op
SIPs for the new 8-hour standard, and up to a total of
ten years fromdesignation to conply with the new 8-
hour standard. The commenters inplied that the
presence of the “general tineline” in the

| mpl enment ati on Meno precl udes EPA from making a finding

of significant contribution under 8126 using the 8-hour
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standard at this tine.

EPA di sagrees that today’s finding is inconsistent
with the I nplenentation Meno. EPA believes that the
coment ers have overl ooked key passages of the
| npl enent ati on Meno whi ch nake clear that the Agency is
to take action to alleviate regional transport of ozone
and ozone precursors imediately, rather than to wait
until formal designation of nonattai nment areas under
t he 8- hour standard.

Contrary to the commenters’ inplications, the
| mpl ement ati on Meno does not state that EPAis to do
nothing to inplenent the 8-hour ozone standard until
after designation of nonattai nnent areas and subm ssion
of SIPs. The docunent explicitly discussed the need
for a regional strategy to address ozone nonattai nnent
and the investigation of strategy options by the Ozone
Transport Assessnent G oup (OTAG to alleviate
interstate transport of ozone. See, 62 FR at 38, 425.
In particular, the Inplenentation Meno stated “that EPA
will propose a rule requiring States in the OTAG region
that are significantly contributing to nonattai nment or
interfering with mai ntenance of attainnent in downw nd
States to submt SIPs to reduce their interstate
pollution.” 1d. This was a clear reference to the NOX

SIP Call. The Inplenmentation Meno prom sed i ssuance of
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the NOx SIP Call final rule in Septenber of 1998, well
i n advance of designation of nonattainnment areas for
the 8-hour standard. Significantly, the Inplenentation
Meno did not indicate that EPA would restrict the NOx
SIP Call to nonattai nnent areas under the old 1-hour
standard. To the contrary, the docunent stated, inter
alia, that : “Mst inportant, based on the EPA s
review of the |atest nodeling, a regional approach,
coupled with inplenmentation of already existing State
and Federal Clean Air Act requirenents, wll allowthe
vast mapjority of areas that currently neet the 1-hour
standard but woul d not otherw se neet the new 8- hour
standard to achieve healthful air w thout additional
| ocal controls.” [d. |In other words, the
| mpl enent ati on Meno contenpl ated that control neasures
under the NOx SIP Call would help alleviate
nonat t ai nnent of the 8-hour standard. Rather than
suggesting that EPA is to defer any action to ensure
reductions in em ssions that contribute to regional
ozone transport to achieve the 8-hour standard, the
| mpl enmentation Meno clearly contenpl ated that EPA
shoul d and woul d take appropriate action in advance of
desi gnati ons.

Simlarly, wwth regard to the “transitional

classification,” the Inplenmentation Meno provided that:
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“Because many areas will need little or no additional
new | ocal em ssion reductions to reach attai nnment,
beyond those reductions that will be achieved through
the regional control strategy, and will come into
attai nment earlier than otherw se required, the EPA
will exercise its discretion under the lawto elimnate
unnecessary | ocal planning requirenents for such
areas.” 1d. The referenced “regional control
strategy” is the NOx SIP Call. Again, the
| mpl enment ati on Meno not only does not direct inaction
on the 8-hour standard, it specifically presunes that
EPA will take action on a regional basis to mtigate
ozone transport without regard to whether or not it has
formal |y designated areas as nonattai nnent for the 8-
hour standard.

In short, EPA believes that the Inplenentation
Meno reflected the intention that EPAis to take
appropriate advance action to ensure future conpliance
wi th the 8-hour standard, and that such action should
specifically include a regional strategy to reduce
ozone and ozone precursors such as NOX. It is not
reasonabl e to assune that EPA nust wait up to three
years for formal designation of nonattai nnent areas,
much | ess the additional three years for devel opnent of

nonattai nnent SIPs or up to twelve years for ful
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conpliance, before it may take appropriate action to
address interstate transport under 8110(a)(2)(D) (i),
whether in the formof the NOx SIP Call, as
specifically contenplated in the Inplenentation Meno,
or otherw se under 8126. At the time of the
| mpl enent ati on Meno, EPA had not yet proposed to take
action on the 8126 petitions and thus the absence of
references to those petitions is not significant. Like
the NOx SIP Call, EPA s action under 8126 is based upon
a finding of significant contribution by sources in
upwi nd States. Like the NOx SIP Call, EPA' s action on
the 8126 petitions is prem sed on the need to achi eve
regi onal reductions in ozone and ozone precursors in
order to enable all States to achieve the 8-hour
standard expeditiously. EPA s finding under 8126 is
consistent wth the | nplenentati on Meno.
D. EPA’s Interpretation of Section 126: Remedy

In the NPR, EPA proposed a set of controls that
woul d apply if any of the petitions were granted. The
EPA further proposed the maxi mum of the 3 years all owed
by the statute fromthe date of the final approval of a
section 126 petition to the date that the affected
upw nd sources nust inplenent controls that EPA may
pronmul gate. The EPA further proposed that if the

petitions were granted during the fall of 1999, EPA
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woul d grant a maxi mum of 3 years fromthe begi nning of
t he next ozone season. The EPA received nunerous
comments on this aspect of the rul emaking.
1. Three-Year Period

Sone commenters sought a | onger-than-3-year
period, but EPA continues to believe that the section
126(c) provisions that establish this period should be
interpreted as establishing a ceiling of no nore than 3
years for inplenentation
2. Uniform Level of Controls
a. Comments

Commenters argued that EPA has not justified
uni formcontrol |evels on upw nd sources in |ight of
the varying inpacts anong the different upw nd sources
and the downw nd receptors. These comenters stressed
that in general, the greatest part of a doww nd area’s
nonatt ai nnent problemresults fromemssions |ocal to
the downw nd area; that the next greatest part of the
problemresults fromem ssions in adjoining States; and
that em ssions fromfurther upwind States are a
relatively small part of the problem According to
these commenters, it would be nore cost-effective in
terms of anmbient inpact to focus nore controls on

sources in the |ocal and adjoining areas.
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The commenters further stated that the fact that
the section 126 petitions present fewer downw nd
receptors (conpared to the NOx SIP call) that are
concentrated in the northeast renders the uniform
remedy particularly suspect. Comenters added that EPA
concerns about the difficulty of establishing a renedy
Wi th state-by-state variations was not a valid reason
if state-by-state variations were otherw se
justifiable.

b. Response

The EPA's response to these coments is simlar to
EPA' s response to comments that EPA should establish a
bright-1ine approach for determ ning significant
contribution. That is, EPA believes its uniform
approach to the remedy is reasonabl e, regardl ess of
whet her ot her approaches woul d al so be consi dered
reasonabl e.

Mor eover, EPA s approach to the renmedy stens
directly fromits interpretation of the significant
contribution test. EPA s interpretation incorporates
the application of cost-effective controls to determ ne
t he ambunt of em ssions considered to contribute
significantly. This application is, by its terns,
uni form anong all upw nd sources.

EPA believes that this approach to the significant
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contribution determ nation, and thus to the renedy, is
reasonable. As noted above, sections
126(b)/110(a)(2)(D)(i)(1) do not include criteria for
defining and applying the significant contribution
test. In addition, section 126(c) does not include
criteria for determning the level of controls that EPA
is authorized to pronul gate (except for the general
requi renent that the controls nust be designed to
“bring about conpliance with the requirenents contained
in” section 110(a)(2)(D)[(i)] as expeditiously as
practical, but in no case later than three years after
the date of such finding”).

In particular, Congress did not provide any
requi renent that |ocal sources or adjoining sources are
obligated to inplenent reductions sooner, or to a
greater degree, than sources further away. Congress
has i ncl uded conparabl e provi si ons under ot her
requi renents. For exanple, the Cean Air Act
Amendnent s of 1990 included section 182, which
established a five-step set of graduated controls on
ozone nonattai nment areas. The |evel of control
requi renents for nonattainment areas increase with the
severity of their nonattainnent problem At the | ower
and upper boundaries of this schene, areas with

“marginal” problens are required to inplenent a lighter
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| evel of controls, section 182(a); and areas with
“extrene” problens are required to inplenent a nuch

hi gher |evel of controls, section 182(e). By
conparison, in sections 126/110(a)(2) (D), Congress did
not indicate nore stringent sets of controls on upw nd
areas that imediately adjoin doww nd states with
nonat t ai nnent problens, and a | ower |evel of controls
on the further upw nd areas.

As an additional exanple, section 211(c)(4)(0O
provides the test for granting a waiver of Federal
preenption for State fuel controls. Under this test,
EPA may approve the state fuel controls only after
finding that “no other neasures that would bring about
tinely attainment exist, or if other neasures exist and
are technically possible to inplenent, but are
unreasonabl e or inpracticable.” This provision
illustrates that Congress knew how to require that
control schenes be prioritized, and Congress chose not
to include such a requirenent in sections
126/ 110(a) (2) (D) (i) (1).

As noted above, under these circunstances, EPA
believes that it has discretion under Chevron to
devel op a reasonable interpretation that gives effect
to the statutory purposes of aneliorating air pollution

transport.
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For the reasons descri bed above, EPA believes it
has a valid basis for establishing controls that are
hi ghly cost-effective on section 126 sources in States
whose overall NOx em ssions contribute significantly to
nonattai nment downw nd. As noted above, this approach
is fully consistent wwth the approach Congress and EPA
have taken in many other instances in which controls
have been inposed on ot her sources. The EPA s approach
results in controls on sources whose em ssions have a
meani ngf ul i npact on nonattai nment downw nd, in |ight
of the collective contribution nature of ozone
nonattai nnment probl ens.

In addition, as noted above, inposing a |ower --
or even a zero -- level of controls on sources that are
further away, yet still emt into the sanme air basin as
the nore highly controll ed sources, would give the
| esser controlled sources a conpetitive advant age.

This conpetitive advantage runs contrary to one of the
pur poses of section 126, as expressed by the

| egi slative history, described above, of elimnating
the conpetitive advantages enjoyed by upw nd sources at
t he expense of downwi nd sources.

Further, for the NOx SIP call rul emaking, EPA
conducted air quality nodeling that assuned | ower

| evel s of controls on sources in certain upw nd States.
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The results of this nodeling generally indicated that

| oner levels of controls in the further-away upw nd
States resulted in fewer ozone reductions in the

nort heast nonattai nnment areas, conpared to a uniform

hi gher | evel of control. See Air Quality Mdeling
Techni cal Support Docunent for the NOx SIP call, Docket
A-96-56, No. VI-B-11, p. 69.

The EPA believes that the above-described reasons
fully justify its decision to adopt, as the renedy, a
uni form set of highly cost-effective controls. As
addi ti onal reasons, EPA notes that a non-uniformrenedy
woul d create substantial adm nistrative conplexities,
as described in the NOx SIP call rulemaking. In
addition, in the NOx SIP call NFR EPA determ ned that
em ssions in each upw nd state—including the section
126 sources in those states— generally contribute to
several downwi nd nonattai nment problens under the 1-
hour NAAQS, and numerous downw nd nonatt ai nnent
probl ens under the 8-hour NAAQS. For sone of these
downwi nd nonattai nnent probl ens, the downw nd states
have submtted a section 126 petition for which EPA is
today granting an affirmative technical determ nation;
for others, the dowmwind State has recently submtted a
section 126 petition; and for others, the downw nd

States have not submtted a section 126 petition.
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Regar dl ess, EPA believes that in determ ning whether a
contribution is significant, including assessing the
cost-effectiveness of the upwind controls, it is
reasonabl e to recognize that in general, those controls
Wil result in benefits throughout several downw nd
areas under the one-hour NAAQS, and nunerous downw nd
areas under the eight-hour NAAQS. This issue is
further discussed in the NOx SIP Call final rule, 63 FR
57404-05. As a result, EPA believes that the controls
for each upwi nd State should be considered as providing
benefits for at |east several, and in sone cases nmany,
downwi nd areas. As a qualitative matter, the fact that
the controls provide benefits in nunmerous downw nd
areas significantly inproves the efficacy of the
controls.
E. Obligations of Downwind States
1. Comments

Nunmer ous commenters representing the interests of
upw nd sources and States stressed that in many cases,
the petitioning States have not conpleted all of the
SIP requirenents to which they are subject under the
CAA Anendnents of 1990. These commenters argued that
the section 126 petitions should be denied on this

basi s.
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2. Response

The EPA di sagrees that inconplete SIPs would
preclude EPA fromissuing findings requested by the
section 126 petitioners concerning upw nd sources.

The EPA responded at |length to conparabl e conments
in the NOx SIP call final rule, 63 FR 57,380, and EPA
i ncor porates those responses into today’s action. 1In
addi tion, EPA has included in the rul emaki ng docket for
today’s action a set of tables identifying the SIP
subm ttal requirenents applicable to various downw nd
nonat t ai nnent areas under the 1990 CAA Anendnents, and
summari zi ng the progress nade by the downwi nd states in
conpleting their requirenents. Although the downw nd
States have not yet conplied with sonme SIP submtta
requi renents, they have conplied with the vast majority
of those requirenents.

In addition, neither section 126(b)-(c) nor
section 110(a)(2)(D) contains any requirenents that the
section 126 petitioners or other downw nd states
conplete their SIP requirenents before they becone
entitled to the section 126/110(a)(2)(D) protections.
By conparison, in other CAA provisions, Congress
requi red conpliance with SIP requirenents before a
State with a nonattai nment area would be eligible for

certain benefits. See section 107(d)(3)(E)(ii) and (v)
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(nonattai nnent area may be redesignated to attai nnent
only if, anong other things, SIP has been approved and
State has net applicable requirenents); section
181(a)(5)(A) (nonattai nment area nmay receive an
extension of attainnent date if, anong other things,
State has conplied with all SIP requirenents).
Congress did not establish such strictures with respect
to the downwi nd State under sections 126(b)-(c) or
110(a) (2) (D) (i) (1) .

In addition, as EPA pointed out in the NOx SIP
call final rule, 63 FR 57,380, air quality nodeling
shows that even if the downw nd states were to conply
fully with all of the specifically required CAA
controls, they would continue to experience
nonat t ai nnment problens to which em ssions from sources
in the upw nd States are contributing.

F. Effect of 1-Hour Attainment

In the section 126 NPR, EPA proposed whi ch upw nd
States contain sources of em ssions naned in the
petitions that contribute significantly to
nonattai nment problens in the petitioning States under
the 1-hour ozone standard, and where petitions were
based on it, the 8-hour ozone standard that EPA
pronmul gated to replace the 1-hour ozone standard.

These |inked upwi nd States, which are identified in
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Tables I1-1 and 11-2 in the section 126 NPR (63 FR
56303), were based on determ nations nade in the NOx
SIP call. After the publication of the section 126 NPR
two additional states, Maine and New Hanpshire,
subm tted petitions under the 8-hour ozone standard.
EPA published a suppl enmental proposal regardi ng those
petitions on March 3, 1999 (64 FR 10342).

After publication of the section 126 NPR on
Cct ober 21, 1998, EPA prelimnarily determ ned that the
air quality data for 1996-1998 for certain areas in the
petitioning states indicated that those areas— which
were still violating the 8-hour ozone standard--were no
| onger in violation of the 1-hour ozone standard.
These areas were: Boston-Law ence-Wrcester,
Massachusetts- New Hanpshire; Portland, Mi ne;
Por t snmout h- Dover - Rochest er, New Hanpshire; and
Provi dence, Rhode Island (63 FR 69598, Decenber 17,
1998).2°5 In addition, EPA believes that the 1996-98
air quality data for Pittsburgh, Pennsylvani a,
i ndicates that Pittsburgh has attained the 1-hour ozone

st andar d. | f EPA reaches a final determ nation that

#*Based on these data, EPA published a notice of proposed
rul emaki ng on Decenber 17, 1998 (63 FR 69598), in which the

Agency proposed to determ ne that the 1-hour standard had
been achieved in these areas and would no | onger apply to
t hose areas.
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t hese areas have attained the 1-hour standard, EPA w ||
conclude that the 1-hour standard will no | onger apply
anywhere in Maine, New Hanpshire, and Rhode I sl and.
The 1-hour standard will still apply to certain areas
i n Massachusetts and Pennsyl vania. Moreover, all of
these areas currently violate the new 8-hour standard
t hat EPA pronul gated to replace the 1-hour standard.

Because EPA has prelimnarily determ ned that
t hese areas no |l onger have air quality in violation of
the 1-hour standard, EPA believes it would not be
appropriate for EPA to consider them as downw nd
receptor areas for purposes of determ ning whether
upw nd areas are significantly contributing to 1-hour
nonattai nnment in these areas. Wile EPA has not yet
made a final determ nation that these areas are
attaining the 1-hour standard, EPA believes that, in
light of the air quality nonitoring data for 1996-98
for these areas, it is prudent to delete them as
receptor areas for purposes of this action under
section 126.

It is inportant to note that the nore protective
8- hour ozone standard applies in all of these areas.
Pennsyl vani a, Maine, Massachusetts, and New Hanpshire
all petitioned EPA under both the 1-hour and 8-hour

ozone standards. A determ nation that any of the areas
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in these States has air quality neeting the 1-hour
standard does not affect EPA' s significant contribution
determ nati ons under the 8-hour standard with regard to
8- hour nonattai nment and mai nt enance problens in these
States. Indeed, the deletion of these areas as
receptor areas for the 1-hour standard has no i npact
what soever on which States EPA has identified as
contributing to ozone problens in the petitioning
States. In fact, nore upwind States were identified as
contributors based on the 8-hour standard than on the
1- hour standard. As no upwi nd States were identified as
contributors based solely on Rhode Island s 1-hour
petition, the deletion of Rhode Island as a 1-hour
receptor does not affect the conclusions as to the
identification of which sources are significant

contri butors.

The original coment period on the section 126 NPR
cl osed on Novenber 30, 1998, prior to EPA's prelimnary
determ nation that these areas had nonitored attai nnent
of the 1-hour standard based on 1996-98 nonitoring
data. As discussed in Section |I.G 2, at the request of
two comenters, EPA reopened the section 126 NPR
comment period to take comment on the inpacts of the
1996-98 air quality data on the section 126 rul enaki ng.

The majority of the commenters agreed that EPA
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shoul d deny petitions based on the 1-hour standard that
seek findings against upw nd sources with regard to
downw nd areas where the 1-hour standard is net.

Several of the petitioning States commented that a
determ nation that an area had attained the 1-hour
standard should not alter EPA's proposed findings of
significant contribution related to those specific
areas. The States argued that such a determ nation
does not guarantee that the 1-hour standard will be
mai ntained in the future. Two of the States suggested
that favorabl e neteorol ogy may have been a | arge factor
in the current attainment conditions and that the
upw nd sources are still significantly inpacting the
ar eas.

As discussed in Section |I.B., the 8-hour ozone
standard is intended to fully replace the 1-hour
standard. However, when EPA pronul gated the 8-hour
standard, it decided that the 1-hour standard woul d
continue to apply in an area for an interimperiod
until the area achieved attai nment of that standard.
Once EPA mekes a final determ nation that the 1-hour
standard is attained, the standard wll be revoked and
States are expected to focus their planning efforts on
devel oping strategies for attaining the 8-hour

standard. As nentioned previously, attainment of the
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1- hour standard does not inpact EPA's action on a
petition under the nore stringent 8-hour standard. To
the extent that a State has 8-hour ozone problens, a
State may seek a finding under that standard. In this
rul emeki ng, a finding under the 8-hour standard yields
the sane requirenments for upwi nd em ssions reductions
as a finding under the 1-hour standard.

Several commenters said that the 1996-98 air
quality data indicating attainnment of the 1-hour
standard in sone areas in the Northeast indicates that
there is a trend in air quality inprovenent, even
w t hout the section 126 control measures and,
therefore, the petitions should all be denied. The EPA
agrees that there are general downward trends in ozone
concentrations in the Northeast. The EPA has reported
the air quality changes over the 10-year period 1988 to
1997 in the docunent, "National Air Quality and
Em ssions Trends Report, 1997" (Trends Report) (EPA
454/ R-98-016). However, EPA cautions that the air
quality trends are historical records of what has
occurred and al one do not indicate future trends.

Anbi ent ozone trends are influenced by year-to-year
changes in neteorol ogi cal conditions, population
grow h, VOC to NOx ratios, and changes in em ssions

from ongoi ng control neasures. The EPA does not agree
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that current trends indicate that new NOx control
prograns are not necessary. Rather, the data help show
that NOx and VOC controls can be very effective in
reduci ng ozone. Since passage of the CAA Anendnents in
1990, States have inplenented many new VOC and NOx
em ssions control progranms which have hel ped to reduce
ozone levels. However, for nmany areas, these
reducti ons have not been sufficient to provide for
attai nment of the 1-hour and/or 8-hour standard. In
addition, the magjority of the areas in the Northeast do
not show significant downward trends in em ssions (See
Trends Report nmaps, pages 58-59). For exanple, New
York City and Phil adel phia show no significant downward
(or upward) trends for the 1-hour and 8-hour standards
over the past few years (See Trends Report, pages 160
and 162). In order to see future air quality
i nprovenents, EPA believes additional control measures
are necessary to reduce em ssions and offset grow h.
The section 126 petitions are one way in which States
are seeking to ensure that their transported em ssions
are reduced.

Furthernore, there is no basis for denying all of
the petitions on the basis of any such trend. Al of
the petitioning States contain areas that violate the

8- hour standard and there are many areas in the
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Nort heast that still violate the 1-hour standard.

The EPA received comments that the nodeling is
fl awed because it projects 1-hour nonattainnment for
2007 in areas for which the 1-hour NAAQS is proposed to
be revoked based on current nonitoring data. The nost
recent three years had neteorol ogical conditions in the
Nor t heast such that the em ssions during this tinme
period did not result in nonattainnent in the
identified areas. The extent to which neteorol ogical
conditions are conducive to ozone exceedences in a
particul ar area varies fromyear to year. As noted
above, several comenters suggested that the
nmet eor ol ogy during 1996-1998 in the Northeast was not
particul arly conducive to high ozone. Thus, if
nmet eorol ogi cal conditions simlar to those nodel ed by
OTAG and used for the SIP Call occur in the future, it
is expected that ozone concentrations >=125 ppb woul d
recur in these areas, which is consistent with what the
nodel i ng predicts. The fact that neteorol ogical
conditions vary is one of the reasons EPA relied on
both current nonitoring and projected future nodel ed
predictions to determ ne which areas shoul d be
considered to be downw nd nonattai nment receptors to
provide a nore robust test for that determ nation.

G. [Section Gis being retained for organizati onal
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pur poses only]
H. Weight of Evidence Determination of Named Upwind
States
1. General Approach

The EPA proposed to rely on the conclusions it
drewin the final NOx SIP call rulemaking to determ ne
whet her the em ssions in naned upwi nd States contribute
significantly to the 1-hour and 8-hour nonattai nnment
and mai nt enance problens in the petitioning States?.
In the final NOx SIP call rul emaking, EPA used a
wei ght - of - evi dence approach invol ving various factors,
including air quality inpacts. To determine this
|atter factor, EPA relied on three sets of nodeling
i nformation: the OTAG subregi onal nodeling together
with other information such as em ssion density and
transport distance, confirned by the State-by-State
UAM V zero-out nodeling and the State-by-State CAM
source apportionnment nodeling. The upwi nd State-to-
downwi nd nonattai nment |inkages in the final NOx SIP

call rul emaki ng were used as the basis for the proposed

*The nai nt enance standard does not apply in the case of the
1- hour NAAQS because, under the regul ati on EPA promul gat ed

in connection with the 8-hour NAAQS, once an area attains
the 1-hour NAAQS, EPA determ nes that the area is no | onger
subject to it. For convenience, references to nonattai nnment
probl enms under the 8-hour NAAQS al so include the naintenance
st andar d.
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section 126 findings.

The EPA is using this sanme information and
reaffirm ng these |inkages as the basis for the rel ated
affirmative technical determ nations in today’s
rul emeki ng, as well as the denials of parts or all of
certain petitions. Specifically, EPA evaluated the
petitions in terns of which upw nd States naned in each
petition were found in the NOx SIP call to contribute
significantly to nonattainment in the petitioning
State. Separate determ nations were made for the 1-
hour and 8-hour NAAQS. The technical details of the
nodel ing informati on are described in the final NOx SIP
call rul emaki ng. Except as noted bel ow, EPA is today
maki ng affirmative technical determ nations concerning
em ssions fromidentified sources found in upw nd
St ates whose overall em ssions were determned in the
NOx SIP call final rule to contribute significantly to
the petitioning State’'s nonattai nment problens. In
maki ng these affirmative technical determ nations, and
in denying part or all of certain petitions, EPAis
reaffirmng the findings it made in the NOx SIP cal
final rul emaki ng concerning the upw nd-State downw nd-
nonattai nnment area |inkages related to those
determ nations, on the basis of the sanme technical data

relied on in that rulemaking. For this, EPAis
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primarily relying on the UAMYV State-by-state zero-out
nodel i ng runs and the CAMK nodeling runs.

The EPA received a nunber of comments on the
nmodel i ng and other technical information relied on in
the proposal. Those comments which are nost rel evant
to the technical aspects of this rulemaking are
addressed below or in the RTC docunent.

2. Collective Contribution

The EPA received conmments that it is inappropriate
to use nodeling that eval uates the downw nd
contribution fromall mannade em ssions in an entire
State for the purposes of evaluating the section 126
petitions since these petitions request relief from
| arge stationary sources which are only a portion of
the States’ total em ssions and/or from sources |ocated
inonly a portion of the upwind State. This coment,
and EPA' s response, is discussed above.

As noted above, part of EPA s response to this
comment refers to the collective contribution approach.
Under this approach, if the total NOx em ssions from an
upw nd State contribute significantly to a downw nd
petitioning State, then each |arge stationary source’s
em ssions in the upwind State or portion of the upw nd
State covered by the petition, is considered to be a

significant contributor to nonattainment. The EPA
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not ed above that even though | arge point sources, like
t hose covered by the 126 petitions, are only a portion
of the total NOx em ssions in each State, they conprise
a sizable portion of the NOx inventory. For 17 of the
20 jurisdictions (Connecticut, Rhode Island and the
District of Colunbia are the exceptions) NOx em ssions
fromelectricity generating units and non-electricity
generating point sources conprise at |east one third of
Statewi de NOx em ssions. Thus, EPA continues to
believe that the full State nodeling is appropriate to
establish whether the named sources in specific upw nd
States contribute significantly to nonattainment in the
petitioning State.
3. U-Runs

The EPA received comments that it is necessary to
specifically evaluate the downw nd contri butions of
| arge stationary sources. Although, as noted above,
EPA does not think this evaluation is critical for
today’ s rul emaki ng, EPA has perfornmed a set of nodeling
runs in which emssions fromall utility point sources
and large non-utility point sources with boilers
greater than 250 nmBTU were zeroed out for select
groups of States. Al four OTAG epi sodes were nodel ed.
These nodel runs are referred to as the “Uruns.”

Further details concerning these nodel runs are
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contained in the RTC docunent and in the docket for
this rul emaki ng (see Docket item nunber VI-D 23).

The EPA has reviewed the results of these runs
whi ch indicate that sources covered by section 126
petitions provide neani ngful ozone reductions in
downwi nd petitioning States. For exanple, in nodel run
“U-10," large stationary sources in M chigan, |ndiana,
Ohi 0, Kentucky, West Virginia, and Virginia were
zeroed-out. These States closely approxi mate the non-
OIR States petitioned by New York. The results for run
U- 10 show contributions to nonattai nment in New York of
>= 2 parts per billion (ppb) to 39 percent of the 1-
hour exceedances, >= 5 ppb to 14 percent of the 1-hour
exceedances, and >= 10 ppb to 1 percent of the 1-hour
exceedances.
4. UAM-V and CAMx Modeling and Metrics

A nunber of commenters said that zero-out nodeling
was flawed. Several of these commenters submtted
nodel i ng based on CAMKk. OQher commenters said that the
CAMK source apportionnent technique was flawed and
subm tted nodel i ng based on zero-out runs. The
coments concerning the technical adequacy of these
nodel i ng techni ques are addressed in the RTC docunent.
The EPA relied on both UAMYV zero-out nodeling and CAM

source apportionnment nodeling in order to identify the
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significant upw nd-downw nd |inkages. 1In the

eval uation by EPA of contributions for individual

I i nkages, both nodeling techniques had to indicate a
significant contribution in order for the |Iinkage to be
found significant. After review ng the coments

subm tted by proponents and opponents of each of these
two nodel i ng techni ques, EPA has concluded that the
nost technically credi ble approach is to continue to
rely on both techniques and not base its decisions of
t he significance of individual |inkages on one
technique or the other. This is discussed in further
detail in the RTC docunent.

Several comenters submtted a technical report
intended to quantify the uncertainty in the UAM V node
predi ctions. These commenters argued that the
contributions which EPA found significant are within
the "noi se" of the nodeling. The EPA has reviewed that
study and determned that (1) the results do not
i ndicate any bias in the nodel predictions as being
either too high or too low and (2) there is no
i ndication of any bias in the nodel’s response to
em ssions reductions or the ability of the nodel to
predict the contribution of em ssions in upwi nd States
to downw nd nonattainnment. This is discussed in

further detail in the RTC docunent.
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Several commenters nade general assertions that
EPA was not clear in its definition of significant
contribution, and was inconsistent, subjective, or
arbitrary in its determnation that certain States do
not make a significant contribution, but that other
States do. EPA believes that its definition of
significant contribution is reasonably clear and
consistently applied. EPA s exam nation of the
I i nkages raised by the comenters does not reveal
i nconsi stencies. This issue is discussed further in
t he RTC

In the proposal EPA requested conment on the
i ndi vi dual upwi nd-downwi nd | i nkages and, in particul ar,
t he |i nkages between sonme of the nore distant States,
such as Al abama to Pennsylvania and M ssouri to
Pennsyl vani a.

Several comenters were critical of EPA s finding
that em ssions from M ssouri contribute significantly
to 8-hour nonattai nnent in Pennsylvania. One of these
commenters submitted an analysis of contribution using
many of the netrics EPA cal culated fromthe State-by-
State zero-out and source apportionnent nodeling. In
this analysis, the comenter applied nunerical
criteria, used as a bright-line test, to judge the

significance of the contributions indicated by each
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metric. The commenter then applied a nunerical scoring
systemto evaluate the overall significance of each
i ndi vi dual |inkage. The comenter used the results of
this analysis to argue that M ssouri does not
contribute significantly to Pennsylvania. The EPA
agrees that the scoring system concept provides a way
to quantify and nunerically conpare the significance of
i ndi vi dual |inkages. However, the commenter provided
no technical justification for the criteria used in
this analysis or for selecting the cut-off val ue used
to determ ne whether or not the final score for each
I i nkage indicates a significant contribution. The EPA
di sagrees that using a single final cutoff value is the
appropriate way to distinguish between significant and
insignificant contributions. |In this regard, EPA
beli eves that technical judgenent, based on an
evaluation of all of the netrics for each |Iinkage, as
descri bed el sewhere in today’ s rul emaking, is necessary
for decisions on which |inkages are significant.
Regardi ng the |inkage between Al abama and
Pennsyl vani a under the 8-hour NAAQS, several comenters
subm tted an i ndependent study of EPA s nodeling of
Al abama' s contribution to 8-hour nonattai nment in
Pennsyl vania. These commenters concluded fromthis

study that the largest contributions from Al abama occur
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i n Pennsylvania on a single day in one episode. The
study also includes a limted conparison of the
observed winds at 7 a.m each day agai nst the
corresponding wi nd data used in the nodeling. For sone
wi nd observation stations between A abama and

Pennsyl vani a, the data presented in the study indicate
that the observed winds are nore westerly and/or
northwesterly than those used in the nodeling. The
commenter al so notes uncertainties in the nodel ed wet
deposition cal cul ati ons and nodel ed ozone

overpredi ctions. The commenter concludes fromthese
data that in light of “inproper nodel assunptions”, a
determ nation of a significant inpact on 8-hour
nonattai nnment in Pennsylvania is arbitrary.

The EPA has reviewed the data submtted by the
commenters along with the transport pattern of ozone
from Al abama predicted by both the UAMV zero-out and
t he CAMk source apportionnment nodeling together with
the full set of data concerning observed and nodel ed
wi nds aloft. Based upon a conprehensive review of
observed and nodel ed data, EPA concludes that (1) the
w nds used in the nodel adequately represent the
transport pattern between Al abama and Pennsyl vani a
during this tinme period, (2) nodel performnce was

acceptable for the full domain and the Southeast and
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M dwest OTAG regions (3) EPA is not aware of errors in
t he nodel i ng due to wet deposition calculations and (4)
t he ozone "plume"” from Al abama i s geographically
extensive, covering a large portion of Pennsylvania, as
i ndi cated by both the zero-out and source apporti onnent
nodeling. Thus, there is no basis for EPA to change
its conclusion relative to the significance of

Al abama’ s contribution to 8-hour nonattai nment in

Pennsylvania. This is discussed further in the RTC

docunent .

Several comenters stated that EPA s nodeling
i ndi cates that much of the downw nds' ozone problemis
due to local em ssions. The EPA agrees that |ocal
em ssions are a |large part of the overall ozone problem
in nost major cities in the OTAG regi on. However, the
col l ective contribution fromupw nd sources to ozone in
these areas is also quite large. For exanple, the
average contribution from upw nd mannmade em ssions to
1- hour nonattainment in New York City is 45 percent (28
percent from States outside the Northeast), 83 percent
in Geater Connecticut (21 percent from States outside
the Northeast), and 32 percent in the Phil adel phia
nonattai nnment area (all from States outside the
Nor t heast) .

Sone commenters questioned why the avail abl e
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nmodel ing i nformati on was not sufficient for EPA to nmake
a final decision on whether certain States in the OTAG
domain (e.g., New Hanpshire, Miine, and Vernont)
contribute significantly to nonattai nnent in downw nd
States. As stated above, EPA primarily relied on two
types of nodeling for nmaking a determ nati on of
significant contribution. This included State-by-State
UAMV zer o-out and CAMK source-apportionnent nodeling.
For an upw nd-downw nd |inkage to be significant,
contributions fromboth of the State-by-State

t echni ques had to show significant contributions. For
15 States in the OTAG domain, including those
identified by these commenters, EPA does not have a
conpl ete set of nodeling conparable to that relied on
for those States found to be significant. Thus, as
part of the NOx SIP call, EPA deferred taking final
action on these States. This is discussed further in

t he RTC docunent.

The upwi nd States that were naned by the
petitioners and which are found to contain sources that
make a significant contribution to nonattainment in the
petitioning States are based on the upw nd-downw nd
I i nkages found to be significant in the NOx SIP call.
The exception to this is Maine's petition for relief

fromemssions in North Carolina. In its petition
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Mai ne requested relief fromlarge stationary sources
within a 600 mle radius of the southwestern nost
nonattai nnment area in Maine. This radius includes
several counties in the extrene northeastern portion of
North Carolina that do not contain sources of the type
and size identified in Maine's petition. Thus, even

t hough EPA found that em ssions in North Carolina
contribute significantly to 8-hour nonattainment in

Mai ne, EPA is denying Maine' s petition relative to
North Carolina because there are no section 126 sources
| ocated in the portion of North Carolina covered by

Mai ne’ s petition.

The significant upw nd-downw nd | i nkages
applicable to the section 126 petitions are listed in
Tables 11-1 for the 1-hour NAAQS and Table 11-2 for the
8-hour NAAQS. The linkages in Table I1-1 take into
account the recent revocations of the 1-hour NAAQS for
certain 1-hour nonattai nment areas. All of the
information contained in the docket of the NOx SIP cal
rul emeking that is relevant to the determ nation of
significant contribution is incorporated by reference

into today's rul emaki ng.

Table I1-1. Named Upwind States which Contain Sources
that Contribute Significantly to 1-hour Nonattainment
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in Petitioning States.

Petitioning State Named Upwind States
(Nonattainment Area)

New York DC, DE, IN, KY, MD, MI, NC, NJ,
(New York City) OH, PA, VA, W

Connecticut DC, DE, IN*, KY*, MD, MI*, NC*,

(Greater Connecticut) NJ, NY, OH, PA, VA, W

Pennsylvania NC, OH, VA, W

(Philadelphia)

Massachusetts wv

(Western Massachusetts)

Rhode Island None™

Maine None™

New Hampshire None™

Vermont None™

Total DC, DE, IN, KY, MD, MI, NC, NJ,

NY, OH, PA, VA, W

*Upwi nd States marked with an asterisk are considered to
significantly contribute because they contribute to an interstate
nonattai nment area that includes part of the petitioning State.
Part of Connecticut is included in the New York City nonattai nnent
ar ea.

**Based on 1996-1998 air quality nonitoring data, EPA cannot now
deternine that areas in these States continue to be in

nonattai nnment for the 1-hour NAAQS.

Table 11-2. Named Upwind States which Contain Sources
that Contribute Significantly to 8-hour Nonattainment

in Petitioning States.

Petitioning State Named Upwind States

Pennsylvania AL, 1L, IN, KY, MI, MO, NC, OH, TN,

VA, W
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Maine ct, DC, DE, MA, MD, NJ, NY, PA, RI,

VA
Massachusetts OH, WV
New Hampshire Cct, DC, DE, MD, MA, NJ, NY, PA, RI
Vermont None
Total AL, CT, DC, DE, IL, IN, KY, MA, MD,

MI, MO, NJ, NY, NC, OH, PA, RI, TN,

VA, W

The EPA concluded fromall of the information
considered that the 20 jurisdictions |isted bel ow
contain sources that make a significant contribution to
nonattai nment in, or interfere with nmai ntenance by, one
or nore petitioning States under the 1-hour and/or the
8- hour NAAQS:

Al abanma,

Connecti cut,

Del awar e,

District of Colunbia,
I11inois,

| ndi ana,

Kent ucky,

Mar yl and,

Massachusett s,

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

254




-
<
L
=
-
O
o
(@
L
>
—
- -
O
o
<
<
o
Ll
2
=

M chi gan,

M ssouri,

New Jer sey,

New Yor k,

North Caroli na,
Ohi o,

Pennsyl vani a,
Rhode I sl and,
Tennessee,
Virginia, and

West Virginia.

1. Ildentifying Sources

As di scussed previously in Section |I.D., all of
the petitions named specific upw nd source categories
as significantly contributing to nonattainnment in, or
interfering with mai ntenance by, the petitioning State.
Four petitioning States (Massachusetts, New Hanpshire,
New Yor k, and Rhode Island) also attenpted to identify
the existing sources in the targeted source categories.
However, the petitioners cautioned EPA that the lists
m ght not be conplete and that any om ssions were
unintentional. In addition, the EPA has received

several comments from sources on the State |ists saying
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that they do not neet the source category definitions
provided in the petitions.

In the final NOx SIP call (63 FR at 57427), EPA
provi ded the opportunity for conment on source-specific
inventory data revisions for the data used to establish
each State’s base inventory and budget. Furthernore,
EPA extended that comment period to February 22, 1999
(63 FR 71221). At the sane tinme, EPA reopened the
coment period for the proposed section 126 and the
proposed FIP for the sanme source-specific inventory
data revisions. Based on these comments, EPA w || be
finalizing a list of existing sources in the source
categories for which EPA is nmaking an affirmative
techni cal determ nation. These sources wll be
included in the Federal NOx Budget Tradi ng Rul e which
EPA intends to pronmulgate in July. The source
categories nanmed in the petitions that EPA is making
affirmative technical determ nations are |arge EQU
boil ers and turbines and | arge non- EGU boilers and
turbines. The EPA s net hodol ogy for determning if a
boiler or turbine fits in the EGJ or the non- EGU
category and whether it is large or small are expl ai ned
below. The EPA's rationale for determ ning that |arge
EGQU boi l ers and turbines and | arge non- EGU boil ers and

turbines contribute significantly is explained in
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Section I1.J bel ow
1. Proposed EGU Source Classification

The section 126 NPR proposed the sane two-step
approach as used in the final NOx SIP call for
determ ning which of the follow ng categories a boiler
or turbine fits into: large EQJ, small EQU, |arge non-
EQU, or small non-EGQJ. In the final NOx SIP call, EPA
first determned if a boiler or turbine should be
classified into the category of EGU or non-EGQJ. The
EPA then determned if the boiler or turbine should be
classified as large or small.

The EPA used three sources of data for determning
if an existing generator’s purpose included generation
of electricity for sale and thus qualified the unit
connected to the generator as an EGQU. First, EPA
treated as EGUs all units that are currently reporting
under title IV of the CAA. Second, EPA included as
EGUs any additional units that were serving generators
reporting to the Energy Information Adm nistration
using Form 860 in 1995. Form 860 is submtted for
utility generators. Third, EPA included units serving
generators that reported to Energy Information
Adm ni stration using Form 867 in 1995. Since Form 867
is submtted by non-utility generators, including

generators “which consune all of their generation at
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the facility,” EPA excluded any units for which EPA had
information indicating that the unit was not connected
to any generators that sold any electricity. This was
determ ned by excluding units that were not |listed as
sources that sell power under contract to the electric
grid using the electric generation forecasts of the
North Anmerican Electric Reliability Council.

Once EPA determined that a boiler or turbine
shoul d be classified as an EGJ, EPA consi dered t hat
unit to be a large EQJ if it served a generator greater
than 25 MM and considered it a small EGQJ if it served
a generator less than or equal to 25 MAe.

The EPA explained that there are two inportant
reasons that the nethodol ogy outlined above is not
appropriate to use on an ongoing basis for new boilers
or turbines. First, EPA was concerned about the
conpl eteness of data using this nethodol ogy. The EPA
had this concern because there are limted conseqguences
to not reporting to Energy Information Adm nistration
and because EPA has no assurance that sources wl|
continue to be required to report to Energy Information
Adm ni stration using the sane forns. Second, because
of changes in the electric generation industry and
because of regul atory devel opnments such as the NOx SIP

call, owners and operators of units may have an
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incentive to install, operate and sell electricity from
smal |l (25 MM or |ess) generators connected to | arger
boilers or turbines that are primarily used for
i ndustrial processes and not electricity generation.
Such sources could have significant NOx em ssions.

To ensure that owners and operators of such units
did not install a small generator and sell smal
anmounts of electricity nerely to circunvent the
requirenents of this rule, EPA established a slightly
di fferent process for categorizing units that comrenced
operation on or after January 1, 1996. First, EPA
explained it would classify as an EGQJ any boiler or
turbine that is connected to a generator greater than
25 MM from which any electricity is sold. This would
be based on information reported directly to the State
under the SIP (or EPA in the case of a FIP or section
126 action). The EPA stated that this addresses the
first concern about conpl eteness of data, as discussed
in the previous paragraph. Second, if a boiler or
turbine is connected to a generator equal to or |ess
than 25 MM from which any electricity is sold, it
woul d be considered a small EGU if it has the potenti al
to use nore than 50.0 percent of the usable energy from
the boiler or turbine to generate electricity. For

exanple, this neans that a 260 mmBtu boil er connected
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to a 20 MM generator that is used to generate sone
electricity for sale would be considered a small EGU.
On the other hand, a 600 nmBtu boiler connected to a 20
MAe generator that is used to generate sone electricity
for sale would be considered a | arge non-EGJ. This
addressed EPA's second concern (discussed in the

previ ous paragraph) about owners or operators of |arge
boil ers and turbines that have small generators.

All other boilers and turbines (including boilers
and turbines connected to generators equal to or |ess
than 25 MM from which any electricity is sold and
whi ch have the potential to use 50.0 percent or |ess of
the usable energy fromthe boiler or turbine to
generate electricity) were considered non-EGJs. The
EPA stated that it will use the process described bel ow
to classify those units as large or small. The EPA
stated that, once a unit had been classified in the
base inventory, EPA did not intend to reclassify that
unit, but explained that it m ght reconsider unit
classification in 2007 along with the 2007 transport
reassessment.

2. Proposed Non-EGU Boiler and Turbine Source
Classification

In the section 126 NPR, the non-EGU point source

categories that EPA determ ned to be subject to the
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section 126 reduction requirenents are |large boilers
and turbines. The EPA proposed in the section 126 NPR
to use the sanme nmethod to identify “large” and “small”
non- EGU boil ers and turbines that was used in the final
NOx SIP call (for nore detailed information refer to
“Devel opnent of Modeling Inventory and Budgets for
Regional SIP Call,” Septenber 24, 1998). The

met hodol ogy is as foll ows:

1. Where boil er heat input capacity data were
avai l able for a unit, EPA used that data.
Units with such data that are | ess than or
equal to 250 mBtu are “small” and units
greater than 250 mBtu/ hr are “large.”

2. Where boil er heat input capacity data were
not available for a unit, EPA estimted that
data, as described in the NOx SIP call NPR
and SNPR.  Units estimated to be greater than
250 nmBtu/ hr are “large.”

3. Where boil er heat input capacity data were
not available for a unit and where the boiler
capacity was estimated to be |ess than 250
mBt u/ hr, EPA checked 1995 point-|I evel
em ssions for each unit. |If the 1995 average
dai ly ozone season em ssions were greater

than one ton, the unit was categorized as a
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“l arge” source; otherw se, the unit was
categorized as a “small” source.
3. Issues Raised by Commenters on EGU/Non-EGU
Classification
One comenter, representing the pul p and paper
i ndustry, argued that small cogeneration units should
not be treated as EGUs and EPA should continue to apply
the exenption fromtreatnent as utility units
est abl i shed under new source performance standards
(NSPS) and the Acid Rain Program for cogeneration units
t hat produce an annual anount of electricity for sale
| ess than one-third of their potential electrical
out put capacity or equal to or less than 25 M. (Note
that the regulations inplenenting title IV converted
t he annual 25 MM threshold to 129,000 MAé hrs of
electricity which is equivalent to 25 MM per hour
times 8760 hours per year.) The commenter al so noted
that section 112 of the CAA defines “electricity steam
generating unit” excluding cogeneration units using the
sanme thresholds. The commenter made several assertions
to support its argunent. First, the comenter said the
classification of small cogeneration units would be
contrary to 20 years of Agency precedent under the NSPS
and Acid Rain prograns. The CAA encourages
cogeneration by exenpting small cogenerators bel ow t he

262



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

one-third/ 25 MAé trigger fromthe Acid Rain program and
fromsection 112. Deviating fromthis historica
precedent was not a | ogical outgrowth of the proposed
NOx SIP call since the proposed NOx SIP call did not
di scuss that EPA would treat small cogeneration units
as EGQUs or differently than under the NSPS and Acid
Rai n prograns. Second, the commenter argued the
uni queness of boiler design, fuel type, and operations
of individual industrial boilers nmakes these units |ess
anmenable to achieving the utility standards.

Anot her comment er expressed concerns that defining
“electrical generating units solely on the basis of
el ectrical generating capacity without regards to
boiler size is patently unfair to a nunber of
i ndustrial boilers.” They explained that “froma
practical standpoint, em ssions froma 250 nmBTU hr
coal -fired industrial boiler are the same whether it is
used to generate electrical power or not.” The
commenter continued that EPA should treat al
i ndustrial boilers alike whether or not they generate
el ectrical power.

Several other commenters expressed concerns that
the definition in the trading rule was nore inclusive
than the definition used for setting forth the control

requi renents. One commenter suggested specific
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| anguage to renedy this concern.

As EPA explained in a clarification notice
publ i shed on Decenber 24, 1998 (See 63 FR at 71223),
EPA used two classification nmethods to determ ne
whet her a unit should be classified as an EGU or a non-
EGQU. One nethod (based on whether a unit served a
generator fromwhich electricity was sold under a firm
contract) applied to units that were in existence in
1995 and were part of the base year em ssion inventory,
and the other nethod (based on whether a unit serves a
generator fromwhich any electricity is sold) applies
to units that canme into existence on or after January
1, 1996. Both of these nethodol ogi es are expl ai ned
above (in sections I1.1.C1 and C.2 ). In addition, the
nmet hodol ogy used to classify units in the base-year
inventory was explained in the docunent, *“Devel opnent
of Modeling Inventory and Budgets for Regional NOx SIP
call.” A draft of this docunent was issued on March
23, 1998 and a final docunment was issued on Septenber
24, 1998, and is available in the NOx SIP call docket.

The net hodol ogy used to classify existing units as
EGUs or non- EGUs was based upon whether or not a unit
was connected to a generator that produced electricity
for sale under firmcontract to the grid. Since nost

industrial units are not currently involved in sales
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under firmcontract to the grid, this | eads to nost

i ndustrial cogeneration units being classified as non-
EGUs. The EPA has several concerns about changing from
thi s net hodol ogy to a net hodol ogy based upon a one-
third potential capacity/25 MA¢ threshold, as suggested
by the commenter. The first is that EPA has not used
that threshold in the rulenaking to date, and does not
have information on all existing units necessary to
apply that threshold to all the units. For exanple,
EPA does not have information to identify all the units
that actually cogenerate and the information on how
much electricity is sold fromthese units. The
commenter did not even identify the units owned by its
menbers, much |l ess provide that information for
identified units.

Second, if EPA did have the information for each
unit to determine if the unit's classification should
be changed, EPA is concerned that the classification
for a nunber of units would change, apparently none of
whi ch are owned or operated by the comenter's nenbers.
The commenter noted that changing the definition to be
based upon a one-third potential capacity/25 MAe
threshold “would not alter the Agency’s baseline
em ssions inventory.” Since the commenter never

identified any existing units where classification is
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different in the inventory under the Agency's
classification nethod than under the comrenter's

cl assification nmethod, EPA concludes that changing the
met hodol ogy woul d not change the inventory
classification of any units owned or operated by the
commenter's nenbers. The EPA believes that this is
because using the criteria of selling under firm
contract to the grid classifies nost industrial units
that generate small anounts of electricity as non- EGUs
rat her than EGUs.

However, EPA maintains that there is the potential
that a nunber of other units could be reclassified if
EPA applied the one-third potential capacity/25 M\
threshold. This could change the classification of a
|arge EGJ to a | arge non-EQJ, the classification of a
| arge non-EGQU to a large EGQU or the classification of a
small EGQU to a |large non-EGU. For exanple, a unit that
is currently classified as a |arge EGU coul d becone a
| arge non-EQUJ i f, even though the unit was selling
electricity under a firmcontract, it sold | ess than
one third of its potential electrical output capacity.
An i ndependent power producer unit that is connected to
a generator greater than 25 MM and that cogenerates
and provides both steamand electricity could fit into

this category. A wunit that is currently classified as
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a large non-ECGU coul d becone a large EQU if it did not
sell power under a firmcontract, but did sell nore
than one third of its potential electrical output
capacity. An industrial boiler that cogenerates and is
connected to a generator greater than 25 MAé could fit
into this category. A wunit that is currently
classified as a small EGQU and sells under firm
contract, but |less than one-third of its potenti al
el ectrical output capacity, could becone a | arge non-
EQU if the unit was greater than 250 mmBtu and the
generator to which it was connected was | ess than 25
MAe.  An independent power producer unit that
cogenerates could fit into this category. |In short,
the adoption of the commenter's classification
met hodol ogy could result in reclassification |l eading to
nore stringent, rather than |l ess stringent, regulation
of sone cogeneration facilities

The EPA al so does not agree with the comenter's
argunents: (1) that deviating fromthe classification
t hat EPA has used for cogeneration units for 20 years
was not a |l ogical outgrowh of the proposed NOx SIP
call and that no discussion was included in the
proposal that small cogeneration units would be treated
as EGUs or differently than under the NSPS and Acid

Rai n prograns; or (2) that the uni queness of boiler
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desi gn, fuel type, and operations of individual
i ndustrial boilers nmakes these units | ess anenable to
achieving the reduction requirenents for |arge EGUs.
In prior regulatory prograns, EPA has used the
criteria of producing an annual anount of electricity
for sale less than one-third of a unit’s potenti al
el ectrical output capacity or |less than 25 MAe.
However, these criteria were not applied in the sanme
way in each of these prior prograns and recent, ongoing
changes in the electric power industry underm ne the
basis for the criteria, and justify using different
criteria for the newunits, in today's action. The
Agency began using the one-third potenti al
capacity/ 25MM cutpoint in 1978, in 40 CFR part 60,
subpart Da, setting forth new source perfornance
standards for “electric utility steam generating
units.” In that case, the cutpoint was not used to
exenpt units entirely from NSPS. Rather, it was used
to classify themas either “electric utility steam
generating units” that would be subject to the new
standards under subpart Da or to classify them as non-
utility steamgenerating units that would continue to
be subject to the requirenents under subpart D and
woul d subsequently becone subject to nore stringent

standards for “lIndustrial -Comrercial -Institutional
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St eam generating units” under subpart Db. As the
commenter noted, this distinction between utility and
non-utility units continued under the Cean Air Act
Amendnents of 1990, in both title IV and section 112.
This cutpoint applied to all steam generating units,

not just cogeneration facilities. The cutpoint was
used as a proxy for utility vs. non-utility ownership
of the units, the assunption being that a unit involved
in electricity sales at or bel ow the cutpoint was owned
by a conpany that was in a business other than electric
generation and so was a utility.

Since 1990 there have been dramatic changes in the
el ectric power industry associated with the energence
of conpetitive markets for electricity generation where
non-utility generators conpete to an increasingly
significant extent with traditional utilities. As
t hese changes occur, it becones |ess and | ess
appropriate to differentiate between utilities and non-
utilities that produce electricity. The Energy Policy
Act of 1992 reflected these types of changes in the
el ectric power industry by recognizing a whole new
category of non-utility generators, whol esal e
generators that directly conpete with utility
generators. The Federal Energy Regul atory Conmm ssion’s

1996 order adopting open transm ssion access and the
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actions of many States (currently at |east 18 States)
that are in the process of deregulating electric power
generation have further blurred the distinction between
utilities and non-utilities. Oher federal agencies
that deal with the power industry have realized that
hi storical categorizations of the industry are no
| onger appropriate. For instance, the Energy
I nformation Agency is in the process of streamnining
its reporting requirenments so that there wll no | onger
be a distinction between reporting by utility
generators and by non-utility generators.
In the NOx SIP call rul emaking, that EPA expressed
concern that, under a deregulated electricity market,
it is inportant to consider all NOx em ssions sources
that generate electricity. For instance, in the
suppl enental notice of proposed rul emaki ng under the
NOx SIP call, EPA explained that:
Additionally, wth deregulation of electric
utilities, it is not clear how ownership of the
electricity generating facilities will evol ve.
Therefore, EPA proposes to include all large
el ectricity generating sources, regardl ess of
ownership, in the trading program As there is no
rel evant physical or technol ogical difference

between utilities and other power generators, the
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sane nonitoring provisions and the size cut-off of

greater than 25 MM are applicable to all units

whi ch serve generators. 63 FR at 25923.

Wth regard to the feasibility of nmeeting the
“utility” standards, the above commenter made several
techni cal arguments about why non-utility units are
fundamental ly different fromutility sources. 1In
particul ar, the commenter argued that because of the
need to vary loads significantly, many industri al
boi |l ers cannot operate at the conditions required to
obt ai n maxi mum NOx reduction using conbustion controls.
In addition, the commenter argued that pulp and paper
m |l boilers have technical limtations on the
installation of selective catalytic reduction (SCR) and
sel ective non-catal ytic reduction (SNCR), due to w de
and rapid | oad and | ower operating tenperatures.
Furthernore, the commenter does not believe there wll
be a significant nunber of allowances avail able or that
t he assunption of allowance availability should be used
to justify higher costs for industrial sources.

Mor eover, the comrenter argues that sone affected
St ates have expressed hesitancy to participate in
interstate or even intrastate NOx tradi ng prograns.

The EPA continues to believe that industrial

cogeneration units can achieve simlar NOx em ssion
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reductions as utility units. Post-conbustion NOx
control technologies, |like SNCR and SCR, are avail abl e
to industrial units that cannot achi eve NOx reductions
usi ng conbustion controls. Both SCR and SNCR are
proven technol ogi es denonstrated on industrial and
utility units, including paper and pul p industry units.
See White Paper - Selective Catalytic Reduction (SCR)
for Controlling NOx Emissions, | CAC, 1997 and White
Paper - Selective Non-Catalytic Reduction (SNCR) for
Controlling NOx Emissions, | CAC, 1997. At the sane
time, this rulemaking provides for nmultiple conpliance
options including trading of allowances. The Agency
believes that a significant nunber of allowances wl|
be available for trading. The Integrated Pl anning
Model (I PM anal ysis shows a significant nunber of

al l omances w |l be available in 2003 when tradi ng
begi ns (see the Regul atory Inpact Analysis for further
di scussion). The conpliance suppl enent pool al so
provi des further allowances in the trading narket (see
conpl i ance suppl enent pool discussion in Section IIl1
below). 1In addition, EPA is aware of several States in
t he process of devel oping a trading program under the
NOx SIP call. Furthernore, a trading programw || be

promul gated for this section 126 rul emaki ng.
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For all of these reasons, EPA believes that it is
appropriate to consider all units that generate
electricity for sale as one source category, regardl ess
of whether the owners and operators of the units are
traditional utilities, independent power producers, or
i ndustrial conpanies. (lndeed, it may be appropriate
at sone tine in the future to consider all units
generating electricity, whether for sale or internal
use, as a single category). However, for purposes of
this rul emaking, EPA is continuing to apply to existing
units the definition of EGU based on firmcontract
sales, essentially as clarified in the Decenber 24,
1998 correction notice. This definition does not
classify either all existing or new units that generate
electricity, or all existing or new units that generate
electricity for sale, as EGJs. For exanple, industrial
units that generate electricity only for internal use
wi |l be considered non-EGJs. Furthernore, nost
existing industrial units that sell small anounts of
electricity will also not be considered EGUs, because
nost of these units do not sell electricity under firm
contract. Even though EPA is not basing the EGU and
non- EGU definitions on the one-third potenti al
capacity/ 25 MA¢ threshold supported by the commenters,

EPA believes that the definition for existing units
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classifies the units of the comenter's nmenbers in a
way that is consistent wwth the way the comenters have
suggested those units should be classified, i.e., as
non- EGUs.

The EGQUJ and non- EGUJ definitions based on any sal es
of electricity will apply to units that commence
operation on or after January 1, 1999. These
definitions will not apply to any of the units
referenced by the comenter (e.g., the units
referenced, but not identified, in the comenter's
April 7, 1999 comments for which the commenter provided
informati on on actual, annual electricity sales).

Thus, in general, any new units that serve generators
involved in electricity sales wll be EGUs. The EPA
intends to make parallel clarifications to the
definition of EGU under the NOx SIP call rul emaking.
The EPA believes that the definition of EGQJ needs to be
consi stent across the NOx SIP call, section 126, and
FI P rul emaki ngs because it is possible that at one tine
a source mght be subject to control requirenents under
one of these mechani sns, while at another tinme a source
m ght be subject to control requirenments under another
one of these nmechani sns. Changing the category that a
source has been placed in because of this change in

regul atory structure could be confusing and burdensone
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for the source.

While EPA is not including all sources that
generate electricity for sale or internal use as EGUs
at this time, EPA may for all of the reasons explained
above, consider whether this would be appropriate in
future rul emaki ngs.

4. Final Rule EGU/Non-EGU Classification

In sunmary under today's final rule, EPA wll take
a three-step approach to determ ning which of the
follow ng categories a boiler or turbine fit into:
| arge EQJ, small EQJ, | arge non-EQUJ, or small non-EGU.
First, EPAw Il determ ne the date upon which a unit
comenced operation. Second, EPA wll determne if a
boil er or turbine should be classified into the
category of EGU or non-EGU by applying the appropriate
criteria depending on the date on which the boiler or
turbi ne commenced operation. Finally, EPA wll
determine if the boiler or turbine should be classified
as large or snmall.

For units that commenced operation before January
1, 1999, EPA will classify as an EGUJ any boiler or
turbine that sells any electricity to the grid under
firmcontract. For units that comrenced operation on
or after January 1, 1999, EPA intends, in general, to

classify as an EGQU any boiler or turbine that produces
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any anount of electricity for sale.

Once EPA determines that a boiler or turbine
shoul d be classified as an EGJ, EPA then will classify
the unit as a small or large EGJ. For a unit that
commenced operation before January 1, 1999, EPA will
consider the unit a small EGQJ if it serves a generator
| ess than or equal to 25 MM and a large EQU if it
serves a generator greater than 25 MAM. For a unit
t hat commenced operation on or after January 1, 1999
and sells any electricity, EPAw Il consider the unit a
small EQJ if it serves a generator that is |less than or
equal to 25 MM and that has the potential to use nore
than 50 percent of the potential electrical output
capacity of the unit. Units that serve generators
greater than 25 MM and that sell any electricity wll
be consi dered | arge EGUs.

Al'l other boilers and turbines will be considered
non- EGUs. This includes boilers and turbines that
commence operation on or after January 1, 1999
connected to generators equal to or less than 25 M\
fromwhich any electricity is sold and that have the
potential to use 50 percent or |ess of the potenti al
el ectrical output capacity of the boiler or turbine.
This al so includes any unit that comenced operation

before January 1, 1999 that did not produce electricity
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for sale under firmcontract.

Non-EGUs will be considered large if their maximm
rated heat input capacity is greater than 250
mbt u/ hour and wll be considered small if their
maxi mum rated heat input capacity is equal to or |ess
t han 250 mmbt u/ hour .

The EPA intends to address comments related to
i nconsi stenci es between this definition and the
applicability requirenents of part 97, when EPA
pronmul gates part 97 in July.

J. Cost Effectiveness of Emissions Reductions

As described in Section Il.A above, one part of
the significant-contribution interpretation that EPA
applied in the NOx SIP call rule, and that EPA applies
for purposes of today's final rule, is the extent to
whi ch "highly cost-effective" NOx control neasures are
avail able for the types of stationary sources nanmed in
the petitions?. As in the NOx SIP call rule (63 FR at
57399) and the proposed section 126 rule (63 FR at

56304), the EPA has sel ected these highly cost-

2"As di scussed in this section, the highly cost-effective

NOx controls happen to apply only to | arge stationary
sources. Under section 126, EPA can make a finding for "any
maj or source or group of stationary sources.” |n other
words, even if not all sources subject to this action were
maj or, they would be part of a group of stationary sources
that contribute significantly to nonattai nment and hence
could potentially be subject to a finding.
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ef fective neasures by exam ning the technol ogi cal
feasibility, admnistrative feasibility and cost-per-
ton-reduced of various nulti-state ozone season NOx
control neasures in light of other actions taken by EPA
and States to control NOx.
1. Ildentifying Highly Cost Effective NOx Controls
Levels

The first step in the process of determ ning cost
ef fectiveness was to identify the types of sources
named in the various petitions. The petitioning States
have identified the source categories that they believe
significantly inpact their ability to achieve
attai nnent of the ozone standard. These categories are
listed in Table I-1 earlier in this preanble. The EPA
has determ ned that the named source categories can be
conbi ned into one general category -- fossil fuel-fired
i ndirect heat exchangers. This termapplies to boilers
and turbines used for the production of steam
electricity, and in sonme cases nechanical work, and to
process heaters. To assure equity anong the various
subcat egori es of such sources and the industries they
represent, EPA considered the cost effectiveness of
controls for each subcategory separately throughout the
af fected 20-jurisdiction region described in Section
I1.B above. The EPA further subdivided the category of
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boilers and turbines into two categories, those used to
generate electricity for sale and those used for al

ot her purposes. Therefore, the EPA split the
popul ati on of indirect heat exchangers into the
follow ng four subcategories, consistent with the
approach EPA took in the final NOx SIP call and the
section 126 proposal: (1) boilers and turbines serving
generators greater than 25 MM that produce electricity
for sale to the grid (“large EGJ”); (2) boilers and
turbines with a heat input greater than 250 mBt u/ hr

t hat exclusively generate steam produce nechanica

work (e.g., provide energy to an industrial punp), or
produce electricity for internal use ("large non-
EGQUs”); (3) process heaters with a heat input greater
than 250 mmBtu/ hr (“large process heaters”); and (4)
smal | er indirect heat exchangers, i.e., all such
sources not included in the first three subcategories
(“smal | sources”).

As nentioned above, in evaluating the cost
effectiveness of NOx control levels for indirect heat
exchangers, the EPA has taken the sane approach as that
taken in the final NOx SIP call (see 63 FR at 57399).
In short, for each subcategory, the anmounts of
em ssions that cause subcategories in the covered

upw nd States to contribute significantly to a
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petitioning State’s nonattai nnent were determ ned based
on the application of NOx controls that achieve the
greatest feasible em ssions reduction while still
falling wwthin a cost-per-ton-reduced range that EPA
considers to be highly cost effective. The NOx control
| evels for this rul emaki ng were consi dered highly cost
effective for the purposes of reducing ozone transport
to the extent they achieve the greatest feasible
em ssions reduction but still cost no nore than $2, 000
per ton of ozone season NOx em ssions renoved (in 1990
dol l ars), on average, for each subcategory. The
di scussion bel ow further describes the basis for this
cost anount and the techniques used for each
subcategory. The EPA believes that certain contro
| evel s that cost nore than $2,000 per ton of NOx
reduced are reasonably cost effective in reduci ng ozone
transport or in achieving attainnent with the ozone
NAAQS in specific nonattai nnent areas. However, EPA is
basing the significant-contribution determ nation only
on highly cost-effective reductions. In addition, as
di scussed further below, in determ ning whether to
assunme reductions fromthe small source subcategory,
EPA consi dered adm ni strative burden

More specifically, to determ ne what |evel of

control can be considered highly cost effective, EPA

280



consi dered other recently undertaken or planned NOx
control neasures. Table Il-3 provides a reference |ist
of nmeasures that EPA and States have undertaken to
reduce NOx and their average annual costs per ton of
NOx reduced. Most of these nmeasures fall bel ow $2, 000
per ton. The average cost effectiveness of these
measures is representative of the average cost
effectiveness of the types of controls EPA and States
have needed to adopt nobst recently, since their

previ ous planning efforts have already taken advant age
of opportunities for even cheaper controls. The EPA
believes that the cost effectiveness of neasures that
it or States have adopted, or have proposed to adopt,
forms a good reference point for determ ning which of
the avail abl e addi ti onal NOx control neasures are anong
the nost cost-effective neasures that can be

i npl emented by the sources considered in today’s
action.

Table 11-3. Average Cost Effectiveness of NOx Control
Measures Recently Undertaken

(1990 $)
Control Measure Cost Per Ton of NOx
Removed
NOx RACT 150 - 1, 300
Phase || Refornul ated Gasol i ne 4,100?

State I nplenmentation of the Ozone Transport 950 - 1,600
Conmi ssi on Menorandum of Under st andi ng

New Sour ce Performance Standards for Fossil 1, 290
Steam El ectric Generation Units
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New Sour ce Performance Standards for 1, 790
I ndustrial Boilers

& Average cost representing the mdpoint of $2,180 to $6,000 per ton.
This cost represents the projected additional cost of conplying with
the Phase |l reformul ated gasoline NOx standards, beyond the cost of
conplying with other standards for Phase Il RFG

The EPA notes that there are also a nunber of |ess
expensi ve neasures recently undertaken by the Agency to
reduce NOx em ssion |evels that do not appear in Table
I1-3. These actions include the title IV NOx reduction
program Though these actions are very cost effective,
t he Agency is focusing on what other neasures exist, at
a potentially higher (though still not the highest
reasonabl e) cost effectiveness, that can further reduce
NOx em ssions. Table I1-3 is thereby useful as a
reference of the next higher |evel of NOx reduction
cost effectiveness that the Agency considers anong the
nost reasonable to undertake. As a result, the Agency
concl udes that NOx controls that can feasiblely be
achi eved and have an average subcat egory-specific cost
ef fecti veness | ess than $2, 000 per ton of NOx renoved
are highly cost effective. The subcategories that EPA
intends to control are those major stationary sources
in the naned categories for which EPA finds that these
hi ghly cost-effective controls are avail abl e.

2. Determining the Cost Effectiveness of NOx Controls

In an effort to determ ne what, if any, highly
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cost-effective mx of controls is available for each
subcategory (i.e., large EGQJs, |arge non-EGUs, |arge
process heaters, and small sources) the Agency

consi dered the average cost effectiveness of
alternative levels of controls for each subcategory as
described in the final NOx SIP call (see 63 FR at
57400). That analysis is sunmari zed bel ow.

For purposes of this final rule, EPA is using
cost-effectiveness nunbers devel oped for the final NOx
SIP call. Wen EPA finalizes its source-specific
inventory data (as discussed in section | above), EPA
will revise the cost estimates for this action in
conjunction with pronul gation of the trading portion of
this section 126 rul emaki ng. The EPA does not
anticipate that the revised cost-effectiveness nunbers
will be significantly different fromthose in today's
action. This is due to the fact that unit-specific
changes on the inventory should be mnimal. For
exanple, EGQU units should not change significantly
because the information used for NOx SIP call inventory
was based on CEM data. For non-EGUs, EPA anticipates a
smal | decrease in the nunber of affected sources as
units nove fromthe large to small category. I n
addi tion, EPA concludes that the cost of controls and

reductions achi evable do not vary significantly across
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the region and renoving the three States that are in
the NOx SIP call, but not in today's section 126
action, should not inpact the regi onw de average cost
effectiveness. This is due to the fact that cost-

ef fectiveness nunbers assune tradi ng anong sources.
Therefore, today's rule will use the cost-effectiveness
nunbers devel oped for the NOx SIP call.

As part of today's action, the Agency is
describing the interimfinal emssion limtations that
will be inposed in the event that a section 126 finding
is made and the Agency does not promnul gate the Federal
NOx Budget Tradi ng Program before such finding (see
Section IV.D below for further discussion). The EPA
notes that the cost-effectiveness analysis sumari zed
bel ow applies to the Federal NOx Budget Tradi ng Program
and not the interimfinal emssion limtations. EPAis
commtted to establishing final allocations and trading
program provi sions by July 15, 1999, well|l before the
date that sources need to conply with this action (Muy
1 ,2003), and thus, the cost-effectiveness anal ysis
presented is appropriate for today's rul emaki ng.

The average cost effectiveness of the controls was
cal cul ated froma baseline level that included al
currently applicable Federal or State NOx control

measures for each subcategory. The baseline did not

284



i nclude Phase Il and Phase Il of the OIC NOx MJU since
t hose neasures are not Federally required and they have
not yet been adopted by all the involved States?; if
the OTC NOx MOU were included in the baseline, the
overall costs would be lower. |In determning the cost
of NOx reductions fromlarge EGUs, EPA assuned a nulti-
state cap-and-trade program As discussed in the final
NOx SIP call (see 63 FR at 57400), EPA eval uated and
conpared the likely air quality inpacts both with and
without a nmulti-state NOx cap-and-trade program for
electricity generating sources. This analysis showed
that a multi-state tradi ng program causes no
significant adverse air quality inpacts. Because such
a programwould result in significant cost savings,
EPA' s cost-effectiveness determ nation for |arge EGUs
(i.e., the mpjority of the core group of sources in the
tradi ng program assunes sources will participate in a
mul ti-state trading progrant®. For non-EGU sources,

EPA used a | east-cost nmethod which is equivalent to an

2 n the Regulatory Inpact Analysis of the final NOx SIP
call, EPA evaluates an additional option of the economc

i npact of including the Phase Il and Il OTC NOx MU in the
baseline for the electric power industry.

2Large EGJUs in States covered by (1) the NOx Budget Trading
program under the section 110 NOx SIP call, (2) the section
110 FIP, or (3) section 126, will be able to trade anong
each ot her.
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assunption of an intrastate trading program Under
this nethod, the | east costly controls, in terns of
total annual cost per ozone season ton renoved, across
the entire set of possible source-control neasure
conbi nations are selected in order until the required
NOx em ssion budget is achieved. Inclusion of non-EGJ
sources in a nmulti-state tradi ng program woul d provi de
further cost savings.

Table I'1-4 summari zes the control options
i nvestigated for each subcategory covered by the
petitions and the resulting average, nulti-state cost
effectiveness as presented in EPA's final NOx SIP cal
(see 63 FR at 57401). Additionally, the cost
ef fecti veness anal ysis included a consideration of each
subcategory’s growth, including new sources. Thus, the
control levels arrived at are also cost-effective for

new sour ces.

Table 11-4. Average Cost Effectiveness of Options
Analyzed?
(1990 dollars in 2007)

Source Category

Average Cost Effectiveness ($/0zone
season ton) for each Control Option

Large EGUs 0. 20 0.15 0.12
| b/ Bt u | b/ Bt u | b/ Bt u
$1, 263 $1, 468 $1, 760
Lar ge Non- EGUs 50% 60% 70%
reducti on reducti on reducti on
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$1, 235

$1, 467

$2, 140

Process Heaters® $3, 000/t on $4, 000/t on $5, 000/t on
maxi mum per | maxi mum per maxi mum per
source source source

$2, 860 $2, 896 $2, 896

@The cost-effectiveness values in Table I1-4 are regi onwi de averages. The

cost-effectiveness val ues represent reductions beyond those required by
title IV or title | RACT, where applicable.

PFor process heaters, the table indicates that the same control technol ogy
(at the sane cost) would be sel ected whether the cost ceiling for each
source i s $3,000, $4,000, or $5,000 per ton; thus the average cost-

ef fectiveness nunmber for this source category is the same in each col um.

The foll ow ng di scussion explains the control
| evel s determ ned by EPA to be highly cost effective
for each subcategory.
a. Large EGUs

As proposed (63 FR at 56306), for large EGUs, the
control level was determ ned by applying a uniform NOx
em ssions rate across the 23 jurisdictions of the NOx
SIP call which includes the jurisdictions potentially
subject to section 126 findings. The cost
effectiveness for each control |evel was determ ned
using the IPM Details regardi ng the nethodol ogi es
used can be found in the Regul atory Inpact Analysis.
Table I'1-4 summari zes the control levels and resulting
cost effectiveness of three |evels anal yzed.

A regionwi de |evel of 0.20 | b/mMmBtu was rejected

because, though it resulted in an average cost

ef fectiveness of |ess than $2,000 per ton, the air
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quality benefits were | ess than those for the 0.15
| b/ mmBtu | evel, which was al so | ess than $2, 000 per
t on.

Sone commenters supported a control |evel based on
0.12 I b/mBtu. The EPA estimates that a control [|evel
based on 0.12 | b/mBtu has a cost effectiveness of
$1, 760 per ozone season ton renoved, which is within
t he upper range of cost effectiveness. This estimate
is based on the Agency’s best estinmates of several key
assunptions on the perfornmance of pollution control
technol ogies and electricity generation requirenents in
the future. Wile the record strongly supports EPA's
determ nation that a 0.15 | b/mBtu tradi ng program
beginning in 2003 will not lead to installation of SCR
technology at a level and in a manner that wll be
difficult to inplement or that will result in
reliability problens for electric power generation, the
record is not as clear with regard to a tradi ng program
based on a 0.12 | b/mBtu | evel (see Section IIl.K bel ow
for discussion of reliability and section I11.C for
di scussi on of conpliance date). Although 0.12 | b/ mBtu
is technically achievable, the record had data from
only one boiler achieving that |evel, Birchwod Unit |
in Virginia. (See Performance of Selective Catalytic

Reduction on Coal-Fired Steam Generating Units, EPA,
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June 25, 1997.)

Wth a strong need to inplenent a program by 2003
that is recognized by the States as practical,
necessary, and highly cost effective, the Agency has
deci ded to base the em ssions budgets for EGUs on a
0.15 I b/mBtu trading | evel of control. This control
| evel has an average cost effectiveness of $1,468 per
ozone season ton renpbved®. This anmpbunt is consistent
with the range for cost effectiveness that EPA has
derived fromrecently adopted (or proposed to be
adopt ed) control neasures.

b. Large Non-EGUs

As proposed (63 FR at 56306), EPA determ ned a
hi ghly cost-effective control |evel for |arge non- EGJs
by applying a uniform percent reduction in increnents
of 10 percent. Details regarding the nethodol ogi es
used are in the Regulatory Inpact Analysis. Table Il-4
summari zes the control |evels and resulting cost
ef fectiveness for non- EGUs.

For | arge non-EGUs, the cost-effectiveness

¥t should be noted that in the final NOx SIP call, EPA
al so investigated the regi onwi de cost effectiveness of NOx

reductions if each State individually nmet the budget
conponent for large electricity generating boilers and
turbines (i.e., through intra-State trading). In the case
of the 0.15 I b/mBtu strategy, intra-State trading resulted
in a regionwi de cost effectiveness of $1,499/ton conpared to
$1, 468/ ton for regi onwi de trading.
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determ nation includes estinmtes of the additional
em ssions nonitoring costs that sources would incur in
order to participate in a trading program Sone non-
EGUs already nonitor their em ssions. These costs are
defined in terns of dollars per ton of NOx renoved so
that they can be conbined with the cost-effectiveness
figures related to control costs. Mnitoring costs for
| arge non- EGU boil ers and turbines are about $160 per
ton of NOx renoved.

Based on this information, the EPA determ nes that
for large non-EGUs, a control |evel corresponding to 60
percent reduction from baseline levels is highly cost
effective (this percent reduction corresponds to a
regi onw de average control |evel of about 0.17
| b/ mBt u) .
c. Large Process Heaters

For | arge process heaters, the control |evel was
determ ned by applying various cost-effectiveness
t hreshol ds, because trading was not assuned to be
readily available for this subcategory. Details
regardi ng the net hodol ogi es used are in the Regul atory
| npact Analysis. Table I1-4 summari zes the contro
| evel s and resulting cost effectiveness for each option
under this subcategory.

At proposal (see 63 FR at 56306), EPA determ ned
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that controlling process heaters, though reasonably
cost effective, is not highly cost effective because
all the options analyzed for these source categories
cost nore than $2,000 per ton of NOx renoved. Thus,
EPA concl uded that these sources do not emt in anmounts
that significantly contribute to petitioning States’
nonattai nnment or mai ntenance probl ens.

One comment er objected to EPA' s proposed deni al of
section 126 petition with respect to | arge process
heaters. The commenter argued that inplenmentation of
the regi onal NOx budget program adopted by the OIC
indicates that a trading programis readily avail able
for such sources within the OTC. If such a programis
available in the OIC, the commenter questions why such
a programis not being inposed on sources under section
126.

Al though a trading programis avail able for
process heaters under the OTC, EPA has determ ned that
controlling process heaters across the entire region
covered by section 126 is not highly cost effective.
| f EPA were to include nonitoring costs in its cost-
ef fectiveness nunber and assume that a tradi ng program
woul d achi eve a 30 percent reduction in the cost-
ef fecti veness nunber, controlling process heaters woul d

still cost nore than $2,000 per ton of NOx renoved.
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Thus, for today's final rule, EPA concludes that
process heaters do not emt in anmounts that
significantly contribute to petitioning States’
nonattai nnment or mai ntenance probl ens.
d. Small Sources

At proposal (see 63 FR at 56306), for the
subcat egory of small sources, EPA has determ ned that
addi tional control neasures or levels of control are
not highly cost effective and appropriate to nandate.
For the purposes of this rul emaki ng, EPA generally
considers the follow ng sizes of point sources to be
small: (1) electricity generating boilers and turbines
serving generators 25 MM or |less, and (2) other
i ndi rect heat exchangers with a heat input of 250
mBt u/ hr or | ess (see section | above for further
di scussi on).

One commenter objected to EPA' s denial of section
126 petitions with respect to EGUs between 15 and 25
MAe. The conmenter advocated capping such sources at
1990 | evel s consistent wwth the OTC NOx MOU. The
commenter argued that this action would not require
additional controls in a market driven NOx control
pr ogr am

In the NOx SIP call (see 63 FR at 57402), EPA
found that the collective em ssions fromsnmall sources
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were relatively small (in the context of that

rul emaki ng) and the adm nistrative burden, to the
permtting authority and to regulated entities, of
controlling such sources was likely to be consi derable.
Even if EPA were not to apply additional controls
beyond capping small sources at 1990 | evels, there
woul d be adm ni strative costs that woul d be
considerable in conparison to the em ssions reductions
gained. Thus, this level of control is not highly cost
effective and appropriate to mandate. Furthernore, EPA
notes that the 25 MM is approximtely equivalent to
250 mBt u/ hr used for small non- EGUs.

In today’s action, for the sanme reasons as
described in the final NOx SIP call, EPA concludes that
smal | sources do not emt in anounts that significantly
contribute to petitioning States’ nonattai nnent or
mai nt enance probl ens.

e. Summary of Control Measures

Table I1-5 summari zes the controls that are

assuned for each subcategory.

Table 11-5. Summary of Feasible, Highly Cost-Effective
NOx Control Measures

Subcategory Control Measures

Large EGUs St at e- by- St at e ozone season emissions |level (in tons)
based on applying a NOx em ssion rate of 0.15

I b/mmBtu on all applicable sources assuning historic
ozone season heat input and adjusting for growmh to
year 2007
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Large Non- EGUs St at e- by- St at e ozone season emi ssions |level (in tons)
based on applying a 60 percent reduction from
uncontroll ed eni ssions on all applicable sources
assum ng uncontrol |l ed ozone season eni ssions and
adjusting for growh to year 2007

Large Process No additional controls highly cost effective
Heaters
Smal | Sources No additional controls highly cost effective

K. Feasibility of NOx Control Implementation Date

Some commenters asserted that a conpliance
deadline of May 2003 is infeasible for conpleting the
installation of the assumed NOx controls. Sone
commenters argued that there are not enough materials
and suppliers to install NOx controls by the May 2003
deadline. Oher comenters expressed concern that
utilities will not have sufficient time to install NOx
controls w thout causing electrical power outages;
t hese commenters stated that such power outages would
have adverse inpacts on the reliability of the
electricity supply. Commenters al so expressed concern
about the technol ogi es EPA assuned coul d be used to
meet the 2003 deadline and the cost assunptions for NOX
control technol ogy.

As part of the NOx SIP call, the Agency conducted
a detailed exam nation of the feasibility of installing
the NOx controls that EPA assuned in devel oping the

em ssions budgets for the affected States. See
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Feasibility of Installing NOx Control Technologies By
May 2003, EPA, O fice of Atnospheric Prograns,

Septenber 1998. The Agency's findings are summari zed
in the NOx SIP call final rule (63 FR at 57447). Based
on these findings, EPA believes that the conpliance
date of May 1, 2003 for NOx controls to be installed to
conply with this section 126 rulemaking is a feasible
and reasonabl e deadl i ne.

Furthernore, several utility plants have al ready
begun installation of SCRretrofits, indicating the
ability of electric utilities to nmeet the conpliance
date for the NOx SIP call w thout systemreliability
concerns. These projects are summarized in Table I1-6
bel ow. For instance, the Tennessee Valley Authority
(TVA) has publicly announced its schedule to have al
its units conply with the NOx SIP call by 2003. This
is quite significant, since TVA operates nore than 7

percent of the coal-fired capacity in the NOx SIP cal

Regi on.
Table 11-6. Planned SCR Retrofit Projects
|| utility Plant Unit Size Fuel Outage Date ||
QW)

TVA Allen 1 300 Coal Spring 2001
Allen 2 300 Coal Spring 2002
Al'len 3 300 Coal Fal | 2001
Bul I Run 900 Coal Spring 2003
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Cunberl and 1 1300 Coal Spring 2003

Cunber | and 2 1300 Coal Fal | 2002
Par adi se 1 700 Coal Fal | 2000
Par adi se 2 700 Coal Spring/ Fal |
1999
W dows Creek 2 141 Coal Spring 2003
W dows Creek 7 575 Coal Spring 2002
AES Ki ntigh 655 Coal Bef ore 2003
Associ at ed New Madrid 1 600 Coal Bef ore 2003
El ectric
Cooperative | New Madrid 2 600 Coal Fall 1999
Edi son Honer City 1 660 Coal Bef ore 2003
M ssi on :
Ener gy Honer City 2 660 Coal Bef ore 2003
Honer City 3 692 Coal Bef ore 2003

In addition, one commenter agrees that the
controls are feasible in terns of their supply, the
time available for the needed installation and the
avai lability of vendors to effectively install them
The commenter has assessed the feasibility of NOx SIP
call conpliance by the affected sources in the context
of electric systemreliability, as explained in a
report Electric System Reliability - A Red Herring to
Delay Clean Air Progress, Ozone Attai nnent Coalition,
Septenber 1998. This report shows that, even with
conservative assunptions about outage periods for the
installation of SCR controls, conpliance with the SIP
call can be achieved in aggregate by the affected

sources. Furthernore, the commenter has conpl eted
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addi tional analysis that concludes that SIP cal
conpliance is a nanageabl e situation that wll be
acconpl i shed during the non-peak periods of electricity
demand. The analysis estimtes that SCR can be
installed on 255 electric utility units as conpared to
EPA' s estimate of 142 units (see Electric System
Reliability and the NOx SIP Call, Ozone Attai nnent
Coalition, Draft Report, April 1999).

The Agency is also providing conpliance
flexibility to sources for the 2003 and 2004 ozone
seasons by establishing State conpliance suppl enent
pools. (See section IV.C. 1.c for further discussion of
conpl i ance suppl enent pool .)

The EPA al so concludes fromthe Gernan experience
that reliability should not be a problem In the md-
1980s, West Gernmany required every plant to neet a NOX
em ssion rate of about 0.16 | b/ mBtu, every half-hour
all year long. Wthin a 3-year period, Wst Cernmany
retrofitted nore than 80 percent of its coal-fired
power plants with SCR  The retrofitted, coal-fired
pl ants represented about 33 percent of the overal
generation capacity of Germany, conpared to 27 percent
of the U S. in the final NOx SIP call (under section
126 this percentage will be less since the rule covers
three less States). During this tinme, no brownouts are
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known to have occurred as a result of the SCR
retrofits, even though West German plants tend to have
nore space restrictions than U.S. plants and it was
much nore difficult for West Germany to inport power
from ot her countries.

1. Cost assumptions for SCR.

One commenter has argued that the costs for
installation of SCR are 50 percent greater than EPA's
estimate and that SCR does not achieve NOx renova
greater than 83 percent. The comenter did not provide
the basis for its estimtes.

The EPA maintains that SCR systens are achi eving
90 percent or greater NOx renoval in applications
denonstrated worl dwide. The SCR is a proven technol ogy
used to significantly reduce NOx em ssions from nore
t han 300 sources in the U S., and nore than 500 sources
wor | dwi de. By proper catalyst selection and system
desi gn, NOx renoval efficiencies exceeding 90 percent
can be achieved. |In practice, commercial SCR systens
often neet control targets of over 90 percent. For
further discussion see White Paper - Selective
Catalytic Reduction (SCR) for Controlling NOx
Emissions, | CAC, 1997.

The SCR control assunptions used by EPA are
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supported by actual SCR applications. The Northeast
States for Coordinated Air Use Managenent (NESCAUM and
the Md-Atlantic Regional Air Managenent Associ ation
(MARAMA) prepared a conprehensive report on the status
of technol ogies to reduce em ssions of NOx from
electric utility boilers. The report relied on real-
wor |l d cost and operating experience from actual
installations of advanced NOx control technol ogies
(itncluding SCR) at fourteen U.S. facilities involving
52 coal and gas/oil-fired boilers. The report results
denonstrate that avail abl e technol ogi es can achi eve
significant NOx em ssions reductions both cost
effectively and reliably. The report states that NOx
em ssion rates of 0.15 and as low as 0.08 I b/mMmBtu were
achieved at a cost of $400 to about $1500/ton. (See
Status Report on NOx Control Technologies and Cost
Effectiveness for Utility Boilers, Staudt, Janes E.,
NESCAUM MARAMA Report, June 1988.) Note that capital
costs reported are conparable to EPA capital costs

whi ch were given at $50-70/kW (in 1997 dollars). (See
Analyzing Electric Power Generation Under the CAAA,
EPA, March 1998.)

The EPA used the information available fromthe
existing retrofit at Merrimack Unit 2 to corroborate
its costing nethodology. For this 330 MWV cycl one-fired
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installation, designed for a 65 percent NOx renoval
efficiency, the total capital cost was reported to be
$55/ kW and cost effectiveness was $400/ton of NOx
renmoved (see NESCAUM MARAMA Report, June 1988). This
cost included the addition of a significant anount of
addi tional ductwork and support steel required for this
retrofit because of unusual space |imtations. The
baseline NOx em ssion rate for this unit was al so
unusual ly high (2.66 | b/mBtu), thus requiring a
relatively | arge and expensi ve ammoni a handli ng system
The capital cost estimate for the Merrimack Unit 2
retrofit using EPA's cost nodel was $68. 53/ kW which
was over 20 percent higher than the $55/ kW actual cost
reported. Thus, this conparison confirns the
conservatismof the EPA s cost nethodol ogy and
contingencies built into it.
2. Technology Deployment

Commenters nai ntai ned that EPA has overesti mated
the amount of SCNR that will be installed as a result
of the section 126 action. First, commenters argued
that SNCR NOx renoval is between 15 and 35 percent, as
opposed to EPA' s estimate of 40 percent. Second,
comenters disagreed wwth EPA' s assertion that there
are no limts to the unit capacity for comrerci al

application of SNCR Comenters maintai ned that SNCR
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islimted to units with capacities no higher than 325
M/

The EPA maintains that SNCR NOx reduction of 40
percent is attainable and represents the m d-range
efficiency achieved in current utility boiler
applications. The SNCR has been commercially used on
electric utility boilers to achieve in excess of 60
percent NOx reduction while maintaining amonia slip
bel ow 10 ppm (See NESCAUM and MARAMA, June 1998,
Attachnment C, p. 42.) Al though this performnce my
not be possible for every boiler, careful assessnent of
factors inpacting boiler performance (such as initial
NOx | evel, furnace tenperature, flue gas flow and NOx
distribution profiles at various operating | oad
condi tions, and access for injection of reagent) can
result in increased NOx reduction efficiency and
reduced ammonia slip from SNCR systens. Reported
literature indicates that SNCR control efficiency on
the installed utility boilers ranges predom nantly from
30 to 60 percent. (See White Paper - Selective Non-
Catalytic Reduction (SNCR) for Controlling NOx
Emissions, | CAC, 1997, p. 18.) Based on the
denonstrated experience in the electric utility and

ot her industry, EPA has suggested use of SNCR as a
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cost-effective option to achi eve desired em ssions
reductions. The EPA does not require use of SNCR and
acknow edges that some of the affected facilities may
choose to install SCR instead of SNCR and reduce

em ssions over and above what is required by the NOx
SIP call, as part of their conpliance and econoni c
strat egi es.

The EPA al so maintains that there are no limts to
the unit capacity for comrercial application of SNCR
The size of the boiler does not |imt the ability to
i nject SNCR reagent into the conbustion gas flow to
achi eve NOx reductions, as denonstrated by applications
worl dwi de. The SNCR is a fully comrercial NOx
reduction technol ogy, with application of ammonia and
ur ea- based processes at approxinmately 300 installations
wor | dwi de, ranging up to 822 MNin size and covering a
wi de array of stationary conbustion units firing a
variety of fuels. (See White Paper - Selective Non-
Catalytic Reduction (SNCR) for Controlling NOx
Emissions, | CAC, 1997, pp. 17-26.) Industrial boilers,
process units, and nunicipal conbustors nake up the
| argest share of commercial SNCR installations in the
U S This distribution appears to be a result of NOx
control regulations in place rather than SNCR s

technical limtations. |In the US., the | argest urea-
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based SNCR has been commercially applied to a 320 M\
pul veri zed coal -fueled, wall-fired electric utility
boiler. However, there are various conmmercial urea-
based SNCR contracts in place for larger units (e.g.,
one unit is as large as 620 MMe). (See NESCAUM MARANVA
Report, June 1998, Attachnment C p. 44.)

Additionally, literature shows that one technol ogy
vendor has conducted a conputer sinulation of SNCR
application on sone |large size boilers and is extending
commerci al performance guarantees for the sane. (See
CFD Modeling of Urea-Based SNCR and Hybrid Performance
on Large Utility Boilers, Conparato, J.; Boyle, J.; and
M chael s, W, | CAC Forum 1998, pp. 1-8.) Based on this
information, it is reasonable to conclude that
comercially avail abl e SNCR t echnol ogy can be applied
to large boilers, and therefore, costs for utility NOX
reducti ons have not been wunderestinated.

To further address concerns on the potential size
limtations for SNCR rai sed by the comenters, EPA
conducted a sensitivity analysis using the IPMas part
of the final NOx SIP call. In this analysis, SNCR was
applied to boilers 200 MM or snaller only. This is a
conservative assunption considering application of SNCR
on a boiler as large as 320 MW has al ready been
denonstrated. Additionally, it was assuned that SNCR
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NOx reduction efficiency would be 35 percent for
sources which emt NOx (prior to the application of
SNCR) at levels of equal to or nore than 0.5 | b/ mBt u.
The SNCR efficiency was assuned to be limted to 30
percent for sources which emt NOx (prior to the
application of SNCR) at levels less than 0.5 | b/ mBtu
(i.e., lowemtting sources).

Results of the IPMsensitivity sinulation, showed
| ess of SNCR and nore of SCR is needed to achieve the
requi red NOx budget contributions. Specifically, there
is a decrease of 33.3 gigawatts (GN of SNCR on coal -
fired units and an increase of 24.7 GWof SCR
installation on coal-fired units. Cost of conpliance
for EGUs under the sensitivity scenario are estimated
to be about $1746 (1990 dollars) per ton of NOx renoved
in 2007. Thus, even with reduced use and effectiveness
of SNCR, it is highly cost effective for EGUs to conply
with the section 126 requirenents.

In addition to the cost of conpliance, EPA
exam ned the feasibility of inplenmenting the retrofits
by Septenber 2002 for the sensitivity scenario. The
| PM projections revealed that, in general, one to three
SCR or SNCR installations per plant woul d be expect ed.
However, at one plant a maxi mum of six SCR systens nay

be required. Based on these projections and EPA' s
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anal ysis of control technology retrofitting schedul es,
it is reasonable to conclude that all of the necessary
engineering and air permtting activities can be
acconpl i shed by Septenber 2002.

Based on the above discussion, limting SNCR
applicability and NOx control efficiency would not
affect the feasibility of inplenmenting the controls by
May 2003. Moreover, conpliance with the section 126
requi renments would still be cost effective.

3. Catalyst supply.

One commenter has argued that EPA's estinmates on
the availability of SCR catal yst are fl awed because the
Agency is underestimting the nunber of EGUs that w |
be enpl oyi ng SCR t echnol ogy.

The EPA has determ ned that anple supply of
catal yst exists. One nmjor catalyst vendor has
recently announced its plans to build a new catal yst
manuf acturing plant by md-year 2000, thus increasing
the current supply of available catalyst. |In addition,
a study of catalyst availability during the NOx SIP
call had concluded that adequate capacity of SCR
catal yst supply is believed to be avail able to satisfy
the demand that may result fromthe projected SCR
installations. (See Feasibility of Installing NOx
Control Technologies by May 2003, EPA, Septenber 1998.)

305



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

I n addi tion, as discussed above, EPA conducted a
sensitivity analysis limting SNCR applicability and
assum ng a |l ower SNCR NOx reduction efficiency. Even
with the increase in projected SCR capacity under the
sensitivity scenario, the excess capacity in catalyst
supply woul d be sufficient to neet the demand over an
i npl enentation period of less than 3 years. Gven the
findings of the sensitivity analysis and the plans for
bui l di ng an additional catalyst plant, EPA infers there
wll be sufficient catalyst supply for increased SCR
install ations.
4. Outage Periods

One comenter has submtted information reflecting
that SCR retrofits expected to result fromthe fina
rule could be placed in three categories: cases with
nodest retrofit difficulty, cases with internedi ate
retrofit difficulty, and cases with chall engi ng
retrofit difficulty. The comenter suggested that a
nodestly difficult retrofit wll require about 4-6
weeks of outage for conpleting SCR installation; a
retrofit with internediate difficulty will need 8-12
weeks; and a challenging retrofit will need nore than
14 weeks of outage.

The EPA has exam ned the information submtted by

the commenter and determ ned that this infornation is
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unsupported and specul ative. The comrenter asserts
that the length of the outage periods to install SCR
wi |l vary, depending upon the size of the affected
units and the degree of access. According to the
commenter, small units with reasonable access wll be
nmodestly difficult retrofits. The commenter fails to
show a | ogi cal connection between the size of a unit
and the degree of retrofit difficulty in the case of an
SCR install ation, where the em ssion controls are in a
separate structure adjacent to the unit itself. 1In
EPA's view, a large unit with relatively unconstrai ned
pl ant | ayout may be easier to retrofit conpared to a
small unit wwth a relatively constrained | ayout.

The commenter provides an exanple of a
hypot hetical "internmediate retrofit difficulty case" in
whi ch access to the unit is constrained. In this
exanple, the commenter lists the activities to be
conpl eted and the volune of material needed but does
not provide any data relating these activities to the
time needed to conplete them |In the absence of this
data, the commenter's clainmed outage period for the
exanpl e i s unsupported. However, EPA notes that in any
construction project (such as SCRretrofit), multiple
activities can be conducted concurrently and, if

needed, nore personnel can be deployed to expedite the
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project. Therefore, even assum ng, for the sake of
argunment, the commenter's categorization of retrofit
difficulty has sonme nerit, the relationship of this
categori zation to outage requirenent i s unsupported.
The commenter's assertion that the vast majority of SCR
retrofits will be of internediate retrofit difficulty

al so i s unsupport ed.

The EPA al so notes that a large utility in
Germany, which al so supplies SCR systens, conpleted
each of its SCRretrofits in about 4 weeks. This
utility also has informed EPA that SCR retrofit-rel ated
wor k can be spread over two or three outages. (See
Feasibility of Installing NOx Control Technologies By
May 2003, Septenber 1998.) By spreading retrofit work
over a few outages, if necessary, plants would be able
to avoid causing any inpacts on the reliability of
electricity supply.

The EPA used IPMto look into the sensitivity of a
nunber of the nodel's assunptions, as discussed in
Feasibility of Installing NOx Control Technologies by
May 2003. One of the sensitivity runs considered the
installation of 63 GNin 1 year and an increase of the
pl anned outage period to 9 weeks. This run can al so be

considered a representation of the installation of 189
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GWof SCR at coal-fired units over a 3-year period
(more than the commenter assunes will occur) with 9
weeks of planned outages each year (10 percent |ess
than what the commenter assunmes will occur on average).
In this sensitivity scenario, increasing the anount of
pl anned outage did not threaten the stability of the
power supply (deduced fromthe fact that no new units
were built in IPMsimulations). Wat does occur is
sonme shifting of power between regions in and around
the SIP call region, decisions for later existing unit
retirenment, and increased use of gas-fired units and an
overall result of sone increased cost of electricity
production, but no conditions that woul d necessitate a
bl ackout. The total costs over 3 years anount to a
smal | increase of about 1.3 percent in overall costs.
The increase in costs were found to be related to the
need to substitute available, idl e power plants for
those units taken off line, which are nore expensive to
run.
L. Ailr Quality Assessment

In the proposal, EPA relied on air quality
nodeling in the final NOx SIP call to evaluate the
ozone benefits in the petitioning States of NOx
controls proposed in today's action. That nodeling was

performed for the 23 jurisdictions covered in the NOx
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SIP call to confirmthat those States collectively
contribute significantly to downw nd nonattai nnment.
The collective contribution of all the upwind States is
one factor that went into EPA s decision that each

i ndi vi dual upwind State contributes significantly to
downwi nd nonattainment. The results of this nodeling
indicate that the NOx controls applied to the sources
in the upwi nd States which nmake a significant
contribution to nonattainnent in one or nore of the
petitioning States will provide substantial ozone
benefits in each of the petitioning States. As

di scussed bel ow, the EPA continues to believe that the
results of that nodeling analysis are valid for the
pur pose of today's rul emaking, as well.

The nodeling cited at proposal was based on UAMV
nodel runs for a 2007 Base Case and a control scenario
designed to evaluate the effects of NOx controls very
simlar to those in today's rul emaki ng on nonatt ai nnent
in downw nd States, including each of the petitioning
States. The details of this nodeling are described in
the final NOx SIP call rulemaking. Several commenters
stated that this nodeling does not isolate the effects
on ozone in the petitioning States of controls applied
outside the Northeast. As part of the NOx SIP cal

rul emaki ng, EPA perfornmed nodel runs which provide the
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type of assessnment simlar to that requested by the
commenters. This nodeling included a conparison of two
control scenarios. One scenario is identified above as
havi ng NOx controls applied across all 23
jurisdictions. The other scenario included the
application of these sane NOx controls in the Northeast
only. The difference in ozone predictions between

t hese two scenari os shows the effects in the Northeast
of NOx controls applied outside this region. A ful
description of this nodeling and the netrics used to
eval uate the results are described in the final NOx SIP
cal |l rul emaki ng.

The results indicate that controls simlar to
those in today's rulemaking wll produce | arge
reductions in ozone concentrations in the petitioning
States. For exanple, the nunber of nodel ed exceedences
of the 1-hour NAAQS that are reduced by upw nd controls
include a 16 percent reduction in New York Cty, a 38
percent reduction in Philadel phia, and 43 percent
reduction in western Massachusetts. Also, for the 8-
hour NAAQS, the nunber of exceedences reduced by upw nd
controls is 7 percent in New York, 10 percent in
Massachusetts, and 32 percent in Pennsylvania. Thus,
the results of this nodeling indicate that the proposed

NOx controls applied to the sources in the upw nd
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St ates proposed as nmaking a significant contribution to
nonattai nment in one or nore of the petitioning States
wi |l provide substantial ozone benefits downw nd in the
petitioning States.

The EPA recogni zes that the anmount of em ssions
reduction in the nodeled strategy is not identical to
t he anbunt of em ssions reduction in today's
rul emeki ng. There are three additional upwi nd States
(1.e., Georgia, South Carolina, and Wsconsin) which
are controlled in the nodel ed strategy that are not
covered by today's rulemaking. The difference in the
total NOx em ssion reductions for the 20 jurisdictions
covered by today's rule between what was assuned in the
23 jurisdiction nodeling is 11 percent. These three
States were covered in the NOx SIP call because of
their contributions to States other than the
petitioning States. Since EPA believes that em ssions
fromsources in these States do not contribute
significantly to nonattai nnent in any of the
petitioning States, it is reasonable to assune that
em ssions reductions in these States will not have any
appreci abl e i npact on nonattainnent in any of the
petitioning States.
I11. EPA"s Final Action on Granting or Denying the

Petitions
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The EPA is taking final action on the section 126
petitions based on the outconme of the nulti-step
process described in the preceding section. The EPA s
action consists of three conponents: 1) technical
determ nations of whether upw nd sources or source
categories nanmed in each of the petitions significantly
contribute to nonattai nnent (of the 1-hour or 8-hour
standard) or interfere with maintenance (of the 8-hour
standard) in the relevant petitioning State; 2) for
t hose sources or source categories for which EPA is
maki ng an affirmative technical determ nation, action
speci fying when a finding that those sources emt or
would emt in violation of the section
110(a)(2) (D) (i) (1) prohibition wll be deened nade or
not made (or nmade but subsequently w thdrawn) if
certain events occur for purposes of section 126(b);
and 3) the specific em ssions-reduction requirenents
that will apply when such a finding is deened made.
Each of these actions is described below. Under this
final action, new and existing |arge EGJs and | arge
non-EGUs in 19 upwi nd States and the District of
Col unbi a are potentially subject to a future section
126(b) finding and therefore to the requirenments set
forth in this final rule.

A. Technical Determinations

313



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

First, EPA is making final affirmative technica
determ nations as to which of the new (or nodified3?)
or existing major sources or groups of stationary
sources naned in each petition emt or would emt NOX
in amounts that contribute significantly to
nonattai nment of the 1-hour or 8-hour standard in (or
interfere with mai ntenance of the 8-hour standard by)
each petitioning State. The regulatory text of today's
rule sets forth each of the affirmative technica
determ nations for sources named in each petition

In short, for each petition, with respect to each
ozone standard (as specifically requested in the
petition), EPA is making affirmative technica
determ nations of significant contribution (or
interference) for those | arge EGQJ and | arge non- EGU
sources for which highly cost-effective controls are
avai l abl e (as described in Section I1.J.), to the
extent those sources are |ocated in one of the "Naned
Upwi nd St ates" corresponding to that petition in Tables
I1-1 and I1-2. Thus, to illustrate, for the petition
from New York, EPA is making an affirmative technica

determ nation that |arge EGJUs and | arge non- EGUs t hat

$Whenever the word "new' is used in relation to sources
affected by this rule, it includes both new and nodified

sources.
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are located or would be located in the naned portions
of Del aware, the District of Colunbia, |ndiana,

Kent ucky, Maryl and, M chigan, New Jersey, North
Carolina, OChio, Pennsylvania, Virginia, and West
Virginia emt, or would emt, NOXx in amounts that
contribute significantly to nonattai nment of the 1-hour
standard in the State of New York. (By contrast, EPA
is determ ning that such sources |ocated in Tennessee,
whi ch New York also naned in its petition, do not emt
NOx in amounts that significantly contribute to
nonattai nnment problens in the State of New York.) The
result is that EPA is determ ning that the | arge EGUs
and large non-EGUs in at |east sonme upw nd States naned
in every petition except Vernont's and Rhode I|sland's
contribute significantly to nonattai nment of at |east
one of the standards (or interfere with naintenance of
the 8-hour standard) in the petitioning State. The EPA
refers the reader to the regulatory text for a full
description of the final affirmative technical

determ nations for each petition.

The EPA notes that the Agency is not making final
affirmative technical determ nations as to any sources
| ocated in Arkansas, |owa, Louisiana, Miine, Mnnesota,
M ssi ssi ppi, New Hanpshire, and Vernont. For the

States of Maine, New Hanpshire, and Vernont EPA has not
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conpl eted sufficient nodeling and other assessnents to
enabl e the Agency to conclude that sources in any of
those States contribute significantly to nonattai nnent
(or interfere with maintenance) of an ozone standard in
any downwi nd petitioning State.® 1In the final NOx SIP
call, EPA stated that it planned to conduct State-by-
State nodeling for these and certain other States for
whi ch EPA does not currently have adequate information.
The EPA indicated it intended to begin the nodeling in
the fall of 1998. However, in letters dated March 10,
1999, EPA notified these States that, given the
Agency's current resource contraints, it would not be
able to conduct the additional air quality nodeling at
this time. Accordingly, for the present, EPAis
denyi ng, on the grounds of inadequate infornmation, the
portions of the petitions from Mai ne, New Hanpshire,
and Pennsyl vania that request a finding of significant
contribution wwth regard to sources |ocated in any of
these three States.

The EPA is also not making any affirmative
techni cal determ nations regardi ng sources |located in

Georgia, South Carolina, Wsconsin, Mnnesota,

32Mai ne' s petition naned sources in Vernont and New
Hanpshi re; New Hanpshire's petition nanmed sources in Mine,
Vernmont, and lowa; and Pennsylvania's petition named sources
in Arkansas, |owa, Louisiana, Mnnesota, and M ssi ssippi.
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M ssi ssi ppi, Louisiana, Arkansas, and lowa. For these
States, EPA has sufficient nodeling results (and ot her
techni cal assessnents) to enable it to concl ude that
these States do not significantly contribute to
downw nd nonattai nment or mai ntenance problens in any

of the petitioning States.3®* Al though

38As part of EPA's evaluation of contributions, two
screening criteria were used to identify those |inkages that
were definitely not significant (i.e., a 4-episode average
contribution < 1 percent or a maxi mum contribution < 2ppb).
A linkage is considered insignificant if at |east one of the
two screening criteriais not net. The results of the CAM
nodel i ng are described in the Air Quality Mdeling Techni cal
Support Docunent for the NOx SIP Call. The CAMK nodel i ng

i ndicates that the 1-hour and 8-hour contributions fromlowa
to both New Hanpshire and Pennsylvania are below the 1
percent screening criteria for the 4-episode average
contribution netric. Al so, the CAMK nodeling for Louisiana
and M ssissippi and the nulti-state group containing
Arkansas and M nnesota indicates that contributions from
these States to 1-hour nonattainnment in Pennsylvania are
bel ow the 1 percent screening criteria. Gven that EPA' s
significant contribution test requires that an upw nd area
be determned to significantly contribute based on both the
CAMk and UAMV nodel s, the fact that these States do not
significantly contribute based on CAMk nodel i ng neans t hat
they could not be found to significantly contribute even if
they are found to be significant under the UAM V nodeling.
Thus, even though EPA has not conducted State-specific UAMV
zero-out nodeling for each of these States, the 1-hour and
8- hour linkages fromlowa to New Hanpshire and Pennsyl vani a
and the 1-hour |inkages from Arkansas, Louisiana, M nnesota,
and M ssissippi to Pennsylvania are not significant because
t hese |inkages do not pass the screening criteria for the
CAMK 4-epi sode average contribution nmetric. Note that the
contributions from Loui siana, M ssissippi, and the multi-
state groupi ng containing Arkansas and M nnesota to 8-hour
nonat t ai nnment in Pennsyl vani a exceed the screening criteria.
Thus, we are not making affirmative technical findings on

t hese States under the 8-hour standard because, w thout the
State-by-State UAMV zero-out nodeling, EPA does not have
sufficient information to determ ne whether they contribute
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EPA does not believe that sources in Georgia, South
Carolina, and Wsconsin are significantly contributing
to nonattainment problens in any of the petitioning
States, EPA notes that it has determned in the NOx SIP
call rule that sources in these States are
significantly contributing to other States in the
eastern half of the nation
B. Action on Whether to Grant or Deny Each Petition
1. Portions of Petitions for Which EPA Is Making an
Affirmative Technical Determination

For the reasons described in Section II.E., EPAis
issuing the alternative type of final action provided
for in the consent decree. Under that alternative
approach, for sources for which EPA is today nmaki ng an
affirmative technical determ nation of significant
contribution, the section 126(b) finding that certain
sources emt or would emt in violation of the
prohibition in section 110(a)(2)(D)(i)(1) wll be
deened nade as of certain specified dates if certain
events do not occur by those dates. More specifically,
a finding that new or existing sources, for which EPA
has made an affirmative technical determ nation, do

emt in violation of section 110(a)(2)(D(i)(l1) wll be

significantly to Pennsyl vani a.
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deened nade

* As of Novenber 30, 1999, if by such date EPA does
not issue either a proposed approval, under
section 110(k) of the CAA of a SIP revision
submtted by such State to conply with the
requi renents of the NOx SIP call; or a final FIP
nmeeting such requirenents for such State in which
the affected sources are or will be |ocated,

* As of May 1, 2000, if by Novenber 30, 1999, EPA
proposes to approve the SIP revision described
above for such State, but, by May 1, 2000, EPA
does not fully approve the SIP revision or
promul gate a FIP neeting the requirenents of the

NOx SIP call for such State.

The EPA also is determning that any such finding as to
any such major source or group of stationary sources
woul d be considered a finding under section 126(b) and,
therefore, would trigger the renedial requirenments of
this final rule. At such tinme as a finding is deened
made, EPA intends to publish a notice in the Federal
Reqgi ster announcing the source categories and | ocations
affected by the finding.

Furthernore, any portion of a petition for which
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EPA is making an affirmative technical determ nation
(as described above) shall be deened deni ed as of My
1, 2000, if a section 126(b) finding has not been
deened to have been nade by that date. |In other words,
if EPA has taken final action putting into place a SIP
or FIP neeting the requirenents of the NOx SIP call,
any outstandi ng portions of petitions will be deened
denied as of the date of approval of the SIP or
pronmul gation of the FIP. 1In addition, after a section
126(b) finding has been deened nade as to sources or
groups of stationary sources in an upwind State, that
finding will be deened w thdrawn, and the correspondi ng
part of the relevant petition(s) denied, if the
Adm ni strator either approves a SIP or pronmul gates a
FI P which conplies with the requirenents of the NOx SIP
call for such upwind State. This would m nim ze any
overlap between an effective section 126(b) finding, on
one hand, and the application of satisfactory SIP or
FI P provisions, on the other.
2. Portions of Petitions for Which EPA Is Not Making
an Affirmative Technical Determination

Consistent wwth this overall approach, for the
sources for which EPA is not making an affirmative
techni cal determ nation, EPA is concluding that they do
not or would not emt in violation of the section
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110(a)(2)(D) (i) (l) prohibition. As a result, EPAis
denyi ng each aspect of each petition relating to such
sources. Table I-1 shows which States and sources were
named in each petition. The EPA is not nmaking
affirmative technical determinations for all sources
named in the petitions that are located in States not
linked to the petitioning State as shown in Tables I1-1
and 11-2. In addition, EPA is not nmaking affirmative
techni cal determ nations for sources for which EPA has
determ ned highly cost effective control neasures are
not available (see Section I1.J.) For exanple, EPA is
denying New York's petition as to sources in any State
(or portion of a State) named in New York's petition
that are outside the |arge EGU and | arge non- EGU
categories described in Section I1.J., as well as any
named sources of any type in Tennessee. Another
exanple is that EPA is today denying the petitions from
Rhode Island and Vernont in their entirety because EPA
has determ ned that none of the sources naned in these
petitions is significantly contributing to
nonat t ai nnent or nai ntenance problens with respect to
the ozone standard(s) for which relief is requested in
the petitions.

C. Requirements for Sources for Which EPA Makes a
Section 126(b) Finding
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The control requirenents that would apply to any
new or existing major source or group of stationary
sources for which a section 126(b) finding is
ultimately made are discussed in Section |V bel ow.

Section 126(c) states, in relevant part, that:

it shall be a violation of this section and the
applicable inplenentation plan in such State

(1) for any major proposed new (or nodified)
source with respect to which a finding has
been made under subsection (b) to be
constructed or to operate in violation of
this section and the prohibition of section
110(a)(2)(D)([i]) or this section or
(2) for any mmjor existing source to operate
nore than three nonths after such finding has
been made with respect to it.
The Adm nistrator may permt the continued operation of
a source referred to in paragraph (2) beyond the
expiration of such 3-nonth period if such source
conplies with such emssion limtations and conpliance
schedul es (containing increnents of progress) as nay be
provi ded by the Admi nistrator to bring about conpliance
with the requirenents contained in section
110(a)(2)(D)([i]) as expeditiously as practicable, but
in no case later than 3 years after the date of such

findi ng.

The renedial requirenents that EPAis finalizing in
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today's action for sources for which a section 126(b)
finding is ultimtely made woul d satisfy the

requi renents just quoted. First, EPA is requiring that
sources for which a section 126(b) finding is
ultimately made nust conply wth the requirenents
described in Section IV to ensure that they do not emt
in violation of the section 110(a)(2)(D)(i)

prohi bition. Second, the program EPA is finalizing
serves as the alternative set of requirenments that the
Adm ni strator may apply for the purpose of allow ng

exi sting sources subject to a section 126(b) finding to
operate for nore than 3 nonths after the finding is
made. Consistent with section 126(c), the conpliance
period in EPA' s program extends no further than 3 years
fromthe making of the finding. To the extent a
finding is deemed nmade as of Novenber 30, 1999,
conpliance will be required by Novenber 30, 2002. But
since the program EPA is establishing would require
actual em ssions reductions only in the ozone season
(defined for purposes of this rule as May 1- Septenber
30, inclusive), actual reductions will not need to
occur until My 1, 2003, the start of the first ozone
season after the Novenber 30, 2002, conpliance date.
Thus, conpliance by Novenmber 30, 2002 would not require

actual reductions until May 1, 2003. A finding deened
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made as of May 1, 2000 would also yield a May 1, 2003
conpliance date. As described in Section V.A 1 of the
final NOx SIP call and its Response to Conment docunent
and in Section Il.K above, EPA believes that conpliance
by the ozone season beginning May 1, 2003 is feasible.
IV. Section 126 Control Remedy

In the NPR (63 FR at 56309-56320), EPA proposed to
i npl ement a market - based cap-and-trade systemto bring
sources covered by any final section 126(b) finding
into conpliance. The Federal NOx Budget Tradi ng
Program was proposed as a new part 97 in title 40 of
t he Code of Federal Regul ations. The EPA proposed that
t he Federal NOx Budget Tradi ng Program woul d be
triggered automatically if EPA nmakes a final finding of
significant contribution as to any sources under
section 126(b). Participation in the programwould be
mandatory for all sources affected by such a finding.
As explained in Section IV.C of this preanble, today’s
rul e includes the general paraneters of the Federal NOx
Budget Tradi ng Programremedy in paragraph (j) of §
52.34. The EPA will issue the remaining elenents of the
Federal NOx Budget Trading Program by July 15, 1999.
Today’s rul e al so includes paragraph (k) of § 52. 34,
whi ch delineates the interimfinal emssion limtations

that will be inposed in the event the Adm nistrator
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fails to pronmulgate (i.e., sign and release to the
public) the Federal NOx Budget Tradi ng Program
regul ati ons before a finding under section 126 is made.
Section IV.D of this preanble describes these default
em ssion |imtations.

A. Appropriateness of Trading as a Section 126 Remedy

A mar ket - based cap-and-trade programis a proven
met hod for achieving the highly cost-effective
em ssions reductions described in section II.J., while
provi di ng sources conpliance flexibility. As explained
in the NOx SIP call SNPR (63 FR at 25918-19), the Ozone
Transport Assessnent G oup (OTAG identified five
advant ages of market-based systens: (1) reduced cost of
conpliance, (2) creation of incentives for early
reductions, (3) creation of incentives for em ssions
reducti ons beyond those required by regul ations, (4)
pronotion of innovation, and (5) increased flexibility
W thout resorting to waivers, exenptions, and ot her
forms of admnistrative relief (OTAG 1997 Executive
Report, pg. 57).

The Agency received wi de support for using the
Federal NOx Budget Tradi ng Program as the section 126
remedy. Several commenters cited | ower conpliance
costs as a reason for supporting a cap-and-trade

program and generally stated that the section 126

325



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

petitions would be satisfied if the sources naned in
the petitions were included in the trading program
One comrenter claimed that pursuant to section 126, EPA
has the clear authority to devel op, inpose, and
i npl ement the em ssions caps associated with the
trading program Ohers clained, however, that trading
IS not an appropriate section 126 renedy. One
commenter questioned EPA's authority to use trading as
the section 126 renmedy because a section 126 finding
requi res reductions fromspecific sources for which a
finding of significant contribution is nmade. That
commenter pointed out that trading allows reductions to
occur where they are nost cost effective w thout regard
to air quality benefits or inpacts.

The EPA agrees with the majority of commenters
t hat expressed support for the Federal trading program
The EPA agrees with the assertion that participation in
the Federal NOx Budget Trading Programis the nost
cost-effective nmethod for achieving the reductions
required if EPA makes a finding wwth regard to the
section 126 petitions. The EPA rejects the coment
that EPA | acks the authority under section 126 to
i npl enent a trading program The EPA finds that it has
authority under section 126 to require sources or

groups of sources for which a section 126(b) finding is
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made to conply with a cap-and-trade program Section
126(c) provides that such sources or groups of sources
may continue to operate if they conply “with such

em ssion limtations and conpliance schedul es
(containing increnments of progress) as nmay be provided
by the Adm nistrator to bring about conpliance” with
section 110(a)(2)(D). Under section 302, an “em ssion
[imtation” is a “requirenent...which limts the
quantity, rate, or concentration of em ssion of air
pollutants on a continuous basis.” This termis broad
enough to include the limting of sources’ em ssions

t hrough a cap-and-trade program In fact, title IV of
the Clean Air Act expressly refers to the all owance
requi renents of the Acid Rain SO2 cap-and-trade program
as “emssion limtations.” See e.g., 42 U S. C
7651c(a).

Under a cap-and-trade program the Adm nistrator
sets an emssion limtation and conpliance schedule for
all units subject to the program The em ssion
limtation for each unit is the requirenent that the
guantity of the unit’s emssions during a specified
period (here, the tonnage of NOx em ssions during the
ozone season) cannot exceed the anount authorized by
the all owances that the unit holds. Allowances are

all ocated to units subject to the program and the
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total nunber of allowances allocated to all such units
for each control period is fixed or capped at a
specified level. The conpliance schedule is set by
establishing a deadline (here, May 1, 2003 as expl ai ned
in Section Il1.C of this preanble) by which units nust
begin to conply with the requirenment to hold all owances
sufficient to cover emssions. In summary, since EPA
has the authority to establish emssion limts and
conpl i ance schedul es under section 126, and al |l owance
requi renments include both emssion limts and a
conpl i ance schedul e, EPA has the authority to
promul gate all owance requi renents and all ocate
al | ownances for purposes of section 126.

The Federal NOx Budget Trading Programrequired in
response to a section 126 finding will achieve the
i nt ended em ssions reductions while providing
flexibility and cost savings to the covered sources.
The significant reductions incorporated into the cap,
or budget, under which the Federal trading program
woul d operate help ensure that the renmedy woul d
sufficiently mtigate the transport of ozone as
requi red by any renmedy under section 126. This budget
represents the sum of NOx all owances all ocated each
year to affected sources in States covered by any final

section 126 findings, calculated as explained in
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Section IV.C.1.b of this preanble. (For purposes of
the section 126 renedy, this budget is not aggregated
to a State level for any purpose other than for the
cal cul ation of allowances available for allocation to
affected sources. Since the focus in the renedy is
sources rather than States, there are no progranmatic
requi renents associated with this budget at the State
| evel.) For commenters concerned about the
appropri ateness of trading, EPA enphasizes that the
tradi ng program has been designed to mtigate the
transport of ozone and its precursors to facilitate
attai nnent and mai nt enance of the ozone NAAQS. The
program was proposed based on reconmendations from
OTAG experience fromthe OIC, and the NOx SIP cal
rul emaki ng process. Additionally, four of the
petitioning States requested that a cap-and-trade
program serve as the section 126 renedy.

The anal yses perfornmed in conjunction with the NOx
SIP call denonstrate that no significant changes in the
| ocation of em ssions reductions will result from
i npl ementation of an unrestricted trading programwth
a uniformcontrol level, as conpared to a traditiona
command- and- control scenario (“Supplenental Ozone
Transport Rul emaki ng Regul atory Anal ysis”, April 1998,

pp. 2-19). The trading programw ||l therefore allow
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named sources to retain sone flexibility in nmeeting the
emssion limtations, but also will ensure that the
necessary NOx reductions are achieved to mtigate the
transport of ozone.

B. Relationship of the Section 126 Remedy to the NOXx
SIP call and the Proposed FIP

In the section 126 NPR (63 FR at 56309), the EPA
proposed to establish a common tradi ng program anong
sources subject to a trading programunder the NOx SIP
call, a section 126 renedy or a FIP. This common
tradi ng programcould include all sources in States
found to be significantly contributing to nonattai nnment
or interfering with mai ntenance of the ozone standard
in another State. Sources subject to the Federal NOx
Budget Tradi ng Program under the section 126 rul emaki ng
or the FIP, and sources in States choosing to
participate in the State NOx Budget Tradi ng Program
under the SIP call, could trade with one another across
participating States under a NOx cap equivalent to the
sum of the NOx em ssions allocated to sources in
participating States.

The commenters al nost uniformy supported
integrating the trading progranms under the NOx SIP
call, section 126 rul enaking, and the FIP. One
commenter stated that aligning the programrequirenents
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coul d | essen unnecessary conpliance costs, pronote
greater certainty in conpliance planning, and reduce
the potential adm nistrative burdens on both the
regul atory and regul ated comunities. Mst commenters
cited that all three prograns address the sane
transport problem and integrating them would achieve
the environnental objective at |east cost and with nore
flexibility for the affected sources. One commenter
did not believe a trading programwas an appropriate
remedy for the section 126 petitions (addressed in
section IV.A), and therefore, the section 126 renedy
should not be integrated with the NOx SIP call and the
FI P tradi ng prograns.

As stated in the section 126 NPR, all three
rul emaki ng actions (the NOx SIP call, the FIP, and the
section 126 rul emaking) are ained at reducing transport
of ozone by controlling em ssions fromsources in a
given State that are found to be contri buting
significantly to nonattai nnent or interfering with
mai nt enance in another State. The EPA agrees with
commenters that, because all three prograns were
i ntended to achieve the sanme environnental objective,
it would be possible to integrate the prograns and

maintain the integrity of this environnental objective.
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In order to be eligible to participate in a cap-
and-trade program the EPA believes that there are
certain criteria that sources nust neet (e.g., they
must accurately and consistently account for all of
their emssions). See Section 126 NPR, 63 FR at 56310.
Because the sources in States that choose to
participate in the cap-and-trade programoutlined in
the final NOx SIP call (40 CFR part 96) will neet these
criteria, the sources subject to this section 126
action will neet these criteria, and the sources in
States that woul d be subject to the proposed FIP (with
t he exception of cenent kilns and |IC engi nes, which are
not included in the trading progranm) will neet these
criteria, EPA supports the establishnment of a common
trading program Therefore, EPA has determ ned that
sources subject to the Federal NOx Budget Trading
Program under section 126 or the proposed FIP, and
sources in States choosing to participate in the State
NOx Budget Tradi ng Program under the NOx SIP call,
could trade with one another under a NOx cap across
participating States equivalent to the sum of the NOx
caps of the individual States. |In addition, in
rejecting concerns about the appropriateness of one
common trading programas a renedy, EPA relies on the

anal yses perfornmed in conjunction with the NOx SIP
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call, which denonstrated that inplenentation of a
single trading programw th a uniformcontrol |evel
results in no significant changes in the |ocation of
em ssions reductions as conpared to a non-trading
scenari o (“Supplenental Ozone Transport Rul emaking
Regul atory Analysis,” April 1998, pp. 2-19).
C. Federal NOx Budget Trading Program

Under the terns of the consent decree with
petitioning states, EPA nust take final action on a
remedy under section 126 by April 30, 1999. In
accordance with that requirenent, EPA is promul gating
the general paranmeters of the renedy in paragraph (j)
of 8 52.34. The general paraneters of the renedy
promul gated today include the decision to enploy a cap-
and-trade program as the aggregate renedy,
identification of the categories of sources subject to
the trading program specification of the basic
emssion limtation for the covered source categories,
specification of the total em ssions reductions to be
achi eved by the trading program and the conpliance
date. Since EPA is not pronulgating in today’ s rule
the unit-specific allocations or 40 CFR part 97 rule
provi sions providing the details of the tradi ng program
for the section 126 renedy (as explained in Section

IV.C.2), today’'s final rule specifies that EPA w ||
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i ssue these elenments of the Federal NOx Budget Trading
Program by July 15, 1999. The EPA is commtted to
acting quickly in pronmulgating the renmai ning el enents
of the Federal NOx Budget Trading Program The EPA has
therefore specified the date in 852.34 by which those
el emrents will be pronul gated, and has delineated in
paragraph (k) of 8 52.34 the interimfinal em ssion
limtations that wll be inposed in the event the
remai ni ng el ements of the Federal NOx Budget Trading
Program are not promnul gated, as explained in Section
| V.D of this preanble.
1. Elements of the Section 126 Remedy Promulgated with
Today”s Rulemaking

The intent of EPA's action today is to prescribe
the general paranmeters of the section 126 renedy and
post pone the details of the Federal NOx Budget Trading
Programuntil July 1999. Today’s rule includes part
52, which establishes the general paraneters of the
Federal NOx Budget Trading Programas well as the
default emssion limtations should EPA fail to
pronmul gate the details of the trading program and
all ocation provisions. Specifically, the regulatory
| anguage finalized today specifies the follow ng

el enents, listed here and explained in further detai
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in Sections IV.C.1.a and 1V.D.1, bel ow

. Al large EGUs and | arge non-EGUs for which EPA
makes a final finding under section 126(b) wll be
covered by and subject to the Federal NOx Budget

Tradi ng Program

. Begi nning May 1, 2003, the owner or operator of
each source subject to the Federal NOx Budget
Tradi ng Program must hold total NOx al |l owances
avai lable to that source in the ozone season that
are not less than the total NOx em ssions emtted

by the source during that ozone season.

. The total tons of NOx all owances all ocated under
t he tradi ng program (other than any conpli ance
suppl enment pool credits) wll be equivalent to the

sum of two tonnage limts:

(A) The total tons of NOx that |large EGUs in the
programwould emt in an ozone season after
achieving a 0.15 | b/mBtu NOx em ssions rate,
assum ng historic ozone season heat input adjusted

for gromh to the year 2007; plus
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(B) The total tons of NOx that |[arge non-EGJs in
the programwould emt in an ozone season after
achieving a 60 percent reduction in ozone season
NOx em ssions conpared to uncontrolled | evels

adj usted for growh to the year 2007

. | f EPA nmakes a final finding under section 126(b)
for any |arge EGUs and | arge non-EGJUs and fails to
pronul gate the tradi ng programregul ati ons, owners
or operators shall control em ssions from such
units so that each unit does not emt NOx
em ssions in excess of the unit’s allocated NOx
al | omances. Moreover, NOx all owances will be
all ocated to | arge EGUs and | arge non- EGUs
according to the nethodology originally set forth

in the proposed part 97.

. Conpl i ance suppl enent pool credits may be
available for distribution to affected sources,
subject to specific State-by-State tonnage limts

as established in the SIP call.

a. Compliance Schedule and Emission Limitation.
Section 52.34(j)(1) in today’s final rule serves to

establish a conpliance schedule, i.e., the May 1, 2003
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start date for the control program as well as the
general emssion limtations for the |large EGUs and
| arge non-EGUs covered by any final section 126 renedy
(see section Il.I of this preanble for EGJ and non- EGU
definitions). Although section 126 findings are nade
for sources or source categories (as required by
section 126), the section 126 renedy described in
today’s final rule applies at the unit |evel rather
than the source level. This reflects the fact that
many sources have multiple em ssion units and al ready
report emssions at the unit |evel.

Section 52.34(j)(1) requires the owners or
operators of each such unit to hold total “NOx
al | omances avail able” for the ozone season not |ess
than the unit’s NOx em ssions during that ozone season.
The NOx al | owances -- each all owance representing a
[imted authorization to emt one ton of NOx — woul d be
the currency used in the Federal NOx Budget Trading
Program The term “available” is intended to be
sufficiently broad to include not only NOx all owances
allocated to the unit, but additional NOx all owances
whi ch may be avail able through trading or banking to
the extent such flexibility is incorporated into the
final Federal NOx Budget Trading Program as well as

al l omances fromthe conpliance suppl enment pool in the
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2003 and 2004 ozone seasons to the extent they are
di stri but ed.
b. Trading Program Budget. 1In today’ s final rule, EPA
descri bes the nethodol ogy used to determ ne the NOx
em ssions budget, i.e., the total anount of NOx
al l omances allocated to all units subject to the
Federal NOx Budget Trading Programin a State for
pur poses of any section 126 finding. As noted in
Section IV.A of this preanble, for purposes of the
section 126 renedy, this budget is not aggregated to a
State level for any purpose other than for the
cal cul ation of allowances avail able for allocation.
Section 52.34(j)(3) indicates that the total avail able
al l omances w || be cal culated consistently with the
met hod used in devel oping the NOx SIP call budgets in
40 CFR part 51, as described in the preanble to the
final NOx SIP call. The nunber of avail abl e all owances
will be equal to the sumof the tonnage limts
explained in the follow ng two paragraphs. The EPA
wi |l calculate these em ssions budgets follow ng the
i ssuance of the final revised inventory for the SIP
call and this section 126 rul emaki ng.

For large EGUs, the total tonnage limt will be
determ ned by applying a 0.15 I b/mMmBtu em ssion rate to

either the 1995 or 1996 heat input |evel (whichever is
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hi gher for a particular State) projected to the year
2007 in a manner consistent with the nethodol ogy EPA
used in devel oping the NOx SIP call budgets. The EPA
used forecasts of future electricity generation to
apply State-specific gromh factors in calculating the
em ssions budgets for the electricity generating
sector. The Agency derived these State specific growth
factors fromapplication of the Integrated Pl anning
Model (I PM using the 1998 Base Case (the condition of
the industry in the absence of the NOx SIP call). A

conpl ete expl anation of how EPA uses IPMto determ ne

growh factors is included in EPA's Analyzing Electric

Power Generation under the CAAA, March 1998.

Non- EGU poi nt source inventory data for 1995 were
grown to 2007 using Bureau of Econom c Anal ysis (BEA)
hi storical growth estimates of industrial earnings at
the State 2-digit Standard Industrial C assification
(SIC) level. \Were source specific SIC data were not
avai | abl e, associ ated Source O assification Code (SCC
growh rates were used. In those cases where a State
or industry may have had nore accurate information than
the BEA forecast (e.g., planned expansion or popul ation
rates), data were verified and validated by the
affected States and by EPA, and revisions were made to

the factors used for that category.
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A fixed nunmber of NOx allowances will be all ocated
to units for each ozone season equal to the total
anount of the aggregate em ssions (as cal cul ated above)
allowed for the units in each State included in the
Federal NOx Budget Tradi ng Program for purposes of the
section 126 renedy. The specific unit allocations as
wel |l as the specific methodology will be provided with
the provisions of the Federal NOx Budget Trading
Program when part 97 is pronul gated by July 15, 1999.
The regul atory | anguage finalized today | eaves the
Agency free to adopt a nmethod for determ ning
i ndi vidual unit allocations in a manner different from
the nethod used to determne unit em ssions in the NOX
SIP call inventory.

c. Compliance Supplement Pool. In today’'s final rule,
EPA i ncludes a conpliance suppl enent pool, as
delineated in 852.34(j)(4). In the Section 126 NPR
EPA proposed that part 97 would include a conpliance
suppl enment pool consistent with the conpliance

suppl enment pool finalized with the NOx SIP call (63 FR
at 56318). The Agency had received comments in
response to the proposals for the NOx SIP cal
expressing concern that some sources nmy encounter
unexpected problens installing controls by the May 1,

2003 deadline. The commenters suggested that these
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unexpected problens could cause unacceptable risk for a
source and its associated industry. |In particular,
commenters expressed concern related to the electricity
i ndustry, stating that the deadline could adversely
inpact the reliability of electricity supply.

The EPA addressed these concerns in the SIP cal
by providing additional flexibility for sources to
conply with requirenents (see also section Il.K). One
element of this flexibility is the conpliance
suppl enment pool, which ensures that there are a limted
nunber of allowances available in addition to State
budgets at the start of the program The EPA proposed
to use the sane conpliance suppl enment pools on a State-
by-State basis for the section 126 renedy as were
included in the final NOx SIP call.

The majority of the commenters supported inclusion
of the conpliance suppl enent pool in the Federal NOx
Budget Trading Program These conmenters asserted that
the pool is necessary for sources that are unable to
nmeet the conpliance deadline and to alleviate concerns
about electric supply reliability. However, three
petitioning States argued that the CAA does not
aut hori ze a conpliance suppl enent pool. These States
commented that the pool effectively extends the

conpliance period under section 126 from3 to 5 years.
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One State maintained that the conpliance suppl enent

pool conprom ses the relief sought by its section 126
petition and requested that the States agai nst which
its petition was directed not be permtted to rely on
the pool. An additional State comrenter suggested that
del ay of the conpliance deadline was not warranted and
supported this conclusion with an exanple of an SCR
installation that only took 6 nonths. That State al so
commented that if EPA does adopt the conpliance

suppl enment pool, the portion of the conpliance

suppl enment pool allotted to States in the Ozone
Transport Comm ssion (OTC) should be apportioned to the
conbi ned OTC States rather than individual States
because that would provide for less forfeiture of OTC
banked al | owances. Since each State could bring banked
al l omances under the OIC into the Federal NOx Budget
Trading Programup to the level of their conpliance
suppl enent pool, pooling all owances anong OTC St at es
woul d al l ow these States to ensure maxi num

i ncorporation of banked all owances. Another OTC State
asserted that the States in the OTC are given

di sproportionately small conpliance suppl enent pools as
a result of the stricter controls already installed on
t heir sources.

Consistent with the decision made for the NOx SIP
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call, the Agency is including the conpliance suppl enent
pool as part of its section 126 renedy, as delineated
in 852.34(j)(4). A though the Agency agrees with the
commenters who asserted that States affected by the NOx
SIP call could reasonably achieve the reductions in the
time-franme specified (see section IIl.K of this
preanbl e and section IIl1.F.6 of the final NOx SIP cal
preanbl e), EPA created the additional pool of em ssions
to address concerns about the conpliance deadline.
Those sane concerns exi st for sources subject to a
section 126 finding and we affirmand incorporate into
this rul emaking the rationales for the conpliance
suppl enent pool offered in the SIP call final rule.
Therefore, EPA is including the conpliance suppl enent
pool in the Federal NOx Budget Trading Program

The Agency disagrees with commenters that assert
that EPA | acks authority to include the conpliance
suppl enent pool and al so di sagrees with commenters who
stated that the conpliance suppl enent pool conpron ses
the relief sought under section 126. The Agency
di sagrees with the coomenters’ assertions that the
conpl i ance suppl enent pool del ays the conpliance
deadl i ne beyond the 3 years required by section 126.
The conpliance deadline for the covered sources is 3

years fromthe date the finding is nmade (which results
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in a May 1, 2003 deadline, as explained in Section
I11.C and the conpliance suppl enent pool is an

i nherent part of the renmedy and concomtant em ssions
reductions required to be achieved at that tine, just
as are the trading provisions. Thus, this rule wll
require conpliance wth the Federal NOx Budget Trading
programas the remedy within the three year tinefrane
contenpl ated by the CAA

The section 126 renedy i ncorporates a reasonabl e
degree of flexibility wth these conpliance suppl enment
pool provisions, while still ensuring the necessary
reductions to mtigate the transport of ozone since the
| evel of NOx em ssions authorized through the renedy is
fixed. Capping the conpliance suppl enment pool ensures
[imted inpact on em ssions. Further, credits issued
fromthe conpliance suppl enent pool will not be valid
for conpliance past the 2004 ozone season.

The Agency di sagrees with commenters who suggest
that the conpliance suppl enent pool should be
distributed in a manner different fromthe nethod
described in the proposal. The conpliance suppl enent
pool will be distributed, as proposed, proportionately
to the level of reductions required in each State by
the NOx SIP call for those States whose sources are

covered by any section 126 renedy. The final rule
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adopts the nmethod in the NOx SIP call for distributing
the pool to each State because that method directly
addresses the reason for the creation of the pool: to
address concerns that the em ssion reductions required
woul d create undue risk to the industry affected by the
controls. Therefore, the Agency rejects conments
asserting that the OIC States’ share of the conpliance
suppl enment pool is disproportionately small and that
the conpliance suppl enment pool allowances shoul d be
aggregated across the OIC. Each State’s share of these
addi tional allowances is based on the same distribution
Ccriteria to ensure consistent treatnment (in terns of
the original justification of the conpliance suppl enment
pool ) of sources in each State for which a section 126
finding is made. This approach will maintain
conpatibility with the NOx SIP call for the States
covered by the section 126 renedy.

The July rule will specify the criteria and
procedures for distributing all owances fromthe
conpl i ance suppl enent pool to sources affected by the
section 126 renedy. Comments relevant to distribution
of the conpliance supplenent pool to sources wll be
addressed at that tine.

2. Elements of the Section 126 Remedy not Finalized

with Today’s Rulemaking
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After finalization of the NOx SIP call on Cctober
27, 1998, EPA provided a 60-day public coment period
for review of the NOx SIP call inventory and budgets,
whi ch on Decenber 24, 1998 was extended to February 22,
1999 (see Section I.l in this preanble). Because the
section 126 rul emaking relies on the sane em ssions
inventory as the NOx SIP call, EPA al so reopened the
section 126 comment period for em ssions inventory
comments. The EPA is conpleting its review of the
inventory comrents received and has commtted to
revising the final SIP call inventory and budgets after
full evaluation of the cooments submtted by States and
sources. Following the revision of the inventory, the
Agency will finalize the list of Section 126 affected
sources, the Federal NOx Budget Trading Programs
al I ocati on net hodol ogy, the unit-by-unit NOx all owance
al l ocations, and the conpliance suppl enent pool
di stribution nethodol ogy. The Agency did not have
sufficient time to properly evaluate comments rel ated
to the trading program which were dependent on
consideration of the inventory revisions, or to
i ncorporate those inventory revisions into the final
trading programprior to today’ s action.

The Agency has decided that taking until as late

as July 15, 1999 to pronul gate part 97 and the source
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specific allocations will not affect the triggering of
the remedy on Novenber 30, 1999 or May 1, 2000 (these
trigger dates are explained in Section I11.B.1 and tied
to the SIP subm ssion process under the NOx SIP call),
or affect the May 1, 2003 start date for conpliance
with the renedy. The Agency has found that the May 1,
2003 inplenentation date is feasible to achi eve given
the dates by which a section 126 renedy coul d be
triggered (see preanble section Il11.K. ). Because the
section 126 renedy can not be triggered until Novenber
30, 1999 at the earliest, issuing final trading program
regul ations by July 15, 1999 will not affect the
trigger dates and therefore will not affect
i npl enmentation of the section 126 renedy.

Therefore, by July 15, 1999, the Adm ni strator
will pronulgate regulations setting forth the
remai ni ng el enents of the section 126 renedy. The July
rul emeking will describe in detail the entire Federa
NOx Budget Trading Program summarize and respond to
coments on the proposed program provisions and unit
al l ocations, and present the specific unit allocations
t hat woul d be inposed under a section 126(b) finding.
The July rul emaking will also specify the nethodol ogy
for distribution of allowances fromthe conpliance

suppl enment pool. However, should the Adm nistrator
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fail to pronulgate the trading programregul ations
before a section 126 finding is made, the interimfinal
em ssion limtations described in Section IV.D w ||
apply.
D. Default Emission Limitations in the Absence of a
Promulgated Federal NOx Budget Trading Program

The Agency has conmmtted to pronul gating
regul ations setting forth the Federal NOx Budget
Tradi ng Program by July 15, 1999, including the
al l ocation of NOx all owances under the program By
that date EPA wi || have considered the comments
recei ved on the trading programand the individual unit
all ocations and will be able to respond to these
coments in nmaking a final determnation on allocations
and ot her trading program provisions.

As discussed in Section |I.E of this preanble, EPA
entered into a consent decree with the petitioning
States that conmtted the Agency to devel oping a final
section 126 renedy by April 30, 1999. As part of
today’s action, the Agency is promul gating on an
interimbasis emssion limtations that will be inposed
in the event a finding under section 126 is nade and
the Adm ni strator does not pronul gate the Federal NOx
Budget Tradi ng Programregul ati ons before such finding.

EPA is finalizing the default em ssions limtations
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remedy set forth in section 52.34(k) under the “good
cause” exenption to the Admnistrative Procedure Act’s
requirenents for rulemaking. See 5 U S.C. 553(b)(B)
As noted el sewhere, taking into account the comrents
recei ved on the appropriate renmedy is inpracticable
given the court-ordered deadline and the vol une of
comments received. The EPA does not expect the default
remedy set forth in section 52.34(k) to ever be
applied, for the reasons explained in this section.
When EPA promul gates the details of the Federal NOx
Budget Tradi ng Program (40 CFR Part 97), section
52.34(k) will be superseded as a matter of |aw and EPA
will take action to delete section 52.34(k)
accordi ngly.

The EPA believes that today’s action, even w thout
any default emssion limtations, neets the terns of
t he consent decree. However, this rule limts a unit’s
em ssions to the amount of its allocated all owances to
provide a renedy (in addition to the statutory renedy
under section 126) by ensuring that unit-specific
emssion limtations are in place in the event that the
Adm nistrator fails to pronul gate the Federal NOx
Budget Tradi ng Programregul ati ons and a section 126
finding is made. In that event, the amount of

al | owances allocated to each unit will be that unit’s
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emssion limtation in the absence of trading
provi si ons.

As discussed in Section I11.B. 1. of this preanble,
any section 126 renedy woul d not be triggered before
Novenber 30, 1999 at the earliest. Therefore, the
interimrenmedy discussed in this section wll not apply
unl ess the remedy is triggered and the Adm nistrator
has not pronul gated the Federal NOx Budget Trading
Program regul ations. Further, as would be the case for
t he Federal NOx Budget Trading Program unit conpliance
wi th any section 126 renmedy (whether it is the default
emssion limtations described in this section or the
Federal NOx Budget Tradi ng Programregul ations to be
promul gated in July) would not be required until My 1,
2003.

The met hodol ogy presented in this action for
calculating the all owance allocations mrrors the
met hodol ogy for allocating all owances described in the
proposed part 97 (63 FR 56315), with changes to account
for incorporation of the rule | anguage into part 52.
Each of these NOx all owance allocations will serve as a
unit-specific emssion limtation only if a finding
under Section 126 is made and the Adm nistrator fails
to pronul gate regul ations setting forth the Federal NOx

Budget Tradi ng Program before such finding. |If the
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Adm ni strator pronul gates such regulations prior to the
triggering of a section 126 renedy, the unit-specific
em ssion limtations described in section 52.34(k) wll
not apply.

The EPA enphasi zes that these allocations provide
a default renmedy under the consent decree and that EPA
is conmmtted to establishing final allocations, as well
as trading program provisions, by July 15, 1999. The
Agency has included these interimfinal limtations in
order to assure the petitioning States that em ssion
[imtations will be in place should a final section 126
finding be made and the Adm nistrator has failed to
promul gate the Federal NOx Budget Tradi ng Program
regul ations. As explained in Section IV.D.2, the
Agency is incorporating as a default renedy the
proposed part 97 net hodol ogy, but this does not
represent the Agency’'s final determ nation on all owance
al l ocations under the NOx Budget Trading Program The
Agency is continuing to review coments received on the
proposed al l ocati on net hodol ogies and will cone to a
final decision by July 15, 1999. The proposed part 97
rul e | anguage describing the allowance allocation
met hodol ogy is included in today’ s rule w thout
significant change in order not to pre-judge any

deci sion the Agency will nake on allocations.
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Furt her, EPA acknow edges that assigning these
al l omance all ocations as unit-specific em ssion
limtations in the absence of a trading programis not
necessarily within the cost-effectiveness bounds
delineated in Section Il.J. However, given that the
statutory alternative remedy to not pronul gating
emssion limtations at this time is requiring the
shutdown of units within 3 nonths of a finding under
section 126(b) of the Act, today s action to neet the
terns of the consent decree represents a nore cost-
effective alternative. Nonetheless, the Agency is
concerned about neeting the cost-effectiveness
criteria. For this reason, as well as for the reason
that the allocation nethodol ogy included in today’s
rul e does not necessarily reflect the Agency’'s final
deci sion on allocations, EPA reiterates its conmmtnent
to pronul gate the regul ations and unit-specific
allocations to inplenment the Federal NOx Budget Trading
Program by July 15, 1999.
1. Default Emission Limitations

Section 52.34(k) sets forth the provisions for how
the Adm nistrator will allocate NOx all owances to
sources for which EPA nmakes a finding under section
126(b), in the event that the Admnistrator fails to

pronmul gate the Federal NOx Budget Tradi ng regul ations.
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The met hodol ogy for determ ning the individual unit
emssion limtations included in this action
i ncorporates rule | anguage that was proposed in 897.42
(63 FR 56315) for determ ning all owance all ocati ons.
The EPA has incorporated 897.42 as proposed, with
changes only where necessary to account for the
i ncorporation of the proposed 897.42 into 852. 34.
Specifically, the Agency renoved any references to
term nol ogy or provisions of other sections of proposed
part 97, in order to refer instead to the rel evant
term nol ogy or provisions of part 52 or delete entirely
references relevant only to participation in a trading
program For exanple, in order to maintain consistent
termnology with 852. 34, EPA replaced the term “NOx
Budget unit” with the term*“large EGJs and | arge non-
EGUs.”
a. Default Emission Limitations for Existing Units

As was described in the proposed 897.42, 852. 34(k)
bases the all owance all ocations on heat input data.
For large EGUs, initial unadjusted allocations would be
based on actual heat input data (in mMBtu) for the
units multiplied by an em ssion rate of 0.15 | b/ mBt u.
For the ozone seasons in 2003, 2004, and 2005, the heat
i nput used in the allocation calculation for |arge EGJUs

equal s the average of the heat input for the two
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hi ghest ozone seasons for the years 1995, 1996, and
1997. The em ssion |limtations for each unit would
then be adjusted upward or downward so that the total
allocations for large EGJUs in the State natch 95
percent (to provide for a 5 percent new source set-
aside) of the total ozone season NOx em ssions
calculated for large EGUs in each State (see section
IV.C.1.b. of this preanble).
For the ozone seasons starting in 2006, the heat
i nput used in the allocation calculation for |arge EGUs
equal s the heat input neasured during the ozone season
of the year that is four years before the year for
whi ch the allocations are being calculated. The
em ssion limtations would be determ ned by nultiplying
the heat input by 0.15 [ b/mBtu, and then adjusting the
result so that the sumof the allocations to each EGQU
in the State equals 98 percent (to provide for a 2
percent new source set-aside) of the total ozone season
NOx em ssions calculated for large EGJUs in each State.
For large non-EGUs, initial unadjusted allocations
woul d be based on 1995 heat input data (in mBtu) for
the units nultiplied by an em ssion rate of 0.17
I b/ mMmBtu (the average em ssion rate for existing non-
EGUs after controls are in place). As discussed in the

section 126 NPR, this differs fromthe nmethod used to
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determ ne the aggregate em ssion |level for non-EGJ (a
percent age reduction from historical em ssions) because
at the tinme the aggregate | evel was determ ned (during
the NOx SIP call proposal process), heat input data for
i ndi vidual units was not available. D stributing

al l ocations on a heat-input basis provides a fuel-
neutral nmethod of allocating allowances to the units in
the trading programsimlar to the allocation approach
proposed for the EGJUs. This heat-input-based

all ocation also allows for reallocating in the future
(to accommodat e new units) whereas all ocations based
upon a specific percentage reduction do not.

The em ssion limtations for each unit would then
be adjusted upward or downward so that the total
all ocations for large non-EGJs in the State match 95
percent (to provide for a 5 percent new source set-
aside) of the total ozone season NOx em ssions
cal cul ated for large non-EGJUs in each State.

As described for large EGJs, for the ozone seasons
starting in 2006, the heat input used in the allocation
cal culation for | arge non-EGJUs equal s the heat input
measured during the ozone season of the year that is
four years before the year for which the allocations
are being calculated. The em ssion limtations would

be determ ned by multiplying the heat input by 0.17
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| b/ mBtu, and then adjusting the result so that the sum
of the allocations to each non-EGUs in the State equals
98 percent (to provide for a 2 percent new source set-
aside) of the total ozone season NOx em ssions
cal cul ated for large non-EGQJs each State.
b. Default Emission Limitations for New Units

The proposed 897.42 contained a new source set-
aside of 5 percent for the ozone seasons of 2003, 2004
and 2005 and 2 percent for each subsequent year. For
purposes of this interimfinal remedy, the set-aside
woul d enabl e new units, which did not operate during
the full baseline periods used in assigning allocations
to existing sources, to still receive an all owance
al I ocati on.

As described in 852.34(k), the all owances woul d be
i ssued to new sources on a first-cone, first-served
basis at a rate of 0.15 I b/mBtu for |arge EGJs and
0.17 I b/mBtu for large non-EGUs nmultiplied by the
uni t’ s maxi mum desi gn heat input. Follow ng each ozone
season, the source would be subject to a reduced
utilization calculation, in which EPA woul d deduct NOx
al |l omances based on the unit’s actual utilization.
Because the allocation for a new unit fromthe set-
aside is based on maxi num desi gn heat input, this

procedure adjusts the allocation by actual heat input
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for the ozone season of the allocation. This
adjustnent is a surrogate for the use of actual
utilization in a prior baseline period which is the
approach used for allocating NOx all owances to existing
units.

At the end of the rel evant ozone season, EPA woul d
all ocate any all owances remaining in the account to the
exi sting sources in the State on a pro-rata basis.

This woul d have the effect of increasing each existing
source’s emssion limtation for that ozone season.
2. July 15, 1999 Allocation Decisions

The met hodol ogy descri bed above is included in
852.34 as a default renedy under the consent decree
with the section 126 petitioners. The EPA enphasizes
t hat no deci sions have yet been nade as to the
al l ocation nethodol ogy that will be included in the
Federal NOx Budget Tradi ng Program promul gated in July.
Today’ s default renmedy reflects only what was initially
proposed in 897.42 and does not reflect any comments or
new i nformati on received since the proposal. As
explained in Sections |I.1 and IV.C. 2 of this preanbl e,

t he Agency has not yet had sufficient tine to
incorporate SIP call inventory revisions into trading
program pol i cy decisions and anal ysis. The Agency

intends to use this revised data when it becomes
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avai l able, along with the comments received on the
tradi ng programgenerally and all ocati ons specifically,
to make a decision on the allocation nethodol ogy and
ot her aspects of the trading programby July 15.
Specifically, the Agency has not yet nade
deci sions regarding the basis for allocations, the
frequency with which the allocations m ght be updated
(1 ncludi ng whether they will be updated), or who m ght
be eligible to receive allowances. 1In the NPR for the
section 126 rul emaki ng, EPA proposed three possible
al I ocati on nmet hodol ogi es and correspondi ng i ndi vi dual
unit allocations for EGUs. The first nethodol ogy
proposed to allocate all owances based on the heat input
nmet hodol ogy that was included in 897.42 and is used for
the interimfinal emssion limtations in 852.34(k) of
this action. The second net hodol ogy proposed woul d
allocate to fossil fuel-fired electric generators based
on share of total electricity generation. The third
met hodol ogy woul d i ssue all owances to all electricity
generators based on their share of total electricity
generati on.
Selection of the first of these proposed
met hodol ogi es for the interimfinal em ssion
limtations does not indicate that the Agency prefers

that option. The heat input option was included as a
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default only because it had al ready been proposed in
rul e | anguage in part 97. The Agency is continuing to
review comments, and the Adm nistrator will promul gate
regul ations by July 15, 1999 which establish the basis
for allowance allocations, as well as who wll receive
al | onances.

Li kewi se, the nethodol ogy that describes an
annual |y updating systemstarting in 2006 was incl uded
as the interimrenedy because that was proposed in the
897.42 rul e I anguage. The Agency has not yet nade a
deci si on regardi ng whet her the all owance allocations in
t he Federal NOx Budget Trading Programw || be updated
periodically or how often they m ght be updated. The
Agency will make a final determ nation by July 15, 1999
after consideration of conments.

In addition, the Agency has received nunerous
coments on ot her aspects of the proposed allocation
met hodol ogi es and will continue to review these. The
Agency will provide final determ nations and responses
to these comments by July 15, 1999.

V. Non-ozone Benefits to NOx Reductions

In addition to contributing to attai nnent of the
ozone NAAQS, decreases of NOx emi ssions wll also
likely help inprove the environnent in several

i nportant ways. On a regional scale, decreases in NOx
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em ssions will also decrease acid deposition, nitrates
in drinking water, excessive nitrogen |oadings to
aquatic and terrestrial ecosystens, and anbi ent
concentrations of nitrogen dioxide, particulate matter,
and toxics. Thus, nmanagenent of NOx em ssions is
inportant to both air quality and wat ershed protection.
In its July 8, 1997 final recommendati ons, OTAG stated
that it "recognizes that NOx controls for ozone

reducti ons purposes have coll ateral public health and
envi ronnent al benefits, including reductions in acid
deposition, eutrophication, nitrification, fine
particle pollution, and regional haze." These and

ot her public health and environnental benefits

associ ated with decreases in NOx em ssions are

summari zed qualitatively bel ow. *

Justification for Rulemaking: \While EPA believes the
information discussed in this section is inportant for
the public to understand and, thus, needs to be

descri bed as part of the rulemaking and RIA, there
shoul d be no m sunderstanding as to the | egal basis for
the rul emaki ng, which is described in Section Il of

this notice and does not depend on the non-ozone

3U.S. Environnental Protection Agency, “Nitrogen Oxides:
| npacts on Public Health and the Environnent,” EPA-452/R-97-
002, August 1997.
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benefits. The non-ozone benefits did not affect the
met hod i n which EPA determ ned significant contribution
nor the control requirenents.

Acid Deposition: Sul fur dioxide and NOx are the two
key air pollutants that cause acid deposition (wet and
dry particles and gases) and result in the adverse
effects on aquatic and terrestrial ecosystens,
materials, visibility, and public health. N tric acid
deposition plays a domnant role in the acid pul ses
associated wwth the fish kills observed during the
springtinme nelt of the snowpack in sensitive watersheds
and recently has also been identified as a major
contributor to chronic acidification of certain
sensitive surface waters.

Drinking Water Nitrate: Hi gh levels of nitrate in
drinking water is a health hazard, especially for
infants. Atnospheric nitrogen deposition in sensitive
wat er sheds can increase streamwater nitrate
concentrations; the added nitrate can remain in the
wat er and be transported | ong di stances downstream
Eutrophication: NOx em ssions contribute directly to
the w despread accel erated eutrophication of United
States coastal waters and estuaries. Atnospheric

ni trogen deposition onto surface waters and deposition

to wat ershed and subsequent transport into the tidal
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wat ers has been docunented to contribute from12 to 44
percent of the total nitrogen |loadings to United States
coastal water bodies. Nitrogen is a nutrient which
enhances grow h of algae in nost coastal waters and
estuaries. Thus, addition of nitrogen results in

accel erated al gae and aquatic plant growth causing
adverse ecol ogi cal effects and econom c inpacts that
range from nui sance al gal bl oons to oxygen depl etion
and fish kills.

Nitrogen Dioxide (NO,): Exposure to NO, is associated
with a variety of acute and chronic health effects.

The health effects of npbst concern at anbient or
near - anbi ent concentrations of NO, i nclude mld changes
in airway responsiveness and pul nonary function in
individuals with pre-existing respiratory illnesses and
increases in respiratory illnesses in children.
Currently, all areas of the United States nonitoring
NO, are bel ow EPA' s threshold for health effects.
Nitrogen Saturation of Terrestrial Ecosystenms:

Ni trogen accunul ates in watersheds with high

at nospheric nitrogen deposition. Because nost North
American terrestrial ecosystens are nitrogen limted,
nitrogen deposition often has a fertilizing effect,
accel erating plant growh. Although this effect is

of ten consi dered beneficial, nitrogen deposition is
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causi ng i nportant adverse changes in sone terrestrial
ecosystens, including shifts in plant species
conposition and decreases in species diversity or
undesirable nitrate | eaching to surface and ground
wat er and decreased plant grow h.

Particulate Matter (PM): NOx conpounds react with

ot her conpounds in the atnosphere to formnitrate
particles and acid aerosols. Because of their smal
size nitrate particles have a relatively |ong
atnospheric lifetime; these small particles can al so
penetrate deeply into the lungs. The PM has a w de
range of adverse health effects.

Toxic Products: Airborne particles derived from NOx
em ssions react in the atnosphere to form various

ni trogen contai ni ng conpounds, sone of which may be
nmut ageni c. Exanpl es of transformation products thought
to contribute to increased nmutagenicity include the
nitrate radical, peroxyacetyl nitrates, nitroarenes,
and ni trosam nes.

Visibility and Regional Haze: The NOx em ssions |ead
to the formati on of conpounds that can interfere with
the transmssion of light, limting visual range and
color discrimnation. Mst visibility and regional
haze problens can be traced to airborne particles in

t he at nosphere that include carbon conpounds, nitrate
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and sul fate aerosols, and soil dust. Wile the major
cause of visibility inpairment in the eastern United
States is sulfates, NOx em ssions also contribute to
visibility inpairnment.
VI. Administrative Requirements
A. Executive Order 12866: Regulatory Impact Analysis
Under Executive Order 12866 (58 FR 51735, Cctober
4, 1993), the Agency nust determ ne whether a
regul atory action is "significant" and therefore
subject to Ofice of Managenent and Budget (QOVB) review
and the requirenents of the Executive Order. The Order
defines "significant regulatory action" as one that is
likely to result in a rule that may:
(1) have an annual effect on the econony of $100
mllion or nore or adversely affect in a materi al
way the econony, a sector of the econony,
productivity, conpetition, jobs, the environnent,
public health or safety, or State, local, or
tribal governments or comunities;
(2) create a serious inconsistency or otherw se
interfere with an action taken or planned by
anot her agency;
(3) materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan prograns

or the rights and obligations of recipients
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t hereof; or

(4) raise novel legal or policy issues arising out

of |l egal mandates, the President's priorities, or

the principles set forth in the Executive O der.

The EPA believes that this action is a
"significant regulatory action" because it raises novel
| egal and policy issues arising fromthe Agency’s
obligation to respond to the section 126 petitions, and
because the action could have an annual effect on the
econony of nore than $100 million. As a result, the
final rul emaking was submtted to OVMB for review . EPA
is referencing the inpacts in the final NOx SIP cal
and proposed section 126 petitions R A for the final
section 126 rule and has not prepared a new RIA for the
final rule at this tine. Any witten comments from OVB
to EPA and any witten EPA response to those comments
are included in the docket. The docket is avail able
for public inspection at the EPA's Air Docket Section,
which is listed in the ADDRESSES section of this
preanble. The RIAis available in hard copy by
contacting the EPA Library at the address under
“Avail ability of Related Information” and in electronic
form as di scussed above in that sanme section.

The RIA for the section 126 petitions addresses

the costs and benefits associated with reduci ng
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em ssions at sources affected under the petitions in
t he broader context of those sources potentially
affected by the final NOx SIP call and the proposed
FIP. Sources nanmed in the section 126 petitions my
al so be controlled under SIPs that wll be revised to
meet final NOx budgets. The EPA has proposed that in
the event that States fail to submt approvabl e Sl Ps,
FIPs will be enacted. Therefore, the sources named in
section 126 petitions may be conplying with either
State or Federal regul ations of generally equival ent
stringency.

The RIA for the final NOx SIP call and section 126
petitions concludes that the national annual cost of
possi ble State actions to conply with the NOx SIP cal
is approximately $1.7 billion (1990 dollars). The
sources naned in the section 126 petitions will bear
the majority of that total cost. The EPA will revise
this total cost estinmate when it pronul gates the NOx
trading programfor this section 126 rul emaking. The
EPA anticipates the total cost for this section 126
rul emaking will not exceed the NOx SIP call estimate.
The associ ated benefits fromthe NOx SIP call, in terns
of inprovenents in health, visibility, and ecosystem
protection, that EPA has quantified and noneti zed range

from$1l.1 billion to $4.2 billion. Due to practica
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analytical limtations, the EPA is not able to quantify
and/ or nonetize all potential benefits of the NOx SIP
call action. It is anticipated that the majority of

t hese quantified and noneti zed benefits are associ at ed
wth the section 126 action because the majority of

em ssion reductions, and the associ ated exposed
popul ati ons and ecosystens, are from sources
potentially covered by SIP revisions, and these sources
may al so be covered by this section 126 acti on.

Due to practical analytical and data limtations,
such as a lack of air quality nodeling based on the
final section 126 inventory data, the EPA is not able
to provide a quantified and nonetized benefits anal ysis
for the pronul gated trading programas part of this
section 126 rulemaking in July. The EPA will provide a
qualitative benefits assessnent for the final section
126 rule in July, and will provide a quantitative
benefits analysis for the final rule in Cctober. The
qualitative benefits assessnment will be included in an
RIA. This RRAwll also contain estinmates of the
conpliance costs and econom c i npacts associated with
sel ected regul atory options that will be anal yzed as
part of the promul gation of the NOx trading programin
July.

B. Impact on Small Entities
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1. Regulatory Flexibility

The Regul atory Flexibility Act (RFA), as anmended
by the Smal |l Busi ness Regul atory Enforcenent Fairness
Act (SBREFA), provides that whenever an agency is
required to publish a general notice of final
rul emaki ng, it must prepare and make avail able a final
Regul atory Flexibility Analysis, unless it certifies
that the proposed rule, if pronulgated, wll not have
"a significant econom c inpact on a substantial nunber
of small entities.”

I n accordance with section 603 of the RFA EPA
prepared an initial regulatory flexibility analysis
(IRFA) for this rule (see 63 FR at 56322), and convened
a Smal |l Busi ness Advocacy Panel (henceforth called a
“Panel ”) to obtain advice and reconmmendati ons of
representatives of the affected small entities in
accordance with requirenents in the RFA. As per
section 604 of the RFA, we al so prepared a final
regul atory flexibility analysis (FRFA) for today’s
final rule. The FRFA addresses the issues raised by
public comments on the | RFA which was part of the
proposal of this rule. The FRFA is avail able for
review in the docket and is summarized bel ow.

In the process of devel oping this rul emaki ng, EPA

worked with the Small Business Adm ni stration(SBA) and
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OMB and obtained input fromsmall businesses, smal
governnental jurisdictions, and small organizations.
On June 23, 1998, EPA's Smal| Busi ness Advocacy
Chai rperson convened a Snmal| Panel under section 609(b)
of the RFA as anended by SBREFA. In addition to its
chai rperson, the Panel consists of EPA s Director of
the Ofice of Alr Quality Planning and Standards within
the Ofice of Air and Radi ation, the Adm ni strator of
the Ofice of Information and Regulatory Affairs within
the OVMB, and the Chief Counsel for Advocacy of the SBA.
As described in the proposed rule (see 63 FR at
56322), this Panel conducted an outreach effort and
conpleted a report on the section 126 proposal. The
report provides background information on the proposed
rul e bei ng devel oped and the types of small entities
t hat woul d be subject to the proposed rule, describes
efforts to obtain the advice and recomendati ons of
representatives of those small entities, sunmarizes the
comments that have been received to date fromthose
representatives, and presents the findings and
recommendati ons of the Panel; the conpleted report,
comments of the small entity representatives, and other
information are contained in the docket for this
rul emeki ng. The contents of today’ s action, including

t he RTC docunent and the Final Regulatory Flexibility
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Anal ysi s, address the six reconmendations in the
Panel ' s report.

In addition, EPA will also prepare a small entity
conpliance guide to assist small entities in conplying
with this rule as required by Section 212 of the
SBREFA.

2. Potentially Affected Small Entities

To define small entities, EPA used the SBA
i ndustry-specific criteria published in 13 CFR section
121. The SBA size standards have been established for
each type of economc activity under the Standard
I ndustrial Classification (SIC) System Due to their
NOx-em tting properties, the follow ng industries have
the potential to be affected by the final section 126

r ul emaki ng:

SIC Codes in Division D Manufacturing

2611 -- Pulp mlls

2819 -- Industrial Inorganic Materials

2821 -- Plastics Materials, Synthetic Resins, and
Nonvul cani zabl e El astoners

2869 -- Industrial Oganic Chem cals

3312 -- Steel Wrks, Blast Furnaces, and Rolling MIls
3511 -- Steam Gas, and Hydraulic Turbines

3519 -- Stationary Internal Conbustion Engi nes
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3585 -- Air-Conditioning and WVarm Air Heati ng Equi pnent

and Comrercial and Industrial Refrigeration Equi pnent

SIC Codes in Division E: Transportation,

Comuni cations, Electric, Gas, and Sanitary Services
SIC Major Goup 49: Electric, Gas, and Sanitary
Servi ces, including:

4911 -- Electric Uilities

4922 -- Natural Gas Transm ssion

4931 -- Electric and other Gas Services

4961 -- Steam and Air Conditioning Supply

The section 126 rulemaking is potentially
applicable to all NOx-emtting entities nanmed in one or
nore of the section 126 petitions. The EPA estimates
that the total nunber of such entities naned in the
section 126 petitions is approxi mtely 5200, of which
about 1200 are small entities. The EPA s anal ysis,
“Final Regulatory Flexibility Analysis For the Final
Section 126 Petitions Under the Cean Air Act
Amendnents Title | ” is contained in the docket for
this action, and results fromthis analysis are given
bel ow.

For purposes of today’s final action, the section

126 rul emaking will apply only to the foll ow ng types
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of sources: large EGJs, and | arge non-EGUs. At these
size cutoffs, the estimated nunber of small entities
that would be affected is as foll ows:

Electric Generating Units -- 114 small entities

| ndustrial Boilers and/or Conbustion Turbines --

31 small entities.

The EPA has further estimated that, of these
affected small entities, the follow ng woul d experience
conpliance costs equal or greater to 1 percent of their
estimated revenues:

Electric Generating Units -- 32 small entities

| ndustrial Boilers and Conmbustion Turbines -- 4

smal |l entities.

O these, EPA estimates that about 18 snal
entities with electric generating units and 4 snal
entities wwth industrial boilers or turbines would
experience costs greater than 3 percent of their
estimated revenues.

By limting the small entities covered by the
final rule to large EGJUs and | arge non-EGUs, EPA is
reduci ng by over 85 percent the nunber of snal
entities otherwi se potentially affected by the cap-and-
trade program out of 1200 potentially-affected smal
entities, over 1000 woul d be exenpted, with only 145

small entities remaining. Commenters have strongly
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endorsed these exenpti ons.

Furthernore, as described in the proposed rule
(see 63 FR at 56323), the Panel explored additional
options for reducing the inpact of the rule on snal
entities in the context of the NOx cap-and-trade
program The EPA will consider these options and al so
produce a small entity analysis based on the | atest
em ssions inventory data when it pronul gates the NOx
trading programfor this section 126 rul emaki ng.
C. Unfunded Mandates Reform Act

Title I'l of the Unfunded Mandates Reform Act of
1995 (UVRA), Pub.L. 104-4, establishes requirenents for
Federal agencies to assess the effects of their
regul atory actions on State, local, and tri bal
governments and the private sector. Under section 202
of the UVRA, 2 U. S.C. 1532, EPA generally nust prepare
a witten statenent, including a cost-benefit analysis,
for any proposed or final rule that “includes any
Federal mandate that nmay result in the expenditure by
State, local, and tribal governnents, in the aggregate,
or by the private sector, of $100, 000,000 or nore ...
in any one year.” A “Federal mandate” is defined to
i nclude a “Federal intergovernnental nmandate” and a
“Federal private sector mandate" (2 U. S.C. 658(6)). A

“Federal intergovernnental mandate,” in turn, is
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defined to include a regulation that “would i npose an
enforceabl e duty upon State, local, or triba
governments (2 U.S.C. 658(5)(A)(i)), except for, anong
other things, a duty that is “a condition of Federal
assistance (2 U S. C. 658(5) (A ((i)(1)). A “Federal
private sector mandate” includes a regulation that
“woul d i npose an enforceable duty upon the private
sector,” with certain exceptions(2 U.S.C. 658(7)(A)).
The EPA is taking the position that the
requi renents of UMRA apply because this action could
result in the establishnment of enforceabl e mandates
directly applicable to sources (including sources owned
by State and | ocal governnents) that would result in
costs greater than $100 million in any one year. The
UVRA generally requires EPAto identify and consider a
reasonabl e nunber of regulatory alternatives and adopt
the | east-costly, nost cost-effective or |east-
burdensone alternative that achieves the objectives of
the rule. The EPA s UMRA anal ysis, “Unfunded Mandates
Ref orm Act Anal ysis For the Proposed Section 126
Petitions Under the Clean Air Act Anendnents Title |
(Phase I),” is contained in the docket for this action
and is summari zed below. The results of this analysis
are referenced here since there have been no changes in

the input data or to the anal ysis nethodol ogy of fered
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by coment ers.

Thi s UVRA anal ysi s exam nes the inpacts of the
final section 126 rul emaki ng on both EGUs and non- EGUs
that are owned by State, local, and tribal governnents,
as well as sources owned by private entities. This
final rule potentially affects 65 EGJUs that are owned
by one State and 24 nmunicipalities (Massachusetts owns
6 units, and the nmunicipalities own the renai ning 59
units). In addition, seven non-EGJs owned by two
States and five nunicipalities are potentially
affected. The EPA has not identified any units on
Tribal |ands that woul d be subject to the rule
requi renents. The overall costs are dom nated by the
65 EGUs and are about $30 million per year.

Under section 203 of UVRA, 2 U . S. C 1533, before
EPA establishes any regul atory requirenents “that m ght
significantly or uniquely affect small governnents,”
EPA nmust have devel oped a snmall|l governnent agency pl an.
The plan nust provide for notifying potentially
affected smal |l governnents; enabling officials of
affected small governnents to have neani ngful and
tinmely input in the devel opnment of EPA regul atory
proposals with significant Federal intergovernnental
mandat es; and inform ng, educating, and advising snall

governments on conpliance with the regul atory
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requi renents. Today's final rule does not distinguish
EGQUs based on ownership, either for those units that
are included within the scope of the proposed rule or
for those units that are exenpted by the generating
capacity cut-off. Consequently, the final rule has no
requi renents that uniquely affect small governnents
that own or operate EGUs within the affected region.
Wth respect to the significance of the rule's

provi sions, EPA's UVRA anal ysis (cited above)
denonstrates that the econom c inpact of the rule wll
not significantly affect (as defined in Section 203 of
UVRA) State or nunicipal EGJs or non-EGUs, either in
terms of total cost incurred and the inpact of the
costs on revenue, or increased cost of electricity to
consuners. Therefore, devel opnent of a smal

government plan under section 203 of UVRA is not
required.

Under section 204 of UWVRA, 2 U S.C. 1534, if an
agency proposes a rule that contains a “significant
Federal intergovernnental mandate,” the agency nust
devel op a process to permt elected officials of State,
| ocal, and tribal governments to provide input into the
devel opnent of the proposal.” In order to fulfill UWVRA
requi renents that publicly-elected officials be given

meani ngful and tinely input in the process of
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regul at ory devel opnent, EPA has sent letters to five
nati onal associ ati ons whose nenbers include el ected
officials. The letters provided background
i nformation, requested the associations to notify their
menbershi p of the proposed rul enaki ng, and encour age
interested parties to comment on the proposed actions
by sendi ng comments during the public coment period
and presenting testinony at the public hearing on the
proposal. The EPA considered these comments as part of
today's final action and EPA will al so consider them
when finalizing the trading program

In addition, during the NOx SIP call, EPA provided
direct notification to potentially affected State and
muni ci pal l y-owned utilities as part of the public
coment and hearing process attendant to proposal of
the NOx SIP call and suppl enental notice of proposed
rul emaki ng. These procedures hel ped ensure that smal
governnments had an opportunity to give tinely input and
obtain informati on on conpliance. The EPA provided the
26 State- and nunicipally-owed utilities and
appropriate elected officials with a brief summary of
the proposal and the estimated inpacts. The public
rul emeki ng al so elicited nunerous coments from State
and nmunicipal utilities and groups representing utility

interests. Comrenters generally endorsed the Agency’s
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determ nations on application of controls to State- and
muni ci pal | y-owned utilities.

Furthernore, for the section 126 rul emaki ng, EPA
publ i shed an ANPR that served to provide notice of the
Agency's intention to propose emssions limts and to
solicit early input on the proposal. This process
hel ped to ensure that small governnments had an
opportunity to give tinely input and obtain information
on conpliance.

The Agency will revise the UVRA anal ysis, based
on the data in the final section 126 inventory, when it
promul gates the NOx trading programfor this section
126 rul emaki ng.

D. Paperwork Reduction Act

The information collection requirenments in this
final rule will be submtted for approval to OVB under
t he Paperwork Reduction Act, 44 U S.C. 3501 et segq.,
when the NOx trading portion of this section 126
rul emeking is pronmulgated. An Information Collection
Request (I CR) docunent was prepared by EPA for the
proposed section 126 rul emaki ng (see 63 FR at 56325,
| CR No. 1889.01) and a copy may be obtai ned from Sandy
Farmer, OP Regulatory Information Division, US
Envi ronnmental Protection Agency (2137), 401 MSt., SW

Washi ngton, DC 20460 or by calling (202) 260-2740.
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E. Executive Order 13045: Protection of Children from
Environmental Health Risks and Safety Risks
1. Applicability of Executive Order 13045

The Executive Order 13045 applies to any rule that
EPA determnes is (1) "economcally significant" as
defi ned under Executive Order 12866, and (2) addressed
an environnental health or safety risk that has a
di sproportionate effect on children. |If the regulatory
action neets both criteria, the Agency nust eval uate
the environnental health or safety effects of the
pl anned rul e on children and explain why the pl anned
regulation is preferable to other potentially effective
and reasonably feasible alternatives considered by the
Agency. This final rule is not subject to Executive
Order 13045, entitled "Protection of Children from
Envi ronmental Health Risks and Safety Ri sks" (62 FR
19885, April 23, 1997), because it does not involve
deci sions on environmental health risks or safety risks
that may disproportionately affect children
2. Children’s Health Protection

In accordance with section 5(501), the Agency has
eval uated the environnental health or safety effects of
the rule on children, and found that the rule does not
separately address any age groups. However, in

conjunction with the final NOx SIP call rul emaking, the
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Agency has conducted a general analysis of the
potential changes in ozone and PM | evel s experienced by
children as a result of the NOx SIP call; these
findings are presented in volune 2 of the RIA. The
findi ngs include popul ati on-wei ghted exposure
characterizations for projected 2007 ozone and PM
concentrations. The popul ation data includes a census-
derived subdivision for the under 18 group. These
findings fromthe final NOx SIP call R A are al so
applicable to today' s final action since the exposure
characterizations are based on em ssions from sources
potentially covered by SIP revisions, and these sources
may al so be covered by this section 126 acti on.
F. Executive Order 12898: Environmental Justice
Executive Order 12898 requires that each Federa
agency nake achi eving environnental justice part of its
m ssion by identifying and addressing, as appropriate,
di sproportionately high and adverse human health or
environnental effects of its prograns, policies, and
activities on mnorities and | owincone popul ati ons.
In conjunction with the final NOx SIP call rul emaking,
t he Agency has conducted a general analysis of the
potential changes in ozone and PM | evels that may be
experienced by mnority and | owincone popul ations as a

result of the NOx SIP call; these findings are
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presented in volune 2 of the RIA. The findings include
popul ati on-wei ght ed exposure characterizations for
proj ected ozone concentrati ons and PM concentrati ons.
The popul ati on data includes census-derived
subdi vi sions for whites and non-whites, and for |ow
i ncone groups.
G. Executive Order 12875: Enhancing the
Intergovernmental Partnership

Under Executive Order 12875, EPA may not issue a
regulation that is not required by statute and that
creates a nandate upon a State, local or triba
governnent, unl ess the Federal governnent provides the
funds necessary to pay the direct conpliance costs
i ncurred by those governnents or EPA consults with
t hose governnents. |If the mandate is unfunded, EPA
must provide to the OVB a description of the extent of
EPA's prior consultation with representatives of
affected State, local and tribal governnents, the
nature of their concerns, copies of any witten
communi cations fromthe governnents, and a statenent
supporting the need to issue the regulation. 1In
addi tion, Executive Oder 12875 requires EPA to devel op
an effective process permtting elected officials and
ot her representatives of State, local and tri bal

governments “to provide neaningful and tinely input in
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t he devel opnent of regul atory proposal s containing
significant unfunded nmandates.”

The EPA has concluded that this rule may create a
mandate on State and | ocal governnents and that the
Federal governnment will not provide the funds necessary
to pay the direct costs incurred by the State and | ocal
governnments in conplying with the mandate. 1In order to
provi de neani ngful and tinely input in the devel opnent
of this regulatory action, EPA sent letters to five
nati onal associ ati ons whose nenbers include el ected
officials. The letters provided background
i nformation, requested the associations to notify their
menbershi p of the proposed rul emaki ng, and encour aged
interested parties to comment on the proposed actions
by sendi ng comments during the public coment period
and presenting testinony at the public hearing on the
proposal . The EPA has addressed the concerns of these
officials in the UVRA Anal ysis nmentioned in Section
V.C. and in the Response to Comments docunent. A
statenent supporting the need to issue the regul ation
is also contained in the UVRA Anal ysi s.

Furthernore, for the section 126 rul emaki ng, EPA
publ i shed an ANPR that served to provide notice of the
Agency's intention to propose emssions limts and to

solicit early input on the proposal. This process
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hel ped to ensure that small governnments had an
opportunity to give tinely input and obtain information
on conpliance.
H. Executive Order 13084: Consultation and
Coordination with Indian Tribal Governments

Under Executive Order 13084, EPA nmay not issue a
regul ation that is not required by statute, that
significantly or uniquely affects the communities of
I ndi an tribal governnents, and that inposes substanti al
di rect conpliance costs on those communities, unless
t he governnment provides the funds necessary to pay the
di rect conpliance costs incurred by the tribal
governnments. |If the mandate is unfunded, EPA nust
provide to the OVB, in a separately identified section
of the preanble to the rule, a description of the
extent of EPA's prior consultation wth representatives
of affected tribal governnents, a sunmary of the nature
of their concerns, and a statenent supporting the need
to issue the regulation. |In addition, Executive Oder
13084 requires EPA to devel op an effective process
permtting elected and other representatives of Indian
tribal governments "to provide neaningful and tinely
input in the devel opnment of regulatory policies on
matters that significantly or uniquely affect their

communities."
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Today’ s rul e does not significantly or uniquely
affect the communities of Indian tribal governnents
and, in any event, will not inpose substantial direct
conpliance costs on such communities. The EPA is not
aware of sources located on tribal lands that could be
subject to the requirenents EPAis finalizing in this
action. Accordingly, the requirenents of section 3(b)
of Executive Order 13084 do not apply.

I. National Technology Transfer and Advancement Act

Section 12(d) of the National Technol ogy Transfer
and Advancenent Act of 1995 (NTTAA), Pub L. No.

104- 113, 812(d) (15 U.S.C. 272 note) directs EPA to use
vol untary consensus standards in its regulatory
activities unless to do so would be inconsistent with
applicable I aw or otherwi se inpractical. Voluntary
consensus standards are technical standards (e.g.,

mat eri al s specifications, test nethods, sanpling
procedures, and business practices) that are devel oped
or adopted by voluntary consensus standards bodi es.

The NTTAA directs EPA to provide Congress, through QOVB,
expl anati ons when the Agency decides not to use
avai |l abl e and applicabl e voluntary consensus standards.

This final rulemaking would require all sources
that participate in the trading program under proposed

part 97 to neet the applicable nonitoring requirenents
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of part 75. Part 75 already incorporates a nunber of
vol untary consensus standards. |In addition, the Agency
recently revised part 75 to incorporate procedures to
monitor and report NOx mass em ssions (see 63 FR at
57464). During that rul emaki ng, process EPA sought
coments on additional voluntary consensus standards.
This final rul emaki ng i nvol ves environnent al
nmonitoring or nmeasurenent. Sources that participate in
the tradi ng programwould be required to neet the
monitoring requirenents under part 75. Consistent with
t he Agency’s Performance Based Measurenent System
(PBM5), part 75 sets forth performance criteria that
all ow the use of alternative nmethods to the ones set
forth in part 75. The PBMS approach is intended to be
nmore flexible and cost effective for the regul ated
community; it is also intended to encourage innovation
in anal ytical technology and i nproved data quality.
The EPA is not precluding the use of any nethod,
whet her it constitutes a voluntary consensus standard
or not, as long as it neets the performance criteria
speci fied, however, any alternative nethods nust be
approved in advance before they may be used under part
75.
J. Judicial Review

Section 307(b)(1) of the CAA indicates which
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Federal Courts of Appeal have venue for petitions of
review of final actions by EPA. This Section provides,
in part, that petitions for review nust be filed in the
Court of Appeals for the District of Colunbia Crcuit
(i) when the agency action consists of “nationally
appl i cabl e regul ati ons pronul gated, or final actions
taken, by the Admnistrator,” or (ii) when such action
is locally or regionally applicable, if “such action is
based on a determ nation of nationw de scope or effect
and if in taking such action the Adm nistrator finds
and publishes that such action is based on such a
determ nation.”

Thi s rul emaki ng on several section 126 petitions
is “nationally applicable” within the nmeaning of
section 307(b)(1). At the core of this rulemaking is
EPA's interpretation of sections 126 and
110(a)(2) (D) (i)(l). These interpretations were applied
uniformy to each section 126 petition.3 Further, the
nodel i ng whi ch EPA enpl oyed to assist in making today’ s

deci si ons invol ved uni form nodel i ng techni ques and a

EPA interpreted sone of the sane provisions in the SIP
Call final rule, and the U S. Court of Appeals for the D.C

Circuit agreed with the Adm nistrator that the rule was
nationally significant and thus, that venue lies in that
circuit. See State of Mchigan v. EPA No. 98-1497 (D.C
Cr., Oder, Mar. 19, 1999) (citing Texas Minicipal Power
Agency v. EPA, 89 F.3d 858, 867 (D.C. Cir. 1996) (per

curiam).
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uniformset of air quality metrics to assess upw nd

i npacts on downw nd states. In addition, the cost
effectiveness informati on was anal yzed and applied
uniformy to each petition. Further, the renmedy
selected by EPAis uniformy applicable to upw nd
sources in many different states and invol ves
interstate trading of NOx em ssion allowances. |In sum
the nunerous | egal and technical issues that EPA
addressed in this rul emaking apply uniformy to all the
sources in 19 states and the District of Colunbia about
whi ch EPA is making an affirmative or negative

determnation. Cf. West Virgi nia Chanber of Commerce

v. Browner, 1998 W. 827315, * 7 (4th Cr., Dec. 1

1998) (the proposed NOx SIP Call Rule is nationally
appl i cabl e because it “seeks to tackle a problem
affecting two-thirds of the country by regul ating
sonmewhat | ess than one half of the states”).

For these reasons, the Admnistrator also is
determ ning that the final action regarding the section
126 petitions is of nationw de scope and effect for
pur poses of section 307(b)(1). This is particularly
appropriate because in the report on the 1977
Amrendnent s that revised section 307(b) (1) of the CAA
Congress noted that the Adm nistrator’s determ nation

that an action is of “nationw de scope or effect” woul d
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be appropriate for any action that has “scope or effect
beyond a single judicial circuit.” HR Rep. No. 95-

294 at 323, 324, reprinted in 1977 U S.C.C A N 1402-

03. Here, the scope and effect of this rul emaking
extend to nunmerous judicial circuits since the downw nd
petitioning states lie in the First, Second and Third
Crcuits of the U S. Courts of Appeals and the upw nd
regul ated states lie in several other circuits. In

t hese circunstances, section 307(b)(1) and its

| egislative history calls for the Adm nistrator to find
the rule to be of *“nationw de scope or effect” and for
venue to be in the D.C. Circuit.

Thus, any petitions for review of final actions
regardi ng the section 126 rul emaki ng nust be filed in
the Court of Appeals for the District of Col unbia
Crcuit within 60 days fromthe date final action is

published in the Federal Reqgister.

K. Congressional Review Act

The Congressional Review Act, 5 U S.C. 8§ 801 et
seq., as added by the Small Busi ness Regul atory
Enf orcenment Fairness Act of 1996, generally provides
that before a rule may take effect, the agency
promul gating the rule nust submt a rule report, which
i ncludes a copy of the rule, to each House of the

Congress and to the Conptroller General of the United
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States. The EPA will submit a report containing this
rule and other required information to the U S. Senate,
the U S. House of Representatives, and the Conptroller
CGeneral of the United States prior to publication of

the rule in the Federal Reqgister. A “mjor rule”

cannot take effect until 60 days after it is published

in the Federal Register. This action is a "major rule"

as defined by 5 U S.C. 8§ 804(2). This rule wll be

effective [I NSERT 60 DAYS AFTER DATE OF PUBLI CATI ON|
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Findings of Significant Contribution and Rulemaking on
Section 126 Petitions for Purposes of Reducing Interstate
Ozone Transport
page --- of —

Li st of Subjects

40 CFR Part 52

Environnental protection, Air pollution control,

Em ssions trading, N trogen oxides, Ozone transport,

Reporting and recordkeepi ng requirenents.

Dat ed:

Carol M Browner,

Adm ni strat or
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For the reasons set forth in the preanble, part 52 of
chapter 1 of title 40 of the Code of Federa

Regul ations i s anended as foll ows:

PART 52--APPROVAL AND PROMULGATION OF IMPLEMENTATION

PLANS

1. The authority citation for part 52 continues to
read as foll ows:

Authority: 42 U S.C. 7401-7671q.
Subpart A - Ceneral Provisions [anmended]
2. Subpart Ais amended to add 852.34 to read as
fol |l ows:
8§52.34 Action on petitions submtted under section 126
relating to em ssions of nitrogen oxides.

(a) Definitions. For purposes of this section,

the follow ng definitions apply:

(1) Administrator neans the Adm ni strator of the
United States Environnental Protection Agency or the
Adm nistrator’s duly authorized representative.

(2) Large Electric Generating Units (large EGUs)
nmeans:

(1) For units that commenced operation before
January 1, 1997, a unit serving during 1995 or 1996 a

generator that had a naneplate capacity greater than 25
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MAé and produced electricity for sale under a firm
contract to the electric grid.

(1i) For units that comenced operation on or
after January 1, 1997 and before January 1, 1999, a
unit serving at any tinme during 1997 or 1998 a
generator that had a naneplate capacity greater than 25
MAé and produced electricity for sale under a firm
contract to the electric grid.

(ti1) For units that conmence operation on or
after January 1, 1999, a unit serving at any tine a
generator that has a naneplate capacity greater than 25
MAé and produces electricity for sale.

(3) Large Non-Electric Generating Units (large
non-EGUs) neans:

(1) For units that commenced operation before
January 1, 1997, a unit that has a maxi num desi gn heat
i nput greater than 250 mMBtu/ hr and that did not serve
during 1995 or 1996 a generator producing electricity
for sale under a firmcontract to the electric grid.

(1i) For units that comrenced operation on or
after January 1, 1997 and before January 1, 1999, a
unit that has a maxi num desi gn heat input greater than
250 mBtu/ hr and that did not serve at any tine during
1997 or 1998 a generator producing electricity for sale

under a firmcontract to the electric grid.
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(ti1) For units that commence operation on or
after January 1, 1999, a unit with a maxi mum desi gn
heat input greater than 250 mBt u/ hr that:

(A) At no time serves a generator producing
electricity for sale; or

(B) At any tine serves a generator producing
electricity for sale, if any such generator has a
namepl ate capacity of 25 MM or |ess and has the
potential to use 50 percent or |ess of the potenti al
el ectrical output capacity of the unit.

(4) New sources neans new and nodi fi ed sources.

(5) NOx neans oxi des of nitrogen.

(6) NOx allowance neans an authorization by the
permtting authority or the Admnnistrator to emt up to
one ton of nitrogen oxides during the control period of
the specified year or of any year thereafter.

(7) OTAG neans the Ozone Transport Assessnent
G oup (active 1995-1997), a national work group that
addressed the problem of ground-|evel ozone and the
| ong-range transport of air pollution across the
Eastern United States. The OTAG was a partnership
bet ween EPA, the Environnmental Council of the States,
and various industry and environnental groups.

(8) Ozone season neans the period of tine

begi nning May 1 of a year and endi ng on Septenber 30 of
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t he sane year, inclusive.

(9) Potential electrical output capacity neans,
wth regard to a unit, 33 percent of the maxi num design
heat input of the unit.

(10) Unit neans a fossil-fuel fired stationary
boil er, conbustion turbine, or conbined cycle system

(b) Purpose and Applicability. Paragraphs (c)

through (h) of this section set forth EPA's affirmative
techni cal determ nations, with respect to the national
anbient air quality standards (NAAQS) for ozone, that
certain new and existing sources of em ssions of
nitrogen oxides ("NOx") in certain States emt or would
emt NOx in anpbunts that contribute significantly to
nonattai nment in, or interfere with maintenance by, one
or nore States that submtted petitions in 1997-1998
addr essi ng such NOx em ssions under section 126 of the
Clean Air Act. (As used in this section, the term new
source includes nodified sources, as well.) Paragraph
(1) of this section sets forth EPA s deci sions about
whet her to grant or deny each of those petitions, and
the remai nder of this section sets forth the em ssions-
reduction requirenents that will apply to the affected
sources of NOx emissions to the extent any of the
petitions are granted.

(1) The States that submtted such petitions are
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Connecticut, Maine, Massachusetts, New Hanpshire, New
Yor k, Pennsyl vani a, Rhode Island, and Vernont (each of
whi ch, hereinafter in this section, nay be referred to
also as a "petitioning State").

(2) The new and existing sources of NOx em ssions
covered by the petitions that emt or would emt NOx
em ssions in anounts that make such significant
contributions are large electric generating units
(EGUs) and | arge non- EGUs.

(c) Affirmative Technical Determ nations Relating

to I npacts on Ozone Levels in Connecticut.

(1) Affirmative Technical Determ nations with

Respect to the 1-Hour Ozone Standard in Connecticut.

The Adm ni strator of EPA finds that any existing or new
maj or source or group of stationary sources enmts or
would emit NOx in amounts that contribute significantly
to nonattainnment in the State of Connecticut with
respect to the 1-hour NAAQS for ozone if it is or wll
be:

(1) In a category of large EGJUs or |arge non-
EGUs;

(1i) Located in one of the States (or portions
thereof) listed in paragraph (c)(2) of this section;
and

(tit) Wthin one of the "Named Source Categories”
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listed in the portion of Table F-1 in appendi x F of
this part describing the sources of NOx em ssions
covered by the petition of the State of Connecticut.

(2) States or Portions of States that Contain

Sources for which EPA is Making an Affirnmative

Technical Deternination with Respect to the 1-Hour

Orone Standard in Connecticut. The States, or portions

of States, that contain sources of NOx em ssions for
whi ch EPA is making an affirmative technical
determ nation are:

(i) Del awar e.

(i1i) District of Colunbia.

(ti1) Portion of Indiana |ocated in OTAG
Subregions 2 and 6, as shown in appendix F, Figure F-2
of this part.

(tv) Portion of Kentucky located in OTAG
Subregi on 6, as shown in appendix F, Figure F-2 of this
part.

(v) Maryl and.

(vi) Portion of Mchigan |ocated in OTAG
Subregion 2, as shown in appendix F, Figure F-2 of this
part.

(vii) Portion of North Carolina |ocated in OTAG
Subregion 7, as shown in appendix F, Figure F-2 of this

part.
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(viii) New Jersey.

(i1x) Portion of New York extending west and south
of Connecticut, as shown in appendix F, Figure F-2 of
this part.

(x) ©Chio.

(xi) Pennsyl vani a.

(xi1) Virginia.

(xiti) West Virginia

(d) Affirmative Technical Determ nations Relating

to I npacts on Orone Levels in Mine.

(1) Affirmative Technical Determ nations with

Respect to the 8-Hour Ozone Standard in Maine. The

Adm ni strator of EPA finds that any existing or new
maj or source or group of stationary sources enmts or
would emit NOx in amounts that contribute significantly
to nonattainment in the State of Maine, wth respect to
the 8-hour NAAQS for ozone if it is or will be:

(1) In a category of large EGJs or |arge non-
EGUs;

(1i) Located in one of the States (or portions
thereof) listed in paragraph (d)(2) of this section;
and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 of appendi x F of

this part describing the sources of NOx em ssions
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covered by the petition of the State of Mine.

(2)

States or Portions of States that Contain

Sources for which EPA is Making an Affirnmative

Techni cal

Determ nation with Respect to the 8-Hour

Ozone Standard in Maine.

The States that contain

sources for which EPA is making an affirmative

t echni cal
(i)
(i)
(i)
(iv)
(v)
(vi)
(vii)
(Viii
(i x)
(x)
(e)

determ nati on are:
Connecti cut.

Del awar e.

District of Col unmbi a.

Mar yl and.
Massachusetts.
New Jer sey.
New Yor k.
) Pennsyl vani a.
Rhode [ sl and.
Vi rginia.

Affirmati ve Techni cal

Det erm nations Rel ating

to I npacts on Orone Levels in Massachusetts.

(1)

Affirmati ve Techni cal

Determ nations with

Respect to the 1-Hour Ozone Standard in Massachusetts.

The Adm nistrator of EPA finds that any existing major

source or group of stationary sources emts NOX in

anounts that contribute significantly to nonattai nnment

in the State of Massachusetts,
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hour NAAQS for ozone if it is:

(1) in a category of large EGJs or | arge non-
EGUs;

(1i) Located in one of the States (or portions
thereof) listed in paragraph (e)(2) of this section;
and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendi x F of
this part describing the sources of NOx em ssions
covered by the petition of the State of Massachusetts.

(2) States or Portions of States that Contain

Sources for which EPA is Making an Affirnmative

Technical Deternination with Respect to the 1-Hour

Orone Standard in Massachusetts. The portion of a State

t hat contains sources for which EPA is making an
affirmati ve technical determ nation are:

(1) Al counties in West Virginia |ocated within
a 3-county-wi de band of the Ohio River, as shown in
appendi x F, Figure F-4 of this part.

(3) Affirmative Technical Determ nations with

Respect to the 8-Hour Ozone Standard in Massachusetts.

The Adm nistrator of EPA finds that any existing major
source or group of stationary sources emts NOX in
anounts that contribute significantly to nonattai nnment

in, or interfere with mai ntenance by, the State of
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Massachusetts, with respect to the 8-hour NAAQS for
ozone if it is:

(1) In a category of large EGJUs or |arge non-
EGUs;

(11) Located in one of the States (or portions
thereof) listed in paragraph (e)(4) of this section;
and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendi x F of
this part describing the sources of NOx em ssions
covered by the petition of the State of Massachusetts.

(4) States or Portions of States that Contain

Sources for which EPA is Making an Affirmative

Technical Deternination with Respect to the 8-Hour

Orone Standard in Massachusetts. The portions of

States that contain sources for which EPA is making an
affirmati ve technical determ nation are:

(1) Al counties in Chio located within a 3-
county-w de band of the Chio River, as shown in
appendix F, Figure F-4 of this part.

(ii) Al counties in Wst Virginia |ocated within
a 3-county-wi de band of the Ohio River, as shown in

appendi x F, Figure F-4 of this part.

(f) Affirmative Technical Determ nations Relating

to I npacts on Orone Levels in New Hanpshire.
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(1) Affirmative Technical Determ nations with

Respect to the 8-Hour Ozone Standard in New Hanpshire.

The Adm nistrator of EPA finds that any existing or new
maj or source or group of stationary sources emts or
would emit NOx in amounts that contribute significantly
to nonattainnment in, or interfere with maintenance by,
the State of New Hanpshire, with respect to the 8-hour
NAAQS for ozone if it is or will be:

(1) In a category of large EGJs or |arge non-
EGUs;

(1i) Located in one of the States (or portions
thereof) listed in paragraph (f)(2) of this section;
and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 of appendi x F of
this part describing the sources of NOx em ssions
covered by the petition of the State of New Hanpshire.

(2) States or Portions of States that Contain

Sources for which EPA is Making an Affirnmative

Technical Deternination with Respect to the 8-Hour

Ozone Standard in New Hanpshire. The States that

contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:
(1) Connecticut.

(ii) Del aware.
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(tit) District of Colunbia.
(1v) Maryland.

(v) Massachusetts.

(vi) New Jersey.

(vii) New YorKk.

(viii) Pennsyl vani a.

(i1 x) Rhode Island.

(g) Affirmative Technical Determ nations Relating

to I npacts on Orone Levels in the State of New York.

(1) Affirmative Technical Determ nations with

Respect to the 1-Hour Ozone Standard in the State of

New York. The Adm nistrator of EPA finds that any

exi sting or new nmmj or source or group of stationary
sources emts or would emt NOx in anmounts that
contribute significantly to nonattainnment in the State
of New York, wth respect to the 1-hour NAAQS for
ozone:

(1) In a category of large EGJs or |arge non-
EGUs;

(1i) Located in one of the States (or portions
thereof) listed in paragraph (g)(2) of this section;
and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendi x F of

this part describing the sources of NOx em ssions
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covered by the petition of the State of New York.

(2) States or Portions of States that Contain

Sources for which EPA is Making an Affirnmative

Technical Deternination with Respect to the 1-Hour

Ozone Standard in the State of New York. The States, or

portions of States, that contain sources for which EPA
is making an affirmative technical determ nation are:

(i) Del awar e.

(i1i) District of Colunbia.

(ti1) Portion of Indiana |ocated in OTAG
Subregions 2 and 6, as shown in appendix F, Figure F-6
of this part.

(tv) Portion of Kentucky |located in OTAG
Subregi on 6, as shown in appendix F, Figure F-6 of this
part.

(v) Maryl and.

(vi) Portion of Mchigan |ocated in OTAG
Subregion 2, as shown in appendix F, Figure F-6 of this
part.

(vii) Portion of North Carolina |ocated in OTAG
Subregions 6 and 7, as shown in appendix F, Figure F-6
of this part.

(viii) New Jersey.

(ix) Onio.

(x) Pennsyl vani a.
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(xi) VMrginia.
(xi1) West Virginia

(h) Affirmative Technical Determ nations Relating

to I npacts on Orone Levels in Pennsyl vani a.

(1) Affirmative Technical Determ nations with

Respect to the 1-Hour Orone Standard in Pennsyl vani a.

The Adm nistrator of EPA finds that any existing or new
maj or source or group of stationary sources emts or
would emit NOx in amounts that contribute significantly
to nonattainment in the State of Pennsylvania, with
respect to the 1-hour NAAQS for ozone if it is or wll
be:

(1) In a category of large EGJs or |arge non-
EGUs;

(1i) Located in one of the States (or portions
thereof) listed in paragraph (h)(2) of this section;
and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendi x F of
this part describing the sources of NOx em ssions
covered by the petition of the State of Pennsyl vani a.

(2) States or Portions of States that Contain

Sources for which EPA is Making an Affirnmative

Technical Deternination with Respect to the 1-Hour

Ozone Standard in Pennsylvania. The States that
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contain sources for which EPA is nmaking an affirmative
techni cal determ nation are:

(1) North Carolina.

(ii) Onio.

(tit) Virginia.

(1v) West Virginia.

(3) Affirmative Technical Determ nations with

Respect to the 8-Hour Ozone Standard in Pennsyl vani a.

The Adm nistrator of EPA finds that any existing or new
maj or source or group of stationary sources emts or
would emit NOx in amounts that contribute significantly
to nonattainnment in, or interfere with maintenance by,
the State of Pennsylvania, with respect to the 8-hour
NAAQS for ozone:

(1) In a category of large EGJUs or |arge non-
EGUs;

(1i) Located in one of the States (or portions
thereof) listed in paragraph (h)(4) of this section;
and

(tit) Wthin one of the "Named Source Categories”
listed in the portion of Table F-1 in appendi x F of
this part describing the sources of NOx em ssions

covered by the petition of the State of Pennsyl vani a.

(4) States or Portions of States that Contain

Sources for which EPA is Making an Affirmative
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Technical Deternination with Respect to the 8-Hour

Ozrone Standard in Pennsyl vania. The States that contain

sources for which EPA is making an affirmative
techni cal determ nation are:

(i) Al abana.

(ii) Illinois.

(ti1) Indiana.

(1v) Kentucky.

(v) Mchigan.

(vi) Mssouri.

(vii) North Carolina

(viii) Onio.

(1 x) Tennessee.

(x) Virginia

(xi) West Virginia

(i) Action on Petitions for Section 126(b)

Fi ndi ngs.

(1) For each existing or new maj or source or
group of stationary sources for which the Adm ni strator
has made an affirmative technical determ nation as
descri bed in paragraphs (c) through (h) of this section
as to inpacts on nonattai nnent or nmai ntenance of a
particul ar NAAQS for ozone in a particular petitioning
State, a finding of the Adm nistrator that each such

maj or source or group of stationary sources enmts or
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would emit NOx in violation of the prohibition of C ean
Air Act section 110(a)(2)(D(i)(l) wth respect to
nonatt ai nnment or mai ntenance of such standard in such
petitioning State will be deened to be made:

(i) As of Novenber 30, 1999, if by such date EPA
does not issue either:

(A) A proposed approval, under section 110(k) of
the Clean Air Act, of a State inplenentation plan
revision submtted by such State to conply with the
requi renents of sections 51.121 and 51.122 of this
part; or

(B) A final Federal inplenentation plan neeting
the requirenents of those sections for such State.

(ii) As of May 1, 2000, if by Novermber 30, 1999,
EPA i ssues the proposed approval described in paragraph
(1)(1) (i) of this section for such State, but, by My
1, 2000, EPA does not fully approve or pronul gate
i npl ement ati on plan provisions neeting such
requi renents for such State.

(2) The making of any such finding as to any such
maj or source or group of stationary sources shall be
considered to be the making of a finding under
subsection (b) of section 126 of the Clean Air Act as
to such nmajor source or group of stationary sources.

Each aspect of a petition covering sources in a State
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as to which the Adm ni strator has nade an affirmative
techni cal determ nation (as described in paragraphs (c)
through (h) of this section) shall be deened denied as
the date of final approval, under section 110(k) of the
Clean Air Act, of a State inplenmentation plan revision
submtted by such State to conply with the requirenents
of section 51.121 and 51.122 of this part, or

promul gation of a final Federal inplenmentation plan
nmeeting the requirenents of those sections for such
State. Notw thstandi ng any other provision of this

par agraph or section, after such a finding has been
deened to be nade under this paragraph as to a
particul ar maj or source or group of stationary sources
in a particular State, such finding will be deened to
be wi thdrawn, and the corresponding part of the

rel evant petition(s) denied, if the Adm nistrator
issues a final action putting in place inplenmentation
pl an provisions that conply with the requirenments of
sections 51.121 and 51.122 of this part for such State.

(j) Section 126 control renedy. The Federal NOx

Budget Tradi ng Program applies to the owner or operator
of any new or existing |large EGJ or |arge non-EGU as to
whi ch the Adm ni strator nmakes a finding under section
126(b) of the Clean Air Act pursuant to the provisions

of paragraph (h) of this section.
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(1) Starting May 1, 2003, the owner or operator
of any large EGQJ or | arge non-EQUJ in the program nust
hol d total NOx al |l owances avail abl e under the Federal
NOx Budget Trading Programto such unit for the ozone
season that are not less than the total NOx em ssions
emtted by the unit during that ozone season.

(2) No later than July 15, 1999, the
Adm nistrator wll pronul gate regul ations setting forth
t he Federal NOx Budget Trading Program i ncluding the
al l ocation and distribution of NOx al |l owances under the
programin accordance with paragraphs (j)(3) and (j)(4)
of this section.

(3)(i) The total anmount of NOx al | owances
al l ocated under the Federal NOx Budget Tradi ng Program
will be equivalent to the sumof the follow ng two
tonnage limts:

(A) The total ozone season NOx em ssions from al
| arge EGUs in the program after achievenent of a 0.15
I b/ mMmBtu NOx em ssions rate in the ozone season by
every large EQJ, assum ng adjusted historic ozone
season heat input as defined in paragraph (j)(3)(ii) of
this section; and

(B) The total ozone season NOx em ssions from al
| arge non-EGUs in the programafter achi evenent of a 60

percent reduction in ozone season NOx em ssions from
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every |large non-EGQJ, assum ng adj usted ozone season
uncontrol |l ed em ssions as defined in paragraph
(J)(3)(iii) of this section

(1i1) The adjusted historic ozone season heat
input for large EGQJUs referenced in paragraph
(J)(3)(i)(A) of this section will be cal cul ated by:

(A) Determning for each State for each year 1995
and 1996 the total actual ozone season heat input for
all EGJUs that operated in the State in 1995 or 1996;

(B) Determning for each State whether the tota
actual ozone season heat input for all EGUs that
operated in the State in 1995 or 1996 is greater for
1995 or 1996; and

(C© For all of the large EGUs that operated in a
State in 1995 or 1996, taking the actual ozone season
heat input for each |large EGJ for the year determ ned
in paragraph (j)(3)(ii)(B) of this section to have the
greater total actual ozone season heat input for the
State and adjusting for gromh to the year 2007.

(ti1) The adjusted ozone season uncontrolled
em ssions for |arge non-EGJs referenced in paragraph
(J)(3)(i)(B) of this section will be cal cul ated by
taki ng each large non-EQJ s 1995 actual ozone season
NOx em ssions, increasing the NOx em ssions by renoving

the effect of any NOx controls at the |large non-EQU in
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1995, and adjusting for growh to the year 2007.

(4)(i) Notw thstanding paragraph (j)(3) of this
section, the additional NOx allowances specified in
851.121(e)(3)(iii) of this chapter will be avail able
for distribution under the Federal NOx Budget Trading
Programto |arge EGUs and | arge non-EGUs in the program
that are located within applicable States.

(1i) After the 2004 ozone season, the owner or
operator of any large EGQU or large non-EGQJ in the
program may not use the additional NOx all owances
di stributed under paragraph (j)(4)(i) of this section
to denonstrate conpliance with the provisions of
paragraph (j)(1) of this section.

(k) (1) Default section 126 renedy. The

provi sions of this paragraph will becone effective only
if:

(1) The Adm nistrator makes a finding under
section 126(b) of the Clean Air Act pursuant to the
provi sions of paragraph (h) of this section with regard
to any new or existing large EGQJ or |arge non-EQJ, and

(1i) The Admnistrator fails to pronul gate
regul ations setting forth the Federal NOx Budget
Tradi ng Program (including the allocation and
di stribution of NOx all owances under the programin

accordance with paragraphs (j)(3) and (j)(4) of this
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section) before the Adm nistrator nakes the finding
described in paragraph(k)(1)(i) of this section.

(2) Starting May 1, 2003, the owner or operator
of each large EGU or each |l arge non-EGJ as to which the
Adm ni strator makes a finding under section 126(b) of
the Cean Air Act pursuant to the provisions of
par agraph (h) of this section shall control em ssions
fromsuch unit so that the unit does not emt total NOX
em ssions during the ozone season in excess of the
total NOx allowances allocated to the unit for that
ozone season under paragraph (k)(3) of this section.

(3)(i) The Adm nistrator will allocate to each
| arge EGQJ and | arge non-EGQGU in the program an anount of
NOx al | owances and, for certain units, deduct an anmount
of NOx al | owances, cal culated in accordance with
paragraphs (k) (3)(ii) through (vii) of this section.

(1i)(A The heat input (in mBtu) used for
cal cul ating NOx all owance allocations for each | arge
EGU and | arge non-EQU in the programw || be:

(1) For NOx allowance allocations for the 2003,
2004 and 2005 ozone seasons to any |large EQJ, the
average of the two highest anpbunts of the unit’s actual
heat input for the ozone seasons in 1995, 1996, and
1997 and to any |arge non-EQJ, the ozone season in

1995; and
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(2) For a NOx allowance allocation for ozone
seasons in 2006 and thereafter to any | arge EQJ or
| arge non-EQUJ, the unit’s actual heat input for the
ozone season in the year that is four years before the
year for which the NOx allocation is being cal cul at ed.

(B) The unit’s actual heat input for the ozone
season in each year specified under paragraph
(K)(3)(ii1)(A of this section will be determned in
accordance with part 75 of this chapter if the |arge
EGU or | arge non-EGU was ot herw se subject to the
requi renents of part 75 of this chapter for the ozone
season, or will be based on the best avail able data
reported to the Adm nistrator for the unit if the unit
was not otherw se subject to the requirenents of part
75 of this chapter for the ozone season.

(iii1) For each ozone season, the Adm nistrator
will allocate to all large EGUs in a State that
comrenced operation before May 1 of the ozone season
used to cal cul ate heat input under paragraph (k) (3)(ii)
of this section, a total nunber of NOx al | owances equal
to 95 percent in 2003, 2004, and 2005, or 98 percent
thereafter, of the total ozone season NOx em ssions
fromall large EGUs in the State (as cal cul ated under
paragraph (j)(3)(i)(A) of this section) in accordance

with the foll ow ng procedures:
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(A) The Adm nistrator will allocate NOx
al l omances to each large EGU in an anount equaling 0.15
I b/ mBtu nultiplied by the heat input determ ned under
paragraph (k)(3)(ii) of this section, rounded to the
nearest whol e NOx al |l owance as appropri ate.

(B) If the initial total nunber of NOx all owances
allocated to all large EGUs in the State for an ozone
season under paragraph (k)(3)(iii)(A) of this section
does not equal 95 percent in 2003, 2004, and 2005, or
98 percent thereafter, of the total ozone season NOx
em ssions fromall large EGJUs in the State (as
cal cul at ed under paragraph (j)(3)(i)(A) of this
section), the Admnistrator will adjust the total
nunber of NOx all owances allocated to all such |arge
EGQUs for the ozone season under paragraph
(k)(3)(iii1)(A) of this section so that the total nunber
of NOx all owances all ocated equals 95 percent in 20083,
2004, and 2005, or 98 percent thereafter, of such total
ozone season NOx em ssions. This adjustnent will be
made by: multiplying each unit’s allocation by 95
percent in 2003, 2004, and 2005, or 98 percent
thereafter, of the total ozone season NOx emi ssions
fromall large EGUs in the State(as cal cul ated under
paragraph (j)(3)(i)(A) of this section) divided by the

total nunber of NOx all owances all ocated under
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paragraph (k)(3)(iii)(A) of this section, and roundi ng
to the nearest whole NOx al |l owance as appropri ate.

(iv) For each ozone season, the Adm nistrator
will allocate to all large non-EGJs in a State that
comrenced operation before May 1 of the ozone season
used to cal cul ate heat input under paragraph (k) (3)(ii)
of this section, a total nunber of NOx al | owances equal
to 95 percent in 2003, 2004, and 2005, or 98 percent
thereafter, of the total ozone season NOx emi ssions
fromall large non-EGJUs in the State (as cal cul ated
under paragraph (j)(3)(i)(B) of this section) in
accordance with the foll ow ng procedures:

(A) The Admnistrator will allocate NOx
al l omances to each large non-EGU in an anount equaling
0.17 Ib/mBtu nultiplied by the heat input determ ned
under paragraph (k)(3)(ii) of this section, rounded to
t he nearest whol e NOx all owance as appropri ate.

(B) If the initial total nunber of NOx all owances
allocated to all large non-EGJs in the State for an
ozone season under paragraph (k)(3)(iv)(A) of this
section does not equal 95 percent in 2003, 2004, and
2005, or 98 percent thereafter, of the total ozone
season NOx em ssions fromall |large non-EGUs in the
State (as cal cul ated under paragraph (j)(3)(i)(B) of

this section), the Adm nistrator will adjust the total
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nunber of NOx al |l owances allocated to all such non- EGUs
for the ozone season under paragraph (k) (3)(iv) (A of
this section so that the total nunber of NOx al | owances
al l ocated equal s 95 percent in 2003, 2004, and 2005, or
98 percent thereafter, of such total ozone season NOx
em ssions. This adjustnent will be nade by:

mul tiplying each unit’s allocation by 95 percent in
2003, 2004, and 2005, or 98 percent thereafter, of the
total ozone season NOx em ssions fromall |arge non-
EGQUs (as cal cul ated under paragraph (j)(3)(i)(B) of
this section) divided by the total nunber of NOx

al l omances al | ocated under paragraph (k) (3)(iv)(A) of
this section, and rounding to the nearest whol e NOx

al | owance as appropri ate.

(v) For each ozone season, the Adm nistrator wll
al l ocate NOx all owances to | arge EGJUs and | arge non-
EGUs that conmenced operation, or are projected to
commence operation, in a State on or after May 1 of the
ozone season used to cal cul ate heat input under
paragraph (k)(3)(ii) of this section, in accordance
with the foll ow ng procedures:

(A) The Admnistrator will establish one
al | ocati on set-aside for each ozone season for the
State. Each allocation set-aside will be allocated NOx

al l omances equal to 5 percent in 2003, 2004, and 2005,
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or 2 percent thereafter, of the total ozone season NOx
em ssions fromall large EGUs and | arge non-EGUs in the
State (as cal cul ated under paragraph (j)(3)(i) of this
section).

(B) The owner or operator of any |arge EGU or
| ar ge non- EQU under paragraph (k)(3)(v) of this section
may submit to the Adm nistrator a request, in witing
or in a format specified by the Adm nistrator, to be
al l ocated NOx all owances for no nore than five
consecutive ozone seasons, starting with the ozone
season during which the unit commenced, or is projected
to commence, operation and ending with the ozone season
precedi ng the ozone season for which it will receive an
al l ocation under paragraph (k)(3)(iti) or (iv) of this
section. The NOx all owance allocation request nust be
submtted prior to May 1 of the first ozone season for
whi ch the NOx al |l owance allocation is requested and
after the date on which the State permtting authority
issues a permt to construct the large EGJ or | arge
non- EGU.

(© In a NOx allowance allocation request under
paragraph (k)(3)(v)(B) of this section, the owner or
operator of a large EGQJ may request for an ozone season
NOx al | owances in an anount that does not exceed 0.15

I b/mBtu multiplied by the unit’s nmaxi mum desi gn heat
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input (in m®Btu/hr) nultiplied by the nunber of hours
remai ning in the ozone season starting with the first
day in the ozone season on which the unit operated or
IS projected to operate.

(D) In a NOx allowance allocation request under
paragraph (k)(3)(v)(B) of this section, the owner or
operator of a |arge non-EGJ may request for an ozone
season NOx al | owances in an anmount that does not exceed
0.17 Ib/mBtu nultiplied by the unit’s maxi mum design
heat input (in mBtu/hr) multiplied by the nunber of
hours remaining in the ozone season starting with the
first day in the ozone season on which the unit
operated or is projected to operate.

(E) The Admnistrator will review, and allocate
NOx al | owances pursuant to, each NOx al | owance
al l ocation request under paragraph (k)(3)(v)(B) of this
section in the order that the request is received by
the Adm ni strator.

(1) Upon receipt of the NOx all owance all ocati on
request, the Admnistrator will determ ne whether, and
w Il make any necessary adjustnents to the request to
ensure that, for |large EGUs, the ozone season and the
nunber of all owances specified are consistent with the
requi renments of paragraphs (k)(3)(v)(B) and (C of this

section and, for |arge non-EGQGJs, the ozone season and
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t he nunber of all owances specified are consistent with
the requirenents of paragraphs (k)(3)(v)(B) and (D) of
this section. (2) |If the allocation set-aside for the
ozone season for which NOx all owances are requested has
an anount of NOx all owances not |ess than the nunber
requested (as adj usted under paragraph (k) (3)(v)(E) (1)
of this section), the Adm nistrator will allocate the
anount of the NOx all owances requested (as adjusted
under paragraph (k)(3)(v)(E)(1) of this section) to the
| arge EGQJ or | arge non- EQU

(3) If the allocation set-aside for the ozone
season for which NOx all owances are requested has a
smal | er anmount of NOx al | owances than the nunber
requested (as adjusted under paragraph (k)(3)(v)(E)(1)
of this section), the Admnistrator will deny in part
the request and allocate only the remaini ng nunber of
NOx al l owances in the allocation set-aside to the | arge
EGU or | arge non- EGU.

(4) Once an allocation set-aside for an ozone
season has been depleted of all NOx al |l owances, the
Adm nistrator wll deny, and will not allocate any NOx
al | onances pursuant to, any NOx al |l owance all ocation
request under which NOx al |l owances have not already
been allocated for the ozone season.

(F) Wthin 60 days of receipt of a NOx all owance
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all ocation request, the Admnistrator will take
appropriate action under paragraph (k)(3)(v)(E) of this
section and notify the owner or operator of the |arge
EGU or large non-EGU that submtted the request of the
nunber of NOx all owances (if any) allocated for the
ozone season to the large EGJ or | arge non- EGU
(vi) For a large EGU or large non-EGU that is
al l ocated NOx al | owances under paragraph (k)(3)(v) of
this section for a control period, the Adm nistrator
wi || deduct NOx all owances to account for the actual
utilization of the unit during the ozone season. The
Adm nistrator wll cal cul ate the nunber of NOx
al  owances to be deducted to account for the unit’s
actual utilization using the follow ng formulas and
roundi ng to the nearest whole NOx all owance as
appropriate, provided that the nunber of NOx al | owances
to be deducted shall be zero if the nunber cal cul ated
is less than zero:
NOx al | owances deducted for actual utilization for
a large EGU = (Unit’s NOx all owances al |l ocated for
ozone season) - (Unit’s actual ozone season
utilization x 0.15 | b/mBtu); and
NOx al | owances deducted for actual utilization for
a large non-EGU = (Unit’s NOx all owances all ocated

for ozone season) - (Unit’'s actual ozone season
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utilization x 0.17 | b/ mBtu),

wher e:

“Unit’s NOx al l owances al |l ocated for ozone season”

is the nunber of NOx all owances allocated to the

unit for the ozone season under paragraph

(k)(3)(v) of this section; and,

“Unit’s actual ozone season utilization” is the

utilization (in nmBtu) of the unit during the

ozone season.

(vii) After each ozone season, the Adm nistrator
wi |l determ ne whether any NOx al |l owances remain in the
all ocation set-aside for a State for the ozone season
The Adm nistrator will allocate any such NOx al |l owances
to the large EGUs and |large non-EGUs in the State using
the followng fornmula and rounding to the nearest whole
NOx al | owance as appropri ate:

Unit’'s share of NOx all owances remaining in

al l ocation set-aside = Total NOx all owances

remaining in allocation set-aside x (Unit’s NOx

al l omance allocation + Total anount of NOx

al l omances al |l ocated excl uding allocation

set - asi de)

wher e:

“Total NOx al l owances remaining in allocation

set-aside" is the total nunber of NOx al |l owances
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remaining in the allocation set-aside for the
State for the ozone season

"Unit’s NOx all owance all ocation” is the nunber of
NOx al | owances al |l ocat ed under paragraph
(k)(3)(iii) or (iv) of this section to the unit
for the ozone season to which the allocation
set-asi de applies; and

"Total anmpbunt of NOx all owances all ocated
excluding allocation set-aside" is the total ozone
season NOx em ssions fromall |large EGUs and | arge
non-EGJs in the State (as cal cul at ed under
paragraph (j)(3)(i)of this section) nmultiplied by
95 percent if the ozone season is in 2003, 2004,

or 2005 or 98 percent if the ozone season is in
any year thereafter, rounded to the nearest whol e

al | omance as appropri ate.
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APPENDIX F--CLEAN AIR ACT SECTION 126 PETITIONS FROM
EIGHT NORTHEASTERN STATES: NAMED SOURCE CATEGORIES AND
GEOGRAPHIC COVERAGE.

The table and figures in this appendi x are cross-
referenced in 852. 34.

TABLE F-1. Naned Source Categories in Section 126
Petitions

Petitioning
State Named Source Categories

Connecti cut Fossil fuel-fired boilers or other

i ndi rect heat exchangers with a maxi mum
gross heat input rate of 250 mmBt u/ hr

or greater and electric utility
generating facilities with a rated

out put of 15 MWor greater.

Mai ne Electric utilities and steam generating
units with a heat input capacity of 250
mBt u/ hr or greater.

Massachuset Electricity generating plants.
ts

New Fossil fuel-fired indirect heat
Hanpshire exchange conbustion units and fossi
fuel-fired electric generating
facilities which emt ten tons of NOx
or nore per day.

New Yor k Fossil fuel-fired boilers or indirect
heat exchangers wi th a maxi num heat

i nput rate of 250 mmBtu/ hr or greater
and electric utility generating
facilities with a rated output of 15 MV
or greater.

Pennsyl vani Fossil fuel-fired indirect heat

a exchange conbustion units with a
maxi mum r at ed heat input capacity of
250 mmBt u/ hr or greater, and fossi
fuel-fired electric generating
facilities rated at 15 MWor greater.

Rhode Electricity generating plants.
| sl and

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

423




Ver nont Fossil fuel-fired electric utility
generating facilities with a maxi num
gross heat input rate of 250 mmBt u/ hr
or greater and potentially other

uni dentified maj or sources.

[NOTE TO TYPESETTER - INSERT FIGURES F1-F9 HERE]
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