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6560- 50- P
ENVIRONMENTAL PROTECTION AGENCY
40 CFR Parts 52 and 97
[FRL-XXXX-X]

Findings of Significant Contribution and Rulemaking on
Section 126 Petitions for Purposes of Reducing Interstate
Ozone Transport

AGENCY: Envi ronmental Protection Agency (EPA).

ACTION: Final rule.

SUMMARY: I n accordance wth section 126 of the Clean Ar
Act (CAA), EPA is taking final action on petitions filed by
ei ght Northeastern States seeking to mtigate interstate
transport of nitrogen oxides (NOx), one of the precursors of
ground-| evel ozone. |In an action published on May 25, 1999,
EPA determ ned that portions of the petitions are approvable
under the 1-hour and/or 8-hour ozone national anbient air
qual ity standards (NAAQS) based on their technical nerit.
However, EPA deferred making section 126 findings as |ong as
States and EPA stayed on track to neet the requirenents of
the NOx State inplenentation plan call (NOx SIP call).

Subsequently, two court rulings affected the May 25 fi nal

rule. In one ruling, the court remanded the 8-hour ozone
NAAQS. I n a separate action, the court granted a notion to
stay the SIP subm ssion deadline for the NOx SIP call. 1In

light of the court rulings, EPA is nodifying two aspects of



the May 25 rule.

Based on affirmative technical determ nations for the
1- hour ozone NAAQS made in the May 25 rule, today, EPA is
maki ng section 126 findings that a nunber of l|large electric
generating units (EGJs) and large industrial boilers and
turbines nanmed in the petitions emt in violation of the CAA
prohi bition against significantly contributing to
nonat t ai nment or mai ntenance problens in the petitioning
States. The EPA is staying indefinitely the affirmative
techni cal determ nations based on the 8-hour ozone NAAQS,
pendi ng further devel opnments in the NAAQS litigation.

The EPA is also finalizing the Federal NOx Budget
Tradi ng Program as the control renmedy for sources affected
by today’s rule. This requirenent replaces the default
remedy in the May 25 final rule.

DATES: The final rule is effective [INSERT 30 DAYS FROM
PUBLI CATI QN] .

ADDRESSES: Docunents relevant to this action are avail able
for inspection at the Air and Radi ati on Docket and

I nformation Center (6102), Attention: Docket No. A-97-43,
U.S. Environnental Protection Agency, 401 M Street SW room
M 1500, Washi ngton, DC 20460, tel ephone (202) 260-7548
between 8:00 a.m and 5:30 p.m, Monday though Friday,

excluding | egal holidays. A reasonable fee may be charged
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for copying.
FOR FURTHER INFORMATION CONTACT: General questions
concerning today's action should be addressed to Carl a
A dham Ofice of Ailr Quality Planning and Standards, Air
Quality Strategies and Standards Division, M>15, Research
Triangle Park, NC, 27711, telephone (919) 541-3347, enmil at
ol dham car | a@pa. gov. Please refer to SUPPLEMENTARY
INFORMATION bel ow for a list of contacts for specific
subj ects discussed in today's action.
SUPPLEMENTARY INFORMAT ION:
Availability of Related Information

The official record for this rulemaking, as well as the
public version, has been established under docket nunber A-
97-43 (including comments and data submitted electronically
as described below). A public version of this record,
i ncluding printed, paper versions of electronic comments,
whi ch does not include any information clainmed as
confidential business information, is available for
i nspection from8:00 a.m to 5:30 p.m, Mnday through
Fri day, excluding | egal holidays. The official rulemaking
record is located at the address in ADDRESSES at the
begi nning of this docunent. |In addition, the Federal
Reqgi ster rul emaki ng actions and associ ated docunents are

| ocated at http://ww. epa.gov/ttn/rto/126. Docunents
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containing the historical heat input data used to cal cul ate
the NOx all owance allocations, listed in appendices A and B
to part 97, are available at this website and have been
pl aced in the rul emaki ng docket.

The EPA has issued a separate rule on NOx transport
entitled, "Finding of Significant Contribution and
Rul emaking for Certain States in the Ozone Transport
Assessnent Group Region for Purposes of Reduci ng Regi onal
Transport of Ozone." The rul emaki ng docket for that rule
(Docket No. A-96-56), hereafter referred to as the NOx SIP
call, contains information and anal yses that EPA has relied
upon in the section 126 rul emaki ng, and hence docunents in
t hat docket are part of the rulemaking record for this rule.
Docunents related to the NOx SIP call rul emaking are
avai l abl e for inspection in docket nunber A-96-56 at the
address and tines given above.
For Additional Information

For additional information related to air quality
anal ysi s, please contact Carey Jang, Ofice of Air Quality
Pl anni ng and St andards; Em ssions, Mnitoring, and Anal ysis
Di vision, MD 14, Research Triangle Park, NC 27711, tel ephone
(919) 541-5638. For questions regarding the NOx cap-and-
trade program please contact Sarah Dunham O fice of

At nospheric Progranms, Clean Air Markets Division, M:6204J,
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401 M Street SW Washi ngton, DC 20460, tel ephone (202) 564-
9087. For questions regarding regul atory cost anal yses for
electricity generating sources, please contact Mary Jo

Krol ewski, Ofice of Atnospheric Prograns, Cean Ar Markets
Di vi sion, MZ-6204J, 401 M Street SW Washi ngt on, DC 20460,

t el ephone (202) 564-9847. For questions regarding

regul atory cost anal yses for other stationary sources,

pl ease contact Larry Sorrels, Ofice of Air Quality Planning
and Standards, Air Quality Strategies and Standards

Di vision, MD-15, Research Triangle Park, NC 27711, tel ephone

(919) 541-5041.

Outline

l. Background and Summary of Rulemaking

A Summary of Rul emaki ng and Affected Sources
1. Summary of Action to Date

2. Summary of Today’s Rul e

3. Ext ensi on of Stay of May 25, 1999 Final Rule
B. Cost Effectiveness of Em ssions Reductions
1. Large EGUs

2. Lar ge Non- EGUs

C Interfere Wth Mi ntenance

D. New Petitions Submtted in 1999

I1. EPA"s Final Action on Granting or Denying the Eight

Petitions

Technical Determ nations in the May 25 Final Rule

Fi ndi ngs under Section 126 and Renoval of Trigger
Mechani sm Based on NOx SIP Call Conpliance Deadlines
Section 126(b) Findings Under the 1-Hour Ozone Standard
Stay of Affirmative Technical Determ nations Under the
8- Hour Ozone Standard

Affirmative Technical Determ nations Under the 8-Hour
Ozone St andard

Stay of the 8-Hour Affirmative Technical Determ nations
Requi renments for Sources for Which EPA Is Making a
Section 126(b) Finding

I11. Section 126 Control Remedy: The Federal NOx Budget
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Trading Program

Program Overvi ew

Rel ati onshi p between Today’s Action and the May 25,
1999 Section 126 Final Rule

2. El enents of the Federal NOx Budget Tradi ng Programthat
are Essentially the Sane as the State NOx Budget
Tradi ng Program and the Cctober 21, 1999 Section 126
Proposed Rul e

CGeneral Provisions

NOx Aut horized Account Representative

Permts

Conpliance Certification

NOx Al | owance Tracking System

NOx Al | owance Transfers

Opt-ins

Audi ts

El ements of the Federal NOx Budget Trading Programthat
Differ fromthe State NOx Budget Tradi ng Program and
the Section 126 Proposed Rul e

CGeneral Provisions

Al |l owance Al |l ocations

Em ssions Monitoring and Reporting
Program Adm ni stration

| mplications for Trading Between States Affected by a
Fi ndi ng under Section 126 and States Not Affected by a
Fi ndi ng

Provi sions of the Federal NOx Budget Tradi ng Program
Applicability

EGU Non- EGU C assi fication

Fossil Fuel -Fired Definition

25- Ton Exenption

Opt-in Units

Tradi ng Program Budget

NOx Al |l owance All ocations

NOx Al | owance All ocation Methodol ogy for Electric
Generating Units

b NOx Al |l owance All ocation Methodol ogy for Non-Electric
Generating Units

4 The Conpl i ance Suppl ement Pool

a. Si ze of the Conpliance Suppl enent Pool

b. Di stribution of the Conpliance Suppl ement Pool to
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Sour ces
Banki ng
: Em ssions Monitoring and Reporting
V. Administrative Requirements
A Executive Order 12866: Regulatory Planning and Revi ew
B. Regul atory Flexibility Act
C Unf unded Mandat es Ref or m Act

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=




D. Paperwor k Reduction Act

E. Executive Order 13045: Protection of Children from
Envi ronmental Health Ri sks and Safety R sks

F. Executive Order 12898: Environnental Justice

G Executive Order 13132: Federalism

H. Executive Order 13084: Consultation and Coordination
wth Indian Tribal Governnents

| . Nat i onal Technol ogy Transfer and Advancenent Act

J. Judi ci al Revi ew

K. Congr essi onal Revi ew Act

I. Background and Summary of Rulemaking
A. Summary of Rulemaking and Affected Sources
1. Summary of Action to Date

In a notice of final rul emaking (NFR) signed on Apri
30, 1999 and published on May 25, 1999 (May 25 NFR or May
25, 1999 final rule), EPA took action on eight ozone-rel ated
petitions submtted individually by eight northeastern
States under section 126 of the CAA(64 FR 28250; May 25,
1999). As discussed in Section II.A of the May 25 NFR
section 126 of the CAA authorizes a dowmw nd State to
petition EPA for a finding that any new (or nodified) or
exi sting major stationary source or group of stationary
sources upwi nd of the State emts or would emt in violation
of the prohibition of section 110(a)(2)(D)(i) because their
em ssions contribute significantly to nonattainnent, or
interfere with nmai ntenance, of a NAAQS in the State.
Sections 110(a)(2) (D) (i), 126(b)-(c). If EPA nakes the

requested finding, the sources nust shut down within 3
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months fromthe finding unless EPA directly regul ates the
sources by establishing emssions [imtations and a
conpliance schedul e, extending no |ater than 3 years from
the date of the finding, to elimnate the prohibited
interstate transport of pollutants as expeditiously as
possi ble. See sections 110(a)(2)(D)(i) and 126(c).

The States that petitioned EPA under section 126
(addressed by today’s final rule) are Connecticut, Mine,
Massachusetts, New Hanpshire, New York, Rhode Isl and,
Pennsyl vani a, and Vernont. Each petition requests that EPA
make a finding that certain major stationary sources or
groups of sources in upwind States emt NOx em ssions in
violation of the CAA s prohibition on anmbunts of em ssions
that contribute significantly to ozone nonattai nment or
mai nt enance problens in the petitioning State. The
petitions vary in geographic scope covered, types of sources
identified, and recommended control renedies. Al of the
ei ght petitioning States requested section 126 fi ndi ngs
under the 1-hour ozone standard. Five of the petitioning
States (Miine, Massachusetts, New Hanpshire, Pennsyl vani a,
and Vernont) al so requested section 126 findings under the
8- hour ozone standard. Section 126 provides that if EPA
finds that identified stationary sources emt in violation
of the section 110(a)(2)(D) prohibition on em ssions that

significantly contribute to ozone nonattai nnent or
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mai nt enance problens in a petitioning State, EPAis
authorized to establish Federal emssions Iimts for the
sources. Section | of the May 25 NFR descri bes the
petitions and Section Il sets forth EPA's interpretation of
section 126 and the anal ytical test EPA used to evaluate the
petitions. Famliarity with the May 25 NFR i s assuned for

t he purposes of today’ s final rule.

In the May 25 NFR, EPA made final determ nations that
six of the eight petitions have technical nmerit. The EPA
made affirmative determ nations that existing and new | arge
el ectric generating units (EGJs) and | arge industri al
boil ers and turbines (non-EGJs) located in certain States
identified in the section 126 petitions are significantly
contributing to nonattainnent in, or interfering with
mai nt enance by, one or nore of the petitioning States with
respect to the 1-hour and/or 8-hour ozone standards.

Under the 1-hour standard, EPA nmade affirmative technical
determ nations of significant contribution for sources
|ocated in the District of Colunbia and 12 States. Under
t he 8-hour standard, EPA nmade affirmative techni cal

determ nations of significant contribution for sources

| ocated in the same States and the District of Colunbia as
under the 1-hour standard plus seven additional States.

In the May 25 NFR, EPA al so denied the portions of the
petitions that did not have technical nmerit. Under the 1-

9
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hour standard, EPA fully denied the petitions from Rhode
| sl and, Mai ne, New Hanpshire, and Vernont because the States
had clean air quality. The EPA fully denied the Vernont
petition under the 8-hour standard because that State did
not have any current or projected 8-hour air quality
pr obl ens.

The EPA al so provided that the portions of the
petitions for which EPA nmade affirmative technica
determ nati ons woul d be automatically deened granted (the
section 126 findings nmade) or denied at certain |ater dates
pendi ng certain actions by the States and EPA regardi ng
State submttals in response to the final NOx SIP call.
Interpreting the interplay between sections 110 and 126, EPA
explained in the May 25 NFR that a State’s conpliance with
the NOx SIP call would elimnate the basis for a finding
under section 126 based on these petitions for sources
| ocated in that State. The EPA concluded it was appropriate
to structure its action on the section 126 petitions to
account for the existence of the NOx SIP call, given that
the NOx SIP call had an explicit and expeditious schedul e
for conpliance (see 64 FR 28274-28277). Accordingly, EPA
made technical determ nations on the section 126 petitions,
but deferred making final findings. The schedul e and
condi tions under which the applicable final findings on the
petitions woul d have been deened nmade are di scussed in

10
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Section |.E. of the May 25 NFR

As discussed in Section IV of the May 25 NFR, EPA was
requi red under a consent decree to take final action on the
ei ght petitions by April 30, 1999, including pronulgating a
control renedy for sources that would be subject to an
affirmative finding under section 126. In a proposal
publ i shed on Cctober 21, 1998 (63 FR 56292), EPA proposed a
NOx cap-and-trade program as the section 126 control
requi renents. However, EPA was not able to finalize the
tradi ng program by April 30, 1999, because the Agency needed
additional tine to evaluate the nunerous coments it
recei ved on the trading program proposal and the source-
specific em ssions inventory data. In the May 25 NFR, EPA
finalized the general paraneters of the tradi ng program
control renedy including, anong others, the decision to
i npl ement a NOx cap-and-trade program as the control renedy,
the control levels the trading programwoul d be based on,
the definition of the types of sources that would be subject
to the trading program and the conpliance date. The EPA
indicated it would finalize the conplete Federal NOx Budget
Tradi ng Program and al | owance all ocations for the section
126 sources | ater

On January 13, 1999 (64 FR 2416), EPA reopened the
comment period on the section 126 proposal, to take further
comment on source-specific emssion inventory data. This

11
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comment period was established in conjunction with the
extended period for the public to submt em ssions inventory
revisions for the purpose of the NOx SIP call. The EPA

i ndicated that the revised inventory would be used to
identify the individual sources that woul d be subject to
section 126 findings and for assigning their NOx all owance
al l ocations for purposes of the Federal NOx Budget Tradi ng
Program The EPA's process for evaluating the inventory
data and EPA' s response to the em ssions inventory coments
is given in the docunent, "Responses to the 2007 Baseline
Sub-1nventory Information and Significant Cormments for the
Final NOx SIP Call and Proposed Rul emakings for Section 126
Petitions and Federal |nplenentation Plans--Technical
Amendnment Version, Decenber 1999,” and contained in the
docket for this rule.

The EPA finalized a default renedy in the May 25 NFR
that would apply to affected sources in the event that EPA
failed to finalize the trading programprior to any section
126 findings being triggered. The EPA enphasi zed that it
did not expect that the default renmedy would ever be
appl i ed, because EPA fully intended to conplete the trading
program and delete the default remedy by the tinme any
findi ngs were made.

After EPA signed the section 126 final rule on Apri
30, 1999 (published on May 25, 1999), the U S. Court of

12
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Appeals for the District of Colunmbia Circuit (D.C. Grcuit)
issued two rulings related to the 8-hour ozone standard and
the NOx SIP call that affected the section 126 action. In
one decision, the court renmanded the 8-hour National Anbient
Air Quality Standard (NAAQS) for ozone, which fornmed part of
t he underlying technical basis for certain of EPA' s

determ nati ons under section 126. See Anerican Trucking

Ass’'n v. EPA, 175 F.3d 1027 (D.C. Cr., 1999), reh'qg granted

in part and denied in part, No. 97-1440 and consol i dat ed

cases (D.C. GCr., Cctober 29, 1999). On Cctober 29, 1999,
the DDC. Grcuit granted in part EPA's Petition for
Rehearing and Rehearing En Banc (filed on June 28, 1999) in

Anerican Trucking, and nodified portions of its opinion

addressing EPA's ability to inplenent the eight-hour

standard. See Anerican Trucking, 1999 W. 979463 (Cct. 29,

1999). The court denied the remai nder of EPA s rehearing
petition. 1d. In a separate action, the D.C. Crcuit
granted a notion to stay the State inplenmentation plan (SIP)
subm ssi on deadl i nes established in the NOx SIP call. See
M chigan v. EPA, No. 98-1497 (D.C. GCr., My 25, 1999)
(order granting stay in part). |In the May 25 NFR, EPA had
deferred making final findings under section 126 as |ong as
States and EPA stayed on schedule to neet the requirenents
of the NOx SIP call.

In response to these rulings, EPA stayed the

13
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effectiveness of the May 25 NFR until Novenber 30, 1999
while it conducted a parallel rulemaking to address issues
rai sed by the court rulings (64 FR 33956; June 24, 1999).

On June 24, 1999 (64 FR 33962), EPA proposed to anend
two aspects of the May 25 NFR. The EPA proposed to stay
indefinitely the affirmative technical determ nations based
on the 8-hour standard pending further devel opnents in the
NAAQS |itigation. The EPA al so proposed to renove the
trigger nmechani smfor making section 126 findings that was
based on the NOx SIP call deadlines and instead nmake the
findings in a final rule to be issued in Novenber 1999. In
the June 24 proposal, EPA explained why it originally made
sense to link the section 126 action to the NOx SIP call and
why EPA believes it is no |onger appropriate to do so in the
absence of a conpliance schedule for the NOx SIP call.

The EPA notes it received several coments on the June
24, 1999 proposal that the Agency considers to be outside
the scope of that proposal. These comments relate primrily
to issues that have been addressed previously either in the
NOx SIP call final rule, the NOx SIP call response to
coments docunent, the May 25, 1999 final rule for the
section 126 petitions, or the April 1999 response to
comments docunent for the section 126 petitions. The EPA
may respond separately to these comments, which the Agency
bel i eves shoul d be considered to be, in effect, petitions

14
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for reconsideration of the May 25, 1999 final rule. A

notice will be published in the Federal Register to announce

the availability of these responses in the rul emaking
docket .

On August 9, 1999 (64 FR 43124), EPA issued a notice of
data availability and request for comment on three sets of
data related to the proposed Federal NOx Budget Trading
Program The data were nade available to ensure that EPA
woul d have accurate information for devel opi ng the NOx
al l omance allocations for the Federal NOx Budget Trading
Pr ogr am
2. Summary of Today’s Rule

In today's rule, EPAis finalizing the nodifications to
the May 25 NFR that were proposed on June 24, 1999. The EPA
is also finalizing the Federal NOx Budget Tradi ng Program
t hat was proposed on October 21, 1998 and del eting the
default renmedy that was finalized in the May 25 NFR  The
EPA is finalizing the |ist of existing sources that are
subject to this rule based on the revised inventories.

In Section I, EPA discusses the delinking of the
section 126 rule fromthe NOx SIP call and the making of the
section 126(b) findings for the petitions for which EPA made
affirmative technical determ nations based on the 1-hour

NAAQS in the May 25 NFR.  The findings apply to | arge EGUs

15
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and |l arge non-EGUs |l ocated in 12 States (Del aware, |ndiana,
Kent ucky, Maryland, M chigan, North Carolina, New Jersey,
New Yor k, Chio, Pennsylvania, Virginia, and West Virginia)
and the District of Colunbia. The EPA is indefinitely
staying the affirmative technical determ nations based on

t he 8-hour NAAQS, which cover large EGUs and | arge non- EGUs
|ocated in all the States covered by the 1-hour findings
pl us seven additional States (Al abama, Connecti cut,
II'linois, Massachusetts, M ssouri, Rhode Island, and
Tennessee) .

The sources for which EPA is making section 126
findings nust conply with the control requirenents of the
Federal NOx Budget Tradi ng Program promul gated in today’ s
rule. Section Il provides an overview of the trading
program and expl ains the various provisions. The conbined
Iist of existing sources affected by a section 126 finding
wWth respect to at |east one 1-hour petition, along with the
nmore specific emssions limtations in the formof tradable
al l omance allocations, is provided in Appendices A and B to
part 97. As discussed in the May 25 rule (see Section
|.D.), the 1-hour petitions from New York, Connecticut, and
Pennsyl vani a petitions cover both new and exi sting sources.
The 1-hour petition from Massachusetts does not cover new
sources. As discussed in Section Il below, the Federal NOx
Budget Tradi ng Program i ncludes a nmechani sm for updating

16
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all ocations which can incorporate new sources affected by
findings relative to the petitions from New York,
Connecticut, and Pennsylvania. Prior to the update, new
sources can receive allocations froma new source set-aside.
The conpliance deadline is May 1, 2003. The EPA is creating
a conpliance suppl enent pool which will provide additional
al | ownances during the 2003 and 2004 ozone seasons to
i ncrease conpliance flexibility (see Section I11.B.4).
3. Extension of Stay of May 25, 1999 Final Rule

In a separate action, EPA extended the stay of the My
25, 1999 rule until January 10, 1999, to ensure that the My
25, 1999 rule remains stayed until today’s rul e becones
effective. (See 64 FR 67781; Decenber 3, 1999.)
B. Cost Effectiveness of Emissions Reductions

One factor of the significant-contribution analysis
that EPA applied in the May 25, 1999 final rule is the
extent to which "highly cost-effective” NOx control neasures
are avail able for the types of stationary sources naned in
the petitions (64 FR at 28281). In the May 25, 1999 fi nal
rule, EPA selected the highly cost-effective neasures by
exam ning the technol ogical feasibility, admnistrative
feasibility and cost-per-ton-reduced of various regi onwi de
ozone season NOx control neasures (64 FR at 28298).

For purposes of the May 25, 1999 final rule, EPA used

17
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cost-effectiveness val ues devel oped for the final NOx SIP
call. In the May 25, 1999 final rule, EPA indicated that it
woul d revise the cost estimates for the section 126 rule
based on revised em ssion inventories in conjunction with
pronul gation of the trading portion of the section 126
rul emaking (64 FR at 28300). (The EPA solicited comment on
source-specific emssion inventory data as part of the
proposal on the section 126 petition.) Therefore, EPA has
devel oped cost-effectiveness nunbers for the source
categories located in the 13 jurisdictions affected by
today's final rule using the cost-effectiveness nethodol ogy
finalized in the May 25, 1999 rule.

Sone commenters have argued that EPA nust redo its
anal ysis of the cost-effectiveness of controls to reflect
the nodified scope of the section 126 rule due to the stay
of the 8-hour affirmative technical determ nations.
Commenters argued that EPA has underestimated the costs for
utility NOx controls since several States and portions of
States have been renoved as a result of the stay of the 8-
hour affirmative technical determnations. |In addition, one
commenter stated that EPA should provide an opportunity to
comment on a revised cost-effectiveness anal ysis that
i ncorporates only the affected sources under the section 126
petitions based on the 1-hour standard.

As di scussed bel ow, EPA has now revi sed the cost-

18
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ef fectiveness nunbers based on the revised inventories to
reflect the 13 jurisdictions covered by today's section 126
final action under the 1-hour standard. Even with the
reduced scope of the section 126 rule, the cost-

ef fectiveness nunbers are simlar to those presented in the
May 25, 1999 final rule and support the technical

determ nations EPA made in that rule. |In addition, EPA
continues to use the sane cost-effectiveness nethodol ogy for
today’s rule as it used in the May 25, 1999 final rule, the
Cct ober 21, 1998 section 126 proposed rule, and the NOx SIP
call rule. Therefore, commenters have had opportunities to
comment on the cost-effectiveness nethodol ogy used in
today’s rule.

In determ ning what, if any, highly cost-effective mx
of controls is available for each subcategory named by the
petitioning Sates (i.e., large EGUs, |arge non-EGUs, |arge
process heaters, and small sources) the Agency consi dered
the average cost effectiveness of alternative | evels of
controls for each subcategory as described in the final NOx
SIP call (see 63 FR at 57400) and the May 25, 1999 fi nal
rule (64 FR at 28300).

The average cost effectiveness of the controls was
cal cul ated froma baseline level that included all currently
appl i cabl e Federal or State NOx control neasures for each
subcat egory. The baseline did not include Phase Il and

19
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Phase 111 of the OIC NOx MOU since those measures are not
Federally required and they have not yet been fully adopted
by all the involved States; if the OTC NOx MOU were incl uded
in the baseline, the overall costs would be |ower. Based on
t he anal yses, EPA determ ned that highly cost-effective
neasures are available for large EGJs and | arge non-EGUs.?
Table -1 sunmarizes the control options investigated
for the subcategories covered by today's rule and the
resul ting average, regionw de cost effectiveness estinmates
based on the revised inventories. Additionally, the cost-
ef fecti veness anal ysis includes a consideration of each
subcategory’s growth, including new sources. The cost-
ef fectiveness nunbers are simlar to those presented in the
May 25, 1999 final rule (64 FR at 28300). Therefore, based
on this conponent of the significant contribution test,
there is no reason to revise any of the significant

contribution determ nations.

Table I-1. Revised Average Cost Effectiveness of Options
Analyzed For Sources Affected by l1-Hour Findings?
(1997 dollars and (1990) dollars in 2007)°

The petitions al so named process heaters and small sources.
In the May 25 final rule (64 FR at 28301), EPA determ ned
that highly cost-effectiveness controls are not avail able
for these source categories. Therefore, EPA denied the
portions of the petitions that named these source

cat egori es.
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Source Category

Average Cost Effectiveness ($/0zone season ton)
each Control Option

for

Large EGUs

0.20 I b/ mMmBtu

0.15 I b/ mMmBtu

0.12 I b/ mMmBtu

$1, 425 ($1, 187)

$1,720 ($1, 432)

$2, 043 ($1, 701)

Lar ge Non- EGUs

50% r educti on

60% r educti on

70% r educti on

$1, 613 ($1, 370)

$1, 908 ($1, 589)

$2, 903 ($2, 418)

@ The cost-effectiveness values in Table I-1 are regi onwi de aver ages
for the 13 affected jurisdictions. The cost-effectiveness val ues
represent reductions beyond those required by title IV or title

RACT, where applicabl e.

b In order to conpare with other rul enmaki ngs presented in 1997
dollars, cost-effectiveness is presented in both 1997 and (1990)
dollars. |In 1997 dollars, highly cost-effective is defined as $2, 400
per ton, which is $2,000 per ton in 1990 dollars inflated using a GDP
price inflator of 1.20.

The foll owm ng di scussion explains the control |evels
determ ned by EPA to be highly cost effective for each
subcat egory.

1. Large EGUs

As discussed in the May 25, 1999 final rule (64 FR at
28300), in determning the cost of NOx reductions fromlarge
EGQUs, EPA assuned a multistate cap-and-trade program For
| arge EGUs, the control |evel was determ ned by applying a
uni form NOx em ssions rate across all jurisdictions
potentially subject to section 126 findings. EPA determ ned
that a trading program based on a 0.15 | b/mBtu control
level is highly cost effective. For the cost-effectiveness
analysis for today's final action, a uniform NOx em ssions
rate is applied to the 13 jurisdictions subject to the

section 126 findings. The cost effectiveness for each
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control level was determ ned using the Integrated Pl anning
Model (IPM.2? Details regarding the nmethodol ogi es used can
be found in the Regulatory Inpact Analysis. Table I-1
summari zes the control |evels and resulting cost
ef fectiveness of three | evels anal yzed based on the revised
inventories for sources covered by the 1-hour findings.
Agai n, EPA notes that the cost-effectiveness nunbers are
simlar to those presented in the May 25, 1999 final rule
(e.g., the cost-effectiveness for the 0.15 | b/mBtu option
decreased by $44/ton, from $1,764/ton to $1,720/ton in 1997
dollars (from $1,468/ton to $1,432/ton in 1990 dollars)).?
In the May 25, 1999 final rule (64 FR at 28300-1), EPA
di scussed the reasons the Agency has decided to base the
em ssion reduction requirenents for EGUs on a 0.15 | b/ mBtu
trading |l evel of control. Because the average cost-
effectiveness for the three | evel s anal yzed has not changed
significantly, EPA nmaintains that a 0.15 | b/mBtu trading

| evel of control is appropriate for the reasons identified

2IPMis an econom ¢ nodel used by industry and governnent.
EPA used this nodel to estimate the costs and em ssions
reductions fromEGQJ s that would result fromcontrolling NOx
em ssions under the NOx SIP call and this section 126
action.

3The cost-effectiveness nunbers presented assunes trading
across the entire 13 jurisdictions. EPA has exam ned the
effects of excluding the portions of the four States (NY
IN, M, KY) not covered in today's final rule and concl uded
that it does not inpact the average cost effectiveness.

That analysis is presented in an Appendix to the R A
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in the May 25, 1999 rule. This control |evel has an average
cost effectiveness of $1,720 per ozone season ton renoved in
1997 dollars (%1, 432 per ozone season ton renoved in 1990
dollars). This amount is consistent with the range for cost
ef fecti veness that EPA has derived fromrecently adopted (or
proposed to be adopted) control neasures. See 64 FR at
28299.

2. Large Non-EGUs

As discussed in the May 25, 1999 final rule (64 FR at
28301), EPA determ ned a highly cost-effective control |evel
for large non-EGUs by evaluating a uniform percent reduction
inincrenments of 10 percent. Details regarding the
nmet hodol ogi es used are in the Regul atory | npact Analysis.
Table -1 sunmari zes the control levels and resulting cost
effectiveness for these non-EGJs based on the revised
inventories for sources covered by the 1-hour findings.

For non- EGU sources, EPA used a | east-cost method which
is equivalent to an assunption of an interstate trading
program Under this nmethod, the least costly controls, in
ternms of total annual cost per ozone season ton renobved,
across the entire set of feasible source-control neasure
conbi nations are selected in order of increasing annual
conpliance costs per ton, consistent with the above-

descri bed range for cost effectiveness.
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For | arge non-EGUs, the cost-effectiveness anal ysis
i ncludes estimates of the additional em ssions nonitoring
costs that sources would incur in order to participate in a
tradi ng program Sone non-EGUJUs already nonitor their
em ssions. These costs are defined in terns of dollars per
ton of NOx renoved so that they can be conbined with the
cost-effectiveness figures related to control costs.
Monitoring costs for |arge non-ECGU boilers and turbines are
about $160 per ton of NOx renpved.

The average cost effectiveness for the three |levels
anal yzed has not changed significantly fromthe My 25, 1999
final rule (64 FR at 28301). Therefore, based on this
conponent of the significant contribution test, there is no
reason to revise any of the significant contribution
determ nations. As determined in the May 25, 1999 final
rule, a control |evel corresponding to 60 percent reduction
frombaseline levels is highly cost effective. This percent
reduction corresponds to a regi onwi de average control |evel
of about 0.17 | b/ mBtu.
C. Interfere With Maintenance

As not ed above, section 110(a)(2)(D) prohibits sources
fromemtting air pollutants in amounts that wll
“contribute significantly to nonattai nnent in, or interfere

with maintenance by, any other State with respect to [any]
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national...anbient air quality standard” [enphasis added].
Each of the petitions requested that EPA nmake findings with
respect to both nonattai nnent and nmai ntenance of the 1-hour
and/ or 8-hour ozone standards in the petitioning State. In
the May 25 final rule, EPA determned that a State may
petition under section 126 for both the 1-hour standard, to
the extent that it still applied in the petitioning State,
and the 8-hour standard. The EPA indicated that in areas
for which EPA had determ ned that the 1-hour standard no

| onger applies, there would no | onger be a basis for EPA to
make section 126(b) findings with respect to nonattai nnent
or mai ntenance of that standard. In light of recent court
action discussed bel ow, EPA has proposed to reinstate the 1-
hour standard. Thus, if EPA finalizes the rule as proposed,
all areas would be subject to that standard along with the
requi renents to neet and maintain it.

Rei nstatenent of the 1-Hour Orzone Standard

The EPA promnul gated the 8-hour standard in July 1997 to
repl ace the existing 1-hour standard. To ensure an
effective transition to the new 8-hour standard, EPA deci ded
that the 1-hour standard would continue to apply in an area
for an interimperiod until the area achi eved attai nnent of
that standard. Under that policy, once EPA nade a final
determ nation that an area had attai ned the 1-hour standard,
that standard no | onger would apply and States woul d be
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expected to focus their planning efforts on devel opi ng
strategies for attaining the 8-hour standard. The
effectiveness of the 8-hour standard served as the
underlying basis for EPA's finding that the 1-hour standard
no |l onger applied in areas that EPA determ ned were
attaining the 1-hour standard. The recent ruling of the

D.C. CGrcuit in Anerican Trucking has underm ned the basis

for EPA's previous determ nations on applicability of the 1-
hour ozone standard by remandi ng t he 8-hour NAACS.
Therefore, in a separate rul emaking (64 FR 57424; Cctober
25, 1999), EPA has proposed to: (i) rescind the findings
that the 1-hour standard no | onger applies, and (ii)
reinstate the applicability of the 1-hour standard in al
areas, notw thstandi ng pronul gation of the 8-hour standard.
Once EPA finalizes its action to reinstate the 1-hour
standard, the “interfere with maintenance” test could be
appl i ed under both the 1-hour and 8-hour standards. The
areas in the petitioning States that are currently subject
to and violating the 1-hour standard need not only achieve
t he 1-hour standard, but would also need to maintain it.
Upw nd NOx reductions resulting fromtoday’'s rule wl|
assi st these areas in both achieving and mai ntaining the 1-
hour standard. In addition, there are areas in the
petitioning States that are not currently subject to the 1-

hour standard, and therefore, cannot be considered as a
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basis for this rule. For sonme of these areas that have
attained the standard, their ability to maintain the
standard may be | eopardi zed due to transported pollution.
(I'n addition, sone areas where the standard was revoked may
now have air quality that exceeds the 1-hour standard.)
These areas in the petitioning States will also benefit from
the em ssions reductions fromthis rule as they focus
pl anning efforts on the 1-hour standard agai n.
Rei nstat enent of the 1-hour standard underscores the need
for the em ssions reductions required by this rule. In the
future, EPA may take further action to consider maintenance
of the 1-hour standard under section 126.
D. New Petitions Submitted in 1999

In April through June of 1999, EPA received four new
ozone-rel ated section 126 petitions submtted individually
by the District of Colunbia, Delaware, Mryland, and New
Jersey (see docket number A-99-21). All four of the
petitions requested that EPA make findings that NOx
em ssions fromsources located in upw nd States are
significantly contributing to nonattai nnent and mai nt enance
problenms in the petitioning State under the 1-hour and 8-
hour standards. The four petitions identified sources in a
total of 13 States and the District of Colunbia. Each State

based its petition on EPA s technical anal yses and
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significant contribution determnations in the NOx SIP call.
The petitions recommend that EPA establish an interstate
tradi ng program for sources that would receive a section 126
finding. The control |evels sought are: an overall control
level of 0.15 Ib/mMBtu for EGJs and a 60 percent reduction
in NOx em ssions fromnon-EGUs cal cul ated fromthe baseline
EPA used in the NOx SIP call. The EPA will be proposing
action on the 4 petitions in the future.
I1. EPA"s Final Action On Granting or Denying the Eight
Petitions

The EPA is making final section 126 findings on the
ei ght petitions under the 1-hour standard based on the
affirmative technical determ nations nmade in the May 25 NFR
The EPA is renoving the automatic trigger mechani smfor
maki ng the findings that was established in the May 25 NFR
and instead is sinply nmaking the findings in today' s rule.
EPA eval uated the petitions independently under the 1-hour
and 8-hour standards where a State requested a finding under
both standards. The EPA is staying the affirmative
technical determnations with respect to the 8-hour standard
in light of the recent court decision on that standard.
Sources subject to findings under the 1-hour standard w ||
be required to inplenent controls beginning in May 2003.

Each of these actions is described bel ow.
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Because it is no longer appropriate to link the section
126 action to the NOx SIP call deadlines and EPA is renoving
the automatic trigger nmechanisns that were tied to those
deadl i nes, as discussed below in Section Il.B., the
affirmative technical determ nations under the 1-hour
standard effectively constitute findings in the context of
section 126. There is no |longer a subsequent condition that
must first be fulfilled, before EPA makes final findings.
Thus, the affirmative technical determ nations under the 1-
hour standard are a sufficient basis for EPA to find that
the affected sources are emtting in violation of the
prohi bition of section 110(a)(2)(D)(i). The EPA is revising
the part 52 regulatory text to reflect this change.
A. Technical Determinations in the May 25 Final Rule

In the May 25 NFR, EPA nade affirmative technical
determ nations as to which of the new (or nodified?* or
exi sting maj or sources or groups of stationary sources naned
in each petition emt or would emt NOx in anmounts that
contribute significantly to nonattai nment of the 1-hour or
8-hour standard in (or interfere with maintenance of the 8-
hour standard by) each petitioning State. All eight of the

petitioning States requested that EPA evaluate their

“Whenever the word "new' is used in relation to sources
affected by this rule, it includes both new and nodified
sour ces.
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petitions with respect to the 1-hour standard. Five of the
petitions also requested that EPA evaluate their petitions
under the 8-hour standard. The EPA nmade i ndependent
techni cal determ nations for each standard with respect to
the individual petitions (see the part 52 regulatory text in
the May 25 NFR). The EPA determ ned that the |arge EGUs and
| arge non-EGUs in at | east sonme upw nd States nanmed in every
petition except Vernont's and Rhode Island's contribute
significantly to nonattai nnment of at |east one of the
standards (or interfere wth mai ntenance of the 8-hour
standard) in the petitioning State. |n aggregate for al

the petitions and both ozone standards, EPA made affirmative
techni cal determ nations for sources |located in 19 States
and the District of Colunbia. The majority of the sources
received affirmative technical determ nations under both the
1- hour and 8-hour standards. However, as discussed in
Section I1.D, sources |located in several States received
affirmative technical determ nations only under the 8-hour
standard. As discussed belowin Section Il.B., EPA had
deferred granting the petitions pending certain actions by
States and EPA with regard to the NOx SIP call. The EPA s
anal ytical approach and eval uation of each petition is
described in Section Il of the May 25 NFR (64 FR 28250; WMay

25, 1999) .
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B. Findings under Section 126 and Removal of Trigger
Mechanism Based on NOx SIP Call Compliance Deadlines

In the May 25 final rule, EPA had linked its findings
under section 126 to the conpliance schedule for the NOx SIP
call. EPA made affirmative technical determ nations
regarding the technical nmerits of the petitions but deferred
maki ng findi ngs under section 126 as |ong as States and EPA
were neeting deadlines for action based on the schedul e for
the NOx SIP call. The findings under section 126 woul d be
automatically triggered only if States or EPA m ssed one of
those deadlines. Specifically, the May 25 NFR provi ded t hat
EPA woul d have nade a finding that sources were emtting in
viol ation of section 110(a)(2)(D)(i)(1) as of Novenber 30,
1999 if EPA had not proposed approval of SIP revisions
conplying with the NOx SIP call (or pronmul gated a Federa
i npl emrentation plan (FIP)) by that date, or as of My 1,
2000, if EPA had not taken final action to approve SIP
revisions (or pronulgated a FIP) by that date.

In the June 24 proposal, EPA proposed to delete this
automatic trigger mechani smfor making findings and instead
sinply take final action making findings and granting or
denying the petitions. For those sources for which it had
made affirmative technical determ nations, EPA proposed to

find that the sources are emtting in violation of section
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110(a)(2)(D) (i) and to grant those portions of the
petitions. Consistent with these proposed findings, EPA
al so proposed to renove the automatic trigger mechani sm

In today’s action, EPAis finalizing this portion of
the rule largely as proposed. However, under this final
rule, instead of making the findings based on the 8-hour
standard, EPA is indefinitely staying the affirmative
techni cal determ nations based on the 8-hour standard, as
di scussed below. The affirmative technical determ nations
under on the 1-hour standard were based on a record
i ndependent of the record for the affirmative technical
determ nati ons under the 8-hour standard. Thus, sources in
the seven States for which the determ nations were based
solely on the 8-hour standard would not at this tinme be
subject to the section 126 renedy.

The EPA believes that the circunmstances under which the
| i nkage between action on the section 126 petitions and the
NOx SIP call was appropriate are no | onger present.
Specifically, with no explicit and expeditious deadlines for
conpliance with the NOx SIP call, it does not nmake sense for
the section 126 findings to depend upon a State’s failure to
act under the NOx SIP call. It also would be contrary to
t he | anguage and purposes of section 126 to delay the
section 126 findings pending State action under the NOx SIP
call, absent a schedule wth explicit and expeditious
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deadl ines for conpliance with the NOx SIP call. Nor is
retention of the |linkage between the two rules required by
t he | anguage of section 110, the cooperative federalism
structure of title I of the CAA or the court’s decision to
stay the deadlines for States to submt SIP revisions under
the NOx SIP call

EPA's actions in the May 25 NFR and today’s rule are
driven by a consistent interpretation and application of the
rel evant statutory provisions. Section 110(a)(2)(D)(i)
(conbined with EPA's SIP call authority under section
110(k)(5)) and section 126 are two i ndependent statutory
tools to address the problemof interstate pollution
transport (64 FR 28263-28267). The purpose of each
provision is to control upw nd em ssions that contribute
significantly to downwi nd States’ nonattai nnment or
mai nt enance problens (64 FR 28263-28267). The two
provisions differ in that one relies, in the first instance,
on State regulation and the other relies on Federal
regul ati on, but Congress provided both provisions wthout
i ndi cating any preference for one over the other. Thus,
Congress nust have viewed either approach as a legitimte
means to produce the desired result. This drives the
concl usion that EPA should use, in a particular situation,
whi chever of these provisions will achieve the purpose of
both of them-- to reduce interstate pollutant transport.
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Promul gation of the NOx SIP call with explicit and
expedi ti ous deadlines for SIP subm ssions and em ssions
reducti ons afforded EPA a reasonabl e expectation that the
needed em ssions reductions woul d be expeditiously required
through SIP revisions. |In those circunstances it nmade sense
for EPA to briefly defer findings under section 126, as |ong
as the States stayed on track to control the em ssions.
Further, it nade sense for EPA to approve findings under
section 126 once a State fell off track (as indicated by a
| ack of EPA proposed or final approval of the required SIP
subm ssion by specified dates) because under those
ci rcunst ances, EPA could no | onger reasonably expect that
t he needed em ssions reductions would be tinely achi eved
through a SIP revision. Simlarly, under the present
circunstances with the stay of the SIP call subm ssion
deadl ines, EPA is no | onger assured that the em ssions
reductions wll be achieved in accordance with the SIP cal
deadl i nes. Hence, EPA now nust obtain the em ssions
reducti ons under section 126 and has no basis for further
deferring maki ng the findings under section 126 pendi ng
State action under the NOx SIP call.

Thr oughout the section 126 rul emaki ng, EPA has been
confronted wth an unusual factual situation. EPA had
previously proposed and then pronmulgated a SIP call to
address interstate transport through State action, and in
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roughly the sane tinme frane, EPA was required to act on
petitions fromdoww nd States to address the same probl em
under section 126. Because section 126 refers to the
prohi bition of section 110(a)(2)(D)(i),® and the NOx SIP
call was based on State violation of the sane provision, in
the May 25 NFR EPA recogni zed that the interstate transport
probl em at issue could be addressed under either provision.
Under section 126, a State may petition EPA to find
that any maj or source or group of stationary sources emts
“in violation of the prohibition” of section
110(a)(2)(D)(i). In the May 25 NFR, EPA stated:
EPA interprets section 126 to provide that a source is
emtting in violation of the prohibition of section
110(a)(2)(D) (i) where the applicable SIP fails to
prohi bit (and EPA has not renedied this failure through
a FIP) a quantity of em ssions fromthat source that

EPA has determ ned contributes significantly to
nonattai nnent or interferes with mai ntenance in a

downwind [S]tate....In essence, it is a prohibition on
excessive interstate transport of air
pol lutants....Thus, EPA believes a reasonable

interpretation is that where the state has failed to

i npl enment the prohibition, the SIP all ows excessive
transport of pollutants, the prohibition is violated,
and a source emtting such quantities of pollutants is
emtting in violation of the prohibition. (64 FR
28272).

An upwi nd State and EPA may renmedy this excessive interstate

Whil e the text of section 126 refers to section
110(a)(2) (D) (11), EPA believes that this cross-reference is
a scrivener’s error that occurred during the 1990 Arendnents
to the CAA and that Congress intended to refer to section
110(a)(2)(D)(1). 64 FR 28267
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transport of air pollutants through adopti on and approval of
a SIP revision barring the em ssion of such pollutants.
Alternatively, a downmwi nd State and EPA may renedy this
excessive interstate transport of air pollutants through the
State petitioning EPA under section 126 and EPA regul ati ng
the sources directly. (See 64 FR 28274.)

Thus, in the May 25 NFR, EPA found that the upw nd
States could renmedy the problemtargeted by the section 126
petitions through tinmely subm ssion of SIP revisions
required by the NOx SIP call. This was true because the
upwi nd States were already required to revise their SlIPs
within explicit and expeditious deadlines under the NOx SIP
call, and the deadline for controls to be in place under the
NOx SIP call was no | ater than May 2003 (64 FR 28275).

Under these circunstances, EPA believed it nmade sense to
briefly defer final action on the section 126 petitions so
that States woul d have the option of addressing the problem
through the immnently required SIP revisions. EPA also
provided in the May 25 NFR for State regulation required
under the NOx SIP call to substitute for the Federal section
126 remedy in certain circunstances. |f EPA had nmade a
finding under section 126 for sources in a State, but EPA
subsequent|ly approved the State’'s SIP revision conplying
with the NOx SIP call, including the May 2003 date for

em ssions reductions, the section 126 findi ng woul d
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automatically be withdrawn and sources in that State woul d
no | onger be subject to the section 126 renedy.

The statute did not explicitly contenplate EPA s
approach in the May 25 NFR  However, EPA believed its
approach was based on a reasonable interpretation of the
statutory provisions at issue and provided a reasonabl e way
to give neaning to both statutory provisions, wthout
sacrificing the purpose of either. EPA did not suggest that
section 126 is subordinate to section 110(a)(2)(D) or that
the statute required EPA to provide States tine to revise
their SIPs before taking action under section 126. As
explained at length in May 25 NFR, EPA believes these are
two i ndependent provisions under the CAA. EPA stated that
its coordinated approach was a “practical” and “reasonabl e”
way “to inplenment both of these provisions in the sanme tine
period, as the timng of the SIP call and the consent
decree...required EPA to do” (64 FR 28275). EPA believes it
was appropriate for EPA to consider the general statutory
preference for State action under title | of the CAA in
interpreting how sections 110(a)(2)(D)(i) and 126 related to
each other. Yet such a general statutory concept, w thout
any explicit directive, could be no nore than a secondary
consideration in interpreting the rel evant provisions.

EPA' s primary consideration throughout the section 126
rul emaki ng has been, as is required by the statute and
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principles of statutory interpretation, inplenentation of
the explicit directive in both provisions to address
interstate pollution transport problens as required under
each provision. Section 126 requires EPA to direct sources
to reduce em ssions “as expeditiously as practicable, but in
no case later than 3 years after the date of [the] finding.”
Making affirmative technical determ nations rather than
findings and providing for subsequent automatic findings
upon a State failure to act still ensured that under either
the NOx SIP call or section 126, the necessary em ssions
reductions would occur by the 2003 ozone season, which

al l onwed the maxi mum perm ssible 3-year lead tinme and which
EPA determ ned was as expeditiously as practicable.

Certain commenters assert that the CAA required EPA to
defer action under section 126 until States had failed to
act under the NOx SIP call, and hence, that EPA now nust
conti nue and extend the |inkage between the two rul es by
deferring any action under section 126 until after the NOx
SIP call litigation has been resolved. The comenters
further argue that action now on the section 126 petitions
circunvents the court’s stay of the NOx SIP call by
pressuring States to conply with the NOx SIP call, and if
they fail to do so, inpermssibly dictating their future
conpliance options. The commenters are, in effect, arguing
t hat EPA nust subordinate section 126 to section
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110(a)(2) (D) (i) (inplenented through a SIP call under
section 110(k)(5)), and that EPA nust exhaust the renedies
avail abl e through its SIP call authority before the Agency
can act under section 126.

EPA di sagrees with these comments. First, there is
sinply no statutory basis for EPAto indefinitely deny
relief to dowmnwi nd States harnmed by pollution transported
fromupw nd States. Congress provided section 126 to
downwi nd States as a critical renedy to address pollution
problens affecting their citizens that are ot herw se beyond
their control, and EPA has no authority to refuse to act
under this section. To the contrary, section 126 provides
explicit tight deadlines for EPA to act on a petition and
for sources to achieve the reductions. EPA nust nake a
finding or deny a petition within 60 days of its receipt.
Section 126(b). Further, sources nust shut down within 3
nmont hs of a finding, unless EPA allows themnore tine, but
no |l onger than 3 years, to reduce em ssions as expeditiously
as practicable. (Section 126(c)). Moreover, comenters
point to no statutory provisions supporting their argunent
that EPA may disregard the plain | anguage of section 126 in
favor of proceeding first under section 110(k)(5), and the
| ack of statutory support for their position is particularly
t roubl esome where there is no certain or near-termdate for
conpliance wwth a SIP call that would satisfy the timng
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requi renents of section 126. The statutory | anguage,
structure and |l egislative history indicate far nore
Congressional concern for protecting doww nd St ates’
interest in ensuring clean air for their citizens than for
protecting upwind States’ interest in controlling their own
sources of em ssions. (See 64 FR 28258-28267, 28271-28277.)
In particular, the structure of section 126, including the
relatively short tinme frame for inplenmenting the renedy it
provi des, strongly supports EPA' s view of Congressional

i ntent.

In the May 25 NFR, EPA explicitly rejected the
suggestion that the Agency has discretionary authority to
grant petitions under section 126 only after EPA has
pronmul gated a SIP call under section 110(k)(5) to require
States to conply with section 110(a)(2)(D) (i) and States
have failed to conply with that SIP call. First, such an
interpretation woul d make section 126 redundant with section
110(c), which already allows EPA to control sources directly
t hrough FI Ps when a State has been required to submt an
adequate SIP and fails to do so. Second, such an
interpretation negates the purpose of section 126, “which is
designed to provide recourse to downw nd states” (64 FR
28274). EPA conti nued:

As discussed [earlier in the May 25 Rule], no progress

had been nade on interstate transport problens at the
time of enactnent of both the 1977 and 1990 Amendnents.
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Section 126 provides a tool for downw nd states, the
entities wwth nost at stake, to force EPA to confront
the issue directly. It also sets up an abbrevi at ed,
and hence potentially faster, process to achieve

em ssion reductions. Under the SIP process, EPA nust
direct a state to revise its SIP to conmply with
110(a)(2) (D), and then perhaps find that the state has
failed to conply, inpose sanctions, and finally

promul gate a Federal inplenentation plan, all of which
could potentially stretch out for many years. 1In
contrast Congress required very expeditious EPA action
on a petition and from3 nonths up to three years for
sources to conply. It is perfectly reasonable for
Congress to have established section 126 as an

al ternative nechani smunder the Clean Air Act to
address the interstate pollution problem just as it
did again in adopting sections 176A and 184. To
provide alternatives, the various interstate transport
provi sions are necessarily different from each other
and from ot her provisions of the Act, but that does not
make them inconsistent with other provisions of the
Act. |d.

Just as there is no requirenment for EPA to issue a SIP cal
before acting under section 126, the nere existence of a SIP
call for States to address the problem cannot bar EPA from
acting under section 126. This is even nore clearly the
case where there are no deadlines for States to act under
the SIP call, or the deadlines do not satisfy the schedul e
contenpl ated by section 126.

The cooperative federalismprinciples in the CAA al so
do not support a different reading of these provisions, as
certain commenters suggest. Title | of the CAA, which
contains the provisions for EPA air quality standards and
State inplenentation provisions, is primarily based on a

cooperative federalismapproach. Under this approach, air
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pol lution planning and control at the State level is

conpl enmented by Federal regulation and enforcenent to
achieve clean air goals. Congress has denonstrated no
reluctance to mandate Federal action wherever it is useful
in addressing air pollution problens. See, e.g., title |
(sections 111, 112, 183(e)), title Il (section 201 et seq.),
title I'V (section 401 et seq.), and title VI (section 601 et
seg.). In addition to the strong oversight role that EPA

pl ays under title I in requiring States to submt SIPs and
ruling on their adequacy, Congress directed EPA to regul ate
sources directly under several provisions of title | where
State action was i nadequate or where Federal action was
preferable. In particular, Congress mandated Federal action
under sections 110(c) (FIP provisions), 126, and 183
(Federal ozone neasures). The |anguage of section 126 is
unanbi guous in directing EPA to act on petitions from
downwi nd States within a specified tinme frane, w thout any
prerequisite of a State’s failure to conply with a SIP call.
Such cl ear | anguage shoul d not be construed to be overridden
by a general principle, such as cooperative federalism
enbedded in the overall statutory approach. Mreover, such
a construction would be even | ess defensible here, where
relying on cooperative federalismto delay action under
section 126 for an undefined and | engthy period would run
directly counter to a far nore pervasive and powerf ul
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general principle enbedded in the CAA — Congress’
overarching goal that the American public should breathe
clean air.

In addition, deferring action on the section 126
petitions until resolution of the NOx SIP call litigation
woul d al nost certainly nmean that the em ssions would not be
controlled in time for the 2003 ozone season if EPA retained
the 3-year lead tinme for sources to conply. In the May 25
Rul e, EPA was able to give upwi nd States an opportunity to
address the ozone transport problemthensel ves, but w thout
del ayi ng i npl enentation of the remedy beyond May 1, 2003.
This was the date by which sources could reduce em ssions as
expeditiously as practicable, and it was no later than 3
years fromthe date of the finding.® In the NOx SIP cal
and the section 126 rul e, EPA conducted extensive anal yses
and determ ned that sources could inplenment highly cost-
effective controls on NOx em ssions within a three year
peri od. See 63 FR 57447-57449; Feasibility of Installing

NOx Control Technol ogi es By May 2003, EPA, Ofice of

Wil e the period from Novenber 30, 1999 to May 1, 2003 is

| onger than 3 years, under the renmedy that EPA has
promul gat ed under section 126, sources need only control

em ssions during the ozone season, which runs fromMay 1 to
Septenber 30 each year. Thus, although sources legally
woul d be subject to the section 126 requirements within 3
years fromthe effective date of EPA's finding, those

requi renments would not require any reductions until the
begi nning of the first ozone season follow ng the date of
EPA's finding, here, May 1, 2003.
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At nospheri c Prograns, Septenber 1998 (Docket No. A-97-43,
Docunent No. I1-C10). Section 126 requires that sources
reduce em ssions “as expeditiously as practicable, but in no
case later than 3 years after the date” of EPA s finding
under section 126. Under the May 25 rule, EPA s finding
woul d have been made under the automatic trigger provisions
by Novenber 30, 1999 or May 1, 2000. Thus, the May 1, 2003
deadline for reductions would require sources emtting in
violation of the prohibition of section 110 to reduce

em ssions “as expeditiously as practicable” and no | ater
than the three year limt, as required by section 126.
Simlarly, as today' s final findings wll becone effective
on [|I NSERT EFFECTI VE DATE OF RULE], the May 1, 2003 deadline
for em ssions reductions neets the timng requirenments of
section 126.

As there are now no explicit and expeditious deadlines
for State action to address this interstate transport
probl em under the NOx SIP call, there is now no basis for
EPA to defer taking final action on the section 126
petitions. The | anguage of section 126 does not explicitly
provide for any deferral of EPA action. To the contrary,
the very tight deadlines for EPA to act on the petitions and
for sources to conply strongly indicate Congress’ intent to
provi de downwi nd States a renmedy for transported pollution
and to force action under this provision. Here, wthout
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deadlines for SIP subm ssions, deferring final action on the
section 126 petitions pending eventual State action under
the NOx SIP call would run directly counter to the |anguage
and purpose of section 126 and the CAA. The statutory

| anguage provides no support for such an approach, much |ess
mandates it, as sone comrenters suggest.

Commenters al so claimthat EPA may not now nove forward
under section 126 because such action would inproperly
pressure upw nd States in at |east two ways. Specifically,

t hese commenters claimthat EPA' s action under section 126
forces upwi nd States to sel ect control neasures identical to
those on the section 126 sources, which they claimis

contrary to the court’s decision in Virginia v. EPA 108

F.3d 1397 (D.C. Gr.), nodified on other grounds, 116 F.3d

499 (D.C. Cr., 1997). They also argue that EPA is coercing
these States into conplying with the NOx SIP call now,
t hereby circunmventing the court’s stay of the conpliance
deadl i ne.

Appl yi ng section 126 i ndependent of an upwind State’s
failure to act under section 110(a)(2)(D) does not
i nperm ssibly pressure upwind States to select certain
control neasures. EPA acknow edges that because the section
126 findings precede any required State action under the NOx
SIP call, if and when States are eventually required to
submt SIPs to control interstate transport, one of the
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| argest sources of emssions will already be subject to

em ssion control requirenents, and, dependi ng upon the
timng, nmay have already invested in controls. Yet this is
not a legal constraint on States’ choices — it is the
reality that over tine, conditions change, and different
policy choices becone nore or less attractive for a variety
of reasons. States would still be able to choose to

regul ate ot her sources, but dependi ng upon the timng, the
option of obtaining em ssion reductions from sources that
have already invested in em ssion control or have al ready
reduced em ssions may be nore attractive on policy and
econom ¢ grounds than regul ating those sources otherw se
woul d have been. There is a vast difference between, on one
hand, EPA prescribing a particular em ssions control choice
that States nust adopt, and on the other, taking action
requi red under the CAA, to regulate sources directly, with
t he possible effect of naking certain future em ssions
control choices by sone States nore or | ess appealing.

Such an effect on the regulatory environment cannot
override the requirement that EPA act on State petitions
under section 126. It is sinply unreasonable to argue that
EPA can take no action under an independent provision of the
statute to r