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The concepts set out below represent preliminary views to be discussed in this week’s public meetings on implementation of the 8-hour ozone standard.  We will refine and elaborate our views as discussions on these issues advance.   

OVERVIEW

The Public Health Imperative for Prompt, Effective Federal Action.   The attached document – “The Public Health Imperative for Effective Implementation of the 8-hour Ozone NAAQS:  Protecting Our Children from the Adverse Health Impacts of  Ozone” – summarizes the public health imperative for immediate and meaningful efforts to lower the harmful ozone concentrations that exist in communities across the country.   Unfortunately, air quality policy is moving in exactly the wrong direction.  We should be pressing ahead with efforts to lower the deleterious pollution concentrations that put our children and other vulnerable populations at risk, instead of focusing precious, limited public resources on efforts to rollback existing Clean Air Act protections such as the new source review program.  

End the Extraordinary Delays.   The 8-hour ozone standard was adopted in 1997, nearly 5 years ago, and no progress has been made toward implementing this standard.  Further, after years of legal wrangling by industry lawyers, EPA's authority to set NAAQS based on public health -- rather than compliance costs -- was upheld more than a year ago by a unanimous Supreme Court.  It’s past time to end the delays and begin implementing these vital health-based air quality standards.  

Adopt Now Federal Measures That Are Necessary to Mitigate Harmful Ozone Concentrations.  There are a series of steps that EPA can and must implement now to begin mitigating the harmful ozone concentrations across the country.  These are actions that are distinctly the province of the federal government.  As a starting point, we call on EPA to promptly: 

· Adopt rigorous emission standards for heavy-duty nonroad engines that are based on the technology advances in the heavy-duty onroad sector; 

· Adopt rigorous emission standards for consumer and commercial products and other ubiquitous sources of NOx and VOCs; and

· Issue SIP calls that will lower emissions of VOCs and NOx across interstate regions with elevated ozone concentrations. 

End the RACM Games.  It is time for EPA to implement the RACM requirement in the manner that the statute long envisioned: as a mandate for rigorous control measures in those areas with unhealthy air pollution concentrations.  We urge EPA to put an end to the semantical tactics it has employed in rendering RACM virtually meaningless, circumventing cost-effective opportunities for critical air quality progress.  

Provide Meaningful NOx Abatement Guidelines.  EPA’s implementation strategy must reflect the development in the science that indicates the imperative for NOx cuts in achieving timely attainment.  At the same time, the need for NOx reductions should not become the basis for jettisoning critical strategies to lower VOCs. 

Interpret the Law to Reflect Today’s Problems.  EPA should think critically about how to implement the law in light of today’s problems.  For example, emissions testing and annual inspections should apply to diesel fleets, not just gasoline-powered engines.  

DESIGNATIONS

Take Action Now.  EPA’s issues papers suggest that EPA will designate areas in 2004.  This is misguided public policy and contrary to EPA’s statutory responsibilities.  Not only has the statutory deadline for issuing designations already passed, but the designations are critical to inform the public about unhealthy ozone concentrations and spur policy action.  We call on EPA to immediately promulgate the air quality designations for the 8-hour ozone NAAQS and not to delay this critical action in light of other programs, which would be a prescription for further inaction.  

Comprehensive Boundaries.  The statute directs EPA to designate as nonattainment any area that does not meet the 8-hour ozone standard as well as the surrounding area that contributes to nonattainment conditions.  CAA §107(d)(1)(A)(i).  Accordingly, all counties where a monitor records a violation of the 8-hour standard should be designated nonattainment.  Further, at a minimum, if a county in violation is part of an MSA or CMSA designated according to the 2000 census, the nonattainment area should include all counties within the MSA or CMSA.  We call on EPA to establish comprehensive nonattainment designations that ensure that areas contributing to nonattainment conditions elsewhere are responsible for pollution abatement measures.  

SUBPARTS 1 AND 2
The Supreme Court rejected both EPA's implementation approach, under which "Subpart 1 alone ... controls" implementations of the 8-hour NAAQS, as well as the D.C. Circuit's conclusion that "Subpart 2 clearly controls" such implementation. To be lawful, therefore, EPA's implementation approach must combine Subparts 1 and 2 in a way that does not "completely nullif[y] textually applicable provisions meant to limit [the agency's] ... discretion." 

ATTAINMENT DATES
Expeditious Attainment, No Later Than Fixed Deadlines.  EPA must implement the statute consistent with the overarching statutory mandate to achieve attainment as expeditiously as practicable -- no later than fixed outer deadlines.  

Sequential Implementation is Bad for Public Health, Inefficient and Unlawful.  EPA is prohibited by law from postponing implementation of the 8-hour standard, including in areas that have failed to comply with the 1-hour standard.  Not only would this delay critical progress in protecting against the health effects left unprotected by the 1-hour standard but it would forego critical opportunities for communities and private firms to optimize investments in ozone mitigation strategies.  In sum, this would be an untenable delay, leaving millions of people at risk to wait even longer for cleaner air.

CLASSIFICATIONS

In implementing the 8-hour NAAQS, EPA cannot simply apply without change the 1-hour design value classifications from Table 1 in CAA §181(a)(1). As the Supreme Court recognized, certain aspects of that table are "ill fitted to implementation of the revised standard." For example, "to the extent that the new ozone standard is stricter than the old one, the classification system of Subpart 2 contains a gap, because it fails to classify areas whose ozone levels are greater than the new standard (and thus nonattaining) but less than the approximation of the old standard codified by Table 1." 

Thus, the classification scheme applied to the 8-hour standard must reflect the fundmental reality that the new standard differs from the old -- not only by using a different averaging period, but also by offering greater public health protection. Classifications must recognize both of these differences. Likewise, classifications must preserve the Subpart 2 approach of using a graduated system in which more polluted areas are required to undertake more protective anti-ozone measures in exchange for receiving later attainment deadlines. Moreover, within such a structure, EPA cannot lawfully adopt a lopsided classification scheme that assigns too many areas to lower, less protective classifications.  

REASONABLE FURTHER PROGRESS

RFP requirements are a key element of the nonattainment planning policy architecture and must be implemented in a manner to ensure steady, continuing annual emission reductions progress toward attainment, and must be tailored to ensure that higher classifications are held to more rigorous RFP obligations. 

ANTIBACKSLIDING PUBLIC HEALTH PROTECTIONS AND TRANSPORTATION CONFORMITY

Sections 110(l), 172(e) and 193 broadly apply to prohibit EPA from construing the statute in a manner that allows backsliding in previously adopted ozone control measures.  

Likewise, EPA may not establish transitional policies that revoke the application of transportation conformity requirements in areas currently subject to these statutory obligations under the 1-hour standard and in noncompliance with the 8-hour NAAQS.  Transportation conformity is critical to the integrity of the nonattainment planning process and is necessary to ensure that investments in transportation projects are consonant with a community’s health-based air quality programs and standards.  

Further, EPA cannot disregard missed attainment deadlines when evaluating conformity of transportation plans and programs to applicable motor vehicle emission budgets at the time of plan and program approval.  To conform, emissions resulting from a transportation plan or program must be less than the SIP budget for the years following a budget year to meet the requirement of CAA §176(c)(1)(B)(iii) that an transportation plan and program not interfere with timely attainment of the NAAQS.
BASELINES MUST REFLECT REALITY

The emission inventory baselines for part D planning obligations must reflect real world conditions and must not be based on outmoded 1990 baseline information.  We call on EPA to ensure that baselines reflect the most current emissions inventory information available.  

INCENTIVES FOR EARLY ACTION

Genuinely Early.  While properly designed incentives for early action may be sound public policy, we must ensure that they are consistent with law, and that we reward action that is in fact early.  This must be evaluated with respect to effective, not delayed, implementation of part D nonattainment requirements.  

May Not Be a Basis for Postponing the Part D Implementation Pathway.  Further, early action must not become a basis for postponing implementation of the part D pathway in affected communities.  

