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Presenter
Presentation Notes
Good Afternoon and welcome. 

I am Kathleen Johnson, Senior Manager of the Regional Enforcement Coordination Program.

Thank you for coming to this session. 

Many of you may already know that EPA finalized a National Settlement with the Dept. of Interior for violations at the BIE schools and the public drinking water systems that serve those schools. The Settlement was approved by EPA’s Environmental Appeals Board on August 18 of this year. 

Today I will be talking about the National Case and what this means for Region 9 (EPA and tribes). 

NEXT.



Welcome & Introductions
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Presenter
Presentation Notes
I think you all know my staff, Angela Baranco,  the Regional Enforcement Coordination Program’s representative to the RTOC. She’ll be taking notes for this session today.

Before we get started, I’d like to take a moment and ask you all introduce yourselves. 

NEXT



Overview

• Background about the case
• Summary of the settlement 
• BIE schools in Region 9
• Potential impact on affected tribes
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Thank you, and again, Welcome. 

In my presentation today, I’ll cover some detailed information about the origin of this national case, a description of the settlement process with DOI, including the types of violations that were found during inspections, and an explanation of the important terms of this settlement.  I would like to open discussion about how we believe this case may impact the BIE schools in Region 9, and the process of Consultation with respect to implementation of the settlement terms. 

(Kathleen – Please mention here whether you prefer if they ask questions during the presentation or hold off until the end? – I’d suggest the former, if not too big a crowd and you’re comfortable with that.)



Background About the Case
• EPA’s National Indian Country Enforcement 

and Compliance Assurance Priority.
• EPA inspections of BIE schools: FY 2005 – June 

2008 found wide-spread, systematic non-
compliance with 7 federal environmental 
laws.

• Analysis of BIA water systems showed wide-
spread, systematic non-compliance.
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Beginning in 2005, EPA initiated a National Priority focused on Indian Country Enforcement and Compliance Assurance Priority. Two of the goals of this effort were to improve environmental compliance at BIE schools and drinking water systems. (the 3rd goal was focused on efforts to reduce illegal dumping and cleaning up some of these sites)

The inspections conducted as a part of the priority found a pattern of wide-spread, systematic non-compliance at BIE schools across the nation.

Review of drinking water data also showed wide-spread, systematic non-compliance.




Parties to the Case

EPA

HQ

Regional 
Offices

DOI Office of 
Indian Affairs

BIE  
(schools)

BIA     
(water)
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This settlement is a negotiated agreement between EPA and DOI. 

EPA HQ (FFEO) initiated negotiations with DOI in late 2008. Region 9 became involved in the negotiations process in early 2010. (R10 was other regional lead)

EPA will oversee the settlement to ensure compliance with federal environmental laws. Some of the work will be the responsibility of HQ (FFEO), much will likely be handled by the regions.
 The agreement was signed for EPA by Cynthia Giles, AA for OECA. 

BIE/BIA are legally responsible for complying with environmental laws at facilities that it owns or operates.
The settlement components are binding on DOI, as the parent organization of IA, BIE, and BIA.
The agreement was signed for DOI by Larry Echohawk, Assistant Secretary for Indian Affairs

DOI certified that it owns and operates
	164 schools
	50 water systems that serve schools



Geographic Distribution of Violations
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This maps shows the 88 schools/systems cited with violations in our settlement.

As you can see, a huge number of them are in Region 9. (64) 




Asbestos Hazard Emergency Response Act 
(AHERA) – 162 Violations

Record Keeping (77)

Inspection/Reinspection/
Surveillance (56)
Training (25)

Improper Asbestos 
Maintenance (3)
Improper Asbestos 
Response
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National break-outs of Violations – However, many of the violations appear to be problems at all the BIE schools. The cited violations tended to depend on which program conducted the inspections. (seek and ye shall find violations! )

The Asbestos Hazard Emergency Response Act (AHERA), a provision of the Toxic Substances Control Act, requires local education agencies to inspect their schools for asbestos-containing building material and prepare management plans to prevent or reduce asbestos hazards.

Recordkeeping Violations – 77 instances
Failure to Inspect/Re-inspect/Conduct Periodic Surveillance - 56 instances
Lack of Training – 25 instances
Failure to Properly Maintain Asbestos Containing Thermal Systems – 3 instances
Failure to Properly Respond to Damaged Friable Asbestos Containing Material – 1 instance



Safe Drinking Water Act 
(SDWA) – 94 Violations

Sampling/Monitoring 
(59)
Reporting (21)

MCL Exceedances
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The Safe Drinking Water Act (SDWA) was established to protect the quality of drinking water in the U.S. This law focuses on all waters actually or potentially designed for drinking use, whether from above ground or underground sources.

Failure to Monitor/Sample: 59 instances
Failure to Deliver consumer Confidence Rule Report – 21 instances
Exceedance of Maximum Contaminant Levels – 14 instances
Three of these BIA systems (Keams Canyon, Second Mesa Elementary, Hopi High School) , with Arsenic violations, were also issued a Compliance Order, under a separate enforcement action by EPA Region 9 (March 22, 2011).



Resource Conservation and Recovery Act
(RCRA) – 76 Violations

Hazardous Waste 
Determinations (37)
Spent Fluorescent 
Lamps (26)
Used Oil Storage and 
Response (13)
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The Resource Conservation and Recovery Act (RCRA) gives EPA the authority to control hazardous waste from the "cradle-to-grave." This includes the generation, transportation, treatment, storage, and disposal of hazardous waste. RCRA also set forth a framework for the management of non-hazardous solid wastes. 

Failure to Make Hazardous Waste Determinations – 37 instances
Failure to Comply with Requirements for Spent Fluorescent Lamps – 26 instances
Failure to Properly Store Used Oil or Respond to Releases of Used Oil – 13 instances




Violations (continued)
• Emergency Planning and Community Right-

to-know Act (EPCRA): 
– Failure to Submit Tier I/II Chemical Inventory 

Reports  for Diesel, Propane, and Fuel – 22 
instances.

– Failure to submit Material Safety Data Sheets for 
hazardous materials – 1 instance.

• Clean Water Act (CWA): Discharging water 
pollutants without a permit 
– 2 instances.
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The Emergency Planning & Community Right-to-Know Act (EPCRA) was enacted by Congress as the national legislation on community safety. This law is designed to help local communities protect public health, safety, and the environment from chemical hazards.

The Clean Water Act (CWA) establishes the basic structure for regulating discharges of pollutants into the waters of the United States and regulating quality standards for surface waters. 




Violations (continued)
• Toxic Substances Control Act (TSCA): 

Failure to Properly Dispose of Store, 
Inspect, and notify EPA of PCB Waste and 
PCB Handling Activities – 1 instance.

• Clean Air Act (CAA): Failure to Keep 
Records Documenting Service of an 
Appliance Containing Ozone-Depleting 
Substances 
– 1 instance.
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The Toxic Substances Control Act of 1976 provides EPA with authority to require reporting, record-keeping and testing requirements, and restrictions relating to chemical substances and/or mixtures.

The Clean Air Act (CAA) is the comprehensive federal law that regulates air emissions from stationary and mobile sources. 



Settlement Components
1. Corrective Action
2. $235k penalty – which DOI must invest to 

comply with the AHERA (asbestos) 
regulations

3. Compliance Audits (Independent, 3rd-Party)
4. Environmental Management System
5. Solar Energy Source Installation at Havasupai
6. Alternate drinking water at Keams Canyon
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The estimated total value of this settlement to tribes is nearly $7M, which includes the listed components.

Correction of all violations discovered by EPA.
$235k penalty to be spent on asbestos repairs and improvements at schools to comply with AHERA.
Compliance Audits of all BIE Schools and associated BIA water systems every 3 years by a 3rd-Party, independent auditor (at DOI’s expense).
Implementation of a national Environmental Management System at all DOI facilities to ensure continued compliance at each facility.
Installation of a solar energy system for Havasupai Elementary School that will also power the community’s drinking water system.
Alternate drinking water for users of the BIA Keams Canyon Public Water System until the system reaches compliance



Settlement Terms: Corrective Action
• DOI claims most violations are already 

corrected.
• The Arsenic violations at the drinking water 

systems take a longer time to address. EPA is 
working with DOI and IHS to address the 
various issues that result in violations.

• All other violations must be corrected within 90 
days of settlement approval (11/18/2011)

• Stipulated penalties will be assessed for any 
failure.
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Corrective Action:
DOI claims that many of the violations are already corrected.

EPA’s Region 9’s Drinking Water Office has been working with DOI, along with the tribes’ environmental offices and Indian Health Service (IHS)  to resolve the complex, longer-term arsenic violations.

All other violations must be corrected within 90 days of this agreement, which is Nov. 11, 2011.

If DOI fails to correct any violation as required, they will face stipulated penalties.  



Settlement Terms: The Penalty
• $235,000 penalty for the AHERA violations
• To be spent specifically to address AHERA 

compliance at the schools over the next 
4 years.

• Any remainder will be paid to the US 
Treasury 
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Penalty:
Under the AHERA regulations, the penalty must be used by DOI to comply with AHERA at the schools with violations.  
If there is any remainder that was not spent to comply with AHERA, that balance must then be paid to the U.S. Treasury.
This is a requirement of the law and is not up to EPA discretion.



Settlement Terms: Audit Program

• Each BIE school will be audited:
– for compliance with all applicable 

environmental laws
– by an independent third party auditor 
– once every 3 years

• DOI will be responsible for correcting any 
violations discovered, generally within 90 
days.
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Tribes are not responsible for conducting the audits or correcting violations discovered. 

This settlement should not result in a cost to the tribes or tribal environmental programs.  

Tribes may have the opportunity to be present during audits (by request/contact BIE or school administrator) or request the results of the audits from DOI or EPA.

If tribal members are aware of ongoing violations, those may always be reported directly to EPA (HQ or Region 9)




Settlement Terms: Environmental 
Management System

• DOI is responsible for implementing the 
EMS.

• Tribes will benefit from the improved 
environments at BIE schools.

• Findings of the audits will help improve 
the effectiveness of the EMS.
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An EMS is a set of processes and practices that enable an organization to reduce its environmental impacts and increase its operating efficiency.
This EMS, which DOI designed and proposed to EPA, is intended to help DOI achieve environmental compliance. 
Because the EMS is included in the settlement, DOI is responsible for implementing the EMS, which will include a central computer system for tracking all the environmental requirements and related tasks, data, training, and corrective actions.
The EMS should help ensure that Tribes will benefit from the improved environmental conditions at BIE schools.
The Independent 3rd-party audit Findings, will bring problems to DOI’s and EPA’s attention and give DOI direction and focus on where they need to target actions to help improve the effectiveness of the EMS and maintain compliance with regulations.



Affected Facilities
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Region 9 BIE Schools
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This maps shows the 164 BIE Schools that are covered by the audits and the EMS.

DOI certified ownership/operation at 87 BIE schools within Region 9 (which includes the Navajo Nation lands in New Mexico)

The audits and the EMS, combined, are valued at $5.3M.

EPA’s desire is that the overall impact of this settlement on tribes will be major improvements in environmental compliance at the schools operated by BIE and at the public drinking water systems operated by BIA. 

There are no actions that tribes must take in response to this settlement. The responsibility for action falls to DOI and the BIA and BIE.




Settlement Terms: Supplemental 
Environmental Project

• What is a SEP?
• DOI will construct, maintain, and pay for a 

solar energy power system for BIE’s school on 
the Havasupai Reservation in AZ.

• The system will provide energy to the school, 
the local drinking water system, and some 
homes in the community.

• The new system will prevent safe drinking 
water outages.
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A Supplemental Environmental Project (SEP) is part of an enforcement settlement connected with the violation of an environmental statutory or regulatory requirement. As part of the enforcement settlement, a violator voluntarily agrees to undertake an environmentally beneficial project in exchange for a reduction in the penalty. A SEP furthers EPA's goal of protecting and enhancing the public health and the environment, and does not include the activities a violator must already take to return to compliance with the law

DOI will construct, maintain, and pay for a solar energy power system for BIE’s school on the Havasupai Reservation in AZ.
The system will provide energy to the school, the local drinking water system, and some homes in the community.
The SEP for Havasupai was proposed by DOI to address the problem of lack of reliable electricity for the school, the drinking water system and the Supai community. 
This SEP is valued at $1.2 M.



Settlement Terms: Alternate Drinking Water
• BIA’s Keams Canyon users
• DOI agreement as a part of their 

settlement – not required by regulations
• DOI is exploring options 
• The tribe will not have to pay for or be 

otherwise responsible for this alternate 
water source.
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BIA’s Keams Canyon public drinking water system on the Hopi Reservation requires construction of a new treatment system to come into compliance with the Maximum Contaminant Level (MCL) for Arsenic. Region 9 Drinking Water program has been working with BIA and IHS to find the appropriate technology to be implemented. 

Arsenic is a naturally occurring contaminant in this area of the country.
In the interim, DOI will provide users of that system with an alternate source of drinking water under this settlement.
The tribe will not have to pay for or be otherwise responsible for this alternate water source.
The provision of alternate drinking water is valued upwards of $135,000, depending on the method DOI selects. 

As part of the national settlement negotiations, DOI agreed to provide an alternate source of drinking water to the users of the Keams Canyon system.  This is not typically a requirement for arsenic violations. However, DOI agreed to provide alternate drinking water in the settlement. DOI is currently exploring the different options (bottled, home filters, trucking in, etc). Because this is not a compliance requirement, it will be up to DOI on which options they examine and select.  




Major Benefits to Tribes
• National attention focused on the problems at 

the BIE schools. 
• Requirement for correction of all existing 

violations under all statutes.
• Better environmental management at BIE 

schools and BIA water systems.
• Healthier and safer environmental conditions 

in and around schools.
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EPA hopes that the attention brought to the problem of violations at the schools via this enforcement settlement (and the 2007 IG Report) will help direct more funding toward addressing those problems. 

At a minimum, DOI must address the violations or face stipulated penalties.

The EMS is comprehensive and helps establish accountability at all levels of facility management and administration at BIE and BIA. 

Ultimately, when DOI is in compliance, the children’s health and the environments in and around the schools are improved and protected. 



Consultation Process

• 2008: EPA sent a letter to each tribe with 
schools having alleged violations of the 
proposed settlement.

• During the enforcement negotiation process, 
information is “sensitive” and cannot be 
open for consultation. 

• 2011: Prior to final settlement, EPA hosted two 
Webinars in earlyJune 2011, for tribes with 
schools having violations , to update them 
on the proposed settlement.
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When this case was initiated, EPA’s first action was to notify tribes with schools that had violations covered by the settlement. EPA sent letters to Tribal chairs in all regions. 

(only a handfull of tribes participated in the Webinars, hosted by OECA/FFEO.)

Steps for this consultation included:
Announcement letters were mailed to tribes on 5/5/2011.
These webinars informed tribes of the proposed terms and invited tribes to ask questions and provide input.
EPA provided additional time through June 17, 2011 following the webinar for Tribes to further send EPA comments. 
Follow-up information via mail, detailing EPA’s consideration of the tribal concerns, was sent to all tribes (July) prior to sending the proposed settlement to EPA’s EAB August 9. 



The Consultation Process – Region 9
• Region 9 has 87 schools in 9 Tribal nations 

covered by the Settlement. 
• In addition to the letters sent out by 

OECA/FFEO, Region 9 made separate calls 
to each of the tribal governments with 
schools having violations covered by the 
Settlement.

• R9 will seek tribal involvement on the best 
method of consultation and information 
sharing.   
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Region 9 Tribes include:
1. Duckwater ShoshoneTribe 
2. Gila River Indian Community 
3. Havasupai Tribe 
4. Hopi Tribe of Arizona 
5. Navajo Nation 
6. Pima and Maricopa Indians 
7. Pyramid Lake Paiute Tribe
8. Tohono O'odham Nation 
9. White Mountain Apache Tribe 



Thank you for coming today.

If you have further questions about the Settlement, 
please feel free to visit the EPA web page at:

http://www.epa.gov/compliance/resources/cases/fe
deral/bia-settlement.html

Or contact: 
Angela Baranco, Region 9    
baranco.angela@epa.gov or (415) 947-4262

Marie Muller, OECA/FFEO        
Muller.Marie@epa.gov or (202) 564-0217 
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