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The National Federal
q Certification Plan

I
Federal certification by EPA for use of Restricted

Use Pesticides (RUPs) in Indian country.
Federal certification based on State certification.

Allows applicator to use RUPs in any part of Indian
Country, contiguous with the issuing State.

Not a training plan.
Certification issued by each Region.
Federal Inspections and enforcement for RUPs.



Presenter
Presentation Notes
Relates RUP use only – No impact on general use pesticides.
	- RUPs must be purchased and applied by certified applicators – people who have proved they are competent to apply these particularly dangerous pesticides.  
	- RUPs in all settings (for agricultural use, right of way, weed abatement, structural uses.)

2.	Allows RUP use in any part of IC, contiguous with issuing State.
	EX:  an applicator certified by Arizona to do structural pest control, or agricultural pest control, would apply to R9 for a federal certification to apply in IC.  We confirm with ADA and issue federal cert for same types of uses.
	Good anywhere in Arizona.
	Not valid in IC in California, except in Indian country areas that cross the border from Arizona to California (e.g., the Fort Yuma-Quechan Tribe).

3.	Each Region responsible for inspections and enforcement (ensuring that RUP applicators are certified).  
	- Federal Inspections and enforcement for RUPs -- Based on tips and complaints.


The National Federal
q Certification Plan

I
Federal Plan applies throughout IC, except where

an EPA approved plan already exists.
R9 Federal Plan for Navajo (2007).

Several tribes in other Regions have EPA-approved
MOQOUs with States or EPA-approved Tribal Plans.

Plan does not preclude a tribe from developing a
Tribal Plan or MOU with a state.



Presenter
Presentation Notes
Federal Plan for Navajo (2007)
	Navajo already has a Federal Plan that is working well for them and for Region 9.  Navajo plan will not change.

Tribes with EPA-approved MOUs with State (from 1998)
	- Santee Sioux Tribe of Nebraska
	- Prairie Band Potawatomi Nation

Tribes with valid EPA-approved Tribal Plans (prior to 1998)
	- Three Affiliated Tribes of the Fort Berthold Indian Reservation
	- Cheyenne River Sioux Tribe
	- Rosebud Sioux Tribe
	- Shoshone-Bannock Tribes of the Fort Hall Reservation

Does not preclude a tribe from developing a Tribal Plan or MOU with a state. 
	- If a tribe wants to adopt one of these options, EPA must review and approve the documents.
	- If your tribe is thinking of this, please talk to Katy.
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q Comments/Issues

I
Comment 1: Opt in/Opt out provision.

Proposed Plan:

Tribes may restrict the use of RUPs through tribal
codes, laws, regulations, or other applicable tribal
requirements.

Applicator is responsible for determining if the RUP
may be applied or if use is limited by tribal code or
other restriction.


Presenter
Presentation Notes
A number of issues came up during the development of the plan.

Response to comment document not yet complete.  Full descriptions of final decisions will be documented and published with the final plan.

EPA heard from tribes that the plan should include an  opt-in/opt-out provision.  The proposed plan tried to address this with the language shown.  
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q Comments/Issues

I
Comment 2: Notification of pesticide
applications.
May be done through tribal code or ordinance.
EPA authority is limited.

Applicator is responsible for determining if
pesticide use is limited by tribal code or other
restriction in Indian country.


Presenter
Presentation Notes
Tribes wanted the plan to include a requirement that applicators notify tribes prior to applying pesticides.  Expressed a desire to know what was going to be applied on to their lands, by whom and when.  

California and Arizona, plus a number of states have notification requirements in place through state law.  

We determined that EPA/the Federal government, does not have authority to require notification for private applicators – either to tribes or states.  Although notification for commercial applicators may be possible, EPA would have to go through rulemaking – it cannot be done through the plan.  Since rulemaking could significantly delay the plan, EPA is planning to proceed with other ways to address these concerns and will re-evaluate whether we should undertake a notification provision through rulemaking once plan is implemented.  [Note:  This is described more fully in the response to comments document, which is not public yet.  However, I understand Dan did discuss this at the TPPC meeting.  So I’m not sure how much detail you want to get into but I thought providing you with more detail on our current position would help you.]
We understand TPPC has submitted an issue paper highlighting how important it is for Indian tribes to know what, when and where pesticides are applied to their lands and facilities.  
Can’t require notification through the federal plan but will tell applicators that they should [Katy-  I changed “must” to “should.”  Mary and I are following up with OGC about this but my understanding is that if we say “must” there may be enforcement implications for the plan.  However, the applicators are responsible for following the laws in a particular jurisdiction whether we say it in the plan or not.  I consider this language to be a reminder to the applicator about those responsibilities.  I hope this makes sense.] find out about any additional requirements for applying pesticides in Indian country. 


Status of The Plan

!4——.-

Developing method to determine competency
of private applicators.

2. Developing plan for release of information in
compliance with the Privacy Act.
3. Timing
Proposed Plan published in FR April 20, 2011.

Expect Region 8 Plan to be folded into National
Plan.

Final expected Summer 2012.


Presenter
Presentation Notes
These two issues have taken longer that we expected.  

Determining if private agricultural applicators are competent (No Test option)
 Private applicators = 
 ‘growers’ or someone who works for a grower. 
 Only agricultural applications applying pesticides to their own land, not for hire

Ex:  Employees of a farm who do not apply pesticides for hire anywhere else are private applicators.  Tribal farm,   
       leasee, independent grower. 
Ex:  NOT Employees of a tribal department that does weed control (they are considered commercial applicators).

 Under the law, EPA must provide a way to certify Private Applicators without making them take a test. 
 States have the choice – and no R9 States allow someone to be certified without passing a test.  
 Most states decided that an exam is the best way to ensure someone is competent to apply RUPs.
 Trying to figure out what the option will be 
 We strongly encourage you to have private applicators get certified through a state program

2.  Notifying tribes of federally certified applicators. 
 We are exploring ways to make information about Federally certified applicators available to the public.
 Privacy Act issues to sort through.
 Expect to have a solution soon.


M Next Steps

I
RTOC Request for Region 9 Plan

Once the National Plan is implemented, we will begin
a “monitoring period.”

RO will meet with tribes to discuss implementation.

RO Webinar
Thursday, May 10, 2012
10am — 11:00 am


Presenter
Presentation Notes
RTOC Request

After a year or so, we will meet with tribes to discuss how the National Plan does or does not address concerns expressed by tribes.  If the Plan is not working, R9 will need specific information from tribes about why the Plan does not work, what could be done differently, and what would be the critical elements of a R9 Plan.

If the plan is not working, the tribes and Region 9 should discuss not only what could be done differently in a Regional plan but also if/how any issues could be addressed in the national plan.

If it can't be addressed in the national plan, you may want to point out that there may be cases where the change may or may not be possible under a Regional plan.  I don't think you needs to dwell on this point, but certain things may not be possible under a national or regional plan (e.g., private applicators notification).
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