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ATTORNEY GENERAL'S STATEMENT
FOR FINAL AUTHORIZATION

I hereby certify, pursuant to my authority as Attorney General of
the State of Texas and in accordance with Section 3006(b) of the
Solid Waste Disposal Act as amended by the Resource Conservation
and Recovery Act, as amended (42 U.S.C. 6901, et seqg.), and 40 CFR
Part 271 that in my opinion the laws of the State of Texas provide
adequate authority to carry out the program set forth in the
"Program Description” submitted by the Texas Water Commission
{also "Commission"™). The specific authorities provided, which are
contained in statutes or regulations lawfully adopted at the time
this Statement is signed and which shall be fully effective by the
time the program is approved, include those identified below and
those provided in the "Checklist” which is incorporated into aﬁﬁw
made a part of this Statement for all purposes. d
by the 69th Texas Legislature and effective
abolishes the Texas Department of Water Reso
responsibility to carry out the provisions of the Texas
Waste Disposal Act, Art., 4477-7, V.A.C.S., to the Texas Water
Commission. It further amends the Texas Solid Waste Disposal Act
to designate the Texas Water Commission as the state agency having
authority to regulate municipal hazardous waste, previously under
the Jjurisdiction of the Texas Department of Health. Section
i0.004(f) of S. B. 249 provides that the reorganization of the
Texas Department of Water Resources into the Texas Water
Commission and Texas Water Development Board does not affect or
impair any act done, bonds authorized or issued, or obligation,
right, permit, license, standard, rule, criterion, order, resolu-
tion, or penalty that has accrued or that exists under the author-
ity of the Texas Department of Water Resources, Texas Water
Commission, or Texas Water Develcopment Board as they existed
before the effective date of this 2Act, and those bonds, obliga-
tions, rights, permits, licenses, standards, rules, and criteria
remain in effect until such time as they are paid, recalled,
changed, altered, renewed, amended, canceled, revoked, repealed,
or abolished under the Water Code, other laws of this state, and
outstanding contracts, agreements, and resolutions.

I further certify that I have reviewed the terms and conditions of
the Memorandum of Agreement between the State of Texas and the
United States Environmental Protection Agency, Region VI, which
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was effective December 26, 1984, and amended on April 11, 1985,
September 10, 1985, and October 29, 1986, and that (1) the State
has the authority to enter into the agreement, (2) the State has
the authority to carry out the agreement, and (3) no applicable
State statute requires that the procedure be pPromulgated as a rule

I. IDENTIFICATION AND LISTING OF HAZARDOUS WASTE

A, State statutes ang regulations define hazardous waste so

[Federal Authority: RCRA Section 3001 (42 u.s.c. 6921; 40 CFR
Part 261, and Section 271.9.]

B. State statutes and regulations contain a list of hazard-
ous waste and waste characteristics for identifying
hazardous waste which encompass all wastes controlled
under 40 CFR Part 261 as indicated in Checklist I B and
C.

[Federal Authority: RCRA Section 3001(b) (42 u.s.c. €921; 40 CFR
Part 261, and Section 271.9.]

cC. State statutes ang regulations define hazardous waste
and impose management standards so as to control all the
hazardous waste controlled under 40 CFR Parts 261, 264,
265 and 266, as amended January 4, 1985 {50 FedReg
614-669), April 11, 1985 {50 FedReg 14216-~20), and
August 20, 1985 (50 CFR 33541-43)  as indicated in
Revision Checklist 13,

[Federal Authority: RCRa Sections 301, 3004.]

Citation of Laws and Requlations

Section 2(31)“of the Solid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, defines solid waste as
garbage, refuse, sludge from a waste treatment plant or air
pollution control facility, and other discarded material,
including soil, liquid, semisolid, or contained gaseocus
material resulting from industrial, municipal, commercial,
mining, and agricultural Operations, and from community and
institutional activities, but dces not include: (i) solid or
dissolved material in domestic Sewage, or solid or dissolved
material in irrigation return flows, or industrial discharges
subject to regulations by permit issued pursuant to Chapter
26, Texas Water Code; (ii) soil, dirt, rock, sand, and other
natural or man-made inert solid materials used to fill land
if the object of the fill is to make the land suitable for
the construction of surface improvements; or (iii) waste
materials which result from activities associated with the
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exploration, development or production of o0il or gas or
geothermal resources, and any other substance or materiagl
regulated by the Railroad Commission of Texas pursuant to
Section 91.101, Natural Resources Code, unless such waste,
substance, or material results from activities associated
with gasoline plants, natural gas or natural gas liguids
processing plants, pressure maintenance plants, or
repressurizing plants and is a hazardous waste as defined in
the Administrator of the U. s, Environmental Protection
Agency pursuant to RCRA. The term "solid waste"” is further
defined in 31 TAC Section 335.1 in a manner corresponding to
the provisions of 40 CFR Section 261.2, as amended. In
addition, Section 2(15)” of the Act defines hazardous waste as

State regulations relating to recycggble materials are as
follows: (1) 31 TAC Section 335.17 relating to special
definitions; (2) 31 TacC Section 335,18 relating to variances”
from classification as a solid waste; (3) 31 TAC Section
335.719 relating to standards and criteria for variances from
classification as a solid waste; (4) 31 TAC Section 335.20
relating to variances to be classified as a boiler; (5) 31
TAC Section 335.21 relating to procedures for variances from
classifications as solid waste or to be Classified as a
boiler; (6) 31 TAC Section 335.22 relating toé additional
regulation of certain hazardous waste recycling’ activities on
& case-by-case basis; (7) 31 TAC Section 335523/%elating to
procedures for case-by-case requlation of hazardous waste
recycling activities;  (8) 31 TAC Section 335.24 relating to
reguirements for rgeyclable materials; and {9) 31 7TaAC Chapter
335, Subchapter H, relating to standards for the management
of specific wastes and specific types of facilities.

Date of Enabling Legislation: September 1, 1969; August 29,
1977.

Remarks of the Attorney General

Section 2(31) (ii) of the Solid Waste Disposal Act excliudes
from the definition of sclid waste "soil, dirt, rock, sand
and other natural or man-made inert solid material used to
fill land if the cbject of the fil1l is to make the lang
suitable for the construction of surface improvements." The
application of this exclusion does not affect the regulation
of hazardous waste in Texas. Any such materials containing
hazardous waste would be regulated under the State hazardous
waste program because those materials would no longer be
“inert solid material® subject to the exclusion,



Section 2(31) (iii) of the Solid Waste Disposal Act, excludes
from the definition of solid waste "waste materials which
result from activities associated with the exploration,
development or preoduction of o0il or gas or geothermal re-
sources, and any other substance or material regulated by the
Railroad Commission of Texas pursuant to Section 91.101,

Natural Resocurces Code, unless such waste, substance, or
material results from activities associated with gasoline
plants, natural gas or natural gas liquids processing plants,
pressure maintenance plants, or repressurizing plants and is
a hazardous waste as defined by the Administrator of U. S.
Environmental Protection Agency pursuant to RCRA. Federal
law exempts from regulation under Subtitle C of RCRA at 40
CFR Section 261.4(b) (5), "drilling fluids, produced waters,
and other wastes associated with the exploration, develop-
ment, or producticen of crude oil, natural gas or geothermal

energy (The State provision does not specifically refer to
"crude oil and natural gas"” [emphasis added] but that is the
intent.) However, certain wastes related to petroleum

refining operations have been listed by the Administrator as
hazardous wastes in 40 CFR Section 261.32. Under State law
the exclusion provided for waste materials associated with
the production of oil or gas does not include wastes generat-
ed from the refining of o0il or gas. Therefore, all oil and
gas related wastes currently within the federal universe are
subject to regulation by the Texas Water Commission as
hazardous waste.

Section | 2(16) of the Solid Waste Disposal Act defines indus-
trial SOlld. waste designated as Class I by the Executive
Director of the Commission as any industrial solid waste or
mixture of industrial solid waste which because of its
concentration or physical or chemical characteristics is
toxic, corrosive, flammable, a strong sensitizer or irritant,
a generator of sudden pressure by decomposition, heat, or
other means and may pose a substantial present or potential
danger to human health or the environment when improperly
treated, stored, transported, or otherwise managed, including

hazardous waste. Class I waste, by definition, includes all
wastes identified or listed as hazardous by the Administrator
of the United States Environmental Protection Agency. The

Executive Director has no discretion concerning their inclu-
sion in the Class I category.

Section 2(15) of the Solid Waste Disposal Act defines "haz-
ardous waste" as any solid waste identified or listed as a
hazardous waste by the Administrator of the U. S. Environ-
mental Protection Agency pursuant to the federal Solid Waste
Disposal Act, as amended by RCRA. The statute thus incorpo-
rates by reference those provisions of 40 CFR Part 261 which
define what constitutes a hazardous waste. Because the
incorporation of the federal regulations is based in the
state statute, rule-making procedures, including the prohi-
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II.

bition that rules may not incorporate by reference prospec-
tively, do not apply. Moreover, the use of terms "identi-
fied" and "listed" in the state provision refer specifically
to the language of Section 3001 of RCRA wherein the Adminis-
trator is directed to establish criteria for identifying the
characteristics of hazardous waste and listing particular
hazardous wastes. The use of this terminology in the state
definition, therefore, was intended to incorporate the
provisions of Subparts C and D of Part 261.

In addition to incorporation of Subparts C and D, the defini-
tion of "hazardous waste" also operates to incorporate those
provisions of 40 CFR Part 261, most notably Section 261.3
relating to the definition of hazardous waste and Section
261.4 relating to exclusions, which define the universe of
hazardous waste. A mixture of hazardous and non-hazardous
waste, therefore, would as regulated as a hazardous waste
under State law because Section 2(15), 0f the Act has incor-
porated the "mixture rule" by extension.

STANDARDS FOR GENERATORS

State statutes and regulations provide coverage of all the
generators covered by 40 CFR Part 262 as indicated in Check-
list II and Revision Checklist 12.

[Federal Authority: RCRA Section 3002 (42 U.s.C. 6922): 40 CFR
Part 262, Section 270.10.]

Citations of Laws andmRegulations

Under Subsection 3(b) of the Solid Waste Disposal Act,
Article 4477-7, Revised Civil Statutes, the Texas Water
Commission is designated as theState agency responsible for
the regulation of industrial- solid waste and municipal
hazardous waste. Subsection 4(c) of the Act authorigzes the
Texas Water Commission to promulgate rules and regulations
consistent with the general intent of the Act and establish
minimum standards of operation for all aspects of the manage-
ment and control of the solid waste over which it has juris-
diction. This provision further ‘provides that the Texas
Water Commission shall require persons who generate, trans-
port, process, store or dispose of Class I industrial sclid
waste or hazardous waste to provide recordkeeping and use a
manifest or other appropriate system to assure that such
wastes are transported to a processing, storage, or disposal
facility permitted or otherwise authorized for that purpose,.

Date of Enactment of Legislation: August 29, 1977.




Remarks of the Attorney General

S

broad grant of authority to the Texas Water Commission to
promulgate rules and regulations regarding all aspects of
solid waste management and control. In addition Subsection
3(b) of the Act provides that the Texas Water Commission has
authority to control all aspects of solid waste activities
within its jurisdiction including collection, handling,
storage, processing, and dispcsal, and has the powers and
duties specifically prescribed in the Act and all other
powers necessary or convenient to carry out its responsibil-
ities. This provision provides adequate Statutory authority
for the hazardous waste management regulations promulgated by
the agencies.

cf the Act "by all practical and economically feasible meth-
ods..." are to be construed within the context of the over-
riding purpose of the Act "to safeguard the health, welfare,
and physical pProperty of the people and to protect the
environment." The Texas Water Commission is required under
the Act to take whatever action and require whatever methods
are necessary to accomplish the Act's fundamental goals.

Subsection 4(c) of the Sclid Waste Disposal Act, providing
the Texas Water Commission with broad rule-making authority
concerning all aspects of solid waste management, and Sub-
section 3(b).“of the Act, granting all powers "necessary and
convenient” to the Texas Water Commission, provide adequate
bases for a rule requiring that all generators make a hazard-
ous waste determination. Such a requirement is necessary for
the successful implementation of the State hazardous waste

III. STANDARDS FOR TRANSPORTERS

State statutes and regulations provide coverage of all the
transporters covered by 40 CFR Part 263 as indicated in
Checklist III.

[Federal Authority: RCRA Section 3003 (42 u.s.cC. 6923):; 40 CFR
Part 263, Section 271.11.1

Citation of Laws and Regulations

Subsection 4(c) _of the Solid Waste Disposal Act, Articie
4477-7, Revised Civil Statutes, authorizes +the Texas Water
Commission to promulgate rules ang regulations consistent
with the general intent and purposes of the Act and establish
minimum standards of Operation for all aspects of the manage-
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Commission to require persons who generate, transport, store,
brocess or dispose of Class I industrial solid waste or
hazardous waste to provide recordkeeping and use a manifest

transported to a processing, storage or disposal facility
permitted or otherwise authorized for that purpose.

Date of Enactment of Enabling Legislation: August 29, 1977.

IV. STANDARDS FOR FACILITIES

A, State statutes and reqgulation provide permit standards

[Federal Authority: RCRa Section 3004 (42 U.S.C. 6924); 40 CFR
Part 264, Section 271.12.]

B. State statutes and regulations provide for interim
status and include interim status Standards for hazard-
Ous waste management facilities covered by 40 CFR Part
265 as indicated in Checklist IV B,

1. State statutes and regulations authorize owners and
operators of hazardous waste management facilities
which would qualify for interim status under the
federal program to remain in Cperation until a
final decision is made on the permit application;

3. State law and regulations assure that any facility
qualifying for State interim status continues to
qualify for federal interim status.

[Federal Authority: RCRa Section 3005 (e) (42 U.S.C. 6925); 40 CFR
Part 265, Section 271.13(a).]

Citation of Laws and Regulations

Subsection 4(c) of the Solid Waste Disposal Act, Article
4477~7, Revised Civil Statutes, authorizes the Texas Water
Commission +to promulgate rules and regulations consistent
with the general intent and purposes of the Act and establish
minimum standards of Operation for all aspects of the manage-
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diction. This subsection further requires the Texas Water
Commission to require persons who generate, transport, store,
process or dispose of hazardous waste to provide record-

storage, or disposal facility permitted or otherwise autho-
rized for that purpose,

Subsection 8(a)  of the Solid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, provides that no person may
cause, suffer, alliow, or permit the collection, storage,
handling, or disposal of solid waste in violation of the Act

or of the rules and regulations of the Texas Water Commis-
sion. Paragraph 4(f) (2) of the Act provides that owners and

permit. The provisiens of this Section are implemented by 31
TAC Section 335.43. In addition, 31 TAC Section 335.2(c)
provides that owners and operators of existing hazardous

Water Commission approves or denies the application. This
pProvision is applicable to industrial and municipal hazardous
waste. Title 31 TAC Section 335.45 provides that Subchapter
B through T/ (generator, transporter and "interim status”
standards) apply to all generators, transporters, and owners
and operatcrs of hazardous waste management facilities; all
persons holding permits or other authorizations must also
meet the requirements of these rules,

Date of Enactment of Enabling Legislation: September 1,
1981; August 29, 1977.

Remarks of the Attorney General

Section 2(23)" of the Solid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, defines "processing" as the
extraction of materials, transfer, volume reduction, conver-
sion to energy, or other separation and Preparation of solid
waste for reuse or disposal, including the treatment or
neutralization of hazardous waste so as to render such waste
nonhazardous, safer for transport, amenable for recovery,
amenable for storage or reduced in volume. This definition
is equivalent to the definition of "treatment” contained in
Section 1004(34) of the RCRA. The coverage of the term "pro-
cessing" is broader than that of "treatment. "

Title 31 TAC Section 335.2(;) applies to a wide range of

solid waste activities, which are not limited +to those
involving hazardous waste, The rule is therefore drafted
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generally in order to include those instances where the
storage, processing, or disposal of industrial solid waste
may be authorized by rule or order of the Commission, or its
predecessor agency, or the Texas Department of Health, or by
rule, order, or permit of ancther Texas state agency. In no
event does 31 TAC Section 335.2(a) relieve the owner or

requirement of a permit under the Solid Waste Disposal Act,
unless an exemption is expressly stated in rule, such as in
31 TAC Section 335,69 which eéxempts from the requirement of a
permit the on-site storage of hazardous waste for 90 days or
less.

through permit. The substantive standards to be used in the
evaluation and implementation of these programs are identical
to the federal standards in 40 CFR Part 264, Subpart F. The

plan and contained in 31 TAC Section 305,401 are equivalent
to the applicable requirements of 40 CFR Parts 270 and 124,

REQUIREMENTS FOR PERMITS

State statutes and requlations provide requirements for
permitting as indicated in Checklist V.

[Federal Authority: RCRA Section 3005 (42 U.S.C. 6925); RCRA
Section 7004 (42 U.s.cC. 6974); 40 CFR Sections 271.13 and 271.14.]

Citations of Laws and Regulations

Subsection 4(c)” of the So0lid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, authorizes the Texas Water
Commission to promulgate rules consistent with the general
intent and purposes of the Act and establish minimum stan-

dards of operation for all aspects of the management and

Commission shall prescribe the form of and reasonable re-~
guirements for the permit application and the procedures to
be followed in the processing of the application. Paragraph
4(e) (4). provides for opportunity for public hearing to the
applicant or persons affected ang, requires the Texas Water
Commission to establish by rule procedures for public notice
and any public hearing authorized under the paragraph.
Paragraph 4(f) (2) of the Act provide for public hearing upon
Commission motion or +the request of a person affected, and

public notice and public hearing authorized by this paragraph
(the on-site management of hazardous industrial waste) .



Date of Enactment of Enabling Legislations September 1,
1969; September 1, 1977.

Remarks of the Attorney General

The Commission’'s statutory authority to require permits for
the storage, processing or disposal of solid waste is found
in Subsection 4(e) “of the Solid Waste Disposal Act. That
subsection provides that the agency may require permits
authorizing the construction, operation and maintenance of
facilities used for the storage, processing or disposal of
solid waste and outlines the basic framework for permit
issuance including establishing certain permit characteris-
tics and procedures for the processing of applications and
the transfer, amendment or revocation of permits. A limita-
tion on this general authority to require permits for the
management of solid waste is Subsection 4(f) of the Act.
Paragraph 4(f) (1)~ provides that the Texas Water Commission
may not require a permit for the on-site management of
industrial solid waste that is not hazardous waste. Origi-
nally enacted simply as Subsection 4(f)+and applicable to all
industrial solid waste management, including hazardous waste,
this provision was amended in 1977 to require that upon the
identification and listing of hazardous waste by the Adminis-
trator of the U. S. Environmental Protection Agency, no
person may store, process, or dispose of hazardous waste
under the subsection without first having obtained a permit.
This provision, which was enacted as Paragraph 4(f) (2), is
applicable to existing facilities only and also sets out a
procedure whereby operation of solid waste management facili-
ties could continue pending action on the application. With
the 1977 statutory amendment, Subsection 4(f), a basic
limitation on the Commission's permitting authority, was thus
divided into two Paragraphs, 4(f) (1) containing the original
permit exemption and Paragraph 4(f)(2) which brought the
on-site management of hazardous industrial solid waste within
the scope of Subsection 4(e) and alsc served to supplement
the requirements of that Subsection. The language introduc-
ing Subsection 4(e) "except as provided in Subsection 4(f) of
this section with respect to certain industrial solid wastes”
therefore necessarily refers +to Paragraph 4(f) (1) only
because the effect of Paragraph 4(f) (2) is to include a class
of formerly excepted facilities within the permitting author-
ity of Subsection 4(e). The provisions of Subsection 4(e),
--Paragraphs (1)-(10) and the rules promulgated pursuant to
"~ these provisions therefore are fully applicable to facilities
described in Paragraph 4(f) (2) of the Act. In addition,
Subsection 4(c) of the Act provides a broad grant of rule-
making authority to the state agency to control all aspects
of solid waste management and control. Requirements relating
to the issuance, amendment and revocation of permits are
necessary to contrcl effectively the management of solid
waste; Subsection 4(c) therefore is further support for
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procedural requirements relating to applications filed
pursuant to Paragraph 4(f)(2}/of the Act.

Title 31 TAC Section 305.44 provides that in the case of a
corporation, the application may be signed by a duly autho-
rized representative of a principal executive officer if such
representative is responsible for the overall operation of a
facility. By requiring that the signatory be a duly autho-
rized representative or a principal executive officer of at
least the level of vice-president, the rule ensures (1) that
the application will be signed by an individual with the
capacity to act in behalf of the corporation, i.e., by a duly
authorized representative, and (2) that there is an adequate
level of corporate liability and a high level of concern and
responsibility for the corporation's compliance with the
Solid Waste Disposal Act and regulations thereunder. The
representative must alsc be responsible for the overall
operation of the facility, which again ensures a high level
of corporate concern and also a degree of familiarity with
facility operations, to be appropriately reflected in the
application. The regquirement, therefore, achieves the
objective of corporate responsibility in the permitting
process, while providing for flexibility regarding signatory
requirements in those instancCes where it may be necessary or
desirable. /
W

Title 31 TAC Section 305.29 allcws the Texas Water Commission
to issue oral emergency orders. That section further pro-
vides that a written order sent by certified mail shall
promptly follow any initial delivery of the order by other
means. Although this rule does not require a written order
to be sent within a specified period of time, i.e., within
five days as required by 40 CFR Section 270.61 (b) (1), it is
equivalent to the federal requirement.

Pursuant to 31 TAC Section 281.21(c¢c), the Commission will
provide a copy of the draft permit and technical summary to
any person, including those agencies listed in 40 CFR Sec-
tions 124.10(c) (1) (ii) and (iii), if requested to do so. By
making these documents available to any person upon reguest,
31 TAC Section 281.21(c) is eguivalent to 40 CFR Section
124.10. In addition, pursuant to 31 TAC Section 305.103(b),
those agencies listed in 40 CFR Sections 124.10(c) (1) (ii)
and (iii) receive the notice of application, which states
whether a draft permit has been prepared, and are thereby
informed of the existence of any draft permit, to enable them
to reguest a copy under 31 TAC Section 281.21(c).

The preparation of a technical summary pursuant to 31 TAC
Section 281.21(c) is discretionary because the rule is of
general applicability to several environmental programs under
the jurisdiction of the Commission. The preparation of a
technical summary in every case may be inappropriate. The
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Commission has recognized the importance of preparing a
technical summary for applications involving major hazardous
waste management facilities in the Memorandum of Agreement
between the State of Texas and the United States Environ-
mental Protection Agency.

The rules of the Texas Water Commission contain comprehensive
notice requirements which provide opportunity LOf/ public
notice and public participation equivalent to / ‘and more
stringent than, the notice requirements contained in Section
7004 (b) (2) of RCRA. Title 31 TAC Section 305.103 requires
that, in addition to the applicant and local, state and
federal health or environmental authorities, 1andowners named
on the -application map or supplemental map be mailed notices
of appllcatlon an@«of hearlng Title 31 TAC Sections 31 TAC
305.93 and 305.102 requlres that notices of application and
of hearing be published in a newspaper of genera} circulation
regularly circulated within each county where the facility is
to be located and in each county that may bg&affected by the
facility. In addition, 31 TAC Section 305.704 provides that
the Texas Water Commission will mail a summary of the public
notice prepared by the Commission to local radio stations for
broadcast in the affected area as a public service. The
Memorandum of Understanding between the State and U. S.
Environmental Protection Agency provides that the Texas Water
Commission will assure radic broadcast. These notice re-
guirements achieve the same result intended by Section
7004(b) of RCRA, i.e., the widespread dissemination of
information to persons who may be affected by the proposed
facility, and should therefore be deemed equivalent to the
requirements contained in that section.

;éection 13 of the Administrative Procedure and Texas Register
~ Act, Article 6252-13a, Revised Civil Statutes, provides that

in a contested case, all parties must be afforded an oppor-
tunity for hearing after reasonable notice of not less than
10 days.

Paragraphs 4(e) (4) and 4(f) (2) of the Solid Waste Disposal
Act and the rules of the Texas Water Commission provide’ that
a hearing be held whenever requested by a person affected.
The term "person affected” is defined in Section 2(22)%cf the
Sclid Waste Disposal Act as any person who is resident of a
county or any county adjacent or contiguous to the county in
which a solid waste facility is to be located including any
person who is doing business or owns land-i
adjacent or contiguous county and any 1ocal government; such
person affected shall alsc demonstrates that he has suffered
or will suffer actual injury or econo ic damage. The term is
expanded in 31 TAC Section 305.105(¢) as one who is deter-
mined by the Commission to have an interest that may be
adversely affected by an action taken on the application.
Subsection (b} of that rule prcvides that the written request
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describe the interest” of the requester and explain how the
application, if granted, would adversely affect such inter-
est. Section 265.9 of the procedural rules of the Texas
Water Commission, which establishes written protest require-
ments, also requires that the protestant state the basis of
his interest and allege any relevant facts or conclusions,
and describe the location of the protestant's property
relative to the application.

The Memorandum of Agreement between the State and the U. 8.
Environmental Protection Agency provides that the State will
provide an informal public hearing session upon receipt of a
notice of opposition and a request for such hearing, accom-
panied by a statement that an aesthetic, conservational,
recreational, or economic interest is or may be harmed by the
proposed action; in accordance with the agreement the State
will presume that residents, property owners, or individuals
doing business in the local area meet this test. The terms
of the agreement relating to request for public hearing are
consistent with the requirements of the Solid Waste Disposal
Act and the rules of the Texas Wateﬁié%mm1551on discussed
above. Title 31 TAC Section 305.105 (c) requires that a
person affected have an interest which may be adversely
affected by the action taken on an application. This rule
therefore requires a showing of actual or possible harm or
effect, consistent with the terms of the Memorandum of
Agreement, and in addition may be construed to include the
protection of aesthetic, conservational, recreational or
economic interests. Residents, property owners, or individ-
uals doing business in the local area may be presumed under
the terms of 31 TAC Section 305.165 to be adversely affected
by virtue of their proximity to the facility. The provisions
of Section 2Z(22) of the Solid Waste Disposal Act, which uses
a geographic standard in defining "person affected" as a
resident of a county or any county adjacent to the county
where the facility is proposed to be located, supports this
interpretation of the Commission's rules. The statutory
definition also specifically references persons doing busi-
ness or owning land in the county or adjacent counties as
persons within the scope of the term "person affected."

The State regquirements relating to requests for hearing are
also consistent with the legislative history of Section
7004 (b) (2) of RCRA. In the words of the House sponsor:

It is my belief that people who live in the
vicinity of a propcsed site have a right to know
what kinds of hazardous and toxic substances may
be buried in their neighborhood. My amendment
will assure them of this right to help protect
future safety and health. 126 Cong. Rec. 1099
(daily ed. Feb. 20, 1980).
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Because the State provisions are consistent with Congres-
sional intent and the terms of the Memorandum of Agreement,
the State program should be deemed in compliance with the
reguirements in Section 7004 (b) (2}.

The Texas Water Commission has several mechanisms facilitat-
ing public participation in the hearing process. The
implementation of these procedures results in requirements
for public participation which are equivalent to those in 40
CFR Section 124.12.

First, the rules contain liberal notice requirements, dis-
cussed above, which inform persons potentially affected by a
facility, of the permit application and any hearing on that
application. 1In addition, although the procedural rules of
the Texas Water Commission require that a person demonstrate
a justiciable interest in order to be designated as a formal
party to the hearing, it is the customary practice to allow
any person wishing to present an oral or written statement at
the hearing to do so, the requirement of a Jjusticiable
interest notwithstanding. Moreover, as provided in the
Memorandum of Agreement between the State and U. S. Environ-
mental Protection Agency, oral or written comment submitted
to the Executive Director of the Texas Water Commission will
be considered and responded to in conjunction with the
Executive Director's recommendation on the permit applica-
tion, thereby ensuring consideration and accommodation of
such comment before a final decision is made.

Finally, Sectlon 5. 271 ‘of the Texas Water Code creates an
office of public interest, the statutory purpose of which is
to ensure that the Commission promotes the public interest
and 1is responsive to citizens. The office is headed by a
public interest advocate who is required to represent the
public interest and, under the provisions of the statute, is
a mandatory party to all proceedings before the Commission.
Those persons unable to make a gshow1ng of a 3ust1c1able
interest under 31 TAC Section 267#1 have a mechanism, in the
office of public interest, whereby their viewpoints, if
determined to be in the public interest, can be presented to
the hearing body and receive full evidentiary consideration.

When reviewed in the context of the procedures discussed
above, it is recognized that the requirement of a justiciable
interest does not operate to restrict public participation
but to focus issues and strengthen evidence, both desirable
goals of the adjudicative process.

Title 31 TAC Section 269.3 of the procedural rules of the
Texas Water Commission provides that the Commission shall by
written order make its final decision which, if adverse to
any party, shall include findings of fact, and conclusions of
law separately stated. If any party filed proposed findings
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VI.

of fact, the rule provides that the Commission will include
in its final decision a ruling on the proposed £findings of
fact, unless waived by the party.

In addition, Subsections 16(a) and (b} of the Administrative
Procedure and Texas Register Act, Article 6252-13a, Revised
Civil Statutes, provide that if a party submits proposed
findings of fact, the agency's final decision must include a
ruling on the proposed findings.

INSPECTIONS

State law provides authority for officers engaged in compli-
ance evaluaticon activities to enter any conveyance, vehicle,
facility or premises subject to regulation or in which
records relevant to program operation are kept in order to
inspect, monitor or otherwise investigate compliance with the
State program, including compliance with permit terms and
conditions and other program requirements.

[Federal Authority: RCRA Section 3007(42 U.S8.C. 6%27), 40 CFR
271.15.1

Citation of Laws and Regulations

5
Subsection 7(a)” of the Solid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, provides that authorized
agents or emplovees of the Commission have the right to enter
at all reasonable times in or upon any property for the
purpose of inspecting and investigating conditions relating
to solid waste management and control.

Subsection 7 (b} of the Act provides that authorized agents or
employees of the Commission may have access to, examine, and
copy during regular business hours any recorxds pertaining to
hazardous waste management and control,

Date of Enactment of Enabling Legislation: August 29, 1977.

Remarks of the Attorney General

The inspection authority granted in Section 7 “of the Act
extends to the inspection of any conveyance or vehicle
associated with the transportation or management of hazardous
waste. The Commission has the authority to enter in or upon
any property for the purpose of inspecting and investigating
conditions relating to solid waste management and contrcl.
Transportation activities are within the scope of the broad
term "solid waste management and control.” In addition the
use of the term "property" is sufficiently broad to include
both real property and personalty so that the Commission's
authority would not only include transportation-related yards
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VII.

or facilities but also individual vehicles or conveyances.
An interagency agreement between the Texas Department of
Water Resources (the predecessor agency of the Texas Water
Commission) and the Texas Department cof Public Safety also
assists in the enforcement of requirements applicable to
transporters, Pursuant to Section 10.004(f) of s. B. 249,
this agreement is binding on the Texas Water Commission.

Also available to facilitate inspections is Article 18.05 of
the Code of Criminal Procedure which provides that a search
warrant may be issued to the fire marshall or health officer
of the State of any county, city or other political subdivi-
sion for the purpose of allowing the inspection of any
specified premises to determine the presence of a fire or
health hazard or violation of any fire or health regulation,
statute or ordinance, By statute, search warrants are
available but not required for the conduct of civil investi-
gations. 4

P

The inspection authority under Subsection 7(53 which provides
that state and local inspectors "shall observe the rules and
regulations of the establishment being inspected concerning
safety, internal security, and fire protection" is tc be
construed within the context of the overriding purpose of the
Act "to safeguard the health, welfare, and physical property
of the people and to protect the environment;" thus while
inspectors should observe safety, security and fire rules
wherever reasonable, the overriding purpose of the Act
requires that under no circumstances may these rules in any
way impede or obstruct thorough and complete investigations
as deemed necessary by the individuals conducting inspec-
tions.

ENFORCEMENT REMEDIES

State statutes and regulations provide the following:

A, Authority to restrain immediately by order or by suit in
State Court any person from engaging in any unauthorized
activity which isg endangering or causing damage to
public health or the environment,

[Federal Authority: RCRA Section 3006 (42 U.S.C. 6926); 40 CFR
Section 261.16.]

Citation of Laws and Regulations

Paragraph §&(a) (3)” of the Solid Waste Disposal BAct, Article
4477-7, Revised Civil Statutes, provides that +the Commission
may cause a civil suit to be instituted in a district court
for injunctive relief whenever it appears that a person has
violated or is violating, or threatening to viclate any
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. provisions of the Act, or of any rule, regulation, permit, or
other order of the Commission.

Paragraph 8(a)(6) of the Act provides that in a suit brought
to enjoin a violation, the court may grant the Commission
bringing the suit, without bond or other undertaking, any
prohibitory or mandatory injunction the facts may warrant,
including temporary restraining orders after notice and
hearing, temporary injunctions, and permanent injunctions.

Paragraph 4(e) (10) of the Solid Waste Disposal Act provides
that the Commission may issue an emergency order, either
mandatory or prohibitory in nature, regarding any activity of
solid waste management within its jurisdiction, whether such
activity is covered by a permit or not, if the Commission
determines that the activity is creating or will cause
extensive or severe property damage or economic loss to
others or is posing an immediate and serious threat to human
life or health and that other procedures available to the
Commission to prevent or remedy the occurrence will result in
unreasonable delay.

Date of Enactment of Enabling Legislation: September 1,
1969; September 1, 1981.

. B. Authority to sue in courts of competent jurisdiction to
enjoin any threatened or continuing violation of any
program requirement, including permit conditions,

without the necessity of a prior revocation of a permit.

[Federal Authority: RCRA Section 3006 (42 U.S.C. 6926): 40 CFR
Section 271.16(a) (3) (i) .]

Citation of Laws and Regulations

Paragraph 8(a) (3) of the Solid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, provides that the Commission
may cause a civil suit to be instituted in a district court
for injunctive relief whenever it appears that a person has
violated or 1is wviolating, or threatening to violate any
provision of the Act, or of any rule, regulation, permit, or
other order of the Commission.

Date of Enactment of Enabling Legislation: September 1,
1969.
c. Authority to assess or sue to recover in court civil

penalties in at least the amount of $10,000 per day for
any program violation,

[Federal Authority: RCRA Section 3006 (42 U.S.C. 6926); 40 CFR
‘ Section 271.16(a) (3) (i).]
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Citation of Laws and Regqulations

Paragraph 8(a) (2)~0f the Solid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, provides that any person who
violates any provision of the Act or of any rule, regulation,
permit, license, or other order of the Commission is subject
to a civil penalty of not less than $100.00 nor more than
$25,000.00 for each act of violation and for each day, as the
court may deem proper.

Paragraph 8(a) (3) of the Act provides that the Commission may
cause a civil suit to be instituted in a district court for
the assessment and recovery of a civil penalty not less than
$100.00 nor more than $25,000.00 for each act of violation
and for each day of violation.

Date of Enactment of Enabling Legislation: September 1,
1969,

D. Authority to obtain criminal penalties in at least the
amount of $10,000.00 per day £for each violation, and
imprisonment for at least six months against any person
who knowingly transports any hazardous waste to an
unpermitted facility; who treats, stores, or disposes of
hazardous waste without a permit; or who makes any false
statement cr representation in any application, label,
manifest, record, report, permit, or other document
filed, maintained, or used for the purposes of program
compliance.

[Federal Authority: RCRA Section 3006 (42 U.S.C. 6926); 40 CFR
Section 271.16(a) (3) (ii).]

Citations of Laws and Regulations

Subsection 8(b). 0of the Solid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, provides authority to obtain
criminal penalties of not less than $100.00 nor more than
$50,000.00 for each act of violation and each day of viola-
tion, or to imprisonment not to exceed two years, or both,
against any person who knowingly transports, or causes to be
transported for storage, processing, or disposal, any hazard-
ous waste to any location which does not have a permit;
stores, processes, or disposes, or causes to be stored,
processed, or disposed, any hazardous waste without having
obtained a permit or in knowing violation of any material
condition or requirement of a permit or in knowing violation
of any material condition or requirement of an applicable
interim status rule or standard; omits or causes +to be
omitted material information, or makes, or causes to be made,
any false material statement or representation in any appli-
cation, label, manifest, record, report, permit, or other
document filed, maintained, or used for purposes of compli-
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VIIT.

ance with any requirement applicable to hazardous waste;
generates, transports, stores, processes, or disposes of, or
otherwise handles, or causes to be generated, transported,
stored, processed, disposed of, or otherwise handled, any
hazardous waste and who knowingly destroys, alters, conceals,
or fails to file, or causes to be destroyed, altered, con-
cealed, or failed to file any record required to be
maintained; and transports without a manifest or causes to be
transported without a manifest any hazardous waste required
to be accompanied by a manifest. A maximum imprisonment not
to exceed five years is available in the case of knowing
transportation of hazardous waste to an unpermitted location,
and knowing storage, processing, or disposal of hazardous
waste without a permit, knowing violation of any material
condition or requirement of a permit, or knowing violation of
any material condition or requirement of an applicable
interim status rule or standard. Penalties may be doubled if
the conviction is for a wviolation committed after a first
conviction.

Date of Enactment of Enabling Legislation: September 1,
1981.

PUBLIC PARTICIPATION IN THE STATE ENFORCEMENT PROCESS

State laws and regulations provide for public participation
in the State enforcement process by providing either:

A. Authority which allows intervention as of right in any
civil or administrative action to obtain the remedies
specified in VII above and any citizen having an inter-
est which is or may be adversely affected; or

B. Assurances that the State agency or enforcement author-
ity will:

(1) 1Investigate and provide written response to all
citizen complaints duly submitted;

(2} Not oppose intervention by any citizen where
permissive intervention may be authorized by
statute, rule, or regulations; and

(3) Publish and provide at least 30 days for public
» comment on any proposed settlement of a State
enforcement action.

[Federal Authority: RCRA Section 7004, 40 CFR Section 271.16(4).

=19



IX.

Citation of Laws and Requlations

The Attorney General of Texas, the Texas Department of Water
Resources (the predecessor agency of the Texas Water
Commission) and the Texas Department of Health have executed
a memorandum of understanding, which became effective upon
approval of the State hazardous waste program for Phase I
interim authorization pursuant to Section 3006 of RCRA,
providing for public participation in the State enforcement
process in accordance with 40 CFR Section 271.16(d). There
is nothing in State law to prohibit the execution of this
agreement or the inclusion of the provisions contained
therein. Pursuant to Section 10.004(f) of S. B. 249, this
agreement is binding on the Texas Water Commission.

AUTHORITY TO SHARE INFORMATION WITH ENVIRONMENTAL PROTECTION
AGENCY

State statutes and regulations provide authority £for any
information obtained or used in the administration of the
State program to be available to Environmental Protection
Agency upon request without restriction.

{Federal Authority: RCRA Section 3007(b}) (43 U.S.C. 6927); 40 CFR

Section 271.17.]

Citation of Laws and Regulations

Under Article 6252-174, Revised Civil Statutes, all informa-
tion’ collected, assembled or maintained by governmental
bodies pursuant to law or orxrdinance or in connecticn with the
transaction of official business is public information and
available to the public during normal business hours of any
governmental body, subject to exceptions provided therein.
Subsection 7(c)+ of the Solid Waste Disposal Act, Article
4477-7, Revised Civil Statutes, provides that records copied
pursuant to Subsection 7(b) o¢f the BAct shall be public
records, except that, if a satisfactory showing is made by
the owner of such records that the records would divulge
trade secrets 1f made public, then the Commission would
consider such copied records as confidential.

Subsection 7(b}” of the Act provides that authorized agents or
employees of the Commission may have access to, examine, and
copy during regular business hours any records pertaining to
hazardous waste management and control.

A State agency may forward confidential information to the
federal government, provided that a federal law so requires.
Section 271.132 of Title 40 of the Code of Federal Regula-
tion, promulgated pursuant to Section 3006 of RCRA, provides
that any information obtained or used in the administration
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of a State hazardous waste program shall be made available to
the Environmental Protection Agency upon request.

Subsection 4(c)” of the Solid Waste Disposal Act, Article
4477~7, Revised Civil Statutes, authorizes the Commission to
promulgate rules consistent with the general intents and
purposes of the Act and establish minimum standards of
operation for all aspects of the management and control of
the solid waste over which it has jurisdiction, including but
not limited to collection, handling, storage, processing, and
disposal. 31 TAC Section 33F.46 provides that information
obtained or used by the Commission in the administration of a
hazardous program authorized under Section 3006 of RCRA and
40 CFR 123 shall be available to the U. S. Environmental
Protection Agency upon request without restriction.

Date of Enactment of Enabling Legislation: August 29, 1977
[Article 4477-7, Sections 4(c) and 7(b) and {(c)]; June 14,
1973 [Article 6252-17a]l.

AUTHORITY OVER INDIAN LANDS

Where a State seeks authority over Indian lands, appropriate
analysis of the State's authority should be included here.

[Federal Authority: 40 CFR Section 271.7(b).]

Remarks of the Attorney General

The State does not presently seek authority over Indian
lands.

SEAL OF OFFICE
faa~,

Jim Mattox,
Attorney General of Texas
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