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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

This Binder contains the following sets of regulations:

A.

Texas Administrative Code, (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009.

Texas Administrative Code, (TAC), Title 30, Environmental Quality, 2008, as amended, effective
through December 31, 2007.

Texas Administrative Code, (TAC), Title 30, Environmental Quality, 2002, as amended, effective
through December 31, 2001.

Texas Administrative Code, (TAC), Title 30, Environmental Quality, 2000, as amended, effective
through December 31, 1999.

Texas Administrative Code, (TAC), Title 30, Environmental Quality, 1997, as amended, effective
through January 1, 1997.

Texas Administrative Code, (TAC), Title 30, Environmental Quality, 1994, as amended, effective
through January 1, 1994.

Please note the following:

@)

@)

The 2010 TAC, Title 30 is the most recent version of the Texas authorized hazardous waste
regulations. For a few provisions, the authorized version is found in the TAC, Title 30,
Environmental Quality dated January 1, 1994, January 1, 1997, December 31, 1999, December
31, 2001, or December 31, 2007. Texas made subsequent changes to these provisions but these
changes have not been authorized by EPA. The provisions from earlier sets of regulations are
noted in the table below.

Certain provisions found in the official regulations in this Binder include amendments that are not
approved by EPA. Such unauthorized amendments are not part of the State’s authorized program
and are; therefore, not Federally enforceable. EPA will enforce the State regulations that are
actually authorized by EPA. In the Table below, provisions with unauthorized amendments are
presented in italics. The actual State regulatory text authorized by EPA (i.e., without the
unauthorized amendments) is available as a separate document, Addendum to the EPA-Approved
Texas Regulatory Requirements Applicable to the Hazardous Waste Management Program, May
2012. This document is available from EPA Region 6, 1445 Ross Avenue, Suite 1200, Dallas,
Texas 75202, Phone number: (214) 665-8533.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

State Citation | Description | Page
CHAPTER 3: DEFINITIONS
3.2(25) “Person” | Definition of “Person” | 7
CHAPTER 20: RULEMAKING
20.15 | Petition for adoption of rules. | 120 - 121

CHAPTER 35: EMERGENCY AND TEMPORARY ORDERS AND PERMITS: TEMPORARY
SUSPENSION OR AMENDMENT OF PERMIT CONDITIONS

35.402(e) | Public notice and emergency orders | 195
CHAPTER 37: FINANCIAL ASSURANCE

37.1 through 37.61 General Financial Assurance Requirements 202 — 205
37.100 through 37.161 Financial Assurance Requirements For Closure,

Post Closure, And Corrective Action 205 — 207
37.200 through 37.281 Financial Assurance Mechanisms For Closure,

Post Closure, And Corrective Action 207 — 217
37.301 through 37.381 Wording Of The Mechanisms For Closure, Post

Closure, And Corrective Action 217 - 242
37.400 through 37.411 Financial Assurance Requirements For Liability

Coverage 242 — 243
37.501 through 37.551 Financial Assurance Mechanisms For Liability 243 - 247
37.601 through 37.671 Wording Of The Mechanisms For Liability 247 - 281
37.6001 through 37.6041 Financial Assurance For Hazardous And

Nonhazardous Industrial Solid Waste Facilities 320 -323

CHAPTER 281: APPLICATIONS PROCESSING

SUBCHAPTER A - APPLICATION PROCESSING
281.3(c) Application processing. 1722

CHAPTER 305: CONSOLIDATED PERMITS

SUBCHAPTER A — GENERAL PROVISIONS

305.1(a) (except the Scope and Applicability. 2314
reference to Chapter 401,
relative to Radioactive
Materials)

305.2 introductory paragraph | Definitions. 2315 -2318
(except the references to
Chapter 401, relative to
Radioactive Materials and
TWC 32.002), (1), (6), (11),
(12), (14), (15), (19), (20),
(24), (26), (27), (28), (31),
and (40) — (42)

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS

APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *

May 2012
Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified
State Citation Description Page
305.3 Abbreviations. 2318 — 2319
SUBCHAPTER C - APPLICATION FOR PERMIT
305.41 (except the reference | Applicability. 2319
to Chapter 401, relative to
Radioactive Materials, the
reference to TWC Chapter
32, and the last sentence
addressing post-closure
orders)
305.42(a), (b), (d) and (f) Permit application requirements. 2319 - 2320
h 305.43(b) Applicant requirements. 2320
z 305.44 (except (d) Signatories for applications. 2320 - 2321
305.45 (except (a)(7)(1) and Contents of Application for Permit 2321 - 2322
Ll ()
E 305.47 Retention of application data. 2322
305.50(a) introductory Additional requirements for a hazardous or 2324
:. paragraph through (a)(3) industrial solid waste permit application.
(except the last two
u sentences in 305.50(a)(2))
o 305.50(a)(4) introductory Additional permit information requirements. 2324 — 2326
paragraph through (a)(4)(D)
n 305.50(a)(4)(G) Additional requirements for a hazardous or 2326
industrial solid waste permit application.
m 305.50(a)(5) — (8) and (13) — | Additional requirements for a hazardous or 2326 — 2329
(16) industrial solid waste permit application.
> 305.50(b) An application specifically for a post-closure 2329 - 2330
= permit or for a post-closure order for post-closure
care.
: 305.51 Revision of Applications for Hazardous Waste 2330 - 2331
u, Permits.
SUBCHAPTER D - AMENDMENTS, MODIFICATIONS, RENEWALS, TRANSFERS,
u CORRECTIONS, REVOCATION, AND SUSPENSION OF PERMITS
q 305.61 Applicability for subchapter. 2333
305.62(a) (except the phrase | Causes for amendment. 2333
in the first sentence “under §
g 305.70 of this title.... Solid
n Waste Class | Modifications”
and the fifth sentence)
m 305.62(b) Application for amendment. 2333
m *Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
: 610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:

http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS

APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *

May 2012
Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified
State Citation Description Page
305.62(c) introductory Causes for amendment. 2333
paragraph (except the phrase
“other than . . . subsection (i)
of this section”)
305.62(c)(1) and (c)(2) Causes for amendment. 2333
introductory paragraph
305.62(c)(2)(A) (except the Causes for amendment. 2333
phrase “except for Texas
Pollutant Discharge
Elimination System (TPDES)
permits, ”
h 305.62(c)(2)(B) (except the Causes for amendment. 2333
z phrase “except for TPDES
permits, ")
m 305.62(d) (except (d)(6)) and | Application for amendment. 2334
E (e) - (h)
305.63 (a) introductory Renewal of permits. 2336 — 2337
= paragraph, (a)(1), (2), (3)
(except the last sentence),
(@) and (4)-(6)
o 305.64(a), (b) (except (b)(4) Transfer of Permits 2337 — 2338
and (b)(5)), (c), (e), and (g)
a 305.66(a) (except (a)(7)-(9)) Permit denial, suspension, and revocation. 2339 — 2340
and (d)
m 305.67(a) and (b) Revocation and suspension upon request or 2341
consent.
> 305.69(a) and (b) (except for | Solid waste permit modifications at the request of 2342 — 2343
= “Additional Contents of the permittee.
: Application for an Injection
Well Permit” and “Waste
u. Containing Radioactive
Materials; and Application
u Fee”)
305.69(c) — (k) (except (k) A.8 | Solid waste permit modifications at the request of 2343 — 2362
q —A.10) the permittee.
SUBCHAPTER F - PERMIT CHARACTERISTICS AND CONDITIONS
¢ 305.121 (except the phrases | Applicability for subchapter 2368
“radioactive material disposal”
n and “subsurface area drip
m dispersal systems”)
305.122 (a)-(c) Characteristics of permits. 2368 — 2369
m *Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
: 610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:

http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

State Citation Description Page
305.124 Acceptance of Permit. 2369
305.125 introductory Permittee responsibilities. 2369 — 2371

paragraph, (2), (4), (5)
(except the last two
sentences), (6) — (8), (9)
(except (9)(C)), (10) (except
the phrase “and 327), (11)
(except the phrase “as
otherwise required by
Chapter 336 of this title”
relative to Radioactive
Substances in (11)(B)), (12) —
(19), and (21)

305.127 introductory Conditions to be determined for Individual 2372 - 2374
paragraph, (1)(B)(iii), (1)(E), Permits.
(D)(F), (2), (3)(A) (except the
last two sentences), (3)(B),
(3)(C), (4)(B), and (5)(C)
305.128 Signatories to Reports. 2374 - 2375

SUBCHAPTER G - ADDITIONAL CONDITIONS FOR HAZARDOUS AND INDUSTRIAL SOLID
WASTE STORAGE, PROCESSING, OR DISPOSAL PERMITS

305.141 through 305.145 "Applicability" through "Release or Discharge of 2375 - 2376
Solid Waste".
305.150 Incorporation by Reference of 40 CFR 260.11 2379

through October 5, 2000.
SUBCHAPTER | - HAZARDOUS WASTE INCINERATOR PERMITS

305.171 Determining Operational Readiness. 2381 — 2382

305.172 (except (2)(A)(iii) & Determining Feasibility Compliance and Adequate 2382 — 2384

(iv)) Operating Conditions.

305.172(2)(A)(iii) & (iv) Determining Feasibility Compliance and Adequate Operating
Conditions.

(December 31, 2007)
See page 2010 of 30 TAC, as amended December 31, 2007 for the
authorized provision.

305.173 through 305.175 “Operation Prior to Final Amendment of the 2384 — 2385
Permit” through “Conditional exemption for
demonstrating compliance with certain Air
Standards”.

SUBCHAPTER J - PERMITS FOR LAND TREATMENT DEMONSTRATIONS USING FIELD TESTS
OR LABORATORY ANALYSES

305.181 through 305.184 Permitting requirements. 2385 — 2386

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

State Citation | Description | Page
SUBCHAPTER K - RESEARCH, DEVELOPMENT, AND DEMONSTRATION PERMITS
305.191 through 305.194 | Applicability; waiver; termination and renewal. | 2386 — 2387
SUBCHAPTER L - GROUNDWATER COMPLIANCE PLAN
305.401(c) | Investigation report. | 2387
SUBCHAPTER Q - PERMITS FOR BOILERS AND INDUSTRIAL FURNACES BURNING
HAZARDOUS WASTE
305.571 through 305.573 Applicability; Permit and Trial Burn Requirements; 2394 — 2396

Interim Status and Trial Burn Requirements.

SUBCHAPTER R — RESOURCE CONSERVATION AND RECOVERY ACT STANDARD PERMITS
FOR STORAGE AND TREATMENT UNITS

h 305.650 through 305.661 “General” through “Modifying a Standard Permit”. 2396 - 2401
z CHAPTER 324: USED OIL
SUBCHAPTER A - USED OIL RECYCLING
m 324.1 Federal Rule Adoption by Reference 2662
E 324.2 introductory paragraph | Definitions. 2662
- (6)
: 324.2 “Secondary Definitions: Note this definition is numbered 324.2(7) in the
U' containment” December 31, 2009 30 TAC.
o (January 1, 1997) See page 1697 of 30 TAC, as amended January 1, 1997 for the
authorized provisions.
a 324.2(8) and (9) Definitions “Sufficiently impervious to used oil” 2662
and “Synthetic oils”.
m 324.3 (except (5)) Applicability 2663
324.4 Prohibitions. 2663 - 2664
- 324.6 Generators. 2664
[ | 324.7 Collection centers. 2664 — 2665
: 324.11 through 324.14 “Transporters and Transfer Facilities” through 2665 — 2666
“Marketers of Used Oil Fuel”.
u 324.15 Spills.
u (January 1, 1997) See page 1703 of 30 TAC, as amended January 1, 1997 for the
q authorized provision.
324.16 Polychlorinated Biphenyls (PCBs) 2666
¢ 324.21 Suspension or revocation of registration. 2666
m *Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
: 610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:

http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012
Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified
State Citation | Description | Page

CHAPTER 335: INDUSTRIAL SOLID WASTE AND MUNICIPAL HAZARDOUS WASTE
SUBCHAPTER A - INDUSTRIAL SOLID WASTE AND MUNICIPAL HAZARDOUS WASTE IN
GENERAL
335.1 introductory paragraph | Definitions. 3224 - 3241

through (171) (except
redlined definitions and

phrases)

335.1(32) “Designated Definitions.

facility”, (86) “Manifest”, and

(87) “Manifest document See pages 2595-2596, and 2599 of 30 TAC, as amended December
number 31, 2001 for the authorized provisions.

(December 31, 2001)

335.2(a) and (c) Permit requirements. 3241 - 3242
335.2(e)-(9) Permit requirements for existing facilities, 3243

industrial solid waste facilities, conditionally-
exempt small quantity generators, storage
facilities, hazardous waste industrial waste or
municipal hazardous waste facilities.

335.2(i), (), () and (m) Permits required during active life; post-closure 3244
permit requirements; HSWA requirements; post-
closure order.

335.4 General prohibitions. 3245
335.5 (except (d)) Deed recordation of waste disposal. 3245 — 3246
335.6(a) Notification requirements. 3246
(See 335.6(a), effective 335.6(a) includes amendments not authorized by

7/29/92 in the Addendum to EPA.

the EPA Binder) See page 2 of the Addendum to the EPA Binder

(335.6(a) effective 7/29/92) for the wording of the
authorized version of this provision.

335.6(b) Notification requirements.

(January 1, 1997) See page 2381 of 30 TAC, as amended January 1, 1997 for the

authorized provision.

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

State Citation Description Page
335.6(c) Notification requirements. 3246 — 3247
(See 335.6(c) introductory 335.6(c) introductory paragraph includes

paragraph, effective 7/29/92 amendments not authorized by EPA.

in the Addendum to the EPA See pages 2 and 3 of the Addendum to the EPA
Binder) Binder (335.6 (c)introductory paragraph, effective
7/29/92) for the wording of the authorized version
of this provision.

335.6(d) (except the last Notification requirements for generators.
sentence) and (e)
See page 1856 of 30 TAC, as amended January 1, 1994 for the

(January 1, 1994) authorized provision.

335.6(f)-()) Notification requirements. 3247 — 3248
(See 335.6(0), effective 335.6(g) includes amendments not authorized by

7/29/92 in the Addendum to EPA.

the EPA Binder) See page 3 of the Addendum to the EPA Binder

(335.6(g) effective 7/29/92) for the wording of the
authorized version of this provision.

335.7 Bond or other financial assurance required. 3248

335.8(a)(1) and (2) Closure and post-closure requirements. 3249

335.9(a) (except (a)(2) and Recordkeeping and annual reporting procedures 3251 — 3252

3)) applicable to generators.

335.9(a)(2) and (3) Annual reporting procedures applicable to generators.

(January 1, 1997) See pages 2386-2387 of 30 TAC, as amended January 1, 1997 for
the authorized provision.

335.9(b) Generator who ships waste off-site must comply with reporting

requirements.
(January 1, 1994)
See page 1861 of 30 TAC, as amended January 1, 1994 for the
authorized provision.

335.10(a) introductory Exceptions to shipment of hazardous or Class | waste.
paragraph and (a)(1) (except
references to class 1 wastes) | See page 1861 of 30 TAC, as amended January 1, 1994 for the
authorized provision.

(January 1, 1994)

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

State Citation Description | Page
335.10(a)(3) (except the Shipment of waste by a generator.
phrase “, unless the
generator is identified in See page 2619 of 30 TAC, as amended December 31, 2001 for the

paragraph (2) of this section”) | authorized provision.

(December 31, 2001)
335.10(a)(4) Exports to foreign countries.

See page 2619 of 30 TAC, as amended December 31, 2001 for the
authorized provision.

335.10(a)(6) Shipment of waste by a generator to a designated 3253
facility in an authorized State not authorized to
regulate a particular waste.

(December 31, 2001)

335.10(b) (except Information requirements for manifest.
335.10(b)(5), (8), and (18))
See pages 2619-2620 of 30 TAC, as amended December 31, 2001
(December 31, 2001) for the authorized provision.

(See 335.10(b)(22), effective | 335.10(b)(22) includes amendments not authorized by EPA.
7/27/88 in the Addendum to See page 3 of the Addendum to the EPA Binder (335.10(b)(22)

the EPA Binder) effective 7/27/88) for the wording of the authorized version of this
provision.

335.10(b)(5), (8), and (18) Manifest requirements.

(January 1, 1994) See page 1862 - 1863 of 30 TAC, as amended January 1, 1994 for

the authorized provision.

335.10(c) (except the phrase | Manifest requirements.
“the United States customs
official,”)

See page 2620 of 30 TAC, as amended December 31, 2001 for the
authorized provision.
(December 31, 2001)

335.10(d) and (e) Additional generator manifest requirements.

(December 31, 2001) See pages 2620-2621 of 30 TAC, as amended December 31, 2001
for the authorized provision.

335.10(f) Additional generator manifest requirements for rail 3253
transporters.

335.11 (except (d)) Shipping requirements for transporters.

(December 31, 2001) See pages 2621-2623 of 30 TAC, as amended December 31, 2001

for the authorized provision.

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *

May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective

through December 31, 2009 unless otherwise specified

State Citation Description Page
335.12 (except 335.12(a)(5) Shipping requirements applicable to owners or 3255 — 3257
and (d)) operators of storage, processing or disposal
facilities.
335.13(a) Generator or primary exporter shall retain a copy of each manifest.

(January 1, 1997)

See page 2393 of 30 TAC, as amended January 1, 1997 for the
authorized provision.

335.13(c) and (d)

(January 1, 1994)

Recordkeeping and reporting by generators of greater than 1,000
kilograms of hazardous waste.

See page 1867 of 30 TAC, as amended January 1, 1994 for the
authorized provision.

335.13(e) and (f)

(January 1, 1997)

Additional recordkeeping requirements.

See page 2394 of 30 TAC, as amended January 1, 1997 for the
authorized provision.

335.13(q)

(January 1, 1994)

Additional recordkeeping and reporting requirements applicable to
generators.

See page 1868 of 30 TAC, as amended January 1, 1994 for the
authorized provision.

335.14

Recordkeeping requirements applicable to 3259
transporters of hazardous or Class | waste

335.15 introductory
paragraph

(January 1, 1994)

Recordkeeping and reporting requirements applicable to owners or
operators of storage, processing or disposal facilities.

See page 1868 of 30 TAC, as amended January 1, 1994 for the
authorized provision.

335.15(1) Recordkeeping requirements for owners and 3259
operators.

335.17(a) Special definitions for recyclable materials and 3260 — 3261
nonhazardous recyclable materials.

335.18(a) Variances from classification as a solid waste. 3261 — 3262

335.19 (except (d)) Standards and criteria for variances. 3262 — 3263

335.20 through 335.22 Variance to be classified as a boiler; procedures 3263 — 3264
for variances; additional regulations on case-by-
case basis.

335.23 (except (2)) Procedures for case-by-case regulation. 3264 — 3265

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

State Citation Description | Page

335.23(2) Notice requirements storing recyclable materials

(January 1, 1994) See page 1873 of 30 TAC, as amended January 1, 1994 for the
authorized provision.

335.24(a)-(f) Requirements for recyclable and nonhazardous 3265 - 3266
recyclable materials.

(See 335.24(b) introductory

paragraph and (c) 335.24(b) introductory paragraph and (c)

introductory paragraph, introductory paragraph include amendments not

effective 3/1/96, in the authorized by EPA.

Addendum to the EPA See pages 3 and 4 of the Addendum to the EPA

Binder) Binder (335.24(b) introductory paragraph and (c)

introductory paragraph effective 3/1/96) for the
wording of the authorized version of this provision.

335.24(m) and (n) Requirements for recyclable materials and 3268
nonhazardous recyclable materials.
335.29 introductory Adoption of appendices by reference.

paragraph through (3)
See page 2636 of 30 TAC, as amended December 31, 2001 for the

(December 31, 2001) authorized provision.

335.29(2) — (4) Adoption of appendices by reference. 3269

335.30 and 335.31 Appendix I; Incorporation by reference of 40 CFR 3269 - 3270
260.11.

SUBCHAPTER B - HAZARDOUS WASTE MANAGEMENT GENERAL PROVISIONS

335.41(a)-(d) (except (d)(1) Purpose, scope and applicability. 3270 - 3271

and (d)(5) — (8))

335.41(d)(1) Purpose, scope and applicability.

(December 31, 2001) See page 2638 of 30 TAC, as amended December 31, 2001 for the

authorized provision.

335.41(e) — (f) (except Purpose, scope and applicability. 3272
(H@)(A)(iii))
335.41(f)(2)(A)(iii) Purpose, scope and applicability.

(December 31, 2001) See page 2639 of 30 TAC, as amended December 31, 2001 for the

authorized provision.

335.41(9) — (j) Purpose, scope and applicability. 3272 - 3273
335.43(a) Permit Required. 3273
335.44 Application for existing on-site facilities. 3273

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS

APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *

May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

second sentence in (c)(3))

State Citation Description Page
335.45 Effect on existing facilities”. 3273 - 3274
(See 335.45(b), effective 335.45(b) includes amendments not authorized by
9/1/86, in the Addendum to EPA.
the EPA Binder) See pages 4 and 5 of the Addendum to the EPA
Binder (335.45(b) effective 9/1/86) for the wording
of the authorized version of this provision.
335.47 (except (b) and the Special requirements for persons eligible for a 3274 - 3275

Federal permit by rule.

335.47(b)

(December 31, 1999)

Special Requirements for Persons Eligible for a Federal Permit by

Rule.

See page 2605 of 30 TAC, as amended December 31, 1999 for the

authorized provision.

SUBCHAPTER C — STANDARDS APPLICABLE TO GENERATORS OF HAZARDOUS WASTE

335.61(except (f)) Purpose, scope and applicability. 3275 - 3276

335.62 Hazardous Waste Determination and Waste 3276
Classification

335.63 EPA identification numbers 3276

335.65 Packaging 3276

335.66 Labeling 3276

335.67 and 335.68

(December 31, 2001)

“Marking” and “Placarding”.

See page 2643 of 30 TAC, as amended December 31, 2001 for the

authorized provisions.

(January 1, 1994)

335.69 (except “and (n)” in Accumulation Time. 3277 - 3280
the introductory paragraph of

(a), (i), and (m))

335.70 Recordkeeping. 3280
335.71 Annual reporting requirements.

See page 1891 of 30 TAC, as amended January 1, 1994 for the

authorized provision.

335.73 through 335.75 “Additional reporting” through “Notification 3281
Requirements for Interstate Shippers”.
335.76 (except (d) and (h)) Additional requirements applicable to international 3281 — 3282

shipments.

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:

http://west.thomson.com.
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Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

State Citation Description | Page
335.76(d) Additional requirements applicable to international shipments.
(December 31, 2001) See page 2649 of 30 TAC, as amended December 31, 2001 for the
authorized provision.

335.77 Exemption for farmer disposing of waste 3282 - 3283
pesticides.

335.78 (except (b), (d)(2), (e) | Special requirements for hazardous waste 3283 — 3286

introductory paragraph, (f)(2), | generated by CESQG.
and (9)(2))

335.78 (b), (e) introductory Special requirements for hazardous waste generated by CESQG.

paragraph, (f)(2), and (9)(2)
See page 2420-2422 of 30 TAC, as amended January 1, 1997 for

(January 1, 1997) the authorized provision.

SUBCHAPTER D - STANDARDS APPLICABLE TO TRANSPORTERS OF HAZARDOUS WASTE

335.91 (except (e)) Scope. 3286

335.92 EPA Identification Number. 3286

335.93 (except (e)) Hazardous Waste Discharges 3286 — 3287

335.93(e) Hazardous Waste Discharges.

(December 31, 1999) See page 2616 of 30 TAC, as amended December 31, 1999 for the
authorized provision.

335.94 (except the phrase Transfer Facility Requirements. 3287

“owned or operated by a
registered transporter” in (a)
introductory paragraph)

SUBCHAPTER E - INTERIM STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS
WASTE STORAGE, PROCESSING, OR DISPOSAL FACILITIES

335.111 Purpose, scope and applicability. 3287 — 3288

335.112 (except (a)(17) and Standards. 3288 — 3290

(b)(7))

335.113 Reporting of emergency situations by emergency 3290 — 3291
coordinator.

335.115 through 335.128 “Additional reports” through “Financial Assurance”. 3291 - 3298

SUBCHAPTER F - PERMITTING STANDARDS FOR OWNERS AND OPERATORS OF
HAZARDOUS WASTE STORAGE, PROCESSING, OR DISPOSAL FACILITIES

335.151 Purpose, scope and applicability. 3298 — 3299
335.152 (except (c)(5) — (7)) Standards. 3299 — 3301
335.153 Reporting of emergency situations by emergency 3301

coordinator.

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified

State Citation Description | Page
335.154 Reporting requirements.
(January 1, 1997) See page 2437 of 30 TAC, as amended January 1, 1997 for the
authorized provision.
335.155 through 335.179 “Additional reports” through “Financial Assurance”. 3301 - 3323

SUBCHAPTER G - LOCATION STANDARDS FOR HAZARDOUS WASTE STORAGE,
PROCESSING, OR DISPOSAL

335.201(a) (except (a)(3)) Purpose, scope and applicability. 3325
335.201(c) Conditions for issuance of permit. 3325
335.202 introductory Definitions. 3325 - 3327

paragraph, (2), (4), (9) — (11),
(13), and (15) — (18)

335.203 Site selection to protect groundwater or surface 3327
water.

335.204(a) introductory Unsuitable site characteristics. 3327

paragraph

335.204(a)(1)-(5) Unsuitable site characteristics: storage or 3327

processing facilities, excluding storage surface
(See 335.204(a)(1), effective | impoundments.

5/28/86, in the Addendum to
the EPA Binder) 335.204(a)(1) includes amendments not
authorized by EPA.

See page 5 of the Addendum to the EPA Binder
(335.204(a)(1) effective 5/28/86) for the wording of
the authorized version of this provision.

335.204(b)(1)-(6) Unsuitable site characteristics: land treatment 3328
facilities.

See 335.204(b)(1) and (6),

effective 5/28/86, in the 335.204(b)(1) and (6) include amendments not

Addendum to the EPA authorized by EPA.

Binder) See pages 5 and 6 of the Addendum to the EPA

Binder (335.204(b)(1) and (6) effective 5/28/86)
for the wording of the authorized version of this
provision.

335.204(c)(1)-(5) Unsuitable site characteristics: waste piles. 3329

See 335.204(c)(1), effective 335.204(c)(1) includes amendments not

5/28/86, in the Addendum to authorized by EPA.

the EPA Binder) See page 6 of the Addendum to the EPA Binder
(335.204(c)(2) effective 5/28/86) for the wording of
the authorized version of this provision.

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012
Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified
State Citation Description Page

335.204(d)(1)-(5) Unsuitable site characteristics: storage surface 3330
impoundments.

See 335.204(d)(1), effective
5/28/86, in the Addendum to 335.204(d)(1) includes amendments not

the EPA Binder) authorized by EPA.

See page 6 of the Addendum to the EPA Binder
(335.204(d)(1) effective 5/28/86) for the wording of
the authorized version of this provision.

335.204(e) introductory Unsuitable site characteristics: landfills. 3331
paragraph
335.204(e)(1) introductory Unsuitable site characteristics: landfills. 3331

paragraph (except the phrase
"Except as. . . (B) of this
paragraph,” and the word
"event" at the end of the
paragraph)

335.204(e)(2) - (7) Unsuitable site characteristics: landfills. 3331

See 335.204(e)(6), effective 335.204(e)(6) includes amendments not

5/28/86, in the Addendum to authorized by EPA.

the EPA Binder) See page 7 of the Addendum to the EPA Binder
(335.204(e)(6) effective 5/28/86) for the wording of
the authorized version of this provision.

335.204(f) Unsuitable site characteristics: injection wells. 3332

335.205(a) introductory Prohibition of permit issuance. 3332 -3333
paragraph — (2) and (e)
SUBCHAPTER H - STANDARDS FOR THE MANAGEMENT OF SPECIFIC WASTES AND
SPECIFIC TYPES OF FACILITIES
335.211 and 335.212 “Applicability” through “Standards applicable to 3334
Generators and Transporters of materials used in
a manner that constitutes disposal”.

335.213 Applicability.

(January 1, 1997) See pages 2473-2474 of 30 TAC, as amended January 1, 1997 for
the authorized provision.

335.214 Use of waste, used oil, or other material. 3335

335.221 Applicability and Standards for Hazardous Waste 3335 -3336
Burned for Energy Recovery.

335.222 through 335.225 “Applicability of standards” through "Additional 3336 — 3341
Standards for Direct Transfer”.

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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EPA-APPROVED TEXAS REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM *
May 2012

Texas Administrative Code (TAC), Title 30, Environmental Quality, 2010, as amended, effective
through December 31, 2009 unless otherwise specified
State Citation Description Page

335.241 (except (b)(4) and Recyclable materials utilized for precious metal 3341 — 3342

(d)) recovery.

335.241(d) Recyclable materials utilized for precious metal recovery.

(January 1, 1997) See page 2483 of 30 TAC, as amended January 1, 1997 for the
authorized provision.

335.251 Spent lead-acid batteries being reclaimed. 3342

335.261 (except (e)) Universal Waste Rule 3342 — 3345

335.271 Purpose, Scope, and Applicability for Military 3346
Munitions.

335.272 Military Munitions Standards. 3346 — 3347

SUBCHAPTER O - LAND DISPOSAL RESTRICTIONS

335.431 Land disposal restrictions. 3386

SUBCHAPTER R - WASTE CLASSIFICATION

335.504 introductory Hazardous waste determination. 3397 — 3398

paragraph — (3)

335.504(4) Hazardous Waste Determination.

(December 31, 1999) See page 2726 of 30 TAC, as amended December 31, 1999 for the
authorized provision.

SUBCHAPTER U — STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS WASTE

FACILITIES OPERATING UNDER A STANDARD PERMIT

335.601 AND 335.602 Purpose, Scope and Applicability; Standards 3446 - 3448

*Copies of the Texas regulations that are incorporated by reference are available from West Publishing Company
610 Opperman Drive, Attention: Order Entry, Eagan, MN 55123; Phone: 1-800-328-9352. Website:
http://west.thomson.com.
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ADVISORY COMMITTEES AND GROUPS

8§ 7401-7671q (1970, as amended).
(18) FIFRA—The Federal Insecticide,

and Rodenticide Act, 7 USC, §8 135-136y/4

amended).

(1 9) General counsel—The  genera

(25) Person—An 1nd1v1dual corporation, organi-
zation, government or governmental subdivision or
agency, business trust, partnership, association, or
any other legal entrty
ties concemmg their respecnve cl i
apphcatlons, protests, complal

AQ » AN/ )N
Vs ¥ » A -

SUBCHAPTER A. PURPOSE

Section

5.1. Purpose.
5.2. Definitions.

SUBCHAPTER B. ADVISORY COMMITTEES
5.3. Creation and Duration of Advisory Committees Cre-
ated by the Commission.
5.4. Purpose and Duties of Advisory Committees.
5.5. Composition of Advisory Committees.
5.6. Membership Terms.
5.7. Membership.

- 5.8. Attendance.

5.5. Reimbursement.
5.10. Presiding Ofﬁ e
5.11. Mapner of Réporting.
5.12. Subeo nittees,
5.13~Meetings.

30 TAC § 5.2

or in part, an application.

(29) Public Information Act—Texas Publj
mation Act, Texas Government Code, Cha

act in his or her place.
(31) RCRA—The Resource Cofise

thorization Act, Public
Stat. 1613 (codified a
tions of 10 USC, 26

amended in scattered sec-
C, and 42 USC) (1986).

Source; ’Ihe prowsions of this § 3.2 adopted to be effective June
6, 1996, 21 TexReg 4697; amended to be effective July 16, 1997, 22
TexReg 6444; amended to be effective April 29, 1999, 24 TexReg
3203; amended to be effective June 30, 2002, 27 TexReg 5796.

RARA af M PR Y AANIT 2 () »

- . » w waw

SUBCHAPTER C. ADVISORY GROUF

Section
5.20. Advisory Groups.
5.21. Formation of Advisory-Groups.

SUBCHAPTER A. PURPOSE

§ 5:1. Purpose _
This chapter governs procedures for the creation
and operation of advisory committees and groups.

Source: The provisions of this § 5.1 adopted to be effective June
6, 1996, 21 TexReg 4705; amended to be effective October 8, 2002,
27 TexReg 9350.

§ 5.2. Definitions
The followmg words and terms, when used in this

Dap (13 have al- Q lll' meani RE LLIC
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30 TAC § 20.4 COMMISSION ON ENVIRONMENTAL QUALITY

—{(2)-Cross-index to-statute o-m-—on-the-last day—of the-commen
(A) For rules: to cross-reference or cite statutory, hever is later.
authority, for proposing or adopting the rule, accord Source: The provisions of this § 20.9 adopted to be effective Jyne

6, 1996, 21 TexReg 4719; amended to be effective March 27,

i i ts of egiste
ing to the requirements of the APA, Texas Reégister 28 TexReg 2605,

rules, and other applicable law.
(B) For written statements of policy or inteypre- § 20.11. Oral Presentations
tations that are prepared, adopted, or used by the (a) A person desiring to make an oral gresenta-

agency in discharging its functions, orders/ deci- . . . . -
gency . g1 ne ns, orde tion shall so indicate on the commission’¥ registra-
sions, and opinions: to cross-reference or cité statu- . . .
tion form provided at the hearing.

tory or regulatory anthority within the dociment. o ; : )
(c) The agency shall index, cross-index fo statute (b) The presiding officer will establish the order

and make available for public inspection the follow- of presentations at the hearing. . .

ing: . {c) When necessary, the presiding officer may
(1) sules; hn(lit): the number of ti k
2) other written statements of polity or interpre- € number of Limes a peryon may spea;
( POSFY P (2) the time period for oral presentations; and

tations that are prepared, adopted, /or used by the 3
agency in discharging its functions (3) the time period for raisihg questions.

(3) orders; {d) The presiding officer/may limit or exclude
(4) decisions; and cumulative, irrelevant, 6r unduly repetitious
presentations.

(5) opinions. . /
Source: The provisions of tiis § 20.11 adopted to be effective

Source: The provisions of this § 20/4 adopted to be effective Fune 6, 19 Reg 4719
April 18, 2002, 27 TexReg 3191. une 6, 1996, 21 TexReg 4717

§ 20.13. Action o
(a) After the clos¢ of the hearing and the receipt of

all documents, th¢ presiding officer shall prepare a
report to the copimission, which shall include:

§ 20.5. Mailing List of Fersons Requesting No-
tice of Rulemaking

The executive director shall maintain a mailing

list of persons requestiffg advance notice of pro-

posed commission rules,/When the commission sends (1) a summafy of the subject of the hearing;
notice of proposed rules to the secretary of state, the (2) a review and analysis of the comments sub-
executive director shall also send notice of proposed  mitted;

rules by regular mafl to each person on the list; (3) any fevisions recommended as the result of

however, Kfailure tg provide the notice does not public cq

invalidate' any action taken or rule adopted. At the

end of each statefiscal year, the executive director

will notify all pgrsons included on the list of the . .

requirement to/ affirmatively express a desire to (5Y other pertinent information.

continue receiying the notices described herein, and (b) The report shall be submitted to the commis-

shall eliminaté those persons on the list who donot  sién for final action.

respond within 30 days of this notification. Source: The provisions of this § 20.13 adopted to be effective
Source: Thefprovisionsof this§ 20.5 adopted to be effective June 67 &; exReg-4719:

6, 1996, 21 T¥xReg 4719.

ment presented;

(4) a/fopy of the rule as recommended for adop-
tion; 3

§ 20.15. Petition for Adoption of Rules

8 20.7,/ Appearance ! (a) Any person may petition the commission to
Any person may appear in person or by autho-  request the adoption of a rule. Petitions shall be

rized fepresentative at a rulemaking hearing. A gybmitted in writing to: Executive Director, Texas

repregentative shall disclose his authority to speak  commission on Environmental Quality, PO. Box

for the person represented. _ 13087, Austin, Texas 78711-3087, and shall comply
Sgurce: The provisionsofthis§ 20.7 adopted to be effective June with the following requirements:

6. 996, 21 TexReg 4719. )
(1) each rule requested must be submitted by

¥ 20.9. Submission of Documents separate petition;
Written documents may be submitted to the ex- (2) each petition must state the name and address
ecutive-director-no-laterthan-the-time-o “‘“»“'_‘_ ofthepetitioner;'

120
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N0 adited-to—inspe

WATER QUALITY FEES

(3) each petition shall include: .

(A) a brief explanation of the proposed rule;

(B) the text of the proposed rule prepared in a
manner to indicate the words to be added or deleted
from the text of the current rule, if any;

(C) a statement of the statutory or other authority
under which the proposed rule is to be promulgated;
and

(D) an allegation of injury or inequity that could
result from the failure to adopt the proposed rule.

(b) A petition may be denied for failure to comply
with the requirements of subsection (a) of this section.

(c) Within 60 days after submission of a petition,
the commission shall consider the petition and shall
either deny the petition in writing, stating its rea-
sons for the denial, or shall initiate rulemaking
proceedings in,accordance with the APA.

Source: The provisions of this § 20.15 adopted to be effective
June 6, 1996, 21 TexReg 4719; amended to be effective March 27,
2003, 28 TexReg 2605.

Section

21.1.. Purpose and Scope.

21.2. Definitions and Abbreviations. -

21.3. Fee Assessment.

21.4. Fee Period, Adjustment, and Payment.

§ 21.1. Purpose and Scope

(a) It is the purpose of this chapter to implement
the Water Quality Fee Program.

(b) An annual fee will be assessed against waste-
water permit holders authorized to treat or dis-
charge wastewater into or adjacent to the waters in
the state under Texas Water Code (TWC), Chapter
26, and against each person holding a right acquired
under authority of TWC, Chapter 11, and the rules of

the commission to impound, divert, or use states

water, except for those exemptions specified in § 21.
3(c) of this chapter (relating to Fee Assessthent).
Only one fee is assessed for each permit

(¢) The fees to be assessed under this chapter do
not apply to general permits.

(d) The fee shall be in propdrtion to the level of
authorization for use of staté water or for the treat-
ment or discharge of wdStewater.

(e) All resulting reévenue shall be deposited in the
Water Resources’Management Account for the pur-
pose of suppl€menting other revenue appropriated
by the legi€lature to pay the expenses of the commis-
sion jrr'the following programs:

Water quality administration, including, but

121

30 TAC § 21.2

$- 2017, Emergency-Rules

If the commission finds that an imminent peri

hearing that it finds
circumstances. The co!
ten finding which sha,

facilities and enforcement of the provisions «f TWC,
Chapter 26, the rules and orders of the e6mmission
related to wastewater discharges apd waste treat-
ment facilities, and the provisigr§ of commission
permits governing wastewaterdischarges and waste-
water treatment facilities;
(2) The Texas Clean Rivers Program, under TWC,
§ 26.0135, which pr6nitors and assesses water qual-
ity conditions that support water quality manage-
ment decisigfis necessary to maintain and improve
the qualjty of the state’s water resources (as defined
in TWC, § 26.001(5)); and
) Any other water resource management pro-
grams reasonably related to the activities of the
persons required to pay a fee under TWC, § 26.
0291.

Source: The provisions of this § 21.1 adopted to be effective
October 6, 2002, 27 TexReg 9356.

8§ 21.2. Definitions and Abbreviations

(a) Definitions. The following words and terms,
when used in this chapter, shall have the following
meanings, unless the context clearly indicates
otherwise.

(1) Aquaculture—The commercial propagation
and/or rearing of aquatic species utilizing ponds,
lakes, fabricated tanks and raceways, or other simi-
lar structures.

(2) Flow—The total by volume of all wastewater



US EPA ARCHIVE DOCUMENT

- and icipal Hazardous Waste); and

EMERGENCY AND TEMPORARY ORDERS AND PERMITS 30 TAC § 35.501

o horization unde fs—perm O the Source: The provisions of this § 35.402 adopted to be effective
hazardous waste in need of immediate managemen}/ December 10, 1998, 23 TexReg 12413.

(b) In addition to the information required under SUBCHAPTER-H—RABDICACTIVE
§ 35.24 of this title (velating to Applicatiory for SUBSTANCES AND MATERIALS
Emergency or Temporary Order) a party, othef than EMERGENCY ORDERS

the executive director, requesting such ag emer-
gency order shall include a description of Any alter-  § 35.501. Emergency Orders Relating to Radio-

natives investigated. active Substances

(c¢) The executive director shall revietv the request (a) When an emergency exists as a result/of a
and may require the requesting pArty to supply  matter under the commission’s jurisdiction that re-
additional information as may b¢ reasonably re- quires immediate action to protect the publi¢ health

quired to assist in making the ffhdings set out in  ©OF safety or the environment, the commission or
executive director may issue an emergepcy order

subsection (a) of this section. Tor T W Code 8 5516, and 7 Healit
(d) An emergency order issfed under this section: :2 deé afz;t(y'asco ::g 400 fb 56. 216, and lgxas Healt

(1) shall not exceed 90 ddys in duration; (b) The commission or executive director may
(2) shall clearly speciff the hazardous wastes to  issue an emergency order directing /any action or
be received, and the ménner and location of their = corrective measure needed to correct or remove the

threat to public health or safety or the environment
when the commission or executiye director deter-
mines that radioactive substancey'under its jurisdic-
tion threatens the public health or safety or the
environment and that the lic¢nsee managing the
) . radioactive substances is unabl¢ to remove the threat.
(4? shall. corperate, to the extent p-ossﬁ?le and (c}) An emergency order isgued under this section

not inconsijétent with the emergency situation, all . . _
takes effect immediately. A person to whom an

applicabl¢g'requirements of this chapter and Chapter S . .
3515 of tfis ti%le (relating to Industp;-ial Solid Wzste emergency order is direct¢d shall comply immedi-
’ ately with that order.

{(5Y for underground injection control permits is- (d) The emergency orgder Sh?u b? delivered t}o the
sugd under this section, shall be for no longer 5ojoon to whom- the I:der 1 d1recjced by d
? g delivery or by certified fmail, return receipt requested.

garation tha{; reqlillred to p reverl1t thehhazard The Affidavit of personal gervice, proof of mailing to the
n]ectlon authorized may not result in the movement proper address, or fhe receipt shall be conclusive

processing, storage, of disposal;

(3) may be termigfated by the commission at any
time without noticé and hearing if it determines that
termination is appropriate to protect human health
or the environphent;

e ° ~  evidence of service
((ie) Pllllblllf nﬁ) tice shlall ac:grr:lp anyf the eg‘g Tgency (e) If the commission or executive director issues
order, shall allow at least ays lor publlc com- 4}, emergency ofder without notice or hearing, the

ment, and shall be given at least 30 d-ays bfefore the mmission shll provide the person to whom the
hearing on the emergency order..Pubhc notice of t.he order is direcfed an opportunity for a hearing on
order may be given at the same time as public notice written requst within 30 days of the date of the
and opp ortunity for comment on the Orderf andthe o g 1fa hoh ring is requested, notice of the hearing
two notices may be combined. The notice shall shall be giyen to the person to whom the order is
include: . directed by hand delivery or certified mail, retrn

(1) the name and address of the applicant; receipt requested, at least ten days before the hearing.

(2) the name and location of the hazardous waste A requested hearing shall be held not earlier than
management facility; the 11th day and not later than the 20th day follow-

(3) a brief description of the wastes involved; ing the date OF 1:ece1p t of the hearing request.
(4) a brief description of the action authorized or (B/All provisions of the emergency order shall

to be authorized, and the reasons for authorization; repfain in full force and effect during the pendency
! '  of/a hearing, unless otherwise altered by the

(5) the duration of the emergency order; and chémmission. At the conclusion of the hearing and
(6) the name and address of the commission (the after the proposal for dec1smn is made, the commis-

office granting the order). : tsion-shall makea determinatio
195
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SUBCHAPTER V. FINANCIAL ASSURANCE FOR
CLASS B SEWAGE SLUDGE FOR LAND APPLICATION
UNITS

Section

37.9090. Applicability.

37.9095. Definitions. '

37.9100. Commercial Liability Insurance.

37.9105. Environmental Impairment Insurance.

37.9110. Submission of Documents.

37.9115. Approval of Mechanisms.

37.9120. Incapacity of Responsible Person or Insurance
Company.

37.9125. Transfer of Ownership or Operational Control.

37.9130. Drawing on the Financial Assurance
Mechanisms.

37.9135. Continuous Financial Assurance Required.

37.9140. Termination of Mechanisms.

37.9145. Certificate of Insurance for Commercial Liability.

37.9150. Endorsement for Commercial Liability.

37.9155. Certificate of Insurance for Environmental
Impairment.

SUBCHAPTER W. FINANCIAL ASSURANCE FOR
QUARRIES

37.9160.- Applicability.

37.9165. Definitions.

37.9170. Financial Assurance Requirements for Reclama-
tion and Restoration.

37.9175. Financial Assurance Mechanisms for
Reclamation.

37.9180. Financial Assurance Requirements for
Restoration.

37.9185. Trust Fund Requirements.

37.9190. Trust Agreement Wording.

37.9195. Surety Bond Guaranteeing Payment
Requirements.

37.9200. Payment Bond Wording.

37.9205. Irrevocable Standby Letter of Credit
Requirements.

37.9210. Irrevocable Standby Letter of Credit Wording.

37.9215. Insurance Requirements.

37.9220. Certificate of Insurance Wording.

37.9225. Financial Test Requirements,

37.9230. Financial Test Wording.

37.9235. Corporate Guarantee Requirements.

37.9240. Corporate Guarantee Wording.

SUBCHAPTER X. FINANCIAL ASSURANCE

REQUIREMENTS FOR BRINE EVAPORATION PITS
37.9245. Applicability.
37.9250. Definitions.
37.9255. Submission of Documents.
37.9260. Financial Assurance Requirements for Closure

and Post Closure of Brine Evaporation Pits.

37.9265. Third Party Pollution Liability Requirements for

Brine Evaporation Pits.
SUBCHAPTER A. GENERAL FINANCIAL
ASSURANCE REQUIREMENTS .

§ 37.1. Applicability

This chapter applies to an owner or operator
required to provide financial assurance. The terms
“owner or operator” and “owner and operator” are
used throughout this chapter to indicate any or all of

the following: owner, operator, licensee, permittee,
registrant, or person. Refer to the applicable sub-
chapter(s) of this chapter for guidance specific to a
program area.

Source: The provisions of this § 37.1 adopted to be effective

December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.11. Definitions

The following words and terms, when used in this
chapter, shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Asseis—All existing and all probable future
economic benefits obtained or controlled by a par-
ticular entity. -

(2) Closure plan—The plan for closure prepared
in accordance with commission requirements.

(3) Corporate guarantor—Must be the direct or
higher-tier parent corporation or a firm with a
substantial business relationship with the owner or
operator.

(4) Current assets—Cash or other assets or re-
sources commonly identified as those which are
reasonably expected to be realized in cash or sold or
consumed during the normal operating cycle of the
business.

(5) Current closure cost estimate—The most re-
cent of the estimates prepared for closure.

(6) Current cost estimate—The most recent esti-
mates prepared in accordance with commission
requirements for the purpose of demonstrating fi-
nancial assurance for closure, post closure, or cor-
rective action.

(7) Current liabilitiés—Obligations whose liquida-
tion is reasonably expected to require the use of
existing resources properly classifiable as current
assets or the creation of other current liabilities.

(8) Current post closure cost estimate—The most
recent of the estimates prepared in accordance with
commiSsion requirements.

(9) Current plugging and abandonment cost
estimate—The most recent of the estimates prepared
in accordance with Chapter 331 of this title (relating
to Underground Injection Control).

(10) Entity—For the purposes of this chapter,
means a legal organization engaged in lawful busi-
ness or purpose, such as a corporation, partnership,
sole proprietorship, limited liability company, lim-
ited liability partnership, or limited partnership or
similar business organization.
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(11) Face amount—The total amount the insurer
is obligated to pay under an insurance policy, ex-
cluding legal defense costs.

(12) Financial responsibility—This term shall be
used interchangeably with financial assurance.

(13) Independent- audit—An audit performed by
an independent certified public accountant in accor-
dance with generally accepted auditing standards.

(14) Liabilities—Probable future sacrifices of eco-
nomic benefits arising from present obligations to
transfer assets or provide services to other entities in
the future as a result of past transactions or events,

(15) Net working capltal—Current assets minus
current liabilities.

(16) Net worth—Total assets minus total liabili-
ties and equivalent to owner’s equity.

(17) Parent corporation—A corporation which di-
rectly owns at least 50% of the voting stock of the
corporation which is the facility owner or operator;
the latter corporation is deemed a subsidiary of the
parent corporation.

(18) Permit—Written permission from the com-
mission, including a permit, license, registration, or
other authorization, to engage in a business or
occupation, to perform an act (such as to build,
install, modify, or operate a facility), or to engage in
a transaction, which would be unlawful absent such
permission.

(19) Post closure—This term shall be used inter-
changeably with the term “Post closure care.”

(20) Post-closure order—An order issued by the
commission for post-closure care of interim status
units, a corrective action management unit unless
authorized by permit, or alternative corrective ac-
tion requirements for contamination commingled
from RCRA and solid waste management units.

(21) Post-closure plan—The plan for post-closure
care prepared in accordance with commission
requirements.

(22) Program area—Commission areas under
which the facility is permitted, licensed, or regis-
tered to operate, including, but not limited to, In-
dustrial and Hazardous Waste, Underground Injec-
tion Control, Municipal Solid Waste, or Petroleum
Storage Tanks.

(23) Standby trust—An unfunded trust estab-
lished to meet the requirements of this chapter.

(24) Substantial business relationship—A relation-
ship where the guarantor is a corporation and owns
at least 50% of the entity guaranteed.

(25) Tangible net worth—The tangible assets that
remain after deducting liabilities; such assets would
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not include intangibles such as goodwﬂl and rights
to patents or royalties.

Source: The provisions of this § 37.11 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
November 2, 1998, 23 TexReg 11159; amended to be effective
October 7, 1999, 24 TexReg 8555; amended to be effective March
21, 2000, 25 TexReg 2347; amended to be effective January 30,
2003, 28 TexReg 687.

§ 37.21.

The mechanisms submitted for compliance with
this chapter must be worded as they appear in
Subchapter D or G of this chapter (relating to
Wording of the Mechanisms for Closure, Post Clo-
sure, and Corrective Action or Wording of the Mecha-
nisms for Liability). The executive director shall
determine the acceptability of the mechanisms
submitted.

Source: The provisions of this § 37.21 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.31.

(a) An owner or operator required by this chapter
to provide financial assurance for closure, post
closure, or liability coverage must submit an origi-
nally signed financial assurance mechanism to the
executive director 60 days prior to acceptance of
waste. The mechanism must be in effect before the
initial receipt of waste.

(b) An owner or operator required by this chapter
to provide financial assurance for corrective action
must submit an originally signed financial assur-
ance mechanism 60 days after the permit or order
requiring the corrective action financial assurance
is sigried by the executive director or commission.
The mechanism must be in effect when submitted.

Source: The provisions of this § 37.31 adopted to be effective

December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.41.

Wording and Approval of Mechanisms

Submission of Documents

Use of Multiple Financial Assurance
Mechanisms .

(a) An owner or operator may satisfy the require-
ments of this chapter by establishing more than one
financial assurance mechanism per facility. These
mechanisms are limited to those specified in this
chapter. For closure, post closure, or corrective
action, the financial test or corporate guarantee may
not be combined with another mechanism. For
liability coverage, the owner or operator may not
combine a financial test covering part of the liability
coverage requirement with a guarantee unless the
financial statement of the owner or operator is not
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consolidated with the financial statement of the
guarantor.

(b) It shall be the combination of mechanisms,
rather than the single mechanism, which shall pro-
vide financial assurance for an amount that must be
at Jeast equal to the minimum financial assurance
requirements of this chapter.

(c) If an owner or operator uses a trust fund in
combination with a surety bond or irrevocable
standby letter of credit, the owner or operator may
use that trust fund as the standby trust fund for the
other mechanisms.

(d) A single standby trust may be established for
two or more mechanisms.

(e) The executive director may call on any or all of
the mechanisms to satisfy the requirements for which
financial assurance was provided.

() If an owner or operator demonstrates the
required liability coverage through the use of a
combination of financial assurance mechanisms,
the owner or operator shall specify at least one such
assurance as “primary” coverage and shall specify
other assurance as “excess.”

Source: The provisions of this § 37.41 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

8§ 37.51. Use of a Financial Assurance Mecha-
nism for Multiple Facilities

An owner or operator may use a financial assur-
ance mechanism as specified in this chapter to meet
the requirements of this chapter for more than one
facility, provided that the facilities are in the same
program area. Financial assurance submitted to the
executive director shall include a list showing for
each facility covered by the mechanism: the name,
physical and mailing addresses of the facility, each
program area and permit number, the rules regulat-
ing the program under which the facility is permit-
ted, and the amount of funds demonstrated for each
permit, for closure, post closure, corrective action,
and liability. The amount of funds available through
the mechanism must be no less than the sum of
funds that would be available if a separate mecha-
nism had been established and maintained for each
facility. In directing funds available through the
mechanism for any of the facilities covered by the
mechanism, the executive director may call on only
the amount of funds designated for that facility,
unless the owner or operator agrees to the use of
additional funds available under the mechanism.
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Source: The provisions of this § 37.51 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.52. Use of a Universal Financial Assurance
Mechanism for Multiple Facilities
and Program Areas

(a) An owner or operator may use a universal
mechanism to meet the requirements of this chapter
for multiple facilities permitted in multiple program
areas, provided the mechanism is allowed to be used
in the program areas represented. The amount of
funds demonstrated by the universal mechanism
must be no less than the sum of funds that would be
available if separate mechanisms were established
and maintained. The wording of the mechanisms
must be in a form satisfactory to the executive
director. The available mechanisms are those speci-
fied in this chapter, except that the financial test or
corporate guarantee may not be combined with
other specified mechanisms and a standby trust
fund shall be required in certain circumstances. For
liability coverage, the owner or operator may not
combine a financial test covering part of the liability
coverage requirement with a guarantee unless the
financial statement of the owner or operator is not
consolidated with the financial statement of the
guarantor.

(b) A universal mechanism submitted to the ex-
ecutive director shall include a list showing, for each
facility covered by the mechanism: the name, physi-
cal and mailing addresses of the facility, each pro-
gram area and permit number, the rules regulating
the program under which the facility is permitted,
and the amount of funds demonstrated for each
permit for closure, post closure, corrective actior,
and liability. The anniversary date of the universal
mechanism is the date on which owners or opera-
tors shall make an annual inflation adjustment for
all facilities demonstrating through the universal
mechanism. In directing funds available through the
universal mechanism for any of the facilities covered
by the mechanism, the executive director may call
on only the amount of funds designated for each
permit for that facility, unless the owner or operator
agrees to the use of additional funds available under
the mechanism.

(c) An owner or operator who intends to use the
financial test or corporate guarantee as a universal
mechanism, must certify the ability to meet the
financial test or corporate guarantee requirements
for each of the corresponding program areas for
which the universal mechanism is intended to cover.



US EPA ARCHIVE DOCUMENT

FINANCIAL ASSURANCE

Source: The provisions of this § 37.52 adopted to be effective
November 2, 1998, 23 TexReg 11159; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.61.

Upon written request by the owner or operator,
the executive director shall provide written consent
to termination of a financial assurance mechanism
when:

(1) an owner or operator substitutes and receives
approval from the executive director for alternate
financial assurance as specified in this chapter; or

(2) the executive director releases the owner or
operator from the requirements of this chapter.

Source: The provisions of this § 37.61 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.71.

Termination of Mechanisms

Incapacity of Owners or Operators,
Guarantors, or Financial Institu-
tions
(a) An owner or operator must notify the execu-

tive director by certified mail of the commencement

of a voluntary or involuntary proceeding under Title

11 (Bankruptcy), United States Code, naming the

owner or operator as debtor, within ten business

days after the commencement of the proceeding. As
required under the terms of the guarantee, a guar-

antor of a corporate guarantee as specified in § 37.

261 of this title (relating to Corporate Guarantee)

and a corporate guarantee as specified in § 37.551

of this title (relating to Corporate Guarantee for

Liability) shall make such a notification if named as

a debtor.

(b) An owner or operator who fulfills the require-
ments of this chapter shall be deemed to be without
the required financial assurance coverage in the
event of bankruptcy of the trustee or issuing institu-
tion, or a suspension or revocation of the authority
of the trustee institution to act as trustee or of the
institution issuing the surety bond, irrevocable
standby letter of credit, or insurance policy to issue
such mechanisms. The owner or operator must
establish other acceptable financial assurance within
60 days after such an event.

Source: The provisions of this § 37.71 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347,

§ 37.81.

Transfer of Ownership or Operational
Control .
When a transfer of ownership or operational con-

trol occurs, the old owner or operator shall comply
with the requirements of this chapter, until the
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executive director determines that the new owner or
operator has demonstrated compliance with the
requirements of this chapter. Upon determination by
the executive director that the new owner or opera-
tor is in compliance with this chapter, the executive
director shall provide written consent to termina-
tion of the financial assurance mechanism to the old
owner or operator in accordance with § 37.61 of
this title (relating to Termination of Mechanisms).

Source: The provisions of this § 37.81 adopted to be effective
December 30, 1996, 21 TexReg 12297.

SUBCHAPTER B. FINANCIAL
ASSURANCE REQUIREMENTS FOR
CLOSURE, POST CLOSURE, AND
CORRECTIVE ACTION

§ 37.100. Applicability

This subchapter applies to an owner or operator
required to provide financial assurance for closure,
post closure, or corrective action.

Source: The provisions of this § 37.100 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.101. Drawing on the Financial Assurance

Mechanisms

The executive director may call on the financial
assurance mechanism(s) when an owner or opera-
tor who is required to comply with this chapter has:

(1) failed to perform closure, post closure, or
corrective action when required;

(2) failed to provide an alternate financial assur-
ance mechanism, when required; or

(3) failed to provide continuous financial assur-
ance coverage.

Source: The provisions of this § 37.101 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.111. Continuous Financial Assurance Re-
quired .

The owner or operator of a facility required by this
chapter to provide financial assurance for closure,
post closure, or corrective action, shall provide
continuous financial assurance until the executive
director provides written consent to termination in
accordance with § 37.61 of this title (relating to
Termination of Mechanisms).

Source: The provisions of this § 37.111 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.121. Current Cost Estimate
The owner or operator of each facility required by
this chapter to provide financial assurance for clo-
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sure, post closure, or corrective action must estab-
lish financial assurance in an amount no less than
the current cost estimate.

Source: The provisions of this § 37.121 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.131.

Annual Inflation Adjustments to Clo-
sure Cost Estimates

During the active life of the facility, the owner or
operator must adjust the current cost estimate for
inflation within 60 days prior to the anniversary date
of the first establishment of the financial assurance
mechanism. For owners or operators using the fi-
nancial test or corporate guarantee, the current cost
estimate must be adjusted for inflation within 30
days after the close of the firm’s fiscal year and
before submission of updated information to the
executive director as specified in this chapter. The
adjustment must be made using an inflation factor
derived from the most recent annual Implicit Price
Deflator for Gross National Product published by
the United States Department of Commerce in its
Survey of Current Business, as specified in para-
graphs (1) and (2) of this section. The inflation factor
is the result of dividing the latest published annual
Deflator by the Deflator for the previous year.

(1) The first adjustment is made by multiplying
the current cost estimate by the inflation factor. The
result is the adjusted current cost estimate.

(2) Subsequent adjustments are made by multi-
plying the latest adjusted cost estimate by the latest
inflation factor. _

(3) If there is a revised current cost estimate in
current dollars approved by the executive director
prior to the anniversary date described in this sec-
tion, then the owner or operator is not required to
make an inflation adjustment. However, a revised
current cost estimate in current dollars shall be
adjusted for inflation for subsequent years as re-
quired by this section.

Source: The provisions of this § 37.131 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.141.

Whenever the current cost estimate increases to
an amount greater than the amount being provided
in the financial assurance mechanism(s), the owner
or operator must either cause the amount of the
financial assurance to be increased and submit
evidence of such increase to the executive director,
or obtain additional financial assurance in accor-

Increase in Current Cost Estimate
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dance with this chapter to cover the increase. This
adjustment must be made within 60 days after the
owner or operator becomes aware, or is notified by
the executive director, of the increase.

Source: The provisions of this § 37.141 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.151. Decrease in Current Cost Estimate

An owner or operator may request that the execu-
tive director approve a decrease in the current cost
estimate. The revised current cost estimate must be
approved by the executive director. Whenever the
revised current cost estimate decreases to an amount
less than the amount being provided in the financial
assurance mechanism(s), the owner or operator
may submit a written request for a reduction in the
amount of the financial assurance to the executive
director. Following written approval by the execu-
tive director, the amount of the financial assurance
may be reduced to the amount of the revised current
cost estimate. An owner or operator may simulta-
neously request the executive director’s approval of
both a revised current cost estimate and a reduction
in the amount of the financial assurance.

Source: The provisions of this § 37.151 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.161. Establishment of a Standby Trust

An owner or operator who uses a surety bond or
an irrevocable standby letter of credit to satisfy the
requirements of this chapter must establish a standby
trust fund. Under the terms of the bond or letter of
credit, all payments made under the bond or all
amounts paid pursuant to a draft by the executive
director shall be deposited by the surety or issuing
institution directly into the standby trust fund or in
accordance with instructions from the executive
director. This standby trust fund must meet the
requirements of the trust fund specified in § 37.201
of this title (relating to Trust Fund), except that:

(1) an originally signed duplicate of the trust
agreement must be submitted to the executive direc-
tor with the surety bond or irrevocable standby
letter of credit, and

(2) unless the standby trust fund is funded pursu-
ant to the requirements of this chapter, the following
are not required by this section:

(A) payments into the trust fund as specified in
§ 37.201 of this title;

(B) updating of Schedule A of the trust agreement
to show current cost estimates for closure, post
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closure, or corrective action;

(C) annual valuations as required by the trust
agreement; and

(D) notices of nonpayment as required by the
trust agreement.

Source: The provisions of this § 37.161 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

SUBCHAPTER C. FINANCIAL
ASSURANCE MECHANISMS FOR
CLOSURE, POST CLOSURE, AND

CORRECTIVE ACTION

§ 37.200. Applicability

This subchapter applies to an owner or operator
required to provide financial assurance for closure,
post closure, or corrective action. For additional
requirements relating to specific mechanisms and
exceptions allowed under a program area, refer to
the applicable subchapter(s) of this chapter.

Source: The provisions of this § 37.200 adopted to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.201. Trust Fund

(a) An owner or operator may satisfy the require-
ments of financial assurance by establishing either a
fully funded trust or a pay-in trust which conforms
to the requirements of this section, in addition to the
requirements specified in Subchapters A and B of
this chapter (relating to General Financial Assur-
ance Requirements and Financial Assurance Require-
ments for Closure, Post Closure, and Corrective
Action), and submitting an originally signed dupli-
cate of the executed trust agreement to the executive
director.

(b) The trustee must be an entity which has the
authority to act as a trustee and whose trust opera-
tions are regulated and examined by a federal or
state agency.

{c) The wording of the trust agreement must be
identical to the wording specified in § 37.301(a) of
this title (relating to Trust Agreement) including a
formal certification of acknowledgment as specified
in § 37.301(b) of this title.

(d) Schedule A of the trust agreement as specified
in§ 37.301(a) of this title must be updated within 60
days after an approved change in the amount of the
current cost estimate or annual inflation adjustments.

{(e) A fully funded trust requires that the initial

payment into the trust fund be at least equal to the
current cost estimate, or when a combination of
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mechanisms are used in accordance with § 37.41 of
this title (relating to Use of Multiple Financial Assur-
ance Mechanisms), the initial payment plus the
amount of the combined mechanism(s) must be at
least equal to the current cost estimate. A receipt
from the trustee for the initial payment must be
submitted by the owner or operator to the executive
director with the originally signed duplicate of the
trust agreement.

(f) In the case of a pay-in trust for closure or post
closure, payments into the trust fund must be made
annually by the owner or operator over the term of
the initial permit or over the remaining life of the
facility, whichever is shorter. In the case of a pay-in
trust for corrective action for known releases, the
payments into the trust fund must be made annually
by the owner or operator over one-half of the esti-
mated length of the corrective action program. The
periods referred to in this subsection are the pay-in
periods. The payments into the trust fund must be
made in accordance with this subsection. During the
period of post closure, a pay-in trust for post closure
may not be used.

(1) For a pay-in trust used to demonstrate finan-
cial assurance for closure and post closure, the first
payment into the fund must be at least equal to the
current cost estimate for closure or post closure, less
the amount of the combined mechanisms, divided
by the number of years in the pay-in period. Subse-
quent payments must be made no later than 30 days
after each anniversary date of the first payment. The
amount of subsequent payments must be deter-
mined by the following formula:

CE-CV
Next payment =
Y

where CE is the current closure and post closure

" cost estimates, CV is the current value of the trust
fund, and Y is the number of years remaining in the
pay-in period.

(2) For a pay-in trust used to demonstrate finan-
cial assurance for corrective action, the first pay-
ment into the trust fund must be at least equal to
one-half of the current cost estimate for corrective
action, less the amount of the combined mecha-
nisms, divided by the number of years in the correc-
tive action pay-in period. The amount of subsequent
payments must be determined by the following for-
mula:
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RB-CV
Next payment =
¢

where RB is the most recent estimate of the
required trust fund balance for corrective action, CV
is the current value of the trust fund, and Y is the
number of years remaining in the pay-in period.

(3) The owner or operator may accelerate pay-
ments into the trust fund or may deposit the full
amount of the current cost estimate at the time the
fund is established. However, the owner or operator
must maintain the value of the fund at no less than
the value that the fund would have if annual pay-
ments were made as specified in paragraphs (1) or
(2) of this subsection.

(4) If the owner or operator establishes a trust
fund after having used another financial assurance
mechanism, the first payment must be at least equal
to the amount that the fund would contain if the
trust fund was established when the permit was
initially issued, and subsequent payments must be
made as specified in paragraphs (1) or (2) of this
subsection.

(g) After the initial payment for a fully funded
trust or after the pay-in period is completed for a
pay-in trust, whenever the current cost estimate
changes, the owner or operator must compare the
new estimate with the trustee’s most recent annual
valuation of the trust fund. If the value of the fund is
less than the amount of the new estimate, the owner
or operator, within 30 days after the change in the
current cost estimate, must either deposit an amount
into the fund so that its value after this deposit at
least equals the amount of the current cost estimate,
or obtain an additional financial assurance mecha-
nism as specified in this subchapter to cover the
difference.

(h) If the value of the trust fund is greater than the
total amount of the current cost estimate, the owner
or operator may submit a written request to the
executive director for release of the amount in
excess of the current cost estimate.

(i) Within 60 days after receiving a request from
the owner or operator for release of funds as speci-
fied in subsection (h) of this section, the executive
director shall instruct the trustee to release to the
owner or operator such funds as the executive
director specifies in writing.
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(i) An owner or operator or any other person
authorized by the executive director to perform
closure, post closure, or corrective action may re-
quest reimbursement for closure, post closure, or
corrective action expenditures by submitting item-
ized bills to the executive director. The request shall
include an explanation of the expenses and all ap-
plicable itemized bills. The owner or operator may
request reimbursements for partial closure only if
sufficient funds are remaining in the trust fund to
cover thé maximum costs of closing the facility over
its remaining operating life. After receiving bills for
closure, post closure, or corrective action activities,
the executive director shall instruct the trustee to
make reimbursement in such amounts as the execu-
tive director specifies in writing, if the executive
director determines that the partial or final closure,
post closure, or corrective action expenditures are
in accordance with the approved closure plan, post
closure plan, or corrective action activities, or are
otherwise justified. If the executive director has
reason to believe that the cost of closure, post
closure, or corrective action over the remaining life
of the facility will be greater than the value of the
trust fund, the executive director may withhold
reimbursement of such amounts as deemed prudent
until it is determined, in accordance with Subchap-
ters A and B of this chapter (relating to General
Financial Assurance Requirements and Financial
Assurance Requirements for Closure, Post Closure,
and Corrective Action) that the owner or operator is
no longer required to maintain financial assurance
for final closure, post closure, or corrective action at
the facility.

(k) If an owner or operator substitutes other fi-
nancial assurance as specified in this section for all
or part of the trust fund, the owner or operator may
submit a written request to the executive director for
release of the amount in excess of the current cost
estimate covered by the trust fund.

Source: The provisions of this § 37.201 adopted to be effective

December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.211. Surety Bond Guaranteeing Payment

(a) An owner or operator may satisfy the require-
ments of financial assurance by obtaining a surety
bond which conforms to the requirements of this
section, in addition to the requirements specified in
Subchapters A and B of this chapter (relating to
General Financial Assurance Requirements and Fi-
nancial Assurance Requirements for Closure, Post
Closure, and Corrective Action), and submitting an
originally signed surety bond to the executive director.
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(b) The surety company issuing the bond must, at
a minimum, be among those listed as acceptable
sureties on Federal bonds in Circular 570 of the
United States Department of the Treasury.

(c) The wording of the surety bond must be iden-
tical to the wording specified in § 37.311 of this title
(relating to Payment Bond).

(d) The bond must guarantee that the owner or
operator shall:

(1) fund the standby trust fund as required in
§ 37.161 of this title (relating to Establishment of a
Standby Trust) in an amount equal to the penal sum
of the bond before the beginning of final closure of,
or corrective action at, the facility;

(2) fund the standby trust fund as required in
§ 37.161 of this title in an amount equal to the penal
sum within 15 days after an administrative order to
begin final closure or corrective action issued by the
executive director becomes final, or within 15 days
after an order to begin final closure or corrective
action is issued by the United States district court or
other court of competent jurisdiction; or

(3) provide alternate financial assurance as speci-
fied in this subchapter, and obtain the executive
director’s written approval of the assurance pro-
vided, within 90 days after receipt by both the owner
or operator and the executive director of a notice of
cancellation of the bond from the surety.

(e) Under the terms of the bond, the surety shall
become liable on the bond obligation when the
owner or operator fails to perform as guaranteed by
the bond.

(H) The penal sum of the bond must be in an
amount at least equal to the current cost estimate,
except as provided in § 37.41 of this title (relating to
Use of Multiple Financial Assurance Mechanisms),
§ 37.51 of this title (relating to Use of a Financial
Assurance Mechanism for Multiple Facilities), or
§ 37.52 of this title (relating to Use of a Universal
Financial Assurance Mechanism for Multiple Facili-
ties and Program Areas).

(2) Under the terms of the bond, the surety may
cance] the bond by sending notice of cancellation by
certified mail to the owner or operator and to the
executive director. Cancellation may not occur, how-
ever, during the 120 days beginning on the date of
receipt of the notice of cancellation by both the
owner or opérator and the executive director, as
evidenced by the return receipts.

209

30 TAC § 37.221

Source: The provisions of this § 37.211 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.221. Surety Bond Guaranteeing Perfor-
mance

(a) An owner or operator may satisfy the require-
ments of financial assurance by obtaining a surety
bond which conforms to the requirements of this
section, in addition to the requirements specified in
Subchapters A and B of this chapter (relating to
General Financial Assurance Requirements and Fi-
nancial Assurance Requirements for Closure, Post
Closure, and Corrective Action), and submitting an
originally signed surety bond to the executive director.

(b) The bond must, at a minimum, be among
those listed as acceptable sureties on federal bonds
in Circular 570 of the United States Department of
Treasury.

(¢} The wording of the surety bond must be iden-
tical to the wording specified in § 37.321 of this title
(relating to Performance Bond).

(d) A surety bond guaranteeing performance of
closure, post closure, or corrective action must
guarantee that the owner or operator shall:

(1) perform closure or post closure in accordance
with the closure plan, post closure plan, and other
applicable requirements of the permit, or perform
corrective action in accordance with the permit or
other applicable requirements; and

(2) provide alternate financial assurance as speci-
fied in this subchapter, and obtain the executive
director’s written approval of the assurance pro-
vided within 90 days after receipt by both the owner
or operator and the executive director of a notice of
cancellation of the bond from the surety.

(e) Under the terms of the bond, the surety shall
become liable on the bond obligation when the
owner or operator fails to perform as guaranteed by
the bond. Following a determination by the execu-
tive director that the owner or operator has failed to
perform closure or post closure in accordance with
the closure plan, post closure plan, or other appli-
cable requirements of the permit, or has failed to
perform corrective action in accordance with the
permit or other applicable requirements, under terms
of the bond, the surety shall either perform closure,
post closure, or corrective action as guaranteed by
the bond or deposit the amount of the penal sum of
the bond into a standby trust, in accordance with
§ 37.161 of this title (relating to Establishment of a
Standby Trust).
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(f Under the terms of the bond, the surety may
cancel the bond by sending notice of cancellation by
certified mail to the owner or operator and to the
executive director. Cancellation of the bond may not
occur, however, during the 120 days beginning on
the date of the receipt of the notice of cancellation by
both the owner or operator and the executive direc-
tor, as evidenced by the return receipts. If the owner
or operator fails to provide an alternate financial
assurance mechanism as -specified in this subchap-
ter within 90 days of the receipt of notice of cancel-
lation from the surety to the executive director and
to the owner or operator, and obtain written ap-
proval of the alternate assurance from the executive
director, the surety shall be required to perform
under the terms of the bond.

(g) The penal sum of the bond must be in an
amount at least equal to the current cost estimate,
except as provided in § 37.41 of this title (relating to
Use. of Multiple Financial Assurance Mechanisms)
or § 37.52 of this title (relating to Use of a Universal
Financial Assurance Mechanism for Multiple Facili-
ties and Program Areas). ,

(h) The surety shall not be liable for deficiencies
in the performance of closure, post closure, or
corrective action by the owner or operator after the
executive director releases the owner or operator
from the requirements of this section, in accordance
with Subchapter A of this chapter.

Source: The provisions of this § 37.221 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.231. Irrevocable Standby Letter of Credit

(a) An owner or operator may satisfy the require-
ments of financial assurance by obtaining an irrevo-
cable standby letter of credit which conforms to the
requirements of this section, in addition to the
requirements specified in Subchapters A and B of
this chapter (relating to General Financial Assur-
ance Requirements and Financial Assurance Require-
ments for Closure, Post Closure, and Corrective
Action), and submit an originally signed irrevocable
standby letter of credit to the executive director.

(b) The financial institution issuing the irrevo-
cable standby letter of credit shall be an entity that
has the authority to issue irrevocable standby letters
of credit and whose operations are regulated and
examined by a federal or state agency.

(c) The wording of the irrevocable standby letter
of credit must be identical to the wording specified
in § 37.331 of this title (relating to Irrevocable
Standby Letter of Credit).
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(d) The originally signed irrevocable standby let-
ter of credit must be accompanied by a letter from
the owner or operator referring to the irrevocable
standby letter of credit by number, issuing institu-
tion, and date, and providing the following informa-
tion for each facility: the permit number, name and
physical and mailing addresses of the facility, and
the amount of funds assured for closure, post clo-
sure, or corrective action by the irrevocable standby
letter of credit.

(e) The letter of credit must be irrevocable and
issued for a period of at least one year. The irrevo-
cable standby letter of credit must provide that the
expiration date shall be automatically extended for a
period of at least one year unless, at least 120 days
before the current expiration date, the issuing insti-
tution notifies both the owner or operator and the
executive director by certified mail of a decision not
to extend the expiration date. Under the terms of the
irrevocable standby letter of credit, the 120 days
shall begin on the date when both the owner or
operator and the executive director have received
the notice, as evidenced by the return receipts.

(® The irrevocable standby letter of credit must be
issued in an amount at least equal to the current cost
estimate, except as provided in § 37.41 of this title
(relating to Use of Multiple Financial Assurance
Mechanisms), § 37.51 of this title (relating to Use of
a Financial Assurance Mechanism for Multiple Fa-
cilities), or § 37.52 of this title (relating to Use of a
Universal Financial Assurance Mechanism for Mul-
tiple Facilities and Program Areas).

(g) Following a determination that the owner or
operator has failed to perform closure or post clo-
sure in accordance with the closure plan, post
closure plan, and other applicable requirements of
the permit, or has failed to perform corrective action
in accordance with the permit or other applicable
requirements, the executive director may draw on
the irrevocable standby letter of credit.

(h) If the owner or operator does not establish
alternate financial assurance as specified in this
subchapter and obtain written approval of such
alternate assurance from the executive director within
90 days after receipt by both the owner or operator
and the executive director of a notice from the
issuing institution that it has decided not to extend
the irrevocable standby letter of credit beyond the
current expiration date, the executive director shall
draw on the irrevocable standby letter of credit. The
executive director may delay the drawing if the
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issuing institution grants an extension of the term of
the letter of credit. During the last 30 days of any
such extension, the executive director shall draw on
the irrevocable standby letter of credit if the owner
or operator has failed to provide alternate financial
assurance as specified in this subchapter and obtain
written approval of such assurance from the execu-
tive director.

(i) Upon termination, in accordance with § 37.61
of this title (relating to Termination of Mechanisms),
the executive director shall return the irrevocable
standby letter of credit to the issuing institution.

Source: The provisions of this § 37.231 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.241. Insurance

(a) An owner or operator may satisfy the require-
ments of financial assurance by obtaining insurance
which conforms to the requirements of this section,
in addition to the requirements specified in Subchap-
ters A and B of this chapter (relating to General
Financial Assurance Requirements and Financial
Assurance Requirements for Closure, Post Closure,
and Corrective Action), and submitting an originally
signed certificate to the executive director.

(b) At a minimum, the insurer must be licensed to
transact the business of insurance, or eligible to
provide insurance as an excess or surplus lines
insurer, in one or more states.

(c) The wording of the certificate of insurance
must be identical to the wording specified in § 37.
341 of this title (relating to Certificate of Insurance).

(d) The insurance policy must be issued for a face
amount at least equal to the current cost estimate for
closure, post closure, or corrective action, except
when a combination of mechanisms are used in
accordance with § 37.41 of this title (relating to Use
of Multiple Financial Assurance Mechanisms) or
§ 37.52 of this title (relating to Use of a Universal
Financial Assurance Mechanism for Multiple Facili-
ties and Program Areas). Actual payments by the
insurer shall not change the face amount, although
the insurer’s future liability shall be lowered by the
amount of the payments.

(e) Theinsurance policy must guarantee that funds
shall be available to provide for closure, post clo-
sure, or corrective action of the facility. The policy
shall also guarantee that once closure, post closure,
or corrective action begins, the issuer shall be re-
sponsible for paying out funds, up to an amount
equal to the face amount of the policy, upon the
direction of the executive director, to such party or
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parties as the executive director specifies.

(f) An owner or operator or any other person
authorized to perform closure, post closure, or cor-
rective action may request reimbursement for clo-
sure, post closure, or corrective action expenditures
by submitting itemized bills to the executive director.
The request shall include an explanation of the
expenses and all applicable itemized bills. The owner
or operator may request reimbursement for partial
closure only if the remaining value of the policy is
sufficient to cover the maximum costs of closing the
facility over its remaining operating life. Within 60
days after receiving bills for closure, post closure, or
corrective action activities, the executive director
shall determine whether the closure, post closure, or
corrective action expenditures are in accordance
with the approved closure, post closure, or correc-
tive action activities or are otherwise justified, and if
so, shall instruct the insurer to make reimbursement
in such amounts as the executive director specifies
in writing. If the executive director has reason to
believe that the maximum cost of closure, post
closure, or corrective action over the remaining life
of the facility will be greater than the face amount of
the policy, the executive director may withhold re-
imbursement of such amounts as deemed prudent
until the executive director determines, in accor-
dance with Subchapters A and B of this chapter, that
the owner or operator is no longer required to
maintain financial assurance requirements for clo-
sure, post closure, or-corrective action of the facility.
If the executive director does not instruct the insurer
to make such reimbursements, the executive direc-
tor shall provide the owner or operator with a
detailed written statement of reasons.

(g) The owner or operator must maintain the
policy in full force and effect until the executive
director consents to termination of the policy. Fail-
ure to pay the premium, without substitution of
alternate financial assurance as specified in this
subchapter, shall constitute a violation of these regu-
lations, warranting such remedy as the executive
director deems necessary. Such violation shall be
deemed to begin upon receipt by the executive
director of a notice of future cancellation, termina-
tion, or failure to renew due to nonpayment of the
premium, rather than upon the date of expiration of
the policy.

(b) The policy must provide that the insurer may
not cancel, terminate, or fail to renew the policy
except for failure to pay the premium. The automatic
renewal of the policy shall, at a minimum, provide
the insured with the option of renewal at the face
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amount of the expiring policy. If there is a failure to
pay the premium, the insurer may elect to cancel,
terminate, or fail to renew the policy by sending
notice by certified mail to the owner or operator and
the executive director. Cancellation, termination, or
failure to renew may not occur, however, during 120
days beginning with the date of receipt of the notice
by both the executive director and the owner or
operator, as evidenced by the return receipts.

(i) Cancellation, termination, or failure to renew
may not occur and the policy shall remain in full
force and effect in the event that on or before the
date of expiration:

(1) the executive director deems the facility aban-
doned; or

(2) the permit expires, is terminated, is revoked,
or a new or renewal permit is denied; or

(3) closure is ordered by the executive director of
the commission or by a United States district court
or other court of competent jurisdiction; or

(4) the owner or operator is named as debtor in a
voluntary or involuntary proceeding under Title 11
(Bankruptcy), United States Code; or

(5) the premium due is paid.

(j) Each policy must contain a provision allowing
assignment of the policy to a successor owner or
operator. Such assignment may be conditional upon
consent of the insurer, provided such consent is not
unreasonably refused.

(k) For insurance policies providing coverage for
post closure, commencing on the date that liability
to make payments pursuant to the policy accrues,
the insurer will thereafter annually increase the face
amount of the policy. Such increase must be equiva-
lent to the face amount of the policy, less any
payments made, multiplied by an amount equivalent
to 85% of the most recent investment rate or of the
equivalent coupon issue yield announced by the
United States Treasury for 26-week Treasury
securities.

Source: The provisions of this § 37.241 adopted to be effective

December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.251. Financial Test

(a) An owner or operator may satisfy the require-
ments of financial assurance by establishing a finan-
cial test which conforms to the requirements of this
section, in addition to the requirements specified in
Subchapters A and B of this chapter (relating to
General Financial Assurance Requirements and H-
nancial Assurance Requirements for Closure, Post
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Closure, and Corrective Action).

(b) To pass this test, the owner or cperator must
meet the criteria of either paragraph (1) or (2) of this
subsection: )

(1) the owner or operator must have:

(A} two of the following three ratios: a ratio of
total liabilities to net worth less than 2.0; a ratio of
the sum of net income plus depreciation, depletion,
and amortization to total liabilities greater than 0.1;
and a ratio of current assets to current liabilities
greater than 1.5; and

(B) net working capital and tangible net worth
each at least six times the sum of the current cost
estimates, liability coverage requirements, and any
other financial assurance obligations under the Texas
Commission on Environmental Quality (TCEQ) or
other federal or state environmental regulations
assured by a financial test; and

(C) tangible net worth of at least $10 million; and

(D) assets located in the United States amounting
to at least 90% of the owner’s or operator’s total
assets or at least six times the sum of the current cost
estimates, liability coverage requirements, and any
other financial assurance obligations under the TCEQ
or other federal or state environmental regulations
assured by a financial test;

(2) the owner or operator must have:

(A) a current rating for his most recent bond
issuance of AAA, AA, A, or BBB as issued by Stan-
dard and Poor’s or Aaa, Aa, A, or Baa as issued by
Moody’s; and

(B) tangible net worth at least six times the sum of
the current cost estimates, liability coverage require-
ments, and any other financial assurance obliga-
tions under the TCEQ or other federal or state
environmental regulations assured by a financial
test; and

(C) tangible net worth of at least $10 million; and

(D) assets located in the United States amounting
to at least 90% of the owner’s or operator’s total
assets or at least six times the sum of the current cost
estimates, liability coverage requirements, and any
other financial assurance obligations under the TCEQ
or other federal or state environmental regulations
assured by a financial test.

(c) To demonstrate that the requirements of the
test are being met, the owner or operator shall
submit the following items to the executive director:

(1) a letter signed by the owner’s or operator’s
chief financial officer worded identically to the word-
ing specified in § 37.351 of this title (relating to
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Financial Test). If an owner or operator is using the
financial test to demonstrate assurance for closure,
post closure, or corrective action as specified in
Subchapter B of this chapter and liability coverage
as specified in Subchapter E of this chapter (relating
to Financial Assurance Requirements for Liability
Coverage), the owner or operator must submit the
letter specified in the Financial Test for Liability,
Part B in § 37.651 of this title (relating to Financial
Test for Liability) to cover both forms of financial
responsibility. A separate letter as specified in § 37.
351 of this title is not required; and

(2) a copy of the owner’s or operator’s indepen-
dently audited year-end financial statements for the
latest fiscal year including the “unqualified opinion”
of the auditor; and '

(3) a special report from the owner’s or opera-
tor’s independent certified public accountant to the
owner or operator stating that:

(A) the accountant has compared the data which
the letter from the chief financial officer specifies as
having been derived from the independently au-
dited, year-end financial statements for the latest
fiscal year with the amounts in such financial state-
ments; and

(B) in connection with that procedure:

(i) such amounts were found to be in agreement;
or

(ii) no matters came to the attention of the ac-
countant which caused them to believe that the
specified data should be adjusted; and

(4) a written verification of the current bond
rating from the applicable bond rating agency, if the
owner or operator is using Alternative II of the letter

‘signed by the owner’s or operator’s chief financial

officer specified in & 37.351 of this title; and

(5) a schedule identifying intangible assets used
to calculate tangible net worth.

(d) After the initial submission of items specified
in subsection (c) of this section, the owner or opera-
tor must send updated information to the executive
director within 90 days after the close of each
succeeding fiscal year. This information shall consist
of all items specified in subsection (c) of this section.

(e) If the owner or operator no longer meets the
requirements of subsection (b) of this section, a
notice shall be sent to the executive director of intent
to establish alternate financial assurance as speci-
fied in this subchapter. The notice must be sent by
certified mail within 90 days after the end of the
fiscal year for which the year-end financial data
show that the owner or operator no longer meets the
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requirements, The owner or operator shall provide
the alternate financial assurance within 120 days
after the end of such fiscal year.

() The executive director may, based on a reason-
able belief that the owner or operator may no longer
meet the requirements of subsection (b) of this
section, require reports of financial condition at any
time from the owner or operator in addition to those
specified in subsection (c) of this section. If the
executive director finds, on the basis of such reports
or other information, that the owner or operator no
longer meets the requirements of subsection (b) of
this section, the owner or operator must provide
alternate financial assurance as specified in this
subchapter within 30 days after notification of such
a finding.

(g) The executive director may disallow use of this
test on the basis of qualifications in the opinion
expressed in the independent certified public accoun-
tant’s report on examination of the owner’s or
operator’s financial statements. An adverse opinion
or disclaimer of opinion shall be cause for
disallowance. The executive director shall evaluate
other qualifications on an individual basis. The
owner or operator shall provide alternate financial
assurance as specified in this subchapter within 30
days after notification of the disallowance.

Source: The provisions of this § 37.251 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective

March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.261.

(2) An owner or operator may satisfy the require-
ments of financial assurance for closure, post clo-
sure, or corrective action by obtaining a written
guarantee, hereafter referred to as “corporate guar-
antee,” which conforms to the requirements of this
section, in addition to the requirements as specified
in Subchapters A and B of this chapter (relating to
General Fnancial Assurance Requirements and Fi-
nancial Assurance Requirements for Closure, Post
Closure, and Corrective Action).

(b) The guarantor shall be the direct or higher-tier
parent corporation of the owner or operator or a
corporation with a substantial business relationship
with the owner or operator. The guarantor must
meet the requirements for owners or operators as
specified in & 37.251 of this title (relating to Finan-
cial Test). The guarantor must ‘comply with the
terms of the corporate guarantee.

{c) .The wording of the corporate guarantee must
be identical to the wording specified in § 37.361 of

Corporate Guarantee
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this title (relating to Corporate Guarantee). The
corporate guarantee shall accompany the items sent
to the executive director as specified in § 37.251(c)
of this title.

(d) If the guarantor has a substantial business
relationship with the owner or operator, in addition
to the requirements specified in this chapter for the
financial test and corporate guarantee, the guaran-
tor will submit a description of the substantial
business relationship and the value received in con-
sideration of the guarantee; an original or certified
original copy of the Resolution by the Board of
Directors or a certified letter from the chief financial
officer, authorizing the corporate guarantee on be-
half of the entity; an original or certified original
copy of the Resolution by the Board of Directors
authorizing the formation or acquisition of the guar-
anteed entity; an organizational chart which shows
the relationship between the two entities; the part-
nership agreement or other agreements, articles, or
bylaws which set out the formation, structure, and
operation of the guaranteed entity. After the initial
submission of these items to demonstrate a substan-
tial business relationship, if there has been no change
in the substantial business relationship, the chief
financial officer may submit a letter attesting that
there has been no change.

(e) The terms of the corporate guarantee sha]l
provide that:

(1) if the owner or operator fails to perform
closure, post closure, or corrective action at the
facility(ies) covered by the corporate guarantee in
accordance with the permits and other applicable
requirements whenever required to do so, the guar-
antor shall do so or establish a trust fund as specified
in § 37.201 of this title (relating to Trust Fund) in the
name of the owner or operator in the amount of the
current cost estimate;

(2) the corporate guarantee shall remain in force
unless the guarantor sends notice of termination by
certified mail to the owner or operator and the
executive director and the owner or operator has
obtained, and the executive director has approved,
alternative financial assurance; and

(3) if the owner or operator fails to provide alter-
nate financial assurance as specified in this subchap-
ter ahd obtain the written approval of such alternate
assurance from the executive director within 90
days after receipt by both the owner or operator and
the executive director of a notice of termination of
the corporate guarantee from the guarantor, the
guarantor shall provide such alternate financial
assurance in the name of the owner or operator.
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Source: The provisions of this § 37.261 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
October 7, 1999, 24 TexReg 8555; amended to be effective March
21, 2000, 25 TexReg 2347; amended to be effective February 13,
2003, 28 TexReg 1196.

§ 37.271.

An owner or operator may satisfy the require-
ments of financial assurance for closure, post clo-
sure, or corrective action by establishing a local
government financial test or a local government
financial test and local government guarantee, which
conforms to the requirements of this section, in
addition to the requirements specified in Subchap-
ters A and B of this chapter (relating to General
Financial Assurance Requirements; and Financial
Assurance Requirements for Closure, Post Closure,
and Corrective Action). An owner or operator who
satisfies the requirements of paragraphs (1)-(3) of
this section may demonstrate financial assurance up
to the amount specified in paragraph (4) of this
section.

(1) In order to satisfy the financial component of
the test, the owner or operator must meet the
criteria of either subparagraph (A) or (B) of this
paragraph and in addition must meet certain gen-
eral conditions outlined in subparagraph (C) of this
paragraph.

(A) The owner or operator must satisfy each of the
following financial ratios based on its most recent
audited annual financial statement:

(i) a ratio of cash plus marketable securities to
total expenditures greater than or equal to 0.05; and

(ii) a ratio of annual debt service to total expen-
ditures less than or equal to 0.20.

(B) If the owner or operator:

(i) of a facility other than a municipal solid waste
landfill has outstanding, rated, general obligation
bonds that are not secured by insurance, a letter of
credit, or other collateral or guarantee, those bonds
must have a current rating of Aaa, Aa, A, or Baa, as
issued by Moody’s, or AAA, AA, A, or BBB, as issued
by Standard and Poor’s on all such general obliga-
tion bonds; or

(i1) of a municipal solid waste landfill subject to
Chapter 330 of this title (relating to Municipal Solid
Waste) has bonds as defined in Subchapter R of this
chapter (relating to Financial Assurance for Munici-
pal Solid Waste Facilities) and those bonds are not
secured by insurance, a letter of credit, or other
collateral or guarantee, those bonds must have a
current rating of Aaa, Aa, A, or Baa, as issued by
Moody’s, or AAA, AA, A, or BBB, as issued by

\
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Standard and Poor’s on all such financial obligations.

(C) In addition to meeting the criteria listed un-
der subparagraph (A) or (B) of this paragraph, the
following general conditions must be met.

(i) The owner or operator shall prepare its finan-
cial statements in conformity with Generally Ac-
cepted Accounting Principles for governments and
have its financial statements audited by an indepen-
dent certified public accountant (or appropriate
state agency). :

(ii) The owner or operator must not have oper-
ated at a deficit equal to 5.0% or more of total
annual revenue in each of the past two fiscal years.

(iii) The owner or operator must not currently be
in default on any outstanding general obligation
bonds.

(iv) The owner or operator must not have any
outstanding general obligation bonds rated lower
than Baa as issued by Moody’s or BBB as issued by
Standard and Poor's.

(v) The owner or operator must not have received
an adverse opinion, disclaimer of opinion, or other
qualified opinion from the independent certified
public accountant (or appropriate state agency) au-
diting its financial statements as ‘required under
clause (i) of this subparagraph. However, the execu-
tive director may evaluate qualified opinions on a
case-by-case basis and allow use of the financial test
in cases where the executive director deems the
qualification insufficient to warrant disallowance of
use of the test.

(D) The following terms used in this section are
defined as follows.

(i) Deficit equals total annual revenues minus
total annual expenditures.

(ii) Total revenues is the sum of the following
seven items:

(I) “Total Revenues” of the General Fund;

(I1) “Total Revenues” of Special Revenue Funds;

(I11) “Total Revenues” of the Debt Service Fund;

(IV) "Total Revenues” of Capital Project Funds;

(V) "Total Operating Revenues” of Enterprise
Funds;

(VI) if positive, “Total Non-Operating Revenues
(Net)” of Enterprise Funds; and

(VII) if positive, “Total Non-Operating Revenues
(Net)” of Internal Service Funds.

(iii) Total expenditures is the sum of the following
six items:

(I) "Total Expenditures” of the General Fund;
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(II) “Total Expenditures” of Special Revenue
Funds;

(III) "Total Expenditures” of the Debt Service
Fund;

(IV) “Total Operating Expenses Before Deprecia-
tion” of Enterprise Funds;

(V) if negative, “Total Non-Operating Revenues
(Net)” of Enterprise Funds; and

(VI) if negative, “Total Non-Operating Revenues
(Net)” of Internal Service Funds; except if the local
government is not using accrual accounting and is
not including depreciation in its expenditures, in-
clude routine capital outlays and debt repayment.as
a substitute for depreciation.

(iv) Cash and current investments is the sum of
“Cash,” “Cash Equivalents” (e.g., bank deposits, very
short-term debt securities, money market funds),
and “Current Investments” (e.g., interest or dividend
bearing securities that are expected to be held for
less than ‘one year), in the General Fund, Special
Revenue Funds, Debt Service Fund, Enterprise
Funds, and Internal Service Funds, as reported on
the Comprehensive Annual Fnancial Report’s (CAFR)
Combined Balance Sheet. Note that cash, cash
equivalents, and current investments are included in
this term even if they are: pooled; with a fiscal agent;
or restricted, provided that the assets belong to the
General Fund, Special Revenue Funds, Debt Service
Fund, Enterprise Funds, and Internal Service Funds.
Specifically excluded from this definition are ac-
counts receivable, retirement assets, real property,
fixed assets, and other non-current assets, as well as
any assets (including cash) in Capital Project Funds.

(v) Debt service is the sum of all amounts in any
Debt Service category (including bond principal,
other debt principal, interest on bonds, interest on
other debt) in the General Fund, Special Revenue
Funds, Debt Service Fund, and Capital Projects
Funds as reported on the CAFR’s Combined State-
ment of Revenues, Expenditures and Changes in
Fund Balances/Equity; plus all principal and inter-
est expense in Enterprise Funds and Internal Ser-
vice Funds, as reported on the CAFR’s Combined
Statement of Revenues, Expenses and Changes in
Retained Earnings/Fund Balances.

(2) In order to satisfy the public notice compo-
nent of the test, the local government owner or
operator must place a reference to the closure, post
closure, or corrective action costs assured through
the financial test into its next CAFR after the effec-
tive date of this section or prior to the initial receipt
of waste at the facility, whichever is later. Disclosure
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must include the nature and source of closure, post
closure, or corrective action requirements; the re-
ported liability at the balance sheet date; the esti-
mated total closure or post closure cost remaining to
be recognized; the percentage of landfill capacity
used to date; and the estimated landfill life in years.
A reference to corrective action costs must be placed
in the CAFR not later than 120 days after the
corrective action remedy has been selected in accor-
dance with the requirements of § 330.415 of this
title (relating to Implementation of the Corrective
Action Program). For the first year the financial test
is used to assure costs at a particular facility, the
reference may instead be placed in the operating
record until issuance of the next available CAFR if
timing does not permit the reference to be incorpo-
rated into the most recently issued CAFR or budget.
For closure and post closure costs, conformance
with Government Accounting Standards Board State-
ment 18 assures compliance with the public notice
component.

(3) In order to satisfy the recordkeeping and
reporting component of the test, the local govern-
ment owner or operator must submit the following
four items to the executive director:

(A) a letter signed by the local government’s chief
financial officer worded as specified in § 37.371 of
this title (relating to Local Government Financial
Test) that:

(i) lists all the current cost estimates covered by a
financial test as described in paragraph (4) of this
section;

(ii) provides evidence and certifies that the local
government meets the conditions of either para-
graph (1)(A) or (B), and (1)(C) of this section; and

(iii) certifies that the local government meets the
conditions of paragraphs (2) and (4) of this section;

(B) the local government’s independently audited
year-end financial statements for the latest fiscal
year, including the unqualified opinion of the auditor.
The auditor must be an independent certified public
accountant (CPA) or an appropriate state agency
that conducts equivalent comprehensive audits;

(C) a report to the local government from the
local government’s independent CPA or the appro-
priate state agency which:

() is based on performing an agreed upon proce-
dures engagement relative to the financial ratios
required by paragraph (1)(A) of this section, if ap-
plicable, and the requirements of paragraph (1)(C)(),
(ii), and (v) of this section; and
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(ii) the CPA or state agency’s report states the
procedures performed and the CPA or state agency’s
findings; and

(D) a copy of the CAFR used to comply with
paragraph (2) of this section and certification that
the requirements of General Accounting Standards
Board Statement 18 have been met.

(4) The portion of the closure, post closure, or
corrective action costs for which an owner or op-
erator can assure under this paragraph is deter-
mined as follows.

(A) If the local government owner or operator
does not assure other environmental obligations
through a financial test, it may assure closure, post
closure, or corrective action costs that equal up to
43% of the local government’s total annual revenue.

(B) If the local government owner or operator
assures other environmental obligations through a
financial test, including, but not limited to, those
associated with hazardous waste treatment, storage,
and disposal facilities under Chapter 335 of this title
(relating to Industrial Solid Waste and Municipal
Hazardous Waste) and 40 Code of Federal Regula-
tions (CFR) Parts 264 and 265, petroleum under-
ground storage tank facilities under Chapter 334 of
this title (relating to Underground and Aboveground
Storage Tanks) and 40 CFR Part 280, underground
injection control facilities under Chapter 331 of this
title (relating to Underground Injection Control) and
40 CFR § 144.62, polychlorinated biphenyl storage
facilities under 40 CFR Part 761, it must add those
costs to the closure, post closure, or corrective
action costs it seeks to assure under this paragraph.
The total that may be assured must not exceed 43%
of the local government’s total annual revenue.

(5) Annual updates of the financial test documen-
tation must be submitted to the executive director
within 180 days after the close of each succeeding
fiscal year. This information must consist of all the
items required under paragraph (3) of this section.

(6) A local government must satisfy the require-
ments of the financial test at the close of each fiscal
year. If the local government owner or operator no
longer meets the requirements of paragraphs (1)-(4)
of this section, the local government must send
notice to the executive director of intent to establish
alternate financial assurance. This notice must be
sent within 90 days after the end of the fiscal year for
which the year-end financial data shows that the
local government no longer meets the requirements.
The local government must provide alternate finan-
cial assurance within 120 days after the end of such
fiscal year.
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(7) The local government is no longer required to
comply with the requirements of this section when
the conditions as specified in § 37.61 of this title
(relating to Termination of Mechanisms) are met.

(8) The executive director, based on a reasonable
belief that the local government owner or operator
may no longer meet the requirements of the local
government financial test, may require additional
reports of financial condition from the local govern-
ment at any time. If the executive director finds on
the basis of such reports or other information, that
the local government owner or operator no longer
meets the requirements of the financial test, the
local government must provide alternate financial
assurance as specified in this subchapter within 30
days after notification of such a finding.

Source: The provisions of this § 37.271 adopted to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective Septem-
ber 14, 2006, 31 TexReg 7353.

§ 37.281.

An owner or operator may satisfy the require-
ments of financial assurance for closure, post clo-
sure, or corrective action by obtaining a local gov-
ernment guarantee provided by a local government.
The local government guarantee must meet the
requirements of this section, in addition to the
requirements in Subchapters A and B of this chapter
(relating to General Financial Assurance Require-
ments and Financial Assurance Requirements for
Closure, Post Closure, and Corrective Action). The
local government guarantor must meet the require-
ments of the local government financial test in
§ 37.271 of this title (relating to Local Government
Financial Test) and must comply with the following
terms of the local government guarantee.

(1) If the owner or operator fails to perform
closure, post closure, or corrective action of a facil-
ity covered by the guarantee, the guarantor will:

(A) perform, or pay a third party to perform,
closure, post closure, or corrective action as re-
quired; or

(B) establish a fully funded trust fund as specified
in§ 37.201 of this title (relating to Trust Fund) in the
name of the owner or operator.

(2) The guarantee will remain in force unless the
guarantor sends notice of cancellation by certified
mail to the owner or operator and to the executive
director. Cancellation may not occur, however, dur-

Local Government Guarantiee
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ing the 120 days beginning on the date of the receipt
of the notice of cancellation by both the owner or
operator and the executive director, as evidenced by
the return receipts.

(3) If a guarantee is canceled, the owner or op-
erator must, within 90 days following receipt of the
cancellation notice by the owner or operator and the
executive director, obtain alternate financial assur-
ance and submit evidence of that alternate financial
assurance to the executive director. If the owner or
operator fails to provide alternate financial assur-
ance within the 90-day period, the guarantor must
provide that alternate assurance within 120 days
following the guarantor’s notice of cancellation.

(4) The owner or operator must submit to the
executive director an originally signed local govern-
ment guarantee worded as specified in § 37.381" of
this title (relating to Local Government Guarantee)
along with the items required in § 37.271(3) of this
title. The items must be updated annually in accor-
dance with the requirements of the local govern-
ment financial test.

(5) The owner or operator is no longer required to
comply with the requirements of this section when
the conditions as specified in § 37.61 of this title
(relating to Termination of Mechanisms) are met.

(6) If a local government guarantor no longer
meets the requirements of § 37.271 of this title, the
owner or operator must, within 90 days, obtain
alternate financial assurance, and submit such evi-
dence of the alternate financial assurance to the
executive director. If the owner or operator fails to
obtain alternate financial assurance within that 90-
day period, the guarantor must provide that alter-
nate financial assurance within the next 30 days.

Source: The provisions of this § 37.281 -adopted to be effective
March 21, 2000, 25 TexReg 2347.

SUBCHAPTER D. WORDING OF THE
MECHANISMS FOR CLOSURE, POST
CLOSURE, AND CORRECTIVE ACTION

§ 37.301. ‘Trust Agreement

(a) A trust agreement for closure, post closure, or
corrective action, as specified in § 37.201 of this
title (relating to Trust Fund), must be worded as
specified in the Trust Agreement in this subsection,
except that the instructions in parenthesis are to be
replaced with the relevant information and the pa-
renthesis deleted.
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Figure: 30 TAC §37.301(a)
TRUST AGREEMENT

TRUST AGREEMENT, the "Agreement,” entered into as of (date) by and
between (name of the owner or operator), a (name of State) (insert "corporation,”
"partnership,” "association,” or "proprietorship"), the "Grantor,” and (name of corporate
trustee), (insert "incorporated in the State of " or "a national bank"), the
"Trustee.”

Whereas, the Texas Commission on Environmental Quality, "TCEQ,” an agency
of the State of Texas, has established certain regulations applicable to the Grantor,
requiring that an owner or operator of a facility(ies) shall provide assurance that funds
will be available when needed for closure, post closure, or corrective action of the
facility. ‘

Whereas, the Grantor has elected to establish a trust to provide all or part of such
financial assurance for the facility(ies) identified herein,

Whereas, the Grantor, acting through its duly authorized officers, has selected the
Trustee 1o be the trustee under this agreement, and the Trustee is willing to act as
trustee,

Now, therefore, the Grantor and the Trustee agree as follows:
Section 1. Definitions. As used in this Agreement:

(a) The term "Grantor” means the owner or operator who enters into this
Agreement and any successors or assigns of the Grantor.

(b) The term "Trustee” means the Trustee who enters into this Agreement and
any successor Trustee.

Section 2. Identification of Facilities and Cost Estimates. This Agreement pertains
to the facilities and cost estimates identified on attached Schedule A {on Schedule A, for
each facility list the permit number, name, physical and mailing addresses, and the
current cost estimate, or portions thereof, for which financial assurance is demonstrated
by this Agreement. Identify for each curmrent cost estimate the amount designated for
closure, post closure, or corrective action).

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish
a trust fund, the "Fund,” for the benefit of TCEQ. The Grantor and the Trustee intend
that no third party have access to the Fund except as herein provided. The Fund is
established initially as consisting of the property, which is acceptable to the Trustee,
described in Schedule B attached hereto. Such property and any other property
subsequently transferred to the Trustee is referred to as the Fund, together with all
eamings and profits thereon, less any payments or distributions made by the Trustee
pursuant to this Agreement. The Fund shall be held by the Trustee, IN TRUST, as
hereinafter provided. The Trustee shall not be responsible nor shall it undertake any
responsibility for the amount or adequacy of, nor any duty to collect from the Grantor,
any payments necessary to discharge any liabilities of the Grantor established by
TCEQ.
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Section 4. Payment from the Fund. The Trustee shall make payments from the
Fund as the TCEQ executive director shall direct, in writing, to provide for the payment
of the costs of closure, post clostre, or corrective action of the facilities covered by this
Agreement. The Trustee shall reimburse the Grantor or other persons as specified by
the TCEQ executive director from the Fund for closure, post closure, or corrective action
expenditures in such amounts as the TCEQ executive director shall direct in writing. In
addition, the Trustee shall refund to the Grantor such amounts as the TCEQ executive
director specifies in writing. Upon refund, such funds shall no longer constitute part of
the Fund as defined herein.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for the
Fund shall consist of cash or securities acceptable to the Trustee.

Section 6. Trustee Management. The Trustee shall invest and reinvest the
principal and income of the Fund and keep the Fund invested as a single fund, without
distinction between principal and income, in accordance with general investment
policies and guidelines which the Grantor may communicate in writing to the Trustee
from time to time, subject, however, to the provisions of this Section. In investing,
reinvesting, exchanging, selling, and managing the Fund, the Trustee shall discharge
his duties with respect fo the trust fund solely in the interest of the beneficiary and with
the care, skill, prudence, and diligence under the circumstances then prevailing which
persons of prudence, acting in a like capacity and familiar with suich matters, would use
in the conduct of an enterprise of a like character and with like aims; except that:

(i) Securities or other obligations of the Grantor, or any other owner or operator of
the facilities, or any of their affiliates as defined in the investment Company Act of 1840,
as amended, 15 U.S.C. 80a-2(a), shall not be acquired or held unless they are
securities or other obligations of the Federal or a State government;

(i) The Trustee is authorized to invest the Fund in time or demand deposits of the
Trustee, to the extent insured by an agency of the Federal or State government; and

(ii) The Trustee is authorized to hold cash awaiting investment or distribution
uninvested for a reasonable time and without liability for the payment of interest
thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in
its discretion:

(a) To transfer from time to time any or all of the assets of the Fund to any
common, commingled, or collective trust fund created by the Trustee in which the Fund
is eligible to participate, subject to ali of the provisions thereof, to be commingied with
the assets of other trusts participating therein; and

(b) To purchase shares in any investment company registered under the
investment Company Act of 1940, 15 U.S.C. 80a-1 et seq., including one which may be
created, managed, underwritten, or to which investment advice is rendered or the
shares of which are sold by the Trustee. The Trustee may vote shares in its discretion.

Section 8. Express Powers of Trustee. Without in any way limiting the powers and
discretion conferred upon the Trustee by the.other provisions of this Agreement or by
law, the Trustee is expressly authorized and empowered:
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(a) To sell, exchange, convey, transfer, or ctherwise dispose of any property held
by it, by public or private sale. No person dealing with the Trustee shall be bound to see
“to the application of the purchase money or to inquire into the validity or expediency of
any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all documents of
transfer and conveyance and any and all other instruments that may be necessary or
appropriate to carry out the powers herein granted;

(c) To register any securities held in the Fund in its own name or in the name of a
nominee and to hold any security in bearer form or in book entry, or to combine
certificates representing such securlities with certificates of the same issue held by the'
Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securities in a qualified central depository even though, when so deposited, such
securities may be merged and held in bulk in the name of the nominee of such
depository with other securities deposited therein by another person, or to deposit or
arrange for the deposit of any securities issied by the United States Government, or
any agency or instrumentality thereof, with a Federal Reserve bank, but the books and
records of the Trustee shall at all times show that all such securities are part of the
Fund;

(d) To deposit any cash in the Fund in interest-bearing accounts maintained or
savings certificates issued by the Trustee, in its separate corporate capacity, or in any
other banking institution affiliated with the Trustee, to the extent insured by an agency of
the Federal or State government; and

{e) To compromise or otherwise adjust all claims in favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or
levied against or in respect of the Fund and all brokerage commissions incurred by the
Fund shall be paid from the Fund. All other expenses incurred by the Trustee in
connection with the administration of this Trust, including fees for legal services
rendered to the Trustee, the compensation of the Trustee to the extent not paid directly
by the Grantor, and all-proper charges and disbursements of the Trustee shall be paid
from the Fund.

Section 10. Annual Valuations. The Trustee shall annually, at least 30 days prior
to the anniversary date of establishment of the Fund, furnish to the Grantor and to the
TCEQ executive director a statement confirming the value of the Trust. Any securities in
the Fund shall be valued at market value as of no more than 60 days prior to the
anniversary date of establishment of the Fund. The failure of the Grantor to object in
writing to the Trustee within 80 days after the statement has been furnished to the
Grantor and the TCEQ executive director shall constitute a conclusively binding assent
by the Grantor, barring the Grantor from asserting any claim or liability against the
Trustee with respect to matters disclosed in the statement.

Section 11. Advice of Counsel. The Trustee may from time to time consuit with
counsel, who may be counsel to the Grantor, with respect to any question arising as to
the construction of this Agreement or any action to be taken hereunder. The Trustee
shall be fully protected, to the extent permitted by law, in acting upon the advice of
counsel.

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

220




FINANCIAL ASSURANCE 30 TAC § 37.301

Section 12. Trustee Compensation. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in wnting from time to time with the
Grantor.

Section 13. Successor Trustee. The Trustee may resign or the Grantor may
replace the Trustee, but such resignation or replacement shall not be effective until the
Grantor has appointed a successor trustee and this successor accepts the appointment.
The successor trustee shall have the same powers and duties as those conferred upon
the Trustee hereunder. Upon the successor trustee’s acceptance of the appointment,
the Trustee shall assign, transfer, and pay over to the successor trustee the funds and
properties then constituting the Fund. If for any reason the Grantor cannot or does not
act in the event of the resignation of the Trustee, the Trustee may apply to a court of
competent jurisdiction for the appointment of a successor trustee or for instructions. The
successor trustee shall specify the date on which it assumes administration of the trust
in a writing sent to the Grantor, the TCEQ executive director, and the present Trustee
by certified mail ten days before such change becomes effective. Any expenses
incurred by the Trustee as a resuit of any of the acts contemplated by this Section shall
be paid as provided in Section 9.

Section 14. Instructions to the Trustee. All orders, requests, and instructions by
the Grantor to the Trustee shall be in writing, signed by such persons as are designated
in the attached Exhibit A or such other designees as the Grantor may designate by
amendment to Exhibit A. The Trustee shall be fully protected in acting without inquiry in
accordance with the Grantor’s orders, requests, and instructions. All orders, requests,
and instructions by the TCEQ executive director to the Trustee shall be in writing,
signed by the executive director or the executive director's designee, and the Trustee
shall act and shall be fully protected in acting in accordance with such orders, requests,
and instructions. The Trustee shall have the right to assume, in the absence of written
notice to the contrary, that no event constituting a change or a termination of the
authority of any person to act on behalf of the Grantor or TCEQ hereunder has
occurred. The Trustee shall have no duty to act in the absence of such orders, requests,
and instructions from the Grantor and/or TCEQ, except as provided for herein.

Section 15. Notice of Nonpayment. The Trustee shall notify the Grantor and the
TCEQ executive director, by certified mail within ten days following the expiration of the
30-day period after the anniversary of the establishment of the Trust, if no payment is
received from the Grantor during that period. After the pay-in period is completed, the
Trustee shall not be required to send a notice of nonpayment.

Section 16. Amendment of Agreement. This Agreement may be amended by an
instrument in writing executed by the Grantor, the Trustee, and the TCEQ executive
director, or by the Trustee and the TCEQ executive director if the Grantor ceases to
exist. ‘

Section 17. Irrevocability and Termination. Subject to the right of the parties to
amend this Agreement as-provided in Section 186, this Trust shall be irrevocable and
shall continue until terminated at the written agreement of the Grantor, the Trustee, and
the TCEQ executive director, or by the Trustee and the TCEQ executive director if the
Grantor ceases to exist. Upon termination of the Trust, all remaining trust property, less
final trust administration expenses, shall be delivered to the Grantor.
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Section 18. Immunity and Indemnification. The Trustee shall not incur personal
liability of any nature in connection with any act or omission, made in good faith, in the
administration of this Trust, or in carrying out any directions by the Grantor or the TCEQ
executive director issued in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor or from the Trust Fund, or both, from
and against any personal liability to which the Trustee may be subjected by reason of
any act or conduct in its official capacity, including ail expenses reasonably incurred in
its defense in the event the Grantor fails to provide such defense.

Section 19. Choice of Law. This Agreement shall be administered, construed, and
enforced according to the laws of the State of Texas.

Section 20. interpretation. As used in this Agreement, words in the singular
include the plural and words in the plural include the singular. The descriptive headings
for each Section of this Agreement shall not affect the interpretation or the legal efficacy
of this Agreement.

In Witness Whereof the parties have caused this Agreement fo be executed by
their respective officers duly authorized and their corporate seals to be hereunto affixed
and attested as of the date first above written. The parties below certify that the wording
of this Agreement is identical to the wording specified in 30 Texas Administrative Code
§37.301(a).as such regulations were constituted on the date first above written.
(Signature of Grantor)

By (Title)
Attest:

(Title)

(Seal)

(Signature of Trustee)

By (Title)

Aftest:

(Title)

(Seal)
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(b) The Certification of Acknowledgment in this which must accompany the trust agreement for a
subsection is the certification of acknowledgment  trust fund as specified in § 37.201 of this title.

Figure: 30 TAC §37.301(b)
CERTIFICATION OF ACKNOWLEDGMENT

State of

County of

On this (date), before me personally came (owner or operator) to me known, who,
being by me duly sworn, did depose and say that she/he resides at (address), that
she/he is (title) of (corporation), the corporation described in and which execited
the above instrument; that she/he knows the seal of said corporation; that the seal
affixed to such instrument is such corporate seal; that it was so affixed by order of
the Board of Directors of said corporation, and that she/he signed her/his name
thereto by like order.

(signature of Notary Public)

Source: The provisions of this § 37.301 adopted to be effective § 37.211 of this title (relating to Surety Bond Guar-
December 30, 1996, 21 TexReg 12297; amended to.be effective anteéing Payment), must be worded as specified in
?/;?rzc(};o?,zzsogeo;dzzzg’r ixll;? 2347; amended to be effecive February the Payment Bond in this section, except that the

instructions in parenthesis are to be replaced with
§ 37.311. Payment Bond ~ the relevant information and the parenthesis deleted.

A surety bond guaranteeing payment for closure,

post closure, or corrective action, as specified in

223



30 TAC § 37.311 COMMISSION ON ENVIRONMENTAL QUALITY

Figure: 30 TAC §37.311
PAYMENT BOND

Date bond executed:

Effective Date:

Principal: (legal name and business address of owner and
operator)

Type of Organization: (insert "individual,” "joint venture,”" "partnership,” or
“corporation,")

State of lncorboration:

Surety(ies): (ﬁame(s) and business
address(es))

Permit number, name, physical and mailing addresses, and closure, post closure, or
corrective action amount(s) for each facility guaranteed by this bond (indicate closure,
post closure, or corrective action amounts separately for each

facility):

Total penal sum of bond: $

Surety’s bond number:

Know All Persons By These Presents, That we, the Principal and Surety(ies)
hereto are firmly bound to the Texas Commission on Environmental Quality, hereinafter
called TCEQ, in the above penal sum for the payment of which we bind ourselves, our
helrs, executors, administrators, successors, and assigns jointly and severally; provided
that, where the Surety(ies) are corporations acting as co-sureties, we, the Sureties, bind
ourselves in such sum “jointly and severally” only for the purpose of allowing a joint
action or actions against any or ali of us, and for all other purposes each Surety binds
itself, jointly and severally with the Principal, for the payment of such sum only as is set
forth opposite the name of such Surety, but if no limit of liability is indicated, the limit of
liability shall be the full amount of the penal sum.

Whereas said Principal is required, under the appropriate program area, to
comply with permit requirements in order to own or operate each facility identified
above, and

Whereas said Principal is required to provide financial assurance for closure, post
closure, or corrective action as a condition of the permit or other applicable
requirements, and

Whereas said Principal shall establish a standby trust fund as is required when a
surety bond is used to provide such financial assurance;
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Now, therefore, the conditions of the obligation are such that if the Principal shall
faithfully, before the beginning of final closure of, or corective action at, each faciiity
identified above, fund into the standby trust fund the amount(s) identified above for the
facility, ' '

Or, if the Principal shall fund into the standby trust fund in such amount(s) within
15 days after a final order to begin final closure or perform corrective action is issued by
the TCEQ executive director or a U.S. district court or other court of competent
jurisdiction,

Or, if the Principal shall provide alternate financial assurance, as specified in 30
Texas Administrative Code, Chapter 37 (relating to Financial Assurance) and obtain the
TCEQ executive director’s written approval of such assurance, within 90 days after the
date notice of cancellation is received by both the Principal and the TCEQ executive
director from the Surety(ies), then this obligation shall be null and void; otherwise it is to
remain in full force and effect.

The Surety(ies) shall become liabie on this bond obligation only when the
Principal has failed to fulfill the conditions described above. Upon notification by the
TCEQ executive director that the Principal has failed to perform as guaranteed by this
bond, the Surety(ies) shall place funds in the amount guaranteed for the facility(ies) into
the standby trust fund as directed by the TCEQ executive director.

The liability of the Surety(ies} shall not be discharged by any payment or
succession of payments hereunder, unless and until such payment or payments shall
amount in the aggregate to the penal sum of the bond, but in no event shall the
obligation of the Surety(ies) hereunder exceed the amount of said penal sum.

The Surety(ies) may cancel the bond by sending notice of cancellation by certified
mail fo the Principal and to the TCEQ executive director provided, however, that
cancellation shall not occur during the 120 days beginning on the date of receipt of the
notice of cancellation by both the Principal and the TCEQ executive director, as
evidenced by the return receipts.

The Principal may terminate this bond by sending written notice to the
Surety(ies), provided, however, that no such notice shall become effective until the
Surety(ies) receive(s) written authorization for termination of the bond by the TCEQ
executive director.

(The following paragraph is an optional rider that may be included but is not required.)

Principal and Surety(ies) hereby agree to adjust the penal sum of the bond yearly
so that it guarantees a new closure, post closure, or corrective action amount, provided
that the penal sum does not increase by more than 20 percent in any one year, and no
decrease in the penal sum takes place without the written permission of the TCEQ
executive director.

In Witness Whereof, the Principal and Surety(ies) have executed this Payment
Bond and have affixed their seals on the date set forth above.
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30 TAC § 37.311

COMMISSION ON ENVIRONMENTAL QUALITY

The persons whose signatures appear below hereby certify that they are authorized to
execute this surety bond on behalf of the Principal and Surety(ies) and that the wording
of this surety bond is identical to the wording specified in 30 Texas Administrative Code
§37.311 as such regulations were constituted on the date this bond was executed.

Principal

(Signature(s))

(Name(s))

(Title(s))
(Corporate seal)

Corporate Surety(ies)

{Name and
address)

State of Incorporation:

Liability limit:$

(Signature(s))

(Name(s) and title(s})

(Corporate Seal)

(For every co-surety, provide signature(s), corporate seal, and other information in the

same manner as for Surety above.)

Bond premium: $

Source: The provisions of this § 37.311 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.321. Performance Bond

A surety bond guaranteeing performance for clo-
sure, post closure, or corrective action, as specified
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in § 37.221 of this title (relating to Surety Bond
Guaranteeing Performance), must be worded .as
specified in the Performance Bond in this section,
except that the instructions in parenthesis are to be
replaced with the relevant information and the pa-
renthesis deleted.



FINANCIAL ASSURANCE 30 TAC § 37.321

Figure: 30 TAC §37.321
PERFORMANCE BOND

Date bond executed:

Effective date:

Principal: (legal name and business address of owner or operator)

Type of organization: {insert "individual,” "joint venture,” "partnership,” or "corporation”)

State of incorporation:

Surety(ies): (name(s) and business address(es))

Permit number, name, physical and mailing addresses, and closure, post closure, or corrective action
amounts(s) for each facility guaranteed by this bond (indicate closure, post closure, or corrective
action amounts separately for each

facility):

Total penal sum of bond: $

Surety's bond number:

Know All Persons By These Presents, That We, the Principal and Surety(ies) hereto are firmly
bound to the Texas Commission on Environmental Quality, hereinafter called TCEQ, in the above
penal sum for the payment of which we bind ourselves, our heirs, executors, administrators,
successors, and assigns jointly and severally; provided that, where the Surety(ies) are corporations
acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly and severally” only for the
purpose of allowing a joint action or actions against any or all of us, and for all other purposes each
Surety binds itself, jointly and severally with the Principal, for the payment of such sum only as is set
forth opposite the name of such Surety, but if no limit of liability is indicated, the limit of liability shall
be the full amount of the penal sum.

Whereas said Principal is required, under the appropriate program area, to comply with permit
requirements in order to own or operate each facility identified above, and

Whereas said Principal is required to provide financial assurance for closure, post closure, or
corrective action as a condition of the permit or other applicable requirements, and

Whereas said Principal shall establish a standby trust fund as is required when a surety bond is
used to provide such financial assurance;

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

227




30 TAC § 37.321 COMMISSION ON ENVIRONMENTAL QUALITY

Now, therefore, the conditions of this obligation are such that if the Principal shall faithfully
perform closure, post closure, or corrective action, whenever required to do so, of each facility for
which this bond guarantees closure or post closure in accordance with the closure plan or post
closure plan and other applicable requirements of the permit, or perform corrective action in
accordance with the permit or other applicable requirements as may be amended, pursuant to all
applicable laws, statutes, rules and regulations, as such laws, statutes, rules, and regulations may be
amended,

Or, if the Principal shall provide alternate financial assurance, as specified in 30 Texas
Administrative Code, Chapter 37 (relating to Financial Assurance) and obtain the TCEQ executive
director’s written approval of such assurance, within 90 days after the date of notice of cancellation is
received by both the Principal and the TCEQ executive director from the Surety(ies), then this
obligation shall be null and void, otherwise it is to remain in full force and effect.

The Surety(ies) shall become liable on this bond obligation only when the Principal has failed to
fulfill the conditions described above.

Upon notification by the TCEQ executive director that the Principal has been found in violation
of the closure, post closure, or corrective action requirements for a facility for which this bond
guarantees performance of closure, post closure, or corrective action, the Surety(ies) shall either
perform closure, post closure, or corrective action in accordance with the closure plan or post closure
plan and other applicable requirements of the permit, or perform corrective action in accordance with
the permit or other applicable requirements, or place the amount guaranteed for the faclility in the
standby trust fund as directed by the TCEQ executive director.

Upon notification by the TCEQ executive director that the Principal has failed to provide
alternate financial assurance, as specified in 30 Texas Administrative Code, Chapter 37, and obtain
written approval of such assurance from the TCEQ executive director during the 90 days following
receipt by both the Principal and the TCEQ executive director of a notice of cancellation of the bond,
the Surety(ies) shall place funds in the amount guaranteed for the facility(ies) into the standby trust
fund.

The surety(ies) hereby waive(s) notification of amendments to closure plans or post closure
plans and other applicable requirements of the permit, or permits requiring corrective action or other
applicable requirements for corrective action, applicable laws, statutes, rules, and regulations and
agrees that no such amendment shall in any way alleviate its (their) obligation on this bond.

The liability of the Surety(ies) shall not be discharged by any payment or succession of
payments hereunder, unless and until such payment or payments shall amount in the aggregate to
the penal sum of the bond, but in no event shall the obligation of the Surety(ies) hereunder exceed
the amount of said penal sum.

The Surety(ies) may cancel the bond by sending notice of cancellation by certified mail to the
owner and operator and to the TCEQ executive director provided, however, that cancellation shall not
occur during the 120 days beginning on the date of receipt of the notice of cancellation by both the
Principal and the TCEQ executive director, as evidenced by the return receipts.

The principal may terminate this bond by sending written notice to the Surety(ies), provided,

however, that no such notice shall become effective until the Surety(ies) receive(s) written
authorization for termination of the bond by the TCEQ executive director.
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FINANCIAL ASSURANCE

30 TAC § 37.331

{The following paragraph is an optional rider that may be included but is not required.)

Principal and Surety(ies) hereby agree to adjust the penal sum of the bond yearly so that it
guarantees a new closure, post closure, or corrective action amount, provided that the penal sum
does not increase by more than 20 percent in any one year, and no decrease in the penal sum takes
place without the written permission of the TCEQ executive director.

In Witness Whereof, The Principal and Surety(ies) have executed this Performance Bond and
have affixed their seals on the date set forth above. )

The persons whose signatures appéar below hereby certify that they are authorized to execute
this surety bond on behalf of the Principal and Surety(ies) and that the wording on this surety bond is
identical to the wording specified in 30 Texas Administrative Code §37.321 as such regulation was

constituted on the date this bond was executed.

Principal
(Signature(s))
(Name(s))
(Title(s))
(Corporate seal)
(Corporate Surety(ies))

(Name and address)

State of Incorporation:

Liability limit: $

{Signature(s))

{Name(s) and title(s))

(Corporate seal)

(For every co-surety, provide signature(s), corporate seal, and other information in the same manner

as for Surety above.)

Bond premium: §

Source: The provisions of this § 37.321 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

8§ 37.331. TIrrevocable Standby Letter of Credit

An irrevocable standby letter of credit for closure,
post closure, or corrective action, as specified in
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§ 37.231 of this title (relating to Irrevocable Standby
Letter of Credit), must be worded as specified in the
Irrevocable Standby Letter of Credit in this section,
except that the instructions in parenthesis are to be
replaced with the relevant information and the pa-
renthesis deleted.



30 TAC § 37.331 COMMISSION ON ENVIRONMENTAL QUALITY
Figure: 30 TAC §37.331
IRREVOCABLE STANDBY LETTER OF CREDIT
Executive Director
Texas Commission on Environmental Quality
Dear Sir or Madam:
We hereby establish our lrrevocable Standby Letter of Credit No. _____ in your favor, at the
request and for the account of (owner's or operator's name and address) up to the aggregate amount
of (in words) U.S. dollars $ , available upon presentation of

(1) Your sight draft, bearing reference to this letter of credit No. , and

(2) Your signed statement reading as follows: "I certify that the amount of the draft is
payable pursuant to regulations issued under authority of 30 Texas Administrative Code Chapter 37."

This letter of credit is effective as of (date) and shall expire on (date at least 1 year later), but
such expiration date shall be automatically extended for a period of (at least 1 year) on (date) and on
each successive expiration date, unless, at least 120 days before the current expiration date, we
notify both you and (owner’s or operator's name) by certified mail that we have decided not to extend
this lefter of credit beyond the current expiration date. In the event you are so notified, any unused
portion of the credit shall be available upon presentation of your sight draft for 120 days after the date
of receipt by both you and (owner’s or operator's name), as shown on the signed return receipts.

Whenever this letter of credit is drawn on under and in compliance with the terms of this credit,
we shall duly honor such draft upon presentation to us.

We certify that the wording of this letter of credit is identical to the wording specified in 30
Texas Administrative Code §37.331 as such regulations were constituted on the date shown
immediately below.

(Signature(s) and title(s) of official(s) of issuing institution)

(Date)

This credit is subject to (insert "the most recent edition of the Uniform Customs and Practice for
Documentary Credits, published by the International Chamber of Commerce,” or "the Uniform
Commercial Code").

Source: The provisions of this § 37.331 adopted to be effective title (relating to Insurance), must be worded as
December 30, 1996, 21 TexReg 12297; amended to'be effective specified in the Certificate of Insurance in this
ﬂar;goél,zzsogg;;i: ixll;zg 2347; amended to be effective February section, except that the instructions in parenthesis

T ' are to be replaced with the relevant information and
8§ 37.341. Certificate of Insurance the parenthesis deleted.

A certificate of insurance for closure, post closure,
or corrective action, as specified in § 37.241 of this
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FINANCIAL ASSURANCE

Figure: 30 TAC §37.341

30 TAC § 37.351

CERTIFICATE OF INSURANCE

Name and Address of Insurer (herein called the "insurer"):

Name and Physical and Mailing Addresses of Insured (herein called the “insured"):

Facilities covered: (list for each facility: The permit number, name, physical and mailing addresses,
and the amount of insurance for closure, post closure, or corrective action (these amounts for all

facilities covered must total the face amount shown below}).)

Face Amount:

Policy Number:

Effective Date:

The insurer hereby certifies that it has issued to the Insured the policy of insurance identified
above to provide financial assurance for closure, post closure, or corrective action for the facilities
identified above. The Insurer further warrants that such policy conforms in all respects with the
requirements of 30 Texas Administrative Code §37.241 (relating to Insurance), as applicable and as
such regulations were constituted on the date shown immediately below. it is agreed that any
provision of the policy inconsistent with such regulations is hereby amended to eliminate such

inconsistency.

Whenever requested by the executive director of the Texas Commission on Environmental
Quality, the Insurer agrees to furnish to the executive director a duplicate original of the policy listed

above, including all endorsements thereon.

| hereby certify that the wording of this certificate is identical to the wording specified in 30
Texas Administrative Code §37.341 as such regulations were constituted on the date shown

immediately below.

{Authorized signature of Insurer)

{Name of person signing)

(Title of person signing)

(Signature of witness or notary:)

(Date)

Source: The provisions of this § 37.341 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

8§ 37.351. Financial Test
A letter from the chief financial officer for closure,
post closure, or corrective action, as specified in
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§ 37.251 of this title (relating to Financial Test),
must be worded as specified in the Financial Test in
this section, except that the instructions in parenthe-
sis are to be replaced with the relevant information
and the parenthesis deleted.
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Figure: 30 TAC §37.351

FINANCIAL TEST
LETTER FROM CHIEF FINANCIAL OFFICER

(Address to TCEQ executive director)

I am the Chief Financial Officer of (name and address of firm.) This letter is in support of this
firm’s use of the financial test to demonstrate financial assurance for closure, post closure, or
corrective action as specified in 30 Texas Administrative Code (TAC) Chapter 37 (relating to
Financial Assurance).

(Fill out the following five paragraphs. For each facility include: the name, pemmit number,
program area {(hazardous waste, municipal solid waste, etc.), physical and mailing addresses,
and current cost estimate. |dentify for each current cost estimate the amount designated for
closure, post closure, or comective action. If your firn has no facilities that belong in a particular
paragraph, write "None" in the space indicated.)

1, This firm is the owner or operator of the following facilities in Texas for which financial
assurance for closure, post closure, or corrective action is being demonstrated through a
financial test specified in 30 TAC Chapter 37. The current cost estimate covered by-the
test is shown for each facility;

2. This fim guarantees, through a corporate guarantee specified in 30 TAC Chapter 37, the
cost for closure, po'st closure, or corrective action of the following facilities owned or
operated by the guaranteed party. The current cost estimates so guaranteed are shown
for each facility: ______. The firm identified above is (the direct or higher-tier parent
corporation of the owner or operator, or engaged in a substantial business relationship
with the owner or operator).

3. In States where TCEQ is not administering the financial requirements of 30 TAC Chapter
37, this firm, as owner, operator, or guarantor, is demonstrating financial assurance for
the closure, post closure, or comrective action of the following facilities through the use of
a test equivalent to a financial test specified in 30 TAC Chapter 37. The current cost
estimates covered by such a test are shown for each facility:

4, The firm identified above owns or operates the following facilities for which financial
assurance for closure, post closure, or corrective action costs, is not demonstrated
through the financial test or any other financial assurance mechanisms specified in 30
TAC Chapter 37 or equivalent State mechanisms to TCEQ, a federal agency, or another
state. The current cost estimates not covered by such financial assurance are shown for
each facility:

5. This firm is the owner or operator or guarantor of the following facilities for which financial
assurance is being demonstrated under other EPA regulations or state programs
authorized by EPA through a financial test or guarantee. The following amounts have not
been included in Paragraphs 1- 4. (For each program area identify: the facility name,
physical and mailing address, federal or state equivalent regulations, permit number, and
current cost estimate. Identify for each current cost estimate the amount designated for
closure, post closure, or comrective action).
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FINANCIAL ASSURANCE 30 TAC § 37.351

{(a) Municipal solid waste management facilities under 30 TAC Chapter 330, 40 CFR
Part 258 or equivalent $

(b) Underground injection control facilities under 30 TAC Chapter 331, 40 CFR Part
144 orequivalent$____ .

(c) Petroleum underground storage tank facilities under 36 TAC Chépter 334, and 40
CFR Part 280 or equivalent$___

(d) PCB storage facilities under 40 CFR Part 761 or equivalent $

(e) Hazardous waste treatment, storage, and disposal facilities under 30 TAC
Chapter 335, 40 CFR Paris 264 and 265 or equivalent 3, ———
) Additional environmental obligations not shown above $
Total (a)-(H $____

This (owner, operator, or guarantor) (has or has not) received an adverse opinion, a disclaimer
of opinion, or a "going concern” qualification from an independent auditor on its financial
statements for the latest completed fiscal year.

This firm (is required or is not required) to file 2 Form 10K with the Securities and Exchange
Commission (SEC) for the latest fiscal year. The fiscal year of this firm ends on (month, day).
The figures for the following items marked with an asterisk are derived from this firm's
independently audited, year-end financial statements for the latest completed fiscal year, ended
{date).

{Fill in Alternative 1 if the criteria of 30 TAC §37.251(b)(1) are used. Fill in Alternative Il if the
criteria of 30 TAC §37.251(b)(2) are used.)

ALTERNATIVE |

(1) (a) Sum of current closure, post closure, and corrective action costs
(total of all cost estimates shown in the five paragraphs above) $____

{b) Amount of annual aggregate liability coverage to be demonstrated by
a financial test or corporate guarantee S

(c) Total of lines (a) and (b) - T,
*2. Total liabilities (if any portion of the closure, post closure, or correctlve
action cost(s), is included in total liabilities, you may deduct the amount
of that portion from this line and add that amount to lines 3 and 4) s
*3. Tangible net worth $
*4, Net Worth S _
$

*5. Current assets .
8. Current liabilities $__
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30 TAC § 37.351 COMMISSION ON ENVIRONMENTAL QUALITY

*7. Net working capital (line 5 minus line 6) $
*8. The sum of net income plus depreciation, depletion and amortization S

9. Total assets in U. S. (required only if less than 90% of firm's assets
are located in U.S.) I -

Indicate either "yes" or "no” to the following questions.

10. Is line 3 at least $10 million? (yes/no)
11. Is line 3 at least 6 times line 1(c)? (yes/no)
12. Is line 7 at least 6 times line 1(c)? (yes/no)
*13. Are at least 90% of firm's assets located in the U.S.7 (yes/no)
If not, complete line 14
14, Is line 9 at least 6 times line 1(c)? ) (yes/no)
15. Is line 2 divided by line 4 less than 2.07 (yes/no)
16.  Isline 8 divided by line 2 greater than 0.1? (yes/no)
17.  Isline 5 divided by line 6 greater the;n 15? (yes/no)
ALTERNATIVE lI
1. (a) Sum of current closure, post closure, and corrective action costs

(total of all cost estimates shown in the five paragraphs above) S

(b) Amount of annual aggregate liability coverage to be demonstrated

by a financial test or corporate guarantee $_____ -
c) Total of lines (a) and (b) $.
2. Current bond rating of most recent issuance of this firm and name of
rating service ——————
3. Date of issuance of bond —

4, Date of maturity of bond ——
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FINANCIAL ASSURANCE

30 TAC § 37.361

*5, Tangible net worth (if any portion of the closure, post closure care, or
corrective action cost estimate(s), is included in "total liabilities” on
your firm’s financial statements, you may add the amount of that

portion to this line)

8. Total assets in U.S. (required only if less than 90% of firm's assets

are located in U.S.)

Indicate either "yes" or "'no" to the following questions.

7. Is line 5 at least $10 million?

8. Is line 5 at least 6 times line 1(c)?

*9, Are at least 90% of the firm's assets located in the U.S.?

If not, complete line 10

10.  Isline 6 at least 6 times line 1(c)?

(yes/no)

(yes/no)
(yes/no)

(yes/no)

| hereby certify that the wording of this lefter is identical to the wording specified in 30
Texas Administrative Code §37.351 as such regulations were constituted on the date shown

immediately below.

{Signature)

(Name)

(Title)

(Date)

Source: The provisions of this § 37.351 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.361.

A corporate guarantee for closure, post closure, or
corrective action, as specified in § 37.261 of this

Corporate Guarantee
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title (relating to Corporate Guarantee), must be
worded as specified in the Corporate Guarantee in
this section, except that the instructions in parenthe-
sis are to be replaced with the relevant information
and the parenthesis deleted.
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Figure: 30 TAC §37.361
CORPORATE GUARANTEE

Guarantee made this (date) by (name of guaranteeing entity), a business corporation organized
under the laws of the State of (insert name of State), herein referred to as guarantor. This guarantee
is made to the Texas Commission on Environmental Quality (TCEQ) on behalf of (owner or operator)
of (business address), which is {one of the following: "our subsidiary;” or "an entity with which
guarantor has a substantial business relationship, as defined in 30 TAC §37.11 (relating to
Definitions).”

RECITALS

1. Guarantor meets or exceeds the financial test criteria and agrees to comply with the reporting
requirements for guarantors as specified in 30 Texas Administrative Code (TAC) §37.251
(relating to Financial Test) and §37.261 (relating to Corporate Guarantee).

2. {Owner or operator) owns or operates the following facility(ies) covered by this guarantee: (List
for each facility: permit number, name, and physical and mailing addresses. Indicate for each
whether guarantee is for closure, post closure, or corrective action).

3. "Closure or post closure plans” as used below refer to the plans maintained as required for the
closure or post closure of the facilities as identified above.

4. Forvalue received from {owner or operator), (describe consideration and dollar amount),
guarantor guarantees to TCEQ that in the event that (owner or operator) fails to perform
{closure, post closure, or corrective action) of the above facility(ies) in accordance with the
closure plans, post closure plans, or corrective action, permits, and other applicable
requirements whenever required to do so, the guarantor shall do so or establish a trust fund as
specified in 30 TAC §37.201 (relating to Trust Fund), in the name of (owner or operator) in the
amount of the current cost estimate.

5. Guarantor agrees that if, at the end of any fiscal year before termination of this guarantee, the
guarantor fails to meet the financial test criteria, guarantor shall send within 90 days, by certified
mail, notice to the TCEQ executive director and to (owner or operator) that the guarantor
intends to provide alternate financial assurance as specified in 30 TAC Chapter 37 (relating to
Financial Assurance), as applicable, in the name of (owner or operator). Within 120 days after
the end of such fiscal year, the guarantor shall establish such financial assurance unless {owner
or operator) has done so.

8. The guarantor agrees to notify the TCEQ executive director by certified mail, of a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), U.S. Code, naming guarantor as debtor,
within 10 days after commencement of the proceeding.

7. Guarantor agrees that within 30 days after being notified by the TCEQ executive director of a
determination that guarantor no longer meets the financial test criteria or is disallowed from
continuing as a guarantor of (closure, post closure, or corrective action), guarantor shall
establish alternate financial assurance as specified in Subchapter C of 30 TAC Chapter 37
(relating to Financial Assurance Mechanisms for Closure, Post Closure, and Corrective Action),
in the name of (owner or operator) unless (owner or operator) has done so.
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FINANCIAL ASSURANCE

30 TAC § 37.371

8. Guarantor agrees to remain bound under this guarantee notwithstanding any or all of the
following: amendment or modification of the closure or post closure plans, or corrective action
requirements, amendment or modification of the permit, the extension or reduction of the time of
performance, or-any other modification or alteration of an obligation of the owner or operator.

9. Guarantor agrees to remain bound under this guarantee for so long as (owner or operator) must
comply with the applicable financial assurance requirements of 30 TAC Chapter 37 for the
above-listed facilities, except as provided in paragraph 10 of this agreement.

10. Guarantor may terminate this guarantee by sending notice by certified mail to the TCEQ
executive director and to (owner or operator), provided that this guarantee may not be
terminated unless and until (the owner or operator) obtains, and the TCEQ executive director

approves, alternate financial assurance.

11. Guarantor agrees that if (owner or operator) fails to provide alternate financial assurance as
specified in 30 TAC Chapter 37, as applicable, and obtain written approval of such assurance
from the TCEQ executive director within 90 days after a notice of termination by the guarantor is
received by the TCEQ executive director from guarantor, guarantor shall provide such alternate
financial assurance in the name of the (owner or operator).

12. Guarantor expressly waives notice of acceptance of this guarantee by the TCEQ or by (owner
or operator}. Guarantor also expressly waives notice of amendments or modifications of the
closure plans, post closure plans, or corrective action requirements, and of amendments or

modifications of the permit(s).

| hereby certify that the wording of fhis_ guarantee is identical to the wording specified in 30
Texas Administrative Code §37.361 as such regulations were constituted on the date first

above written.

Effective date:

(Name of guarantor)

{Authorized signature for guarantor)

(Type name of person signing)

~ (Title of person signing)

Signature of witness or notary:

Source: The provisions of this § 37.361 adopted to be effective .

December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

8 37.371. Local Government Financial Test

A letter signed by the local government's chief
financial officer, as specified ih § 37.271 of this title
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(relating to Local Government Financial Test) must
be worded as specified in the Local Government
Financial Test in this section, except that the instruc-
tions in parenthesis are to be replaced with the
relevant information and the parenthesis deleted.
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Figure: 30 TAC §37.371

LOCAL GOVERNMENT FINANCIAL TEST
LETTER FROM CHIEF FINANCIAL OFFICER

(Address to TCEQ Exécutive Director)

|am the chiéf financial officer of (name and address of local government). This letter is in support of
this local government's use of the financial test to demonstrate financial assurance, as specified in
30 Texas Administrative Code (TAC) Chapter 37 (relating to Financial Assurance).

{Fill out the following paragraphs regarding facilities and associated cost estimates. If your local
government has no facilities that belong in a particular paragraph, write "None" in the space
indicated. For each facility, include its permit number, name, physical and mailing addresses, and
current closure, post closure, or corrective action cost estimates.)

1. This local govemment is the owner or operator of the following facilities for which
financial assurance for closure, post closure, or corrective action is demonstrated
through the financial test specified in 30 TAC §37.271 (relating to Local Government
Financial Test). The current cost estimates covered by the test are shown for each
facility: .

2. This local government guarantees, through the guarantee specified in 30 TAC
§37.281 (relating to Local Government Guarantee), the current closure, post
closure, or corrective action cost estimates of the following facilities owned or
operated by (insert owner's name or operator's name). The current cost estimates
so guaranteed are shown for each facility:

The fiscal year of this local government ends on (month, day, year). The figures for the following
items marked with an asterisk are derived from this local government's independently audited, year-
end financial statements for the latest completed fiscal year, ended (date).

(Fillin the Ratio Indicators of Financial Strength if the criteria of 30 TAC §37.271(1)(A) are used. Fill
in Bond Rating Indicator of Financial Strength if the criteria of 30 TAC §37.271(1}(B) are used.)

RATIO INDICATORS OF FINANCIAL STRENGTH
1. Sum of current cost estimates ’
{total of all cost estimates shown in the paragraphs above) $

*2. Sum of cash and marketable securities $
*3, Total expenditures $
*4. Annual debt service $
5. Environmental obligations assured by a financial test to demonstrate financial
assurance in the following amounts under commission regulations and the Code
of Federal Regulations (CFR) or state equivalent rules:

(a) Municipal solid waste under 30 TAC Chapter 330 (relating to Municipal Solid $
Waste) and 40 CFR Part 258

(b) Hazardous waste treatment, storage and disposal facilities under 30 TAC
Chapter 335 (relating to industrial Solid Waste and Municipal Hazardous Waste) 3
and 40 CFR Parts 264 and 265
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FINANCIAL ASSURANCE 30 TAC § 37.371

(c) Petroleum underground storage tanks under 30 TAC Chapter 334 (relating
to Underground and Aboveground Storage Tanks) and 40 CFR Part 280

(d) Underground Injection Control System facilities under 30 TAC Chapter 331
(relating to Underground Injection Control) and 40 CFR Part 144

(e) Polychlorinated biphenyl (PCB) commercial storage facilities under 40 CFR
Part 761

(f) Additional environmental obligations not shown above

Total (a) - (f)

©Ph &N BhB BB &

*6. Total Annual Revenue

Indicate either "yes” or "no" to the following questions.

7. Is line 2 divided by line 3 greater than or equal to 0.05? (yes/no)

8. Is line 4 divided by line 3 less than or equal to 0.20? (yes/no)

9. Is line 5 divided by line 6 less than or equal to 0.437? (yes/no)
BOND RATING INDICATOR OF FINANCIAL STRENGTH

1. Sum of cumrent cost estimates (total of all cost estimates shown in the 3
paragraphs above)
2. List the following information on all the outstanding, rated, unsecured general
obligation bonds, revenue bonds, or certificates of obligation issued to the local
government: Current bond rating of most recent issuance and name of rating
service
Date of issuance of bond
Date of maturity of bond .
3. Environmental obligations assured by a financial test to demonstrate financial
assurance in the following amounts under commission regulations and the CFR
or state equivalent rules:

(a) Municipal solid waste under 30 TAC Chapter 330 and 40 CFR Part 258

(b) Hazardous waste treatment, storage and disposal facilities under 30 TAC
Chapter 335 and 40 CFR Parts 264 and 265

{c) Petroleum underground storage tanks under 30 TAC Chapter 334 and 40
CFR Part 280

(d) Underground Injection Control System facilities under 30 TAC Chapter 331
and 40 CFR Part 144

‘(e) PCB commercial storage facilities under 40 CFR Part 761

(f) Additional environmental obligations not shown above

Total (a) - (f)

€ P PN HA €N P

*4. Total Annual Revenue
Indicate either "yes" or "no" to the following question.
5. Is line 3 divided by line 4 less than or equal to 0.43? (ves/no)

I hereby certify that the wording of this letter is identical to the wording specified in 30 TAC §37.371
as such regulations were constituted on the date shown immediately below. | further certify the
following: that the local government's financial statements are prepared in conformity with
Generally Accepted Accounting Principles for governments, including conforrance with General
Accounting Standards Board Statement 18, and its financial statements have been audited by an
independent Certifled Public Accountant (CPA), that the local government has not operated ata
deficit equal to 5.0% or more of total annual revenue in each of the past two fiscal years; that the
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local government is not in default on any outstanding general obligations bonds; that the local
government does not have outstanding general obligations rated lower than Baa as issued by
Moody’s or BBB as issued by Standard and Poor’s; and that the local government has not received
an adverse opinion, disclaimer of opinion, or other qualified opinion from the independent CPA.

(Signature)

(Name)

(Title)

(Date)

Source: The provisions of this § 37.371 adopted to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196; amended to be effective September 14,
2006, 31 TexReg 7353.

§ 37.381. ILocal Government Guarantee

The local government guarantee, as specified in
§ 37.281 of this title (relating to Local Government

240

Guarantee), must be worded as specified in the
Local Government Guarantee in this section, except
that the instructions in parenthesis are to be re-
placed with the relevant information and the paren-
thesis deleted.
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Figure: 30 TAC §37.381
LOCAL GOVERNMENT GUARANTEE

Guarantee made this (date), by (name of the local government), herein referred to as
guarantor, to the Texas Commission on Environmental Quality, obligee, on behalf of the
following (owner or operator) of (business address).

RECITALS

1. Guarantor meets or exceeds the financial test criteria and agrees to comply with
the reporting requirements for guarantors as specified in 30 Texas Administrative
Code (TAC) §37.281 (relating to L.ocal Government Guarantee).

2. (Owner or operator) owns or operates the following facility(ies) covered by this

guarantee: (List for each facility: permit number, name, and physical and mailing

addresses. Indicate for each, whether the guarantee is for closure, post closure,
or corrective action.)

3. "Closure, post closure, or corrective action plans” as used below refer to the

plans maintained as required for the closure, post closure, or. corrective action of

facilities as identified above. A

4. For value received from (owner or operator), guarantor guarantees to the TCEQ

that in the event that (owner or operator) fails to perform (closure, post closure,

or corrective action) of the above facility(ies) in accordance with the closure, post
closure, or corrective action plans, permits, and other requirements whenever
required to do so, the guarantor shall do so, or pay a third party to perform
closure, post closure, or corrective action or establish a fully funded trust fund as
specified in 30 TAC §37.201 (relating to Trust Fund) in the name of (owner or
operator) in the amount of the current cost estimate.

5. Guarantor agrees that if, the guarantor fails to meet the financial test criteria, the
guarantor shall send within 90 days after the end of the fiscal year, by certified
mail, notice to the TCEQ's executive director and to (owner or operator) that the
guarantor intends to provide alternate financial assurance as specified in 30 TAC
Chapter 37 (relating to Financial Assurance), as applicable, in the name of
(owner or operator). Within 120 days after the end of such fiscal year, the
guarantor shall establish such financial assurance unless (owner or operator) has
done so.

. Within 10 days after its commencement of the proceeding, the guarantor agrees
to notify the executive director, by certified mail, of a voluntary or involuntary
proceeding under Title 11 (Bankruptcy), U.S. Code, naming guarantor as debtor.

7. Guarantor agrees that within 30 days after being notified by the executive

director of a determination that guarantor no longer meets the financial test

criteria or that guarantor is disallowed from continuing as a guarantor of (closure,
post closure, or corrective action), guarantor shall establish alternate financial
assurance as specified in Subchapter C of 30 TAC Chapter 37 (relating to

Financial Assurance Mechanisms for Closure, Post Closure, and Corrective

Action), in the name of (owner or operator) unless (owner or operator) has done

so.

8. Guarantor agrees to remain bound under this guarantee notwithstanding any or

all of the following: amendment or modification of the closure plans, post closure

plans, or corrective action requirements, amendment or modification of the
permit, the extension or reduction of the time of performance, or any other
modification or alteration of an obligation of the owner or operator.

US EPA ARCHIVE DOCUMENT
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9. Guarantor agrees to remain bound under this guarantee for so long as (owner or
operator) must comply with the applicable financial assurance requirements for
the above-listed facilities, except as provided in paragraph 10 of this agreement.

10. Guarantor may terminate this guarantee by sending notice by certified mail to the
TCEQ executive director and to (owner or operator), provided that this guarantee
may not be terminated uniess and until (the owner or operator) obtains, and the
executive director approves, alternate financial assurance.

11.Guarantor agrees that if (owner or operator) fails to provide alternate financial
assurance as specified in 30 TAC Chapter 37, as applicable, and obtain written
approval of such assurance from the TCEQ executive director within 90 days
after a notice of termination by the guarantor is received by the TCEQ executive
director from guarantor, guarantor shall provide such alternate financial
assurance in the name of the (owner or operator).

12.Guarantor expressly waives notice of acceptance of this guarantee by the TCEQ
or by (owner or operator). Guarantor also expressly waives notice of
amendments or modifications of the closure plans, post closure plans, or
corrective action requirements, and of amendments or modifications of the
permit(s).

I hereby certify that the wording of this guarantee is identical to the wording specified in
30 Texas Administrative Code §37.381 as such regulations were constituted on the date
first above wiritten.

Effective date:

{Name of guarantor)

(Authorized signature for guarantor)

(Type name of person s‘rgning)

(Title of person signing)

Signature of witness or Notary:

Source: The provisions of this § 37.381 adopted to be effective liabilities which, consistent with standard industry
March 21, 2000, 25 TexReg 2347; amended to be effective February practices, are excluded from coverage in liabﬂity
13, 2003, 28 TexReg 1196. . . R .

policies for bodily injury and property damage. The

SUBCHAPTER E. FINANCIAL agency intends the meanings of other terms used in
ASSURANCE REQUIREMENTS FOR the liability insurance requirements to be consistent
LIABILITY COVERAGE with their common meanings within the insurance

i industry. The following definitions given of several

§ 37.400. Applicability of the terms are intended to assist in the understand-

. , ing of these regulations and are not intended to limit
This subchapter applies to an owner or operator 3 .. meanings in a way that conflicts with general

required :13 pr(l).wbd.?' tf1nanc1al assurance for sudden insurance industry usage.
or nonsudden liability coverage. . . ]
N Y g (1) Accidental occurrence—An accident, includ-

Source: The provisions of this § 37.400 adopted to be effective . . ces
December 30, 1996, 21 TexReg 12297; amended to be effective ing continuous or repeated exposure to conditions,

March 21, 2000, 25 TexReg 2347. which results in bodily injury or property damage
neither expected nor intended from the standpoint

§ 37.402. Definitions of the insured.
In the liability insurance requirements, the terms (2) Legal defense costs—Any expenses that an

“bodily injury” and “property damage” shall have  insurer incurs in defending against claims of third
the meanings given these terms by applicable state  parties brought under the terms and conditions of
law. However, these terms do not include those an insurance policy.
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(3) Nonsudden accidental occurrence—An occur-
rence which takes place over time and involves
continuous or repeated exposure.

(4) Sudden accidental occurrence—An occur-
rence which is not continuous or repeated in nature.

Source: The provisions of this § 37.402 adopted to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.404. Liability Requirements for Sudden
and Nonsudden Accidental Occur-
rences

(a) An owner or operator shall establish liability
coverage for bodily injury and property damage to
third parties caused by sudden or nonsudden acci-
dental occurrences arising from operations of the
facility or group of facilities. The owner or operator
shall have and maintain liability coverage for sud-
den or nonsudden accidental occurrences, exclusive
of legal defense costs. The owner or operator shall
choose from one or more mechanisms as specified
in Subchapter F of this chapter (relating to Financial
Assurance Mechanisms for Liability) to meet the
liability requirements for sudden or nonsudden ac-
cidental occurrences.

(b) An owner or operator shall notify the execu-
tive director in writing within 30 days whenever:

(1) a claim results in a reduction in the amount of
financial assurance for liability coverage provided
by a financial assurance mechanism authorized in
Subchapter F of this chapter; or

(2) a Certification of Valid Claim for bodily injury
or property damage caused by a sudden or nonsud-
den accidental occurrence arising from the opera-
tion of a facility is entered between the owner or
operator and third-party claimant for liability cov-
erage under Subchapter F of this chapter; or

(3) afinal court order establishing a judgment for.

bodily injury or property damage caused by a sud-
den or nonsudden accidental occurrence arising
from the operation of a facility is issued against the
owner or operator, or a financial assurance mecha-
nism that is providing financial assurance for liabil-
ity coverage under Subchapter F of this chapter.

Source: The provisions of this § 37.404 adopted to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.411. Adjustments to the Level of Liability

Coverage
If the executive director determines that the levels
of financial responsibility required are not consis-
tent with the degree and duration of risk associated
with the facility or group of facilities, the executive
director may adjust the levels of financial responsi-
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bility required for liability coverage as may be nec-
essary to protect human health and the environment.
An owner or operator must furnish to the executive
director, within 30 days, any information which the
executive director requests to determine whether
cause exists for such adjustments of level of coverage.
Any adjustment to the amount of financial assurance
due to a change in the degree and duration of risk
associated with the permitted facility will be treated
as a permit modification.

Source: The provisions of this § 37.411 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

SUBCHAPTER E FINANCIAL
ASSURANCE MECHANISMS FOR
LIABILITY

§ 37.501. Trust Fund for Liability

(a) An owner or operator may satisfy the require-
ments of financial assurance for liability as specified
in Subchapter E of this chapter (relating to Finan-
cial Assurance Requirements for Liability Coverage)
by establishing a fully funded trust fund that con-
forms to the requirements of this section, in addition
to the requirements specified in Subchapter A of this
chapter (relating to General Financial Assurance
Requirements), and submitting an originally signed
duplicate of the executed trust agreement to the
executive director.

(b) The trustee shall be an entity which has the
authority to act as a trustee and whose trust opera-
tions are regulated and examined by a federal or
state agency.

{c) The wording of the trust agreement must be
identical to the wording specified in § 37.601(a) of
this title (relating to Trust Agreement for Liability),
including a formal certification of acknowledgment
as specified in § 37.601(b) of this title.

(d) The trust fund for liability shall be funded for
the full amount of the liability coverage to be pro-
vided by the trust before it may be relied upon to
satisfy the requirements of financial assurance for
liability. If at any time after the trust is created the
amount of funds in the trust is reduced below the full
amount of the liability coverage to be provided, the
owner or operator, by the anniversary date of the
establishment of the trust, shall either add sufficient
funds to the trust to cause its value to equal the full
amount of liability coverage to be provided, or
obtain another financial assurance mechanism as
specified in this subchapter to cover the difference.
For purposes of this section, “the full amount of
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liability coverage to be provided” means-the amount
of coverage for sudden and/or nonsudden accidental
occurrences required to be provided less the amount
of financial assurance for liability coverage being
provided by other financial assurance mechanisms
being used to demonstrate financial assurance by
the owner or operator.

(e) If the value of the trust fund is greater than the
total amount of the required liability coverage, the
owner or operator may submit a written request to
the executive director for release of the amount in
excess of the required liability coverage.

(f) If an owner or operator substitutes other finan-
cial assurance as specified in this subchapter for all
or part of the trust fund, the owner or operator may
submit a written request to the executive director for
release of the amount in excess of the required
liability coverage as covered by the trust fund.

(g) Within 60 days after receiving a request from
the owner or operator for release of funds as speci-
fied in subsection (e) or (f) of this section, the
executive director, if the request is approved, shall
instruct the trustee in writing to release to the owner
or operator such funds.

Source: The provisions of this § 37.501 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.511. Surety Bond Guaranteeing Payment

for Liability

(a) An owner or operator may satisfy the require-
ments of financial assurance for liability as specified
in Subchapter E of this chapter (relating to Finan-
cial Assurance Requirements for Liability Coverage)
by obtaining a surety bond which conforms to the
requirements of this section, in addition to the
requirements specified in Subchapter A of this chap-
ter (relating to General Financial Assurance Require-
ments), and submitting a signed duplicate original
of the bond to the executive director.

(b) The surety company issuing the bond shall be
among those listed as acceptable sureties on Federal
bonds in the most recent Circular 570 of the United
States Department of the Treasury.

{c) The wording of the surety bond must be iden-
tical to the wording specified in § 37.611 of this title
(relating to Payment Bond for Liability).

(d) A surety bond may be used to satisfy the
requirements of Subchapter E of this chapter only if
the Attorneys General or Insurance Commissioners
of the state in which the surety is incorporated, and
the State of Texas have submitted a written state-
ment to the executive director that a surety bond
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executed as described in this subchapter and § 37.
611 of this title is a legally valid and enforceable
obligation in that state.

Source: The provisions of this § 37.511 adopted to be effective

December 30, 1996, 21 TexReg 12297;- amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.521. Irrevocable Standby Letter of Credit

for Liability

(a) An owner or operator may satisfy the require-
ments of financial assurance for liability as specified
in Subchapter E of this chapter (relating to Finan-
cial Assurance Requirements for Liability Coverage)
by obtaining an irrevocable standby letter of credit
which conforms to the requirements of this section,
in addition to the requirements specified in Subchap-
ter A of this chapter (relating to General Financial
Assurance Requirements), and submitting an origi-
nally signed irrevocable standby letter of credit to
the executive director.

(b) The financial institution issuing. the irrevo-
cable standby letter of credit shall be an entity that
has the authority to issue irrevocable standby letters
of credit and whose letter of credit operations are
regulated and examined by a federal or state agency.

{c) The wording of the irrevocable standby letter
of credit must be identical to the wording specified
in § 37.621 of this title (relating to Irrevocable
Standby Letter of Credit for Liability).

(d) An owner or operator who uses an irrevocable
standby letter of credit to satisfy the requirements of
this section may also establish a standby trust fund.
Under the terms of such a letter of credit, all
amounts paid pursuant to a draft by the trustee of
the standby trust will be deposited by the issuing
institution into the standby trust in accordance with

instructions from the trustee. The trustee of the

standby trust fund must be an entity which has the
authority to act as a trustee and whose trust opera-
tions are regulated and examined by a federal or
state agency.

(e) The wording of the standby trust fund must be
identical to the wording specified in § 37.671 of this
title (relating to Standby Trust Agreement).

Source: The provisions of this § 37.521 adopted to be effective

December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.531.

(a) An owner or operator may satisfy the require-
ments of financial assurance for liability as specified
in Subchapter E of this chapter (relating to Finan-
cial Assurance Requirements for Liability Coverage)

Insurance for Liability
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by obtaining insurance which conforms to the re-
quirements of this section, in addition to the require-
ments specified in Subchapter A of this chapter
(relating to General Financial Assurance Require-
ments), and submitting a signed duplicate original
of the endorsement or certificate of insurance to the
executive director.

(b) At a minimum, the insurer must be licensed to
transact the business of insurance, or eligible to
provide insurance as an excess or surplus lines
insurer, in one or more states. '

(c) The wording of the certificate of insurance
must be identical to the wording specified in § 37.
631 of this title (relating to Certificate of Insurance
for Liability). The wording of the endorsement must
be identical to the wording specified in § 37.641 of
this title (relating to Endorsement for Liability).

(d) The insurance policy shall be amended by
attachment of the Endorsement for Liability or
evidenced by a Certificate of Insurance for Liability.
If requested by the executive director, the owner or
operator shall provide a signed duplicate original of
the insurance policy.

Source: The provisions of this § 37.531 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.541. Financial Test for Liability

(a) An owner or operator may satisfy the require-
ments of financial assurance for liability as specified
in Subchapter E of this chapter (relating to Finan-
cial Assurance Requirements for Liability Coverage)
by demonstrating that it passes a financial test
which conforms to the requirements of this section,
in addition to the requirements specified in Subchap-
ter A of this chapter (relating to General Financial
Assurance Requirements).

(b) To pass this test, the owner or operator must
meet the criteria of either paragraph (1) or (2) of this
subsection:

(1) the owner or operator must have:

(A) net working capital and tangible net worth
each at least six times the amount of liability cover-
age to be demonstrated by this test; and

(B) tangible net worth of at least $10 million; and

(C) assets in the United States amounting to ei-
ther:

(i) at least 90% of his total assets; or

(ii) at least six times the amount of liability cov-
erage to be demonstrated by this test.

(2) the owner or operator must have:

30 TAC § 37.541

(A) a current rating for the owner’s or operator’s
most recent bond issuance of AAA, AA, A, or BBB as
issued by Standard and Poor’s or Aaa, Aa, A, or Baa
as issued by Moody’s; and

(B) tangible net worth of at least $10 million; and

(C) tangible net worth atleast six times the amount
of liability coverage to be demonstrated by this test;
and -

(D) assets in the United States amounting to ei-
ther:

(i) at least 90% of his total assets; or

(ii) at least six times the amount of liability cov-
erage to be demonstrated by this test.

(c) The phrase “amount of liability coverage” re-
fers to the annual aggregate amounts for which
coverage is required for sudden or nonsudden
liability.

(d) To demonstrate that the owner or operator
meets this test, the owner or operator shall submit
the following items to the executive director:

(1) a letter signed by the owner’s or operator’s
chief financial officer and worded as specified in the

- Financial Test for Liability, Part A, § 37.651 of this
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title (relating to Financial Test for Liability). An .
owner or operator using the financial test to dem-
onstrate assurance for closure, post closure, or cor-
rective action as specified in Subchapter B of this
chapter (relating to Financial Assurance Require-
ments for Closure, Post Closure, and Corrective
Action), and ljability coverage must submit the letter
specified in the Financial Test for Liability, Part B,
§ 37.651 of this title to cover both forms of financial
responsibility. A separate letter as specified in § 37.
351 of this title (relating to Financial Test) is not
required; and

(2) a copy of the independent certified public
accountant’s report on examination of the owner’s
or operator’s financial statements for the latest
completed fiscal year; and

(3) a special report from the owner’s or opera-
tor’s independent certified public accountant to the
owner or operator stating that:

(A) the accountant has compared the data which
the letter from the chief financial officer specifies as
having been derived from the independently, au-
dited, year-end financial statements for the latest
fiscal year with the amounts in such financial state-
ments; and
(B) in connection with that procedure:

(i) such amounts were found to be in agreement;
or .
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(ii) no matters came to the attention of the inde-
pendent certified public accountant which indicated
that the specified data should be adjusted.

(e) After the initial submission of items specified
in subsection (d) of this section, the owner or opera-
tor shall send updated information to the executive
director within 90 days after the close of each
succeeding fiscal year. This information shall consist
of all three items specified in subsection (d) of this
section.

(f) If the owner or operator no longer meets the
requirements of subsection (b) of this section, the
owner or operator must obtain alternate financial
assurance as specified in this subchapter for the
entire amount of required liability coverage. Evi-
dence of liability coverage must be submitted to the
executive director within 90 days after the end of the
fiscal year for which the year-end financial data
show that the owner or operator no longer meets the
test requirements.

(g) The executive director may, based on a reason-
able belief that the owner or operator may no longer
meet the requirements of subsection (b) of this
section, require reports of financial condition at any
time from the owner or operator in addition to those
specified in subsection (d) of this section. If the
executive director finds, on the basis of such reports
or other information, that the owner or operator no
longer meets the requirements of subsection (b) of
this section, the owner or operator shall provide
alternate financial assurance as specified in this
subchapter within 30 days after notification of such
a finding.

(h) The executive director may disallow use of this
test on the basis of qualifications in the opinion
expressed by the independent certified public ac-
countant’s report on examination of the owner’s or
operator’s financial statements. An adverse opinion
or disclaimer of opinion shall be cause for
disallowance. The executive director shall evaluate
other qualifications on an individual basis. The
owner or operator shall provide alternate financial
assurance as specified in this subchapter within 30
days after notification of the disallowance.

Source: The provisions of this § 37.541 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.551.

{a2) An owner or operator may meet the require-
ments of financial assurance for liability as specified
in Subchapter E of this chapter (relating to Finan-
cial Assurance Requirements for Liability Coverage)

Corporate Guarantee for Liability
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by obtaining a written guarantee for liability cover-
age, hereinafter referred to as “corporate guaran-
tee,” which conforms to the requirements of this
section, in addition to the requirements as specified
in Subchapter A of this chapter (relating to General
Financial Assurance Requirements).

(b) The guarantor must be the direct or higher-
tier parent corporation of the owner or operator or
a corporation with a substantial business relation-
ship with the owner or operator. The guarantor must
meet the requirements for owners or operators as
specified in § 37.541 of this title (relating to Finan-
cial Test for Liability). The guarantor must comply
with the terms of the corporate guarantee.

(c) The wording of the corporate guarantee must
be identical to the wording specified in § 37.661 of
this title (relating to Corporate Guarantee for
Liability). The corporate guarantee shall accompany
the items sent to the executive director as specified
in § 37.541(d) of this title.

(d) If the guarantor has a substantial business
relationship with the owner or operator, in addition
to the requirements specified in this chapter for the
financial test and corporate guarantee, the guaran-
tor will submit the following:

(1) a description of the substantial business rela-
tionship and the value received in consideration of
the guarantee;

(2) an original or certified original copy of the
Resolution by the Board of Directors or a certified
letter from the chief financial officer, authorizing the
corporate guarantee on behalf of the entity;

(3) an original or certified original copy of the
Resolution by the Board of Directors authorizing the
formation or acquisition of the guaranteed entity;

(4) an organizational chart which shows the rela-
tionship between the two entities; and

(5) the partnership agreement or other agree-
ments, articles, or bylaws which set out the forma-
tion, structure, and operation of the guaranteed
entity.

(e) After the initial submission of the items re-
quired. in subsection (d) of this section, the chief
financial officer may submit a letter attesting that
there has been no change, to demonstrate a substan-
tial business relationship, if there has been no change
in the substantial business relationship.

(f) The terms of the corporate guarantee shall
provide that if the owner or operator fails to satisfy
a judgement based on a determination of liability for
bodily injury or property damage to third parties
caused by sudden or nonsudden accidental occur-
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rences (or both, as the case may be), arising from the
operation of facilities covered by this corporate
guarantee, or fails to pay an amount agreed to in
settlement of claims arising from or alleged to arise
from such injury or damage, the guarantor shall do
so up to the limits of coverage.

(2) Inthecase of corporations incorporated in the
United States, & guarantee may be used to satisfy the
requirements of this. section only if the Attorneys
General or Insurance Commissioners of:

(1) the state in which the guarantor is incorpo-
rated; and

(2) each state in which a facility covered by the
guarantee is located have submitted a written state-
ment to the commission that a guarantee executed

as described in this section and § 37.661 of this title .

is a legally valid and enforceable obligation in that
state.

(h) In the case of corporations incorporated out-
side the United States (U.S:), a guarantee may be
used to satisfy the requirements of this section only
if:

(1) the non-U.S. corporation has identified a reg-
istered agent for service of process in each state in
which a facility covered by the guarantee is located
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and in the state in which it has its principal place of
business; and

(2) the Attorneys General or Insurance Commis-
sioners of each state in which a facility covered by
the guarantee is located and the state in which the
guarantor corporation has its principal place of
business, has submitted a written statement to the
commission that a guarantee executed as described
in this section and § 37.661 of this title is a legally
valid and enforceable obligation in that state.

Source: The provisions of this § 37.551 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
October 7, 1999, 24 TexReg 8555; amended to be effective March
21, 2000, 25 TexReg 2347: amended to be effective February 13,
2003, 28 TexReg 1196,

SUBCHAPTER G. WORDING OF THE
MECHANISMS FOR LIABILITY

§ 37.601. Trust Agreement for Liability

(a) A trust agreement for a liability trust fund, as
specified in § 37.501 of this title (relating to Trust
Fund for Liability), must be worded as specified in
the Trust Agreement in this subsection, except that
the instructions in parenthesis are to be replaced
with the relevant information and the parenthesis
deleted.
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Figure: 30 TAC §37.601(a)
TRUST AGREEMENT

TRUST AGREEMENT, the "Agreement,” entered into as of (date) by and
between (name of the owner or operator), a {(name of State) ("corporation,”
"partnership,” "association,” or "proprietorship”), the "Grantor," and {name of corporate
trustee), ("incorporated in the State of " or "a national bank"}, the "Trustee.”

Whereas, the Texas Commission on Environmental Quality, "TCEQ," an agency
of the State of Texas, has established certain regulations applicable to the Grantor,
requiring that an owner or operator of a facility or group of facilities must demonstrate
financial responsibility for bodily injury and property damage to third parties caused by
sudden accidental and/or nonsudden accidental occurrences arising from operations of
the facility or group of facilities.

_Whereas, the Grantor has elected to establish a trust to assure all or part of such
financial responsibility for the facility(ies) identified herein,

Whereas, the Grantor, acting through its duly authorized officers, has selected the
Trustee to be the trustee under this agreement, and the Trustee is willing to act as
trustee, .

Now, therefore, the Grantor and the Trustee agree as follows:
Section 1. Definitions. As used in this Agreement:

(a) The term "Grantor” means the owner or operator who enters into this
Agreement and any successors or assigns of the Grantor.

{(b) The term "Trustee” means the Trustee who enters into this Agreement and
any successor Trustee.

Section 2. Identification of Facilities This Agreement periains to the facilities
identified on attached Schedule A (on Schedule A, for each facility list the permit
number, name, physical and mailing addresses, and the amount of liability coverage, or
portions thereof, if more than one instrument affords combined coverage as
demonstrated by this Agreement).

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish
a trust fund, hereinafter the "Fund," for the benefit of any and all third parties injured or
damaged by (sudden and/or nonsudden) accidental occurrences arising from operation
of the facility(ies) covered by this guarantee, in the amounts of up to (dollar amount in
words) U.S. dollars, $ , per occurrence and up to (dollar amount in words) U.S.
dollars, $ , annual aggregate for sudden accidental occurrences and up to (dollar
amount in words) U.S. dollars, $ , per occurrence and up to (dollar amount in
words) U.S. dollars, $ . annual aggregate for nonsudden occurrences, except
that the Fund is not established for the benefit of third parties for the following:
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(a) Bodily injury or property damage for which the Grantor is obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages that the Grantor would be obligated to
pay in the absence of the contract or agreement.

(b) Any obligation of the Grantor under a workers’ compensation, disability
benefits, or unemployment compensation law or any similar law.

{c) Bodily injury to:

(1) An employee of the Grantor ansing from, and in the course of,
employment by the Grantor; or

(2) The spouse, child, parent, brother, or sister of that employee as a
consequence of, or arising from, and in the course of employment by the Grantor.

This exclusion applies:

(A) Whether the Grantor may be liable as an employer or in any
other capacity; and

(B) To any obligation to share damages with or repay another persol
who must pay damages because of the injury to persons identified in Paragraphs (1)
and (2). '

(d) Bodily injury or property damage arising out of the ownership, maintenance,
use, or entrustment to others of any aircraft, motor vehicle or watercraft.

(e) Property damage to:
(1) Any property owned, rented, or occupied by the Grantor;

(2) Premises that are sold, given away or abandoned by the Grantor if the
property damage arises out of any part of those premises;

(3) Property loaned to the Grantor;

(4) Personal property in the care, custody or control of the Grantor;

(5) That particular part of real property on which the Grantor or any
contractors or subcontractors working directly or indirectly on behalf of the Grantor are
performing operations, if the property damage arises out of these operations.

In the event of combination with another mechanism for liability covérage, the
fund shall be considered (primary or excess) coverage.

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

249




30 TAC § 37.601 COMMISSION ON ENVIRONMENTAL QUALITY

The Fund is established initially as consisting of the property, which is acceptable
to the Trustee, described in Schedule B attached hereto. Such property and any other
property subsequently transferred to the Trustee is referred to as the Fund, together
with all earnings and profits thereon, less any payments or distributions made by the
Trustee pursuant to this Agreement. The Fund shall be held by the Trustee, IN TRUST,
as hereinafter provided. The Trustee shall not be responsible nor shall.it undertake any
responsibility for the amount or adequacy of, nor any duty to collect from the Grantor,
any payments necessary to discharge any liabilities of the Grantor established by
TCEQ.

Section 4. Payment for Bodily Injury or Property Damage. The Trustee shall
satisfy a third party liability claim by making payments from the Fund only upon receipt
of one of the following documents:

(a) Certification from the Grantor and the third party claimant(s) that the liability
claim should be paid. The certification must be worded as follows, except that
instructions in parentheses are to be replaced with the relevant information and the
parentheses deleted:

Certification of Valid Claim

The undersigned, as parties (Grantor) and (name and address of third party
claimant(s)), hereby certify that the claim of bodily injury or property damage caused by
a (sudden and/or nonsudden) accidental occurrence arising from operating (Grantor's)
facility(ies) should be paid in the amount of$ ().

(Signatures)
Grantor
(Signatures)
Claimant(s)

or (b) A valid final court order establishing a judgment against the Grantor for
bodily injury or property damage caused by sudden and/or nonsudden accidental
occurrences arising from the operation of the Grantor's facility or group of facilities.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for the
Fund shall consist of cash or securities acceptable to the Trustee.

Section 6. Trustee Management. The Trustee shall invest and reinvest the
principal and income, in accordance with general investment policies and guidelines
which the Grantor may communicate in writing to the Trustee from time to time, subject,
however, to the provisions of this Section. In investing, reinvesting, exchanging, selling,
and managing the Fund, the Trustee shall discharge his duties with respect to the trust
fund solely in the interest of the beneficiary and with the care, skill, prudence, and
diligence under the circumstances then prevailing which persons of prudence, acting in
a like capacity and familiar with such matters, would use in the conduct of an enterprise
of a like character and with like aims; except that:
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(i) Securities or other obligations of the Grantor, or-any other owner or operator of
the facllities, or any of their affiliates as defined in the Investment Company Act of 1940,
as amended, 15 U.S.C. 80a-2(a), shall not be acquired or held unless they are
securities or other obligations of the Federal or a State government;

(ii) The Trustee is authorized to invest the Fund in time or demand deposits of the
Trustee, to the extent insured by an agency of the Federal or State government; and

(iif) The Trustee is authorized to hold cash awaiting investment or distribution
uninvested for a reasonable time and without liability for the payment of interest
thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in
its discretion: ’

(a) To transfer from time to time any or all of the assets of the Fund to any
common, commingled, or collective trust fund created by the Trustee in which the Fund
is eligible to participate, subject to all of the provisions thereof, to be commingled with
the assets of other trusts participating therein; and

{b) To purchase shares in any investment company registered under the
Investment Company Act of 1840, 15 U.S.C. 80a-1 et seq., inciuding one which may be
created, managed, underwritten, or to which investment advice is rendered or the
shares of which are sold by the Trustee. The Trustee may vote shares in its discretion.

Section 8. Express Powers of Trustee. Without in any way limiting the powers and
discretion conferred upon the Trustee by the other provisions of this Agreément or by
law, the Trustee is expressly authorized and empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose of any property heid
by it, by public or private sale. No person dealing with the Trustee shall be bound to see
to the application of the purchase money or to inquire into the validity or expediency of
any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all documents of
transfer and conveyance and any and all other instruments that may be necessary or
appropriate to carry out the powers herein granted;

{c) To register any securities held in the Fund in its own name or in the name of a
nominee and to hold any security in bearer form or in book entry, or to combine
certificates representing such securities with certificates of the same issue held by the
Trustee in other fiduciary capacities, or to deposit or armange for the deposit of such
securities in a qualified central depository even though, when so deposited, such
securities may be merged and held in bulk in the name of the nominee of such
depository with other securities deposited therein by another person, or to deposit or
arrange for the deposit of any securities issued by the United States Government, or
any agency or instrumentality thereof, with a Federal Reserve bank, but the books and
records of the Trustee shall at all times show that all such securities are part of the
Fund,
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(d) To deposit any cash in the Fund in interest-bearing accounts maintained or
savings certificates issued by the Trustee, in its separate corporate capacity; or in any
other banking institution affiliated with the Trustee, to the extent insured by an agency of
the Federal or State government; and

(e) To compromise or otherwise adjust all claims in favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or
levied against or in respect of the Fund and all brokerage commissions incurred by the
Fund shall be paid from the Fund. All other expenses incurred by the Trustee in
connection with the administration of this Trust, including fees for legal services
rendered to the Trustee, the compensation of the Trustee o the extent not paid directly
by the Grantor, and all proper charges and disbursements of the Trustee shall be paid
from the Fund.

Section 10. Annual Valuations. The Trustee shall annually, at least 30 days prior
to the anniversary date of establishment of the Fund, furnish to the Grantor and to the
TCEQ executive director a statement confirming the value of the Trust. Any securities in
the Fund shall be valued at market value as of no more than 60 days prior to the
anniversary date of establishment of the Fund. The failure of the Grantor to object in
writing to the Trustee within 90 days after the statement has been fumished to the
Grantor and the TCEQ executive director shall constitute a conclusively binding assent
by the Grantor barring the Grantor from asserting any claim or liability against the
Trustee with respect to matters disclosed in the statement.

Section 11. Advice of Counsel. The Trustee may from time to time consult with
counsel, who may be counsel to the Grantor, with respect to any question arising as to
the construction of this Agreement of any action to be taken hereunder. The Trustee
shall be fully protected, to the extent permitted by law, in acting upon the advice of
counsel.

Section 12. Trustee Compensation. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing from time to time with the
Grantor.

Section 13. Successor Trustee. The Trustee may resign or the Grantor may
replace the Trustee, but such resignation or replacement shall not be effective untit the
Grantor has appointed a successor trustee and this successor accepts the appointment.
The successor trustee shall have the same powers and duties as those conferred upon
the Trustee hereunder. Upon the successor trustee’s acceptance of the appointment,
the Trustee shall assign, transfer, and pay over to the successor trustee the funds and
properties then constituting the Fund. If for any reason the Grantor cannot or does not
act in the event of the resignation of the Trustee, the Trustee may apply to a court of
competent jurisdiction for the appointment of a successor trustee or for instructions. The
successor trustee shall specify the date on which it assumes administration of the trust
in a writing sent to the Grantor, the TCEQ executive director, and the present Trustee
by certified mail 10 days before such change becomes effective. Any expenses incurred
by the Trustee as a result of any of the acts contemplated by this Section shall be paid
as provided in Section 9.
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Section 14. Instructions to the Trustee. All orders, requests, and instructions by
the Grantor to the Trustee shall be in writing, signed by such persons as are designated ‘
in the attached Exhibit A or such other designees as the Grantor may designate by
amendments to Exhibit A. The Trustee shall be fully protected in acting without inquiry
in accordance with the Grantor's orders, requests, and instructions. Ali orders, requests,
and instructions by the TCEQ executive director to the Trustee shall be in writing,
signed by the TCEQ executive director or the executive director's designee, and the
Trustee shall act and shall be fully protected in acting in accordance with such orders,
requests, and instructions. The Trustee shall have the right to assume, in the absence
of written notice to the contrary, that no évent constituting a change or a termination of
the authority of any person to act on behalf of the Grantor or TCEQ executive director
hereunder has occurred. The Trustee shall have no duty to act in the absence of such
orders, requests, and instructions from the Grantor and/or TCEQ, except as provided for
herein.

Section 15. Notice of Nonpayment. If a payment for bodily injury or property
damage is made under Section 4 of this trust, the Trustee shall notify the Grantor of
such payment and the amount(s) thereof within five (5) working days. The Grantor shall,
on or before the anniversary date of the establishment of the Fund following such
notice, either make payments to the Trustee in amounts sufficient to cause the trust to
return to its value immediately prior to the payment of claims under Section 4, or shall
provide written proof to the Trustee that other financial assurance for liability coverage
has been obtained equaling the amount necessary to return the trust to its value prior to
the payment of claims. If the Grantor does not either make payments to the Trustee or
provide the Trustee with such proof, the Trustee shall within 10 working days after the
anniversary date of the establishment of the Fund provide a written notice of
nonpayment to the TCEQ executive director.

Section 16. Amendment of Agreement. This Agreement may be amended by an
instrument in writing executed by the Grantor, the Trustee, and the TCEQ executive
director, or by the Trustee and the TCEQ executive director, if the Grantor ceases to
exist.

Section 17. Irrevocability and Temmination. Subject to the right of the parties to
amend this Agreement as provided in Section 16, this Trust shall be irrevocabie and
shall continue until terminated at the written agreement of the Grantor, the Trustee;-and
the TCEQ executive director, or by the Trustee and the TCEQ executive director if the
Grantor ceases to exist. Upon termination of the Trust, all remaining trust property, less
final trust administration expenses, shall be delivered to the Grantor.

The executive director will agree to termination of the Trust when the owner or
operator substitutes acceptable alternate financial assurance as specified in 30 Texas
Administrative Code, Chapter 37 (relating to Financial Assurance).

Section 18. Immunity and Indemnification. The Trustee shall not incur personai
liability of any nature in connection with any act or omission, made in good faith, in the
administration of this Trust, or in carrying out any directions by the Grantor or the TCEQ
executive director issued in accordance with this Agreement. The Trustee shail be
indemnified and saved harmless by the Grantor or from the Trust Fund, or both, from
and against any personal liability to which the Trustee may be subjected by reason of
any act or conduct In its official capacity, including all expenses reasonably incurred in
its defense in the event the Grantor fails to provide such defense.
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Section 19. Choice of Law. This Agreement shall be administered, construed, and
enforced according to the laws of the State of Texas.

Section 20. Interpretation. As used in this Agreement, words in the singular
include the plural and words in the plural include the singular. The descriptive headings
for éach Section of this Agreement shall not affect the interpretation or the legal efficacy
of this Agreement. ,

In Witness Whereof the parties have caused this Agreement to be executed by
their respective officers duly authorized and their corporate seals to be hereunto affixed
and attested as of the date first above written. The parties below certify that the wording
of this Agreement is identical to the wording specified in 30 Texas Administrative Code
§37.601(a) as such regulations were constituted on the date first above written.

{Signature of Grantor)

By (Title)
Attest:
(Title)
(Seal)

(Signature of Trustee)
By
Attest:
(Title)
(Seal)

(b) A Certification of Acknowledgement must be  the trust agreement for a trust fund as specified in
worded as specified in the Certification of Acknowl-  § 37.501 of this title.
edgement in this subsection and must accompany

Figure: 30 TAC §37.601(b)
CERTIFICATION OF ACKNOWLEDGMENT

State of

County of

On this (date), before me personally came (owner or operator) to me known, who,
being by me duly swom, did depose and say that she/he resides at (address), that
she/he is (title) of (corporation), the corporation described in and which executed
the above instrument; that she/he knows the seal of said corporation; that the seal
affixed to such instrament is such corporate seal; that it was so affixed by order of
the Board of Directors of said corporation, and that she/he signed her/his name
thereto by like order.

(signature of Notary Public)
254
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Source: The provisions of this § 37.601 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.611. Payment Bond for Liability

A surety bond guaranteeing payment for liability,
as specified in § 37.511 of this title (relating to
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Surety Bond Guaranteeing Payment for Liability),
must be worded as specified in the Payment Bond
for Liability in this section, except that the instruc-
tions in parenthesis are to be replaced with the
relevant information and the parenthesis deleted.
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Figure: 30 TAC §37.611

PAYMENT BOND FOR LIABILITY
Surety Bond (Number, )

Parties (name and address of owner or operator), Principal, incorporated in (State
of incorporation) of (city and state of principal place of business) and {(name and
address of surety company(ies)), Surety Company(ies), of (surety(ies) place of
business).

Permit number, name, and physical and mailing addresses for each facility
guaranteed by this

bond:

Sudden Accidental Nonsudden Accidental
Penal Sum Per Occurrences Occurrences
Occurrence ($ Amount) (% Amount)
Annual Aggregate ($ Amount) {$ Amount)

Purpose: This is an agreement between the Surety(ies) and the Principal under
which the Surety(ies), its(their) successors and assignees, agree to be responsible for
the payment of claims against the Principal for bodily injury and/or property damage to

third parties caused by (sudden and/or nonsudden) accidental occurrences arising from
operations of the facility or group of facilities in the sums prescribed herein; subject to
the governing provisions and the following conditions.

Governing Provisions:

(a) Rules and regulations of the (1.8. Environmental Protection Agency (EPA) or
U.S. Nuclear Regulatory Commission (NRC)).

{b) Rules and regulations of the TCEQ under Title 30 of the Texas Administrative
Code.

Conditions:

(a) The Principal is subject to the applicable governing provisions that require the
Principal to have and maintain liability coverage for bodily injury and property damage to
third parties caused by (sudden and/or nonsudden) accidental occurrences arising from
operations of the facility or group of facilities. Such obligation does not apply to any of
the following: '

(1) Bodily injury or property damage for which the Principal is obligated to
pay damages by reason of the assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages that the Principal would be obligated to
pay in the absence of the contract or agreement.

(2) Any obligation of the Principal under a worker's compensation, disability
benefits, or unemployment compensation law or similar law.
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(3) Bodily injury to:

(A) An employee of the Principal arising from, and in the course of,
employment by the Principal; or

(B) The spouse, child, parent, brother or sister of that employee as a
consequence of, or arising from, and in the course of employment by the Principal. This
exclusion applies:

0] Whethér the Principal may be liable as an employer or in
any other capacity; and

(i) To any obligation to share damages with or repay another
person who must pay damages because of the injury to persons identified in
paragraphs (1) and (2).

(4) Bodily injury or property damage arising out of the ownership,
maintenance, use, or entrustment to others of any aircraft, motor vehicle or watercraft,

(5) Property damage to:
(A} Any property owned, rented, or occupied by the Principal;

(B) Premises that are sold, given away or abandoned by the
Principal if the property-damage arises out of any part of those premises;

(C) Property loaned to the Principal;
(D) Personal property in the care, custody or control of the Principal;

(E) That particular part of real property on which the Principal or any
contractors or subcontractors working directly or indirectly on behalf of the Principal are
performing operations, if the property damage arises out of those operations.

(b) This bond assurés that the Principal will satisfy valid third party liability claims,
as described in condition (a).

(c) If the Principal fails to satisfy a valid third party liability claim, as described
above, the Surety(ies) becomes liable on this bond obligation.

(d) The Surety(ies) shall satisfy a third party liability claim only upon the receipt of
one of the following documents:

(1) Certification from the Principal and the third party claimant(s) that the
liability claim should be paid. The certification must be worded as follows, except that
instructions in parentheses are to be replaced with the relevant information and the
parentheses deleted:
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Certification of Valid Claim

The undersigned, as parties (name of Principal) and (hame and address of third
party claimant(s)), hereby certify that the claim of bodily injury and/or property damage
caused by a (sudden and/or nonsudden) accidental occurrence arising from operating
(Principal’s) facility(ies) should be paid in the amount of $( ).

(Signature)
Principal
(Notary) Date
(Signature(s))
Claimanti(s)
{Notary) Date

or (2) A valid final court order establishing a judgment against the Principal
for bodily injury or property damage caused by sudden and/or nonsudden accidental
occurrences arising from the operations of the Principal’s facility or group of facilities.

(e) In the event of combination of this bond with another mechanism for liability
coverage, this bond will be considered (primary or excess) coverage.

(f) The hability of the Surety(ies) shall not be discharged by any payment or
succession of payments hereunder, unless and until such payment or payments shall
amount in the aggregate to the penal sum of the bond. In no event shall the obligation of
the Surety(ies) hereunder exceed the amount of said annual aggregate penal sum,
provided that the Surety(ies) furnish(es) nctice to the TCEQ executive director forthwith
of all claims filed and payments made by the Surety(ies) under this bond.

(g) The Surety(ies) may cancel the bond by sending notice of cancellation by
certified mail to the Principal and the TCEQ executive director, provided, however, that
cancellation shall not occur during the 120 days beginning on the date of receipt of the
notice of cancellation by the Principal and the TCEQ executive director, as evidenced
by the return receipt.

(h) The Principal may terminate this bond by sending written notice to the
Surety(ies) and the TCEQ executive director.

(i) The Surety(ies) hereby waive(s) notification of amendments to applicable laws,
statutes, rules and regulations and agree(s) that no such amendment shall in any way
alleviate its (their) obligation on this bond.

(i) This bond is effective from (date) (12:01 a.m., standard time, at the address of
the Principal as stated herein) and shall continue in force until terminated as described
above.
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30 TAC § 37.621

In Witness Whereof, the Principal and Surety(ies) have executed this Bond and
have affixed their seals on the date set forth above.

The persons whose signatures appear below hereby certify that they are
authorized to execute this surety bond on behalf of the Principal and Surety(ies) and
that the wording of this surety bond is identical to the wording specified in 30 Texas
Administrative Code §37.611, as such regulations were constituted on the date this

bond was executed.

Principal
(Signature(s))
(Name(s))
(Title(s))
(Corporate Seal)
Corporate Surety(ies)

(Name and address)

State of incorporation:

Liability Limit: $

(Signature(s))

(Name(s) and title(s))

(Corporate seal)

{For every co-surety, provide signature(s), corporate seal, and other information in the

same manner as for Surety above.)

Bond premium: §

Source: The provisions of this § 37.611 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.621. Irrevocable Standby Letter of Credit
for Liability

An irrevocable standby letter of credit for liability,

as specified in § 37.521 of this title (relating to

Irrevocable Standby Letter of Credit for Liability),
must be worded as specified in the Irrevocable
Standby Letter of Credit for Liability in this section,
except that the instructions in parenthesis are to be
replaced with the relevant information and the pa-
renthesis deleted.
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Figure: 30 TAC §37.621
IRREVOCABLE STANDBY LETTER OF CREDIT FOR LIABILITY
Name and Address of Issuing Institution
Executive Director
Texas Commission on Environmental Quality

Dear Sir or Madam: We hereby establish our Irrevocable Standby Letter of Credit No.

in the favor of (any and all third-party liability claimants or name of trustee of
the standby trust fund), at the request and for the account of (owner's or operator's
name and physical and mailing addresses) for third-party liability awards or settlements
up to (in words) U.S. dollars § per occurrence and the annual aggregate
amount of (in words) U.S. dollars § , for sudden accidental occurrences
and/or for third-party liability awards or settlements up to the amount of (in words) U.S.
dollars $ per occurrence, and the annual aggregate amount of (in words)
U.S.dollars $§ . for nonsudden accidental occurrences available
upon presentation of a sight draft bearing reference to this letter of credit No.

. and (the following language if the letter of credit is being used without a

standby trust fund:

(1) a signed certificate reading as follows:
CERTIFICATE OF VALID CLAIM

The undersigned, as parties, the Principal (name of principal) and (name and address of
third party claimant(s)), hereby certify that the claim of bodily injury and/or property
damage caused by a (sudden and/or nonsudden) accidental occurrence arising from
operations of the Principal’s facility(ies) should be paid in the amount of $

We hereby certify that the claim does not apply to any of the following:

{a) Baodily injury or property damage for which the Principal is obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages that the Principal (principal) would be
obligated to pay in the absence of the contract or agreement.

(b} Any obligation of the Principal under a workers’ compensation, disability
benefits, or unemployment compensation law or any similar law.

(c) Bodily injury to:

(1) An employee of the Principal arising from, and in the course of,
employment by the Principal; or

(2) The spouse, child, parent, brother or sister of that employee as a
consequence of, or arising from, and in the course of employment by the Principal.
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This exclusion applies:

(A) Whether the Principal may be liable as an employer or in any
other capacity; and

(B) To any obligation to share damages with or repay another person
who must pay damages because of the injury to persons identified in paragraphs (1)
and (2).

(d) Bodily injury or property damage arising out of the ownership, maintenance,
use, or entrustment to others of any aircraft, motor vehicle or watercraft.

(e) Property damage to:
(1) Any property owned, rented, or occupied by the Principal;

(2) Premises that are sold, given away or abandoned by the Principal if the
property damage arises out of any part of those premises;

(3) Property loaned to the Principal;

{4) Personal property in the care, custody or controf of the Principal;

(5) That particular part of real property on which the Principal or any
contractors or subcontractors working directly or indirectly on behalf of the Principal are
performing operations, if the property damage arises out of these operations.
(Signatures)

Principal
(Signatures)
Claimant(s)
or

(2) a valid final court order establishing a judgment against the Principal for
bodily injury or property damage caused by a sudden and/or nonsudden accidental
occurrence arising from operation of the Principal’s facility or group of facilities.)

This letter of credit is effective as of (date) and shall expire on (date at least one year
later), but such expiration date shall be automatically extended for a period of (at least
one year) on (date) and on each successive expiration date, unless, at least 120 days
before the current expiration date, we notify you, the TCEQ executive director, and
(owner’s or operator's name) by certified mail that we have decided not to extend this
fetter of credit beyond the current expiration date.

Whenever this letter of credit is drawn on under and in compliance with the terms of this
credit, we shall duly honor such draft upon presentation to us.
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{(Insert the following language if a standby trust fund is not being used: In the event that
this letter of credit is used in combination with another mechanism for liability coverage,
this letter of credit shall be considered ("primary coverage” or "excess coverage").)

We certify that the wording of this letter of credit is identical to the wording specified in
30 Texas Administrative Code §37.621 as such regulations were constituted on the date

shown immediately below.

(Signature(s) and title(s) of official(s) of issuing

institution)_

(Date)

This credit is subject to ("the most recent edition of the Uniform Customs and Practice
for Documentary Credits, published and copyrighted by the International Chamber of
Commerce," or "the Uniform Commercial Code").

Source: The provisions of this § 37.621 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.631. Certificate of Insurance for Liability

A certificate of liability insurance, as specified in
§ 37.531 of this title (relating to Insurance for
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Liability), must be worded as specified in the Cer-
tificate of Insurance for Liability in this section,
except that instructions in parenthesis are to be
replaced with the relevant information and the pa-
renthesis deleted.
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Figure: 30 TAC §37.631
CERTIFICATE OF INSURANCE FOR LIABILITY

1. (Name of Insurer), the "Insurer”, of (address of Insurer) hereby certifies that the Insurer has issued
liability insurance covering bodily injury and property damage to (name of Insured), the "insured,” of
{address of Insured) in connection with the Insured’s obligation to demonstrate financial responsibility
under 30 TAC §37.404 (relating to Liability Requirements for Sudden and Nonsudden Accidental
Occurrences). The coverage applies at (list permit number, name, and physical and mailing
addresses for each facility) for ("sudden accidental occurrences,” "nonsudden accidental
occurrences,” or "sudden and nonsudden accidental occurrences;” if coverage is for muitiple facilities
and the coverage is different for different facilities, indicate which facilities are insured for sudden
accidental occurrences, which are Insured for nonsudden accidental occurrences, and which are
insured for both). The limits of liability are (the dollar amount of the "each occurrence” and "annual
aggregate” limits of the Insurer’s liability), exclusive of legal defense costs. The coverage is provided
under policy nurnber . issued on (date). The effective date of said policy is {date).

2. The Insurer further certifies the foliowing with respect to the insurance described in Paragraph 1:

(a) Bankruptey or insolvency of the Insured shall not relieve the Insurer of its obligations under
the policy.

(b) The Insurer fs liable for the payment of amounts within any deductible applicable to the
policy, with a right of reimbursement by the Insured for any such payment made by the Insurer. This
provision does not apply with respect to that amount of any deductible for which coverage is
demonstrated as specified in 30 TAC §37.541 (relating to Financial Test for Liability).

(c) Whenever required by the TCEQ executive director, the Insurer agrees to fumish to the
executive director a signed duplicate original of the policy and all endorsements.

{d) Cancellation of the insurance, whether by the Insurer, the Insured, or a parent corporation
providing insurance coverage for its subsidiary or by a firm having an insurable interest in and
obtaining liability insurance on behalf of the owner or operator of the facility, will be effective only
upon written notice and only after the expiration of 60 days after a copy of such written notice is
received by the TCEQ executive director.

{e) Any other termination of the insurance will be effective only upon written notice and only
after the expiration of 30 days after a copy of such written notice is received by the TCEQ executive

director.

| hereby certify that the wording of this instrument is identical to the wording specified in 30
TAC §37.631 as such regulation was constituted on the date first above written, and that the insurer
is licensed to transact the business of insurance, or eligible to provide insurance as an excess or
surplus lines insurer, (in Texas or in one or more States).

(Signature of authorized representative of Insurer)

(Date)

(Type name)

(Titie) , Authorized Representative of (Name of Insurer)

{Address of Representative)
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Source: The provisions of this § 37.631 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.641. Endorsement for Liability

A liability endorsement as specified in § 37.531 of
this title (relating to Insurance for Liability), must be
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worded as specified in the Endorsement for Liability
in this section, except that instructions in parenthe-
sis are to be replaced with the relevant information
and the parenthesis deleted.
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Figure: 30 TAC §37.641
ENDORSEMENT FOR LIABILITY

1. This endorsement certifies that the policy to which the endorsement is attached provides
liability insurance covering bodily injury and property damage in connection with the insured's
obligation to demonstrate financial responsibility under 30 TAC §37.404 (relating to Liability
Requirements for Sudden and Nonsudden Accidental Occurrences). The coverage applies at (list
permit number, name, and physical and mailing addresses for each facility) for (sudden accidental
occurrences, nonsudden accidental occurrences, or sudden and nonsudden accidental occurrences;
if coverage is for multiple facilities and the*coverage is different for different facilities, indicate which
facilities are insured for sudden accidental occurrences, which are insured for nonsudden accidental
occurrences, and which are insured for both). The limits of liability are (the dollar amount of the "each
occurrence” and “annual aggregate” limits of the Insurer’s liability), exclusive of legal defense costs.

2. The insurance afforded with respect to such occurrences is subject to all of the terms and
conditlons of the policy; provided, however, that any provisions of the policy inconsistent with
subsections (a) through (e) of this Paragraph are hereby amended to conform with subsections (a)
through (e):

(a) Bankruptcy or insolvency of the insured shall not relieve the Insurer of its obligations under
the policy to which this endorsement is attached.

(b) The Insurer is liable for the payment of amounts within any deductible applicable to the
policy, with a right of reimbursement by the insured for any such payment made by the Insurer. This
provision does not apply with respect to that amount of any deductible for which coverage is
demonstrated as specified in 30 TAC §37.541 (relating to Financial Test for Liability).

(c) Whenever requested by the TCEQ executive director, the Insurer agrees to furnish to the
executive director a signed duplicate original of the policy and all endorsements.

(d) Cancellation of this endorsement, whether by the Insurer, the Insured, or a parent
corporation providing insurance coverage for its subsidiary, or by a firm having an insurable interest in
and obtaining liability insurance on behalf of the owner or operator of the facility, will be effective only
upon written notice and only after the expiration of 60 days after a copy of such written notice is
received by the TCEQ executive director.

(e) Any other termination of this endorsement will be effective only upon written notice and only
after the expiration of 30 days aftér a copy of such written notice is received by the TCEQ executive

director.
Attached to and forming part of policy No. issued by (name of Insurer), herein called
the Insurer, of (address of Insurer) to (name of Insured) of (address of Insured) this day of

{month, year). The effective date of said policy is (date).

| hereby certify that the wording of this endorsement is identical to the wording specified in 30
TAC §37.641 as such regulation was constituted on the date first above written, and that the Insurer
is licensed to transact the business of insurance, or eligible fo provide insurance as an excess or
surplus lines insurer, (in Texas or in one or more States).

(Signature of Authorized Representative of Insurer)

{Date)

(Type Name)

(Title) , Authorized Representative of (name of Insurer)

(Address of Representative)
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Source: The provisions of this § 37.641 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.651. Financial Test for Liability

A letter from the chief financial officer for liability,
as specified in § 37.541 of this title (relating to

COMMISSION ON ENVIRONMENTAL QUALITY

Financial Test for Liability) must be worded as
specified in the Financial Test for Liability in this
section, except that instructions in parenthesis are
to be replaced with the relevant information and the
parenthesis deleted.

Figure: 30 TAC §37.651

FINANCIAL TEST FOR LIABILITY
LETTER FROM CHIEF FINANCIAL OFFICER

{(Address to TCEQ Executive Director)

I am the chief financial officer of (firms’s hame and physical and mailing addresses). This letter
is in support of the use of the financial test to demonstrate financial responsibility for liability
coverage (if applicable, "and closure, post closure, or corrective action”) as specified in 30
Texas Administrative Code (TAC) Chapter 37 (relating to Financial Assurance).

(Fill out the following paragraphs regarding facilities and liability coverage. If there are no
facllities that belong in a particular paragraph, write "None” in the space indicated. For each
facility, include its permit number, name, and physical and mailing addresses).

The firm identified above is the owner or operator of the following facilities for which liability
coverage for {(sudden or nonsudden, or both sudden and nonsudden) accidental occumences is
being demonstrated through the financial test specified in 30 TAC §37.541 (relating to Financial
Test for Liability); .

The firm identified above guarantees, through the guarantee specified in 30 TAC §37.551
{relating to Corporate Guarantee for Liability), liability coverage for {(sudden or nonsudden or
both sudden and nonsudden) accidental occurrences at the following facilities owned or

operated by the following:_____. The firm identified above is (the direct or higher-tier parent
corporatlon of the owner or operator, or engaged in a substantial business relationship with the
owner or operator).

(If you are using the financial test to demonstrate coverage of both liability and closure, post
closure, or corrective action, fill in the following five paragraphs. If there are no facilities that
belong in a particular paragraph, write "None” in the space indicated. For each facility, include:
the permit number, name, the program area (hazardous waste, municipal solid waste, etc.), the
physical and mailing addresses, and current cost estimate. Identify for each current cost
estimate the amount designated for closure, post closure, or corrective action.)

1. The firm identified above owns or operates the following facilities in Texas for which
financial assurance for closure, post closure, or corrective action or llability coverage is
demonstrated through a financial test specified in 30 TAC Chapter 37. The current cost
estimates covered by the test are shown for each facllity._____.

2. The firm identified above guarantees, through a corporate guarantee specified in 30 TAC
Chapter 37, the cost for closure, post closure, corrective action, or liability coverage of
the following facilities owned or operated by the guaranteed party. The current cost
estimates so guaranteed are shown for each facility:_____.

3. In States where TCEQ is not administering the financial requirements of 30 TAC Chapter
37, this firm, as owner, operator, or guarantor, is detnonstrating financial assurance for
the closure, post closure, or corrective action of the following facilities through the use of
a test equivalent to a financial test specified in 30 TAC Chapter 37. The current cost
estimates covered by such a test are shown for each facility:. _____.

4, The firm identified above owns or operates the following facilities for which financial
assurance for closure, post closure, or corrective action, is not demonstrated either to
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TCEQ, a federal agency or a State through the financial test or any other financial
assurance mechanisms specified in 30 TAC Chapter 37 or equivalent State
mechanisms, The current cost estimates not covered by such financial assurance are
shown for each facllity:_____.

5. This firm is the owner or operator or guarantor of the following facilities for which financial
assurance is being demonstrated under other EPA regulations or state programs
authorized by EPA through a financial test or guarantee. The following amounts have not
been included in Paragraphs 1 through 4. (For each program area identify: the facility
name, physical and mailing addresses, federal or state equivalent regulations, permit
number, and current cost estimate. Identify for each current cost estimate the amount
designated for closure, post closure, or corrective actlon.)

(a) Municipal solid waste management facilities under 30 TAC

Chapter 330, 40 CFR part 258 or equivalent L I
(b) Underground injection control facilities under 30 TAC
Chapter 331, 40 CFR part 144 or equivalent $__
{c) Petroleum underground storage tank facilities under 30
TAC Chapter 334, and 40 CFR part 280 or equivalent L
(d) PCB storage facilities under 40 CFR part 761 or equivalent $___ _—

(e) Hazardous waste treatment, storage, and disposal facilities
under 30 TAC Chapter 335, 40 CFR parts 264 and 265 or equivalent

L
) Additional environmental obligations not shown above o
Total (a) - () L I

This (owner, operator, or guarantor) (has or has not) received an adverse opinlon, a disclaimer
of opinion, or a going concern qualification from an independent auditor on its financial
statements for the latest completed fiscal year.

This firm (is requlred or is not required) to file a Form 10K with the Securities and Exchange
Commission (SEC) for the latest fiscal year. The fiscal year of this firm ends on (month, day).
The figures for the following items marked with an asterisk are derived from this firm’'s
independently audited, year-end financial statements for the latest completed fiscal year, ended
(date).

Part A. Liability Coverage for Accidental Occurrences
(Fill in Alternative 1 if the criteria of 30 TAC §37.541(b)(1) are used. Fill in Alternative Il if the
criteria of 30 TAC §37.541(b)(2) are used.)

ALTERNATIVE |

1. Amount of annual aggregate liability coverage to be demonstrated $ .
2. Current assets . $ R
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*3.  Current liabilities $
4. Net working capital (line 2 minus line 3) $
*5.  Tangible net worth S
*6. if less than 90% of assets are located in the U. S., give total
U.S. assets $

Indicate either "yes" or "no" to the following questions:

7. Is line 5 at least $10 million? (Yes/No)
8. Is line 4 at least 6 times line 1? (Yes/No)
9, Is fine 5 at least 6 times line 17 ' (Yes/No)

*10.  Are at least 90% of assets located in the U.S.? (If not, complete line 11)  (Yes/No)

11. Is fine 6 at least 6 times fine 1? (Yes/No)
ALTERNATIVE §i

1. Amount of annual aggregate liability coverage to be demonstrated $ —_—

2. Current bond rating of most recent issuance and name of rating service

3. Date of issuance of bond

4. Date of maturity of bond
*5.  Tangible net worth $

*6. Total assets in U.S. (Required only if less than 90% of assets are
located in the U.S.) S __

Indicate either "yes" or "no" to the following questions:

7. Is line & atleast $10 million? (Yes/No)
8. Is line 5 at least 6 times line 1? (Yes/No)
9. Are at least 90% of assets located in the U.S.? (If not, complete line 10) (Yes/No)
10. Is line 6 at least 6 times line 1? (Yes/No)

Part B. Closure, Post Closure, Corrective Action, and Liability Coverage

(Fill in Alternative | if the criteria of 30 TAC §37.251(b)(1) and 30 TAC §37.541(b)(1) are used.
Fill in Alternative W if the criteria of 30 TAG §37.251(b)}(2) and 30 TAC §37.541(b)(2) are used.)
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*4,

*5.
*6.
*7.
*8.
9.

10.

*11.

ALTERNATIVE |

Sum of current closure, post closure, and corrective action cost estimates

(total of all cost estimates listed above)

Amount of annual aggregate liability coverage to be demonstrated
Sum of lines 1 and 2

Total liabilities (if any portion of your current cost estimates is
included in your total liabilities, you may deduct that portion from
this line and add that amount to lines 5 and 6)

Tangible net worth

Net worth

Current assets

Current liabilities

Net working capital (line 7 minus line 8)

The sum of net income plus depreciation, depletion, and amortization

Total assets in the United States (required only if less than 90% of
assets located in the United States)

Indicate either "yes" or "no" to the following questions:

12.
13.
14.

*15.

16.
17.
18.

19.

Is line 5 at least $10 million?
Is line 5 at least 6 times line 37

Is line 9 at least & times line 37

Are at least 90% of assets located in the U.S.? (If not, complete line 16)

Is line 11 at least 6 times line 3?
Is line 4 divided by line 6 less than 2.0?
Is line 10 divided by line 4 greater than 0.17

Is line 7 divided by line 8 greater than 1.57
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ALTERNATIVE Il
1. Sum of current closure, post closure, and corrective action cost
estimates (total of ali cost estimates listed above) S __
Amount of annual aggregate liability coverage to be demonstrated S
Sum of lines 1 and 2 I,

Curmrent bond rating of most recent issuance and name of rating service _____

Date of issuance of bond ——

e o A~ w N

Date of maturity of bond —

*7. Tangible net worth (if any portion of the current cost estimates is
included in total liabifities you may add that portion to this line) S

*8. Total assets in the U.S. (Required only if less than 90% of assets
are located in the U.S.) S _

Indicate either "yes" or "no" to the following questions:

9. Is line 7 at least $10 million? (Yes/No)
10. Isline 7 atleast 6 times line 37 (Yes/No)
*11.  Are at least 80% of assets jocated in the U.S.? (If not, complete line 12} (Yes/No)
12,  Isline 8 at least 6 times line 3? (Yes/No)

I hereby certify that the wording of this letter is identical to the wording specified in 30 TAC
§37.651 as such regulations were constituted on the date shown immediately below.

(Signature)

(Name)

(Title)

(Date)

Source: The provisions of this § 37.651 adopted to be effective tee for Liability) must be worded as specified in the
December 30, 1996, 21 TexReg 12297; amended to.be effective Corporate Guarantee for Liability in this section,
March 21, 2000, 25 TexReg 2347; amended to be effective February except that instructions in parenthesis are to be

6. . .
13, 2003, 28 TexReg 113 replaced with the relevant information and the pa-
§ 37.661. Corporate Guarantee for Liability renthesis deleted.

A corporate guarantee for liability as specified in
§ 37.551 of this title (relating to Corporate Guaran-
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Figure: 30 TAC §37.661
CORPORATE GUARANTEE FOR LIABILITY

Guarantee made this (date) by (name of guaranteeing entity), a business
corporation organized under the laws of (if incorporated within the United States insert
"the State of " and insert name of State; if incorporated outside the United
States insert the name of the country in which incorporated, the principal place of
business within the United States, and the name and physical and mailing addresses of
the registered agent in the State of the principal place of business), herein referred to as
guarantor. This guarantee is made on behalf of (owner or operator) of (physical and
mailing addresses), which is (one of the following: our subsidiary or an entity with which
guarantor has a substantial business relationship as defined in 30 TAC §37.11 (relating
to Definitions), to any and all third parties who have sustained or may sustain bodily
injury or property damage caused by {sudden and/or nonsudden) accidental
occurrences arising from operation of the facility(ies) covered by this guarantee.

RECITALS

1. Guarantor meets or exceeds the financial test criteria and agrees to comply with
the reporting requirements for guarantors as specified in 30 Texas Administrative Code
(TAC) §37.541 (relating to Financial Test for Liability) and §37 551 (relating to
Corporate Guarantee for Liability).

2. {Owner or operator) owns or operates the following facility(ies) covered by this
guarantee: (List for each facmty permit number, name, and physical and mailing
addresses; and if guarantor is incorporated outside the United States list the name and
physical and mailing addresses of the guarantor’s registered agent in each State.) This
corporate guarantee satisfies third-party liability requirements for (sudden and/or
nonsudden) accidental occurrences in above-named owner or operator facilities for
coverage in the amount of (doliar amount) for each occurrence and (dollar amount)
annual aggregate.

3. For value received from {(owner or operator), guarantor guarantees to any and
all third parties who have sustained or may sustain bodily injury or property damage
caused by (sudden and/or nonsudden) accidental occurrences arising from operations
of the facility(ies) covered by this guarantee that in the event that (owner or operator)
fails to satisfy a judgment or award based on a determination of liability for bodily injury
or property damage to third parties caused by (sudden and/or nonsudden) accidental
occurrences, arising from the operation of the above-named facilities, or fails to pay an
amount agreed to in settlement of a claim arising from or alleged to arise from such
injury or damage, the guarantor will satisfy such judgment(s), award(s) or settiement
agreement(s) up to the limits of coverage identified above.

4. Such obligation does not apply to any of the following:

(8 Bodily injury or property damage for which (owner or operator) is
obligated to pay damages by reason of the assumption of liability in a contract or
agreement. This exclusion does not apply to liabiiity for damages that (owner or
operator) would be obligated to pay in the absence of the contract or agreement.
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(b} Any obligation of (owner or operator) under a workers’ compensation,
disability benefits, or unemployment compensation law or any similar law.

(c) Bodily injury to:

(1) An employee of {owner or operator) arising from, and in the
course of, employment by (owner or operator); or

(2) The spouse, child, parent, brother, or sister of that employee as a
consequence of, or arising from, and in the course of employment by
(owner or operator). This exclusion applies:

(A) Whether (owner or operator) may be liable as an
employer or in any other capacity; and

B) To any obligation to share damages with or repay another
person who must pay damages because of the injury to persons
ldentified in paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the ownership,
maintenance, use, or entrustment to others of any aircraft, motor vehicle or
watercraft,

(e} Property damage to:
{1) Any property owned, rented, or occupied by (owner or operator);

(2) Premises that are sold, given away or abandoned by (owner or
operator ) if the property damage arises out of any part of those premises;

3) Property loaned to (owner or operator);

(4) Personal property in the care, custody or contro! of (owner or
operator);

(5) That particular part of real property on which (owner or operator)
or any contractors or subcontractors working directly or indirectly on behalf
of (owner or operator) are performing operations, if the property damage
arises out of these operations.

5. Guarantor agrees that if, at the end of any fiscal year before termination of this
guarantee; the guarantor fails to meet the financial test criteria, guarantor shall send
within 90 days, by certified mail, notice to the TCEQ executive director and to (owner or
operator) that guarantor intends to provide alternate liability coverage as specified in
Subchapter F of 30 TAC Chapter 37 (relating to Financial Assurance Mechanisms for
Liability), in the name of (owner or operator). Within 120 days after the end of such
fiscal year, the guarantor shall establish such liability coverage unless (owner or
operator) has done so.

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

272




FINANCIAL ASSURANCE 30 TAC § 37.661

6. The guarantor agrees to notify the TCEQ executive director by certified mail of
a voluntary or involuntary proceeding under title 11 (Bankruptcy), U.S. Code, naming
guarantor as debtor, within 10 days after commencement of the proceeding.

7. Guarantor agrees that within 30 days after being notified by the TCEQ
executive director of a determination that guarantor no longer meets the financial test
criteria or is disallowed from continuing as a guarantor, guarantor shall establish
alternate liability coverage as specified in Subchapter F of 30 TAC Chapter 37 in the
name of {owner or operator), unless {owner or operator) has done so.

8. Guarantor reserves the right to modify this agreement to take into account
amendment or modification of the liability requirements set by Subchapter E of 30 TAC
Chapter 37 (relating to Financial Assurance Requirements for Liability Coverage),
provided that such modification shall become effective only if the TCEQ executive
director does not disapprove the modification within 30 days of receipt of notification of
the modification.

9. Guarantor agrees to remain bound under this guarantee for so long as {(owner
or operator) must comply with the applicable requirements of Subchapter E of 30 TAC
Chapter 37 for the above-listed facility(ies), except as provided in Paragraph 10 of this
agreement.

10. Guarantor may terminate this guarantee by sending notice by certified mail to
the TCEQ executive director and to (owner or operator) provided that this guarantee
may not be terminated unless and until (the owner or operator) obtains, and the TCEQ
executive director approves, alternate financial assurance for liability coverage
complying with Subchapter F of 30 TAC Chapter 37.

1. Guarantor hereby expressly waives notice of acceptance of this guarantee by
any party.
12. Guarantor agrees that this guarantee is in addition to and does not affect any

other responsibility or liability of the guarantor with respect to the covered facilities.

13. The Guarantor shall satisfy a third-party liability claim only on receipt of one of
the following documents:

(a) Certification from the Principal and the third-party claimant(s) that the
liability claim should be paid. The certification must be worded as follows, except
that instructions in parentheses are to be replaced with the relevant information
and the parentheses deleted:

CERTIFICATION OF VALID CLAIM

The undersigned, as parties the Principal (name of principal) and {(name and
address of third-party claimant(s)), hereby certify that the claim of bodily injury
and/or property damage caused by a (sudden and/or nonsudden) accidental
occurrence arising from operating (Principal’s) facility should be paid in the
amount of $ (amount).

US EPA ARCHIVE DOCUMENT

273




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

30 TAC § 37.661

(Signatures)

COMMISSION ON ENVIRONMENTAL QUALITY

Principal

(Notary) Date

(Signature(s))

Claimant(s)

(Notary) Date

or (b) A valid final court order establishing a judgment against the Principal for
bodily injury or property damage caused by (sudden and/or nonsudden)
accidental occurrences arising from the operation of the Principal’s facility or

group of facilities.

14. In the event of combination of this guarantee with another mechanism to meet
liability requirements, this guarantee will be considered (primary or excess) coverage.

! hereby certify that the wording of the guarantee is identical to the wording
specified in 30 TAC §37.661 as such regulations were constituted on the date shown

immediately below.

Effective date:

(Name of guarantor)

(Authorized signature for guarantor)

(Name of person signing)

(Title of person signing)

Signature of witness notary:

Source: The provisions of this § 37.661 adopted to be effective
December 30, 1996, 21 TexReg 12297; amended to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

§ 37.671. Standby Trust Agreement

(a) A standby trust agreement for liability, as
specified in § 37.521 of this title (relating to Irrevo-
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cable Standby Letter of Credit for Liability), must be
worded as specified in the Standby Trust Agreement
in this subsection, except that the instructions in
parenthesis are to be replaced with the relevant
information and the parenthesis deleted.
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Figure: 30 TAC §37.671(a)
STANDBY TRUST AGREEMENT

Trust Agreement, the "Agreement,” entered into as of (date) by and between
(name of the owner or operator) a (name of a State) (corporation, partnership,
association, or proprietorship), the Grantor, and (name of corporate trustee),
(incorporated in the state of or a national bank), the trustee.

Whereas the Texas Commission on Environmental Quality, "TCEQ,” an agency
of the State of Texas, has established certain regulations applicable to the Grantor,
requiring that an owner or operator of a facility or group of facilities must demonstrate
financial responsibility for bodily injury and property damage to third parties caused by
sudden accidental and/or nonsudden accidental occurrences arising from operations of
the facility or group of facilities.

Whereas, the Grantor has elected to establish a standby trust into which the
proceeds from a letter of credit may be deposited to assure all or part of such financial
responsibility for the facilities identified herein.

Whereas, the Grantor, acting through its duly authorized officers, has selected the
Trustee to be the trustee under this agreement, and the Trustee is willing to act as
trustee.

Now, therefore, the Grantor and the Trustee agree as follows:
Section 1. Definitions. As used in this Agreement:

{(a) The term Grantor means the owner or operator who enters into this
Agreement and any successors or assigns of the Grantor.

(b) The term Trustee means the Trustee who enters into this Agreement and any
successor Trustee.

Section 2. Identification of Facilities. This agreement pertains to the facilities
identified on attached schedule A {on schedule A, for each facility list the permit
number, name, and physical and mailing addresses of the facility(ies) and the amount of
liability coverage, or portions thereof, if more than one instrument aifords combined
coverage as demonstrated by this Agreement).

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish
a standby trust fund, hereafter the "Fund,” for the benefit of any and all third parties
injured or damaged by (sudden and/or nonsudden) accidental occurrences, arising from
operation of the facility(ies) covered by this guarantee, in the amounts of up to (dollar
amount in words) U.S. dollars, $ . per occurrence and up to (dollar amount in
words) U.S. dollars, $ . annual aggregate for sudden accidental occurrences and
up to (dollar amount in words) U.S. dollars, $ , per occurrence and up to (dollar
amount in words) U.S. dollars, $ , annual aggregate for nonsudden occurrences,
except that the Fund is not established for the benefit of third parties for the following:
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(a) Bodily injury or property damage for which the Grantor is obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This
exclusion does not apply to liability for damages that the Grantor would be obligated to
pay in the absence of the contract or agreement.

(b) Any obligation of the Grantor under a workers' compensation, disability
benefits, or unemployment compensation law or any similar law.

(c) Bodily injury to:

(1) An employee of the Grantor arising from , and in the course of,
employment by the Grantor; or

(2) The spouse, child, parent, brother or sister of that employee as a
consequence of, or arising from, and in the course of employment by the Grantor.

This exclusion applies:

(A) Whether the Grantor may be liable as an employer or in any other
capacity; and

: (B) To any obligation to share damages with or repay another person who
must pay damages because of the injury to persons identified in Paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the ownership, maintenance,
use, or entrustment to others of any aircraft, motor vehicle or watercratft.

(e) Property damage to:
(1) Any property owned, rented, or occupied by the Grantor;

(2) Premises that are sold, given away or abandoned by the Grantor if the
property damage arises out of any part of those premises;

(3) Property loaned to the Grantor;
(4) Personal property in the care, custody or control of the Grantor;

(5) That particular part of real property on which the Grantor or any contractors
or subcontractors working directly or indirectly on behalf of the Grantor are performing
operations, if the property damage arises out of these operations.

In the event of combination with another mechanism for liability coverage, the
fund shall be considered (primary or excess) coverage.

The Fund is established initially as consisting of the proceeds of the letter of
credit deposited into the Fund. Such proceeds and any other property subsequently
transferred to the Trustee is referred to as the Fund, together with all earnings and
profits thereon, less any payments or distributions made by the Trustee pursuant to this
Agreement. The Fund shall be held by the Trustee, IN TRUST, as hereinafter provided.
The Trustee shall not be responsible nor shall it undertake any responsibility for the
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amount or adequacy of, nor any duty to collect from the Grantor, any payments
necessary to discharge any liabilities of the Grantor established by TCEQ.

Section 4. Payment for Bodily Injury or Property Damage. The Trustee shall
satisfy a third party liability claim by drawing on the letter of credit described in Schedule
B and by making payments from the Fund only upon receipt of one of the following
documents:

{a) Certification from the Grantor and the third party claimant(s) that the liability
claim should be paid. The certification must be worded as follows, except that
instructions in parentheses are to be replaced with the relevant information and the
parentheses deleted:

CERTIFICATION OF VALID CLAIM

The undersigned, as parties (Grantor) and (name and address of third party
claimant(s)), hereby certify that the claim of bodily injury and/or property damage
caused by a (sudden or nonsudden) accidental occurrence arising from operating
(Grantor's) facility(ies) should be paid in the amount of $( ).

(Signatures)
Grantors
(Signatures)
Claimant(s)

or {b) A valid final court order establishing a judgment against the Grantor for
bodily injury or property damage caused by a (sudden or nonsudden) accidental
occurrence arising from the operation of the Grantor’s facility or group of facilities.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for the
Fund shall consist of the proceeds from the letter of credit drawn upon by the Trustee in
accordance with the requirements of 30 TAC §37.621 (relating to Irrevocable Standby
Letter of Credit for Liability) and Section 4 of this Agreement.

Section 6. Trustee Management. The Trustee shall invest and reinvest the
principal and income, in accordance with general investment policies and guidelines -
which the Grantor may communicate in writing to thé Trustee from time to time, subject,
however, to the provisions of this Section. In investing, reinvesting, exchanging, selling,
and managing the Fund, the Trustee shall discharge his duties with respect to the trust
fund solely in the interest of the beneficiary and with the care, skill, prudence, and
diligence under the circumstances then prevailing which persons of prudence, acting in
a like capacity and familiar with such matters, would use’in the conduct of an enterprise
of a like character and with like aims; except that:

(1) Securities or other obligations of the Grantor, or any other owner or
operator of the facilities, or any of their affiliates as defined in the Investment Company
Act of 1940, as amended, 15 U.S.C. 80a—2(a), shall not be acquired or held, unless
they are securities or other obligations of the Federal or a State government;

US EPA ARCHIVE DOCUMENT

271




30 TAC 8§ 37.671 COMMISSION ON ENVIRONMENTAL QUALITY

(i) The Trustee is authorized to invest the Fund in time or demand deposits of
the Trustee, to the extent insured by an agency of the Federal or a State government;
and :

(iif) The Trustee is authorized to hold cash awaiting investment or distribution
uninvested for a reasonable time and without liability for the payment of interest
thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in
its discretion:

(a) To transfer from time to time any or all of the assets of the Fund to any
common, commingled, or collective trust fund created by the Trustee in which the Fund
is eligible to participate, subject to all of the provisions thereof, to be commingled with
the assets of other trusts participating therein; and

{(b) To purchase shares in any investment company registered under the
Investment Company Act of 1940, 15U.8.C: 80a—1 et seq., including one which may
be created, managed, underwritten, or to which investment advice is rendered or the
shares of which are sold by the Trustee. The Trustee may vote such shares in its
discretion.

Section 8. Express Powers of Trustee. Without in anyway limiting the powers and
discretions conferred upon the Trustee by the other provisions of this Agreement or by
law, the Trustee is expressly authorized and empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose of any property heid
by it, by public or private sale. No person dealing with the Trustee shall be bound to see
to the application of the purchase money or to inquire into the validity or expediency of
any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all documents of
transfer and conveyance and any and all other instruments that may be necessary or
appropriate to carry out the powers herein granted;

{c) To register any securities held in the Fund in its own name or in the name of a
nominee and to hold any security in bearer form or in book entry, or to combine
certificates representing such securities with certificates of the same issue held by the
Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securities in a-qualified central depositary even though, when so deposited, such
securities may be merged and held in bulk in the name of the nominee of such
depositary with other securities deposited therein by another person, or to deposit or
arrange for the deposit of any securities issued by the United States Government, or
any agency or instrumentality thereof, with a Federal Reserve Bank, but the books and
records of the Trustee shall at ail times show that all such securities are part of the
Fund; '

(d) To deposit any cash in the Fund in interest bearing accounts maintained or
savings cettificates issued by the Trustee, in its separate corporate capacity, or in any
other banking institution affiliated with the Trustee, to the extent insured by an agency of
the Federal or State government; and
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{(e) To compromise or otherwise adjust all claims in favor of or against the Fund.

Section 8. Taxes and Expenses. All taxes of any kind that may be assessed or
levied against or in respect of the Fund and all brokerage commissions incurred by the
Fund shall be paid from the Fund. All other expenses incurred by the Trustee in
connection with the administration of this Trust, including fees for legal services
rendered to the Trustee, the compensation of the Trustee to the extent not paid directly
by the Grantor, and all other proper charges and disbursements to the Trustee shall be
paid from the Fund.

Section 10. Advice of Counsel. The Trustee may from time to time consuit with
counsel, who may be counsel to the Grantor, with respect to any question arising as to
the construction of this Agreement or any action to be taken hereunder. The Trustee
shall be fully protected, to the extent permitted by law, in acting upon the advice of
counsel.

Section 11. Trustee Compensation. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing from time to time with the
Grantor.

Section 12. Successor Trustee. The Trustee may resign or the Grantor may
replace the Trustee, but such resignation or replacement shall not be effective until the
Grantor has appointed a successor trustee and this successor accepts the appointment.
The successor trustee shall have the same powers and duties as those conferred upon
the Trustee hereunder. Upon the successor trustee’'s acceptance of the appointment;
the Trustee shall assign, transfer, and pay over to the successor trustee the funds and
properties then constituting the Fund. If for any reason the Grantor cannot or does not
act in the event of the resignation of the Trustee, the Trustee may apply to a court of
competent jurisdiction for the appointment of a successor trustee or for instructions. The
successor trustee shall specify the date on which it assumes administration of the trust
in a writing sent to the Grantor, the TCEQ Executive Director, and the present Trustee
by certified mail 10 days before such change becomes effective. Any expenses incurred
by the Trustee as a result of any of the acts contemplated by this Section shall be paid
as provided in Section 9.

Section 13. Instructions to the Trustee. All orders, requests, certifications of valid
claims, and instructions to the Trustee shall be in writing, signed by such persons as are
designated in the attached Exhibit A or such other designees as the Grantor may
designate by amendments to Exhibit A. The Trustee shall be fully protected in acting
without inquiry in accordance with the Grantor's orders, requests, and instructions. The
Trustee shall have the right to assume, in the absence of written notice to the contrary,
that no event constituting a change or a termination of the authority of any person to act
on behalf of the Grantor or the executive director hereunder has occurred. The Trustee
shall have no duty to act in the absence of such orders, requests, and instructions from
the Grantor and/or TCEQ, except as provided for herein.

Section 14. Amendment of Agreement. This Agreement may be amended by an

instrument in writing executed by the Grantor, the Trustee, and the executive director if
the Grantor ceases to exist.
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Section 15. Irrevocability and Termination. Subject to the right of the parties to
amend this Agreement as provided in Section 14, this Trust shall be irrevocable and
shall continue until terminated at the written agreement of the Grantor, the Trustee, and
the executive director, or by the Trustee and the executive director, if the Grantor
ceases to exist. Upon termination of the Trust, all remaining trust property, less final
trust administration expenses, shall be paid to the Grantor. The executive director will
agree to termination ‘of the Trust when the owner or operator substitutes alternative
financial assurance as specified in this section. -

Section 16. Immunity and Indemnification. The Trustee shall not incur personal
liability of any nature in connection with any act or omission, made in good faith, in the
administration of this Trust, or in carrying out any directions by the Grantor and the
executive director-issued in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor or from the Trust Fund, or both, from
and against any personal liability to which the Trustee may be subjected by reason of
any act or conduct in its official capacity, including all expenses reasonably incurred in
its defense in the event the Grantor fails to provide such defense.

Section 17. Choice of Law. This Agreement shall be administered, construed, and
enforced according to the laws of the State of Texas.

Section 18. Interpretation. As used in this Agreement, words in the singular
include the plural and words in the plural ifclude the singular. The descriptive headings
for each Section of this Agreement shall not affect the interpretation or the legal efficacy
of this Agreement.

In Witness Whereof the parties have caused this Agreement to be executed by
their respective officers duly authorized and their corporate seals to be hereunto affixed
and attested as of the date first above written. The parties below certify that the wording
of this Agreement is identical to the wording specified in 30 TAC §37.671(a) as such
regulations were constituted on the date first above written.

(Signature of Grantor)

By (Title)
Attest:
(Title)
(Seal)

(Signature of Trustee}

By (Title)
Attest:
(Title)
(Seal)

(b) A certification of acknowledgment must be  trust agreement for a standby trust fund as specified
worded as specified in the Certification of Acknowl-  in this chapter.
edgment in this subsection and must accompany the
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30 TAC § 37.802

CERTIFICATION OF ACKNOWLEDGMENT

State of

County of

On this (date), before me personally came (owner or operator) to me known, who, being by me
duly sworn, did depose and say that she/he resides at (address), that shehe is (title) of T
(corporation), the corporation described in and which executed the above instrument; that she/he
knovys the seal of said corporation; that the seal affixed to such instrument is such corporate seal;
that it was so affixed by order of the Board of Directors of said corporation, and that she/he

signed her/his name thereto by like order.
(Signature of Notary Public)

Source: The provisions of this § 37.671 adopted to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective February
13, 2003, 28 TexReg 1196.

2 1A [ ETNAD

ASSURANCE FOR PETROLEUM
UNDERGROUND STORAGE TANK
SYSTEMS

§ 37.801. Applicability

(a) This subchapter applies to an ownef and op-
erator of a petroleumn underground sifrage tank
(UST) system required to provide finAncial assur-
ance under Chapter 334 of this title (relating to
Underground and Aboveground Stoyage Tanks). This
subchapter establishes requiremgnts and mecha-
nisms for demonstrating finapial assurance for
corrective action and third payty liability.

(b) State and federal govephmental entities whose
debts and liabilities are the/debts and liabilities of a
state or the United States are exempt from the
requirements of this sulgchapter.

(c) If the owner and operator of a petroleum UST
are separate persong, only one person is required to
demonstrate finangial assurance; however, both par-
ties are liable in the event of noncompliance.

Source: The profisions of this § 37.801 adopted to be effective
November 23, 2000, 25 TexReg 11399.

§ 37.802/ Definitions

Generdl agency terms are defined in Chapter 3 of
this tifle (relating to .Definitions). Definitions for
finanfial assurance terms that appear throughout
thig/subchapter may alternatively be found in § 37.
1)/of this title (relating to Definitions) orin§ 37.402
#F this title (relating to Definitions). Petroleum UST
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When used in this subchapter, the following term
shall have the meanings given below, unless othet-
wise specified.

(1) Accidental release—Any sudden or nonsudden
release of petroleum from an UST that re ina
need for corrective action and/or compensation for
bodily injury or property damage neither/expected
nor intended by the tank owner or opergtor.

(2) Bodily injury—The meaning give to this term
by applicable state law; however, this ferm shall not
include those liabilities which, consjétent with stan-
dard insurance industry practices, are excluded from
coverage in liability insurance golicies for bodily
injury.

(3) Chief financial officer—/In the case of local
government owners and opérators, the individual
with the overall authority shd responsibility for the
collection, disbursement/and use of funds by the
local government.

(4) Controlling intefest—Direct ownership of at
least 50% of the votifg stock of another entity.

(5) Financial repbrting year—The latest consecu-
tive twelve-montly period for which any of the fol-
lowing reports 4sed to support a financial test is
prepared:

(A) a 10-K/report submitted to the United States
Securities ahd Exchange Commission;

(B) an Annual report of tangible net worth sub-
mitted t4 Dun and Bradstreet; or

(C) Znnual reports submitted to the Energy Infor-
matigh Administration or the Rural Electrification
Adpdinistration. Financial reporting year may thus
cofmprise a fiscal or calendar year period.

(6) Legal defense cost—any expense that an owner
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February 4, 1999, 24 TexReg 729.
§ 37.5011. Financial Assurance for a Public

Water System or Retail Public

Utility

(a) Financial assurance demonstrations shallom-
ply with the wordings of the mechanisms As de-
scribed in Subchapter A of this chapter (relgting to
General Financial Assurance Requiremenis), Sub-
chapter B of this chapter (relating to Financial
Assurance Requirements for Closure, Post Closure,
and Corrective Action), Subchapter C of this chapter
(relating to Financial Assurance Mechanisms for
Closure, Post Closure, and Corrective/Action), and
Subchapter D of this chapter (relating/to Wording of
the Mechanisms for Closure, Post Clpsure, and Cor-
rective Action), except operation should be SubStl-
tuted for closure.

(b) The prospective owner or operator of a pubhc
water system may be ordered tp provide adequate
financial assurance to operate the system as speci-
fied in § 290.39(f) of this titl¢ (relating to General
Provisions). A public water System that was con-
structed without approval of has a history of non-
compliance or is subject to gommission enforcement
action as specified in § 290.39(n) of this title, may be
required to provide finaycial assurance to operate
the system in accordangé with applicable laws and
rules. Financial assurgfice may be required of an
applicant requesting approval for a certificate or a
certificate amendmefit or a person establishing,
purchasing or acquiring a retail public utility as
specified in § 291/102(d) of this title (relating to
Criteria for Considering and Granting Certificates
or Amendments)/and § 291.109(c) of this title (re-
lating to Report/of Sale, Merger, Etc: Investigation;

COMMISSION ON ENVIRONMENTAL QUALITY

Disallowance of Transaction). A person acquiring a

controlling inferest in a utility may be required to
demonstrate Adequate financial assurance as speci-
fiedin § 29¥.111(c) of this title (relating to Purchase
of Voting Sfock in Another Utility). The commission
may ordey a utility that has failed to provide con-
tinuous gnd adequate service to provide financial
assurange to ensure that the system will be operated
as reqyired by § 291.114 of this title (relating to
Requifements to Provide Continuous and Adequate
Servite). Such financial assurance will allow for
payynent of improvements and repairs to the water
or gewer system.

c) If rate increases or customer surcharges are
determined by the executive director to be an accept-
able form for demonstratmg fmancml assurance in
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SUBCHAPTER P FINANCIAL
ASSURANCE FOR HAZARDOUS AND
NONHAZARDOUS INDUSTRIAL SOLID
WASTE FACILITIES

§ 37.6001. Applicability

(a) This subchapter applies to owners and opera-
tors of interim status hazardous waste facilities
required to provide financial assurance under § 335.
128 of this title (relating to Financial Assurance);
owners or operators of hazardous waste facilities
required to provide financial assurance under § 335.
179 of this title (relating to Financial Assurance);
owners or operators of industrial solid waste or
municipal hazardous waste facilities required to
provide financial assurance under § 335.7 of this
title (relating to Financial Assurance Required); own-
ers and operators of commercial nonhazardous in-
dustrial solid waste facilities required to provide
financial assurance under Chapter 335, Subchapter
T of this title (relating to Permitting Standards for
Owners and Operators of Commercial Industrial
Nonhazardous Waste Landfill Facilities); and own-
ers or operators required to provide financial assur-
ance for corrective action under § 335.167 of this
title (relating to Corrective Action for Solid Waste
Management Units).

(b) This subchapter does not apply to owners or
operators which are state or federal government
entities whose debts and liabilities are the debts and
liabilities of a state or the United States.

(c) This subchapter establishes requirements and
mechanisms for demonstrating financial assurance
for closure, post closure, or corrective action.

Source: The provisions of this § 37.6001 adopted to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective March
21, 2004, 29 TexReg 2885.

§ 37.6011. Definitions
Definitions for terms that appear throughout this
subchapter may be found in Subchapter A of this
chapter (relating to General Financial Assurance
Requirements) and Chapter 335 of this title (relating
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to Industrial Solid Waste and Municipal Hazardous
Waste).

Source: The provisions of this§ 37.6011 adopted to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.6021. Financial Assurance Requirements
for Closure, Post Closure, and
Corrective Action
(a) In addition to the requirements of this sub-

chapter, owners or operators required to demon-
strate for closure, post closure, or corrective action
must comply with Subchapters A—D of this chapter
(relating to General Financial Assurance Require-
ments; Financial Assurance Requirements for Clo-
sure, Post Closure, and Corrective Action; and Word-
ing of the Mechanisms for Closure, Post Closure,
and Corrective Action), § 335.112 of this title (relat-
ing to Standards), and § 335.152 of this title (relat-
ing to Standards).

(b) Owners or operators subject to this subchap-
ter may use any of the following mechanisms as
specified in Subchapter C of this chapter to demon-
strate financial assurance for closure, post closure,
or corrective action:

(1) trust fund (fully funded or pay-in trust), except
that:

(A) owners or operators of interim status hazard-
ous waste facilities required to provide evidence of
financial assurance under § 335.128 of this title
(relating to Financial Assurance) must make annual
payments to fully fund the trust fund by July 6, 2002
or must make annual payments into the trust fund
over the remaining operating life of the facility as
estimated in the closure plan, whichever period is
shorter;

(B) owners or operators of permitted hazardous
waste facilities required to provide evidence of fi-
nancial assurance under § 335.179 of this title (re-
lating to Financial Assurance), who previously oper-
ated under interim status rules and choose to establish
a trust fund after having used one or more alternate
mechanisms specified in this chapter, must make an
initial payment in at least the amount that the fund
would contain if the trust fund were established
initially and annual payments made as specified in
subparagraph A of this paragraph; and

(C) owners or operators of nonhazardous indus-
trial solid waste facilities required to provide finan-
cial assurance under Chapter 335, Subchapter T of
this title (relating to Permitting Standards for Own-
ers and Operators of Commercial Industrial Non-
hazardous Waste Landfill Facilities) or § 335.7 of
this title (relating to Financial.-Assurance Required)
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using a pay-in trust must use a pay-in period of the
shorter of ten years or the remaining life of the
facility, unless the owner or operator satisfies the
requirements of clause (i) of this subparagraph.

(i) If a pay-in period in excess of ten years is used,
the owner or operator shall submit, on an annual
basis, certification from an independent registered
professional engineer that there is adequate finan-
cial assurance for closure or post closure. The owner
or operator must: '

(I) submit the completed certification on the form
provided by the executive director;

(II) submit the initial certification with the initial
trust payment; and

(II1) submit subsequent certifications annually
with subsequent payments no later than 30 days
after the anniversary date of the initial payment.

(ii) The pay-in trust will revert to a fully funded
trust and the entire current closure or post closure
cost estimate shall be paid into the trust upon
direction of the executive director if:

(I) the owner or operator fails to submit the
annual certification by the required time frame in
clause (i) of this subparagraph;

(I1) the certification is incomplete; or

(I11) the certification is not submitted on the form
provided by the executive director.

(D) the executive director will respond in writing
within 60 days to requests for reimbursements made
in accordance with § 37.201(j) of this title (relating
to Trust Fund);

(2) surety bond guaranteeing payment;

(3) surety bond guaranteeing performance, ex-
cept that this mechanism may not be used by interim
status hazardous waste facilities required to provide
evidence of financial assurance under § 335.128 of
this title (relating to Financial Assurance};

(4) irrevocable standby letter of credit;

(5) insurance;

(6) financial test; or

(7) corporate guarantee.

(c) References in Subchapter D of this chapter to
permit numbers should be changed to solid waste
registration numbers.

(d) Owners or operators using a financial test or
corporate guarantee must comply with § 37.141 of
this title (relating to Increase in Current Cost Esti-
mate) except that mechanism increases must be
made within 90 days after the close of each succeed-
ing fiscal year.
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Source: The provisions of this § 37.6021 adopted to be effective
March 21, 2000, 25 TexReg 2347; amended to be effective March
21, 2004, 29 TexReg 2885.

§ 37.6031.

Financial Assurance Requirements
for Liability

(a) Owners or operators required to demonstrate
for liability must comply with Subchapters A, E, F,
and G of this chapter (relating to General Financial
Assurance Requirements; Financial Assurance Re-
quirements for Liability Coverage; Financial Assur-
ance Mechanisms for Liability; and Wording of the
Mechanisms for Liability).

(b) An owner or operator of a hazardous waste
treatment, storage, or disposal facility, subject to this
section must demonstrate financial assurance for
bodily injury and property damage to third parties
caused by sudden accidental occurrences arising
from operations of the facility or group of facilities.
The owner or operator must have and maintain
liability coverage for sudden accidental occurrences
in the amount of at least $1 million per occurrence
with an annual aggregate of at least $2 million,
exclusive of legal defense costs.

(c) An owner or operator of a hazardous waste
surface impoundment, landfill, land treatment facil-
ity, or disposal miscellaneous unit used to manage
hazardous waste subject to this section must dem-
onstrate financial assurance for bodily injury and
property damage to third parties caused by nonsud-
den accidental occurrences arising from operations
of the facility or group of facilities. An owner or
operator must have and maintain liability coverage
for nonsudden accidental occurrences in the amount
of at least $3 million per occurrence with an annual
aggregate of at least $6 million, exclusive of legal
defense costs.

(d) Owners or operators who must meet the re-
quirements of this section may combine the required
per-occurrence coverage levels for sudden and non-
sudden accidental occurrences into a single per-
occurrence level, and combine the required annual
aggregate coverage levels for sudden and nonsud-
den accidental occurrences into a single annual
aggregate level. Owners or operators who combine
coverage levels for sudden and nionsudden acciden-
tal occurrences must maintain liability coverage in
the amount of at least $4 million per occurrence and
$8 million annual aggregate..

(e) Owners or operators subject to this subchap-
ter may use any of the mechanisms specified in
Subchapter F of this chapter to demonstrate finan-
cial assurance for sudden and for nonsudden liability.
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(f) Owners or operators required to provide liabil-
ity coverage may not use a claims-made insurance
policy as security unless the applicant places in
escrow, as provided by the executive director, an
amount sufficient to pay an additional year of pre-
miums for renewal of the policy by the state on
notice of termination of coverage.

Source: The provisions of this § 37.6031 adopted to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.6041. State Assumption of Responsibility

(a) If the State of Texas either assumes legal
responsibility for an owner’s or operator’s compli-
ance with the closure, post closure, corrective ac-
tion, or liability requirements of this chapter, or
assures that funds will be available from state sources
to cover those requirements, the owner or operator
will be in compliance with the requirements of this
chapter if the executive director determines that the
state’s assumption of responsibility is at least equiva-
Ient to the financial mechanisms specified in this
chapter. The executive director will evaluate the
equivalency of state guarantees principally in terms
of certainty of the availability of funds for the re-
quired closure, post closure, or corrective action
activities, or liability coverage; and the amount of
funds that will be made available. The executive
director may also consider other factors as the
executive director deems appropriate. The owner or
operator must submit to the executive director a
letter from the State of Texas describing the nature
of the state’s assumption of responsibility together
with a letter from the owner or operator requesting
that the state’s assumption of responsibility be con-
sidered acceptable for meeting the requirements of
this chapter. The letter from the state must include,
or have attached to it, the following information: the
facility’s permit number, name, physical and mail-
ing addresses, and the amount of funds for closure,
post closure, or corrective action or liability cover-
age that are guaranteed by the state. The executive
director will notify the owner or operator of the
determination regarding the acceptability of the
state’s guarantee in lieu of financial mechanisms
specified in this chapter. The executive director may
require the owner or operator to submit additional
information as is deemed necessary to make this
determination. Upon approval by the executive di-
rector, the owner or operator will be deemed to be in
compliance with the requirements of this chapter.

(b) If the State of Texas’ assumption of responsi-
bility is found acceptable as specified in subsection
(a) of this section except for the amount of funds
available, the owner or operator may satisfy the
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requirements of this chapter by use of both the
state’s assurance and additional financial mecha-
nisms as specified in this chapter. The amount of
funds available through the state and the owner or
operator’s mechanisms must at least equal the re-
quired amount.

Source: The provisions of this § 37.6041 adopted to be effective
March 21, 2000, 25 TexReg 2347.

ASSURANCE FOR UNDERGROUND
INJECTION CONTROL WELLS

§ 37.7001. Applicability

This subchapter applies to an owner or opgrator
required to provide financial assurance undey Chap-
ter 331 of this title (relating to Underground Injec-
tion Control). This subchapter establishef require-
ments for demonstrating financial assyirance for
plugging and abandonment, post closure,/and liability.

Souree: The provisions of this § 37.7001 adopfed to be effective
March 21, 2000, 25 TexReg 2347.

§ 37.7011. Definitions

Definitions for terms that appear throughout this
subchapter may be found in Sgbchapter A of this
chapter (relating to General [Financial Assurance
Requirements) and Chapter 331 of this title (relating
to Underground Injection Control), except the term
“plugging and abandonmeht” shall mean the same
as “closure.”

Source: The provisions of this § 37.7011 adopted to be effective
March 21, 2000, 25 TexReg 2347,

§ 37.7021. Finahcial Assurance Requirements
or Plugging and Abandonment

(a) An owner of operator subject to this subchap-
ter shall establish financial assurance for the plug-
ging and abarndonment of each existing and new
Class I well,/Class III well, Class I salt cavern
disposal well and associated salt cavern, or as oth-
erwise direfted by the executive director, in a man-
eets the requirements of this section, in
the requirements specified under Sub-
A—D of this chapter (relating to General
Finan¢ial Assurance Requirements; Financial Assur-
ance/Requirements for Closure, Post Closure, and
Corfective Action; Financial Assurance Mechanisms
fo¥ Closure, Post Closure, and Corrective Action;
d Wording of the Mechanisms for Closure, Post
losure, and Corrective Action) and § 331.143 of
this title (relating to Cost Estimate for Plugging and
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—(b) An owneroroperatorsubieci to-this bchap
ter may use any of the following mechanisms ag
specified in Subchapter C of this chaptér to demop-
strate financial assurance for plugging and abandgn-
ment:

(1) trust fund (fully funded or pay-in trust), except
that the executive director will respond in writing
within 60 days to requests for reimbursement made
in accordance with § 37.201(j) of this title (felating

to Trust Fund);

(2) surety bond guaranteeing payment;

(3) surety bond guaranteeing performéance;

(4) irrevocable standby letter of credit;

(5) insurance;

(6) financial test; or

(7) corporate guarantee.

(c) Owneérs or operators shall comply with § 37.
31 of this title (relating to Sulymission of Docu-
ments), except that evidence of financial assurance
shall be submitted at least 60/days prior to com-
mencement of drilling operatigns for new wells and
for salt cavern disposal wells. All financial assur-
ance mechanisms shall be in ¢ffect before commence-
ment of drilling operations,/For converted wells and
other previously construcyed wells, financial assur-
ance shall be provided At least 30 days prior to
permit issuance and pPe in effect upon permit
issuance.

(d) Owners or operators using a financial test or
corporate guarantee/must comply with § 37.141 of
this title (relating t¢/ Increase in Current Cost Esti-
mate) except that/mechanism increases must be
made within 90 ddys after the close of each succeed-
ing fiscal year.

Source: The provjsions of this § 37.7021 adopted to be effective

March 21, 2000, 25 TexReg 2347; amended to be effective Februay
13,2003, 28 TexReg 1196.

§ 37.7031. Financial Assurance Requirements
for Post Closure

(a) An gwner or operator subject to this subchap-
ter may Pe required to establish financial assurance
for post closure of each existing and new Class I
hazardous well and each existing and new Class I
salt cdvern disposal well and associated salt cavern,
in a/manner that meets the requirements of this
secfion, in addition to the requirements specified
under Subchapters A, B, C, and D of this chapter
(selating to General Financial Assurance Require-
phents; Financial Assurance Requirements for Clo-
sure, Post Closure, and Corrective Action; Financial

e—Mechanisms--1o —Losuire Po Losure
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281.40. Purpose.

281.41. Condition of Approval.

281.42. Definitions.

281.43. Consistency Determmatxon

281.44. Notice.

281.45. Actions Subject to Consistency with the Goals
and Policies of the Texas Coastal Mgnagement
Program (CMP

281.46. Actions Which May Be Referred to/the Coastal
Coordination Council.

281.47. Actions Not Subject to Referral for Cpuncil Review.

281.48. Appendices.

SUBCHAPTER A. APPLICATIONS
PROCESSING

§ 281.1. Purpose

It is the intent of the Texas /Natural Resource
Conservation Commission to gstablish a general
policy for the processing of applications for permits,
licenses and other types of gpprovals in order to
achieve the greatest efficieicy and effectiveness
possible. To this end, it is thé policy of the commis-
sion that applications for/ permits, licenses, and
other types of approvals ligied in § 281.2 of this title
(relating to Applicability) be procéssed by the execu-
tive director according fo the schedule established
in this chapter, except As provided by implementa-
tion of the prioritizatign procedure for commercial
hazardous waste marfagement facility permit appli-
cations under 88 28¥.30-281.32 of this title (relating
to Applicability of Pfioritization Proceduré for Com-
mercial Hazardous Waste; Definitions; Prioritiza-
tion Process).

Source: The provigions of this § 281.1 adopted to be effective
May 28, 1986, 11 TeyReg 2312; amended to be effective November
7, 1994, 19 TexReg/8542.

§ 281.2. Applicability
These secfions are applicable to the processing of:
(1) appljcations for new, amended, or renewed
water use/ permits, certificates of adjudication and
certified filings, and extensions of time to commence
and/or gomplete construction of water use facilities;

(2) applications for new, amended, or renewed
wastefvater discharge permits, including subsurface
area/drip dispersal systems;

(3) applications for new, amended, or renewed
injéction well permits;

(4) applications for new, amended, or modified or

fenewed industrial solid and/or municipal hazard-
ous waste perm1ts f11ed under § 335.2 of this t1tle

-ll_ O 2irca aa B 0 L

this title (relatmg to Compliance Plan);
(5) applications for plan approval of recla
projects (levees, etc.);

(7) water district applications afid petitions re-
quiring commission approval;
(8) applications for new or'amended certificates

¢ permits; and
for new, amended, or renewed

municipal solid wa
(10) applicatiop

May 28, 1986, 11 TexReg 2312; amended to be effective July 14,
1987; 17 P&xReg 2102; amended to be effective January 7, 1993, 17
a/9124; amended to be effective November 7, 1994, 19

§ 281.3. Initial Review

ing days of receipt of the application bythe executive
director.

(b) Applications made under§ 335.43 of this title
(relating to Permit Required] or § 331.7 of this title
(relating to Permit Reguired) shall be reviewed by
the staff for administtative completeness within 15
working days aftef assignment of the application to
a staff membet for review under this section. Prior
to commexicement of review of an application under
this section, the executive director shall notify the

applicant by first-class mail of the date on which the

(c) For applications involving hazardous waste
under the Texas Solid Waste Disposal Act, Texas
Health and Safety Code, Chapter 361, applicants for
existing hazardous waste management facilities shall
have 30 days from receipt of notice of deficiency in
a Part A permit application to respond to the notifi-
cation and to explain or cure the alleged deficiency
in the Part A application. Applicants shall be af-
forded this opportunity to cure the deficiencies
before the executive director may pursue enforce-
ment action concemmg deficient apphcatlons
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