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State Citation | Description | Page
CHAPTER 361: Texas Solid Waste Disposal Act

SUBCHAPTER A - GENERAL PROVISIONS

361.003 (except (3), (4), (19), Definitions. 117-126

(27), (35), and (39))

SUBCHAPTER C - PERMITS

361.066(a) Submission of Administratively Complete Permit 171

Application.

361.082(a) Person must have HW permit. 181

361.082(f) Requirements for owner or operator a solid 181-182
h waste management facility.

361.086 Separate permit for each facility. 190
z 361.087 Contents of a permit. 191
m 361.093 Regulation and permitting of rendering plants. 201
E 361.094 Permit Holder Exempt from Local License 202

Requirements.

:. 361.095(a) Applicant exempt from local permit. 202
u 361.099(b) Definition of hazardous waste management unit. 205

361.110 Termination of authorization or permit. 214-215
o CHAPTER 371: Texas Oil Collection, Management, and Recycling Act
n SUBCHAPTER A - GENERAL PROVISIONS

371.003 Definitions 480-483
m SUBCHAPTER B - USED OIL RECYCLING PROGRAM

371.024(b) Requirements for used oil collection centers 485
> 371.026(d) Transporter may not process used oil 490
- SUBCHAPTER C - CERTAIN ACTIONS PROHIBITED; PENALTIES
: 371.041 Actions prohibited with used oil. 491
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* Copies of the Texas statutes that are incorporated by reference are available from
West Publishing Company, 610 Opperman Drive, P. O. Box 64526, St. Paul,
Minnesota 55164-0526.
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SOLID WASTE, SEWAGE & WATER
Ch. 361

i

subscction, “transition provision” includes any
irniporary provision providing for a special situ-
ation during the transition period between the
i of the existing law and the establishment
o implementation of a new law.”

§361.003

Acts 1969, 61st Leg., p. 1320, ch. 405.

Acts 1981, 67th Leg., p. 3170, ch. 831,88 1 10
8, 10.

Acts 1989, 71st Leg,, ch. 536, 8 1

Vernon's Ann.Civ.St. art. 4477-7 § 1,

Library References

10 Texas Pl & Pr Forms, Pollution and Con-
servation §8197:51, 197:61.

Notes of Decisions

in general 2
Validity 1

1. Validity

Regulations of the Department of Health gov-
erning solid waste disposal facilities are not
unconstitutionally vague, even though they
not contain definitions of the terms “land uge
or “improper land use." Browning-Ferpi€, Inc.

Texas Dept. of Health (App. 3 Dist. 51) 625
\W2d764 ref. nre..

Statute provides sufficient gyidelines to De-
partment of Health and dogg no more than
delegate to Department the”authority 1o estab-
lish reasonable rules apd regulations to carry
out express purposes/of this section, to sale-
puard health, welfaré, and physical property of

‘people, and to protect environment, which in-

vlude licensing” of solid waste disposal sites.
Med-Safe, 1. v. State (App. 1| Dist, 1988) 752
S.W.2d 638.

I
B
&
2
.2

Canguage of Solid Waste Disposal Act
; i +T NaturalReseurces

Conservation Cdmmission (TNRCC) had author-
ity to regulpté transportation of solid waste for

6t precluded from using its regulatory powers
10 assure economic health of transportation in-
dustry and overall quality and safety of state
highways, even if cargo being transported was
solid waste. Railroad Com'n of Texas v. Waste
Management of Texas, Inc. (App. 3 Dist. 1994)
880 S.W.2d 835, rehearing overruled.

Railroad Commission and Texas Natural Re-
sources Conservation Commission (TNRCC) ex-
ercise concurrent jurisdiction over transporta-
tion of solid waste as each regulates different
aspect of activity. Railroad Com’n of Texas v.
Waste Management of Texas, Inc. (App. 3 Dist.
1994) 880 S.W.2d 835, rehearing overruled.

Statute and bill creating the Anderson County
Underground Water Conservation District are
not, on their face, in conflict. Op.Atty.Gen.

$087-N IAL_ Q5

S 361.003. Definitions

PRI s F e e

Unless the context requires a different definition, in this chapter:

(1) “Apparent recharge zone” means that recharge zone designated on
maps prepared or compiled by, and located in the offices of, the commission.

(2) “Class 1 industrial solid waste”

means an industrial solid waste or

mixture of industrial solid waste, including hazardous industrial waste, that
because of its concentration or physical or chemical characteristics:
(A) is toxic, corrosive, flammable, a strong sensitizer or irritant, or a
generator of sudden pressure by decomposition, heat, or other means; and
{B) poses or may pose a substantial present or potential danger to
human health or the environment if improperly processed, stored, trans-

ported, or otherwise managed.

industrial sohd waste that has not b

(3)-Class.1-nonhazardous -industrial s_gljd wgq’rp’ means.any Class 1




§£361.003 SANITATION & ENVIRONMENTAL QUALI
Tithe 5

£ o

Resource Conservation and Recovery Act of 1976 (42 U.S.C. Section ol
seq.). —

(4) “"Commercial hazardous waste management facility” means any has
ardous waste management facility that accepts bazirdous waste or PCBs |
a charge, except a captured facility or a facility that accepts waste only frow
other facilities owned or effectively Tontrolled by the same person, where
“captured facility” means a1 anufacturing or productlon facility that gener
ates an industrial solid waste or hazardous.waste that is routmelv storuwd,
proceﬁsed or disposed of on a shared basis in an integrated waste manage
ment owned, operated by, and located within a contiguous manufactuy

Pl\n\hll—‘

353 —

(5) “Commission” means the Texas Natural Resource Conservation Com
mission.

{6) "“Composting”’ means the controlled biological decomposition of organ
ic solid waste under aerobic conditions.

{7) "Disposal” means the discharging, depositing, injecting, dumping.
spilling, leaking, or placing of solid waste or hazardous waste, whether
containerized or uncontainerized, into or on land or water so that the solid
waste or hazardous waste or any constituent thereof may be emitted into the
air, discharged into surface water or groundwater, or introduced into the
environment in any other manner.

(8) “Environmental response law” means the federal Comprehensive Envi-
ronmental Response, Compensation and Liability Act of 1980, 42 U.S.C.
Sections 9601 through 9675, as amended by the Superfund Amendmems and
Reauthorization Act of 1986.

(9) "Executive director’”” means the executive director of the commission.

(10) “Garbage” means solid waste that is putrescible animal and vegetable
waste materials from the handling, preparation, cooking, or consumption ol
food, including waste materials from markets, storage facilities, and the
handling and sale of produce and other food products.

(11} "Hazardous substance”:
(A) means:

(i) a substance designated under Section 311(b)(2)(A) of the Federal
Water Pollution Control Act, as amended (33 U.S.C. Section 1321);

(ii) an element, compound, mixture, sclution, or substance designated
under Section 102 of the environmental response law;

(iii) a hazardous waste having the characteristics identified under or
listed under Section 3001 of the federal Solid Waste Disposal Act, as
amended (42 U.S.C. Section 6921), excluding waste, the regulation of
which under the federal Solid Waste Disposal Act (42 U.S.C. Section
6901 et seq.) has been suspended by Act of Congress;

(iv) a toxic pollutant listed under Section 307(a) of the Federal Water
Pollution Control Act (33 U.S.C. Section 1317);
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SOLID WASTE, SEWAGE & WATER §£361.003
{h. 361

{(v) a hazardous air pollutant listed under Section 112 of the federal
Cleanair Act, as amended (42 U.S.C. Section 7412); and

(vi) any imminently hazardous chemical substance or mixture with
respect to which the administrator of the Environmental Protection
Agency has taken action under Section 7 of the Toxic Substances Control
Act (15 U.S.C. Section 2606): but

(B) does not include:

(i) petroleum, which means crude oil or any fraction of crude oil that
is not otherwise specifically listed or designated as a hazardous sub-
stance under Paragraphs (i) through (vi) of Subdivision (A);

(ii) natural gas, natural gas liquids, liquefied natural gas, or synthetic
gas usable for fuel mixtures of natural gas and synthetic gas; or

(iii) waste materials that result from activities associated with the
exploration, development, or production of oil or gas or geothermal
resources or any other substance or material regulated by the Railroad
Commission of Texas under Section 91.101, Natural Resources Code.

(12) "Hazardous waste” means solid waste identified or listed as a hazard-
ous waste by the administrator of the United States Environmental Protection
Agency under the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act of 1976, as amended (42 U.S.C.
Section 6901 et seq.).

(13) “Hazardous waste management facility” means all contiguous land,
including structures, appurtenances, and other improvements on the land,
used for processing, storing, or disposing of hazardous waste. The term
includes a publicly or privately owned hazardous waste management facility
vonsisting of processing, storage, or disposal operational hazardous waste
management units such as one or more landfills, surface impoundments,
waste piles, incinerators, boilers, and industrial furnaces, including cement
kilns, injection wells, salt dome waste containment caverns, land treatment
facilities, or a combination of units,

(14) “Hazardous waste management unit” means a landfill, surface im-
poundment, waste pile, industrial furnace, incinerator, cement kiln, injection
well, container, drum, salt dome waste containment cavern, or land treat-
ment unit, or any other structure, vessel, appurtenance, or other improve-
ment on land used to manage hazardous waste.

(15) “Industrial furnace” includes cement kilns, lime kilns, aggregate kilns,
phosphate kilns, coke ovens, blast furnaces, smelting, melting, or refining
furnaces, including pyrometallurgical devices such as cupolas, reverberator
furnaces, sintering machines, roasters, or foundry furnaces, titanium dioxide
chloride process oxidation reactors, methane reforming furnaces, pulping
liquor recovery furnaces, combustion devices used in the recovery of sulfur
vajues from spent sulfuric acid, and other devices the commission may list.

(16) “Industrial solid waste” means solid waste resulting from or inciden-
1al 10 a process of industry or manufacturing, or mining or agricultural
operations.
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§361.003 SANITATION & ENVIRONMENTAL QUALITY
- Title 5

(17) “Local government’ means:
(A) a county;
{B) a municipality; or

(C) a political subdivision exercising the authority granted under Section
361.165.

{18) “"Management’ means the systematic control of the activities of gener-
ation, source separation, collection, bandling, storage, transportation, pro-
cessing, treatment, recovery, or disposal of solid waste,

(20) “Municipal solid waste” means solid waste resulting from or inciden--
tal to municipal, community, commercial, institutional, or recreational activi-
ties, and includes garbage, rubbish, ashes, street cleanings, dead animals,
abandoned automobiles, and other solid waste other than industrial solid
‘waste.

(21) "Notice of intent to file an application’” means the notice filed under
Section 361.063.

(22) “PCBs” or “polychlorinated biphenyl compounds” means compounds
subject to Title 40, Code of Federal Regulations, Part 761.

{23) "Person’” means an individual, corporation, organization, government
or governmental subdivision or agency, business trust, partnership, associa-
tion, or any other legal entity.

(24) “'Person affected” means a person who demonstrates that the person
has suffered or will suffer actual injury or economic damage and, if the
person is not a local government:

(A) is a resident of a county, or a county adjacent or contiguous to the
county, in which a solid waste facility is to be located; or

(B) is doing business or owns land in the county or adjacent or contigu-
ous county.

(25) “Processing” means the extraction of materials from or the transfer,
volume reduction, conversion to energy, or other separation and preparation
of solid waste for reuse or disposal. The term includes the treatment or
neutralization of hazardous waste designed 1o change the physical, chermical,
or biological character or composition of a hazardous waste so as to neutral-
ize the waste, recover energy or material from the waste, render the waste
nenhazardous or less hazardous, make it safer to transport, store, or dispose
of, or render it amenable for recovery or storage, or reduce its volume. The
term does not include activities concerning those materials exempted by the
administrator of the United States Environmental Protection Agency under
the federal Solid Waste Disposal Act, as amended by the Resource Conserva-
tion and Recovery Act of 1976, as amended (42 U.S.C. Section 6901 et seq.),
unless the commission determines that regulation of the activity under this
chapter is necessary to protect human health or the environment.
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SOLID WASTE, SEWAGE & WATER §361.003
Ch. 361 .

(26) “Radioactive waste” means waste that requires specific licensing
under Chapter 401 and the rules adopted by the commission under that law.

I : N
] 3

awasie.

(28) “Release’” means any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing
into the environment. The term does not include:

{A) a release that results in an exposure to a person solely within a
workplace, concerning a claim that the person may assert against the
person’s employer;

{B) an emission from the engine exhaust of a motor vehicle, rolling
stock, aircraft, vessel, or pipeline pumping station engine;

(C) a release of source, by-product, or special nuclear material from a
nuclear incident, as those terms are defined by the Atomic Energy Act of
1954, as amended (42 U.S.C. Section 2011 et seq.), if the release is subject
to requirements concerning financial protection established by the Nuclear
Regulatory Commission under Section 170 of that Act;

(D) for the purposes of Section 104 of the environmental response law,’
or other response action, a release of source, by-product, or special nuclear
material from a processing site designated under Section 102(a)(1} or
302(a) of the Uranium Mill Tailings Radiation Control Act of 1978 (42
U.S.C. Sections 7912 and 7942); and

(E) the normal application of fertilizer.

(29) "Remedial action” means an action consistent with a permanent
remedy taken instead of or in addition to a removal action in the event of a
release or threatened release of a hazardous waste into the environment to
prevent or minimize the release of hazardous waste so that the hazardous
waste does not migrate to cause an imminent and substantial danger to
present or future public health and safety or the environment. The term
includes:

(A} actions at the location of the release, including storage, confinement,
perimeter protection using dikes, trenches, or ditches, clay cover, neutrali-
zation, cleanup of released hazardous waste or contaminated materials,
recycling or reuse, diversion, destruction, segregation of reactive waste,
dredging or excavations, repair or replacement of leaking containers,
collection of leachate and runoff, on-site treatment or incineration, provi-
sion of alternate water supplies, and any monitoring reasonably required to
assure that those actions protect the public health and safety or the
environment; and

(B) the costs of permanent relocation of residents, businesses, and com-
munity facilities if the administrator of the United States Environmental
Protection Agency or the executive director determines that, alone or in
combination with other measures, the relocation:
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§361.003 SANITATION & ENVIRONMENTAL QUALITY
Title 5
(i} is more cost-ellective than and environmentally preferable to the
transportation, storage, treatment, destruction, or secure disposition off-
site of hazardous waste; or
{iiy may otherwise be necessary to protect the public health or safety.
(307 ""Removal’ includes:

{A) cleaning up or removing released hazardous waste from the environ-
ment;

{B) taking necessary action in the event of the threat of release of
hazardous waste into the environment;

(C) taking necessary action to monitor, assess, and evaluate the release
or threat of release of hazardous waste;

(D) disposing of removed material;
~ (E) erecting a security fence or other measure to limit access;

(F) providing alternate water supplies, temporary evacuation, and hous-
ing for threatened individuals not otherwise provided for;

(G} acting under Section 104(b) of the environmental response law;

(H) providing emergency assistance under the federal Disaster Relief Act
of 1974 (42 U.S.C. Section 5121 et seq.)y or

(I) 1aking anv other necessary action to prevent, minimize, or mitigate
damage to the public health and welfare or the environment that may
otherwise result from a release or threat of release.
(31) “Rubbish” means nonputrescible solid waste, excluding ashes, that

consists of:

(A) combustible waste materials, including paper, rags, cartons, wood,
excelsior, furniture, rubber, plastics, yard trimmings, leaves, and similar
materials; and

{B) noncombustible waste materials, including glass, crockery, tin cans,
aluminum cans, metal furniture, and similar materials that do not burn at
ordinary incinerator temperatures (1,600 to 1,800 degrees Fahrenheit).

(32) "Sanitary landfill” means a controlled area of land on which solid
waste is disposed of in accordance with standards, rules, or orders estab-
lished by the commission.

(33) "Sludge” means solid, semisolid, or liquid waste generated from a
municipal, commercial, or industrial wastewater treatment plant, water
supply treatment plant, or air pollution control facility, excluding the treated
effiluent from a wastewater treatment plant.

(34) This subdivision expires on delegation of the Resource Conservation
and Recovery Act authority to the Railroad Commission of Texas. Subject to
the limitations of 42 U.8.C. Section 6903{(27) and 40 C.F.R. Section 261.4(a),
“solid waste” means garbage, rubbish, refuse, sludge from a waste treatment
plant, water supply treatment plant, or air pollution control facility, and
other discarded material, including solid, liquid, semisolid, or contained
gaseous material resulting from industrial, municipal, commercial, mining,
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SOLID WASTE, SEWAGE & WATER §361.003
Ch. 361 .

and agricultural operations and from community and institutional activities.
The term:

(A) does not include:

(i) solid or dissolved material in domestic sewage, or solid or dissolved
material in irrigation return flows, or industrial discharges subject to
regulation by permit issued under Chapter 26, Water Code;

(ii) soil, dirt, rock, sand, and other natural or man-made inert solid
materials used to fill land if the object of the fill is to make the land
suitable for the construction of surface improvements; or

(iii) waste materials that result from activities associated with the
exploration, development, or production of oil or gas or geothermal
resources and other substance or material regulated by the Railroad
Commission of Texas under Section 91.101, Natural Resources Code,
unless the waste, substance, or material results from activities associated
with gasoline plants, natural gas or natural gas liquids processing plants,
pressure maintenance plants, or repressurizing plants and is hazardous
waste as defined by the administrator of the United States Environmental
Protection Agency under the federal Solid Waste Disposal Act, as amend-
ed by the Resource Conservation and Recovery Act, as amended (42
U.S.C. Section 6901 et seq.); and

(B) does include hazardous substances, for the purposes of Sections

Subject to the limitations of 42 U.S.C. Section 6903(27) and 40 CF.R.
Section 261.4(a), “'solid waste’’ means garbage, rubbish, refuse, sludgé from a
waste treatment plant, water supply treatment plant, or air pollufion control
facility, and other discarded material, including solid, liquid, semisolid, or
contained gaseous material resulting from industrial, mupi€ipal, commercial,
mining, and agricultural operations and from commuahity and institutional
activities. The term:
(A) does not include:

(i) solid or dissolved material in domeStic sewage, or solid or dissolved
material in irrigation return flows,/ or industrial discharges subject to
regulation by permit issued under"Chapter 26, Water Code;

(ii) soil, dirt, rock, sand, and other natural or man-made inert solid
materials used to fiHmi}p:d/if the object of the fill is to make the land
suitable for the construction of surface improvements; or

exploration, development, or production of oil or gas or geothermal
resources and other substance or material regulated by the Railroad
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§£3261.003 SANITATION & ENVIRONMENTAL QUALITY
Title 5

(36) “Solid waste facility’”’ means all contiguous land, including structures,
appurtenances, and other improvemenis on-the land, used for processing,
storing, or disposing of solid waste. The term includes a publicly or privately
owned solid waste facility consisting of several processing, storage, or dispos-
al operational units such as one or more landfills, surface impoundments, or
a combination of units.

(37) “Solid waste technician” means an individual who is trained in the
practical aspecis of the design, operation, and maintenance of a solid waste
facility in accordance with standards, rules, or orders established by the
comimission.

(38) "Storage” means the temporary holding of solid waste, after which
the solid waste is processed, disposed of, or stored elsewhere.

I . ’y . N
0 =52 on 1o e ha & b oR-ob-the-Bh hetrmn e T~
S0 2 2 > 0 = & ety A <7

t
biological quality of, or the contamination of, any land or_surfaeceor subsur-
face water in the state that renders the land orawater harmful, detrimental, or
injurious to humans, animal life—vegélation, or property or 10 public health,
safety, or welfare-or Tmpairs the usefulness or the public enjoyment of the

SR D Aate OL.any.iawi 0 casOonabic. purhose

Acts 1989, 71st Leg,, ch, 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1990, 71st Leg.,
6th C.S., ch. 10, art. 2, § 2, eff. Sept. 6, 1990; Acts 1991, 72nd Leg., ch. 296, § 1.01, eff.
June 7, 1991; Acts 1991, 72nd Leg., ch. 703, § 1, eff. Aug. 26, 1991; Acts 1991, 72nd
Leg., 1st C.S., ch. 3, § 1.025, eff. Aug. 12, 1991; Acts 1991, 72nd Leg., Ist C.8., ch. 3,
§ 8.01, eff. Sept. 1, 1991; Acts 1995, 74th Leg., ch. 76, § 11.18, eff. Sept. 1, 1995; Acts
1997, 75th Leg., ch. 165, § 30.204, eff. Sept. 1, 1997,

142 U.S.C.A. § 9604,

Revisor's Note

(1) The source law refers to the Texas Department of Health’s authority to
adopt rules. Article 4414b, Revised Statutes, provides that the Texas Board of
Health is the entity that adopts rules. Consequently, the revised law assigns
that duty to the Texas Board of Health.

(2) The source law definition of “environmental response law" refers to |
“Pub.L. No. 96-510.” This reference is changed in the revised law to “42 ~
U.8.C. Section 9601 et seq.” for consistency with other citations to federal law.

{3) The source law refers to “an incorporated city or town.” The revised law
substitutes “municipality” for “city or town” because that is the term used in
the Local Government Code. In addition, since under the Local Government
Code all municipalities are incorporated, the revised law omits as redundant the
reference to “incorporated” and refers only to municipalities.

{4) The revised law omits as unnecessary the source law definition of "‘notice
of intent to file an application.”

(5) The revised law omiis the definition of “‘person” because a definition
containing the same substance is provided by the definitions section of the Code
Construction Act (Section 311.005, Government Code).

(6) The source law refers to Chapter 72, Acts of the 57th Legislature, Regular
Session, 1961, as amended (Article 4590f, Vernon's Texas Civil Statutes). That
statute is revised as Chapter 401, and the revised law reflects this change.

124

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=




SOLID WASTE, SEWAGE & WATER § 361.003
Ch. 361

(7) The revised law omits the definition of “state agency” and “state agen-
cies’’ contained in Section 4(a) of V.A.C.S. Article 4477-7. The source law
gives the Texas Department of Health and the Texas Water Commission divided
responsibilities in the regulation and management of solid waste. Many of the
provisions of the source law apply to both the department and commission and
many provisions apply equally to each separately. The omitted definition
allowed a common reference to be used when referring to either or both of the
agencies. That generic term is misleading to any reader of the law who is not
familiar with the act as a whole and often does not work well in context. In
this code the generic terms are eliminated and references to the department and
commission are used as needed.

Historical and Statutory Notes
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Section 1.25(a), (d), (e) of Acts 1991, 72nd
Leg., ch. 296 provides:

“(a) This article applies to any permit appli-
cation, including permit applications for facili-
ties operating under interim status, covered by
the terms of this article that is pending approval
on the effective date of this article. Any appli-
cation for renewal of or amendment to a permit
for an existing facility that includes a request
for authorization to increase capacity at the
facility shall comply with the terms of this artu-
cle; provided, however, that the provisions of
Sections 1.16 and 1.17 of this article do not
apply to an application for renewal of or
amendment 1o 2 permit for an existing facility
or to an existing facility burning waste-derived
fuels under a Texas Water Commission or Texas
Air Control Board permit on the effective date
of this article.”

“(d) The provisions of this article do not ap-
ply 1o applications that are on file on the effec-
tive date of this article and that are only for
permits for the disposal of treaument residues
and other nonincinerable wastes generated at
the same facility or at facilities wholly owned by
the applicant.

*“(e) The provisions of this article apply to any
application to amend a nonhazardous waste fa-
cility permit to accept hazardous waste that is
pending approval on the effective date of this
article and to all existing nonhazardous waste
permits. If a nonhazardous waste facility has
become a hazardous waste facility as 2 result of
the federal toxicity characteristic rule effective
Septemnber 25, 1990, and is required to obtain a
hazardous waste permit, such a facility that
qualifies for interim stawus is limited to those
activities that qualify it for interim status until
the facility obtains the hazardous waste permit.
The provisions of this article and this subsection
do not apply to a noncommercial facility that is

required to obtain a hazardous waste permit
under the federal toxicity characteristic rule.”

Sections 1.29 and 3.01 of Acts 1991, 72nd
Leg., ch. 296 provide:

“Sec. 1.29. If either S.B. No. 35 or H.B. No.
2000, Acts of the 72nd Legislature, Regular Ses-
sion, 1991, finally passes and is approved by the
Governor, the duties, powers, and responsibili-
ties conferred by this article on the Texas Water
Commission, the Texas Department of Health,
or the Texas Air Control Board are transferred
to the Texas Department of Natural Resources.”

“Sec. 3.01. This Act may be referred 1o as
the Waste Reduction Policy Act of 1991,

Neither S.B. No. 35 or H.B. No. 2000, Acts of
the 72nd Legislature, Regular Session, 1991,
was passed or approved by the Governor.

Acts 1991, 72nd Leg., 1s1 C.S,, ¢h. 3, § 1.030
amended § 1.25 of Acts 1991, 72nd leg., ch.
296 by adding (h) to read as follows:

“It is the policy of this state to encourage
waste minimization through recycling. There-
fore, the provisions of this article do not apply
to any hazardous waste management facility
that, before or during a recycling process, stores
hazardous waste if the hazardous waste man-
agement facility engages only in storage inci-
demal 1o a recycling process that does not in-
clude any treatment or disposal of hazardous
waste by incineration, landfilling, or deep well
injection on site. This subsection only applies
1o applications pending at the Texas Water
Commission on the effective date of this article
and does not apply to any commercial hazard-
ous waste management facilities that burn -
waste-derived fuel.”

Section 1 of Acts 1997, 75th Leg. ch. 385
provides:

“The Texas Natural Resource Conservation
Commmission shall:
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§361.003 SANITATION & ENVIRONMENTAL QUALITY

Title 5
“(1) conduct a study of the cost and effective- Acts 1977, 65th Leg., p. 2337, ch. 870, § 2.
ness_of an electronic tracking systern to track Acts 1979, 66th Leg,, p. 536, ch. 251, 8§ 1, 2.
the quantity of hazardous waste required to be Acts 1981, 67th Leg., p. 3170, ch. 831,88 1'%
returned 1o the United States under the terms of 8, 10.
the La Paz Agreement; and Acts 1983, 68th Leg., p. 2946, ch. 503, § 1.

“{2) not later than January 15, 1999, submit Acts 1985, 69th Leg., ch, 566, 8 1.
to the governor, the lieutenant governor, the Acts 1985, 69th Leg., ch. 795, § 1.160.
speaker of the house, and both houses of the Acts 1985,°69th Leg,, ch. 921, § 3.
legislature a report containing the results of the Acts 1987, 70th Leg., ch. 279, § 1{a), (b).

study.” Acts 1987, 70th Leg., ch. 303, 8§ 4, 5, 14(1),
. 2).
Prior Laws: Acts 1989, 71st Leg., ch. 536, § 2.
Acts 1969, 61st Leg., p. 1320, ch. 405. Acts 1989, 71st Leg., ch. 641, § 2.
Acts 1973, 63rd Leg., ch. 576, 8 1. Acts 1989, 71st Leg., ch, 703, 88 1, 6.
Acts 1977, 65th Leg., p. 825, ch. 308,§ 1. Vernon's Ann.Civ.St. art. 4477-7,§ 2.

Cross References
Municipal airports, treatment of hazardous waste as defined by this section, necessity of municipal
permission, see V.T.C.A., Transportation Code § 22.076.
Recycling, exemption from franchise tax, see V.T.C.A,, Tax Code § 171.085.

Remov§al and remedial action agreements, peiroleum, see V.T.CA, Health & Safety Code
361.401.

Law Review and Journal Commentaries

Annual survey of Texas law: Environmental
Jaw. Scott D. Deatherage and Scott F. Wen-
dorf, 52 SMU L.Rev. 1105 (1999).

Library References

10 Texas P! & Pr Forms, Pollution and Con- Texis and Treatises
servation §§197:51, 197:61. 12 Texas Jur 3d, Cons & Poll L §817-19, 134,

[Sections 361.004 to 361.010 reserved for expansion]

SUBCHAPTER B. POWERS AND DUTIES OF TEXAS NATURAL
RESOURCE CONSERVATION COMMISSION

Acts 1995, 74th Leg., ch. 76, § 11.19, eff. Sept.
1, 1995 amended the subchapter heading.

Administrative Code References
Naturaé Resource Conservation Commission, sludge use, disposal, and transponiation, see 30 TAC
5 312.1 et seq.
Agriculture Department, pesticides, storage and disposal, see 4 TAC § 7.21.
Air Control Board,
Com§r0] of air pollution from hazardous waste or solid waste management facilities, see 31 TAC
120.1 et seq.
Control of air pollution from municipal solid waste facilities, see 31 TAC § 121.1 et seq.
Department of Health,
Formal hearing procedures, hearings on adminisirative penalties, see 25 TAC § 1.33.
Solid waste management, see 25 TAC § 325.1 et seq.
Industrial solid waste, see 31 TAC § 335.1 et seq.
Water commission,
Applications processing,
Draft permit and compliance summary, see 31 TAC§ 281.21,
Initial review, see 31 TAC § 281.3.
Consolidated permits, see 31 TAC § 305.1 et seq.
Enforcement, see 31 TAC § 337.1 et seq.
Industrial solid waste and municipal hazardous waste, sec 31 TAC § 335.1 et seq.
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SOLID WASTE, SEWAGE & WATER § 361.0665
Ch. 361

eff Sepl 6 1990

Historical and Statutory Notes
The former section, relating to the permit . 691th Leg., ch. 239, § 54.
application fee, was repealed 10 conform to Acts KCts 1985, 69th Leg,, ch. 457, § 3.
1989, 71st Leg., ch. 1143, § 6, and was derived Acts 1985, 69th Leg., ch. 566, § 7.
from: Acts 1985, 69th Leg., ch. 887, § 1.
Acts 1969, 61st Leg,, p. 1328 . Acts 1985, 691h Leg., ch. 931, art. 8, § 2.
o 82‘\ ch 308 § 1. Vernon's Ann.Civ.St1, art, 4477-7, § 4(k)(1),

=3
7th 170, ch. 831, 8 1 ().
7th Leg., p. 3170, ¢ ad Acts 1989, 71st Leg.. ch. 678.§ 1

§ 361.066. Submission of Administratively Compléte Permit Application

(a) An applicant must submit any portion of an application that the commis-
sion determines is necessary to make the application administratively complete
not later than the deadline set by the commission under Subsection (c).

b an-apphcant-does-no GEEHE-8R-26 3R ahivery-compiete-apphieation

as required by this section, the application is considered withdeawfi, unless
there are extenuating circumstances.

(c) The commission by rule shall establish a deadline for the submission of
additional information or-rraterial afier the applicant receives notice from the
commission thatthe information or material is needed 10 make the application

armin iue omplete
omRpiete:

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1995, 74th Leg,,
ch. 76, § 11.40, eff. Sept. 1, 1995; Acts 1999, 76th Leg., ch. 570, § 1, eff. Sept. 1, 1999.

Historical and Statutory Notes

Prior Laws: Acts 1983, 68th Leg., p. 2443, ch. 435, § 2.
Acts 1969, 61st Leg., p. 1320, ch. 405. Acts 1985, 69th Leg., ch. 566, § 4.
Acts 1977, 65th Leg., p. 825, ch. 308, § 1. Acts 1987, 70th Leg., ch. 299, 8§ 1.
Acts 1981, 67th Leg., p. 3170, ch. 831, 88 1 10 Vernon’s Ann.Civ.St art. 4477-7,
8, 10. § 4(e)(4)XB).
% 0 %" Py yotice© 3 o-Obtatn-Munieipal olid 0 e Permi

(a) A person who applies for a municipal solid waste permit shall publish
notice of intent to obtain a permit under this chapter at least once in a
newspaper of the largest general circulation that is publish€d in the county in
which the facility is located or proposed to be located:

(b) Notice must include:
(1) a description of the locatiofi or proposed location of the facility;
{(2) a statement that-3a person who may be affected by the facility or
proposed facility is entitled to request a hearing from the commission;
(3) #1€ manner in which the commission may be contacted for further

srormaiion: Y
O gt onR—ang
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SOLID WASTE, SEWAGE & WATER
Ch. 361

Y ived-pyv-the Texas-Water-Commission

§361.082

amended }\} this-Act, anv\]tnc 1025 qnn]mavhnn

or the Texas Natural Resource Conservation
Commission on or after the effective date of this
Act; or

"(2) pending before the Texas Water Commis-
sion or the Texas Natural Resource Conserva-
tion Cominission on the effective date of this
Act.”

Section 6 of Acts 1993, 73rd Leg., ch. 1044
provides:

“(a) Except as provided by Subsection (b) of
this section, the changes in law made by this Act
apply only to an application for a permit under
Subchapter C, Chapter 361, Health and Safety

for a permit under Subchapter c, Chapt.er 36

Health and Safety Code, that is:

Prior Laws:

Acts 1969¢01st Leg., p. 1320, ch. 405.
Acts 1977, 65th Leg., p. 825, ch. 308, § 1.

Code, that is received by the Texas Water Com- A
mission or its successor on or after the effective
date of this Act and to an application for a Acts 1983, 68th Leg., p. 2443, ch. 435, § 2.
permit that is subject to Subsection {c), Sectje Acts 1985, 69th Leg., ch. 566, § 4.
361.0234, Health and Safety Code, as added by Acts 1987, 70th Leg., ch. 781, § 1.
this Act. Acts 1989, 71st Leg., ch. 583, § 1.

“(b) The change in law made bySubsection Vernon’s Ann.Civ.St, arl. 44777,
(b), Section 361.081, Health angd-Safery Code, as § 4(e){4)B).

1981, 67th Leg., p. 3170, ch. 831, §8 1 10
s, 10.

Notes of Decisions

ty was not barred by laches, where it appeared
that pleintiffs who opposed its location did not
know what was being constructed until a short
time before bringing action and it did not ap-
pear that their failure to learn about it earlier
OUSh solid waste famhty was very near was inexcusable. Bean v. Southwestern Waste
Management Corp., 8$.D.Tex.1979, 482 F.Supp.

§ 361.082. Application for Hazardous Waste Permit; Notice and Hearing

{a) A person may not process, store, or dispose of hazardous waste without
having first obtained a hazardous waste permit issued by the commission.

".‘ xn v atl

an O v o5 o ad & OIEER OF
ES—EW Gt & S1v Sr—-a—p

25 -t & O

may hold a public hearing on an application for a hazardous waste peraf in
accordance with this subchapter.

(c) The commission by rule shall establish procedures fof public notice and
public hearing. At a minimum, the rules shall-ifnclude the public notice
requirements set forth in Section 361.081.

(d) In addition to the hearing heldunder this section, the commission shall

hold a public meeting and the-applicant shall give notice as provided by Section
361.0791.

(e) The commiission may include any requirement in the permit for remedial
actiop-bs the applicant that the commission determines is necessary 1o protect

e pub health-and safetv-and-the-envdronrnent.

(f) An owner or operator of a solid waste managemem facility that is in
existence on the effective date of a statutory or regulatory change that subjects
the owner or operator to a requirement to obtain a hazardous waste permit
who has filed a hazardous waste permit application in accordance with com-
mission rules may continue to process, store, or dispose of hazardous waste
until the commission approves or denies the application, except as provided by
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§361.082 SANITATION & ENVIRONMENTAL QUALITY
Title 5

Section 361.110 or, if the owner or operator becomes subject to a requirement
to obtain-a hazardous waste permit after November 8, 1984, except as provided
by United States Environmental Protection Agency or commission rules relative
to termination of interim status.

(g\ On request under Section-361.082 k‘x): 2-PErson affected -for-a hearing on
vl 3 s 21

rized by the commission to guarantee payment of the ¢ of a person affected
who provides information to the commission on-H1€ question of the issuance of

the permit and who is entitled to those

s under an order made as provided

by Section 361.0833. For applications involving commercial hazardous waste
management facilities ond or other financial assurance must be in the
amount of $10 . For applications that do not involve commercial hazard-
ous wa anagement facilities, the bond or other financial assurance must be

MOWRL AF (‘)n 000-
Bwht AA-a

M 8.
oot

Acts 1989, T1st Leg., ch. 678, 8 1, eff. Sept. 1, 1989, Amended by Acts 1991, 72nd Leg.,

ch. 296, § 1.07, eff. June 7, 1991.

Historical and Statutory Notes

Section 1.25(b) of Acts 1991, 72nd Leg. ch.
296 provides:

"The provisions of Sections 1.04, 1.06, and
1.14 of this article, the provision of Section 1,07
of this article that amends Subsection (d), Sec-
tion 361.082, Health and Safety Code, and the
provision of Section 1.22 of this article that
would impose the requirements of Section
361.0791, Health and Safety Code, as added by
this article, do not apply to any application for
which a hearing has already been scheduled on

Prior Laws:

Acts 1969, 61st Leg., p. 1320, ch. 405.

Acts 1977, 65th Leg., p. 825, ch. 308, § 1.

Acts 1977, 65th Leg., p. 2341, ch. 870, 8§ 4,
5.

Acts 1981, 67th Leg., p. 3170, ch. 831,88 1 to
8, 10.

Acts 1985, 69th Leg., ch. 457, § 2.

Acts 1985, 69th Leg., ch. 566, & 6.

Acts 1985, 69th Leg., ch. 795, § 1.162.

the effective date of this article.” Vernon's Ann.Civ.St. art. 4477-7, § 4((2).
-§-361.083—Evidence of Notice of Hearing

{(a) Before the commission may hear testimony in a contested case, evi
must be placed in the record to show that proper notice of the h
given to affected persons.

(b) If mailed notice to an affected person is required; the commission or
other party to the hearing shall place evidence in-tfie record that notice was
mailed to the affected person’s address as s n by the appropriate appraisal
district real property appraisal records e time of the mailing.

{c) The affidavit of the com
the notice, attesting that
appraisal district re
prima facie evid

on employee responsible for the mailing of
notice was mailed to the address shown by the
roperty appraisal records at the time of mailing, is
€e of proper mailing.

1st Leg., ch. 678, § 1, eff. Sept. 1, 1989, Amended by Acts 1990, 71st Leg.,
ch 10, art. 2, § 14, eff. Sept. 6, 1990; Acts 1995, 74th Leg., ch. 76, § 11.47, eff.

100:
L -
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§361.085 SANITATION & ENVIRONMENTAL QUALITY
Title 5

Note 1

Gen 1971 No. M-»SlD

2. Amount assured

Trust-fund assurance required of applicant for
permit to build solid waste facility was not
required to cover operation of facility, but was
required only to cover cost of its closure; Solid
Waste Disposal Act did not require single form
of assurance encompassing both closure costs
and operations liability, but instead allowed for
trust fund to assure against cost of closing facili-
tv and liability insurance to assure against
claims arising from operation of facility. . Smith
v. Houston Chemical Services, Inc, (App. 3 Dist.
1994) 872 S.wW.2d 252, rehearing overruled,
writ granted, writ withdrawn, writ denied, re-
hearing of writ of error overruled.

In requiring financial assurance pursuant to
Solid Waste Disposal Act from applicant for
permit 10 construct solid waste facility, Water
Commission acted within its discretion in ac-
cepting standard amounts of liability insurang
provided for in regulation requiring “at least”

amount of lability insurance.
ton Chemical Services, Inc. (
872 S.W.2d 232, reheari
granted, writ withdrawn,
of writ of error overrul

overruled, writ
irit denied, rehearing

3. Degree and dugation of risks

In considering/application for permit to con-
struct sohd te facility, Water Commission
complied section of Solid Waste Disposal
Act requiping it to demonstrate degree and du-
ration gt risks associated with waste-manage-
men}/ activities in question; Commission set

unt of trust fund and liability insurance at
andard_levels—established—in-fed

greeand duration of risks require. 8
Houston Chemical Services, Inc. (App
1994) 872 S.W.2d 252, rehedrmg
writ granted, writ withdrawn, w
hearing of writ of error overrulegy

4. Finality

Order of Water ComipiSsion granting permit
for solid waste facility Avas final, even though it
stated that if closyp€ fund would be utilized,
permittee would € required 1o fully fund clo-
sure trust, and gKat permittee would be required
to provide fiflancial assistance for closure in
ble to Executive Director of Com-
Commission’s decision plainly re-

Director’s  discretion accordingly.
ith v. Houston Chemical Services, Inc. (App.
Dist. 1994) 872 S.W.2d 252, rehearing over-
ruled, writ granted, writ withdrawn, writ de-
nied, rehearing of writ of error overruled.

5. Particular cases

Natural Resource Conservation Commission
erred in overturning hearing examiners’ finding
that applicant for permits to construct and to
operate waste storage and processing facility in
salt dome had adequately demonstrated how it
intended to obtain construction financing, as
testimony on issue was not contradictory; wit-
ness purportedly providing conflicting testimo-
ny did not in fact testify that institutional debt
financing could not be used during construc-
tion, but merely stated that he did not anticipate
use of that type of investor during construction
phase. Hunter Indus. Facilities, Inc. v. Texas
Natural Resource Conservation Com'n {App. 3
Dist. 1995) 910 S.W.2d 96, rehearing overruled,
writ denied, rehearing of writ of error over-

.—u‘!a.—! 13 dismissed

}-recasla.
=]

§ 361.086. Separate Permit for Each Facility

{a) A separate permit is required for each solid waste facility.

(b) A permit under this subchapter may be issued only to the person in whose
name the application is made and only for the facility described by the permit.

{c¢) A permit may not be transferred without first giving written notice to and
receiving written approval of the agency that issued the permit.

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989,

Historical and Statutory Notes

Prior Laws: Acts 1977, 65th Leg., p. 825, ch. 308, § 1.
Acts 1969, 61st Leg., p. 1320, ch. 405.
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SOLID WASTE, SEWAGE & WATER §361.087
Ch., 361

Acts 1981, 67th Leg., p. 3170, ch. 831,88 1 w0 Vernon's Ann.Civ.St. art. 4477-7, & 4(e}(2),
8, 10. (7.
Acts 1983, 68th Leg., p. 2443, ch, 435, § 2.

gas recovery or transfer facility established in conjunction with the
municipal solid waste management facility is not required to obtin for that
recycling, waste separation, energy and material recovery, orgas recovery or
transfer facility a separate permit from the commission6r to apply for an
amendment to an existing permit issued by the commissi

(b) A facility to which this section applies must pégister with the commission
in accordance ' with commission rules and eGmply with commission rules
adopted under this chapter.

{c) If a permit is otherwise requir€d, the commission shall expedite the
permit proceeding if the applicafit is seeking a permit for a solid waste
management facility that empl6ys an innovative, high technology method of
waste disposition and recyeling.

Added by Acts 1990, 71st'Leg., 6th C.8,, ch. 10, art. 2, § 15, eff. Sept. 6, 1990. Amended

by Acts 1995, 74th Xeg., ch. 76, § 11.50, eff. Sept. 1, 1995; Acts 1995, 74th Leg., ch.
71,1995,

Historical and Statutory Notes

cts 1989, 71st Leg., ch. 641, § 1.
Vermon’sAmnCiv-Start<4477-7-5-4B-

§ 361.087. Contents of Permit

A permit issued under this subchapter must include:

(1) the name and address of each person who owns the land on which the
solid waste facility is located and the person who is or will be the operator or
person in charge of the facility;

(2) a legal description of the land on which the facility is located; and

(3) the terms and conditions on which the permit is issued, including the
duration of the permit.

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989.

Historical and Statutory Notes

Prior Laws: Acts 1983, 68th Leg., p. 2443, ch. 435, § 2.
Acts 1969, 61st Leg., p. 1320, ch. 405. Vernon's Ann.Civ.St, art. 4477-7, § 4(e)(2).
Acts 1977, 65th Leg. p. 825, ch. 308, 8§ 1.

Acts 1981, 67th Leg., p. 3170, ch. 831,88 110
8, 10.
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SOLID WASTE, SEWAGE & WATER §361.093
Ch, 361 .

=olid waste facility that has been used for disposal of municipalef industrial

~olid waste.

(b) The commission shall adopt standards necessgr§ to ensure that the

inmtegrity of a solid waste facility is maintained.

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989 Amended by Acts 1995, 74th Leg.,
vh. 76, § 11.54, eff. Sept. 1, 1995; Acts 1995,.74th Leg., ch. 987, § 2, eff. Sept. 1, 1995.

Section 3 of Acts 1995, 74th . ) Prior Laws:

provides:
. t .. p. 1320, ch, 405,
o v o oy s e w5 0
permit issued unde Acts 1981, 67th Leg., p. 3170, ch. 831, 88 1 10
made by this A€t would be valid on September 8, 10.
1. 1995, jsConsidered 10 hold a registration, if Acts 1983, 68th Leg., p. 2947, ch. 503, § 2.
istpation is required, under Section 361.092, Vernon's Ann.Civ.St. art. 4477-7, § 4().

- K
g = LILTLINCGS P ——

Texts and Treatises

§ 361.093. Regulation and Permitting of Rendering Plants

{a) A manufacturing or processing establishment, commonly known as a
rendering plant, that processes waste materials originating from animals and
from materials of vegetable origin, including animal parts and scraps, offal,
paunch manure, and waste cooking grease of animal and vegetable origin, is
subject to regulation under the industrial solid waste provisions of this chapter
and may be regulated under Chapter 26, Water Code.

(b} If a rendering plant is owned by a person who operates the plant as an
integral part of an establishment that manufactures or.processes for animal or
human consumption food derived wholly or partly from dead, slaughtered, or
processed animals, the combined business may operate under a single permit
issued under Chapter 26, Water Code.

{c) This section does not apply to a rendering plant in operation and
production on or before August 27, 1973.

(d) In this section, “animals’’ includes only animals, poultry, and fish.

Acts 1989, 71st Leg,, ch. 678, § 1, eff. Sept. 1, 1989.
201
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§361.093 SANITATION & ENVIRONMENTAL QUALITY

Title 5
Historical and Statutory Notes
Prior Laws: Acts 1981, 67th Leg., p. 3170, ¢ch. 831,88 1 to
Acts 1969, 61st Leg., p. 1320, ch. 405. 8, 10.
Acts 1971, 6‘Sth Leg., p. 825, ch.308,§ 1. Acts 1983, 68th Leg., p. 2443, ch. 435, § 2.
Acts 1977, 65th Leg.. p. 2341, ch. 870, & 4, Vernon's Ann.Civ.St. art. 4477-7, § 4{e)(9).
3

§ 361.094. Permit Holder Exempt From Local License Requirements

1f a permit is issued, amended, renewed, or extended by the commission in
accordance with this subchapter, the solid waste facility owner or operator
does not need to obtain a license for the same facility from a political
subdivision under Section 361.165 or from a county.

Acts 1989, 7ist Leg., ch. 678, § 1, eff. Sept. 1, 1989, Amended by Acts 1995, 74th Leg.,
ch. 76,8 11.54, eff. Sept. 1, 1995.

Historical and Siatutory Notes

Prior Laws: . Acts 1983, 68th Leg., p. 2443, ch. 435,8 2.
Acts 1969, 61st Leg,, p. 1320, ch. 405. Acts 1985, 69th Leg., ch. 566, § 4.
Acts 1977, 65th Leg,, p. 825, ch. 308,§ 1. Vernon's Ann.Civ.St. art. 44777, § 4(e)6).
Acts 1981, 67th Leg., p. 3170, ch. 831,85 1 10
8, 10.

§ 361.095. Applicant for Hazardous Waste Management Facility Permit
Exempt From Local Permit

(a) An applicant for a permit under this subchapter is not required to obtain
a permit for the siting, construction, or operation of a hazardous waste
management facility from a local government or other political subdivision of
the state.

(by--A-loes soverament-or-othe political -subdivision. o e state. ma no
adopt a rule or ordinance that conflicts with or is inconsistent with AHe
requirements for hazardous waste management facilities as specified by the

rules of the commission or by a permit issued by the commission,.

(¢} In an action to enforce a rule or ordinance of a local gp¥€rnment or other
political subdivision, the burden is on the facility owner-Gr operator or on the
applicant to demonstrate conflict or inconsisiengy”with state requirements.

{d) The validity or applicability of a rule opefdinance of a local government
or other political subdivision may be detefmined in an action for declaratory
judgment under Chapter 37, Civil Praclice and Remedies Code, if it is alleged
that the rule or ordinance, or #§ threatened application, interferes with or
impairs, or threatens to intert€re with or impair, the legal rights or privileges of
the plaintiff concerning-dn application for or the issuance of a permit for the
siting, constructiop,or operation of a hazardous waste management facility.

{e) The logal "government or other political subdivision whose rule or ordi-
nance is b€ing questioned shall be made a party to the action. The commission
shallfe given written notice by certified mail of the pendency of the action, and

He commissioprmav-becaome a-parbviothe action
< 5530 AV-BDe Hhe-ad =

TR Ta-palty-v
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SOLID WASTE, SEWAGE & WATER 8§361.099
Ch. 361

‘3 be n----"nl 0 5. ‘ln:‘ OW-an--arga nan .-- % ~Rala »

100-vear floodplain-if it can be demonstrated to the satlsfactlon of the commis-
sion that the facility design will prevent the physical transport of any hazardou®
waste by a 100-year flood event.

{c) The commission by rule shall prohibit the issuance of a permitfor a new
commercial hazardous waste land disposal unit if the unit is to be/located in a
100-year floodplain, unless the applicant can demonstrate to th€ satisfaction of
the commission that the facility design will prevent the ph¥sical transport of
any hazardous waste by a 100-year flood event.

{d) The commission by rule shall require an applicant to provide sufficient
information to assure that a proposed hazardoug-vaste landfill, areal expansion
of such landfill, or new commercial hazardgds waste land disposal unit is not
subject to inundation of a 100-year flogd“event. An. applicant or any other
party may not rely solely on floodplainsfiaps prepared by the Federal Emergen-
cy Management Agency or a successor agency to determine whether a hazard-
ous waste landfill, areal expansién of such landfill, or commercial hazardous
waste land disposal unit is sybject to such an inundation.

Acts 1989, 71st Leg., ch. 675, § 1, eff. Sept. 1, 1989. Amended by Acts 1991, 72nd Leg.,
ch. 296, § 1.15, eff. June?, 1991,

Historical and Statutory Notes

Prior Laws: Acts 1983, 68th Leg., p. 4586, ch. 771, 8 1.
Acts 1969, 61st Leg., p. 1320, ch. 405. Acts 1985, 69th Leg., ch. 366, § 3,
Acts 4977, 65th Leg., p. 825, ch. 308, § 1. Acts 1985, 69th Leg., ch. 795, § 7.002.
Ae(s 1981, 67th Leg., p. 3170, ch. 831,88 110 Acts 1987, 70th Leg ch. 632, § 2.
§:-10- rRoR s-ARRGCStar-—4477 7 §-4(e)-

§ 361 .099. Prohibition on Permit for Hazardous Waste Management Unit
in Wetlands

(b) In this section and Section 361.100, ''hazardous waste management unit”’
means a landfill, surface impoundment, land treatment facility, waste pile, or
storage or processing facility used to manage hazardous waste.

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989.

Historical and Statutory Notes

Prior Laws: Acts 1983, 68Bth Leg., p. 4586, ch. 771, § 1.
Acts 1969, 61st Leg., p. 1320, ch. 405. Acts 1985, 69th Leg., ch. 566, § 3.
Acts 1977, 65th Leg p. 825,¢ch. 308, § 1. Acts 1985, 69th Leg., ch. 795, § 7.002.
Acts 1981, 67th Leg., p. 3170, ch. 831, 88 1 to Acts 1987, 70th Leg., ch. 632, § 2.
8, 10. Vernon's Ann.Civ.St. art. 4477-7, § 4(c).
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§361.109 SANITATION & ENVIRONMENTAL QUALITY

Note 3

b § Sauiliei Loazid

DY

Title 5

’

Evidence was sufficient to support Water
Commission's findings regarding assumptions
upon which emissions estimates were based in
Comrnission’s consideration of application for
permit to build solid waste facility under Solid
Waste Disposal Act: complaints regarding find-
ings presented on appeal were directed at
weight 10 be given such evidence, and Court of
Appeals would not substitute its judgment for
that of Commission on weight of evidence.
Smith v. Houston Chemical Services, Inc. (App.
3 Dist. 1994) 872 S.W.2d 252, rehearing ove
ruled, writ granted, writ withdrawn, wrjt-de-
nied, rehearing of writ of error overruled

tem would functioh as requxred record mdxcat-
ed that equipffient used in facility, whether new
or used,would meet demands of new equip-

and one condmon of permn was tha:

oul rncn]txnh in—uviclations..of. app[w—nl\!p laws
and rezulatlons regarding assumptions
which emissions estimates were based-1f Com-
mission's consideration of application for per-
mit to build solid waste facilifye” Smith v. Hous-
ton Chemical Services, Inc” (App. 3 Dist. 1994)
872 Sw.2d 252, earing overruled, writ
granted, writ with@rawn, writ denied, rehearing
of writ of egrof overruled.

Evidénce was sufficient to support Water
ofmmission’s findings, in considering applica-

“tion for permit to build solid waste facility, that

estimated emissions rates were properly com-
puted; Commission could reasonably conclude
that witness’ testimony, that his employer would
provide scrubbers sufficient to achieve 99% re-
moval efficiency, had reference to design and
operating particulars proposed in application
but not introduced into evidence. Smith v,
Houston Chemical Services, Inc. (App. 3 Dist.
1994) 872 S.W.2d 252, rehearing overruled,
writ gramed wrn thhdrawn writ denied, Te-

§ 361.110. Termination of Authorization or Permit

Authorization to store, process, or dispose of hazardous waste under Section
361.082 or under a solid waste permit issued under this subchapter that has not
been reissued in accordance with an approved state program under Section
3006 of the federal Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976, as amended (42 U.5.C. Section 6901 et

seq.), terminates as follows:

(1) in the case of each land disposal facility, on November 8, 1985, unless
the facility owner or operator applied for a final determination concerning
the issuance of a permit before that date and certified that the facility was in
compliance with all applicable groundwater monitoring and financial respon-

sibility requirements;

(2) in the case of each incinerator facility, on November 8, 1989, uniess the
facility owner or operator applied for a final determination concerning the
issuance of a permit by November 8, 1986; or

(3) in the case of any other solid waste facility, on November 8, 1992,
unless the facility owner or operator applied for a final determination
concerning the issuance of a permit by November 8, 1988.

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989.

Revisor's Note

The revised law omits as executed the source law provision stating that a land
disposal facility permit terminates on November 8, 1985, under certain circum-

stances.
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SOLID WASTE, SEWAGE & WATER 8361.111
Ch. 361

Historical and Statutory Notes

Prior Laws; Acts 1985, 69th Leg., ch. 457, § 3,
Acts 1969, 61st Leg., p. 1320, ch. 405. Vernon's Ann.Civ.St. art. 4477-7, § 4(]).
Acis 1977, 65th Leg., p. 825, ¢h. 308, § 1.
Acts 1981, 67th Leg., p. 3170, ch. 831,88 1 to
8, 10.

¥ S vl

agement Facilities

{(a) The commission shall exempt from permit requirements a municipal golid
waste management facility that is used in the transfer of municipal solig’'waste
to a solid waste processing or disposal facility from:

(1) a municipality with a population of less than 50,000;
(2) a county with a population of less than 85,000;

Text of subd. (3} as added by Acts 1993, 73rd Leg., ci. 802, § 5

(3) a facility used in the transfer of municipal solid yfaste that will transfer
125 tons per day or less; and

Text of subd. (3) as added by Acts 1993, 73rd Jkg., ch. 899, § 2.08 and
Acts 1993, 73rd Leg., ch. 1045, § 10

(3) a facility used in the transfer of munigipal solid waste that transfers or
will transfer 125 tons a day or less; or

Text of subd. (4) as added by Acis/1993, 73rd Leg., ch. 802, § 5 and
Acts 1993, 73rd Leg., ch. 1045, § 10

(4) a materials recovery facility that recycles for reuse more than 10
percent of its incoming nonsegfegated waste stream if the remaining nonre-
cyclable waste is transferred/to a permitted landfill not more than 50 miles
from the materials recoveryfacility.

Text of subd. (4) as’added by Acts 1993, 73rd Leg., ch. 899, § 2.08

(4) a materials técovery facility that recycles for reuse more than 10

ity must comply with design and operational requirements estab-
lished by cémmission rule that are necessary to protect the public’s health and

the envi
Text of subsec. (¢} as added by Acts 1993, 73rd Leg., ch. 802, § 5

) To qualify for this exemption, the applicant must hold a public meeting on

e siting of the facility in the municipality or county where the facility is to be
located
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§371.002 SANITATION & ENVIRONMENTAL QUALITY
Title 5

and Recavery 1976 (42 U.S8.C. Sec et seq.) establish a
balanced approach 1o the objectives of preserving a valuable resource and

protecting the natural environment; and

{(11) recycling, reuse, treatment, or proper disposal of used oil produges o
more advantageous cost-benefit ratio in accomplishing the goals of stafe law.
and these considerations should be included in the source redugfion and
waste minimization plans adopted under Section 361.505 to Ahe extent
applicable.

Added by Acts 1991, 72nd Leg., ch. 303, § 8, eff. Sept. 1, 1991. Amep@ed by Acts 1995,
74th Leg., ch. 887, 8 1, eff. Sept. 1, 1995.

Historical and Statutory Notes

For note regarding the adoption of rules, chapter, see note/following V.T.C.A,, Health &
standards, and procedures to implement this Safety Code § 371.001.

United States Code Annotdted

Federal actions with respect to recycled oil, see 42 U.S.C.A & 6363.

§ 371.0025. Purpose and Scope

(a) The purposes of this chapter are 1o

(1) ensure that this state’s used/0il program is consistent with and not
more stringent than the federal program for the management of used oil
otherwise required by state or federal law:

oil collection centers and/used oil collection centers.
(b) This chapter does riot apply to used oil:

(1) generated in gonnection with activities regulated by the Railroad Com-
mission of Texagy/under Chapter 91 or 141, Natural Resources Code, oy
Chapter 27, Water Code;

(2) exempred under 40 C.F.R. Section 279.10(g) because the oil has becn
introduced/into a crude oil pipeline or is being processed at a petroleum
refining facility; or ,
enerated through other activities exempted under 40 C.F.R. Part 271
or

This chapter does not apply to a used oil filter generated in connection
th activities regulated by the Railroad Commission of Texas under Chaptu:
91 or 141, Natural Resources Code, or Chapter 27, Water Code.

/ Added-bui-Acte-1905 T4+b 1l eo oh 887 8 9 off Qe 110095
YEHLE-DY-AEts-1 s P88+ @it DEP

= e L O

8 371.003. Definitions

1n this chapter:
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$0LID WASTE, SEWAGE & WATER §371.003
h, 371

(1) "Aboveground tank” means a tank used to store or process oil that is

not an underground storage tank as defined by 40 C.F.R. Section 280.12.

{2) "Automotive oil” means any lubricating oils intended for use in an
internal combustion engine, crankcase, transmission, gear box, or differential
for an aulomobile, bus, or truck. The term includes oil that is not labeled
specifically for that use but is suitable for that use according to generally
accepted industry specifications.

(3) “Commission”” means the Texas Natural Resource Conservation Com-
mission. »

{(4) "“Container” means a portable device in which a material is stored,
trunsported, treated, disposed of, or otherwise handled.

(5) “Do-it-vourselfer used oil collection center’ means a site or facility that
accepts or aggregates and stores used oil collected only from household do-it-
vourselfers. A registered do-it-yourselfer used oil collection center that is
ulso a used oil generator may commingle household do-it-yourselfer used oil
with the used oil it generates.

(6) “Existing tank’’ means a tank that is used for the storage or processing
of used oil and that as of September 1, 1995, is in operation or is being
installed. A tank is being installed if the owner or operator has obtained all
necessary federal, state, and local approvals or permits and:

(A) a continuous on-site installation program has begun; or
(B) the owner or operator has entered into contractual obligations for

installation of the tank that cannot be cancelled or modified without
substantial loss.

{7) "Household do-it-yourselfer used oil” means oil that is derived from a
household, including used oil generated by an individual through the mainte-
nance of the individual's personal vehicle or equipment.

(8) "Household do-it-yourselfer used oil generator’’ means an individual
who generates household do-it-yourselfer used oil.

{(9) “New tank” means a tank for the storage or processing of used oil the
installation of which begins on or after September 1, 1995. ‘

{10) ""Petroleum refining facility’” means an establishment primarily en-
paged in producing gasoline, kerosene, distillate fuel oils, residual fuel oils,
and lubricants through fractionation, straight distillation of crude oil, redistil-
lation of unfinished petroleum derivatives, cracking, or other processes.

{11) "Processing” means chemical or physical operations designed to
produce from used oil, or to make used oil more amenable for production of,
fuel oils, lubricants, or other used-oil-derived products, including blending
used oil with virgin petroleum products, blending used oils to meet fuel
specifications, filtration, simple distillation, chemical or physical separation,
and rerefining.

{12) 'Reclaiming” means processing material to recover a usable product
or regenerating material, including recovering lead from a spent battery and
- vegenerating spent solvents.
481

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=




§371.003 SANITATION & ENVIRONMENTAL QUALITY
Title 5

(13) “"Recycling” means:
(A} preparing used oil for reuse as a petroleum product by rerefining.
reclaiming, or other means;

(B) using used oil as a lubricant or petroleum product instead of using a
petroleum product made from new oil; or

(C) burning used oil for energy recovery.

(14) "Rerefining” means applying processes to material composed primar-
ily of used oil 10 produce high-quality base stocks for lubricants or other
petroleum products, including settling, filtering, catalytic conversion, frac-
tional/vacuum distillation, hydrotreating, or polishing.

(15) "Rerefining distillation bottoms’’ means the heavy fraction of filtered
and dehydrated used oil produced by vacuum distillation. The composition
of still bottoms varies with column operation and feedstock.

{16) “Tank” means a stationary device designed to contain an accumula-
tion of used oil that is constructed primarily of nonearthen materials that
provide structural suppori, including wood, concrete, steel, and plastic.

(17) “Used oil” means oil that has been refined from crude oil, or synthetic
oil, that as a result of use has been contaminated by physical or chemical
impurities.

(18) "Used oil aggregation point” means a site or facility that accepts,
aggregates, or stores used oil collected from:

(A) used oil generation sites owned or operated by the owner or operator
of the used oil aggregation point and transported to the used oil aggrega-
tion point in shipments of not more than 35 gallons; or

{B) household do-it-yourselfers.

(19) "“Used oil burner” means a facility in which used oil not meeting the
specifications in 40 C.F.R. Section 279.11 is burned for energy recovery in a
device listed in 40 C.F.R. Section 279.61(a).

{20) “Used oil collection center”” means a site or facility that is registered
by the commission to manage used oil and accepts, aggregates, or stores used
oil collected from: .

(A) used oil generators regulated under 40 C.F.R. Part 279, Subpart C,
who transport used oil to the used oil collection center in shipments of not
more than 55 gallons under 40 C.F.R. Section 279.24; or

{B) household do-it-yourselfers.

(21) "Used oil fuel marketer’” means a person who:

(A) directs a shipment of used oil not meeting the specifications in 40
C.F.R. Section 279.11 from the person’s facility to a used oil burner; or

(B) first claims that used oil to be burned for energy recovery meets the
used oil specifications in 40 C.F.R. Section 279.11.

(22) “Used oil generator’” means a person, by site, whose act or process:

(A} preduces used oil; or

(B) first causes used oil 10 become subject to regulation.
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SOLID WASTE, SEWAGE & WATER §371.021
Ch. 371

{23) "Used oil processor or rerefiner” means a facility that processes used
oil.

(24) "Used oil transfer facility” means a transportation-related facility,
including a loading dock, parking area, storage area, or other area, where
shipments of used oil are held for more than 24 hours and not more than 35
days during the normal course of transportation. A transfer facility that

stores used oil for more than 35 days is subject 10 40 C.F.R. Part 279,
Subpart F.

(25) "Used oil transporter”” means a person who:
(A) transports used oil; or

(B) owns or operates a used oil transfer facility.

Added by Acts 1991, 72nd Leg., ch. 303, § B8, eff. Sept. 1, 1991. Amended by Acts 1991,
72nd Leg., Ist C.S., ch. 3, § 1.045, eff. Aug. 12, 1991; Acts 1993, 73rd Leg., ch. 899,
§ 4.05, eff. Oct. 1, 1993; Acts 1995, 74th Leg., ch. 76, § 11.122, eff. Sept. 1, 1995; Acts
1995, 74th Leg., ch. 887, § 3, eff. Sept. 1, 1995,

Historical and Statutory Notes

. This section was amended by Acts 1995, 74th For note regarding the adoption of rules,
Leg., ch. 76, § 11.122. However, § 1.02(b) of  siandards, and procedures 1o implement this
Acts 1995, 74th Leg., ch. 76 provides: chapter, see note following V.T.C.A., Health &
“If any provision of this Act conflicts with a  Safetv Code § 371.001.
statute enacted by the 74th Legislature, Regular -
Session, 19953, the statute controls.”

SUBCHAPTER B. USED OIL RECYCLING PROGRA
§ 371.021. Public Education

The commission shall conduct an education program
the need for and benefits of the collection and recyc
filters. The program shali:

{1) establish, maintain, and publicize a
prepares and disperses materials and i
regulating used oil and informing
proper recycling of used oil;

(2) encourage the volunta
cling programs by privat
ments and provide te
grams; and

inform the public of
g of used oil and used oil

sed oil information center that
ormation explaining laws and rules
e public of places and methods for

establishment of used oil collection and recy-
usinesses and organizations and by local govern-
ical assistance 10 persons who organize those pro-

y Acts 1991, 72nd Leg., ch. 303, § 8, eff. Sept. 1, 1991. Amended by Acts 1995,

Leg., ch. 76, § 11.123, eff. Sept. 1, 1995; Acts 1995, 74th Leg., ch. 887, § 4, eff.
1,1995

5
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SOLID WASTE, SEWAGE & WATER §371.024
Ch. 371 :

O £ & apPpem ST aavisoOry-comm ce SP--Tr—1set 0
grant program. The advisory committee consists of seven members who sepre
at the pleasure of the commission and represent oil manufacturers as defined
by Section 371.062, operators of used oil collection centers, and local‘govern-
ments. The advisory committee members serve without compensayién and are
not entitled to reimbursement for expenses incurred in the perfopfiance of their
duties. The advisory committee shall:

(1) recommend criteria for grants;
{2) establish guidelines for allowable adminisiratj»€ expenses; and

(3) recommend grant recipients to the commission based on the used oil
collection needs of this state.

(d) The commission by rule shall:

(1) establish procedures for the application for and cr;tena for the award
of grants under this section; and

(2) adopt guidelines for allgwable adminisirative expenses in accordance
with guidelines established By the advisory committee.

Added by Acts 1991, 72nd Xeg., ch. 303, § 8, eff. Sept. 1, 1991. Amended by Acts 1995,
74th Leg., ch. 76, § 11,123, eff. Sept. 1, 1995; Acts 1995, 74th Leg., ch. 887, § 4, eff.
Sept. 1, 1995,

Historical and Statutory Notes

This section’ was amended by Acts 1995, 74th For note regarding the adoption of rules,
Leg., ch. 76, § 11.123. However, § 1.02(b) of standards, and procedures to implement this
Acts 1995, 74th Leg., ch. 76 provides: chapter, see note following § 371.001.

any provision of this Act conflicts with a
afute enacted by the 74th Legxslature Regular

Sessiony 1905, the-statute-controls.

§ 371.024. Collection Facilities

(b) A do-it-yourselfer used oil collection center and a used oil collection
center shall: .

(1) register biennially with the commission; and

(2) report annually to the commission the amounts of used o0il collected by
the center from the public.

O S ' 8114 acop Tes "'i""“ Sy e ": I Of-Or—gRe
reporting by do-it-yourselfer used oil collecnon centers and used oi-collection
centers.

(d) The commission by rule shall adeptsiandards for managing and operat-
ing a do-it-yourselfer used-eit€ollection center or a used oil collection center.

(e) The cermiission may impose a reqistration fee in an amount sufficient to

P Y f2 £ £ 3 oo ~ ST P & AT I LD eyl @ on et
> & %y & G = S V-6 = &0 &
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8§371.026 SANITATION & ENVIRONMENTAL QUAL}TY
Title 5

(d) A used oil transporter may consolidate or aggregate loads of used oil for
purposes of transportation but may not process used oil, except that a used oil
transporter may conduct incidental processing operations, including settling
and water separation, that occur in the normal course of the transportation of
used oil but that are not designed to produce, or make more amenable for the
production of, used-oil-derived products or used oil fuel.

Added by Acts 1991, 72nd Leg., ch. 303, § 8, eff. Sept. 1, 1991. Amended by Acts 1995,
74th Leg., ch. 76, § 11.126, eff. Sept. 1, 1995; Acts 1995, 74th Leg., ch. 887, § 4, eff.
Sept. 1, 1995; Acts 1997, 75th Leg., ch. 389, § 1, eff. Sept. 1, 1997.

Historical and Statutory Notes

Section 24(e) of the 1991 act provides: This section was amended by Acts 1995, 74th
“Section 371.026, Health and Safety Code, as  Leg., ch. 76, § 11.126. However, § 1.02(b) of
added by this Act, apphes only to a person who  Acts 1995, 74th Leg., ch. 76 provides:
transports, markets or recycles used oil on or . - . . .
after April 1, 1992." If any provision of this Act conflicts with a
For note regarding the adoption of rules, Statute enacted by the 74th Leglsla’t'ure, Regular
standards, and procedures to implement this Session, 1995, the statute controls.
chapter, see note following § 371.001.

Cross References

Civil penalties, application, see V.T.C.A., Health & Safety Code § 371.043.
Noncognpliance with registration requirements as an offense, see V.T.C.A., Health & Safety Code
371.041.
Used oil recycling fund, contributions from fees collected under this section, see V.T.C.A,, Health &
Safety Code § 371.061.

»

The commission may apply for, request, solicit, contract for, receive,
accept gifts, grants, donations, and other assistance from any source td carry
out its powers and duties under this chapter.

Added by Acts 1991, 72nd Leg., ch. 303, § 8, eff. Sept. 1, 1991, nded by Acts 1995,
74th Leg., ch. 76, § 11.127, eff. Sept. 1, 1995; Acts 1993, 74th"Leg., ch. 887, § 4, eff.
Sept. 1, 1995.

Historical and Statu

For note regarding the adoption of rules,
standards, and procedures to implement
chapter, see note following § 371.001.

Cross References
ributions from gifts collected under this section, see V.T.C.A., Health &

Used oil recycling fund, ¢
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SOLID WASTE, SEWAGE & WATER §371.043
Ch. 371

Added by Acts 1991, 72nd Leg., ch. 303, § §, eff. Sept. . Amended by Acts 1995,
74th Leg., ch. 76, § 11.127, eff. Sept. 1, 1995; A

eV Fal A-£ H 3
IR TESCTVEOTOT CADaISIONT

SUBCHAPTER C. CERTAIN ACTIONS PROHIBITED; PENALTIES
8§ 371.041. Actions Prohibited

A person may not collect, transport, store, recycle, use, discharge, or dispose
of used oil in any manner that endangers the public health or welfare or
endangers or damages the environment.

Added by Acts 1991, 72nd Leg., ch. 303, § 8, eff. April 1, 1992. Amended by Acts 1995,
74th Leg., ch. 76, § 11.128, eff. Sept. 1, 1995; Acts 1995, 74th Leg., ch. 887, § 5. cfl.
Sept. 1, 1995; Acts 1997, 75th Leg., ch. 1072, § 40, eff. Sept. 1, 1997.

Historical and Statutory Notes
Section 24(b) of the 1991 act, effective Sep-  poses of this subsection, an offense is committed

ternber 1, 1991, provides: on or after April 1, 1992, if any element of the
“Subchapter C, Chapter 371, Health and offense occurs on or after that date.”

Safety Code, as added by this Act, takes effect For note regarding the adoption of rules,

April 1, 1992, and applies only to an offense  sitandards, and procedures to implement this

that occurs on or after April 1, 1992 * - -ur-  chapter, see note following § 371.001.

Sepi. 1, 1997
Historical and Statutory Notes

The repealed section, relating to criminal pen-  ch. 303, § 8 and
§ 6.

Acts 1995, 74th Leg., ch. 887,
alties, was derived from Acts 1991, 72nd Leg,

§ 371.043. Civil Penalty

{2) Repealed by Acts 1997, 75th Leg., ch. 1072, § 60(b)(5), eff. Sept. 1, 1997.

(b) A civil penalty Tecovered in a suit brought by a local governmeni under
this section sh@ll be divided equally between the state and the Jocal government
ought the suit. The state shall deposit its recovery to the credit of the

ed-oil-recvelins-account:
3+
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