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SOUD WASTE, SEWAGE & WATER
ell. 361

" 'I,., pro"isioJ:J to the codified law III this
;"b,cction, "transition provision" includes any
un iporarv provision providing for a special situ:
"I" III during the transition period between the
'''il,' of the existing law and the establishment
,,' implementation of a new law."

Library References

10 Texas Pl & Pr Forms, Pollution and Con-
servation §§197:51, J97:6),

§ 361.003

2. general
.anguage of Solid Waste Disposal Act

I, Validity
Regulations of the Department of Health gov­

vrning solid waste disposal facilities are not
unconstitutionally vague, even though they
not contain definitions of the terms "land e
or "improper land use." Browning-Fe " Inc.
v, Texas Dept. of Health (App, 3 Dist, 81) 625
"'.W.Zd 764, ref. n.r.e ..

Statute provides sufficient g , elines to De­
partrnent of Health and do no more than
delegate to Department th authority to estab­
lish reasonable rules a regulations to carry
!lilt express purposes of this section. to safe­
f~uard health. welf e, and physical property of
'people, and to otect environment. which in-
dude Iicensi of solid waste disposal sites.
Med-Safe, c. v, State (App. 1 Dist, 1988) 752
S.W.2d 6

III general 2
VnUdity 1

Notes of Decisions

Conservation mmission (TNRCC) had author-
ity to regul e transportation of solid waste for .
environ ntal purposes, rather than for pur­
poses of preserving highways or regulating
tru ing, and, thus, Railroad Commission was

ot precluded from using its regulatory powers
to assure economic health of transportation in­
dustry and overall quality and safety of state
highways, even if cargo being transported was
solid waste. Railroad Corn'n of Texas v, Waste
Management of Texas, Inc. (App. 3 Dist. 1994)
880 S.W.2d 835, rehearing overruled.

Railroad Commission and Texas Natural Re­
sources Conservation Commission (TNRCC) ex­
ercise concurrent jurisdiction over transporta­
tion of solid waste as each regulates different
aspect of activity. Railroad Com'n of Texas v.
Waste Management of Texas. Inc. (App. 3 Dist.
1994) 880 S.W.2d 835, rehearing overruled.

Statute and bill creating the Anderson County
Underground Water Conservation District are
not, on their face, in conflict. Op.Atty.Gen.

§ 361.003. Definitions

Unless the context requires a different definition, in this chapter:
(1) "Apparent recharge zone" means that recharge zone designated on

maps prepared or compiled by, and located in the offices of, the commission.
(2) "Class I industrial solid waste" means an industrial solid waste or

mixture of industrial solid waste, including hazardous industrial waste, that
because of its concentration or physical or chemical characteristics:

(A) is toxic, corrosive, flammable, a strong sensitizer or irritant, or a
generator of sudden pressure by decomposition, heat, or other means; and

(B) poses or may pose a substantial present or potential danger to
human health or the environment if improperly processed, stored, trans­
ported, or otherwise managed.
(3) "Class I nonhazardous indust:t:iaLsolid....was.te:.:.-.me.anS-.Jlll.¥--CJ.,a .

industrial solid waste that has not e . as a azardous
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§ 361.003 SANITATWN & E~TVIRONMENTAL QUALrn
Tith- "

~::;~~~;l~~:set~:t:~G;ri~ ~f~:v~~~~t ~}Si;;~\4~C~.;~C~:~~:~
seq.). ~

(4) "Commercial hazardous waste management fac~means any hn.---< v ,

ardous waste management facility that acceptshazardous waste or PCBs III,
a charge, except a captured facility or aja<:trrt)! that accepts waste only fron,
other facilities owned or effecti~y-COntrolled by the same person, wht'I'
"captured facility" mea~nanufacturing or production facility that gener
ates an industrial ,§,Olid waste or hazardous waste that is routinely stored,
processed, o~sposed of on a shared basis in an integrated waste manag­
~~ned,operated by, and located within a COn~igUOUS rnanuiactui

(5) "Commission" means the Texas Natural Resource Conservation Coni
mission.

(6) "Composting" means the controlled biological decomposition of organ
ic solid waste under aerobic conditions.

(7) "Disposal" means the discharging, depositing, injecting, dumping,
spilling, leaking, or placing of solid waste or hazardous waste, whether
containerized or uncontainerized, into or on land or water so that the solid
waste or hazardous waste or any constituent thereof may be emitted into the
air, discharged into surface water or groundwater, or introduced into the
environment in any other manner.

(8) "Environmental response law" means the federal Comprehensive Envi­
ronmental Response, Compensation and Liability Act of 1980, 42 U.S.C
Sections 9601 through 9675, as amended by the Superfund Amendments ami
Reauthorization Act of 1986.

(9) "Executive director" means the executive director of the commission.

(10) "Garbage" means solid waste that is putrescible animal and vegetable
waste materials from the handling, preparation, cooking, or consumption or
food, including waste materials from markets. storage facilities, and the
handling and sale of produce and other food products.

(11) "Hazardous substance":
(A) means:

(i) a substance designated under Section 31l(b)(2)(A) of the Federal
Water Pollution Control Act, as amended (33 U.S.c. Section 1321);

(ii) an element, compound, mixture, solution, or substance designated
under Section 102 of the environmental response law;

(iii) a hazardous waste having the characteristics identified under or
listed under Section 3001 of the federal Solid Waste Disposal Act, as
amended (42 U.S.C. Section 6921), excluding waste, the regulation of
which under the federal Solid Waste Disposal Act (42 U.S.C. Section
6901 et seq.) has been suspended by Act of Congress;

(iv) a toxic pollutant listed under Section 307(a) of the Federal Water
Pollution Control Act (33 U.s.c. Section 1317);
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§ 361.003

(v) a hazardous air pollutant listed under Section 112 of the federal
Clean Air Act. as amended (42 U.S.C. Section 7412); and

(vi) any imminently hazardous chemical substance or mixture with
respect to which the administrator of the Environmental Protection
Agency has taken action under Section 7 of the Toxic Substances Control
Act (15 U.S.C. Section 2606); but

(B) does not include:
(1) petroleum, which means crude oil or any fraction of crude oil that

is not otherwise specifically listed or designated as a hazardous sub­
stance under Paragraphs (i) through (vi) of Subdivision (A);

(ii) natural gas, natural gas liquids, liquefied natural gas. or synthetic
gas usable for fuel mixtures of natural gas and synthetic gas; or

(iii) waste materials that result from activities associated with the
exploration, development, or production of oil or gas or geothermal
resources or any other substance or material regulated by the Railroad
Commission of Texas under Section 91.101, Natural Resources Code.

(2) "Hazardous waste" means solid waste identified or listed as a hazard­
ous waste by the administrator of the United States Environmental Protection
Agency under the federal Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act of 1976, as amended (42 U.S.C.
Section 6901 et seq.).

(13) "Hazardous waste management facility" means all contiguous land,
including structures, appurtenances, and other improvements on the land,
used for processing, storing, or disposing of hazardous waste. The term
includes a publicly or privately owned hazardous waste management facility
consisting of processing, storage, or disposal operational hazardous waste
management units such as one or more landfills, surface impoundments,
waste piles. incinerators, boilers, and industrial furnaces. including cement
kilns, injection wells, salt dome waste containment caverns, land treatment
facilities, or a combination of units.

(14) "Hazardous waste management unit" means a landfill, surface im­
poundment, waste pile, industrial furnace, incinerator, cement kiln. injection
well, container, drum, salt dome waste containment cavern, or land treat­
ment unit. or any other structure, vessel, appurtenance, or other improve­
ment on land used to manage hazardous waste.

(15) "Industrial furnace" includes cement kilns, lime kilns, aggregate kilns,
phosphate kilns, coke ovens, blast furnaces, smelting, melting. or refining
furnaces, including pyrometallurgical devices such as cupolas, reverberator
furnaces, sintering machines. roasters, or foundry furnaces, titanium dioxide
chloride process oxidation reactors, methane reforming furnaces, pulping
liquor recovery furnaces, combustion devices used in the recovery of sulfur
values from spent sulfuric acid, and other devices the commission may list.

(16) "Industrial solid waste" means solid waste resulting from or inciden­
tal to a process of industry or manufacturing, or mining or agricultural
operations.
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§ 361.003 SANITATION & ENVIRONMENTAL QUALITY
Title 5

(17) "Local government" means:

(A) a county;

(B) a municipality; or

(C) a political subdivision exercising the authority granted under Section
361.165.

(18) "Management" means the systematic control of the activities of gener­
ation, source separation, collection, handling. storage. transportation, pro­
cessing, treatment. recovery. or disposal of solid waste.

(19) "Motor vehicle" has the meaning assigned by ~ection 541.201, Trans·
J90l"tatioR Cede.

(20) "Municipal solid waste" means solid waste resulting from or inciden­
tal to municipal. community, commercial, institutional, or recreational activi­
ties, and includes garbage, rubbish. ashes, street cleanings, dead animals,
abandoned automobiles, and other solid waste other than industrial solid
waste.

(2l) "Notice of intent to file an application" means the notice filed under
Section 361.063.

(22) "PCBs" or "polychlorinated biphenyl compounds" means compounds
subject to Title 40, Code of Federal Regulations, Part 761.

(23) "Person" means an individual. corporation, organization. government
or governmental subdivision or agency. business trust. partnership. associa­
tion, or any other legal entity.

(24) "Person affected" means a person who demonstrates that the person
has suffered or will suffer actual injury or economic damage and, if the
person is not a local government:

(A) is a resident of a county, or a county adjacent or contiguous to the
county, in which a solid waste facility is to be located; or

(B) is doing business or owns land in the county or adjacent or contigu­
ous county.

(25) "Processing" means the extraction of materials from or the transfer,
volume reduction, conversion to energy, or other separation and preparation
of solid waste for reuse or disposal. The term includes the treatment or
neutralization of hazardous waste designed to change the physical, chemical,
or biological character or composition of a hazardous waste so as to neutral­
ize the waste, recover energy or material from the waste, render the waste
nonhazardous or less hazardous, make it safer to transport, store, or dispose
of, or render it amenable for recovery or storage, or reduce its volume. The
term does not include activities concerning those materials exempted by the
administrator of the United States Environmental Protection Agency under
the federal Solid Waste Disposal Act, as amended by the Resource Conserva­
tion and Recovery Act of 1976, as amended (42 U.S.C. Section 6901 et seq.),
unless the commission determines that regulation of the activity under this
chapter is necessary to protect human health or the environment.
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(26) "Radioactive waste" means waste that requires specific licensing
under Chapter 401 and the rules adopted by the commission under that law.

(27) "Recycling" means the legitimate use, reuse, or reelarn:atiefi of solid
:w.a£.t.e..

(28) "Release" means any spilling, leaking, pumping,. pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing
into the environment. The term does not include:

(A) a release that results in an exposure to a person solely within a
workplace, concerning a claim that the person may assert against the
person's employer;

(B) an emission from the engine exhaust of a motor vehicle, roBing
stock, aircraft, vessel, or pipeline pumping station engine;

(C) a release of source, by-product, or special nuclear material from a
nuclear incident, as those terms are defined by the Atomic Energy Act of
1954, as amended (42 U.S.C. Section 2011 et seq.), if the release is subject
to requirements concerning financial protection established by the Nuclear
Regulatory Commission under Section 170 of that Act;

(D) for the purposes of Section 104 of the environmental response law,'
or other response action, a release of source, by-product, or special nuclear
material from a processing site designated under Section 102(a)(1) or
302(a) of the Uranium Mill Tailings Radiation Control Act of 1978 (42
U.S.C. Sections 7912 and 7942); and

(E) the normal application of fertilizer.

(29) "Remedial action" means an action consistent with a permanent
remedy taken instead of or in addition to a removal action in the event of a
release or threatened· release of a hazardous waste into the environment to
prevent or minimize the release of hazardous waste so that the hazardous
waste does not migrate to cause an imminent and substantial danger to
present or future public health and safety or the environment. The term
includes:

(A) actions at the location of the release, including storage, confinement,
perimeter protection using dikes, trenches, or ditches, clay cover, neutrali­
zation, cleanup of released hazardous waste or contaminated materials,
recycling or reuse, diversion, destruction, segregation of reactive waste,
dredging or excavations, repair or replacement of leaking containers,
collection of leachate and runoff, on-site treatment or incineration, provi­
sion of alternate water supplies, and any monitoring reasonably required to
assure that those actions protect the public health and safety or the
environment; and

(B) the costs of permanent relocation of residents, businesses, and com­
munity facilities if the administrator of the United States Environmental
Protection Agency or the executive director determines that, alone or in
combination with other measures, the relocation:
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(i l i..., lllllle cost-ellective than and environmentally preferable to the
lrallspw:lalion. storage, treatment, destrl.lC:tiQl1,or secure disposition off;
silc' 01hazardous waste; or

(iil may otherwise be necessary to protect the public health or safety.

ClO) "Removal" includes:

(A) cleaning up or removing released hazardous 'waste from the environ­
ment;

(B) taking necessary action in the event of the threat of release of
hazardous waste into the environment;

(C) taking necessary action to monitor, assess, and evaluate the release
or threat of release of hazardous waste;

(D) disposing of removed material;

(E) erecting a security fence or other measure to limit access;

(F) providing alternate water supplies, temporary evacuation, and hous­
ing for threatened individuals not otherwise provided for;

(G) acting under Section 104(b) of the environmental response law;

(H) providing emergency assistance under the federal Disaster Relief Act
of 1974 (42 U.S.c. Section 5121 et seq.): or

(1) taking any other necessary action to prevent, minimize, or mitigate
damage to the public health and welfare or the environment that may
otherwise result from a release or threat of release.

(31) "Rubbish" means nonputrescible solid waste, excluding ashes, that
consists of:

(A) combustible waste materials, including paper, rags, cartons, wood,
excelsior, furniture, rubber, plastics, yard trimmings, leaves, and similar
materials; and

(B) noncombustible waste materials, including glass, crockery, tin cans,
aluminum cans, metal furniture, and similar materials that do not burn at
ordinary incinerator temperatures 0,600 to 1,800 degrees Fahrenheit).

(32) "Sanitary landfill" means a controlled area of land on which solid
waste is disposed of in accordance with standards, rules, or orders estab­
lished by the commission.

(33) "Sludge" means solid, semisolid, or liquid waste generated from a
municipal, commercial, or industrial wastewater treatment plant, water
supply treatment plant, or air pollution control facility, excluding the treated
effluent from a wastewater treatment plant.

(34) This subdivision expires on delegation of the Resource Conservation
and Recovery Act authority to the Railroad Commission of Texas. Subject to
the limitations of 42 U.S.c. Section 6903(27) and 40 C.F.R. Section 261.4(a),
"solid waste" means garbage, rubbish, refuse, sludge from a waste treatment
plant, water supply treatment plant, or air pollution control facility, and
other discarded material, including solid, liquid, semisolid, or contained
gaseous material resulting from industrial. municipal, commercial, mining,
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and agricultural operations and from community and institutional activities.
The term:

(A) does not include:
(1) solid or dissolved material in domestic sewage, or solid or dissolved

material in irrigation return flows, or industrial discharges subject to
regulation by permit issued under Chapter 26, Water Code;

(ii) soil, dirt, rock, sand, and other natural or man-made inert solid
materials used to fill land if the object of the fill is to make the land
suitable for the construction of surface improvements; or

(iii) waste materials that result from activities associated with the
exploration, development, or production of oil or gas or geothermal
resources and other substance or material regulated by the Railroad
Commission of Texas under Section 91.101, Natural Resources Code,
unless the waste, substance, or material results from activities associated
with gasoline plants, natural gas or natural gas liquids processing plants,
pressure maintenance plants, or repressurizing plants and is hazardous
waste as defined by the administrator of the United States Environmental
Protection Agency under the federal Solid Waste Disposal Act, as amend­
ed by the Resource Conservation and Recovery Act, as amended (42
U.S.C. Section 6901 et seq.): and

(B) does include hazardous substances, for the purposes of Sections
361.271 through 361.277,361.280, and 361.343 through 361.345.

tion and Recovery Act authority to the Railroad Commission of
Subject to the limitations of 42 U.S.C. Section 6903(27) and 40
Section 261.4(a), "solid waste" means garbage, rubbish, refuse, slu from a
waste treatment plant, water supply treatment plant, or air pol IOn control
facility, and other discarded material, including solid, liqui , semisolid, or
contained gaseous material resulting from industrial, mu 'cipal, commercial,
mining, and agricultural operations and from corn nity and institutional
activities, The term:

(A) does not include:
(i) solid or dissolved material in do stic sewage, or solid or dissolved

material in irrigation return flow or industrial discharges subject to
regulation by permit issued und Chapter 26, Water Code;

(ii) soil, dirt, rock, sand., nd other natural or man-made inert solid
materials used to fill i~~if the object of the fill is to make the land
suitable for the constraction of surface improvements; or

(iii) waste mat ials that result from activities associated with the
exploration, velopment, or production of oil or gas or geothermal
resources d other substance or material regulated by the Railroad
Cornrni ion of Texas under Section 91.101, Natural Resources Code;
an

hazardous substances, for the purposes of Sections
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Title 5

(36) "Solid waste facility" means all contiguous land, including structures,
appurtenances, and other improvements on the land, used for processing,
storing, or disposing of solid waste. The term includes a publicly or privately
owned solid waste facility consisting of several processing, storage, or dispos­
al operational units such as one or more landfills, surface impoundments, or
a combination of units.

(37) "Solid waste technician" means an individual who is trained in the
practical aspects of the design, operation, and maintenance of a solid waste
facility in accordance with standards, rules, or orders established by the
commission.

(38) "Storage" means the temporary holding of solid waste, after which
the solid waste is processed, disposed of, or stored elsewhere.

biological quality of, or the contamination of, any land or or subsur­
face water in the state that renders the land armful. detrimental, or
injurious to humans, animal . , etation, or property or to public health,
safety, or we impairs the usefulness or the public enjoyment of the

Acts 1989, 71st Leg., ch, 678. § 1, efL Sept. 1, 1989. Amended by Acts 1990, 7lst Leg.,
6th C.S., ch. 10, art. 2, § 2, eff. Sept. 6,1990; Acts 1991, 72nd Leg., ch. 296, § 1.01, eff.
June 7, 1991; Acts 1991, 72nd Lcg., ch. 703, § 1, eff. Aug. 26,1991; Acts 1991, 72nd
Leg., 1st C.S., ch, 3, § 1.025, eff. Aug. 12, 1991; Acts 1991, 72nd Leg., 1st C.S., ch. 3,
§ 8.01, eff. Sept. I, 1991; Acts 1995, 74th Leg.. ch, 76, § 11.18, efL Sept. 1, 1995; Acts
1997, 75th Leg., ch. 165, § 30.204, efL Sept. I, 1997.

142 U.S.C.A. § 9604.

Revisor's Note

(l) The source law refers to the Texas Department of Health's authority to
adopt rules. Article 4414b, Revised Statutes, provides that the Texas Board of
Health is the entity that adopts rules. Consequently, the revised law assigns
that duty to the Texas Board of Health.

(2) The source law definition of "environmental response law" refers to
"Pub.L. No. 96-510." This reference is changed in the revised law to "42
U.S.C. Section 9601 et seq." for consistency with other citations to federal law.

(3) The source law refers to "an incorporated city or town." The revised law
substitutes "municipality" for "city or town" because that is the term used in
the Local Government Code. In addition, since under the Local Government
Code all municipalities are incorporated, the revised law omits as redundant the
reference to "incorporated" and refers only to municipalities.

(4) The revised law omits as unnecessary the source law definition of "notice
of intent to me an application."

(5) The revised law omits the definition of "person" because a definition
containing the same substance is provided by the definitions section of the Code
Construction Act (Section 311.005. Government Code).

(6) The source law refers to Chapter 72, Acts of the 57th Legislature, Regular
Session, 1961, as amended (Article 4590f, Vernon's Texas Civil Statutes). That
statute is revised as Chapter 401, and the revised Jaw reflects this change.
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Section 1 of Acts 1997, 75th Leg., ch. 385
provides:

"The Texas Natural Resource Conservation
Commission shall:

Acts 1991, 72nd Leg., 1st C.S., ch, 3, § 1.030
amended § 1.25 of Acts 1991, nnd Leg., ch.
296 by adding (h) to read as follows:

"It is the policy of this state to encourage
waste minimization through recycling. There­
fore, the provisions of this article do not apply
to any hazardous waste management facility
that. before or during a recycling process, stores
hazardous waste if the hazardous waste man­
agement facility engages only in storage inci­
dental to a recycling process that does not in­
clude any treatment or disposal of hazardous
waste by incineration, landfilling, or deep well
injection on site. This subsection only applies
to applications pending at the Texas Water
Commission on the effective date of this article
and does not apply to any commercial hazard­
ous waste management facilities that burn
waste-derived fuel."

(7) The revised law omits the definition of "state agency" and "state agen­
cies" contained in Section 4(a) of V.A.C.S. Article 4477~7. The source law
gives the Texas Department of Health and the Texas Water Commission divided
responsibilities in the regulation and management of solid waste. Many of the
provisions of the source law apply to both the department and commission and
many provisions apply equally to each separately. The omitted definition
allowed a common reference to be used when referring to either or both of the
agencies. That generic term is misleading to any reader of the law who is not
familiar with the act as a whole and often does not work well in context. In
this code the generic terms are eliminated and references to the department and
commission are used as needed.

Historical and Statutory Notes

Section 1.25(a), (d), (e) of Acts 1991, nnd required to obtain a hazardous waste permit
Leg., ch. 296 provides: under the federal toxicity characteristic rule."

"(a) This article applies to any permit appli- Sections 1.29 and 3.01 of Acts 1991, i2nd
cation. including permit applications for facili- Leg., ch, 296 provide:
lies operating under interim status, covered by "Sec. 1.29. ]f either S.B. No. 35 or H.B. No.
the terms of this article that is pending approval 2000, Acts of the nnd Legislature, Regular Ses­
on the effective date of this article. Any appli- sion, 1991, finally passes and is approved by the
cation for renewal of or amendment to a permit Governor, the duties, powers, and responsibili­
for an existing facility that includes a request ties conferred bv this article on the Texas Water
for authorization to increase capacity at the Commission, the Texas Department of Health,
facility shall comply with the terms of this ani- or the Texas Air Control Board are transferred
de; provided, however, thai the provisions of to the Texas Department of Natural Resources."
Sections 1.16 and 1.17 of this article do not "Sec. 3.01. This Act may be referred to as
apply to an application for renewal of or the Waste Reduction Policy Act of 1991."
amendment to a permit for an existing facility
or to an existing facility burning waste-derived Neither S.B. No. 35 or H.B. No. 2000, Acts of
fuels under a Texas Water Commission or Texas the 72nd Legislature, Regular Session, 1991.
Air Control Board permit on the effective date was passed or approved by the Governor.
of this article."

"(d) The provisions of this article do not ap­
ply to applications that are on file on the effec­
tive date of this article and that are only for
permits for the disposal of treatment residues
and other nonincinerable wastes generated at
the same facility or at facilities wholly owned by
the applicant.

"(e) The provisions of this article apply to any
application to amend a nonhazardous waste fa­
cility permit to accept hazardous waste that is
pending approval on the effective date of this
article and to all existing nonhazardous waste
permits. ]f a nonhazardous waste facility has
become a hazardous waste facility as a result of
the federal toxicity characteristic rule effective
September 25, 1990, and is required to obtain a
hazardous waste permit, such a facility that
qualifies for interim status is limited to those
activities that qualify it for interim status until
the facility obtains the hazardous waste permit.
The provisions of this article and this subsection
do not apply to a noncommercial facility that is
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Title 5

"(1) conduct a study of the cost and effective­
nessofan electronic trackingsystem to track
the quantity of hazardous waste required to be
returned to the United States under the terms of
the La Paz Agreement; and

"(2) not later than January 15. 1999. submit
to the governor. the lieutenant governor. the
speaker of the house. and both houses of the
legislature a report containing the results of the
study."
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Acts 1987, 70th Leg., ch. 279, § lta). (b).
Acts 1987, 70th Leg., ch. 305, §§ 4, 5, J4(1).

(2).
Acts 1989, 71st Leg., ch. 536, § 2.
Acts 1989, 71st Leg.. ch. 641, § 2..
Acts 1989, 71st Leg., ch. 703, §§ 1, 6.
Vernon's Ann.Civ.St, art. 4477-7, § 2.

Cross References
Municipal airports. treatment of hazardous waste as defined by this section, necessity of municipal

permission, see V.T.C.A., Transportation Code § 22.076.
Recycling, exemption from franchise tax. see V.T.C.A.,Tall Code § 171.085.
Removal and remedial action agreements, petroleum. see V.T.C.A., Health & Safety Code

§ 361.401.

Law Review and Journal Commentaries
Annual survey of Texas law: Environmental

law. Scott D. Deatherage and Scott F. Wen-
dorf, 52 SMU L,Rev. 1105 (1999).

Library References
10 Texas PI & Pr Forms, Pollution and Con- Texts and Treatises

servation §§197:51, 197:61. 12 Texas JUT 3d, Cons & Poll L §§17·19, 134.

(Sections 361.004 to 361.010 reserved for expansion]

SUBCHAPTER B. POWERS AND DUTIES OF TEXAS NATURAL
RESOURCE CONSERVATION COMMISSION

Acts 1995, 74th Leg., ch. 76, § 11.19, eff. Sept.
1, 1995 amended the subchapter heading.

Administrative Code References
Natural Resource Conservation Commission, sludge use, disposal. and transportation, see 30 TAC

§ 312.1 et seq.
Agriculture Department, pesticides, storage and disposal, see 4 TAC§ 7.21.
Air Control Board.

Control of air pollution from hazardous waste or solid waste management facilities, see 31 TAC
§ 120.1 etseq.

Control of air pollution from municipal solid waste facilities, see 31 TAC § 121.1 et seq.
Department of Health,

Formal hearing procedures, hearings on administrative penalties, see 25 TAC § 1.33.
Solid waste management, see 25 TAC§ 325.1 et seq.

Industrial solid waste, see 31 TAC§ 335.1 et seq.
Water commission,

Applications processing,
Draft permit and compliance summary, see 31 TAC § 281.21.
Initial review, see 31 TAC§ 281.3.

Consolidated permits. see 31 TAC § 305.1 et seq.
Enforcement. see 31 TAC§ 337.1 et seq.
Industrial solid waste and municipal hazardous waste, see 31 TAC § 335.1 et seq.
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§ 361.0665

eff. Sept. 6, 1990
., ..,

Historical and Statutory Notes

The former section, relating to the permit Acts _,69th Leg., ch. 239, § 54.
application fee, was repealed to conform to Acts cts 1985, 69th Leg" ch. 457, § 3.
1989, 71s1 Leg., ch. 1143, § 6, and was deriv Acts 1985, 69th Leg., ch. 566, § 7.
rom: Acts 1985, 69th Le2., ch. 887, § 1.

Acts 19~9. 61s1 Leg., p. 132 . 405~ Acts J985, 69th Leg., ch, 931, art. 8, § 2.
Acts 19i1, 62nd Le . 631, ch, 86". V' A C' S 4477 - § 4(k)(I)
A ts 1977 65 82; h 308 .§ 1 ernon s nn. IV. t. art. -I, ,

C , eg., p. -, c. ,. (4)
Acts 1 ,67th Leg., p. 3170, ch, 831, §§ J .

Acts 1989 71s1 Le .i cn.

§ 361.066. Submission of Administratively Complete Permit Application

(a) An applicant must submit any portion ofan application that the commis­
sion determines is necessary to make the application administratively complete
not later than the deadline set by the commission under Subsection (c).

as required by this section, the application is considered wit n, unless
there are extenuating circumstances.

(c) The commission by rule shal ish a deadline for the submission of
additional information erial after the applicant receives notice from the
cornmissi t e information or material is needed to make the application

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1, 1989. Amended by Acts 1995, 74th Leg.,
ch. 76, § 11.40, eff. Sept. 1, 1995; Acts 1999, 76th Leg., ch. 570, § 1, eft Sept. 1, 1999.

4477-7,

Historical and Statutory Notes
Acts 1983, 68th Leg .. p. 2443, ch. 435, § 2.
Acts 1985, 69th Leg., ch. 566, § 4.
Acts 1987. 70th Leg., ch. 299. § 1.
Vernon's Ann.Civ.St. art.

§ 4(e)(4)(B).

Prior Laws:
Acts 1969, 6Jst Leg., p. 1320, ch, 405.
Acts 1977. 65th Leg., p, 825, ch. 308. § 1.
Acts J981, 67th Leg., p, 3170, ch. 831. §§ 1 to

8,10.

(a) A person who applies for a municipal solid waste permit sha
notice of intent to obtain a permit under this chapter
newspaper of the largest general circulation that is pub'
which the facility is located or proposed to be IDe

(b) Notice must include:

(1) a description of the IDe' or proposed location of the facility;

(2) a statement t a person who may be affected by the facility or
proposed Iaci is entitled to request a hearing from the commission;

(3 in which the commission may be contacted for further
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§ 361.082

ur the Texas Natural Resource Conservation
Commission on or after the effective date of this
Act: or

"(2) pending before the Texas Water Cornrnis­
sion or the Texas Natural Resource Conserva­
I ion Commission on the effective date of this
i\cL"

Section 6 of Acts 1993, 73rd Leg., ch, 1044
provides:

"(a) Except as provided by Subsection (b) of
this section, the changes in law made by this Act
apply only to an application for a permit under
Subchapter C, Chapter 361, Health and Safety
Code, that is received by the Texas Water Com­
mission or its successor on or after the effective
date of this Act and to an application for a
permit that is subject to Subsection (c). Sect'
361.0234, Health and Safety Code, as ad by
this Act.

"(b) The change in law made b.. Subsection
(b), Section 361.08!, Health an afety Code, as

for a permit under Subchapter C, Chapter 36
Health and Safety Code, that is:

"0) received bv the Texas Water Co ission
or its successor on or after the effe ve date of
this Act; or

"(2) pending before the T Water Cornmis-
sion or its successor on effective date of this
Act."

Prior Laws:
.Acts 196 1st Leg., p. 1320, ch. 405.
Acts I 7, 65th Leg., p, 825, ch. 308, § 1.
A 1981, 67th Leg., p. 3170, ch. 831, §§ 1 to

8, 10.
Acts 1983, 68th Leg., p, 2443, ch. 435, § 2.
Acts 1985, 69th Leg .. ch. 566, § 4.
Acts 1987, 70th Leg., ch. 781, § 1.
Acts 1989, 71st Leg., ch. 583. § 1.
Vernon's Ann.Civ.St. art. 4477-7,

§ 4(e)(4)(B).

Notes of Decisions
ty was not barred by laches, where it appeared
that plaintiffs who opposed its location did not
know what was being constructed until a short
time before bringing action and it did not ap-
pear that their failure to learn about it earlier
was inexcusable. Bean v, Southwestern Waste
Management Corp., S.D.Tex.1979, 482 F.Supp.

Laches 1

1. La s
A ough solid waste facility was very near
mpletion and public hearing had been held

§ 361.082. Application for Hazardous Waste Permit; Notice and Hearing

(a) A person may not process, store, or dispose of hazardous waste without
having first obtained a hazardous waste permit issued by the commission.

r

may hold a public hearing on an application for a hazardous waste
accordance with this subchapter.

(c) The commission by rule shall establish procedure r public notice and
public hearing. At a minimum, the rules sha . elude the public notice
requirements set forth in Section 361.081.

(d) In addition to the hearing under this section, the commission shall
hold a public meeting and pplicant shall give notice as provided by Section
361.0791.

(e) The c ission may include any requirement in the permit for remedial
actio . the applicant that the commission determines is necessary to protect

(f) An owner or operator of a solid waste management facility that is in
existence on the effective date of a statutory or regulatory change that subjects
the owner or operator to a requirement to obtain a hazardous waste permit
who has filed a hazardous waste permit application in accordance with com­
mission rules may continue to process, store, or dispose of hazardous waste
until the commission approves or denies the application. except as provided by
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§ 361.082

Acts 1969, 61st Leg., p. 1320, ch. 405.
Acts 1977, 65th Leg., p. 825, ch. 308. § I.
Acts 1977, 65th Leg., p. 2341, ch. 870, §§ 4,

5.
Acts 1981, 67th Leg .. p. 3170, ch. 831, §§ 1 to

8,10.
Acts 1985, 69th Leg., ch. 457, § 2.
Acts 1985, 69th Leg., ch. 566, § 6.
Acts 1985. 69th Leg.. ch. 795, § 1.162.
Vernon's Ann.Civ.St. art. 4477-7, § 4(£)(2).

SANITATlON & ENVIRONMEl\,TTAL QUALITY
Title 5

Section 361.110 or, if the owner or operator becomes subject to a requirement
to obtain a hazardous waste permit after November 8, 1984, except as provided
by United States Environmental Protection Agency or commission rules relative
to termination of interim status.

the permit application, the applicant for a permit for a new hazardo
management facility shall furnish a bond or other financial ance autho­
rized by the commission to guarantee payment of the c of a person affected
who provides information to the commission 0 e question of the issuance of
the permit and who is entitled to those s under an order made as provided
by Section 361.0833. For ap li ions involving commercial hazardous waste
management facilities ond or other financial assurance must be in the
amount of $10 . For applications .that do not involve commercial hazard­

anagement facilities, the bond or other financial assurance must be

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. 1,1989. Amended by Acts 1991, nnd Leg.,
ch. 296, § 1.07, eff. June 7. 1991.

Historical and Statutory Notes
Section 1.2S(b) of Acts 1991, nnd Leg. ch. Prior Laws:

296 provides:
'The provisions of Sections 1.04, 1.06, and

I. 14 ofthis article, the provision of Section 1.07
of this article that amends Subsection (d). Sec­
tion 361.082, Health and Safety Code, and the
provision of Section 1.22 of this article that
would impose the requirements of Section
361.0791, Health and Safety Code. as added by
this article, do not apply to any application for
which a hearing has already been scheduled on
the effective date of this article."

§ 361.083. E\'idenreof·-j'-p.'tllloMt:t«ie~e~-conf-jli1le~all'nil·nug!'---~------------,.----",

(a) Before the commission may hear testimony in a contested case, evi
must be placed in the record to show that proper notice of theh ng was
given to affected persons.

(b) If mailed notice to an affected person is requir ,the commission or
other party to the hearing shall place evidence i e record that notice was
mailed to the affected person's address as s n by the appropriate appraisal
district real property appraisal records e time of the mailing.

(c) The affidavit of the com . on employee responsible for the mailing of
the notice, attesting that t notice was mailed to the address shown by the
appraisal district re roperty appraisal records at the time of mailing, is
prima facie evid ce of proper mailing.

Acts 19 ,1st Leg., ch. 678, § 1, eff. Sept. 1, .1989. Amended by Acts 1990, 71st Leg.,
.., ch. 10, art. 2, § 14, ell. Sept. 6,1990; Acts 1995, 74th Leg., ch. 76, § 11.47, eff.
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§ 361.085
Note 1

SANITATION & ENVlRONMENTAL QUALITY
Title 5

operator of a solid waste disposal site 9p Att;'
Gen. 1971, No. M-810.

2. Amount assured
Trust-fund assurance required of applicant for

permit to build solid waste facility was not
required to cover operation of facility, but was
required onlv to cover cost of its closure; Solid
Waste Disposal Act did not require single form
of assurance encompassing both closure costs
and operations liability, but instead allowed for
trust fund to assure against cost of closing facili­
ty and liabilitv insurance to assure azainst
claims arising (rom operation of facility. Smith
v, Houston Chemical Services, Inc. (App. 3 Dist.
1994) 872 S.W.2d 252, rehearing overruled,
writ granted, writ withdrawn, writ denied, re­
hearing of writ of error overruled.

In requiring financial assurance pursuant to
Solid Waste Disposal Act from applicant for
permit to construct solid waste facility, Water
Commission acted 'within its discretion in ac­
cepting standard amounts of liability insuranc
provided for in regulation requiring "at Ie t"
$1 million per occurrence and $2 million nu­
al aggregate; Commission was not b nd to
determine in advance probable am nt of fu­
ture claims in order to calcul e required
amount of liability insurance. ith v, Hous­
ton Chemical Services, Inc. ( p. 3 Dist. 1994)
872 S.W.2d 252, reheari overruled, writ
granted, writ withdrawn, 'rit denied, rehearing
of writ of error overrul

3. Degree and du tion of risks
In considerin application for permit to con-

struct solid te facility, Water Commission
complied section of Solid Waste Disposal
Act requi ng it to demonstrate degree and du­
ration risks associated with waste-manage­
men activities in question; Commission set
a unt of trust fund and liability insurance at

tiGBS aQo!*~HI by Com'l'ffissiefl, rely ffi/;: !:lJle!'!
mechanism provided in those regulations fo
periodically increasing amounts should the e·
gree and duration of risks require. S' v.
Houston Chemical Services, Inc. (App Dist.
1994) 872 S.W.2d 252. rehearing verruled,
writ granted, writ withdrawn, W· denied. reo
hearing of writ of error overrule

4. Finality

Order of Water Com
for solid waste facility
stated that if closu fund would be utilized,
permittee would e required to fully fund clo­
sure trust, and at permittee would be required
to provide . ancial assistance for closure in
form acce ble to Executive Director of Com­
mission' Commission's decision plainly reo
quire utilization of trust fund, and limited Ex­
ec ve Director's discretion accordingly.

ith v. Houston Chemical Services, Inc. (App.
Dist. 1994) 872 S.W.2d 252, rehearing over­

ruled, writ granted, writ withdrawn. writ de­
nied, rehearing of writ of error overruled.

5. Particular cases

Natural Resource Conservation Commission
erred in overturning hearing examiners' finding
that applicant for permits to construct and to
operate waste storage and processing facility in
salt dome had adequately demonstrated how it
intended to obtain construction financing, as
testimony on issue was not 'contradictory; wit­
ness purportedly providing conflicting testimo­
ny did not in fact testify that institutional debt
financing could not be used during construc­
tion, but merely stated that he did not anticipate
use of that type of investor during construction
phase. Hunter Indus. Facilities. Inc. v . Texas
Natural Resource Conservation Com'n (App. 3
Dist. 1995) 910 S.W.2d 96, rehearing overruled,
writ denied. rehearing of writ of error over-

§ 361.086. Separate Permit for Each Facility

(a) A separate permit is required for each solid waste facility.

(b) A permit under this subchapter may be issued only to the person in whose
name the application is made and only for the facility described by the permit.

(c) A permit may not be transferred without first giving written notice to and
receiving written approval of the agency that issued the permit.

Acts 1989, 71st Leg., ch. 678, § 1, eff. Sept. L 1989.

Historical and Statutory NOles

Prior Laws: Acts J977, 65th Leg., p. 825, ch. 308, § 1-
Acts 1969, 61st Leg.. p. 1320, ch. 405.
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Acts 1981, 67th Leg., p. 3170, ch. 831, §§ I to
8, io.

Acts 1983, 68th Leg., p. 2443, ch. 435, § 2.

§ 361.087

Vernon's Ann.Civ.St. art. 4477-7, § 4(e)(2),
(7).

Prior Laws:
Acts 1969, 61st Leg., p. 1320, ch. 405.
Acts 1977, 65th Leg. p. 825. ch. 308, § 1.
Acts 1981, 67th Leg., p. 3170, ch. 831, §§ 1 to

8,10.

§ 361.0861. Separate RecyeliBg aT ReeayeryPermit Not Re(}wired

(a) A permit holder or a municipal solid waste management facility that h
or plans to have a recycling, waste separation, energy and material recove . or
gas recovery or transfer facility established in conjunction with the rmitted
municipal solid waste management facility is not required to 0 in for that
recycling, waste separation, energy and material recovery, or as recovery or
transfer facility a separate permit from the commission r to apply for an
amendment to an existing permit issued by the cornmis . n.

(b) A facility to which this section applies must gister with the commission
in accordance with commission rules and mply with commission rules
adopted under this chapter.

(c) If a permit is otherwise requi d, the comrmssron shall expedite the
permit proceeding if the applic t is seeking a permit for a solid waste
management facility that em oys an innovative, high technology method of
waste disposition and recv ng.

Added by Acts 1990,7 Leg., 6th C.S., ch. 10, art. 2, § 15, eff. Sept. 6,1990. Amended
by Acts 1995, 74th g., ch. 76, § 11.50, eff, Sept. 1, 1995; Acts 1995, 74th Leg., ch.
987,§ 1,efLSe .1,1995.

Historical and Statutory Notes
Prio ws:

cts 19~9, 71st ~eg., ch. 641, § }.

§ 361.087. Contents of Permit

A permit issued under this subchapter must include:

(l) the name and address of each person who owns the land on which the
solid waste facility is located and the person who is or will be the operator or
person in charge of the facility;

(2) a legal description of the land on which the facility is located; and

(3) the terms and conditions on which the permit is issued, including the
duration of the permit.

Acts 1989, 71st Leg., ch, 678, § 1, eff. Sept. 1,1989.

Historical and Statutory Notes

Acts 1983, 68th Leg., p. 2443, ch. 435, § 2.
Vernon's Ann.Civ.St. art. 4477-7, § 4(e)(2).
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tho 361

~ 361.092. Registration for Extracting Materials from Certain SaUd Viaste
. Facilities

t to ensure that the(b) The commission shall adopt standards
integrity of a solid waste facility is maintained.

Acts 1989, 71st Leg., ch. 678, § 1, eft Sept. 1, 19 . Amended by Acts 1995. 74th Leg.,
1.11. 76, § 11.54, eff. Sept. 1, 1995; Acts 1995 4th Leg., ch, 987, § 2, efL Sept. 1. 1995.

(a) The commission may require a registration to extract materials for e gy
'Ind material recovery and for gas recovery from closed or inactive por:' ns of a
~.\llid waste facility that has been used for disposal of municipa r industrial
Ml1id waste.

Acts J969. 6J5t Leg., p. 1320. ch. 405.
Acts 1977, 65th Leg., p, 825, ch. 308, § 1.
Acts 198J, 67th Leg., p. 3170, ch. 83J. §§ J to

8,10.
Acts 1983, 68th Leg.. p. 2947, ch. 503. § 2.
Vernon's Ann.Civ.St. art. 4477-7, § 4(j).

and Statutory Notes

1995, 74th eg., ch. 987 Prior Laws:Section 3 of Acts
provides:

"A person who, on A st 31, 1995, holds a
permit issued unde ection 361.092, Health
and Safety Code at but for the change in law
made by this ct would be valid on September
1. 1995,' considered to hold a registration, if
rcgist Ion is required. under Section 361.092,
H "ih and Safety Code. as amended by this

LlhUJ)' RefeJenees

Texts and Treatises

1.;1 Te..... Jllr 3d, Cons & Poll I. s 21

§ 361.093. Regulation and Permitting of Rendering Plants

(a) A manufacturing or processing establishment, commonly known as a
rendering plant, that processes waste materials originating from animals and
from materials of vegetable origin, including animal parts and scraps, offal,
paunch manure, and waste cooking grease of animal and vegetable origin, is
subject to regulation under the industrial solid waste provisions of this chapter
and may be regulated under Chapter 26. Water Code.

(b) If a rendering plant is owned by a person who operates the plant as an
integral part of an establishment that manufactures or. processes for animal or
human consumption food derived wholly or partly from dead, slaughtered, or
processed animals, the combined business may operate under a single permit
issued under Chapter 26, Water Code.

(c) This section does not apply to a rendering plant in operation and
production on or before August 27, 1973.

(d) In this section, "animals" includes only animals, poultry, and fish.

Acts 1989. 71st Leg., ch. 678. § 1, eff. Sept. 1, 1989.
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Prior Laws:
Acts 1969, 61st Leg., p. 1320, ch. 405.
Acts 1977, 65th Leg., p. 825, ch. 308, § 1.
Acts 1977, 65th Leg.. p. 2341, ch. 870, §§ 4,

5.

§ 361.093 SANITATION & EI\.TVlRONMENTAL QUALITY
Title 5

Historical and Statutory Notes
Acts 1981, 67th Leg., p. 3170, ch. 831, §§ 1 to

8, 10.
Acts 1983, 68th Leg., p. 2443, ch. 435, § 2.
Vernon's Ann.Civ.St. art. 4477-7, § 4(e)(9).

Prior Laws:
Acts 1969, 61st Leg., p. 1320, ch. 405.
Acts 1977, 65th Leg" p. 825, ch. 308, § 1.
Acts 1981. 67th Leg., p. 3170, ch. 831. §§ 1 to

8, 10.

§ 361.094. Permit Holder Exempt From Local License Requirements

If a permit is issued. amended, renewed, or extended by the commission in
accordance with this subchapter, the solid waste facility owner or operator
does not need to obtain a license for the same facility from a political
subdivision under Section 361.165 or from a county.

Acts 1989, 71st Leg.. ch. 678, § 1, eft Sept. 1, 1989. Amended by Acts 1995, 74th Leg"
ch. 76, § 11.54, eft Sept. 1, 1995.

Historical and Statutory Notes
Acts 1983, 68th Leg .. p. 2443, ch. 435, § 2.
Acts 1985, 69th Leg., ch. 566, § 4.
Vernon's Ann.Civ.St. art. 4477-7, § 4(e)(6).

§ 361.095. Applicant for Hazardous Waste Management Facility Permit
Exempt From Local Permit

(a) An applicant for a permit under this subchapter is not required to obtain
a permit for the siting, construction, or operation of a hazardous waste
management facility from a local government or other political subdivision of
the state.

e
adopt a rule or ordinance that conflicts with or is inconsistent with e
requirements for hazardous waste management facilities as specific y the
rules of the commission or by a permit issued by the commission.

'(c) In an action to enforce a rule or ordinance of a local ernment or other
political subdivision, the burden is on the facility owne r operator or on the
applicant to demonstrate conflict or inconsisten _ with state requirements.

(d) The validity or applicability of a rule or dinance of a local government
or other political subdivision may be de ined in an action for declaratory
judgment under Chapter 37, Civil P tice and Remedies Code, if it is alleged
that the rule or ordinance, or . s threatened application, interferes with or
impairs, or threatens to inte re with or impair, the legal rights or privileges of
the plaintiff concernins n application for or the issuance of a permit for the
siting, constructio , or operation of a hazardous waste management facility.

(e) The 10 government or other political subdivision whose rule or ordi-
nance is emg questioned shall be made a party to the action. The commission
sh e given written notice by certified mail of the pendency of the action, and
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§ 361.099

IOO-year floodplain if it can be demonstrated to the satisfaction of the commis­
sion that the facility design will prevent the physical transport of any hazard s
waste by a 100-year flood event.

(c) The commission by rule shall prohibit the issuance of a permi or a new
commercial hazardous waste land disposal unit if the unit is to b ocated in a
l Otl-year floodplain, unless the applicant can demonstrate to satisfaction of
the commission that the facility design will prevent the 'sical transport of
any hazardous waste by a 100-year flood event.

(d) The commission by rule shall require an ap icant to provide sufficient
information to assure that a proposed hazardou raste landfill, areal expansion
of such landfill, or new commercial hazard s waste land disposal unit is not
subject to inundation of a 100-year floo event. An applicant or any other
party may not rely solely on floodplai aps prepared by the Federal Emergen­
cy Management Agency or a succe or agency to determine whether a hazard­
ous waste landfill, areal expan . n of such landfill, or commercial hazardous
waste land disposal unit is s [ect to such an inundation.

Acts 1989, 715t Leg., ch. 6 ,§ 1, eff. Sept. 1, 1989. Amended by Acts 1991, 72nd Leg..
ch. 296, § 1.15, eff. Ju , 1991.

Prior Laws:
Acts J9 , 6Jst Leg., p, J320. ch, 405.
Acts 77. 65th Leg., p. 825, ch. 308, § I.

s 198j, 67th Leg .. p. 3 J70. ch. 831. §§ 1 to

Historical and Statutory Notes

Acts 1983. 68th Leg., p. 4586, ch. 771, § 1.
Acts J985. 69th Leg., ch, 566, § 3,
Acts J985, 69th Leg., ch. 795, § 7.002.
Acts J987. 70th Leg.. ch. 632, § 2.

§ 361.099.. Prohibition on Permit for Hazardous Waste Management Unit
in Wetlands

hazardous waste management unit or an areal e n existing hazard-
ous waste mana erne unit is to be located in wetlands, as defined

(b) In this section and Section 361.100, "hazardous waste management unit"
means a landfill, surface impoundment, land treatment facility, waste pile, or
storage or processing facility used to manage hazardous waste.

Acts 1989, 71st Leg., ch. 678, § 1. eff. Sept. 1,1989.

Prior Laws:
Acts J969, 6J5t Leg., p. 1320. ch. 405.
Acts 1977, 65th Leg., p. 825, ch. 308, § L
Acts 198J. 67th Leg., p. 3170, ch. 831, §§ 1 to

8.10.

Historical and Statutory Notes

Acts 1983. 68th Leg.. p. 4586, ch. 77J, § 1.
Acts 1985, 69th Leg., ch. 566, § 3.
Acts J985. 69th Leg., ch, 795. § 7.002.
Acts 1987. 70th Leg., ch. 632, § 2.
Vernon's Ann.Civ.St. art. 4477-7, § 4(c).
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§ 361.109
Note 3

SANITATION & ENVIRONMENTAL QUALIlY
Title 5

Evidence was sufficient to support Water
Commission's findings regarding assumptions
upon which emissions estimates were based in
Commission's consideration of application for
permit to build solid waste facility under Solid
Waste Disposal Act; complaints regarding find­
ings presented on appeal were directed at
weight to be given such evidence, and Court of
Appeals would not substitute its judgment for
that of Commission on weight of evidence.
Smith v . Houston Chemical Services, Inc. (App.
3 Dist. 1994) 872 S.W.2d 252, rehearing ove
ruled, writ granted, writ withdrawn, wri e­
nied, rehearing of writ of error overru

Evidence was sufficient 10 port Water
Commission's findings, in c sidering applica­
tion for permit to build id waste facility, that
key design aspects Q roposed incineration sys­
tern would func . as required; record indicat­
ed that equj ent used in facility, whether new
or use would meet demands of new equip­
me , and one condition of permit was that

and regulations regarding assumptions on
which emissions estimates were base . Com­
mission's consideration of appli on for per­
mit to build solid waste Iacili . Smith v, Hous­
ton Chemical Services, . (App. 3 Dist. J994)
872 S.W.2d 252, caring overruled, writ
granted, writ wi rawn, writ denied, rehearing
of writ of e r overruled.

Evi nee was sufficient to support Water
fnrnission's findings, in considering applica­

tion for permit to build solid waste facility, that
estimated emissions rates were properly com­
puted; Commission could reasonably conclude
that witness' testimony, that his employer would
provide scrubbers sufficient to achieve 99% re­
moval efficiency, had reference to design and
operating particulars proposed in application
but not introduced into evidence. Smith v .
Houston Chemical Services, Inc. (App. 3 Dist.
1994) 872 S.W.2d 252, rehearing overruled,
writ granted, writ withdrawn, writ denied, re-

§ 361.110. Termination of Authorization or Permit

Authorization to store, process, or dispose of hazardous waste under Section
361.082 or under a solid waste permit issued under this subchapter that has not
been reissued in accordance with an approved state program under Section
3006 of the federal Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976, as amended (42 U.S.C. Section 6901 et
seq.), terminates as follows:

(1) in the case of each land disposal facility, on November 8, 1985, unless
the facility owner or operator applied for a final determination concerning
the issuance of a permit before that date and certified that the facility was in
compliance with all applicable groundwater monitoring and financial respon­
sibility requirements;

(2) in the case of each incinerator facility, on November 8, 1989, unless the
facility owner or operator applied for a final determination concerning the
issuance of a permit by November 8, 1986; or

(3) in the case of any other solid waste facility, on November 8, 1992,
unless the facility owner or operator applied for a' final determination
concerning the issuance of a permit by November 8, 1988.

Acts 1989, 71st Leg., ch. 678, § I, eff. Sept. 1, 1989.

Revisor's Note

The revised law omits as executed the source law provision stating that a land
disposal facility permit terminates on November 8, 1985, under certain circum­
stances.
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§ 361.111

Historical and Statutory Notes

Acts 1985, 69th Leg., ch, 457, § 3.
Vernon's Ann.Civ.St. art. 4477-7, § 4(/).

Prior Laws:
Acts 1969, 61st Leg .. p. 1320, ch. 405.
Acts 197i, 65th Leg., p. 825, ch. 308, § 1.
Acts 1981, 67th Leg., p. 3170, ch. 831, §§ 1 to

8, 10.

agement Facilities

(a) The commission shall exempt from permit requirements a municipal olid
waste management facility that is used in the transfer of municipal soli waste
to a solid waste processing or disposal facility from:

(1) a municipality with a population ofless than 50,000;

(2) a county with a population of less than 85.000;

Text of subd. (3) as added by Acts 1993, 73rd Leg., c . 802, § 5

(3) a facility used in the transfer of municipal solid aste that will transfer
125 tons per day or less; and

Text of subd. (3) as added by Acts 1993, 73rd g., ch. 899. § 2.08 and
Acts 1993, 73rd Leg., ch. 1045. § 10

(3) a facility used in the transfer of muni pal solid waste that transfers or
will transfer 125 tons a day or less; or

Text of subd. (4) as added by Acts 1993. 73rd Leg., ch. 802, § 5 and
Acts 1993, 73rd Leg., ch. 1045, § JQ

(4) a materials recovery facili that recycles for reuse more than 10
percent of its incoming nonse egated waste stream if the remaining nonre­
cyc1able waste is transferre to a permitted landfill not more than 50 miles
from the materials recove facility.

Text of subd. (4) a added by Acts 1993, 73rd Leg., ch. 899, § 2.08

(4) a materials t: covery facility that recycles for reuse more than 10
percent of its inc ing nonsegregated waste stream if the remaining nonre­
cyc1able waste i transferred to a permitted Type I landfill not farther than SO
miles from th materials recovery facility.

(b) The fa ity must comply with design and operational requirements estab­
lished by mmission rule that are necessary to protect the public's health and
the envi nment.

Text of subsec. (e) as added by Acts 1993, 731'd Leg., ch, 802, § 5

) To qualify for this exemption, the applicant must hold a public meeting on
e siting of the facility in the municipality or county where the facility is to be
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(l0) the used oil management standards uneier the Resource Consen'otion
and Recovery Act of 1976 (42 U.S.C. Section 6901 et seq.) establish "
balanced approach to the objectives of preserving a valuable resource am
protecting the natural environment; and

(11) recycling, reuse, treatment, or proper disposal of used oil produ es ,\
more advantageous cost-benefit ratio in accomplishing the goals of st e law.
and these considerations should be included in the source redu ion and
waste minimization plans adopted under Section 361.505 to he extent
applicable.

Added by Acts 1991, 72nd Leg., ch, 303, § 8, efl. Sept. 1, 1991. Arne ded by Acts 199='.
74th Leg., ch. 887, § 1, eff. Sept. 1, 1995.

Historical and Statutory Notes
For note regarding the adoption of rules, chapter, see not following V.T.C.A., Health &

standards, and procedures to implement this Safety Code § 1.001.

United States Code Anno ted
Federal actions with respect to recycled oil. see 42 U.S.C.A 6363.

§ 371.0025. Purpose and Scope

(a) The purposes of this chapter are t

(1) ensure that this state's used oil program is consistent with and nOI
more stringent than the federal rogram for the management of used oil
under 40 c.P.R. Part 279 unle otherwise required by state or federal law:
and

(2) establish a program promote public and private do-it-yourselfer used
oil collection centers an used oil collection centers.

(b) This chapter does ot apply to used oil:

(1) generated in onnection with activities regulated by the Railroad Corn­
mission of Texa under Chapter 91 or 141, Natural Resources Code, 01

Chapter 27, W er Code;

(2) exemp d under 40 C.P.R. Section 279.1O(g) because the oil has been
introduce into a crude oil pipeline or is being processed at a petroleum
refining cility; or

(3) enerated through other activities exempted under 40 c.P.R. Part 271
or 9.

This chapter does not apply to a used oil filter generated in connection
th activities regulated by the Railroad Commission of Texas under Chapter

91 or 141, Natural Resources Code, or Chapter 27, Water Code.

/ Added byiActs 1995, 74th L@g., ch. 887, § 2. err. Sept. J, 1995.

§ 371.003. Definitions

In this chapter:
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(1) "Aboveground tank" means a tank used to store or process oil that is
no! an underground storage tank as defined by 40 C.F.R. Section 280,12..

(2) "Automotive oil" means any lubricating oils intended for use in an
internal combustion engine, crankcase, transmission, gear box, or differential
jot" an automobile, bus, or truck. The term includes oil that is not labeled
>,pL'cifically for that use but is suitable for that use according to generally
accepted industry specifications.

(3) "Commission" means the Texas Natural Resource Conservation Com­
mission.

(4) "Container" means a portable device in which a material is stored,
I runsported, treated, disposed of, or otherwise handled.

(5) "Do-it-yourselfer used oil collection center" means a site or facility that
uccepts or aggregates and stores used oil collected only from household do-it­
yourselfers, A registered do-it-yourselfer used oil collection center that is
also a used oil generator may commingle household do-it-yourselfer used oil
with the used oil it generates.

(6) "Existing tank" means a tank that is used for the storage or processing
of" used oil and that as of September 1, 1995, is in operation or is being
installed, A tank is being installed if the owner or operator has obtained an
necessary federal, state, and local approvals or permits and:

(A) a continuous on-site installation program has begun; or
(B) the owner or operator has entered into contractual obligations for

installation of the tank that cannot be cancelled or modified without
substantial loss.
(7) "Household do-it-yourselfer used oil" means oil that is derived from a

household, including used oil generated by an individual through the mainte­
nance of the individual's personal vehicle or equipment.

(8) "Household do-it-yourselfer used oil generator" means an individual
who generates household do-it-yourselfer used oil.

(9) "New tank" means a tank for the storage or processing of used oil the
installation of which begins on or after September 1,1995.

(10) "Petroleum refining facility" means an establishment primarily en­
I-!,aged in producing gasoline, kerosene, distillate fuel oils, residual fuel oils,
and lubricants through fractionation, straight distillation of crude oil, redistil­
lation of unfinished petroleum derivatives, cracking, or other processes.

(Ll ) "Processing" means chemical or physical operations designed to
produce from used oil, or to make used oil more amenable for production of,
Iud oils, lubricants, or other used-ail-derived products, including blending
used oil with virgin petroleum products, blending used oils to meet fuel
xpccificatiorts, filtration, simple distillation, chemical or physical separation,
i.l nd rerefining.

(12) "Reclaiming" means processing material to recover a usable product
U1' regenerating material, including recovering lead from a spent battery and
regenerating spent solvents.
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(13) "Recycling" means:
(A) preparing used oil for reuse as a petroleum product by rerefining.

reclaiming, or other means;
(B) using used oil as a lubricant or petroleum product instead of using <I

petroleum product made from new oil; or
(C) burning used oil for energy recovery.

(14) "Rerefining" means applying processes to material composed primar­
ily of used oil to produce high-quality base stocks for lubricants or other
petroleum products, including settling, filtering, catalytic conversion, frac­
tional/vacuum distillation, hydrotreating, or polishing.

(15) "Rerefining distillation bottoms" means the heavy fraction of filtered
and dehydrated used oil produced by vacuum distillation. The composition
of still bottoms varies with column operation and feedstock.

(16) "Tank" means a stationary device designed to contain an accumula­
tion of used oil that is constructed primarily of nonearthen materials that
provide structural support, including wood, concrete, steel, and plastic.

(17) "Used oil" means oil that has been refined from crude oil, or synthetic
oil, that as a result of use has been contaminated by physical or chemical
impurities.

(18) "Used oil aggregation point" means a site or facility that accepts.
aggregates, or stores used oil collected from:

(A) used oil generation sites owned or operated by the owner or operator
of the used oil aggregation point and transported to the used oil aggrega­
tion point in shipments of not more than 5S gallons; or

(B) household do-it-yourselfers.
(19) "Used oil burner" means a facility in which used oil not meeting the

specifications in 40 C.F.R. Section 279.11 is burned for energy recovery in <I

device listed in 40 C.F.R. Section 279.61(a).

(20) "Used oil collection center" means a site or facility that is registered
by the commission to manage used oil and accepts, aggregates, or stores used
oil collected from:

(M used oil generators regulated under 40 C.F.R. Part 279, Subpart C.
who transport used oil to the used oil collection center in shipments of not
more than SS gallons under 40 C.F.R. Section 279.24; or

(B) household do-it-yourselfers.
(21) "Used oil fuel marketer" means a person who:

(A) directs a shipment of used oil not meeting the specifications in 40
C.F.R. Section 279.11 from the person's facility to a used oil burner; 01

(B) first claims that used oil to be burned for energy recovery meets the
used oil specifications in 40 C.F.R. Section 279.11.

(22) "Used oil generator" means a person, by site, whose act or process:
(A) produces used oil; or
(B) first causes used oil to become subject to regulation.
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(23) "Used oil processor or rerefiner" means a facility that processes used
oiL

(24) "Used oil transfer facility" means a transportation-related facility,
including a loading dock, parking area, storage area, or other area, where
shipments of used oil are held for more than 24 hours and not more than 35
days during the normal course of transportation. A transfer facility that
stores used oil for more than 35 days is subject to 40 C.F.R. Part 279,
Subpart F.

(25) "Used oil transporter" means a person who:
(A) transports used oil; or
(B) owns or operates a used oil transfer facility.

Added by Acts 199], nnd Leg., ch. 303, § 8, eff. Sept. 1, 1991. Amended by Acts 1991,
nnd Leg., 1st C.S., ch. 3, § 1.045, eff. Aug. 12. ]991; Acts 1993, 73rd Leg., ch. 899,
§ 4.05, eff. Oct. I, 1993; Acts 1995, 74th Leg., ch. 76, § 11.122. eff. Sept.T, 1995; Acts
1995, 74th Leg., ch. 887, § 3, efL Sept. 1, 1995.

Historical and Statutory Notes
This section was amended by Acts 1995. 74th For note regarding the adoption of rules,

Leg., ch, 76, § 11.122. However. § 1.02(b) of standards. and procedures to implement this
Acts 1995, 74th Leg., ch. 76 provides: chapter. see note following V.T.e.A., Health &

"If any provision of this Act conflicts with a Safety Code § 371.001.
statute enacted by the 74th Legislature, Regular •
Session, 1995, the statute controls."

SUBCHAPTER B. USED OIL RECYCLING PROGRA

§ 371.021. Public Education

The commission shall conduct an education program inform the public of
the need for and benefits of the collection and recycli g of used oil and used oil
filters. The program shall:

(l) establish. maintain, and publicize a sed oil information center that
prepares and disperses materials and i ormation explaining laws and rules
regulating used oil and informing e public of places and methods for
proper recycling of used oil;

(2) encourage the volunta establishment of used oil collection and recy­
cling programs by privat usinesses and organizations and by local govern­
ments and provide te ical assistance to persons who organize those pro­
grams; and

(3) encoura local governments to procure recycled automotive and in­
dustrial oil nd oils blended with recycled oils, if those oils meet equipment
manufa urer's specifications.

Adde y Acts J991, 72nd Leg., ch. 303, § 8, eff. Sept. J, 1991. Amended by Acts 1995,
74 Leg., ch. 76, § 11.123, eff. Sept. 1. 1995; Acts 1995, 74th Leg.. ch. 887, § 4, eff.

483



SOLID WASTE, SEWAGE & WATER
Ch.371

§ 371.024

grant program. The advisory committee consists of seven members who se e
at the pleasure of the commission and represent oil manufacturers as d ned
by Section 371.062, operators of used oil collection centers. and loc govern­
ments. The advisory committee members serve without compensa 'on and are
not entitled to reimbursement for expenses incurred in the perfo ance of their
duties. The advisory committee shall:

(1) recommend criteria for grants;

(2) establish guidelines for allowable administrati e expenses; and

(3) recommend grant recipients to the com ssion based on the used oil
collection needs of this state.

(d) The commission by rule shan:

(l) establish procedures for the a lication for and criteria for the award
of grants under this section; and

(2) adopt guidelines for al wable administrative expenses in accordance
with guidelines establishe y the advisory committee.

Added by Acts 1991. nnd eg.. ch. 303, § 8, eff. Sept. 1, 1991. Amended by Acts 1995,
74th Leg., ch. 76. § 11 3. eff. Sept. 1, 1995; Acts 1995, 74th Leg., ch. 887, § 4, eff.
Sept. I, 1995.

Historical and Statutory Notes
This secti was amended by Acts 1995, 74th

Leg.. ch. ,§ 11.123. However, § 1.02(b) of
Acts 19 ,74th Leg.. ch. 76 provides:

.. any provision of this Act conflicts with a
s ute enacted by the 74th Legisla~ure.Regular

For note regarding the adoption of rules.
standards. and procedures to implement this
chapter. see note following § 371.001.

§ 371.024. Collection Facilities

(a) All appropriate businesses and go¥ernnumt ag€nci€6 are @nsQ.Yrag@g to
gerve as do it yourselfeF used oil collection centers or used oil coll@ction
centers.

(b) A do-it-yourselfer used oil collection center and a used oil collection
center shall:

(1) register biennially with the commission; and
(2) report annually to the commission the amounts of used oil collected by

the center from the public.

'"reporting by do-it-yourselfer used oil collection centers and use
centers.

(d) The commission by rule shall standards for managing and operat-
ing a do-it-yourselfer us . co lection center or a used oil collection center.

(e) Th ission may impose a registration fee in an amount sufficient to
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(c) The commission may impose a registration fee in aa amolmt suffici@nt to

cov@r the actual cost of registering used oil handlers other than g.€Iaerato;:s...

(d) A used oil transporter may consolidate or aggregate loads of used oil for
purposes of transportation but may not process used oil, except that a used oil
transporter may conduct incidental processing operations, including settling
and water separation, that occur in the normal course of the transportation of
used oil but that are not designed to produce, or make more amenable for the
production of, used-oil-derived products or used oil fuel.

Added by Acts 1991, nnd Leg., ch, 303, § 8, eff. Sept. I, 1991. Amended by Acts 1995,
74th Leg., ch. 76, § 11.126, eff. Sept. I, 1995; Acts 1995, 74th Leg., ch. 887, § 4, eff.
Sept. 1, 1995; Acts 1997, 75th Leg., ch, 389, § 1, eff. Sept. 1, 1997.

Historical and Statutory Notes
Section 24(e) of the 1991 act provides:
"Section 371.026, Health and Safety Code. as

added by this Act. applies only to a person who
transports, markets. or recycles used oil on or
after April 1. 1992."

For note regarding the adoption of rules.
standards. and procedures to implement this
chapter. see note following § 371.001.

This section was amended by Acts 1995. 74th
Leg.• ch. 76. § 11.126. However. § 1.02(b) of
Acts 1995. 74th Leg.• ch. 76 provides:

"If any provision of this Act conflicts with a
statute enacted by the 74th Legislature. Regular
Session. 1995. the statute controls."

Cross References
Civil penalties. application. see V.T.CA.• Health & Safety Code § 371.043.
Noncompliance with registration requirements as an offense. see V.T.C.A.• Health & Safety Code

§ 371.041.
Used oil recycling fund. contributions from fees collected under this section. see V.T.CA.• Health &

Safety Code § 371.061.

The commission may apply for, request, solicit, contract for, receive, d
accept gifts. grants, donations, and other assistance from any source carry
out its powers and duties under this chapter.

Added by Acts 1991. nnd Leg.• ch, 303. § 8, eff. Sept. 1. 1991.
74th Leg., ch. 76. § 11.127, eff. Sept. 1, 1995; Acts 1995. 74
Sept. 1. 1995.

Historical and Statu
For note regarding the adoption of rules.

standards. and procedures to implement .
chapter. see note following § 371.001.

Notes

Cross References
Used oil recycling fund. c ributions from gifts collected under this section. see V.T.e.A.• Health &

Safety Code § .061.

§ 371.0 • Rules

later than January I, 1996, the commission shall adopt. .,
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rules, standards, and procedures must be consistent with and not mor in­
gent than the used oil management standards under the Resource nservation
and Recovery Act of 1976 (42 U.S.C. Section 6901 et seq.).

Added by Acts 1991, 72nd Leg., ch. 303, § 8, eff. Sept. 1. Amended by Acts 1995,
74th Leg., ch.76, § 11.127, eff. Sept. 1, 1995; A 995, 74th Leg., ch. 887, § 4, eff.
Sept. I, 1995.

leal and Statutory Notes
For note regarding th option of rules,

standards, and pro res to implement this
chapter, see no 0 lowing § 371.001.

SUBCHAPTER C. CERTAIN ACTIONS PROHIBITED; PENALTIES

§ 371.041. Actions Prohibited

A person may not collect, transport, store, recycle, use, discharge, or dispose
of used oil in any manner that endangers the public health or welfare or
endangers or damages the environment.

Added by Acts 1991, 72nd Leg., ch. 303, § 8, eff. April 1, 1992. Amended by Acts 1995,
74th Leg., ch. 76, § 11.128, eff. Sept. I, 1995; Acts 1995, 74th Leg., ch. 887, § 5. elf.
Sept. 1, 1995; Acts 1997, 75th Leg., ch, 1072, § 40, eff. Sept. 1, 1997.

Historical and Statutory Notes
Section 24(b) of the 1991 act. effective Sep- poses ofthis subsection, an offense is committed

ternber I, 1991, provides: on or after April 1, 1992, if any element of the
"Subchapter C, Chapter 371, Health and offense occurs on or after that date."

Safety Code, as added by this Act, takes effect For note regarding the adoption of rules,
April 1, 1992, and applies only to an offen,,' standards, and procedures to implement this
that occurs on or after April I, 199:' 1 ,'.ur· chapter. see note following § 371.001.

..
S ....pl. 1, 1997

Historical and Statutory Notes
The repealed section. relating to criminal pen- ch. 303, § 8 an

alties, was derived from Acts 1991, 72nd Leg., § 6.

§ 371.043. Civil Penalty

(a) Repealed by Acts 1 ',75th Leg., ch. 1072, § 60(b)(5), eff. Sept. 1, 1997.
(b) A civil pen recovered in a suit brought by a local government under

this sectio a I be divided equally between the state and the local government
that ught the suit. The state shall deposit its recovery to the credit of the
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