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74-3-13 E~RONMENTALIMPROVEMENT 74-3-16

·~EmeFgeD.eie&~~~·~m~~.~m~~.. ~.

In the event of an emergency, the director may order the impounding of sources of
radiation in the possession of any person who is not equipped to comply with or fails
comply with the provisions of the Radiation Protection Act [74-3-1 to 74-3-16 NMSA 1 8]
or any rule or regulation promulgated thereunder.

History: 1953 Comp., § 12-9-IU, enacted by
Laws 1977, cb. 343, § 13.

Am. Jur. 2d, A.L.R. and C.J.S. re rences.­
61AAm. Jur 2d Pollution Control §§. 12,2050

74-3-4 NMSA 1978 and notes thereto
Atomic Energy Act. - For the Atomic Energy

Act of 1954, referred to in the first sentence, see 42
USC § 2011 etseq

74-3-14. Fluoroscopic or X-ray machines for shoe fitti
fluoroscopes; operation or maintenance

A. No shoe·fitting device or shoe-fitting machine which use~uoroscopic, X-ray or
radiation principles shall be operated or maintained within the p61te.

B. No hand-held fluoroscope shall be operated or mainta7'newithin the state.

History: 1953 Comp.. § 12-9-10, enacted by /
Laws 1971, cb. 284, § 10; 1977, cb. 343, § 14. /

/
74-3-15. Agreement status authorized//'

/

The board and the agency, through the gove~r,may enter into an agreement with the
nuclear regulatory commission, as provided ~theAtomic Energy Act of 1954, as amended,
providing for discontinuance of the regulat¢'y authority of the nuclear regulatory commis­
sion and acceptance of that authority by)fle board and agency. For the duration of such an
agreement, the board shall have authotity to regulate the radioactive materials covered by
the agreement for the protection of~ public health and safety and the environment from
radiation hazards. //

/
lIistory: 19i'i3 Cc>mp., § 12'9-l)~ en8ct.t."ld by

Laws 1971, ch. 284, § 11; 1977,911.343, § 15.
Cross references. - As to ~tions of "board,»

"agency" and "nuclear regul~ry commission," see

74-3-16. Discr~ation.
/

/

No person ?f employer shall discharge or in any manner discriminate against any
exployee [e~oyeeJ except for good cause shown because the employee has filed a complaint
or institu)6d or caused to be instituted a proceeding under or related to the Radiation
Protect' n Act [74-3-1 to 74-3-16 NMSA 19781 Of has testified or is about to testify in any
such oceeding or because of the exercise by the employee on behalfof himselfor others of
an right afforded by that act or any rule, regulation or order adopted thereunder.

HiiSto,ry: 1953 § 12.9-12, enacted by

ARTICLE 4

Hazardous Wastes

Sec.
74-4-1 Short title
74-4-2. Purpose.
74-4-3. Definitions
74-4-3 1 of act
74-4-3.2

Sec
74-4-33 Hazardous wastes of other states.
74-4-4. Duties and powers of the board
74-4-4.1 Hazardous agricultural waste; duties and

responsibilities of the department of
agriculture
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74-4-1 HAZARDOUS WASTES 74-4-1

Sec.
74-4-8
74-4-9

74-4-11
74-4-12
74-4-13

Sec.
74-4-4.2.

74-4-4.3.
74-4·4.4

74-4-4.5.

74-4-4.6.
74-4-4.7
74-4-4.8.

74-4-5.
74-4-6
74-4-7.

Permits; issuance; denial; modification;
suspension; revocation.

Entry; availability of records.
Underground storage tanks; registration;

installer certification; fees.
Hazardous waste fund created; appropria-

tion.
Repealed.
Permit applicant disclosure
Underground storage tank fund created;

appropriation
Adoption of regulations; notice and hearing.
Repealed.
Containment and cleanup of hazardous sub­

stance incidents; division powers.

Emergency fund.
Existing hazardous waste facilities; interim

status.
74-4-10 Enforcement; compliance orders; civil pen­

alties.
74-4-10.1. Hazardous waste monitoring, analysis and

testing.
Penalty; criminal
Penalty; civil.
Imminent hazards; authority of director;

penalties.
74-4-14. Administrative actions; judicial review

~4-4·1•. Short~it~.~·_·_~~~~···~~~~·~··~~~· ~~,~,.~~ ..

Chapter 74, Article 4 NMSA 1978 may be cited as the "Hazardous Waste Act". 7
History: 1953 Comp., § 12·9B.l, enacted by ronmental Response, Compensation, and~0i'LiA~ility

Laws 1977, ch. 313, § 1; 1983, ch. 302, § 1. Act (CERCLAl (42 USC § 9607(a){4)(B», 1 A.L R
Cross references. - For Voluntary Remediation Fed. 1

Act, see Chapter 74, Article 4G NMSA 1978. Propriety of negotiated settlemen~si overnment
An implied private right of action does not cleanup actions under federal hazard s waste stat-

exist under this section and a negligence per se utes, 114 A.L.R Fed 1.
claim may not be predicated on a violation of this Liability of parent or sucCessoliCbrporation, or cor-
section Schwartzman, Inc. v. Atchison, T. & S F Ry, porate shareholders, in action)'ursuant to Compre-
857 F Supp. 838 <D.N M 1994) hensive Environmental Repponse, Compensation,

Law reviews. - For article, "Rights of New Mex- and Liability Act (CERCJ>A) (42 uses §§ 9601-
ico Municipalities Regarding the Siting and Opera- 9675), 121 A L R. Fed 1;G'
tion of Privately Owned Landfills," see 21 N.M.L. Liability of local gp<rernment under § 107(a) of
Rev. 149 (1990). Comprehensive En~nmental Response, Compen-

Am. Jur. 2d, A.L.R. and C.J.S. references. _ sation and Liabjiity Act (CERCLA) (42 USCS
Standing to sue for violation of state environmental § 9607(a», 133 'L.R Fed. 293

What cons' tes "hazardous waste" subject to reg-
r(lgtllat()ry statllte, 66.A L.R,.4th 685 ulation un r Resource Conservation and Recovery

Validity of local regulation of hazardous waste, 67 Act (42 U CS §§ 6901 et seq ), 135 A.L R Fed. 197
AL.R4th 822 lnde, nification or release agreement as covering

Validity, construction. and application of state haz- liability under § 107 (A) of Comprehensive Environ-
ardous waste regulations, 86 AL.R 4th 401 m¢tal Response, Compensation, and Liability Act

Common-law strict liability in tort of prior land- jCERCLA) (42 uses § 9607 (a», 139 A L R. Fed
owner or lessee to subsequent owner for contamina- ~ 123
tion of land with hazardous waste resulting from // Application of Statute of Limitations (42 USCS
prior owner's or l~s;see's abnormally dangerous or/ § 9613 (g)(2» in action under § 107 of Comprehen-
ultrahazardous actiVIty, 13 A L R.5th 600. // sive Environmental Response Compensation and

Recovery of punitive ?amages for injuries res~!Jdng Liability Act (CERCLA) (42 USCS § 9607) for ;ecov-
from transport, handling, and storage of 19tIC or ery of costs for removal or remedial action 142
hazardous substances, 39 A L R 5th 763. / A L.R Fed. 115. '

Governmental recovery of cost of haza~uswaste Application of Statutes of Limitations (42 USCS
removal under Comprehensive Envir¢mental Re· § 9613 (g)) in action under § 113(0 of Comprehen-
sponse, Compensation, and Liabilio/Act (42 USCS sive Environmental Response Compensation, and Li·
§ 9601 et seq.). 70 A L.R. Fed ~~~ ability Act (CERCLA) (42 USCS § 9613(f) for contri-

State or local regulation oyoxic substances as bution for response costs or damages, 143 A.L R
pre-empted by Toxic Subs~ces Control Act 05 Fed. 591
USCS § 2601 et seq.), 84 A~ R Fed 913. Construction and application of Statute of Limita-

Right to maintain a~n based on violation of tions (42 USCS § 9613(g)(l) for action under § 107
§ 7003 of Resource C~seTVation and Recovery Act of Comprehensive Environmental Response, Com-
(42 USCS § 6973) rtaining to imminent hazards pensation, and Liability Act (CERCLA) (42 USCS
from solid or haza ous waste, 105 A.L.R. Fed. 800 § 9607) for Natural Resource Damages, 144 A.L R

Necessity f scienter under statute fixing Fed. 285.
criminal pen lor hazardous waste violations (42 Equitable considerations in allocating response
USCS § 69 '(d», 106 A L R Fed. 836 costs to owner or occupant of previously contami-

Trans tel' liability under § 107(a)(4) of Compre- nated facility in action pursuant to § 113m of Com-
hensiv Environmental Response, Compensation, prehensive Environmental Response, Compensation,
and ability Act (CERCLA) (42 USC § 9606(a)(4)), and Liability Act (CERCLA) (42 USCA § 9613(f),
1 A.L.R. Fed 49 148 A.L.R Fed 203.

What are costs of within Court's views as to construction
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74-4-2 ENVIRONMENTAL IMPROVEMENT 74-4-3

74·4-2. Purpose.

The purpose of the Hazardous Waste Act [Chapter 74, Article 4 NMSA 19781 is to help
ensure the maintenance ofthe quality ofthe state's environment; to confer optimum health,
safety, comfort and economic and social wen-being on its inhabitants; and to protect the
proper utilization of its lands.

History: 1953 Comp., § 12-9B-2, enacted by
Laws 1977, ch. 313, § 2.

As used in the Hazardous Waste Act [Chapter 74, Article 4 NMSA 19781:
A. "board" means the environmental improvement board;
B. "director" or "secretary" means the secretary of environment;
C. "disposal" means the discharge, deposit, injection, dnmping, spilling, aking or

placing ofany solid waste or hazardous waste into or on any land or water so t t such solid
waste or hazardous waste or constituent thereof may enter the environme or be emitted
into the air or discharged into any waters, including ground waters;

D. "division" or "department" means the department of environ ent;
E. "federal agency" means any department, agency or otherjnstrumentality of the

federal government and any independent agency or establishm / t of that government,
including any government corporation and the government pri ing office;

F. "generator" means any person producing hazardo aste;
G. "hazardous agricultural waste" means hazardou aste generated as part of his

licensed activity by any person licensed pursuant to e Pesticide Control Act or any
hazardous waste designated as hazardous agncultUi waste by the bOard, but does not
include animal excrement in connection with farm, anch or feedlot operations;

H. "hazardous substance incident" mea any emergency incident involving a
chemical or chemicals, including but not limitep: to transportation wrecks, accidental spills
or leaks, fires or explosions, which incident 9i'eates the reasonable probability of injury to
human health or property; //

1. "hazardous waste" means any ,solid waste or combination of solid wastes which
because of their quantity, concentra~or physical, chemical or infectious characteristics
may: /

(1) cause or significa~lycontribute to an increase in mortality or an increase in
serious irreversible or incapayrtating reversible illness; or

(2) pose a subs~ntial present or potential hazard to human health or the
environment when impP«perly treated, stored, transported, disposed of or otherwise
managed. "Hazardouo/~aste" does not include any of the following, until the board
determines that th~are subject to Subtitle C of the federal Resource Conservation and
Recovery Act of 1~6, as amended, 42 U.S.C. 6901 et seq.: drilling fluids, produced waters
and other wast~associated with the exploration, development or production of crude oil or
natural gas oy/geothermal energy, any fly ash waste, bottom ash waste, slag waste, flue gas
emission cpritrol waste generated primarily from the combustion ofcoal or other fossil fuels,
solid w~e from the extraction, beneficiation or processing of ores and minerals, including
phosl)h:~te rock and overburden from the mining of uranium ore or cement kiln dust waste;

/ J. "manifest" means the form used for identifying the quantity, composition, origin,
rjiJhting and destination of hazardous waste from

~topoint~fdisposal,tl'eatmentorstor:age.;~...... . ~ ~_.~..~~.~.~~~~~~~_
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74-4-3 HAZARDOUS WASTES 74-4-3

K:·'!pe! son" means an)' individual, tI ust, fiUB, joint stock company, federal agency, 7·
corporation including a government corporation, partnership, association, state, municiP

7
al:

ity, commission, political subdivision of a state or any interstate body;
L. "regulated substance" means: .

(1) any substance defined in Section 101(14) of the federal compr~hesive
Environmental Response, Compensation and Liability Act of 1980, but not includ' g any
substance regulated as a hazardous waste under Subtitle C of the federal esource
Conservation and Recovery Act of 1976, as amended; and /

(2) petroleum, including crude oil or any fraction thereof that}s liquid at
standard conditions of temperature and pressure of sixty degrees Fahrenhejtand fourteen
and seven-tenths pounds per square inch absolute; I

M. "solid waste" means an~ garba~e, refuse, slu~g.e from a was:? treatment pla.nt,
water supply treatment plant or all' pollutIOn control facIlIty and o~h~~e:rthscarded materIal,
including solid, liquid, semisolid or contained gaseous material res ting from industrial,
commercial, mining and agricultural operations, and from commu ity activities, but does
not include solid or dissolved materials in domestic sewage or sqlid or dissolved materials
in irrigation return flows or industrial discharges which are poiv:{ sources subject to permits
under Section 402 of the federal Water Pollution Control Act,}s amended (86 Stat. 880), or
source, special nuclear or byproduct material as defined by;the federal Atomic Energy Act
of 1954, as amended (68 Stat. 923); /

N. "storage" means the containment ofhazardour\vaste, either on a temporary basis
or for a period of years, in such a manner as not to c/nstitute disposal of such hazardous
~~; /

O. "tank installer" means any individual ylho installs or repairs an underground
storage tank; /

P. "transporter" means a person engag~in the movement of hazardous waste, not
including movement at the site of generatioIj,' disposal, treatment or storage;

Q. "treatment" means any method, lechnique or process, including neutralization,
designed to change the physical; chemil;ttl or biological character or composition of any
hazardous waste so as to neutralize sucl(waste or so as to render such waste nonhazardous,
safer for transport, amenable to reco~iry, amenable to storage or reduced in volume. Such
term includes any activity or procesiing designed to change the physical form or chemical
composition of hazardous waste sr~s to render it nonhazardous; and

R. "underground storage/tank" means a single tank or combination of tanks,
including underground pipes cJ6nected thereto, that are used to contain an accumulation of
regulated substances and thl volume of which, including the volume of the underground
pipes connected thereto, is;en percent or more beneath the surface of the ground. The term
does not include any: /

(1) farm, ra¢h or residential tank of one thousand one hundred gallons or less
capacity used for storplg motor fuel or heating oil for noncommercial purposes;

(2) septi<ttank;
/

(3) pipe1ine facility, including gathering lines that are regulated under the
federal Naturali;as Pipeline Safety Act of 1968, 49 U.S.C. App. 1671, et seq., or the federal
Hazardous Li¢lid Safety Act of 1979, 49 U.s.C. App. 2001, et seq., or that is an
intrastate pweline facility regulated under state laws comparable to either act;

f4) surface impoundment, pit, pond or lagoon;
//(5) storm water or wastewater collection system;

/ (6) flow-through process tank;n';/ (7) liquid trap or associated gathering lines directly related to oil or gas
prruction and gathering operations;

/ (8) storage tank situated in an area, such as a ba:serne'nt,
,~ineworking shaft or if the storage tank is situated upon or above the surface

/ of the undesignaied floor; OT
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74-4-3.1 ENVIRONMENTAL IMPROVEMENT 74-4-3.2

~~~-(~9~)~pn:i:lnpes connected to~rtank1:hati:sliescIwed hI Paragraphsii:;·;;hrrU1rm1rtl51::7
of this subsection.

History; 1953 Comp., § 12·98-3. enacted by Water Pollution Control Act.. - Se on 402 of
Laws 1977, cb. 313, § 3; 1981 (lst 8.8.), ch. 8, § 2; the federal Water Pollution Control t, referred to
1987, cb. 179, § 1; 1989, ch. 322, § 1; 1991, ch. 25, in Subsection M, appears as 33 U .. § 1342.
§ 33; 1992, ch. 43, § 1. Atomic Energy Act of 19 • - The Atomic En-

The 1991 amendment, effective March 29, 1991, ergy Act of 1954, referr in Subsection M, ap-
rewrote Subsection B, which read "'director' means pears as 42 u.S~C§ 2 et seq
the director of the division"; substituted "department Am. JUl'. 2d, A. and C.J.8. references. -
of environment" for "environmental improvement di- Determination ether substance is "hazardous sub-
vision of the health and environment department" in stance" with' meaning of § 101(14) of Comprehen-
Subsection D; inserted "of 1976" following "Recovery $live Env' onmental Response, Compensation, and
Act" in the second sentence in Paragraph (2) of Sub- Uab" Act (CERCLA) (42 USCS § 9601(14)) 118
section I and in Paragraph (1) of Subsection L; and AJr.R. Fed 293. '
substituted "42 U S~. 6901" fOi' "42 USC 69~1"in,/Establishing "release or threatened release" of haz­
the second sentence m Paragraph, (2) of Subsection I ,/., ardous substance from facility for purposes of liability
Th~ 1992" amendment, e.ffectlve ~rcJ: 6, 1992( pursuant to § 107 of Comprehensive Environmental

substituted secre~~of ~nvU'on~ent f~r secr"ry Response, Compensation, and Liability Act (42 USCS
of the dep~~ent m. ::iubsectlon B, m~e ed .01' § 9607J, 120 A L.R Fed. 1
department In SubsectIOn D, and mad~ or styhs· Wh t t'tute "1 rd t" b' t t
tic changes throughout the section. /' . a cons 1 5 laza ous was. e su ~ec 0 reg-

Pesticide Control Act. _ See;164.1 NMSA 1978 ulatlon under ~source ConservatIOn and Recovery
and notes thereto // Act (42 USCS, §§ 69~1, et seq}, 135 A.L.R Fed 197

Resource Conservati~ndRecovery Act.. _ What cons.tlt~~es dispos.al for purpos~ of ~wner
Subtitle C of the ResourCe Consen'ation and Recov- 0: opera~r ltablllty under § 107(a)(2) of C,omplehen.
ery Act referred to~Subsection 1(2) and Lil) ap- SIVe EnVIronmental Response, CompensatIOn and Ll
pears ~ 42 U.S;p/'§ 6921 et ~eq. ' ability Act (CERCLA) (42 USCS § 9607(a)(2)), 136
Compreh~ve Environmental Response, AL R. Fed. 11? ""' , '

Compe~tion and Liability Act.. _ Section 101 What c~nstltutes "faClht~ WI~ meanmg of
(14) o!:,tIle Comprehensive Environmental Response, § 101(9) of the Co~prehensl~e,.~nvlronmental Re-
Cop;rl5ensation and Liability Act of 1980, referred to sponse, CompensatIon. and Liabdity Act (CERCLAJ

.in Subsection L (1), appears as 42 USC § 9601 (42 USCA § 9601(9)). 147 A.L.R. Fed 469.
L·it·4)···· . ~ ...•..~~.~..•~. .~~----

74-4-3.1. Application of act.

Nothing in the Hazardous Waste Act [Chapter 74, Article 4 NMSA 19781 shall be
construed to apply to any activity or substance which is subject to the Federal Water
Pollution Control Act, as amended, (33 U.S.C. 1251 et seq.), the Safe Drinking Water Act, as
amended, (42 U.s.C. 300fet seq.) or the Atomic Energy Act of 1954, as amended, (42 U.S.C.
2011 et seq.) except to the extent that such application or regulation is not inconsistent with
the requirements of such acts; nor shall the Hazardous Waste Act apply to the treatment,
storage or disposal of wastes under a permit issued pursuant to the Surface Mining Act
[Chapter 69; Article 25A NMSA ]978J or tbe federal Surface Mining Control and Reclama·
tion Act of 1977, as amended, or to any farmer disposing of waste pesticides from his own
use, provided he triple rinses each emptied pesticide container and disposes of the pesticide
residues on his own farm in a manner consistent with the disposal instructions on the
pesticide label.

History: 1978 Comp., § 74-4·3.1, enacted by
Laws 1981 (lst 8.S.), ch. 8, § 3.

Federal Water Pollution Control Act. - The
Federal Water Pollution Control Act, referred to neal'
the beginning of this section. has been superseded by
the Water Pollution Control Act, which appears as 33
U.S.C. § 12,,';1 et seq

Surface Mining Control and Reclamation Act.
- The federal Surface Mining Control and Reclama­
tion Act of 1977, referred to in this section, appears
as 30 U,S C § 1201 et seq.

RepelUS. - Laws 1989, ch 4, §

48

pilot plant. effective February 23,
provisions of former section, see 1987 Sup-



74-4-3.3 HAZARDOUS WASTES 74-4-4

."94-4-9.3. IIazardous "'..vastes of other states. "
/

In addition to the meaning of hazardous waste as defined in Section 74-4-3 NMSA 1978/
the term "hazardous waste" as used in the Hazardous Waste Act [Chapter 74, Articl~/~

NMSA 19781 may include any material imported into the state of New Mexico../~the
purpose of disposal which is defined or classified as hazardous waste in the state OJ' igin.

History: 1978 Comp., § 74-4-3.3, enacted by /
Laws 1989, en. 255, § ]. I

/
/

74-4-4. Duties powers of the board. /
/

A. The board shall adopt regulations for the management of hazardous ~aste as may be
necessary to protect public health and the environment, that are equival~tto and no more
stringent than federal regulations adopted by the federal environment,tl.1 protection agency
pursuant to the federal Resource Conservation and Recovery Act of/976, as amended:

(1) for the identification and listing ofhazardous wastes, takj;fig into account toxicity,
persistence and degradability, potential for accumulation in tissu¥lnd other related factors,
including flammability, corrosiveness and other hazardous ch5\"facteristics; provided that,
except as authorized by Sections 74-4-3.3 and 74-8-2 NMSj;. 1978, the board shall not
identify or list any solid waste or combination ofsolid waste:;;/~s a hazardous waste that has
not been listed and designated as a hazardous wast9"/ by the federal environmental
protection agency pursuant to the federal Resource Con~rvationand Recovery Act of 1976,
Mam~d~; I

(2) establishing standards applicable to gen~ators identified or listed under this
subsection, including requirements for: 1/

(a) furnishing information on the 10y:3.tion and description of the generator's
facility and on the production or energy recovE}ty activity occurring at that facility;

(b) record-keeping practices that ¥curately identify the quantities of hazardous
waste generated, the constituents of the/waste that are significant in quantity or in
potential harm to human health or the epVironment and the disposition of the waste;

(c) labeling practices for an~ containers used for the storage, transport or
disposal of the hazardous waste that liB identify accurately the waste;

(d) use of safe containe¢ tested for safe storage and transportation of the
hazardous waste; . "

(e) furnishing the i~rmation on the general chemical composition of the
haz31·dous waste to persons tr~sporting, treating, storing or disposing of the waste;

CD implementatio;lof programs to reduce the volume or quantity and toxicity of
the hazardous waste gener,ited;

(g) submission/of reports to the secretary at such times as the secretary deems
necessary, setting out t~ quantities of hazardous waste identified or listed pursuant to the
Hazardous Waste ActJ~bhapter74, Article 4 NMSA 1978] that the generator has generated

a particu]31:/time period and the disposition of all hazardous waste reported, the
efforts undertake~fduring a particular time period to reduce the volume and toxicity of
waste generate4/~nd the changes in volume and toxicity of waste actually achieved during
a tiJfle period in comparison with previous time periods; and

(1);{ the use of a manifest system and any other reasonable means necessary to
assure thaX/all hazardous waste generated is designated for treatment, storage or disposal
in, and i1l'Tives at, treatment, storage or disposal facilities, other than facilities on the
premisf~where the waste is generated, for which a permit has been issued pursuant to the
Haz:vaous Waste Act; and that the generator of hazardous waste has a program in place to
re¥ce the volume or quality and toxicity ofwaste to the degree determined by the generator
tibe economically practicable; and that the proposed method of treatment, storage or
ltisposal is that method available to the that minimizes the

Lpr€SeRt and {utuTel,fH'eat to ~cm klealtJi and tJie envirONment;
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74-4-4 ENV1RONMENTALIMPROVEMENT 74-4-4

~ (3) establishing standards ai'pliGable~ transpGI'ters at: na;>;ardGus waste identified
or listed under this subsection or of fuel produced from any such hazardous waste or of fuel/I
from such waste and any other material, as may be necessary to protect human health and /
the environment, including hut not limited to requirements for: /

(a) record-keeping concerning the hazardous waste transported and its sot4e
and delivery points; /

(b) transportation of the hazardous waste only if properly labeled; /
(c) compliance with the manifest system referred to in SubparagrajiJh (h) of

Paragraph (2) of this subsection; and I
(d) transportation of all the hazardous waste only to the hazatClous waste

treatment, storage or disposal facilities that the shipper designates on the mahifest form to
be a facility holding a permit issued pursuant to the Hazardous Waste M or the federal
Resource Conservation and Recovery Act of 1976, as amended, 42 U.S.c!6901 et seq.;

(4) establishing standards applicable to distributors or marketers of any fuel
produced from hazardous waste, or any fuel that contains hazardo¥'waste, for:

(a) furnishing the information stating the location and fi¢neral description of the
facility; and /

(b) furnishing the information describing the pro/uction or energy recovery
activity carried out at the facility; I

(5) establishing performance standards as may be niessary to protect human health
and the environment applicable to owners and operators of facilities for the treatment,
storage or disposal of hazardous waste identified or list under this section, distinguishing,
where appropriate, between new facilities and fa lities in existence on the date of
promulgation, including but not limited to require ents for:

(a) maintaining the records of all haza ous waste identified or listed under this
subsection that is treated, stored or disposed ,as the case may be, and the manner in
which such waste was treated, stored or disp ed of;

(b) satisfactory reporting, mon~ring, inspection and compliance with the
manifest system referred to in SubparagrtPh (h) of Paragraph (2) of this subsection;

(c) treatment, storage or disrSsal of all such waste and any liquid that is not a
hazardous waste, except with respect/o underground injection control into deep injection
wells, received by the facility pursua.tft to such operating methods, techniques and practices

/ .

as may be satisfactory to the secn¢ary;
(d) location, design ar,il construction of hazardous waste treatment, disposal or

storage facilities; //
(e) contingency pJ8'ns for effective action to minimize unanticipated damage

from any treatment, stora~'or disposal of any hazardous waste;
(f) maintenan~~ and operation of the facilities and requiring any additional

qualifications as to oWl)..lrship, continuity of operation, training for personnel and financial
responsibility, includiig financial responsibility for corrective action, as may be necessary or
desirable; /

(g) co~liance with the requirements of Paragraph of this subsection
respecting pen¢s for treatment, storage or disposal;

(h)/~he taking of corrective action for all releases of hazardous waste or
constituentyfrom any solid waste management unit at a treatment, storage or disposal
ia',ill.LoY, re,gardless of the time at which waste was placed in the and

I (i) the taking of corrective action beyond a facility's boundaries where necessary
to protEtct human health and the environment unless the owner or operator of the facility
conc,tned demonstrates to the satisfaction of the secretary that, despite the owner's or
opytator's best efforts, the owner or operator was unable to obtain the necessary permission
if undertake such action. Regulations adopted and promulgated under this subparagraph

jshall take effect immediately and shall apply to all facilities operating under permits issued
,L under Paragraph (6j ofthis subsec1;i~I~Hito all Landfills, surface impoundm,mtg and 'i'/lil.ste
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pile units, including any nev,' units, replacements ef existsing units or lateral expansions oy'
existing units, that receive hazardous waste after July 26, 1982. No private entity shall J*­
precluded by reason of criteria established under Subparagraph (D of this paragra~hf m
the ownership or operation of facilities providing hazardous waste treatment, stor e or
disposal services where the entity can provide assurance of financial responsibil" y and
continuity of operation consistent with the degree and duration of risks associated, ith the
treatment, storage or disposal of specified hazardous waste; /

(6) requiring each person owning or operating or both an existing facilit~rplanning,
to construct a new facility for the treatment, storage or disposal of hazardous waste
identified or listed under this subsection to have a permit issued pursuan0 requirements
established by the board; /

(7) establishing procedures for the issuance, suspension, revocatj6n and modification
of permits issued under Paragraph (6) of this subsection, which regulions shall provide for
public notice, public comment and an opportunity for a hearin prior to the issuance,
suspension, revocation or major modification of any permit unless therwise provided in the
Hazardous Waste Act;

(8) defining major and minor modifications; and /
(9) establishing procedures for the inspection of faciljt'ies for the treatment, storage

and disposal of hazardous waste that govern the miniml.lri1 frequency and manner of the
inspections, the manner in which records of the ins~e~ns shall be maintained and the
manner in which reports of the inspections shal};+D~: filed; provided, however, that
inspections of permitted facilities shall occur no lesroften than every two years.

B. The board shall adopt regulations: /
(1) concerning hazardous substance initidts; and
(2) requiring notification to the depart nt of any hazardous substance incidents.

C. The board shall adopt regulations conc f ning underground storage tanks as may be
necessary to protect public health and the eytvironment that are equivalent to and no more
stringent than federal regulations adoptedlby the federal environmental protection agency
pursuant to the federal Resource Conse¢ation and Recovery Act of 1976, as amended, and

that s~~~l ~~;~~:~ds for the instal' {on, operation and maintenance of underground
storage tanks; jW

(2) requirements for fina~al responsibility;
(3) standards for invent,!Jfy control;
(4) standards for the dytection ofleaks from and the integrity testing and monitoring

of underground storage tan){s;
(5) standards for t~ closure and dismantling of underground storage tanks;
(6) requirementstfor record-keeping; and
(7) requiremenJ§ for the reporting, containment and remediation of all leaks from

any underground stji!Tage tanks.
D. Notwithstan~01ngthe provisions of Subsection A of this the board may adopt

regulations for t)le management of hazardous waste and hazardous waste transformation
that are more/"Stringent than federal regulations adopted by the federal environmental
protection agincy pursuant to the federal Resource Conservation and Recovery Act of 1976,
as amende,£{, if the board determines, after notice and public hearing, that such federal
regulatioi~are not sufficient to protect public health and the environment. As used in this
subsect)6n, "transformation" means an incinerator, pyrolysis, distillation, gasification or
biological conversion other than composting.

Elln the event the board wishes to adopt regulations that are identical with regulations
a¥pted by an agency of the federal government, the board, after notice and hearing, may
;idopt such regulations by reference to the federal regulations without setting forth the

lprovis:ions4'i~.~a&1I-rf'le*g1::tuHli'!a4iitiftol£n~sf:-.~~~~~-~~~~-~~~~~-~-~~~~
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,
Laws 1977, ch. 313, § 4; 1981 (1st 8.8.), ch. 8, § 4;
1987, ch. 179, § 3; 1989, ch. 322, § 2; 1992, ch. 43,
§ 2; 1993, ch. 127, § 1.

Cross references. - For definition of "depart­
ment," see 74-4-3 NMSA 1978.

The 1992 amendment, effective March 6, 1992,
substituted "secretary" for "director" in Subsections
A(2)(g}, A(5)(c), ana in the first sentence of Subsec­
tion A(5)(i); inserted "adopted and" in the second
sel)tence of Subsection A(5)(i); substituted "owning
or operating or both" for "owning and operating" in
Subsection A(6); rewrote Subsection A(7); added
present Subsection A(S); redesignated former Sub­
section A(S) as present Subsection A(9); substituted
"department" for "division" in Subsection B(2); and
made minor stylistic changes throughout the section

The 1993 amendment, effective June 18, 1993,
inserted "as may be necessary to protect public
health and the environment, that are" in the intro­
ductory language in Subsection A; inserted "as may
be necessary to protect public health and the envi­
ronment" in the introductory langnage in Subsection
C; added present Subsection D and redesignated
former Subsection D as present Subsection E

Resource Conservation and Recovery Act. ­
The Resource Conservation and Recovery Act of
1976, referred to in several places in this section,
appears as 42 U S.C § 6901 et seq

No excuse from compliance where insuffi-

owner or operator of an underground storage tank
which has experienced a release is not excused fro
compliance with corrective action requirements y
reason of the insufficiency or unavailability of n­
ies in the corrective action fund to meet the c ts of
corrective action. 1991 Op Att'y Gen. No. 91- .

Federal.sovereign immunity waive - Re­
source Conservation and Recovery Act 2 U.S.C.
§ 6961) waived federal sovereign immu . y from cer­
tain state imposed permit conditions dressing the
presence of radionuclides in the dis sal of hazard­
ous waste at the Los Alamos Na onal Laboratory
where the conditions imposed by e permit to incin­
erate hazardous waste at t laboratory imple­
mented objective, preexistin state standard that
was capable of uniform app cation and was consid­
ered a "requirement" und r Resource Conservation
and Recovery Act Unite States v New Mexico, 32
F 3d 494 (lOth Cir. 199

Am. Jur. 2d, A.L. . and C.J.S. references. ­
61A Am Jur 2d Po ution Control § 4

State or local r lation of transportation of haz-
ardous material as pre-empted by Hazardous Mate­
rials Transpo tion Act (49 U.S C S. § IS01 et seq ),
78 A L R. Fe . 289

What co titutes "hazardous waste" subject to reg­
ulation u der Resource Conservation and Recovery
Act (42· SCS §§ 6901 et seq.), 135 A L R. Fed. 197.

Permits; issuance; denial; modification; suspension; revo­
cation.

Recovery of punitive damages for injuries resulting
from transport, handling, and storage of toxic or
hazardous substances, 39 A L.R.5th 763

State or local regulation of transportation of haz­
ardous materials as pre-empted by Hazardous Mate­
rials Transportation Act (49 U.S C.S. § 1801 et seq.),
78 A.L R. Fed 289

History: 1978 Comp.,
Laws 1981 (1st 8.S.), ch ,§ 5; 1989, ch. 322, § 3.

Am. Jur. 2d, A.L.R. nd C.J.S. references. ­
Common-law strict Ii ility in tort of prior land­
owner or lessee to s sequent owner for contamina­
tion of land with azardous waste resulting from
prior owner's or essee's abnormally dangerous or
ultrahazardous ctivity, 13 A L R,5th 600

74-4-4.1. Hazardous agricultural was e; duties and responsibilities
of the department of a culture.

A. The department of agriculture shall be responsible for the enforcement of all board
regulations adopted pursuant to the Haza ous Waste Act [Chapter 74, Article 4 NMSA
1978] regarding generators of hazardou agricultural waste. The division shall enforce
those board regulations pertaining to transporters, treaters, storers and disposers of
hazardous agricultural waste.

B. In the exercise of the respons' ility prescribed in Subsection A of this section, the
department of agriculture shall h e the same authority as that delegated to the division,
including the director.

C. In the adoption of regula ons pertaining to hazardous agricultural waste, the board
shall make a reasonable effi t to consult with the department of agriculture prior to the
adoption of the regulation . The department of agriculture shall serve as the technical
consultant to the board 0 matters concerning hazardous agricultural waste.

Each application for a permit pursuant to the Hazardous Waste Act [Chapter 74,
A icle 4 NMSA 1978] shall contain information as may be required pursuant to Section

4-4-4.7 NMSA 1978 or pursuant to regulations promulgated by the board, including
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74-4-4.2 HAZARDOUS WASTES 74-4-4.2

(1) estimates 'with Fespeet to the eompositioB:, quaatity aad eoaeeatFatiOB of aay
hazardous waste identified or listed under Subsection A of Section 74-4-4 NMSA 1978 or
combinations of any hazardous waste and other solid waste proposed to be disposed of,
treated, transported or stored and the time, frequency or rate at which the waste is propose
to be disposed of, treated, transported or stored; and

(2) the site where hazardous waste or the products of treatment ofhazardous w ste
will be disposed of, treated, transported to or stored.

B. Hazardous waste permits issued after April 8, 1987 shall require corrective a ion for
all releases of hazardous waste or constituents from any solid waste managemen unit at a
treatment, storage or disposal facility seeking a permit under this section.

C. The division shall provide timely review on all permit applications. Una determi­
nation by the secretary that the applicant has met the requirements ado:g ed pursuant to
Section 74-4-4 NMSA 1978, the secretary may issue a permit or a per It subject to any
conditions necessary to protect human health and the environment fo the facility.

D. The secretary may deny any permit application or modifY, s pend or revoke any
permit issued pursuant to the Hazardous Waste Act if the applica or permittee has:

(1) knowingly and willfully misrepresented a material fa in the application for a
permit;

(2) refused to disclose the information required und r the provisions of Section
74-4-4.7 NMSA 1978;

(3) been convicted in any court, within ten years i mediately preceding the date of
submission of the permit application, of:

(a) a felony or other crime involving moral urpitude; or
(b) a crime defined by state or federal sta tes as involving or being in restraint

of trade, price-fixing, bribery or fraud;
(4) exhibited a history ofwillful disregard or environmental laws ofany state or the

United States;
(5) had any permit revoked or perma ntly suspended for cause under the environ­

mental laws of any state or the United St s; or
(6) violated any provision of the zardous Waste Act, any regulation adopted and

promulgated pursuant to that act or a condition of a permit issued under that act.
E. In making a finding under Sub ection D of this section, the secretary may consider

aggravating and mitigating factors
F. Ifan applicant or permittee hose permit is being considered for denial or revocation,

respectively, on any basis provi d by Subsection D of this section has submitted an action
plan that has been approved i writing by the secretary, and plan approval includes a period
of operation under a cond' ional permit that will allow the applicant or permittee a
reasonable opportunity demonstrate its rehabilitation, the secretary may issue a
conditional permit for a easonable period of time. In approving an action plan intended to
demonstrate rehabilit ion, the secretary may consider:

(1) impIerne ation by the applicant or permittee of formal policies;
(2) traillin rograms and management control to minimize and prevent the occur­

rence of future .olations;
(3) inst lation by the applicant or permittee of internal environmental auditing

programs;
(4) e applicant's release or the permittee's release subsequent to serving a period

of incarc ation or paying a fine, or both after conviction of any crime listed in Subsection
D of t 's section; and

(5) any other factors the secretary deems relevant.
. Notwithstanding the provisions of Subsection D of this section:

(1) a research, development and demonstration permit may be terminated upon the
aetermination by the secretary that termination is necessary to protect human health or the
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demonstrated by the permittee.
H. No ruling shall be made on permit issuance, major modification, suspension

revocation without an opportunity for a public hearing at which all interested persons
be given a reasonable chance to submit data, views or arguments orally or in writin d to
examine witnesses testifying at the hearing; provided, however, that the secret ry may,
pursuant to Section 74-4-10 NMSA 1978, order the immediate termination of research
development and demonstration permit whenever the secretary determines t at termina­
tion is necessary to protect human health or the environment and may order e immediate
suspension or revocation of a permit for a facility that has been ordered take corrective
action or other response measures for releases of hazardous waste into e environment.

I. The secretary shall hold a public hearing on a minor permit odification if the
secretary determines that there is significant public interest in the inor modification.

J. The board shall provide a schedule of fees for businesses gene ating hazardous waste
or seeking a permit for the management of hazardous waste, tob deposited to the credit of
the hazardous waste fund, including but not limited to:

(1) a hazardous waste business fee applicable to any b iness engaged in a regulated
hazardous waste activity, which shall be an annual flat fee ased on the type of activity;

(2) a hazardous waste generation fee applicable to y business generating hazard­
ous waste, which shall be based on the quantity of ha rdous waste generated annually;
however, when any material listed in Paragraph (2) of ubsection I ofSection 74-4-3 NMSA
1978 is determined by the board to be subject to re ation under Subtitle C of the federal
Resource Conservation and Recovery Act, the bo d may set a generation fee under this
paragraph for that waste based on its volume, to .city, mobility and economic impact on the
regulated entity; and

(3) a hazardous waste permit applica on fee, not exceeding the estimated cost of
investigating the application and issuing t e permit, to be paid at the time the secretary
notifies the applicant by certified mail t t the application has been deemed administra­
tively complete and a technical review' scheduled.

History: 1978 Comp., § 74-4·4.2, ena ed by
Laws 1981 (1st S.S.), ch. 8, § 6; 1987, c 179, § 4;
1989, ch. 322, § 4; 1992, ch. 43, § 3.

The 1992 amendment, effective M ch 6, 1992,
substituted the present section catc ine for "Per­
mits; issuance and revocation; a peal"; inserted
"pursuant to· Section 74-4-4.7 N A 1978" in the
introductory paragraph of Subs tion A; twice s'ub­
stituted "secretary" for "direct "in Subsection C;
rewrote Subsection D; added resent Subsections E,
F, and G; redesignated fj mer Subsection E as
present Subsection H; ins ted "major" near the be­
ginning of Subsection while substituting "secre­
tary" for "division" ne the middle of that subsec­
tion; added presen Subsection I; redesignated
former Subsection F as present Subsection J; substi­
tuted "secretary" r "director" in Subsection J(3);
deleted former ubsections G and H, relating to
appeal; and m e minor stylistic changes throughout
the section

Federal Resource Conservation and Recov­
ery Act. - Subtitle C of the federal Resource Con­
servation and Recovery Act, referred to in Snbsection
J(2l, appears as 42 USC § 6921.

Federal sovereign immunity waived. - Re­
source Conservation and Recovery Act (42 U.S.C
§ 6961) waived federal sovereign immunity from cer­
tain state imposed permit conditions addressing the
presence of radionuclides in the disposal of hazard­
ous waste at the Los Alamos National Laboratory
where the conditions imposed by the permit to incin­
erate hazardous waste at the laboratory imple­
mented objective, preexisting state standard that
was capable of uniform application and was consid­
ered a "requirement" under Resource Conservation
and Recovery Act. United States v. New Mexico. 32
F.3d 494 (lOth Cir. 1994).

74-4- .3. Entry; availability of records.

. For purposes of developing or assisting in the development of any regulations,
nducting any study, taking any corrective action or enforcing the provisions of the
azardous Waste Act [Chapter 74, Article 4 NMSA 1978], upon request of the director or his
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(l) 8llJ1 ~~iSefleffites,· stores, treats, 4I'ansports, disposes~
handles or has handled hazardous wastes shall furnish information relating to su91
hazardous wastes and permit the director or his authorized representatives: ,..I

(a) to enter at reasonable times any establishment or other place maintain,u by_
any person where hazardous wastes are or have been generated, stored, treate,;,zdi posed
of or transported from or where an underground storage tank is located; and

(b) to inspect and obtain samples from any person of any hazardous astes and
samples of any containers or labeling for the wastes; and /

(2) any person who owns or operates an underground storage t~n(or any tank
subject to study under Section 9009 of the Resource Conservation and Rec ery Act that is
used for storing regulated substances, shall furnish information relati g to S' ',ch tanks,

/

including their associated equipment and their contents, conduct m¢itoring or testing,
permit the director or his authorized representative at all reasonablrtimes to have access
to and to copy aU records relating to such tanks and permit the di~ctor or his authorized
representative to have access for corrective action. For the p~poses of developing or
assisting in the development of any regulation, conducting aJ4~ study, taking corrective
action or enforcing the provisions of the Hazardous Waste Act, the director or his authorized

/

representative is authorized: /'
(a) to enter at reasonable times any establisJ;{ment or other place where an

underground storage tank is located; /
j

(b) to inspect or obtain samples from any person of any regulated substance in
such tank; /

(d to conduct monitoring or testing oft9€ tanks, associated equipment, contents
or surrounding soils, air, surface water or groun?, water; and

Cd) to take corrective action. /
B. Any person owning property to which ~cess is necessary in order to investigate or

clean up a facility where hazardous wastejs generated, stored, treated or disposed of, or
'Where underground storage tanks are lo)ited, shall:

(1) permit the director or his au1)iorized representative to obtain samples of soil or
ground water, or both, at reasonable !fmes; and

(2) provide access to such froperty for structures or equipment necessary to
monitoring or cleanup of hazardois wastes or leaking from underground storage tanks;
provided that: /

(a) such structures ?!' equipment do not unreasonably interfere with the owner's
use of the property; or /

(b) the owner ifadequately compensated for activities which unreasonably
interfere with his use or !i!ujoyment of such property.

C. Each inspection s~ll be commenced and completed with reasonable promptness. If
the director or his rep¢sentative obtains any samples, prior to leaving the premises he shaH
give to the owner, oge'rator or agent in charge a receipt describing the sample obtained and,
if requested, a por,tfon of each sample equal in volume or weight to the portion retained. If
any analysis is ~de of the samples, a copy of the results of the analysis shall be furnished
promptly to th/owner, operator or agent in charge.

D. Any rey6rds, reports or information obtained by the division under this section shall
be availab~'to the public, except that upon a showing satisfactory to the division that
records, r,eports or information, or a particular part thereof: to which the director or his
authori<l':6d representatives have access under this section, if made public, would divulge

j

inforqration entitled to protection under Section 1905 of Title 18 of the United States Code,
sucl:0nformation or particular portion thereof shall be considered confidential, except that
su¢h record, report, document or information may be disclosed to officers, employees or
~thorized of the United States concerned with carrying out the Resource

/~:~:~:~~onand __ or when relevant in any und.~e~r~th~e~~~~~~
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History: 1978 Comp., ~ 74-4-4,3, enacted by
Laws 1981 (lst S.S.), ct!. 8, § 7; 1987, ch, 179, § 5;
1989, ch. 322, § 5.

Resource Conservation and Recovery Act. ­
See 42 USC. § 6901 et seq

Areas subject to inspection. - Regardless of
whether each specific part of the premises is subject
to regulation, the statute clearly allows an inspec·
tion of all areas where the hazardous waste is being
generated, whether it is in an enclosed facility or
not New Mexico Envtl Imp. Div v Climax Chern.
Co., 105 N M. 439, 733 P.2d 1322 (Ct App 1987).

Search warrant reqnired in absence of con·
sent. - In the event consent to enter and inspect

Eo ,dilly person.ao~jeel.7~e~~ieR&ef~ijon1905 ofTitle 18 oHhe United States /
Code who knowingly and willfully divulges or discloses any information entitled yl
protection under this subsection shall, upon conviction, be subject to a fine of not more tlyin
five thousand dollars ($5,000) or to imprisonment not to exceed one year or both. /

F. In submitting data under the Hazardous Waste Act, a person required to provid,t such
data may: /

(1) designate the data the person believes is entitled to protection uptder this
subsection; and /

(2) submit such designated data separately from other data submitt~ under the
Hazardous Waste Act. A designation under this paragraph shall be made inArriting and in
such manner as the director may prescribe. /

/
premises for compliance witi'! this article is denied,
an administrative search jarrant is required New
Mexico Envtl. Imp. DiiV./V Climax Chern. Co., 105
N M 439, 733 P.2d 132/' (Ct. App 1987)

Venue in actionLor search warrant. - An
action by which threnvironmental improvement di­
vision sought an idministrative warrant for inspec­
tion under this}rticle was a transitory action and
venue was cory>:rolled by 38-3-1A NMSA1978, which
allows an acyon to be brought in a county where the
plaintiff r"¥3ides. New Mexico Envtl. Imp Div. v.
Climax Cf{em Co., 105 N.M. 439, 733 P.2d 1322 (Ct.
App 19$'7)

/
I

74-4-4.4. Underground storage tank~lregistration; installer certifi-
cation; fees. //

/
A. By regulation, the board shall require/an owner of an underground storage tank to

register the tank with the division and /tmpose reasonable conditions for registration
including the submission of plans, speci~tions and other relevant inforfilation relating to
the tank. For purposes of this subsecti0'n only, the term "owner" means: in the case of an
underground storage tank in use on 1)f6vember 8, 1984 or brought into use after that date,
any person who owns an undergrOly\d storage tank used for storage, use, or dispensing of
regulated substances; and in the case of an underground storage tank in use before

/ .
November 8, 1984 but no long¢ 111 use on that date, any person who owned such tank
immediately before the discontihuation ofits use. The owner ofa tank taken out ofoperation
on or before January 1, 1974,sb.all not be required to notify under this subsection. The owner
of a tank taken out of opel~tion after January 1, 1974 and removed from the ground prior
to November 8, 1984 s48ll not be required to notify under this subsection. Evidence of
cun-ent registration pl}rSuant to this subsection shall be available for inspection at the site
of the underground sforage tank.

B. By regulation/the board shall any person who, beginning days after the
United States en,;,ibnmental protection agency administrator prescribes the form of notice
pursuant to Se¢ion 9002(a)(5) of the Resource Conservation and Recovery Act and for
eighteen mont-fis thereafter, deposits a regulated substance into an underground storage
tank to give;h.otice of the registration requirements of Subsection A of this section to the
owner and/operator of the tank.

C. Byjegulation, the board may require tank installers to obtain certification from the
divisioi and develop procedures {or certification which will ensure that underground
sto~:;te tanks are installed and repaired in a manner which will not encourage or facilitate
leafmg. If the hOaJ-d requires certification, it shall be unlawful for a person to install or
lJ.Pair an underground storage t.'ank unless he is a certified tank installer. In accordance

;With the Uniform Act to 61-1-31 NMSA 1978], the division may swspEmd
-"-4*'f'evoke t~ert.i:fieatieR~fet"-a--t~~-i£'8t~k-'i'~f'~~t~+la~t-fh~e~:~~~~~~~~~~-
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,
(2) exhibited gross incompetence in the installation or repair of an undergrou

storage tank; or
(3) was derelict in the performance of a duty as a certified tank installer.

D. By regulation, the board shall a schedule of fees sufficient to fray the
reasonable and necessary costs of:

(1) reviewing and acting upon applications for the registration underground
storage tanks;

(2) reviewing and acting upon applications for the certification tank installers; and
(3) implementing and enforcing any provision of the Hazar us Waste Act lChapter

74, Article 4 NMSA 1978] applicable to underground storage anks and tank installers
including standards for the installation, operation and mainte ance of underground storage
tanks and for the certification of tank installers.

History: 1978 Comp., § 74·4·4.4, enacted by
Laws 1987, ch. 179, § 6; 1989, ch. 322, § 6.

Cross references. - For hazardous waste emer­
gency fund, see 74-4-8 NMSA 1978

Res l-ce Conservation and Recovery Act_ ­
Sec n 9002(a)(5) of the Resource Conservation and

covery Act, referred to in Subsection B, appears as
212 U.S.C § 6991a(a)(5).

74-4-4.5. Hazardous waste fu created; appropriation.

A. There is created in the state reasury the "hazardous waste fund" which shall be
administered by the division. AI alances in the fund are appropriated to the division for
the sole purpose of meeting n essary expenses in the administration and operation of the
hazardous waste program.

B. All fees collected rsuant to Subsection F of Section 74-4-4.2 NMSA 1978 shall be
transmitted to the st e treasurer for credit to the hazardous waste fund.

74-4- .. Repealed.

epeals. - Laws 1989, ch. 322, § 17 repeals
-4-4.6 NMSA 1978, as enacted by Laws 1989, ch. ..

storage tank fund, effective July 1, 1992. For provi­
sions of former section, see 1990 Replacement Pam-

74-4~4.7. Permit applicant disclosure.

A. Every applicant for a permit pursuant to the Hazardous Waste Act lChapter 74, Article
4 NMSA 1978] shall file a disclosure statement with the department with the information
required by, and on a form developed by, the department in cooperation with the department
of public safety, at the same time the applicant files the application for a with the
secretary.

transmit to the secretary an investigative report on the applicant based in par on the
disclosure statement. The report shall be prepared and transmitted wit' nety days after
the receipt of a copy of an applicant's disclosure statement fro epartment. Upon good
cause, the ninety days may be extended for a reaso period of time by the secretary.

C. In preparing the investigative epartment of public safety may request and
receive criminal from the federal bureau of investiga-
tion or any other law agency or organization. While the investigative report is

of safety, the secretary may also
person who will be or could be to be involved
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oontron~interest~~~permit~e depal"tmeM of pabHe safety _~ajDtllift
confidentialit}' regarding the informationre~~l~genc'yas may be
imposed by thl!ta~ency~~ti:oifl'Orprovidingthat information to the department of

"1ftlbtlCsmety;- ......~~ ..~--.~-~
D. All persons required to file a disclosure shall provide any assistance or information

requested by the department of public safety or the secretary and shall cooperate in any
inquiry or investigation conducted by the department of public safety or any inquiry,
investigation or hearing conducted by the secretary. Nothing in this section shall be
construed to waive a person's constitutional right against self-incrimination.

E. If an}' of the information required to be included in the disclosure statement changes,
or if any information is added after filing the statement, the person required to file it shall
provide that information in writing to the secretary within thirty days after the change or
addition. Failure to provide the information within thirty days may constitute the basis for
the revocation of, or denial of an application for, any permit issued or applied for in
accordance with Section 74-4-4.2 NMSA 1978, but only if, prior to any denial or revocation,
the secretary notifies the applicant or permittee of the secretary's intention to do so and
gives the applicant or permittee fourteen days from the date of the notice to explain why the
information was not provided within the required thirty-day period. The secretary shall
consider this information when determining whether to revoke or deny the permit.

F. No person shall be required to submit the disclosure statement required by this section
if the person is:

(1) the United States or any agency or instrumentality of the United States;
(2) a state or any agency or political subdivision of a state; or
(3) a corporation or an officer, director or shareholder of that corporation and that

corporation:
(a) has on file and in effect with the federal securities and exchange commission

a registration statement required under Section 5, Chapter 38, Title 1 of the federal
Securities Act of 1933, as amended;

(b) submits to the secretary with the application for a permit evidence of the
registration described in Subparagraph (a) of this paragraph and a copy ofthe corporation's
most recent annual form lO-K or an equivalent report; and

(c) submits to the secretary on the annual anniversary of the date ofthe issuance
of any permit it holds pursuant to the Hazardous Waste Act evidence of registration
described in Subparagraph (a) of this paragraph and a copy of the corporation's most recent
annual form lO-K or an equivalent report.

History: 1978 Comp., § 74-4-4.7, enacted by
Laws 1992, ch. 43, § 4.

Securities Act of 1933. - Section 5, Chapter 38,

Title 1 of the Federal Securities Act of 1933, appears
as 15 USC § 77e(c)

.74-4 4.8. Undergrouad storage tan~~~l8teQ;rappcF&pr:W;iQB.-~

A. There is created in the state treasury the "underground storage tank fund" c shall
be administered by the department. All balances in the fund are opriated to the
department for the sole purpose of meeting necessary expense' e administration and
operation of the underground storage tank pnJg!·aUl.

B. All fees collected pursuant to Subsection 6t~Se(~tioln 74-4-4.4 NMSA 1978 shall be
transmitted to the state treasurer for the underground storage tank fund.

C. Balances remaining in storage tank fund at the end of the fiscal year
shall not revert to the getlerl!U

History' 1993, ch. 298, :l 2.
I er's notes. - Laws 1993, ch 100, 7
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and was approved March 31,1993 However, because



74-4-5 HAZARDOUS WASTES 74-4-7

'4~~29i3T~~-apjWOvefl.-Apri}-7,-~;-·the-tl&-·~-·_-_··

tion as enacted by Laws 1993, ch. 100 has not been
set out. See 12-1-8 NMSA 1978.

"board" in the first sentence of the introductory para­
graph of Subsection A; inserted "the environment or"
in Subsection AU); deleted former Subsections F, G,
and H, relating to appeal; and made minor stylistic
changes throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. ­
61A Am Jur. 2d Pollution Control § 4.

/-
74-4-5. Adoption regulations; notice and hearing. /

A. No regulation shan be adopted, amended or repealed until after a public h~ing by
the board. Hearings on regulations shall be held in Santa Fe or in an area ifthe state
substantially affected by the regulations. In making its regulations, the board all give the
weight it deems appropriate to an relevant facts and circumstances presente at the public
hearing, including but not limited to:

(1) the character and degree of injury to or interference with t environment or
public health; and

(2) the technical practicability and economic reasonableness o/the regulation.
B. Notice of the hearing shall be given at least thirty days prior ji6 the hearing date and

shall state the subject, the time and the place of the hearing a,(d the manner in which
interested persons may present their views. The notice shall ~o state where interested
persons may secure copies of any proposed regulation. The notice shall be published in a
newspaper of general circulation in the area affected. Reassn;able effort shall be made to
give notice to all persons who have made a written request/to the board for advance notice
of hearings. /1

C. At the hearing, the board shall allow all interesteSl/persons reasonable opportunity to
submit data, views or arguments orally or in writing artd to examine witnesses testifying at

/

the hearing. Any person heard or represented at thyl' hearing shall be given written notice
of the action of the board. /

D. The board may designate a hearing officer t/take evidence in the hearing. A transcript
shall be made of the entire hearing proceeding£.

E. No regulation or amendment or repealof a regulation adopted by the board shan
become effective until thirty days after it~1iling under the State Rules Act [Chapter 14,
Article 4 NMSA 1978]. /

7
History: 1953 Comp., § 12-9B-5, enact~ by

Laws 1977, ch. 313, § 5; 1992, ch. 43, § 5. /
Cross references. - As to notice by pi}b1ication,

see 14-11-1 NMSA 1978 et seq I
The 1992 amendment, effective Match 6, 1992,

deleted "appeal" at the end of the secMon catchline;
deleted "environmental improvel"ht" preceding

74-4-6. Repealed. /

Compiler's notes. - Laws 1992, ch. 43, § 6 en­
acted a section designated 74-4-6 NMSA 1978 which
has been redesignated by the compiler as 74-4-14
NMSA 1978.

Repeals. - Laws 1981 Ost S.S.), ch. 8, § 12,
repeals 74-4-6 NMSA 19 ,relating to disposal of
out-of-state hazardous aste, effective April 14,
1981.

dni'1sl.on may:
take any action necessary or appropriate to protect persons from injury or other

uu.,u,/ •• u .•"u might arise from hazardous substance incidents, including but not limited to
for cleanup and disposal, coordinating the activities of other public officials and

other action the division deems necessary or appropriate;
B. any person who may have incurred or may incur from a

59



74-4-8 ENVIRONMENTAL IMPROVEMENT

e. assess char ges against per so

74-4-10

costs the division incurs in cleanup of hazardous substance incidents, disposal of hazard s
substances and for damage to state property. Amounts received in payment 0 such
assessments shaH be deposited in the hazardous waste emergency fund. Any per who is
assessed charges pursuant to this subsection may appeal the assessment t the district
court within thirty days of receipt of notice of the assessment.

History: 1953 Comp., § 12-9B-7, enacted by
Laws 1977, ell.. 313, § 7; 1989, ch.. 322, § 9.

Cross references. - For definition of "division,"
see 74-4-3 NMSA 1978 For procedures governing
administrative appeals to the district court, see Rule
1-074 NMRA.

74-4-8. Emergency fund.

CompHer's notes. or scope of review of the
district court, see mora v. Village of Ruidoso
Downs, 120 N.M 8,907 P.2d 182 (l995)

Am. JUl'. 2 ,A.L.R. and C.J.S. references.
61AAm J . 2d Pollution Control §§ 4, 719, 1136 et
seq.

The "hazardous waste emergency fund" .s created in the state treasury. This fund shall be
used for cleanup of hazardous subst ce incidents, disposal of hazardous substances and
necessary repairs to or replaceme of state property and may be used for the state's share
of any response action taken er the Comprehensive Environmental Response, Compen­
sation, and Liability Act 0 980, 42 U.S.C. Sections 9601 et seq. The administrative and
technical expenses of ntaining an emergency response program within the division shall
be reimbursable on quarterly basis froll1 this fund. Any penalties collected by the division
shaH be credite to this fund. Amounts in the fund shaH be deposited with the state
treasurer a then disbursed pursuant to vouchers signed by the director or his authorized
represen tive upon warrants drawn by the secretary of finance and administration.

story: 1953 Comp., § 12-9B-8, enacted by
aws 1977, ch. 313, § 8; 1983, ch. 301, § 81; 1983,. .

Cross references. -. For definitions of "director"
and "division," see 74-4-3 NMSA 1978.

74-4-9. Existing hazardous waste facilities; interim status.

Any person owning or operating a hazardous waste facility who has met the requirements
for interim status under 42 U.S.C. 6925 shall be deemed to have interim status under the
Hazardous Waste Act [Chapter 74, Article 4 NMSA 1978J.

History: 197B Comp., § 74-4-9, enacted by
Laws 1989, ch. 322, § 11.

Repeals and reenactments. - Laws 1989, ch.
322, § 11 repeals former 74-4-9 NMSA 1978, as en-

74 4 10. Enrol'cem

acted by Laws 1981 (lst S S ), ch. 8, § 8, and enacts
the above section, effective April 7, 1989 For former
provisions, see 1988 Replacement Pamphlet

A. Whenever on the basis of any information the secretary determines that a erson
has violated, is violating or threatens to violate any requirement of the H rdous Waste
Act [Chapter 74, Article 4 NMSA 19781, any regulation adopted and mulgated pursuant
to that act or any condition of a issued pursuant to t act, the secretary may:

(1) issue a compliance order stating with rea a Ie specificity the nature of the
violation or threatened violation and l'equi' compliance immediately or within a
specified time period or assessing a civ' nalty for any past or current violation, or both;
or

in district court for appropriate relief, including a

se,ctlon may include a suspension or
pe][lUILY assessed in the order shall not
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The 1992 amendment, effective March 6, 1992,
added "civil penalties" at the end of the section
catchline, substituted for "director" sev-

~jsto'ry: HI53 Comp., *12-9B.I0, enacted by
ch. 313, § 10; reenacted by 1981 Ost

ch. 8, § 9; ch. 179, § 8; 1989, ch. 322,

. assessing the penalty, the secreta!'y shaH take into aecount the seriousness of the violat.ioll/
and. any good-faith efforts to comply with the applicable requirements. For violatio~
related to underground storage tanks, "per violation" means per tank. / -

C. If a violator fails to take corrective actions within the time specified in a comp?,nce
order, the secretary may: I

(1) assess a civil penalty of not more than twenty-five thousand dollars ($2;¥,OOO) for
each day of continued noncompliance with the order; and /

(2) suspend or revoke any permit issued to the violator pursuant to th~Hazardous
Waste Act. /

D. Whenever on the basis of any information the secretary determinesthat the imme­
diate termination of a research, development and demonstration perm}( is necessary to
protect human health and the environment, the secretary may oyfer an immediate
termination of all research, development and demonstration operatio~permitted pursuant
to the Hazardous Waste Act at the facility. /

E. Whenever on the basis ofany information the secretary deteeiitines that there is or has
been a release ofhazardous waste into the environment from a flJ llity authorized to operate
under Section 74-4-9 NMSA 1978, the secretary may issue l\rl order requiring corrective
action, including corrective action beyond a facility's bounda?es or other response measure
as he deems necessary to protect human health or the environment or may commence an
action in district court in the district in which the facilit/is located for appropriate relief,
including a temporary or permanent injunction. ;1;'

F. Any order issued under Subsection E of this ction may include a suspension or
revocation ofauthorization to operate under Section. 4-4-9 NMSA 1978 and shall state with
reasonable specificity the nature ofthe required colective action or other response measure
and shall specify a time for compliance. Ifany peIiSon named in an order fails to comply with
the order, the secretary may assess, and the'drson shall be liable to the state for a civil
penalty in an amount not to exceed ten thousand dollars ($10,000) for each day of
noncompliance with the order. II

G. Any order issued pursuant to this syction, any other enforcement proceeding initiated
pursuant to this section or any claim j 40r personal or property injury arising from any
conduct for which evidence of financia 'responsibility must be provided may be issued to or
taken against the insurer or guara or of an owner or operator of a treatment, storage or
disposal facility or underground s rage tank if:

(1) the owner or operator 's in bankruptcy, reorganization or arrangement pursuant
to the federal Bankruptcy Cod ; or

(2) jurisdiction in an);: state or federal court cannot with reasonable diligence be
obtained over an owner or perator likely to be solvent at the time of judgment.

H. Any order issued p rsuant to this section shall become final unless, no later than
thirty days after the 0 er is served, the person named in the order submits a written
request to the secre ry for a public hearing. Upon such request the secretary shall
promptly conduct a ublic hearing. The secretary shan appoint an independent hearing
officer to preside er the he1'l.ring. The hearing officer shall make and preserve a
complete record the proceedings and forward his recommendation based on the record to
the secretary, 0 shall make the final decision.

1. In conn ction with any proceeding under this section, the secretary may issue
subpoenas r the attendance and testimony of witnesses and the production of relevant
papers, b ks and documents and may promulgate rules for discovery procedures.

J. Pe alties collected pursuant to an administrative order shan be deposited in the state
treas y to be credited to the hazardous waste emergency fund.
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74-4-10.1 ENVIRONMENTAL IMPROVEMENT 74-4-10.1

duetOfjl pal"agi'aph of 8uhse~&A, and made ~~~~~~~~~~;;~~~~~±~~~~~:;f
stylistic changes throughout the section. . Right to maintain actio VlO ation of

Bankruptcy Code. - The federal Bankruptcy Llil~of-Resu11Fce onservation and Recovery Act
Code, referred to in Subsection G(!2Jwpea~tte-<42USCS § 6973) pertaining to imminent hazards=11 of the Uni . ~r from solid or hazardous waste. 105 A.L.R. Fed. 800.

. . ,.-A~ C.J.l!l. refereRses.

74~4-10.1. Hazardous waste monitoring, analysis and testing.

(1) the presence of any hazardous waste at a facility or site at which hazardous
is or has been stored, treated or disposed of; or

(2) the release of any such waste from such facility or site may nt a substantial
hazard to human health or the environment, he may issue an or requiring the owner or
operator of such facility to conduct such monitoring, tes' , analysis and reporting with
respect to such facility or site as the director deem asonable to ascertain the nature and
extent of such hazard. ~

B. In the case of any facility or site in operation at the time a determination is made
under Subsection A of this secti 'ith respect to the facility or site, if the director finds that
the owner of such facilit site could not reasonably be expected to have actual knowledge
of the presence of ardous waste at such facility or site and of its potential for release, the
director m' "sSue an order requiring the most recent previous owner or operator of such
faci' or site who could reasonably be expected to have actual knowledge to carry out the

~:Fe:<~·cSii:efl:&1'e~·4;e-i£-S~e~Aefthis seetW£u",.---------------~
C. Any order under Subsection A or B of this section shaH require the person to whom

such order is issued to submit to the director, within thirty days from the issuance of such
order, a proposal for carrying out the required monitoring, testing, analysis and reporting.
The director may, after providing such person with an opportunity to confer with the
director respecting such proposal, require such person to carry out such monitoring, testing,
analysis and reporting in accordance with such proposal and such modifications in such
proposaI as the direCtor deems reasonable to ascertain the nature and extent of the hazard.

B of this section is able to conduct monitoring, testing, analysis or reporting satisfacto 0

the director, if the director deems any such action carried out by an owner or opera to be
unsatisfactory or if the director cannot initially determine that there is an owne r operator
referred to in Subsection A or B of this section who is able to conduct s monitoring,
testing, analysis or reporting, the division may:

(a) conduct monitoring, testing or analysis, or any comb' ation thereof, which he
deems reasonable to ascertain the nature and extent of the h rd associated with the site
concerned; or

(b) authorize a local authority or P"';;ftU'U to carry out any such action; and
(c) in either event the director by order, the owner or operator

referred to in Subsection A or B of se(:tlc~1;o fI:linrlblL1nie the division or other authority
or person for the costs of such acj~ivity. to the division pursuant to this
subparagraph shall be deposited to the hazardous waste fund.

(2) No order may be subsection requiring reimbursement of the
costs of any action carried division which confirms the results of an order issued
under Subsection section.

(3) For purp!~~s out this subsection, the director or any authority or other
Paragraph (1) of this subsection may exercise the authorities set

tseyl~fon 74-4-4.3 NMSA 1978.
dil"ector may commence a civil action against any person who fails or refuses to

an order issued under this section. Such action shall be brought in the district
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.,hall have juri.,diGtioo tQkj:rl:<igl'lq~uQ;ir~Q~coo:mmfP~h~'a"u",c:€€l,"::W~~~~~~~~~a8iset;&4El-€fi¥iH:;**'H:l::lt:'n

not to exceed five thousand donal's ($5,000) for each day during which such failure or refus
occurs.

History: 1978 Comp., § 74-4-10.1, enacted by
Laws 1989, ch. 322, § 13.

74-4-11. Penalty; criminal.

A. No person:
(1) shall knowingly transport or cause to be transported any ha ardous waste

identified or listed pursuant to the Hazardous Waste Act [Chapter 74, Artic 4 NMSA 19781
to a facility that does not have a permit under that act or the federal Reso rce Conservation
and Recovery Act; /

(2) shall knowingly treat, store or dispose of any hazardous w~e identified or listed
pursuant to the Hazardous Waste Act: /

(a) without having obtained a hazardous waste perm! pursuant to that act or
the federal Resource Conservation and Recoverv Act; ./

(l?) in knowing violation of any mate;ial condition o/~equirementof a hazardous
waste permit; or f, .

(c) in knowing violation of any material c~dition or requirement of any
applicable interim status regulations or standards; ./

(3) shall knowingly omit material information/or make any false statement or
representation in any application, label, manifest, rec~d, report, permit or other document
filed, maintained or used for purposes of complianclwith the Hazardous Waste Act;

(4) who knowingly generates, stores, tre s, transports, disposes of, exports or
otherwise handles any hazardous waste shall k wingly destroy, alter, conceal or fail to file
any record, application, manifest, report or ot er document required to be maintained or
filed for purposes of compliance with regulat' ns adopted and promulgated pursuant to the
Hazardous Waste Act;

(5) shall knowingly transport wit ut a lllanifest or cause to be transported without
a manifest any hazardous waste re ired by regulations adopted and promulgated
pursuant to the Hazardous Waste Ac to be accompanied by a manifest; or

(6) shall knowingly export azardous waste identified or listed pursuant to the
Hazardous Waste Act:

(a) without the conse t of the receiving country; or
(b) where there ex' ts an international agreement between the United States

and the government of the r: ceiving country establishing notice, export and enforcement
procedures for the transpo ation, treatment, storage and disposal of hazardous wastes, in
a manner that is not in y6nformance with such agreement.

B. Any person who/~olates any of the provisions of Paragraphs (1) through (6) of
Subsection A of this s ,ctlon is guilty of a fourth degree felony and upon conviction shall be
punished by a fine not more than ten thousand dollars \$10,000) per violation per day or
by imprisonment l' a definite term of not more than eighteen months or both. For a second
or subsequent v'olation of the provisions of Paragraphs (1) through (6) of Subsection A of
this section, t person is guilty of a third degree felony and shaH be punished by a fine of
not more th twenty-five thousand dollars ($25,000) per violation per or by ln1Inr',,,,,(,n­

ment for n t more than three years or both.
C. An person who knowingly violates any regulation adopted and promulgated pursu­

ant to bsection C of Section 74-4-4 or 74-4-4.4 NMSA 1978 is guilty of a misdemeanor and
upon onviction shall be punished by a fine of not more than five thousand donal'S ($5,000)
per iolation per day or by imprisonment for a definite term of one year or both. For
v' ations related to underground storage tanks, "per violation" means per tank.

D. person who disposes of or
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74-4-12 ENVIRONMENTAL IMPROVEMENT 74-4-13

74-4-12. Penalty; civil.

the violation that he efflates a sl:Iossansial daftg'ef' of a subst:Bftt:tt'*'1'teI:\i'ei~~tn'mtm'!'l:l"Jntat1
impact, is guilty of a third degree felony if the violation causes a substantial advers
environmental impact.

E. As used in this section, a "substantial adverse environmental impact" exists whe an
act or omission of a person causes harm or damage: ~~f

(1) to human beings; or
(2) to flora, wildlife, fish or other aquatic life or water fowl; to the habitats wildlife,

fish, other aquatic life, water fowl or livestock; to agricultural crops; to any gro d water or
surface water; or to the lands or waters of this state where such harm or dan ge amounts
to more than ten thousand dollars ($10,000).

F. Any person who knowingly transports, treats, stores, disposes 0 or exports any
hazardous waste in violation of Subsection A of this section and who kt ws at the time of
the violation that he creates a substantial danger of death or serious bo111y injury to another
person is guilty of a second degree felony and shall be sentenced to ~erm of imprisonment
not to exceed nine years or a fine not to exceed one hundred thousaJl.d dollars ($100,000), or
both. Any person, other than an individual, that knowingly yansports, treats, stores,
disposes of or exports any hazardous waste in violation of SUb~ctionA of this section and,
knows at that time that it places an individual in imminent daJ'ger ofdeath or serious bodily
injury is guilty of a second degree felony and shall be fined j6 an amount not to exceed two
hundred fifty thousand dollars ($250,000). /

History: 1953 Comp., § 12.98·11, enacted by middle Ithe first sentence while substituting "a
Laws 1977, cb. 313, § 11; 1981 (lst 8.S.), cb. 8, term of imprisonment not to exceed nine years" for
§ 10; 1987, cb. 179, § 9; 1989, ch. 322, § 14; 1992, "ninehears imprisonment" neal' the end of that sen-
ch. 43, § 8. ten~, and made minor stylistic changes throughout

The 1992 amendment, effective March 6, 1992, AI subsection
rewrote the provisions of former Subsection A and Resource Conservation and Recovery Act. -
redesignated them as p:esent Subsections Aand B; The federal Resource Conservation and Recovery
added present SubsectIOns C to E; redeSignated I Act, referred to in Subsection A, appears as 42
former Subsection B as present Subsection F; an

7t
d' in, USC § 6901 et seq

Subsection F substituted "creates a substantial dan- Am. JUl'. 2d, A.L.R. and C.J.8. references. _
gel''' for "thereby places another person in immine 61A Am Jur 2d Pollutwn Control § 80 et seq.
danger" and inserted "to another person" near e

I

Am. Jur. 2d, A.LoR. and C.J.8. references. ­
61AAm, Jur 2d Pollution Control § 2032 et seq

Any person who violates any pI' ision of the Hazardous Waste Act [Chapter 74, Article 4
NMSA 19781, any regulation m e pursuant to that act or any compliance order issued by
the director pursuant to Secti 74-4-10 NMSA 1978 may be assessed a civil penalty not to
exceed ten thousand dollarsJ$lO,OOO) for each day during any portion of which a violation
occurs. For violations relat,a to underground storage tanks, "pel' violation" means per tank.

I
History: 1953 Comp., § 2·9B·12, enacted by

Laws 1977, ch. 313, § 12 1981 Ust 8.8.), ch. 8,
§ 11; 1987, ch. 179, § 10' 989, ch. 322, § 15.

1m °nent hazards; al.lltl1l0j~it.y director; penalties.

A. Notwith anding any other provision ofthe Hazardous Waste Act [Chapter 74, Article
4 NMSA 19 ], whenever the director is in of evidence that the past or current

orage, transportation or disposal of any solid waste or hazardous
condition or maintenance of any underground storage tank may present an

substantial endangerment to health or the environment, he may bring suit
tho/l:lPI)f(lpr'iall;e district court to immediately restrain any person, including any past or

prt:l~mt generator, past or present transporter or past or present owner or operator of a
storage or disposal facility, who has contributed or is contributing to such

licJ;ivlltv. to take such other action as may be necessary or both. A shall not be
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74-4-14 RADJOACTIVE MATERIALS 74-4-14

piler, since a section with the same code number had
previously been enacted (repealed by Laws 1981 (lst
S S ), ch 8, § 12).

control of such transporter if the transportation of such waste was under a sole contractu ­
arrangement arising from a published tariff and acceptance for carriage by common car er
by rail and such transporter has exercised due care in the past or present handling, st age,
treatment, transportation and disposal of such waste. The director may also tak other
action, including but not limited to issuing such orders as may be necessa:zt protect
health and the environment.

B. Any person who willfully violates or fails or refuses to comply with any order of the
director under Subsection A of this section may in an action brought in _~fe appropriate
district court to enforce such order be fined not more than five thousand d'jIars ($5,000) for
each day in which the violation occurs or the failure to comply continu~.

C. Upon receipt of information that there is hazardous waste atJiny site which has
presented an imminent and substantial endangerment to human ~alth or the environ­
ment, the director shall provide immediate notice to the app:opfiate local government
agencies. In addition, the director shan require notice of such en¥ngerment to be promptly
posted at the site where the waste is located. /

History: Laws 1983, ch. 302, § 3; 1987, ch. 179, /
§ 11; 1989, ch. 322, § 16. ///

74-4-14. Administrative actions; judicial,J'eview.
/

A Any person who is or may be affected by any final administrative action of the board
or the secretary may appeal to the court of appeal~/torfurther relief within thirty days after
the action. An appeals shall be upon the record/before the board or the secretary.

B. For appeals of regulations, the date ofthe action shall be the date of filing of the
regulation under the State Rules Act [Ch,aI?tr 14, Article 4 NMSA 1978].

C. Upon appeal, the court of appeals s~np set aside the action only if it is found to be:
0) arbitrary, capricious or an abyse of discretion;
(2) not supported by substantio/'evidence in the record; or
(3) otherwise not in accordanpe with law.

D. A stay of enforcement of the ~tion being appealed may be granted after hearing and
upon good cause shown: /

(1) by the board or the ~retary,whichever took the action being appealed; or
(2) by the court of app~i~ if the board or the secretary denies a stay or fails to act

upon an application for a ¥y within sixty days after receipt.

/
History: 1978 Comp., § 4-4-14, enacted by

Laws 1992, ch. 43, § 6.
CompHer's notes. - T is section was enacted as

74-4-6 NMSA 1978 but s redesignated by the com-

Radioactive Materials

!J{11diclacl.ive material transport; conditions
title

Purpose.
Definitions
Repealed
Task force
Duties of the task force
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74-4-1 ENVIRONMENTAL IMPROVEMENT 74-4-3

may be fmed not more than fIfteen thousand dollars ($15,000)

Histor : , . ,§ 3.

on of the order.

Effective dates. Laws 2003, ch. 297, § 8 makes the act

ARTICLE 4

Hazardous Wastes
Sec.
74-4-3. DefxnitionS.
74-4-4. Duties and powers of the board.
74-4-4.2. Permits; issuance; denial; modifxcation; suspen­

sion; revocation.
74-4-4.3. Entry; availability of records.
74-4-4.4. Storage tanks; registration; installer certifxcation;

fees.

Sec.
74-4-4.5. Hazardous waste fund created; appropriation.
74-4-4.8. Storage tank fund created; appropriation.
74-4-10. Enforcement; compliance orders; civil penalties.
74-4-11. Penalty; criminal.
74-4-12. Penalty; civil.
74-4-13. Imminent hazards; authority of director; penalties.

74-4-1. Short title.
Administrative warrant was lawful where the New Mex- Am. Jur. 2d, A.LoR. an erences.

ico Hazardous Waste Act authorizes the acts specifxed in the Arno acteristics of wastes as equitable factors in
warrant to be carried out by the New Mexico environme ....._--··!location of response costs pursuant to § 113(f)(1) ofCompre-
partment's officers and agents. EOO ed. Appx. hensive Environmental Response, Compensation, and Liabil-
234 (10th Cir. ity Act (CERCLA), 42 U.S.C.1\.. § 9613(f)(1): multiple waste

74-4-3. Definitions.

As used in the Hazardous Waste Act [74-1-1 NMSA 1978]:

ground pipes connected thereto, that are used to contain petroleum, including crude oil or any fr n
thereof that is liquid at standard conditions of temperature and pressure of sixty degrees Fahr eit and
fourteen and seven-tenths pounds per square inch absolute, and the volume of which is than ninety
percent above the surface of the ground. nAbove ground storage tank" does not incl any:

(1) farm, ranch or residential tank used for storing motor fuel or mg oil for noncommer-
cial purposes;

(2) pipeline facility, including gathering lines regul under the federal Natural Gas
Pipeline Safety Act of 1968 or the federal Hazardous Liquid . eline Safety Act of 1979, or that is an
intrastate pipeline facility regulated under state laws co able to either act;

(3) surface impoundment, pit, pond 0 goon;
(4) storm water or wastewater c ction system;
(5) .flow-through process t
(6) liquid trap, tank 0 sociated gathering lines or other storage methods or devices related

to oil, gas or mining exp10ra' ,production, transportation, refming, processing or storage, or to the oil
field service industry 0 .ons;

(7) associated with an emergency generator system;
pipes connected to any tank that is described in Paragraphs (1) through (7) of this sub-

(9) tanks or related pipelines and facilities owned or used by a refinery; natural gas process-. . .
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waste or constituent thereof may enter the environment or be emitted into the air or discharged into any
waters, including ground waters;

F. "division" or "department" means the department of environment;
G. "federal agency" means any department, agency or other instrumentality of the federal gov­

ernment and any independent agency or establishment of that government, including any government
corporation and the government printing office;

H. "generator" means any person producing hazardous waste;
I. "hazardous agricultural waste" means hazardous waste generated as part ofhis licensed activ­

ity by any person licensed pursuant to the Pesticide Control Act [76-4-1 NMSA 1978] or any hazardous
waste designated as hazardous agricultural waste by the board, but does not include animal excrement in
connection with farm, ranch or feedlot operations;

J. "hazardous substance incident" means any emergency incident involving a chemical or chemi-
cals, including but not limited to transportation wrecks, accidental spills or leaks, fires or explosions, which
incident creates the reasonable probability of injury to human health or property;

K. "hazardous waste" means any solid waste or combination of solid wastes tttat because of their
quantity, concentration or physical, chemical or infectious characteristics may:

(1) cause or significantly contribute to an increase in mortality or an increase in serious ir­
reversible or incapacitating reversible illness; or

(2) pose a substantial present or potential hazard to human health or the environment when
improperly treated, stored, transported, disposed of or otherwise managed. "Hazardous waste" does not
include any of the following, until the board determines that they are subject to Subtitle C of the federal
Resource Conservation and Recovery Act of 1976, as amended, 42 U.S.C. 6901 et seq.: drilling fluids,
produced waters and other wastes associated with the exploration, development or production of crude
oil or natural gas or geothermal energy; fly ash waste; bottom ash waste; slag waste; flue gas emission
control waste generated primarily from the combustion of coal or other fossil fuels; solid waste from the
extraction, beneficiation or processing of ores and minerals, including phosphate rock and overburden
from the mining of uranium ore; or cement kiln dust waste;

L. "manifest" means the form used for identifying the quantity, composition, origin, routing and
destination of hazardous waste during transportation from point of generation to point of disposal, treat­
ment or storage;

M. "person" means any individual, trust, firm, joint stock company, federal agency, corporation,
including a government corporation, partnership, association, state, municipality, coIDinission, political
subdivision of a state or any interstate body;

II

(1) any substance defined in Section 101(14) of the federal Compre nvironmen-
tal Response, Compensation, and Liability Act of 1980, but not inc y substance regulated as a
hazardous waste under Subtitle C of the federal Reso onservation and Recovery Act of 1976, as
amended; and

(2) petrole u . g crude oil or any fraction thereof that is liquid at standard conditions
atu~ompressureof sixty degrees Fahrenheit and fourteen and seven-tenths pounds per square

O. "solid waste" means any garbage, refuse, sludge from a waste treatment plant, water sup­
ply 'treatment plant or air pollution control facility and other discarded material, including solid, liquid,
semisolid or contained gaseous material resulting from industrial, commercial, mining and agricultural
operations, and from community activities, but does not include solid or dissolve4 materials in domes­
tic sewage or solid or dissolved materials in irrigation return flows or industrial discharges that are point
sources subject to permits under Section 402 of the federal Water Pollution Control Act, as amended (86
Stat. 880), or source, special nuclear or byproduct material as defined by the federal Atomic Energy Act
of 1954, as amended (68 Stat. 923);

P. "storage" means the containment of hazardous waste, either on a temporary basis or for a
period of years, in such a manner as not to constitute disposal of such hazardous waste;

Q. "storage tank" means an above ground storage tank or an underground storage tank;
R. "tarrk instaHex" means any indi.idtta:l wh6 installs 6r repairs a storage tank;
S. "transporter" means a person engaged in the movement of hazardous waste, not including

movement at the site of generation, disposal, treatment or storage;
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T. "treatment" means any method, technique or process, including neutralization, designed to
change the physical, chemical or biological character or composition of any hazardous waste so as to
neutralize such waste or so as to render such waste nonhazardous, safer for transport, amenable to recovery,
amenable to storage or reduced in volume. "Treatment" includes any activity or processing designed to
change the physical form or chemical composition of hazardous waste so as to render it nonhazardous;

U. "underground storage tank" means a single tank or combination of tanks, including under­
ground pipes connected thereto, that are used to contain an accumulation of regulated substances and the
volume of which, including the volume of the underground pipes connected thereto, is ten percent or more
beneath the surface of the ground. "Underground storage tank" does not include any:

(1) farm, ranch or residential tank of one thousand one hundred gallons or less capacity used
for storing motor fuel or heating oil for noncommercial purposes;

(2) septic tank;
(3) pipeline facility, including gathering lines that are regulated under the federal Natural

Gas Pipeline Safety Act of 1968 or the federal Hazardous Liquid Pipeline Safety Act of 1979, or that is an
intrastate pipeline facility regulated under state laws comparable to either act;

(4) surface impoundment, pit, pond or lagoon;
(5) storm water or wastewater collection system;
(6) flow-through process tank;
(7) liquid trap, tank or associated gathering lines directly related to oil or gas production and

gathering operations;
(8) .. storage tank situated in an underground area, such as a basement, cellar, mineworking

drift, shaft or tunnel, if the storage tank is situated upon or above the surface of the undesignated floor;
(9) tank associated with an emergency generator system;
(10) tank exempted by rule of the board after finding that the type of tank is adequately reg­

ulated under another federal or state law; or
(11) pipes connected to any tank that is described in Paragraphs (1) through (10) of this sub-'

section; and
Y. "used oil" means any oil that ftftS beefi ref"ffled ¥rem emde ail, af aay syethetie ail, that Bas

beefi used lI:fI:d as a resHIt sf sHeB Hse is eeetamieateEl by flBysieal er ehemieal iRiflerlties.

History: 1953 Comp., § 12-98.3, enacted by Laws 1977,
ch. 313, § 3; 1981 (1stS.s.), ch. 8, § 2; 1987, ch. 179, § 1;
1989, ch. 322, § 1; 1991, ch. 25, § 33; 1992, ch. 43, § 1;
2001, ch. 323, § 1; 2001, ch. 325, § 2; 2002, ch. 47, § 1.

Federal acts. ~ The federal Natural Gas Pipeline Safety
Act of 1968 and the federal Hazardous Liquid Pipeline Safety
Act of 1979, referred to in Subsections A(2) and U(3), formerly
appeared as part of 49 App. U.S.C. Following the revision of
TItle 49 in 1994, present companlble provisions appear as 49
U.S.C. § 60101 et seq.

Resource Conservation and Recovery Act. ~ Subtitle C
of the Resource Conservation and Recovery Act, referred to in
Subsections K(2) andN(l), appears as 42 U.S.C. § 6921 et seq.

Comprehensive Environmental Response, Compensa­
tion and Liability Act. ~ Section 101(14) of the Compre­
hensive Environmental Response, Compensation and Liability
Act of 1980, referred to in Subsection N(I), appears as 42
U.S.C. § 9601 (14).

Water PoHution Control Act. ~ Section 402 of the fed­
eral Water Pollution Control Act, referred to in Subsection 0,
appears as 33 U.S.C. § 1342.

Atomic Energy Act of 1954. ~ The Atomic Energy Act of
1954, referred to in Subsection 0, appears as 42 U.S.C. § 2011
et seq.

74·4·4. Duties and pewers af the heaFd.

2001 amendments. ~ Laws 2001, ch. 325, § 2, effec­
tive July 1, 2001, adding Subsection A; redesignated former
Subsection A as B; adding Subsection C; redesignating former
Subsections B to N as D to P; adding Subsection Q; redes­
ignating former Subsections ° to R as R to U; deleting "an
underground" preceding "storage tank" in current Subsection
R; substituting "Treatment" for "Such term" in last sentence
of current Subsection T; substituting '''Underground storage
tank'" for "The term" preceding "does not include any" in cur­
rent Subsection U; deleting the citations to the two acts listed
in Paragraph U(3); deleting "tank" following "liquid trap" in
Paragraph U(7); adding Paragraphs U(9) and (10); redesignat­
ing former Paragraph U(9) as (11) and updating the internal
references was approved April 15, 2001. However, this sec­
tion was also amended by Laws 2001, ch. 323, § 1, effective
July 1, 2001. Because Laws 2001, ch. 323, § 1 was approved
earlier on April 5, 2001, this section was set out as amended

• by Laws 2001, ch. 325, § 2. See 12-1-8 NMSA 1978. Laws
2001, ch. 323, § 1 was repealed by Laws 2002, ch. 47, § 3,
effective May 15, 2002.

The 2002 amendment, effective May 15, 2002, added Sub­
section V.

A . The board shall adopt rules for the management of hazardo ay e necessary to protect
public health and the environment, that 0 and no more stringent than federal regulations
adopted by the £ nmental protection agency pursuant to the federal Resource Conservation
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and degradability, potential for accumulation in tissue and other related factors, including flammabili ,
corrosiveness and other hazardous characteristics; provided that, except as authorized by Sections 74-4 .3
and 74-8-2 NMSA 1978, the board shall not identify or list any solid waste or combination of solid astes
as a hazardous waste that has not been listed and designated as a hazardous waste by the federal viron­
mental protection agency pursuant to the federal Resource Conservation and Recovery Act 0 1976, as
amended;

(2) establishing standards applicable to generators identified or listed under this s section, in­
cluding requirements for:

(a) furnishing information on the location and description of the generato s facility and on
the production or energy recovery activity occurring at that facility;

(b) record keeping practices that accurately identify the quantities of zardous waste gen­
erated, the constituents of the waste that are significant in quantity or in potenti harm to human health
or the environment and the disposition of the waste;

(c) labeling practices for any containers used for the storage, ansport or disposal of the
hazardous waste that will identify accurately the waste;

(d) use of safe containers tested for safe storage and transp tion of the hazardous waste;
(e) furnishing the information on the general chemical co position of the hazardous waste

to persons transporting, treating, storing or disposing of the waste;
(f) implementation of programs to reduce the volum or quantity and toxicity of the haz­

ardous waste generated;
(g) submission of reports to the secretary at suc "mes as the secretary deems necessary,

setting out the quantities of hazardous waste identified or li d pursuant to the Hazardous Waste Act
[74-4-1 NMSA ·1978J that the generator has generated d· a particular time period and the disposition
ofall hazardous waste reported, the efforts undertaken d " g a particular time period to reduce the volume
and toxicity of waste generated and the changes in vol e and toxicity of waste actually achieved during
a particular time period in comparison with previous .me periods; and

(h) the use of a manifest system and yother reasonable means necessary to assure that
all hazardous waste generated is designated for tre ent, storage or disposal in, and arrives at, treatment,
stOrage or disposal facilities, other than facilities n the premises where the waste is generated, for which a
permit has been issued pursuant to the Hazard s Waste Act and that the generator ofhazardous waste has
a program in placeto reduce the volume or ality and toxicity of waste to the degree determined by the
generator to be economically practicable d that the proposed method of treatment, storage or disposal
is that practicable method currently avai ble to the generator that minimizes the present and future threat
to human health and the environment·

(3) establishing standards a plicable to transporters of hazardous waste identified or listed under
this subsection or offuel produced om any such hazardous waste or of fuel from such waste and any other
material, as may be necessary t protect human health and the environment, including but not limited to
requirements for:

(a) record kee mg concerning the hazardous waste transported and its source and delivery
points;

(b) ation of the hazardous waste only if properly labeled;
(c) com "ance with the manifest system referred to in Subparagraph (h) of Paragraph (2) of

this subsection; an
(d) ansportation of all the hazardous waste only to the hazardous waste treatment, storage

or disposal fac· ·ties that the shipper designates on the manifest form to be a facility holding a permit
issued pursu to the Hazardous Waste Act [74-4-1 NMSA 1978J or the federal Resource Conservation
and Recove Act of 1976, as amended;

(4 establishing standards applicable to distributors or marketers of any fuel produced from haz­
ardous aste, or any fuel that contains hazardous waste, for:

(a) furnishing the information stating the location and general description of the facility; and
(b) furnishing the information describing the production or energy recovery activity carried

at the facility;
(5) establishing performance standards as may be necessary to protect human health and the envi­

feameftt apfllieable 16 6WDefS ttn66J:lemffifs 6f faeilities fer the treatment; 8t6rage OJ d:i:sposa:l ofhazmdous
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waste iElefttifieEl ef listeElliBtler this seetieB, Elisti.-Bgaisftiftg, •..,..here apprepriate, betVi'eeB Bew facilities aBel
facilities in existence on the date of promulgation, including requirements for: '

(a) maintaining the records of all hazardous waste identified or listed under this subsec' n
that is treated, stored or disposed of, as the case may be, and the manner in which such waste was tre ed,
stored or disposed of;

(b) satisfactory reporting, monitoring, inspection and compliance with the manife system
referred to in Subparagraph (h) of Paragraph (2) of this subsection;

(c) treatment, storage or disposal of all such waste and any liquid that is not hazardous
waste, except with respect to underground injection control into deep injection wells, rece' ed by the fa­
cility pursuant to such operating methods, techniques and practices as may be satisfactoI]; 0 the secretary;

(d) location, design and construction of hazardous waste treatment, dis sal or storage fa-
cilities;

(e) contingency plans for effective action to minimize unanticipated
ment, storage or disposal of any hazardous waste;

(f) maintenance and operation of the facilities and requiring any ditional qualifications as
to ownership, continuity of operation, training for personnel and financial re nsibility, including finan­
cial responsibility for corrective action, as may be necessary or desirable;

(g) compliance with the requirements of Paragraph (6) of s subsection respecting permits
for treatment, storage or disposal;

(h) the taking of corrective action for all releases of h dous waste or constituents from
any solid waste management unit at a treatment, storage or disposal ility, regardless of the time at which
waste was placed in the unit; and

(i) the taking of corrective action beyond a fa ity's boundaries where necessary to pro­
tect human health and the environment unless the owner or perator of that facility demonstrates to the
satisfaction of the secretary that, despite the owner's or 0 tor's best efforts, the owner or operator was
unable to obtain the necessary permission to undertake s action, Rules adopted and promulgated under
this subparagraph shall take effect immediately and s an apply to all facilities operating under permits
issued under Paragraph (6) of this subsection and t all landfills, surface impoundments and waste pile
units, including any new units, replacements of e . ting units or lateral expansions of existing units, that
receive hazardous waste after July 26, 1982. No rivate entity shall be precluded by reason of criteria es­
tablished under Subparagraph (f) of this para ph from the ownership or operation of facilities providing
hazardous waste treatment, storage or dispo services where the entity can provide assurance offmancial
responsibility and continuity of operation nsistent with the degree and duration of risks associated with
the treatment, storage or disposal of sp ed hazardous waste;

(6) requiring each person 0 . g or operating or both an existing facility or planning to construct
a new facility for the treatment, stor e or disposal of hazardous waste identified or listed under this sub­
section to have a permit issued p uant to requirements established by the board;

(7) establishing proced es for the issuance, suspension, revocation and modification of permits
issued under Paragraph (6) of .s subsection, which rules shall provide for public notice, public comment
and an opportunity for a he .ng prior to the issuance, suspension, revocation or major modification of any
permit unless otherwise p vided in the Hazardous Waste Act;

(8) defining m or and minor modifications; and
(9) establis . g procedures for the inspection of facilities for the treatment, storage and disposal

of hazardous waste at govern the minimum frequency and manner of the inspections, the manner in
which records of e inspections shall be maintained and the manner in which reports of the inspections
shall be filed; vided, however, that inspections of permitted facilities shall occur no less often than
every two ye

B. The ard shall adopt rules:
(l concerning hazardous substance incidents; and

) requiring notification to the department of any hazardous substance incidents.
C. The board shall adopt rules concerning storage tanks as may be necessary to protect public health

an he environment and that, in the case of underground storage tanks, are equivalent to and no more
s ngent than federal regulations adopted by the federal environmental protection agency pursuant to the
ederal Resource Conservation and Recovery Act of 1976, as amended. Rules adopted pursuant to this
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(2) requirements for financial responsibility;
(3) standards for inventory control;
(4) standards for the detection of leaks from and the integrity-testing and monitoring 0 torage

tanks·,
(5) standards for the closure and dismantling of storage tanks;
(6) requirements for record keeping; and
(7) requirements for the reporting, containment and remediation of alII s from any storage

tanks.
D. Notwithstanding the provisions of Subsection A of this section, the ard may adopt rules for the

management of hazardous waste and hazardous waste transformation th are more stringent than federal
regulations adopted by the federal environmental protection agency p suant to the federal Resource Con­
servation and Recovery Act of 1976, as amended, if the board det . es, after notice and public hearing,
that such federal regulations are not sufficient to protect public alth and the environment. As used in this
subsection, "transformation" means incineration, pyrolysis istillation, gasification or biological conver­
sion other than composting.

E. The board shall adopt rules concerning the agementofused oil that are equivalent to and no
more stringent than federal regulations adopted the federal environmental protection agency pursuant
to the federal Resource Conservation and Re very Act of 1976, as amended.

F. In the event the board wishes to ad rules that are identical with regulations adopted by an agency
of the federal government, the board, er notice and hearing, may adopt such rules by reference to the
federal regulations without setting ith the provisions of the federal regulations.

History: 1953 Comp., § 12-9B- enacted by Laws 1977,
ch. 313, § 4; 1981 (1st So8.), c , § 4; 1987, ch. 179, § 3;
1989, ch. 322, § 2; 1992, 43, § 2; 1993, ch. 127, § 1;
2001, ch. 323, § 2; 2001, 325, § 3; 2002, ch. 47, § 2.

Resource Conserva . n and Recovery Act. - The Re­
source Conservatio d Recovery Act of 1976, referred to in
several places in 's section, appears as 42 U.S.C. § 6901 et
seq.

2001 a dments. - Laws 2001, ch. 325, § 3, effective
July 1, 01, deleting the citation to the act noted in Subpara­
gra A(3)(d); in the preliminary language of Subsection C,
d eting "underground" preceding "storage tanks", inserting

II II

equivalent to"; deleting "underground" preceding "storage
tanks" in Paragraphs C(1), (4), (5) and (7); and making stylis­
tic changes was approved April 5, 20010 However, this section
was also amended by Laws 2001, ch. 323, § 2, effective June
15, 2001. Because Laws 2001, ch. 323, § 2 was approved
earlier on April 5, 2001, this section was set out as amc::nded
by Laws 2001, cho 325, § 3. See 12-1-8 NMSA 1978. Laws
2001, cho 323, § 2 was repealed by Laws 2002, ch. 47, § 3,
effective May 15, 2002:

The 2002 amendment, effective May 15, 2002, added Sub­
section E, and redesignated former Subsection E as Subsection
F.

74-4-4.2. Permits; issuance; denial; modification; suspension; revocation.

A. An application for a permit pursuant to the Hazardous Waste Act [74-4-1 NMSA 1978] shall con­
tain information required pursuant to Section 74-4-4.7 NMSA 1978 or to regulations promulgated by the
board and shall include:

(1) estimates of the composition, quantity and concentration of any hazardous waste identified
or listed under Subsection A of Section 74-4-4 NMSA 1978 or combinations of any hazardous waste and
other solid waste proposed to be disposed of, treated, transported or stored and the time, frequency or rate
at which the waste is proposed to be disposed of, treated, transported or stored; and

(2) an identification and description of, and other pertinent information about, the site where haz­
ardous waste or the products of treatment of hazardous waste will be disposed of, treated, transported to
or stored.

B. Hazardous waste permits shall require corrective action for all releases of hazardous waste or con­
stituents from any solid waste management unit at a treatment, storage or disposal facility seeking a permit
under this section.

the secretary that the applicant has met the requirements adopted pursuant to S SA 1978,
the secretary may issue a permit or a permit subject to a . . ns necessary to protect human health
and the environment for the facilitv.__-

D. The se eny any permit application or modify, suspend or revoke any permit issued

21



74-4-4.2 ENVIRONMENTAL IMPROVEMENT 74-4-4.2

(1) lmev/mgly aBe vlillfullYHUSF@flresEmtoo a mat~rial fllGt ill. the application for a permit;
(2) refused to disclose the information required under the provisions of Section 74-4-4.7 NMS

(3) been convicted in any court, within ten years immediately preceding the date of s
of the permit application, of:

(a) a felony or other crime involving moral turpitude; or
(b)' a crime defined by state or federal statutes as involving or bein . restraint of trade,

price-fixing, bribery or fraud;
(4) exhibited a history of willful disregard for environmental law of any state or the United

States;
(5) had any permit revoked or permanently suspended for c se under the environmental laws of

any state or the United States; or
(6) violated any provision of the Hazardous Waste t, any regulation adopted and promulgated

pursuant to that act or any condition of a permit issued er that act. .
E. In making a finding under Subsection D of s section, the secretary may consider aggravating

and mitigating factors.
F. Ifan applicant or permittee whose pe t is being considered for denial or revocation, respectively,

on any basis provided by SubsectionDo's section has submitted an action plan that has been approved
in writing by the secretary, and plan proval includes a period of operation under a conditional permit
that will allow the applicant or 'ttee a reasonable opportunity to demonstrate its rehabilitation, the
secretary may issue a condit" al permit for a reasonable period of time. In approving an action plan
intended to demonstrate abilitation, the secretary may consider:

(1) impleme 'on by the applicant or permittee of formal policies;
(2) tr" programs and management control to minimize and prevent the occurrence of future

violations;
(3 installation by the applicant or permittee of internal environmental auditing programs;
~) the applicant's release or the permittee's release subsequent to serving a period of incarcera­

or paying a fine, or both, after conviction of any crime listed in Subsection D of this section; and

1978;

G. Notwithstanding the provisions of Subsection D of this section:
(1) a: research, de. elepmeBt ane e@IBeBstt:ation pemJit may be tenninated upon the det0llll:iBatioll

by the seeret8:ry th:a:t teRBiflll:tieR is f1eeessary te pt'eteet fttfman: heaJ:tl:i ef the eftVifeflmeflt; aBe
(2) a permit may be modified at the request of the permittee for just cause as demonstrated by the

permittee,

an opportunity for a public hearing at which all interested persons shall be given a reasonable ch to
submit data, views or arguments orally or in writing and to examine witnesses testifying at earing;
provided, however, that the secretary may, pursuant to Section 74-4-10 NMSA 1978, ord e immediate
termination of a research development and demonstration permit whenever the s determines that
termination is necessary to protect human health or the environment and may r the immediate suspen­
sion or revocation ofa permit for a facility that has been ordered to take c ective action or other response
measures for releases of hazardous waste into the environment.

I. The secretary shall hold a public hearing on a minor pe t modification if the secretary determines
that there is significant public interest in the minor mod' ation.

J. The board shall provide a schedule <?f fees £ usinesses generating hazardous waste, conducting
permitted hazardous waste management activo , s or seeking a permit for the management of hazardous
waste, including but not limited to:

(1) a hazardous waste bus' ss fee applicable to any business engaged in a regulated hazardous
waste activity, which shall be annual flat fee based on the type of activity;

(2) a hazardous aste generation fee applicable to any business generating hazardous waste,
which shall be bas on the quantity of hazardous waste generated annually; however, when any ma­
teriallisted ' agraph (2) of Subsection K of Section 74-4-3 NMSA 1978 is determined by the board
to be su' t to regulation under Subtitle C of the federal Resource Conservation and Recovery Act of
19 ,the board may set a generation fee under this.paragraph for that waste based on its volume, toxicity,
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the application and issuing the pennit, to be paid at the time the secretary notifies the applicant by certifi
mail that the application h;iS been deemed administratively complete and a technical review is schedul 6;
and

(4) an annual hazardous waste permit management fee based on and not exceeding the es .
cost of conducting regulatory oversight of pennitted activities.

K. The department and a business generating hazardous waste, conducting pennitted h
management activities or seeking a pennit for the management of hazardous waste may ente to a volun­
tary fee agreement in addition to and that includes all of the fees required by Subsection J f this section.

History: 1978 Comp., § 74.4-4.2, enacted by Laws 1981
(1st S.S.), ch. 8, § 6; 1987, ch. 179, § 4; 1989, ch. 322, § 4;
1992, ch. 43, § 3; 2003, ch. 41, § 1; 2006,ch. 100, § 1.

Federal Resource Conservation and Recovery Act. ­
Subtitle C of the federal Resomce Conservation and Recov­
ery Act, referred to in Subsection J(2), appears as 42 U.S.C. §
692l.

The 2003 amendment, effective June 20, 2003, in Subsec­
tion A substituted "An' for "Each' at the beginning, deleted
"as may be" following "shall contain information" near the be­
ginning, deleted "pursuant" following 'NMSA 1978 or" near
the middle and substituted "and shall include" for 'including
information with respect to" near the end; substituted "of' for
"with respect to" following 'estimates" at the beginning of
Paragraph A(I); inserted "an identification and description of,
and other pertinent information about," at the beginning of
Paragraph A(2); deleted "issued after April 8, 1987" following
"Hazardous waste permits" near the beginning of Subsection
B; substituted 'department" for "division" near the beginning
of Subsection C; inserted "conducting permitted hazardous
waste management activities" following "generating haz­
ardous waste" near the middle of Subsection J; inserted "of.
1976" following "Recovery Act" near the middle ofParagraph
J(2); and added Paragraph J(4).

The 2006 amendment, effective J 1, 2006, adds Subsec-
tion K to provide for voluntary fee eements.

Response to public commen - The fact that the secre­
tary issued a written response to ublic comments after issuing
a final order does not establis the fact that the secretary did
not consider public input w n drafting the order. Citizen Ac­
tion v. Sandia Corporatio , 2008-NMCA-031, 143 N.M. 620,
179 P.3d 1228, cert. de 'ed, 2oo8-NMCERT-002.

Permit modificati • - When the secretary of the New
Mexico environmen i:lepartment modified a permit to operate
a hazardous waste . posal site to clarify the type of waste that
could be dispos of there, consistent with the permit's previ­
ous language, e modification was minor, under Subsection I
of this secti so the secretary only had to hold a public hear­
ing on the odification if there was significant public inter­
est in th modification. S.W. Research & Info. Ctr. v. State,
2003- CA-012, N.M. , 62 P.3d 270.

en the secretary of the New Mexico environment depart­
m t determined that a modification to a permit to operate a

ous waste disposal site was minor, his decision about
whether to hold a public hearing on that modification, due to
significant public interest in the modification, was reviewable
only for abuse of discretion. S.W. Research & Info. Ctr. v.
State, 2003-NMCA-012, N.M. ,62 P.3d 270.

74-4-4.3. Entry; availability of rec

A. For purposes of developing or ass' sting in the development of any rules, conducting any study,
taking any corrective action or enforcin e provisions of the Hazardous Waste Act [74-4-1 NMSA 1978],
upon request of the secretary or his a orized representative:

(1) any person who gene s, stores, treats, transports, disposes of or otherwise handles or has
handled hazardous wastes shall .sh information relating to such hazardous wastes and permit the sec-
retary or his authorized represe tives:

(a) to enter at r sonable times any establishment or other place maintained by any person
where hazardous wastes ar or have been generated, stored, treated, disposed of or transported from or
where a storage tank is I ated; and

(b) to ins eet and obtain samples from any person of any hazardous wastes and samples of
any' containers or lab .ng for the wastes; and

(2) any pe on who owns or operates a storage tank, or any tank subject to study under Section
9009 of the [fede aI] Resource Conservation and Recovery Act of 1976 that is used for storing regulated
substances, sh furnish information relating to such tanks, including their associated equipment and their
contents, co uct monitoring or testing, permit the secretary or his authorized representative at all reason­
able times have access to and to copy all records relating to such tanks and pennit the secretary or his
autho . representative to have access for corrective action. For the purposes of developing or assisting
in the velopment of any rule, conducting any study, taking corrective action or enforcing the provisions
of th Hazardous Waste Act], the secretary or his authorized representative is authorized to:

(a) enter at reasonable times any establishmentor other place where a storage tank is located;
(b) inspect or obtain samples from any person of any regulated substance in such tank;
(c) conduct monitoring or testing of the tanks, associated equipment, contents or surround­

ing soils, air, surface water or ground water; and
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B. Any person owning property to which aceess is necessary in efEler te investigate SF elean l:lfl a
facility where hazardous waste is generated, stored, treated or disposed of, or where storage tanks
located, shall:

(1) permit the secretary or his authorized representative to obtain samples of soil or gro d water,
or both, at reasonable times; and

(2) provide access to such property for structures or equipment necessary to mo . oring or cleanup
of hazardous wastes or leaking from storage tanks; provided that:

(a) such structures or equipment do not unreasonably interfere w.' the owner's use of the
property; or

(b) the owner is adequately compensated for activities
use or enjoyment of such property.

C. Each inspection shall be commenced and completed wi reasonable promptness. If the secretary
or his representative obtains any samples, prior to leaving th remises he shall give to the owner, operator
or agent incharge a receipt describing the sample obtain and, ifrequested, a portion of each sampl~equal
in volume or weight to the portion retained. If any aIysis is made of the samples, a copy of the results
of the analysis shall be furnished promptly to owner, operator or agent in charge. .

D. Any records, reports orinformation 0 .ned by the department under this section shall be available
to the public, except that upon a showi satisfactory to the department that records, reports or informa­
tion, or a particular part thereof, to w. ch the secretary or his authorized representatives have access under
this section, if made public, wo divulge information entitled to protection under Section 1905 of Title
18 of the United States Cod uch information or particular portion thereof shall be considered confiden­
tial, except that such rec G, report, document or information may be disclosed to officers, employees or
authorized represen ves of the United States concerned with carrying out the Resource Conservation
and Recovery A of 1976, or when relevant in any proceedings under the Hazardous Waste Act [74-4-1
NMSA 197 .

E. Yperson not subject to the provisions of Section 1905 of Title 18 of the United States Code who
kno . gly and willfully divulges or discloses any information entitled to protection under this subsection
s 11, upon conviction, be subject to a fine of not more than five thousand dollars ($5,000) or to imprison-

F. In submitting data under the Hazardous Waste Act, a person required to provide such data may:
(1) designate the data the person believes is entitled to protection under this subsection; and
(2) submit such designated data separately from other data submitted under the Hazardous Waste

Act. A designation under this paragraph shall be made in writing and in such manner as the secretary may
prescribe.

History: 1978 Comp., § 74-4-4.3, enacted by Laws 1981
(1st S.S.), ch. 8, § 7; 1987, ch. 179, § 5; 1989, ch. 322, § 5;
2001, ch. 325, § 4.

Bracketed material. - The bracketed word in Subsection
A(2) was inserted by the compiler. It was not enacted by the
legislature, and it is not part of the law.

The 2001 amendment, effective July 1,2001, substituted
"secretary" for "director" throughout the section; deleted
"underground" preceding "storage tank" and "storage tanks"
throughout the section; substituted "department" for "division"
in Subsection D; and made stylistic changes.

Resource Conservation and Recovery Act. - See 42
U.S.C,S. § 6901 et seq. Section 9009 of the Act, referenCed
in Subsection A(2), is codified at 42 U.S.C. § 6991h.

Compiler's notes. - As referenced in this section, § 1905
of Title 18 of the United States Code is the codification of the
Trade Secrets Act.

No conversion or trespass by private contractor. ­
Where private contractor acted pursuant to a valid adminis­
trative search and seizure warrant, the affidavits supporting
the application for the warrant. set forth probable cause for
issuance of the warrant, and the New Mexico Hazardous
Waste Act permitted seizure of hazardous waste, there was no
conversion or trespass by the private contractor. Eden v. Voss,
105 Fed. Appx. 234 (10th Cir. 2004).

A. By rule, the board shall require an owner of a storage tank to register th . the department
and impose reasonable conditions for registration, includin SSlOn of plans, specifications and
other relevant infonnation relating to the urposes of this subsection only, the term "owner"
means: in the case of astor . .use on November 8, 1984 or brought into use after that date, any
person who storage tank; and in the case of a storage tank in use before November 8, 1984 but no
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'Use. 'The eVnlef efa taBk tak@ll eat ef9fl8fat:iell ell er b@fer@ JaBaary I, 1974 shall Bet b@I'@~d te~
under this subsection. The owner ofatank taken out of operation after January I, 1974 and removed fro
the ground prior to November 8, 1984 shall not be required to notify under this subsection. Evidenc of
current registration pursuant to this subsection shall be available for inspection at the site of the s rage
tank.

B. By rule, the board shall require any person who, beginning thirty days after the United tates en­
vironmental protection agency administrator prescribes the form of notice pursuant to Sectio 9002(a)(5)
of the Resource Conservation and Recovery Act of 1976 and for eighteen months there r, deposits a
regulated substance into a storage tank to givenotice of the registration requirements of ubsection A of
this section to the owner and operator of the tank.

C. By rule, the board may require tank installers to obtain certification from the partment and de­
velop procedures for certification that will ensure that storage tanks are installed an repaired in a manner
that will not encourage or facilitate leaking. If the board requires certification, it .s unlawful for a person
to install or repair a storage tank unless he is a certified tank installer. In acc dance with the Uniform
Licensing Act [61-1-1 NMSA 1978], the department may suspend or revok the certification for a tank
installer upon grounds that he: .

(1) exercised fraud, misrepresentation or deception in obtaining .s certification;
(2) exhibited gross incompetence in the installation or repair a storage tank; or
(3) was derelict in the performance of a duty as a certified installer.

D. By rule, the board shall provide a schedule of fees sufficien defray t}1e reasonable and necessary
costs of:

(1) reviewing and acting upon applications for the re stration of storage tanks;
(2) reviewing and acting upon applications for the rtification of tank installers; and
(3) implementing and enforcing any provision of e Hazardous Waste Act [74-4-1 NMSA 1978]

applicable to storage tanks and tank installers, including dards for the installation, operation and main-
tenance of storage tanks and for the certification of t installers.

History: 1978 Comp.,§ 74·4·4.4, enacted by Laws 1987,
ch. 179, § 6; 1989, ch. 322, § 6; 2001, ch. 325, § 5.

The 2001 amendment, effective July 1, 2001, de1et
'underground" preceding "storage tank" and "storage s"
throughout the section; substituted "department" for " 'vi­
sion 10 throughout the section; deleted "used for sto

or dispensing of regulated substances" preceding "and in the
case of' in the second sentence of Subsection A; and made
stylistic changes.

Resource Conservation and Recovery Act. - Section
9OO2(a)(5) of the Resource Conservation and Recovery Act,
referred to in Subsection B, appears as 42 U.S.C. § 6991a(a)(5).

74-4-4.5. Hazardous waste f created; appropriation.

A. There is created in the state easury the "hazardous waste fund", which shall be administered by
the department. All balances in th d are appropriated to the department for the sole purpose ofmeeting
necessary expenses in the admi .stration and operation of the hazardous waste program.

B. All fees collected pu ant to Section 74-4-4.2 NMSA 1978 shall be transmitted to the state trea-
surer for credit to the haz us waste fund.

History: 1978 Comp., § 74 -4.5, enacted by Laws 1987,
ch. 179, § 7; 1989, ch. 322 7; 1989, ch. 324, § 36; 1990,
ch. 124, § 20; 2006, ch. , § 2.

The 2006 amendment, effective July 1,2006, changes "di_
vision" to "department" in Subsection A and deletes the Sub­
section p, reference in Subsection B.

ge tank fund created; appropriation.

, ., .

A. There' created in the state treasury the "storage tank fund", which shall be administered by the
department. J\ll balances in the fund are appropriated to the department for the sole purpose of meeting
necessary xpenses in the administration and operation of the storage tank program.

B. fees collected pursuant to Subsection D of Section 74-4-4.4 NMSA 1978 shall be transmitted
to the tate treasurer for credit to the storage tank fund.

Balances remaining in the storage tank fund at the end of a fiscal year shall not revert to the general
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, "
derground" preceding ·storage tank" throughout the section.

74-4-10. Enforcement; compliance orders; civil penalties.

A. Whenever on the basis of any information the secretary determines that any person has violate ,is
violating or threatens to violate any requirement of the Hazardous Waste Act [74-4-1 NMSA 197 ,any
rule adopted and promulgated pursuant to that act or any condition ofa permit issued pursuant to at act,
the secretary may:

(1) issue a compliance order stating with reasonable specificity the nature of the 'olation or
threatened violation and requiring compliance immediately or within a specified time peri or assessing
a civil penalty for any past or current violation, or both; or

(2) commence a civil action in district court for appropriate relief, including temporary or per­
manent injunction.

B. Any order issued pursuant to Subsection A ofthis section may include a s pension or revocation
of any permit issued by the secretary. Any penalty assessed in the order shallot exceed ten thousand
dollars ($10,000) per day of noncompliance for each violation. In assessing th penalty, the secretary shall
take into account the seriousness of the violation and any good-faith efforts comply with the applicable
requirements. For violations related to storage tanks, ."per violation" me s per tank.

C. If a violator fails to take corrective actions within the time sp ified in a compliance order, the
secretary may:

(1) assess a civil penalty of not more than twenty-five tho and dollars ($25,000) for each day of
continued noncompliance with the order; and

(2) suspend or revoke any permit issued to the violato pursuant to the Hazardous Waste Act.
D. Whenever on the basis of any information the secre determines that the immediate termination

of a research, development and demonstration permit is n ssary to protect human health or the environ­
ment, the secretary may order an immediate terminatio f all research, development and demonstration
operations permitted pursuant to the Hazardous Waste ct at the facility.

E. Whenever on the basis ofany information the ecretary determines that there is or has been a release
ofhazardous waste into the environment from a fa . 'ty authorized to operate under Section 74-4-9 NMSA
1978, the secretary may issue an order requirin corrective action, including corrective action beyond a
facility's boundaries or other response meas e as he deems necessary to protect human health or the
environment or may commence an action in .strict .court in the district in which the facility is located for
appropriate relief, including a temporary permanent injunction.

F. Any order issued under Subsec 'on E of this section may include a suspension or revocation of
authorization to operate under Sectio 4-4-9 NMSA 1978 and shall state with reasonable specificity the
nature of the required corrective ac' n or other response measure and shall specify a time for compliance.
If any person named in an order . s to comply with the order, the secretary may assess, and the person
shall be liabie to the state for, civil penalty in an amount not to exceed ten thousand dollars ($10,000)
for each day of noncompli e with the order.

G. Any order issued p suant to this section, any other enforcement proceeding initiated pursuant to
this section or any cl' or personal or property injury arising from any conduct for which evidence of
financial responsibilit); ust be provided may be issued to or taken against the insurer or guarantor of an
owner or operator 0 treatment, storage or disposal facility or storage tank if:

(1) the 0 er or operator is in bankruptcy, reorganization or arrangement pursuant to the federal
Bankruptcy Co ; or

(2) j sdiction in any state or federal court cannot with reasonable diligence be obtained over an
owner or 0 rator likely to be solvent at the time of judgment.

H. order issued pursuant to this section shall become fmal unless, no later than thirty days after
the ord is served, the person named in the order submits a written request to the secretary for a public
heari g. Upon such request, the secretary shall promptly conduct a public hearing. The secretary shall
ap int an independent hearing officer to preside over the public hearing. The hearing officer shall make

apreserve a complete record of the proceedings and forward his recommendation based on the record
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1. In connection with any ptoceeding under this seetion, the seeretafy may issee SebP8eftftS fuF the
attendance and testimony of witnesses and the production of relevant papers, books and documents and
may promulgate rules for discovery procedures. .

J. Penalties collected pursuant to an administrative order shall be deposited in the state treasury t e
credited to the hazardous waste emergency fund.

History: 1953 Camp., § 12-9B-I0, enacted by Laws 1977,
ch. 313, § 10; reenacted by 1981 (1st S.S.), ch. 8, § 9; 1987,
ch. 179, § 8; 1989, ch. 322, § 12; 1992, ch. 43, § 7; 2001, ch.
325, § 7.

The 2001 amendment, effective July 1, 2001, deleted
"underground" preceding "storage tank" and "storage tanks"
throughout the section; and substituted "or" for "and" preced­
ing "the environment" in Subsection D.

74-4-11. Penalty; criminal.

A compliance order is not a limitation on the' risdiction
of the secretary. Citizen Action v. Sandia Corp ation, 2008­
NMCA-031, 143 N.M. 620, 179 P.3d 1228, ce . denied, 2008­
NMCERT-002.

Bankruptcy Code. - The federal B ptcy Code, re-
ferred to in Subsection 0(1), appears as ltIe 11 oftlle United
States Code.

A. No person:
(1) shall knowingly transport or cause to be transported any hazar ous waste identified or listed

pursuant to the Hazardous Waste Act [74-4-1 NMSA 1978] to a facility t does not have a permit under
that act or the federal Resource Conservation and Recovery Act of 191 ;

(2) shall knowingly treat, store or dispose of any hazardous aste identified or listed pursuant to
the Hazardous Waste Act:

(a) without having obtained a hazardous waste 't pursuant to that act or the federal
Resource Conservation and Recovery Act of 1976;

(b) in knowing violation of any material condi . n or requirement of a hazardous waste per-
mit; or

(c) in knowing violation of any material c dition or requirement of any applicable interim
status rules or standards;

(3) shall knowingly omit material informa' n or make any false statement or representation in
any application, label, manifest, record, report, 't or other document ftled, maintained or used for
purposes of compliance with the Hazardous Wa Act;

(4) who knowingly generates, stores, eats, transports, disposes of, exports or otherwise handles
any hazardous waste or used oil shall kno . gly destroy, alter, conceal or fail to ftle any record, appli­
cation, manifest, report or other documen equired to be maintained or ftled for purposes of compliance
with rules adopted and promulgated p ant to the Hazardous Waste Act;

(5) shall knowingly transpo without a manifest or cause to be transported without a manifest
any hazardous waste required by s adopted and promulgated pursuant to the Hazardous Waste Act to
be accompanied by a manifest;

(6) shall knowingly ex rt hazardous waste identified or listed pursuant to the Hazardous Waste
Act:

(a) without consent of the receiving country; or
(b) where re exists an international agreement between the United States and the govern­

ment of the receiving c try establishing notice, export and enforcement procedures for the transporta­
tion, treatment, stora and disposal ofhazardous wastes, in a manner that is not in conformance with such
agreement; or

(7) shall owingly store, treat, dispose of, transport, cause to be transported, market or otherwise
handle any use oil in knowing violation of any material condition or requirement of any applicable rule
adopted and omulgated pursuant to the Hazardous Waste Act.

B. An person who violates any of the provisions of Paragraphs (1) through (7) of Subsection A of
this secti is guilty of a fourth degree felony and upon conviction shall be punished by a fine of not more
than te thousand dollars ($10,000) per violation per day or by imprisonment for a defmite term of not
mor an eighteen months or both. For a second or subsequent violation of the provisions of Paragraphs
(1) ugh (7) of Subsection A of this section, the person is guilty of a third degree felony and shall be

'shed by a fine of not more than twenty-five thousand dollars ($25,000) per violation per day or by
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Section 74-4-4 or 74-4-4.4 NMSA 1978 is guilty of a misdemeanor and upon conviction shall be punis d
by a fine of not more than five thousand dollars ($5,000) per violation per day or by imprisonment r a
definite term of one year or both. For violations related to storage tanks, "per violation" means per

D. Any person who knowingly transports, treats, stores, disposes of or exports any hazardo s-waste
or used oil in violation of Subsection A of this section and who knows at the time of the vio tion that
the person creates a substantial danger of a substantial adverse environmental impact is gui of a third
degree felony if the violation causes a substantial adverse environmental impact.

E. As used in this section, a "substantial adverse environmental impact" exists whe an act or Olnis­
sion of a person causes harm or damage:

(1) to human beings; or
(2) to flora, wildlife, fish or other aquatic life or water fowl; to the habitats f wildlife, fish, other

aquatic life, water fowl or livestock; to agricultural crops;. to any ground wate or surface water; or to
the lands or waters of this state where such harm or damage amounts to mor an ten thousand dollars
($10,000).

F. Any person who knowingly transports, treats, stores, disposes of 0 exports any hazardous waste
or used oil in violation of Subsection A of this section and who knows t the time of the violation that
the person creates a substantial danger of death or serious bodily inj to another person is guilty of a
second degree felony and shall be sentenced to a term of imprisonm: t not to exceed nine years or a fine
not to exceed one hundred thousand dollars ($100,000), or both. person, other than an individual, that
knowingly transports, treats, stores, disposes of or exports any azardous waste or used oil in violation
of Subsection A of this section and knows at that time that it aces an individual in imminent danger of
death or serious bodily injury is guilty of a second degree fi ony and shall be filled in an amount not to
exceed two hundred fifty thousand dollars ($250,000).

History: 1953 Comp., § 12-9B·11, enacted by Laws 1977,
ch. 313, § 11; 1981 (1st 8.8.), ch. 8, § 10; 1987, ch. 179, §
9; 1989, ch. 322, § 14; 1992, ch. 43, § 8; 2001, ch. 325, § 8;
2007, ch. 267, § 1.

Resource Conservation and Recovery Act. - The fed
eral Resource Conservation and Recovery Act, referred to
Subsection A, appears as42 U.S.C.. § 6901 et seq.

The 2001 amendment, effective July 1, 2001, deleted
"underground" preceding "storage tank" in Subsection C; and
made stylistic changes.

The 2007 amendment, effective July 1, 2007, adds Para­
graph (7) ofSubsection A to provide criminal penalties for cer­
tain transportation, treatment, storage and disposal of used oil.

74-4-12. Penalty; civil.

Any person who violates any provi on of the Hazardous Waste Act [74-4-1 NMSA 1978], any rule
made pursuant to that act or any co pliance order issued by the director pursuant to Section 74-4-10
NMSA 1978 may be assessed a c' il penalty not to exceed ten thousand dollars ($10,000) for each day
during any portion of which a v' lation occurs. For violations related to storage tanks, "per violation"
means per tank.

History: 1953 Comp., § 12·9B 2, enacted by Laws 1977,
ch. 313, § 12; 1981 (1st 8$.), • 8, § 11; 1987, ch. 179, §
10; 1989, ch. 322, § 15; 200 ch. 325, § 9.

The 2001 amendment, effective July 1, 2001, deleted
"undergroundO~ preceding "storage tanks" and made a stylistic
change.

74-4-13. Immi nt hazards; authority of director; penalties.

A. Notwiths ding any other provision of the Hazardous Waste Act [74-4-1 NMSA 1978], whenever
the secretary is .n receipt of evidence that the past or current handling, storage, treatment, transportation or
disposal of s id waste or hazardous waste or the condition or maintenance of a storage tank may present
an irnmine t and substantial endangerment to health or the environment, he may bring suit in the appro­
priate di .ct court to immediately restrain any person, including any past or present generator, past or
presen transporter or past or present owner or operator of a treatment, storage or disposal facility, who
has c ntributed or is contributing to such activity, to take such other action as may be necessary or both. A
tr sporter shall not be deemed to have contributed or to be contributing to such handling, storage, treat-

ent or disposal taking place after such solid waste or hazardous waste has left the possession or control
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from a peblished tar4f liftd aeceptaBee far carriage by eemmeD earrier by raH liftd Slleft tr8:nSfJ6l'tef fillS
exercised due care in the past or present handling, storage, treatment, transportation and disposal of suc
waste. The secretary may also take other action, including but not limited to issuing such orders as y
be necessary to protect health and the environment.

B. Any person who willfully violates or fails or refuses to comply with any order of the secre under
Subsection A ofthis section may in an action brought in the appropriate district court to enforce s ch order
be fined not more than five thousand dollars ($5,000) for each day in which the violation 0 urs or the
failure to comply continues.

C. Upon receipt of information that there is hazardous waste at any site which has 1'- sented an im­
minent and substantial endangerment to human health or the environment, the secre shall provide
immediate notice to the appropriate local goveI'l1!Jlent agencies. In addition, the direc r shall require no­
tice of such endangerment to be promptly posted at the site where the waste is loc d.

History: Laws 1983, ch. 302, § 3; 1987, ch. 179, § 11;
1989, ch. 322, § 16; 2001, ch. 325, § 10.

The 2001 amendment, effective July 1,2001, substituted
"secretary" for "director' throughout the section"; deleted'any"

preceding "solid waste" an 'any underground" preceding
"storage tank" in Subsectio A.

ARTICLE4A

Radioactive Materi
Sec. Sec.
74-4A-1. Radioactive material transport; conditions. 74-4A- . Committee duties.
74-4A-6. Task force.

74-4A-l. Radioactive material transport; c ditions.

A. The environmental improvement board sh ave exclusive authority to promulgate regulations
prescribing the conditions for transport of radioa 've material on the highways. Such conditions shall
include the conditions of transport that the env' nmental improvement board finds necessary to protect
the health, safety and welfare of the citizens 0 e state. Except as specifically preempted by federal law,
the state transportation commission shall h e the exclusive authority within New Mexico to designate
highway routes for the transport of radio tive material. Any rule or regulation adopted by the environ­
mental improvement board that designa s highway routes for the transport of radioactive material and that
was in effect prior to March 1, 1991' deemed null and void. The state transportation commission shall
incorporate into the record and con 'aer in the initial designation of routes for the transport of radioactive
material the evidentiary record fr m the environmental improvement board public hearings held for the
purpose of receiving public co ent regarding the designation of routes for the transport of radioactive
material.

B. For the purposes 0 's section, "radioactive material" means a material or combination of ma­
terials that spontaneousl emits ionizing radiation. Materials in which the estimated specific activity is
not greater than 0.002 .crocuries per gram of material, and in which the radioactivity is essentially uni­
formly distributed, not considered to be radioactive materials. "Radioactive material" includes but is
not ·limited to:

(1) mat 'als associated with the operation and decommissioning of nuclear reactors and the sup­
porting fuel c Ie;

(2) . dustrial radioisotope sources;
(3) radioactive materials used in nuclear medicine;

radioactive materials used for research, education or training; and
(5) radioactive wastes; but does not include radioactive material the regulation of which has been

cally preempted by federal law.
The department ofenvironment shall have the authority to impose fmes not to exceed one thousand

ollars ($1,000) as set by regulation of the environmental improvement board for a violation of the board's
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 EPA APPROVED NEW MEXICO REGULATORY REQUIREMENTS 
 APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM 
 December 2010 
 

Title 20, Chapter 4, Part 1, New Mexico Administrative Code,  
effective March 1, 2009, unless otherwise indicated 

 
State Citation Description Page 
Hazardous Waste Management System: General  

20.4.1.100 Adoption of 40 CFR Part 260, as of July 1, 2008. 1 

20.4.1.101 

Modifications, Exceptions and Omissions to the Part 260 adoption by 
reference.  Note: New Mexico has not adopted 260.1(b)(6), 260.20, 
260.22, 260.30, 260.31, 260.32 and 260.33. 1 

Identification and Listing of Hazardous Waste 
20.4.1.200 Adoption of 40 CFR Part 261, as of July 1, 2008. 1 

Standards Applicable to Generators of Hazardous Waste 

20.4.1.300 
Adoption of 40 CFR Part 262, as of July 1, 2008.  EPA retains authority 
for the import/export provisions in Subparts E, F and H. 2 

20.4.1.301 
Modifications, exceptions, and omissions to the Part 262 adoption by 
reference. 2 

Standards Applicable to Transporters of Hazardous Waste 
20.4.1.400 Adoption of 40 CFR Part 263, as of July 1, 2008. 2 
20.4.1.401 Omission of 263.20(e) from the Part 263 adoption by reference. 2 

Standards for Owners and Operators of Hazardous Waste Treatment, Storage and Disposal 
Facilities 

20.4.1.500 

Adoption of 40 CFR Part 264, as of July 1, 2008. Note: At 264.12(a), 
EPA retains authority for receiving the required notice regarding the 
receipt of hazardous waste from a foreign source. 2 

20.4.1.501 

Omission of 264.1(f), 264.149, 264.150, 264.301(l), 264.1030(d), 
264.1050(g) and 264.1080(e)-(g)  from the Part 264 adoption by 
reference. 2-3 

Interim Status Standards for Owners and Operators of Hazardous Waste Treatment, Storage, 
and Disposal Facilities 

20.4.1.600 

Adoption of 40 CFR Part 265, as of July 1, 2008.  Note: At 265.12(a), 
EPA retains authority for receiving the required notice regarding the 
receipt of hazardous waste from a foreign source. 3 

20.4.1.601 
Omission of 264.1(c)(4), 265.149, 265.150, 265.1030(c), 265.1050(f) 
and 265.1080(e)-(g)  from the Part 265 adoption by reference. 3 

Standards for the Management of Specific Hazardous Wastes and Specific Types of Hazardous 
Waste Management Facilities 

20.4.1.700 Adoption of 40 CFR Part 266, as of July 1, 2008. 4 

20.4.1.701 
Modifications, exceptions, and omissions to the Part 266 adoption by 
reference. 4 

20.4.1.702 Omission of 40 CFR Part 267 from the adoption by reference. 4 
Land Disposal Restrictions 

20.4.1.800 Adoption of 40 CFR Part 268, as of July 1, 2008.   4 
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through 
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Permitting Procedures – Permit Modifications, Suspension, and 
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5-6 
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This is an amendment to 20.4.1 NMAC Sections 100, 101,200,300,400,401,500, SOl, 600, 601, 700, 800, 801,
900,901, 1000, 1001, and 1002, adds new Sections 301,701, 702,902 and 1003, and renumbers sections. It
includes revisions of40 CFR 260 through 279 date of July 1, 2008, and adopts requirements for universal
waste and used on management. This amendment is effective 3/112009.

20.4.1.100 ADOPTION OF 40 CFR. PART 260. Except as otherwise provided. the regulations ofthe
United States environmental protection agency ("EPA") set forth in 40 CPR Part 260 through July 1, [~12008 are
hereby incorporated by reference.
[20.4.1.100 NMAC - Rp,20 NMAC 4.1.101,6/1412000; A, 10/0112003; A, 3/112009]

20.4.1.101 MODIFICATIONS, [AND] EXCEPTIONS AND OMISSIONS. Except as otherwise
provided, the following modifications, [eBEI] exceptions and omissions are made to the incorporated federal
regulations.

A The following terms defined in 40 CPR Sections 260.10 and 270.2 have the meanings set forth
herein, in lieu ofthe meanings set forth in 40 CPR Sections 260.10 and 270.2:

(1) "administrator" or "regional aclministrator" means the secretary ofthe New Mexico environment
department or hisIher designee;

(2) "act" or "RCRA" (Resource Conservation and Recovery Act, as amended) means the New
Mexico Hazardous Waste Act, NMSA 1978, Sections 74+1 through 74+14 (as amended).

B. The following terms not defined in 40 CPR Sections 260.10 and 270.2 have the meanings set forth
herein when the terms are used in this part:

(1) "appropriate act or regulation" means the New Mexico Hazardous Waste Act or 20.4.1 NMAC;
(2) "board" means the environmental improvement board;
(3) "CFR" means the Code ofFederal Regulations;
(4) "department" means the New Mexico environment department;
(5) "environmental protection agency" or "EPA" shall be construed to mean the New Mexico

environment department except when used in the phrases "EPA hazardous waste number," EPA identification
number," "EPA region," "EPA acknowledgment ofconsent," "EPA test methods, II and in the definitions set forth in
40 CPR Sections 260.10 and 270.2;

(6) "freedom ofInformation Act" or ''FOIA'' means NMSA 1978, Sections 14-2-1 through 14-2-12,
14-3A-I through 14-3A-2, and 74-4-4.3D (as amended);

(7) "hazardous substance incident" means any emergency incident involving a chemical or chemicals,
including but not limited to transportation wrecks, accidental spills or leaks, fires or explosions, which incident
creates the reasonable probability of injury to human health or property;

(8) "secretuy" means the secretary ofthe New Mexico environment department or hisIher designee;
and

(9) "Subtitle C ofRCRA" means the New Mexico Hazardous Waste Act, NMSA 1978, Sections 74­
4-1 through 74-4-14 (as amended).

C. The following provisions of40 CFR Part 260 are omitted from Section 20.4.1.100 NMAC:
(1) Section 260.1(b)(6);
(2) Section 260.20;
(3) Section 260.22;
(4) Section 260.30;
(5) Section 260.31;
(6) Section 260.32; [aae]
(7) Section 260.33[...]; and
ill Reference to 40 CFR Part 267.

D. Wherever there is any requirement in any of the federal regulations incorporated into this part to
report an emergency situation, the requirement shal1 be construed to mean that the party required to report shal1
report the incident to the department via the New Mexico 24-hour emergency response number at (505) 827-9329 or
such other number designated by the department
[20.4.1.101 NMAC - Rp,20 NMAC 4.1.102,6/14/2000; A, 10/0112003; A, 3/112009]

20.11.1.200 ADOPTION OF 40 CFR PART 261. Except as otherwise provided, the regulations of the EPA
set forth in 40 CFR Part 261 through July I, [~12oo8 are hereby incorporated by reference.
[20.4.1.200 NMAC - Rp, 20 NMAC 4.1.200,6114/2000; A, 10/0112003; A, 31112009]

20.4.1 NMAC
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20.4.1.300 ADOPTION OF 40 CPR PART 262. Except as otherwise provided, the regulations of the EPA
set forth in 40 CPR Part 262 through July I,[~~are hereby incorporated by reference. ['The suest:Hut!ea ef
tile fellewiBg tenBfl ift 8li9p8ftll B, ;p _ II ef 4Q cr:R P&Ft 2&.2 dees aet BIJPly te 8ee~ea2Q.4. UQQ NMAC:
"AdmiBistFater" IIlEi "RegieHlA~ fer the teRB "s~e' _ "~~." er "lywireBmeatal PretesQ8R
A~'" fer the teRB "QepSIm8ftt:"]
[20.4.1.300 NMAC - Rp, 20 NMAC 4.1.300, 6/1412000; A, 10/0112003; A, 3/112009]

20.4.1.301 MODIFICATIONS. EXCEPTIONS AND OMISSIONS. Except as otherwise provided. the
following modifications. eXcej)tions and modifications are made to the incorporated federal regulations. The
substitution'ofthe following terms in Subparts E. F and H of40 CPR Part 262 does not apply to Section 20.4.1.300
NMAC: "administrato(' and "regional administrator" for the term" secretarY" and "EPA" or "environmental
protection agency" for the term" department."
[20.4.1.301 - 20.4.1.399 NMAC - Rp, 20 NMAC 4.1.301 - 4.1.399,6/1412000; 20.4.1.301 NMAC· N, 3/112009]

lllhU.a91j ~9A.l.39i 29.4.1.399 [ReseFVed]
[26.4.362 NMA€ - 26.4.1.399 NMAC· Rn; 26.4.1:391 c 29.4.1.399 NMA.€, 3/1ne99i

20.4.1.400 ADOPTION OF 40 CFR PART 263. Except as otherwise provided. the regulations of the EPA
set forth in 40 CPR Part 263 through July I,[~~are hereby incorporated by reference.
[20.4.1.400 NMAC - Rp,20NMAC 4.1.400, 6/1412000; A, 10/01/.2003; A, 3/112009]

20.4.1.401 MODIFICATIONS. EXCEPTIONS AND OMISSIONS. Exceot as otherwise provided, the
following modifications. exceotions and omissions are made to incorporate the federal reauJations. The following
provision of40 CPR Part 263 is omitted from Section 20.4.1.400 NMAC: Section 263.20(e).
[20.4.1.401 NMAC - Rp, 20 NMAC 4.1.401, 6/14/.2000; A, 10/0112003; A, 3/112009]

.20.4.1.500 ADOPTION OF40 CPR PART 264. Except as otherwise provided, the regulations of the EPA
set forth in 40 CPR Part.264 through July I, [2002~are hereby incorporated by reference. ['The suest:itHliea ef
"SesretBFy" fer the tMft "RegieBti irii=ic;P'!P*&F" iB Seettes 1Q.4,l.IQI NMt"£ dees aet apply te .e~
aetiee set f9l'tli iB 4Q CJZR Seettea 2e4.1~(a), 86 8Elept.eEI iB this seetiea. 'I11e ewser er eptRter efa faeility~tB86
_lugeS te reeeFJe lIai!ar4e&s weste fFem a feI:eiga 89_ IBU&t pie''';. a eepy ef1he _se reEfYHee iB 4Q CRt
Seeties 264.12(&) te the Seeret8Fy at the time that ae~se is J'f'I'IiEIeEI te the Regieral } Sm;p;&atef. The saestitHtieB
ef"Qep8FlmeBt" fer tile teRB "sP·A" dees aet BIJPly te tile seeere ee8\i11eeee efthe teRn: "SPA" iB 4Q CRt Seetier
2e4.1Qg2(~(4)(iij.]

[20.4.1.500 NMAC - Rp,20 NMAC 4.1.500,6/1412000; A, 10/0112003; A, 3/1/2009]

20.4.1.501 MODIFICATIONS, EXCEPTIONS AND OMISSIONS. Except as otherwise provided. the
following modifications. exce.ptioDS and omissions are made to incorporate the federal regulations.

A. The following provisions of40 CPR Part 264 are modified in 20.4.1.500 NMAC:
(ll the substitution of "secretary" for the term "regional administrator" in 20.4.1.101 NMAC does not

apply to the required notice set forth in 40 CPR Section 264.12(al. as adOPted in this section; the owner or Qperator
ofa facility that has arranged to receive hazardous waste from a foreign source must provide a COPy of the notice
required in 40 CPR Section 264. 12CA) to the secretary at the titM that notice is provided to the regional
administrator:

(2) the owner or OPerator proposing a class 1 permit modification pursuant to 40 CPR 264.15<b)(5)
shall submit the request to the director as required in 40 CPR Sections 264.1S(b)(S)(i) and 270.42(a);

(3) the owner and operator shall submit the reports in 40 CPR Section 264.1QO(g) on a semi-annual
basis to the secretary;

(4) "qualified professional engineer" as provided for in 40 CPR Sections 264.115. 264.120. 264.143Cil,
264.14S(i), 264.147(e). 264. 191Ca), 264.191(b)(5)(ii). 264. 192(a). 2§4.192(b), 264. 193fi)(2), 264.19600. 264.280<b)'
264,554(c)(2>. 264.571(a-c>. 2§4.573(a)(4)(ii), 264.573(g>. 2§4.574{al and 264.1101(c)(2) sball mean an
indeoendent New Mexico licensed professional engineer in accQrdance with the New Mexico Engineering and
Sun!eying Practice Act, NMSA 1978, Section 61-23-1 through 32 (as amended).

20.4.1 NMAC 2
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(5) the requirements of40 CPR. Section 264.73(b) shall be maintained in the operating record by the

owner and operator at his facility until closure, excej!t for 40 CPR. Sections 264,73(b)(7) and 264·73(b)(9) which
shan be kept in the operating record for no less than 3 years;

(6) the requirements of40 CPR. Section 264,347(d) shall be maintained in the operating record by the
owner and operator at his facility until closure.

(7) the substitution of"department" for the term "EPA" does not apply to the second occurrence of
the term "EPA" in 40 CFR Section 264,1082(c)(4)(ill.

B. The following provisions of40 CPR Part 264 are omitted from Section 2004,1.500 NMAC:
[A:]ill Section 264.1(£);
[&Jill Section 264.149;
[GJD.) Section 264.150;
l**JID Section 264,301(1);
~J.m Section 264.1030(d);
~](2} Section 264.1050(g); and
['*l.Cl1 Sections 264.1080(e), 264,1080(f), 264,1080(g).

[2004.1.501 NMAC - Rp, 20 NMAC 4,1.501,6/1412000; A, 10/01a003; A, 3/112009]

20.4.1.600 ADOPTION OF 40 CFR PART 265. Except as otherwise provided, the regulations ofthe EPA
set forth in 40 CPR Part 265 through July I, [~]2008 are hereby incoIpOIated by reference. [The S&h8tikHiea ef
"Se&f8ta:t'y" fer.e tenB "Regieaal.~F" ill SeRea 2gA.1.HH NMA.C eees Bat apply te diee~
aetiee set feRll iB: 4Q G¥R Seetiea 28$,12Ea), IS a4epteEl iB: tIiis seeaea The e'MleF 8f 9peRltef efa faeilay tBat hes
8ll8Bge8 te f88ei.,e~ WII8le fFem Il fsreiga 89Yl'6e must pevlcie Il e8p3' eftke Batiee~El iB: 49 CRt
Seetiea 284.12Ea) te die SeeFetary at die time tBat dee is ,reviSed te die &egieaal.'\4miB:isRtef. The su8sti:tl:ltiea
ef"};)ep&I'bBeBt" fer tBe team "8PA" Elees Bet apply te die seeed eeetHl6BEte efdie tefm ":sPA" iB 49 CFR SeetteR
28$.1g83(e)(4)(ii).]
[20.4.1.600 NMAC· Rp, 20 NMAC 4,1.600,6/1412000; A, 10/0112003; A, 3/112009]

20.4.1.601 MODIFICATIONS. EXCEPTIONS AND OMISSIONS. Except as otherwise provided. the
following modifications. exceptions and omipiQDS are made to the incorporated federal regulations:

A. The following provisions of40 CPR Part 265 are modified in 20.4.1.600 NMAC:
(l) the substitution of"secretaIy" for the term " regional Administrator" in 20.4. 1.101 NMAC does

not apply to the required notice set forth in 40 CPR Section 265.12(&), as adOPted in this section. The owner or
operator ofa facility that has arranged to receive hazardous waste from a foreign source must provide a COPy ofthe
notice required in 40 CPR Section 265,12(a) to the secretary at the time that notice is provided to the regional
administrator:

(2) the owner and operator $all submit the reports in 40 CPR. Section 264.100(S> on a semi-annual
basis to the secretary;

(3) "mlplified professional engineer" as provided for in 40 CFR Sections 265.115. 265.120,
265.143&1,265.145&), 265.147(e), 265.191Cal. 265.191(b)(5)(ii), 265.192(a), 265,192(b), 265.193(i)(2),
264.19600, 265.280(e), 265.441(&) through (cl, 265.443(a)(4)(ii), 265,443(2), 265,444(&) and 264.1101(c)(2) shall
mean an independent New Mexico licensed professional engineer in accordance with the New Mexico Engineering
and Surveying Practice Act. NMSA 1978, Section 61-23-11brough 32 (as amended);

(4) the requirements of40 CPR. 265.73(b) sball be maintained in the operating record by the owner
and operator at his facility until closure;

(5) the requirements of40 CPR. Section 264,347(d) shall be maintained in the operating record by the
owner and operator at his facility until closure.

(6) the substitution of"department" for the term "EPA" does not apply to the second occurrence of
the term "EPA" in 40 CPR Section 265.1083(c)(4)(ii).

B. The following provisions of40 CPR Part 265 are omitted from Section 2004.1.600 NMAC:
[A:Jill Section 265.1(c)(4);
[&@ Section 265.149;
[GJD.) Section 265.150;
l**].® Section 265.1030(c);
f:&@ Section 265,1050(£); and
~]!Ql Sections 265.1080(e), 265.1080(£), 265.1080(g).

[20.4,1.601 NMAC - Rp, 20 NMAC 4.1.601,6/1412000; A, 10/0112003; A, 3/112009]

20.4.1 NMAC 3
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20.4.1.700 ADOPTION OF 40 CFR PART 266. Except as otherwise provided, the regulations of the EPA
set forth in 40 CPR Part 266 through July 1, [~]2oo8 are hereby incorporated by reference.
[20.4.1.700 NMAC - Rp, 20 NMAC 4.1.700,6/1412000; A, 10/0112003; A, 3/112009]

20.4.1.701 MODIFICATIONS. EXCEPTIONS AND OMISSIONS. Except as otherwise provided. the
following modifications, exceotions and omissions are !PJ!de to the incorporated federal regulations. The provision
of40 CPR Section 266,102(e)(10) are modified in 20.4.1.700 NMAC and shall be maintained in the operating
record by the owner and operator at his facility until closure.
[20.4.1.701 NMAC· N, 3/1/2009]

20.4.1.702 OMISSION OF 40 CFR PART 267. The provisions of1lDd any reference to 40 CPR Part 267 are
omitted from these regulations.
[20.4.1.702 NMAC· N, 311/2009]

f).MaII/OI] 38.4.1.783 241.4.1.799 [R:esened]
,[26.4.1.791 29.4.1.799 NMJ£ &p, 20 NMf..C 4.1.791 4.1.799,6/14/2999; 29.4.1.793 29.4,1.799 NMAC Rn;
29.4.1.791 29.4.1.799 NMAC, 31112999]

20.4.1.800 ADOPTION OF 40 CFR PART 268. Except as otherwise provided, the regulations ofthe EPA
set forth in 40 CPR Part 268 through July I,[~~are hereby incorporated by reference. [Tke sueMimHeB ef
"Depltl1l1leB:t" _die te!m ";SPA" is. 8e.9&29.4.1.191 NMf£ &eM Bet app1yte 49 CRt Se.9B2lig,lEe)(3), as
e6ep1e8 iB this seatie&:]
[20.4.1.800 NMAC· Rp,20 NMAC 4.1.800,6/1412000; A, 10/0112003; A, 3/112009]

20.4.1.801 MODIFICATIONS. EXCEPTIONS AND OMISSIONS. Excej)t as otherwise provided. the
following modifications. exceotions and ornmjgions are made to the incomorated federal regulations.

A Thesubstitutionof"@partment" for the term "EPA" in 20.4.1.101 NMAC does not apply to 40
CPR Section 268.1Ce>(3l, as adopted in this section.

1l. The following provisions of40 CPR Part 268 are omitted from Section 20.4. 1.800 NMAC:
[..A::]ill Section 268.5;
l&]ill Section 268,6;
[G.]ill Section 268.42(b); and
lI*Jill Section 268.44(a) through 264.44(g).

[20.4,1.801 NMAC - Rp,20 NMAC 4.1.801,6/14/2000; A, 10/0112003; A, 3/112009]

20.4.1.900 ADOPTION OF 40 CFR PART 270. Except as otherwise provided, the regulations ofthe EPA
set forth in 40 CPR Part 270 through July 1, [~J2008 are hereby incorporated by reference. [Tke IRiBstituti9& ef
die teRBs ":BP1\" ''RegieBal.~tef'' &BEl "AiimiBi6tfateF" is. 8eet:i9B 2G.4.1.UH NMAC sees Bet apply te 40
CPR 8eet:ieB6 27CU, 21Q.19(f)(2)A(3), 279.1Q (&)(1)00, 279,11 ~) (3), 21Q.32(e), 270.72(&)(3), &BEl 27Q.72(8)(~, 116

aElepteEl is. this seese£b]
[20.4.1.900 NMAC - Rp,20 NMAC 4.1.900, 6/1412000; A, 10/0112003; A, 3/1/2009]

20.4.1.901 PERMITTING PROCEDURES

(1) Once an application is determined to be administratively and technically campI tary
shall prepare and issue either a draft permit or a notice of intent to deny.

(a) A draft permit shall cantain all conditions, campli es, monitoring requirements
and technical standards for treatment, storage, and/or disposal . or in 40 CPR Part
270.

(b) A notice of inten y shall state the secretary's reasons for the intended denial.
(2) Any draft . r notice ofintent to deny prepared by the department under Paragraph (l) of

this subsection s mpanied by a fact sheet and shall be based on the administrative file, Copies ofthe fact
Rruu:~:sent to the applicant; to any state or federal agency, as applicable; and, upon request, to any other

20.4.1 NMAC 4
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and the weight helshe deems appropriate to all
to all relevant facts and circumstances presented at a public

prepared, and shall allow forty-five (45) days for review and public comment, including requests for public h
(4) Ifthe secretary issues a draft permit. and a timely written notice ofopposition to the draft p

and a request for a public hearing is received, the department, acting in conjunction with the applicant. wu'~l;;liipU:

to the request in an attempt to resolve the issues giving rise to the opposition. Ifsuch issues are resolved
satisfaction ofthe opponent. the opponent may withdraw the request fur a public hearing.

(5) No roling shall be made on permit issuance or denial without an opportunity fo public hearing,
at which all interested persons shall be given a reasonable chance to submit significant data, vi s or arguments
orally or in writing and to examine witnesses testifying at the public hearing. A public h . shall be scheduled if:

(a) the secretary issues a notice of intent to deny. and a timely t for public hearing is
received from the applicant;

(b) the secretary issues a draft permit, a timely request for pu c hearing is received from any
person opposed to the granting ofa permit. and such person does not y withdraw the request pursuant to
Paragraph (4) of this subsection; or

(c) the secretary determines. no later than five (5) following the end of the comment
period specified in Paragraph (4) ofthis subsection. that a public . should be held notwithstanding the absence
ofa timely request for public hearing.

(6) The comment period specified in Paragraph of this subsection shall automatically be extended
to the close ofany public hearing.

(7) The secretary shall give due consid
comments received during a public comment period
hearing.

(8) When ruling on permit . or denial. the secretary may disapprove in whole or in Part. or
:make reasonable conditions to any permit, if' appears that the permit applied fur will not meet the requirements of
these regulations.

(9) At the time that an~ permit decision is issued. the secretary shall issue a response to
comments. This response shall:

(a) specify .ch provisions, ifany, ofthe draft permit have been changed in the final permit
decision. and the reasons for change;

(b) 'etly describe and respond to all comments on the draft permit or the permit application
raised during the publi comment period. or during any hearing, and

be available to the public.
(10 A final permit decision shall become effective thirty (30) days after notice of the decision has

the applicant. or such later time as the secretary may specify. This provision shall not be construed to
e for appeal ofa permit decision as provided by the Hazardous Waste Act

(11) The approval ofa permit does not relieve any person from the responsibility of complying with
app' hIe state or federal laws and regulations.

(12) The secretary shall notify the applicant by certified mail ofany impending permit action and of
lIlY sehedulecl publie heariDg date.

B. Permit Modifications, Suspension and Revocation.
(1) The secretary may modify. suspend. or revoke a permit issued pmsuant to Subsection A of this

section for cause set forth in 40 CPR Part 270 and the act
(2) The secretary may modify, SUSPend. revoke any permit upon hisIher initiative. or if. after the

department's investigation of the facts and circumstances, pursuant to the request of any interested person. such
permit action is deemed warranted.

(3) Requests for permit modification. suspension. revocation shall be in writing and shall contain
facts or reasons supporting the request.

(4) Ifthe secretary decides that the request is not justified, the permittee will be notified in writing
explaining the reason for denial. Denial of request ofmodification. revocation. and reissuance, or termination are
not subject to public notice. comment. or hearings.

(5) Ifthe secretary decides to modify or revoke and reissue a permit under 40 CFR section 270.41 or
40 CFR section 270.42(c), considered a major modification under the act a draft permit shall be prepared
incorporating the proposed changes. The secretary may request additional information and, in the case of a modified
permit, may require the submission ofan updated application. In the case ofa revoked and reissued permit the
secretary shall require the submission of a new application.

20.4.1 NMAC s
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@ Class 1 and 2 modifications under 40 CPR 270.42(a) and (b) shall be considered minor permit

modifications under the act
[~JCD In a permit modification under this section, only those conditions to be modified shall be

reopened. All other aspects of the existing permit shall remain in effect for the duration of the unmodified permit
When a permit is revoked and reissued under this section, the entire permit is reopened just as ifthe permit had
expired and were being reissued. During any revocation and reissuance proceeding the permittee shall comply with
all conditions of the exiting permit until a new final permit is reissued.. . . . ,
to terminate shall be issued. The secretary shall follow the applicable procedures as required for a draft permit unde
Section 20.4.1.901 NMAC.

C. Public Notices.
(1) Pre-application public meeting and notice. Except as otherwise provided, the regulation 0 the

EPA set forth in 40 CPR Section 124.31 through July 1,[~~ is hereby incorporated by reference.
(2) Public notice requirements at the application stage. Except as otherwise provided, th gulation

ofthe EPA set forth in 40 CPR section 124.32 through July 1, [~]2008 is hereby incorporated by ference.
(3) Public notice of issuance ofa draft permit or 8 notice of intent to deny, and of public hearing

scheduled, shall be given by publication of8 notice in 8 newspaper ofgeneral circulation in the affected,
broadcasts over local radio stations and by mailing a copy ofthe notice to the permit appli those individuals on
the department mailing list ofpersons interested in hazardous waste permit actions, and to y unit of local, state
and federal government as may be applicable.

(4) All public notices issued shall contain the following minimum infi tion:
(a) the subject, the time and place ofany scheduled hearing an e manner in which interested

persons may present their views;
(b) a brief description of the procedures by which reques or hearings may be made, unless

already scheduled;
(c) the name and address ofthe office processing the ermit ac!ion for which notice is being

(d) the name and address ofthe permittee or . applicant, and, ifdifferent, of the facility or
activity regulated by the permit;

(e) a briefdescription ofthe business con at the filcility or activity described in the
permit application or the draft permit;

(f) the name, address and telephone of8 person from whom interested persons may
obtain further information;

(g) in addition, public notice ofa cheduled public hearing shall also contain references to the
dates ofprevious public notices relating to the .

(h) the notice shall state wh interested persons may secure copies of any proposed draft
permit or notice of intent to deny.

D. Fact Sheet
(1) A fact sheet shall be pc aced for every draft permit for 8 hazardous. waste management filcility or

activity. The fact sheet shall briefly set rth the principal facts and the significant factual legal, methodological and
policy questions considered in prep . the draft permit

(2) The fact sheet s include, when applicable:
(8) a brief cription ofthe type offacility or activity which is the subject of the draft permit;
(b) the and quantity ofwastes which are proposed to be or are being treated, stored,

disposed, injected, e' r discharged;
(c) briefsummary ofthe basis for the draft permit conditions including references to

applicable statutory 0 !egu1atory provisions;
reasons why any request for variance or alternative to require standards do or do not appear

justified;
(e) a description ofthe procedures for reaching a final decision on the draft permit including:

(i) the beginning and ending dates of the comment period and the address where
will be received;

(ii) procedures for requesting a hearing and the nature of that hearing; and
(iii) any other procedures by which the public may participate in the final decision;
(iv) name and telephone number ofa person to contact for additional information.. . . .

20.4.1 NMAC 6
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E. Information repository. Except as otherwise provided, the regulation of the EPA set forth in 40

CFR section 124.33 through July 1, [~]2008 is hereby incorporated by reference.

(1) Public notice of any public hearing shall be given at least thirty (30) days prior to the schedule
date ofthe hearing and shall state the subject

(2) Hearings shall be held in Santa Fe or within any area ofthe state substantially affected by e
proceedings as specified by the secretary.

(3) The secretary may designate a hearing officer to take evidence at the hearing.
(4) All hearings shall be recorded by a certified court reporter. A transcript will be

persons for review at the department's main office. Costs ofa copy of a transcript will be bome b
such copies.

(5) In hearings, the rules ofcivil procedure and the technical rules ofevidenc not apply, but the
hearings shall be conducted so that all relevant views, arguments, and testimony are ampl 8nd fairly received
without undue repetition.

(a) Testimony for hearings on permit issuance or modification s I be presented in the
following order:

(i) testimony by the applicant (such testimony is a p quisite to the granting ofthe
requested permit or modification);

(ii) testimony by other persons (except the ent) supporting issuance or
modification ofthe permit, in any reasonable order;

(iii) testimony by persons (except the ent) opposed to issuance or modification of
the permit, in any reasonable order;

(iv) testimony by the department;
(v) rebuttal testimony, as approp . teo

(b) Testimony for hearings on permit uspension or revocation shall be as follows:
(i) testimony by the dep t;
(ii) testimony by other supporting suspension or revocation ofthe permit, in any

reasonable order;

reasonable order; and

(iii)
(iv)

tbe'1PerInl'ttee;
persons opposed to suspension or revocation ofthe permit, in any

(v) rebuttal . ony, as appropriate.
(c) In all , cross examination ofeach witness shall be conducted by interested persons,

in any reasonable order, immediat after that witness bas testified.
(7) The burden 0 roof at hearings shall be as follows:

(a) for . on permit issuance or modifications, the burden ofproofshall be on the
applicant or permittee;

(b) or hearings on permit suspension or revocation, the burden ofproofshall be on the
department

G.
(1)

secretary.

tary's Decision.
Any person heard or represented at the hearing shall be given written notice of the action ofthe

(2) The secretary shall notify the applicant or permittee ofhislher decision and the reasons therefore
by certi mail.

H. Appeals. Appeals of the secretary's decision shall be as provided by the Hazardous Waste Act
(l) The filing ofan appeal does not act as a stay of any action required by the secretary's decision.
(2) The record on appeal shall include the transcript of the hearing, all related correspondence, any. . . . . .,

(20.4.1.901 NMAC - Rp,20 NMAC 4.1.90 I, 6/14/2000; A, 10/0112003; A, 3/112009]

20.4.1.902 MODIFICATIONS. EXCEPTIONS AND OMISSIONS. Except as otherwise provided. the
fonowing modifications, exceptions and omissions are made to the incorporated federal regulations.

A "Qualified professional engineer" as provided for in 40 CFR Sections 270. 14(a1. 270.16(a1. and
270.26(c)(15) shall mean an independent New Mexico licensed professional engineer. A professional engineer shall
abide by aU requirements ofthe New Mexico Engineering and Surveying Practice Act. NMSA 1978. Section 61-23­
1 through 32 (as amended) and applicable regulations.

20.4.1 NMAC 7
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B. The substitution of the terms "EPA." "regionalar!ministrator" and" administrator" in 20.4.1.101

NMAC does not gly to 40 CFR Sections 270.5, 270.10(£)(2)&(3), 270.10 (g)(1)(i), 270.11 (a) (3). 270.32(c),
270.72(8)(5). and 270.72Cb)(5t as adopted in this section.

C. The following provisions of40 CPR Part 270 are omitted from 20.4.1.900 NMAC:
. (1) statement in Section 270,1(b), ''treatment storage. and disposal mcilities lTSDs) that are

otherwise subject to permitting under RCRA and that meet the criteria in paragraph (b)Ot or pamgraph (b)(2) of
this section. may be eligtble for a standardized permit under subpart J ofthis part.";

(2) Sections 270.1Cb)(ll and 270.lCb)(2);
(3) "and standardized permit (subpart J ofthis part)" in the definition of''peunit'' in Section 270.2:
(4) definition of"standardized permit" in Section 270,2;
(5) Section 270.1O(a)(6);
(6) Section 270,10(h)(2);
m portion Qfthe first sentence §!Bfing "or as a rQutine change with prior apprQvallDlder 40 CFR

124,213" QfSectiQn 270.40(b);
(8) Section 270.41 referencing 270,320 and 40 CPR part 124. subpart G;
(9) Section 270.4100(3);
(10) Section 270,5He): and
(1I) Section 270. subpart J.

[20.4.1,902 NMAC - N, 3/1/2009]

[39.4.1.983) 29,4.1.993 • 28.4.1.999 [Reset ,ed]
[29.4.1.9~ 29.4,1.999 NM/£ '&p, 2G NMAC 4.1.992 4.1.999,611412090,20.4,1.983 29.4.1.999 NMAC RD;
20.4,1.902 - 20.4.1,999 NMAC, 3/1/2999]

20.4.1.1000 ADOPTION OF 40 CFR PART 273. Except as Qtherwise provided, the regulatiQns Qf the EPA
set forth in 40 CFR Part 273 through July I, [2002]2008 are hereby incQrporated by reference.
[20.4.1.1000 NMAC - Rp, 20 NMAC 4.1.1000,6/1412000; A, 10/01/2003; A, 31112009]

20.4.1.1001 MODIFICATIONS, [AND-JEXCEPTIONS AND OMISSIONS. Except as otherwise
proyided. the fQllowing modifications, exceptiQns and omissiQns are made to the inco!pQrated federal regulations.

A. The fQllQwing terms have the meanings set fQrth herein.
(1) "Aerosol can" meaDS a container in which gas under pressure is used to aerate and dispense any

material through a valve in the fQrm Qf a spray Qr fQam.
ID [The 1eRIl]"RegiQnal administrator" and "EPA" as used in 40 CFR sectiQns 273,12 and 273,32

shall mean, as applicable tQ [gl!lll8RlteRJ]handlers Qfuniversa1 waste pesticides under this part, nQtificatiQn to the
secretary Qf the New MexicQ department Qfagriculture,

(3) ''Universal waste" means. in additiQn to the hazardous wastes listed in 40 CFR SectiQn 273.9,
aerosol cans as descn'bed in this subsectiQn,

B. Alternative universal waste labeling. As an alternative to the labeling requirements fQr universal
waste in 40 CPR sectiQns 273.14 and 273,34. universal waste handlers may use Qther WQrds that accurately identify
the universal waste material. for example. "spent bulbs" or ''batteries for recycling." NQte that the labeling must be
either Qn the individual piece Qfuniversal waste. Qn the container in which the universal waste is stored. or on a
pallet Qfbanded Qr Qtherwise bQund universal waste being readied fQr shipment. .,

that results in the br Qr

20.4.1 NMAC 8
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device ifa licable to

[20.4.1.1001 NMAC - Rp, 20 NMAC 4.1.1001,6/14/2000; A, 3/112009]

20.4.1.1002 ADOPTION OF 40 CFR PART 279. Except as otherwise provided, the regulations of the
United States environmental protection agency set forth in 40 CFR Part 279 through July I,[~~ are hereby
incorporated by reference.
[20.4.1.1002 NMAC - N, 10/0112003; A, 3/112009]

20.4.1.1003 MODIFICATIONS. EXCEPTIONS AND OMISSIONS. Except as otherwise provided. the
following modifications. exceptions and omissions are made to the incorporated federal regulations.

A. Alternative used oil labeling for generators. As an alternative to the labeling requirements for
containers and aboveground tanks used to store used oil in 40 CFR Section 279.22. used oil generators may use
other words that ficcurately identify the used oil. for example. "waste oil" or "oil for recycling."

B. Used oil storage.

t

2004.1 NMAC 10
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(l) In addition to the requirements for used oil storage in 40 CFR. Section 279.22. CQDtJ!inent and

aboveground tanks used to store USed oil outdoors must be closed. exccmt when it is necessary to add or remove used
QiL

(2) With the exccmtion ofthe response to releases requirements in 40 CFR 279.22(dl. this section
does not apply to used oil storage gnntp;ners used temporarily in the normal course ofrnftintenance and service
activities where these containers are emptied at the end ofeach work day or shift.
[20.4.1.1003 NMAC - N,3/1/2009]

[i8.-4.1,1883] i9.1.1,J094 ae.1.1,1099 fResePIedJ
[26.4.1.1662·20..4.1.1999 Rp, 29 NMAC 4.1.1002 4.1.1199. 6/14/2999; t., lQ/{)1I2003; 29.4.1.1004

-26.4.1.1699~C RD;2Q.4.I.lOOJ 20.4.1.1099 NMAC, 3/112009t-

20.4.1 NMAC 11
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hearings shall be conducted so that all relevant views, arguments, and testimony are amply and fairly received
without undue repetition.

(a) Testimony for hearings on permit issuance or modification shall be presented in th
following order:

(i) testimony by the applicant (such testimony is a prerequisite to the gra . g of the
requested permit or modification);

(ii) testimony by other persons (except the Department) supportin 'suance or
modification of the permit, in any reasonable order;

(iii) testimony by persons (except the Department) opposed issuance or modification
of the permit, in any reasonable order;

(iv) testimony by the Department; and
(v) rebuttal testimony, as appropriate,

(b) Testimony for hearings on permit suspension or r ocation shall be as follows:
(i) testimony by the Department;
(ii) testimony by other persons support' suspension or revocation of the permit, in any

reasonable order;
(iii) testimony by the permittee;
(iv) testimony by other person

opposed to suspension or revocation of the permit, in a reasonable order; and
(v) rebuttal testimony, appropriate.

(c) In all hearings, cross ex . tion of each witness shall be conducted by interested persons,
in any reasonable order, innnediately after th witness has testified.

(7) The burden ofproof at arings shall be as follows:
(a) For hearings permit issuance or modifications, the burden ofproof shall be on the

applicant or permittee.
(b) For he gs on permit suspension or revocation, the burden of proof shall be on the

Department.
G.

(1)
Secretary.

s Decision.
erson heard or represented at the hearing shall be given written notice of the action of the

(2 The Secretary shall notify the applicant or permittee of his/her decision and the reasons therefore
by certified iI.

Appeals. Appeals of the Secretary's decision shall be as provided by the Hazardous Waste Act.
(1) The filing ofan appeal does not act as a stay of any action required by the Secretary's decision.
(2) The record on appeal shall include the transcript of the hearing, all related correspondence, any

esponses to comments, and all other information relied upon by the Secretary in deciding upon the permit action.
AC Ref' 20 NMAC 4.1.901, 13/14/2000; A, 10/011200J]

set forth in 40 CFR Part 273 through July 1, [+999]2002 are hereb
reference.

, ,

United States Environmental Protection A enc
incOIporated by reference.
[20.4.1.1002 NMAC - N, 10/01/2003] __------~-:z0.4.1.1099 [Reserved]
"':::;9 R:p 20 }OlMl\C 4.1.1002 4.1.1100, 9/14/2000; .d., 10/0112003]

ereb

20.4.1.1103 REFERENCE TO 40 CFR PART 280. Reference to any provisions of 40 CFR Part 280 within
the text of any other provision of 40 CFR as adopted by this Part shall be construed to mean the New Mexico
Underground Storage Tank Regulations, [20 NMJ\C 5.1 5.16]20.5.1 through 20.5.17 NMAC.
[20.4.1.1103 NMAC - Rp 20 NMAC 4.1.1 104,6/14/2000; A, 10/01/2003]

20A.l NMAC 6
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(7) The burden of proof at hearings shall be as follows:
(a) For hearings on permit issuance or modifications, the burden of proof

applicant or pem1ittee.
(b) For hearings on permit suspension or revocation, the burden of proof

Department.
G.

Secretary.
(1)

Secretary's Decision.
Any person heard or represented at the hearing shall be giv written notice of the action of the

(2) The Secretary shall notify the applicant or pelm' e of his/her decision and the reasons therefore
by certified mail.

H. Appcals. Appeals of the Secretary's d . Ion shall be as provided by the Hazardous Waste Act.
(1) The filing of an appeal does not as a stay of any action required by the Secretary's decision.
(2) The record on appeal shall' c ude the transcript of the hearing, all related conespondence, any

responses to conm1ents, and all other in 1ation relied upon by the Secretary in deciding upon the pem1it action.
[20.4.1.901 NMAC - Rp 20 NM~<.1.901, 6/14/2000]

//
20.4.1.902 - 20.4.1.999 ··tR~served]
[20.4.1.902-2?~- Rp 20 NMAC 4.1.902 - 4.1.999,6/14/2000]

/"

20.4.1. 0 ADOPTION OF 40 CFR PART 273. Except as otherwise provided, the regulations of the EPA
se rth in 40 CFR Part 273 through July 1, 1999 are hereby incorporated as SUbpart X of this Part.

20.4.1.1001 MODIFICATIONS AND EXCEPTIONS. The tenn"Regional Administrato.(' and "EPA" as
used in 40 CFR sections 273.12 and 273.32 shall mean, as applicable to generators of universal waste pesticides
under this Part, notification to the Secretary of the New Mexico Department of Agriculture.
[20A.l.l001 NMAC Rp 20 NMAC 4.1.1001,6/14/2000]

[2004.1.1002 - 20.4.1.1099 - Rp 20 NMAC 4.1.1002 - 4.1.1100,6/1412000]

2004.1.1100 COMPLIANCE WITH OTHER REGULATIONS. Com Part does not relieve
a person of the obligation to comply with all other applicable state a eral regulations. If the EPA should
suspend any federal hazardous waste regulation havin . c counterpart to these regulations, the counterpali in
these regulations shall be deemed suspende . out any further action being taken.
[2004.1.1100 NMAC - .1.1001,6/14/2000]

This Part shall be liberally construed to effectuate the purpose of the Act.

20A.l.1102 REFERENCE TO 40 CFR PART 124. Reference to any provisions of 40 CFR Part 124 within
the text of any other provision of 40 CFR as adopted by this Pmi shall be constn.led to mean the corresponding
provision of section 901 ofthis Part with the exception of any reference to 40 CFR sections 124.31 through 124.33
and any reference to any section of 40 CFR Part 124 that is contained within 40 CFR sections 124.31 tln'ough
124.33.
[20.4.1.1102 NMAC Rp 20 NMAC 4.1.1103,6/1412000]

the reu1aulder, or its

the text of any other provision of 40 CFR as adopted by this Part shall be construed to mean m~.J::u::w:---f't.t(~l(~O

Underground Storage Tank Regulations, 20 NMAC 5.1 - 5.16.
[20.4.1.1103 NMAC Rp 20 NMAC 4.1.1104,

20.4.1.1104 provision or application of this PaJt is held
apI)li~~:m.t0"i'lttl1~ituati()lls OJ persons, shall not be affected.

20.4.1 NMAC 7
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