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74-3-13 ENVIRONMENTAL IMPROVEMENT 74-3-16

—'74-3-13.- Emergencies.

In the event of an emergency, the director may order the impounding of sources of /
radiation in the possession of any person who is not equipped to comply with or fails
comply with the provisions of the Radiation Protection Act [74-3-1 to 74-3-16 NMSA 197
or any rule or regulation promulgated thereunder.

History: 1853 Comp., § 12-9-9.2, enacted by Am, Jur. 2d, A.L.R. and C.J.8. references. —
Laws 1977, ch. 343, § 13. 61A Am. Jur 2d Pollution Control §§ 2012, 2050

74-3-14. Fluoroscopic or X-ray machines for shoe fitting; hand-held
fluoroscopes; operation or maintenance pt

A. No shoe-fitting device or shoe-fitting machine which uses fluoroscopic, X-ray or
radiation principles shall be operated or maintained within the state
B. No hand-held fluoroscope shall be operated or maintir?é’ within the state.

History: 1958 Comp., § 12-9-10, enacted by .
Laws 1971, ch. 284, § 10; 1977, ch. 343, § 14. /

/
74-3-15. Agreement status authorized}f

The board and the agency, through the goveg,x{gr, may enter into an agreement with the
nuclear regulatory commission, as provided in‘the Atomic Energy Act of 1954, as amended,
providing for discontinuance of the regulatory authority of the nuclear regulatory commis-
sion and acceptance of that authority by the board and agency. For the duration of such an
agreement, the board shall have authority to regulate the radioactive materials covered by
the agreement for the protection of thie public health and safety and the environment from
radiation hazards. 4

i
History: 1953 Comp., § 12-9-1;!‘{ enacted by 74-3-4 NMSA 1978 and notes thereto
Laws 1971, ch. 284, § 11; 1977, ch. 343, § 15, Atomic Energy Act, — For the Atomic Energy
Cross references. — As to itions of “board,” Act of 1954, referred to in the first sentence, see 42

“agency” and “nuclear regul9t6ry commission,” see USC § 2011 et seq

74-3-16. Discgjfnination.

No person gr’f employer shall discharge or in any manner discriminate against any
exployee {en}ﬁloyee] except for good cause shown because the employee has filed a complaint
or institutéd or caused to be instituted a proceeding under or related to the Radiation
Protection Act [74-3-1 to 74-3-16 NMSA 1978] or has testified or is about to testify in any
such proceeding or because of the exercise by the employee on behalf of himself or others of
any right afforded by that act or any rule, regulation or order adopted thereunder.

i
if History: 1953 Comp., § 12-9.12, enacted by

b o '®

ARTICLE 4

Hazardous Wastes
Sec. Sec
74-4-1  Short title 74-4-33 Hazardous wastes of other states.
74-4-2. Purpose. 74-4-4. Duties and powers of the board
74-4-3. Definitions 74-4-4.1 Hazardous agricultural waste; duties and
74-4-3 1 Application of act responsibilities of the department of
74-4-3.2 Repealed agriculture
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74-4-1 HAZARDOUS WASTES 74-4-1

Sec. Sec.

74-4-4.2. Permits; issuvance; denial; modification; 74-4-8 Emergency fund.
suspension; revocation. 74-4-9 Existing hazardous waste facilities; interim

74-4-4.3. Entry; availability of records. status.

74-4-44 Underground storage tanks; registration; 74-4-10 Enforcement; compliance orders; civil pen-
installer certification; fees. alties.

74-4-4.5. Hazardous waste fund created; appropria- 74-4-10.1. Hazardous waste monitoring, analysis and
tion. testing.

74-4-4.6. Repealed.

74-4-4.7 Permit applicant disclosure 74-4-11  Penalty; criminal

74-4-4.8. Underground storage tank fund created; 74-4-12 P ena}ty; civil. ) . .
appropriation 74-4-13 Imminent hazards; authority of director;

74-4.5, Adoption of regulations; notice and hearing. penalties.

74-4-6 Repealed. 74-4-14. Administralive actions; judicial review

74-4-7. Containment and cleanup of hazardous sub-
stance incidents; division powers.

74-4-1.-Short-title:
Chapter 74, Article 4 NMSA 1978 may be cited as the “Hazardous Waste Act”.
History: 1958 Comp., § 12-9B-1, enacted by ronmental Response, Compensation, and Liability
Laws 1977, ch. 313, § 1; 1983, ch. 302, § 1. Act (CERCLA) (42 USC § 9607(aX4X¥B)), 113ALR
Cross references. — For Voluntary Remediation Fed. 1
Act, see Chapter 74, Article 4G NMSA 1978. Propriety of negotiated settlements ingovernment
An implied private right of action does not cleanup actions under federal hazardots waste stat-
exist under this section and a negligence per se utes, 114 ALR Fed 1. p
claim may not be predicated on a violation of this Liability of parent or successor corporation, or cor-
section Schwartzman, Inc. v. Atchison, T. & SF Ry, porate shareholders, in action /p/vﬁsuant to Compre-
857 F Supp. 838 (DN M 1994) hensive Environmental Response, Compensation,
Law reviews. — For article, “Rights of New Mex- and Liability Act (CERCEA) (42 USCS §§ 9601-
ico Municipalities Regarding the Siting and Opera- 9675), 121 AL R. Fed 1}’8
tion of Privately Owned Landfills,” see 21 N.M.L. Liability of local government under § 107(a) of
Rev. 149 (1990), Comprehensive Environmental Response, Compen-
Am. Jur. 2d, ALR. and C.J.S. references. — sation and Liabihty Act (CERCLA) (42 USCS

Standing to sue for viclation of state environmental § 9607(a), 133 (LR Fed. 293

regulatory statute, 66 A L.R.4th 685 tes “hazardous waste” subject to reg-

A : alation undér Resource-Conservation-and-Recovery
AZa}l{c‘I;ttg gé;ocal regulation of hazardous waste, 67 Act (42 USCS §§ 6901 et seq ), 135 A.L R Fed, 197

g . s gl : Indeninification or release agreement as covering
rzahdxty, construﬁ:?n, and amihﬁa tu})}n of state haz- habxley under § 107 (A) of Comprehensive Environ-
ardous waste regulations, 86 A.L.R 4th 401 merital Response, Compensation, and Liability Act
Common-law strict lability in tert of prior land- (CERCLA) (42 USCS § 9607 (a)), 139 ALR. Fed
owner or lessee to subsequent owner for contamina- 123 ’ g
tiqn of land with hazardous waste resulting from !,f’ Application of Statute of Limitations (42 USCS
prior owner’s or lessee’s abnormally dangerous o; v § 9613 (2X2)) in action under § 107 of Comprehen.
ultrahazardous activity, 13 A L R.5th 600. ’ sive Environmental Response, Compensation, and
Recovery of punitive damages for injuries resulting Liability Act (CERCLA) (42 USCS § 9607) for recov-
from transport, handling, and storage of toxic or ery of costs for removal or remedial action, 142

hazardous substances, 39 AL R 5th 763, - ALR Fed. 115.

Governmental recovery of cost of hazax;ﬁéus waste Application of Statutes of Limitations (42 USCS
removal under Comprehensive Envxmﬁmental Re- § 9613 (g)) in action under § 113() of Comprehen-
sponse, Compensation, and LlabﬂlgyfAct (42 USCS sive Environmental Response Compensation, and Li-
§ 9601 et seq.), 70 AL.R. Fed 329 ability Act (CERCLA) (42 USCS § 9613(f) for contri-

State or local regulation of toxic substances as bution for response costs or damages, 143 ALR
pre-empted by Toxic Subst;nms Control Act (15 Fed. 591
USCS § 2601 et seq.), 84 AL R Fed 913. Construction and application of Statute of Limita-

Right to maintain action based on violation of tions (42 USCS § 9613(gX1)) for action under § 107
§ 7003 of Resource anservatmn and Recovery Act of Comprehensive Environmental Response, Com-
{42 USCS § 6973) pértaining to imminent hazards pensation, and Liability Act (CERCLA) (42 USCS
from solid or hazardous waste, 105 A L.R. Fed. 800 § 9607) for Natural Resource Damages, 144 ALR

Necessity of proof of scienter under statute fixing Fed. 285.
criminal penq)fipéfs for hazardous waste violations (42 Equitable considerations in allocating response
USCS § 6928(d)), 106 AL R Fed. 836 costs to owner or occupant of previously contami-

Transporter liability under § 107(a)4) of Compre- nated facility in action pursuant to § 113(f) of Com-
hensive” Environmental Response, Compensation, prehensive Environmental Response, Compensation,
and ¥aability Act {CERCLA) (42 USC § 9606(a)4)), and liability Act (CERCLA) (42 USCA § 9613(D),
112°ALR. Fed 49 148 ALR Fed 203.

" What are “necessary costs of response” within Supreme Court’s views as to validity, construction
“meaning-of-§-10HaN4¥B)-of -Comprehensive-Envi and-application—of -Comprehensive—Environmental—
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74-4-2 ENVIRONMENTAL IMPROVEMENT 74-4-3

‘Response;—Compensation; nd---Liability---Act
((CERCLA) (42 US.CA. § 9601 et seq Dy BT AL R
Ped29%=

74-4-2. Purpose.

The purpose of the Hazardous Waste Act [Chapter 74, Article 4 NMSA 1978] is to help
ensure the maintenance of the quality of the state’s environment; to confer optimum health,
safety, comfort and economic and social well-being on its inhabitants; and to protect the
proper utilization of its lands.

History: 1953 Comp., § 12-8B-2, enacted by
Laws 1977, ch. 313, § 2.

-74-4-3.-Definitions. -

As used in the Hazardous Waste Act [Chapter 74, Article 4 NMSA 1978]:
A. “board” means the environmental improvement board,
B. “director” or “secretary” means the secretary of environment;
C. “disposal” means the discharge, deposit, injection, dumping, spilling,

waste or hazardous waste or constituent thereof may enter the environment'or be emitted
into the air or discharged into any waters, including ground waters;

E “federal agency” means any department, agency or other )ﬁstrumentallty of the
federal government and any mdependent agency or estabhshm nt of that government,

F. “generator” means any person producing hazardo
G. “hazardous agricultural waste” means hazardou

aste;

hazardous waste designated as hazardous agricultura] waste by the board, but does not
include animal excrement in connection with farm, ranch or feedlot operations;

H. “hazardous substance incident” means any emergency incident involving a
chemieal or chemicals, including but not lumte;} to transportation wrecks, accidental spills
or leaks, fires or explosions, which incident/greates the reasonable probability of injury to
human health or property;

I. “hazardous waste” means any é/hd waste or combination of solid wastes which
because of their quantity, concentray,é’r( or physical, chemical or infectious characteristics
may:

(1) cause or significantly contribute to an increase in mortality or an increase in
serious irreversible or incapag;iffating reversible illness; or

(2) pose a substantial present or potential hazard to human health or the
environment when 1mpp6perly treated, stored, transported, disposed of or otherwise
managed. “Hazardougwaste does not include any of the following, until the board
determines that they are subject to Subtitle C of the federal Resource Conservation and
Recovery Act of 1976, as amended, 42 U.S.C. 6901 et seq.: drilling fluids, produced waters
and other wastgs” associated with the exploration, development or production of crude oil or
natural gas or ‘geothermal energy, any fly ash waste, bottom ash waste, slag waste, flue gas
emission conitrol waste generated primarily from the combustion of coal or other fossil fuels,
solid wa e from the extraction, beneficiation or processing of ores and minerals, including
phosghate rock and overburden from the mining of uranium ore or cement kiln dust waste;

J. “manifest” means the form used for identifying the quantity, composition, origin,
z:ﬁutmg and destination of hazardous waste during transportation from point of generation

“to-point-of disposal, treatment or storage;

46
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74-4-3 HAZARDOUS WASTES 74-4-3

I

o “ycx son’-means 2y iud;v;dua}, tr ubi, fir 1LY, jUi.ut stock comipany, federal agency,
corporation including a government corporation, partnership, association, state, municipal-
ity, commission, political subdivision of a state or any interstate body; /

L. “regulated substance” means:

(1) any substance defined in Section 101(14) of the federal Comprehensive
Environmental Response, Compensation and Liability Act of 1980, but not including any
substance regulated as a hazardous waste under Subtitle C of the federal Resource
Conservation and Recovery Act of 1876, as amended; and

(2) petroleum, including crude oil or any fraction thereof that s liquid at
standard conditions of temperature and pressure of sixty degrees Fahrenheit and fourteen
and seven-tenths pounds per square inch absolute; /

M. “solid waste” means any garbage, refuse, sludge from a wastg treatment plant,
water supply treatment plant or air pollution control facility and other/discarded material,
including solid, liquid, semisolid or contained gaseous material resylting from industrial,
commercial, mining and agricultural operations, and from community activities, but does
not include solid or dissolved materials in domestic sewage or s?hd or dissolved materials
in irrigation return flows or industrial discharges which are point sources subject to permits
under Section 402 of the federal Water Pollution Control Act, A4S amended (86 Stat. 880), or
source, special nuclear or byproduct material as defined by/the federal Atomic Energy Act
of 1954, as amended (68 Stat. 923); /

N. “storage” means the containment of hazardouyévaste either on a temporary basis
or for a period of years, in such a manner as not to cgnstitute disposal of such hazardous
waste;

O. “tank installer” means any individual tho installs or repairs an underground
storage tank;

P. “transporter” means a person engage;d/ in the movement of hazardous waste, not
including movement at the site of generatlor}/ disposal, treatment or storage;

Q. “treatment” means any method, technique or process, including neutralization,
desigried to change the physical, chenn(;él or biological character or composition of any
hazardous waste so as to neutralize such waste or so as to render such waste nonhazardous,
safer for transport, amenable to recovéry, amenable to storage or reduced in volume. Such
term includes any activity or processﬁng designed to change the physical form or chemical
composition of hazardous waste sof as to render it nonhazardous; and

R. “underground storage/ ‘tank” means a single tank or combination of tanks,
including underground pipes cgnnected thereto, that are used to contain an accumulation of
regulated substances and the volume of which, including the volume of the underground
pipes connected thereto, is ﬁen percent or more beneath the surface of the ground. The term
does not include any: /f’

(1) farm, rapch or residential tank of one thousand one hundred gallons or less
capacity used for storing motor fuel or heating oil for noncommercial purposes;

(2) septi¢ ‘tank;

3 p}pe’ime facility, including gathering lines that are regulated under the
federal Namraljﬂfac Pipeline Safety Act of 1968, 48 U.S.C. App. 1671, et seq., or the federal
Hazardous Lig{lid Pipeline Safety Act of 1979, 48 U.S.C. App. 2001, et seq., or that is an
intrastate p}ﬁeline facility regulated under state laws comparable to either act;

f4) surface impoundment, pit, pond or lagoon;

/ (5) storm water or wastewater collection system;

/ (6) flow-through process tank;

! (1) liquid trap or associated gathering lines directly related to oil or gas
praefgction and gathering operations;

/ (8) storage tank situated in an underground area, such as a basement, cellar,

ifmneworkmg drift, shaft or tunnel, if the storage tank is situated upon or above the surface

Z n{' +the desionatad Hnnv or
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74-4-3.1 ENVIRONMENTAL IMPROVEMENT 74-4-3.2

{9y-pipes-connected-to-any-tank-that-isdescribed-ir Paragraphs1)
of this subsection.

History: 1953 Comp., § 12.9B-3, enacted by Water Pollution Control Act. — Section 402 of
Laws 1977, ch. 313, § 3; 1981 (1st 8§.8.),¢h. 8,§ 2; the federal Water Pollution Control Act, referred to
1987, ch. 179, § 1; 1989, ch. 322, § 1; 1991, ch. 25, in Subsection M, appears as 33 U . § 1342,

§ 33; 1992, ch. 43, § 1. Atomic Energy Act of 19540 — The Atomic En-
The 1991 amendment, effective March 29, 1991, ergy Act of 1954, referr: in Subsection M, ap-
rewrote Subsection B, which read “‘director’ means pears as 42 US.C § 2 et seq
the director of the division”; substituted “department Am. Jur. 2d, A, and C.J.8. references. —
of environment” for “environmental improvement di- Determination whéther substance is “hazardous sub-
vision of the health and environment department” in stance” withja meaning of § 101(14) of Comprehen-
Sulzlsgction D; inserted “of 1976” following “Recovery sive Environmental Response, Compensation, and
Act” in the second sentence in Paragraph (2) of Sub- Liability Act (CERCLA) (42 USCS § 9601(14)), 118

section 1 and in Paragraph (1) of Subsection L; and /A/JJT{ Fed 293.

substituted “42 U S C. 6901” for “42 USC 6921”in " Establishing “release or threatened release” of haz-
the second sentence in Paragraph (2) of Subsection I/ - ardous substance from facility for purposes of liability
su&;\ﬁ? :::‘rzgg":?;:fg?g:ng{?xhsgcrmgi pursuant to § 107 of Comprehensive Environmental
of the department” in Subsection B, in Sﬁeﬁfm d Response, Compensation, and Liability Act (42 USCS

department” in Subsection D, and mad tylis- ¥ 9607), 120 AL.R Fed. 1
tlcp:m;:s til:'ou ghfﬁft 13;8 segt?a n e/;m or stylts What constitutes “hazardous waste” subject to reg-

ulation under Resource Conservation and Recovery
i ouicide Control Act. — See}ﬁ“"l NMSA 1978 Act (42 USCS §§ 6901 et seq ), 135 ALR Fed 197
Resource Conservati O}x/an d Recovery Act. — What constitutes “disposal” for purposes of owner
Subtitle C of the Resource Conservation and Recov- or operator liability under § 107(a)(2) of Comprehen-
12 sive Environmental Response, Compensation and Li
o ﬁ%ﬁfc?ﬁg%ﬁb:f;g’f’ @ and LLh ap~jility Act (CERCLA) (42 USCS § 9607(aX2), 136
Comprehg,n{lve Environmental Response, ALR. Fed. 117. i .
Compensation and Liability Act. — Section 101 What constitutes “facility” within meaning of
(14) of the Comprehensive Environmental Response, § 101(9) of the Comprehensive, Environmental Re-
Comf)ensatxon and Liability Act of 1980, referred to sponse, Compensation, and Liability Act (CERCLA)
_in’ Subsection L (1), appears as 42 USC § 9601 (42 USCA § 9601(9)), 147 AL.R. Fed 469.
(14)

74-4-3.1. Application of act.

Nothing in the Hazardous Waste Act [Chapter 74, Article 4 NMSA 1978} shall be
construed to apply to any activity or substance which is subject to the Federal Water
Pollution Control Act, as amended, (33 U.S.C. 1251 et seq.), the Safe Drinking Water Act, as
amended, (42 U.S.C. 300f et seq.) or the Atomic Energy Act of 1954, as amended, (42 U.S.C.
2011 et seq.) except to the extent that such application or regulation is not inconsistent with
the requirements of such acts; nor shall the Hazardous Waste Act apply to the treatment,
storage or disposal of wastes under a permit issued pursuant to the Surface Mining Act
[Chapter 69, Article 25A NMSA 1978] or the federal Surface Mining Control and Reclama-
tion Act of 1977, as amended, or to any farmer disposing of wasle pesticides from his own
use, provided he Lriple rinses each emptied pesticide container and disposes of the pesticide
residues on his own farm in a manner consistent with the disposal instructions on the
pesticide label.

History: 1978 Comp., § 74-4-3.1, enactied by Surface Mining Control and Reclamation Act.
Laws 1981 (1st 8.8.), ch. 8, § 3. — The federal Surface Mining Control and Reclama-

Federal Water Pollution Control Act. — The tion Act of 1977, referred to in this section, appears
Federal Water Pollution Control Act, referred to near as 30 USC § 1201 ot seq.

the beginning of this section, has been superseded by
the Water Pollution Control Act, which appears as 33
US.C. § 1251 et seq

,,?4% € 3. X PNy e |
Tededds LB I GIICALS DIR———
[

[T

Repeals. — Laws 1989,¢ch 4,§ 1 xeMon pilot plant, effective February 23,
NMSA 1978, as enacted- aby%aw*s”IEYSTf ch 179,§ 2, 1989 For provisions of former section, see 1987 Sup-
%?e&aﬁﬁg””%‘@”“;ahmw, £ Hazard Waste Act to-th plement
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74-4-3.3 HAZARDOUS WASTES 74-4-4

In addition to the meaning of hazardous waste as defined in Section 74-4-3 NMSA 1978
the term “hazardous waste” as used in the Hazardous Waste Act [Chapter 74, Article/4
NMSA 1878] may include any material imported into the state of New Mexico for fhe
purpose of disposal which is defined or classified as hazardous waste in the state of ofigin.

History: 1978 Comp., § 74-4-3.3, enacted by 7
Laws 1989, ch. 255, § 1. 7
7/
7
74-4-4. Duties and powers of the board. /

A. The board shall adopt regulations for the management of hazardous waste as may be
necessary to protect public health and the environment, that are equivalgnt to and no more
stringent than federal regulations adopted by the federal environmentdl protection agency
pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended:

(1) for theidentification and listing of hazardous wastes, takyﬁg into account toxicity,
persistence and degradability, potential for accumulation in tissueand other related factors,
including flammability, corrosiveness and other hazardous chafactenstlcs provided that,
except as authorized by Sections 74-4-3.3 and 74-8-2 NMSA 1978, the board shall not
identify or list any solid waste or combination of solid wastes’as a hazardous waste that has
not been listed and designated as a hazardous waste’ by the federal environmental
protection agency pursuant to the federal Resource Conservatxon and Recovery Act of 19786,
as amended, /

{2) establishing standards applicable to geng‘rators identified or listed under this
subsection, including requirements for:

(a) furnishing information on the locatlon and description of the generators
facility and on the production or energy xecovgry activity occurring at that facility;

(b) record-keeping practices that accurately identify the quantities of hazardous
waste generated, the constituents of the Avaste that are significant in quantity or in
potential harm to human health or the ezxvn onment and the disposition of the waste;

(¢) labeling practices for aryy containers used for the storage; transport or
disposal of the hazardous waste that gﬁﬂl identify accurately the waste;

(d) use of safe contamevfs tested for safe storage and transportation of the
hazardous waste;

{e) furnishing the 1nformat10n on the general chemical composition of the
hazardous waste to persons tr;msportmg, treating, storing or disposing of the waste;

H implementatio;faf programs to reduce the volume or quantity and toxicity of
the hazardous waste generated;

{g) submission’ ‘of reports to the secretary at such times as the secretary deems
necessary, setling out the quantities of hazardous waste identified or listed pursuant to the
Hazardous Waste Act/t’Chapter 74, Article 4 NMSA 1978] that the generator has generated
during a particular4ime period and the disposition of all hazardous waste reported, the
efforts undertakqﬁjduring a particular time period to reduce the volume and toxicity of
waste generated‘and the changes in volume and toxicity of waste actually achieved during
a particular tiﬁie period in comparison with previous time periods; and

th) the use of a manifest system and any other reasonable means necessary to
assure thafa]l hazardous waste generated is designated for treatment, storage or disposal
in, and a’n]veQ at, treatment, storage or disposal facilities, other than facilities on the
premises where the waste is generated, for which a permit has been issued pursuant to the
Hazardous Waste Act; and that the generator of hazardous waste has a program in place to
reduce the volume or quality and toxicity of waste to the degree determined by the generator
dyf’ be economically practicable; and that the proposed method of treatment, storage or
Alisposal is that practicable method currently available to the generator that minimizes the

‘“M“

L-present-and-future-threat-te-human-health-and the-envirenmen
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74-4-4 ENVIRONMENTAL IMPROVEMENT 74-4-4

or hsted under this subsecmon or of fuel produced from any such hazardous waste or of fuei / .
from such waste and any other material, as may be necessary to protect human health and /
the environment, including but not limited to requirements for: /

{a) record-keeping concerning the hazardous waste transported and its sogfé
and delivery points; /

(b) transportation of the hazardous waste only if properly labeled; g;/

(c) compliance with the manifest system referred to in Subparagraph (h) of
Paragraph (2) of this subsection; and )

(d) transportation of all the hazardous waste only to the hazardous waste
treatment, storage or disposal facilities that the shipper designates on the mgnifest form to
be a facility holding a permit issued pursuant to the Hazardous Waste Aét or the federal
Resource Conservation and Recovery Act of 1976, as amended, 42 U.S.C/ 6901 et seq.;

(4) establishing standards applicable to distributors or marketers of any fuel
produced from hazardous waste, or any fuel that contains hazardoug waste, for:

(a) furnishing the information stating the location and géneral description of the
facility; and e

(b) furnishing the information describing the proﬁuctxon or energy recovery
activity carried out at the facility;

{5) establishing performance standards as may be negessary to protect human health
and the environment applicable to owners and operators of facilities for the treatment,
storage or disposal of hazardous waste identified or listed under this section, distinguishing,
where appropriate, between new facilities and fagilities in existence on the date of
promulgation, including but not limited to requirepdents for:

(a) maintaining the records of all hazaytous waste identified or listed under this
subsection that is treated, stored or disposed of, as the case may be, and the manner in
which such waste was treated, stored or dispoSed of;

(b) satisfactory reporting, mo Jtérmg, inspection and compliance with the
manifest system referred to in Subparagr ph (h) of Paragraph (2) of this subsection;

(c) treatment, storage or dispésal of all such waste and any liquid that is not a
hazardous waste, except with respectjif‘o underground injection control into deep injection
wells, received by the facility pursuamt to such operating methods, techniques and practices
as may be satisfactory to the secreﬁary,

(d) location, design and construction of hazardous waste treatment, disposal or
storage facilities; f

(e) contingency plans for effective action to minimize unanticipated damage
from any treatment, storagé or disposal of any hazardous waste;

(f) maintenance and operation of the facilities and requiring any additional
qualifications as to ownérship, continuity of operation, training for personnel and financial
responsibility, mcludmg financial responsibility for corrective action, as may be necessary or
desirable; s

(g) corgpliance with the requirements of Paragraph (6) of this subsection
respecting permits for treatment, storage or disposal;

(h) the taking of corrective action for all releases of hazardous waste or
constituents/from any solid waste management unit at a treatment, storage or disposal
facility, regardless of the time at which waste was placed in the unit; and

/(i) the taking of corrective action beyond a facility’s boundaries where necessary
to protéct human health and the environment unless the owner or operator of the facility
concetned demonstrates to the satisfaction of the secretary that, despite the owner’s or
opefator’s best efforts, the owner or operator was unable to obtain the necessary permission
tg’ undertake such action. Regulations adopted and promulgated under this subparagraph
/Shall take effect immediately and shall apply to all facilities operating under permits issued

nel FEPN aor yk {Rl £ this-subsestion-and-to-all 1anﬂﬁnc’ surface impoundments.and.sas
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74-4-4 HAZARDOUS WASTES 74-4-4

] ite, includi . ]
existing units, that receive hazardous waste after July 26, 1982. No private entity shall })e
precluded by reason of criteria established under Subparagraph (f) of this paragraph fyém
the ownership or operation of facilities providing hazardous waste treatment, storage or
disposal services where the entity can provide assurance of financial responsibilj
continuity of operation consistent with the degree and duration of risks assocxated
treatment, storage or disposal of specified hazardous waste; /

(6) requiring each person owning or operating or both an existing facility/or planning.
to construct a new facility for the treatment, storage or disposal of hazdrdous waste
identified or listed under this subsection to have a permit issued pursuant fo requirements
established by the board;

(7) establishing procedures for the issuance, suspension, revocatj,&fn and modification
of permits issued under Paragraph (6) of this subsection, which regulations shall provide for
public notice, public comment and an opportunity for a hearing/prior 1o the issuance,
suspension, revocation or major modification of any permit unless gtherwise provided in the
Hazardous Waste Act;

{8) defining major and minor modifications; and

(9) establishing procedures for the inspection of facilifies for the treatment, storage
and disposal of hazardous waste that govern the minimx}ﬁ[l frequency and manner of the
inspections, the manner in which records of the ins;;cgﬁms shall be maintained and the

manner in which reports of the inspections shall /be filed; provided, however, that
inspections of permitted facilities shall occur no les%often than every two years.

B. The board shall adopt regulations: /

(1) concerning hazardous substance incidents; and
(2) requiring notification to the departmeént of any hazardous substance incidents.

C. The board shall adopt regulations concerning underground storage tanks as may be
necessary to protect public health and the environment that are equivalent to and no more
stringent than federal regulations adopted’by the federal environmental protection agency
pursuant to the federal Resource Consex;v/ation and Recovery Act of 1976, as amended, and
that shall"include:

(1) standards for the installation, operation and maintenance of underground
storage tanks;

{2) requirements for ﬁnan,elal responsibility;

(3) standards for mventpry control;

(4) standards for the d;tectlon of leaks from and the integrity testing and monitoring
of underground storage tanks;

(5) standards for tla‘e closure and dismantling of underground storage tanks;

(6) reqmrementsffor record-keeping; and

)] requlremenﬁs for the reporting, containment and remediation of all leaks from
any underground sterage tanks.

D. Notwnhstand'ﬁr ng the provisions of Subsection A of this section, the board may adopt
regulations for t}ie management of hazardous waste and hazardous waste transformation
that are more, ‘tringent than federal regulations adopted by the federal environmental
protection agency pursuant to the federal Resource Conservation and Recovery Act of 1976,
as amende,d if the board determines, after notice and public hearing, that such federal
regulat:opfs are not sufficient to protect public health and the environment. As used in this
subsec},ron “transformation” means an incinerator, pyrolysis, distillation, gasification or
biological conversion other than composting.

E/ In the event the board wishes to adopt regulations that are identical with regulations
adopted by an agency of the federal government, the board, after notice and hearing, may
ddopt such regulations by reference to the federal regulations without setting forth the

rovicions-ob.the federal lations
Pre¥ISIons a0y LIRS
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74-4-4.1 ENVIRONMENTAL IMPROVEMENT 74-4-4.2

Laws 1977, ch. 313, § 4; 1981 (1st S.8.), ch. 8, § 4;
1987, ch. 179, § 3; 1989, ch. 322, § 2; 1992, ch. 43,
§ 2; 1993, ch. 127, § 1.

Cross references. — For definition of “depart-
ment,” see 74-4-3 NMSA 1978.

The 1992 amendment, effective March 6, 1992,
substituted “secretary” for “director” in Subsections

A(2)g), A(5)c), and in the first sentence of Subsec- .

tion A(5)i); inserted “adopted and” in the second
sentence of Subsection A(5)i); substituted “owning
or operating or both” for “owning and operating” in
Subsection A(6); rewrote Subsection A(7); added
present Subsection A(8); redesignated former Sub-
section A(8) as present Subsection A(9); substituted
“department” for “division” in Subsection B(2); and
made minor stylistic changes throughout the section

The 1993 amendment, effective June 18, 1993,
inserted “as may be necessary to protect public
health and the environment, that are” in the intro-
ductory language in Subsection A; inserted “as may
be necessary to protect public health and the envi-
ronment” in the introductory language in Subsection
C; added present Subsection D and redesignated
former Subsection D as present Subsection E

Resource Conservation and Recovery Act. —
The Resource Conservation and Recovery Act of
1976, referred to in several places in this section,
appears as 42 US.C § 6901 et seq

No excuse from compliance where insuffi-

tive aection_fund The.

owner or operator of an underground storage tank
which has experienced a release is not excused fro

compliance with corrective action requirements Ky
reason of the insufficiency or unavailability of mon-

source Conservation and Recovery Act /42 U.S.C.
§ 6961) waived federal sovereign immunity from cer-
tain state imposed permit conditions gfldressing the
presence of radionuclides in the dispbsal of hazard-
ous waste at the Los Alamos Napional Laboratory
where the conditions imposed by ghe permit to incin-
erate hazardous waste at th€ laboratory imple-
mented objective, preexisting’ state standard that
was capable of uniform appMcation and was consid-
ered a “requirement” undgr Resource Conservation
and Recovery Act United States v New Mexico, 32
F3d 494 (10th Cir. 1994

Am, Jur. 2d, A.L.R. and C.J.S. references. —
61A Am Jur 2d Pollution Control § 4

State or local refulation of transportation of haz-

rials Transportétion Act (49 U.SC S. § 1801 et seq ),
78 AL R. Fed! 289

those board regulations pertaining to/transporters, treaters, storers and disposers of

hazardous agricultural waste.

B. In the exercise of the responsibility prescribed in Subsection A of this section, the
department of agriculture shall hg{e the same authority as that delegated to the division,

including the director.

C. In the adoption of regulafions pertaining to hazardous agricultural waste, the board
shall make a reasonable effgft to consult with the department of agriculture prior to the
adoption of the regulationg. The department of agriculture shall serve as the technical
consultant to the board o matters concerning hazardous agricultural waste.

History: 1978 Comp., £ 74-4-4.1, enacted by
Laws 1981 (1st S.S.), ch/B, § 5; 1989, ch. 322, § 3.

Am. Jur. 2d, A.L.R. /Aand C.J.S. references. —
Common-law strict ligbility in tort of prior land-
owner or lessee to sybsequent owner for contamina-
tion of land with hazardous waste resulting from
prior owner’s or/lessee’s abnormally dangerous or
ultrahazardous Activity, 13 A L R.5th 600

Recovery of punitive damages for injuries resulting
from transport, handling, and storage of toxic or
hazardous substances, 39 A L.R.5th 763

State or local regulation of transportation of haz-
ardous materials as pre-empted by Hazardous Mate-
rials Transportation Act (49 U.S C.S. § 1801 et seq.),
78 A.LLR. Fed 289

74-4-4.2. Permits; issuance; denial; modification; suspension; revo-

cation.

Each application for a permit pursuant to the Hazardous Waste Act [Chapter 74,
Apficle 4 NMSA 1978] shall contain information as may be required pursuant to Section
4-4-47 NMSA 1978 or pursuant to regulations promulgated by the board, including

information-with-respoaect-to-
HHOFMa i oR-With—resSpect—o:
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hazardous waste identified or listed under Subsection A of Section 74-4-4 NMSA 1978 or _
combinations of any hazardous waste and other solid waste proposed to be disposed of,
treated, transported or stored and the time, frequency or rate at which the waste is propose
to be disposed of, treated, transported or stored; and
(2) the site where hazardous waste or the products of treatment of hazardous wsste
will be disposed of, treated, transported to or stored.
B. Hazardous waste permits issued after April 8, 1987 shall require corrective agtion for
all releases of hazardous waste or constituents from any solid waste managemeny unit at a
treatment, storage or disposal facility seeking a permit under this section.
C. The division shall provide timely review on all permit applications. Updén a determi-
nation by the secretary that the applicant has met the requirements adopted pursuant to
Section 74-4-4 NMSA 1978, the secretary may issue a permit or a pergfit subject to any
conditions necessary to protect human health and the environment for/the facility.
D. The secretary may deny any permit application or modify, syépend or revoke any
permit issued pursuant to the Hazardous Waste Act if the applicarf or permittee has:
(1) knowingly and willfully misrepresented a material fact in the application for a
permit;
(2) refused to disclose the information required under the provisions of Section
74-4-4.7 NMSA 1978;
(3) been convicted in any court, within ten years i
submission of the permit application, of:
(a) a felony or other crime involving moralAurpitude; or
(b) a crime defined by state or federal staputes as involving or being in restraint
of trade, price-fixing, bribery or fraud;
{4) exhibited a history of willful disregard for environmental laws of any state or the
United States;
(5) had any permit revoked or permanéntly suspended for cause under the environ-
mental laws of any state or the United States; or
(6) violated any provision of the Hdzardous Waste Act, any regulation adopted and
promulgated pursuant to that act or agg condition of a permit issued under that act.
E. In making a finding under Subgection D of this section, the secretary may consider
aggravating and mitigating factors
F. If an applicant or permittee whose permit is being considered for denial or revocation,
respectively, on any basis provigéd by Subsection D of this section has submitted an action
plan that has been approved iry'writing by the secretary, and plan approval includes a period
of operation under a condjfional permit that will allow the applicant or permittee a
reasonable opportunity demonstrate its rehabilitation, the secretary may issue a
conditional permit for a feasonable period of time. In approving an action plan intended to
demonstrate rehabilitation, the secretary may consider:
(1) implemengation by the applicant or permittee of formal policies;
(2) training/programs and management control to minimize and prevent the occur-
rence of future violations;
(3) installation by the applicant or permittee of internal environmental auditing
programs;
(4) yhe applicant’s release or the permittee’s release subsequent to serving a period
of incarcgration or paying a fine, or both after conviction of any crime listed in Subsection
D of this section; and
(5) any other factors the secretary deems relevant.
. Notwithstanding the provisions of Subsection D of this section:
(1) a research, development and demonstration permit may be terminated upon the
determination by the secretary that termination is necessary to protect human health or the

mediately preceding the date of

XL entand
Cxxv;;uu;xx\,xxu, L= .ravy
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demonstrated by the permittee.

H. No ruling shall be made on permit issuance, major modification, suspension/or
revocation without an opportunity for a public hearing at which all interested persons ghall
be given a reasonable chance to submit data, views or arguments orally or in writing/and to
examine witnesses testifying at the hearing; provided, however, that the secretgry may,
pursuant to Section 74-4-10 NMSA 1978, order the immediate termination of & research
development and demonstration permit whenever the secretary determines that termina-
tion is necessary to protect human health or the environment and may order the immediate
suspension or revocation of a permit for a facility that has been ordered to'take corrective
action or other response measures for releases of hazardous waste into he environment.

I. The secretary shall hold a public hearing on a minor permit fnodification if the
secretary determines that there is significant public interest in the pdinor modification.

dJ. The board shall provide a schedule of fees for businesses generating hazardous waste
or seeking a permit for the management of hazardous waste, to be/deposited to the credit of
the hazardous waste fund, including but not limited to:

(1) a hazardous waste business fee applicable to any buginess engaged in a regulated
hazardous waste activity, which shall be an annual flat fee based on the type of activity;

(2) a hazardous waste generation fee applicable to dny business generating hazard-
ous waste, which shall be based on the quantity of hazdrdous waste generated annually;
however, when any material listed in Paragraph (2) of ubsection I of Section 74-4-3 NMSA
1978 is determined by the board to be subject to reglation under Subtitle C of the federal
Resource Conservation and Recovery Act, the board may set a generation fee under this
paragraph for that waste based on its volume, toxicity, mobility and economic impact on the
regulated entity; and

(3) a hazardous waste permit applicafion fee, not exceeding the estimated cost of
investigating the application and issuing tje permit, to be paid at the time the secretary
notifies the applicant by certified mail thdt the application has been deemed administra-
tively complete and a technical review j£ scheduled.

History: 1978 Comp., § 74-4-4.2, enagted by
Laws 1981 (1st S.S.), ch. 8, § 6; 1987, ch/179, § 4;
1989, ch. 322, § 4; 1992, ch. 43, § 3.

The 1992 amendment, effective Matrch 6, 1992,
substituted the present section catcidine for “Per-
mits; issuance and revocation; agpeal”; inserted
“pursuant to-Section 74-4-4.7 NMSA 1978 in the
introductory paragraph of Subseétion A; twice sub-
stituted “secretary” for “directgt” in Subsection C;
rewrote Subsection D; added gresent Subsections E,
F, and G; redesignated fofmer Subsection E as
present Subsection H; ins¢fted “major” near the be-
ginning of Subsection H/while substituting “secre-
tary” for “division” neaf the middle of that subsec-
tion; added present/ Subsection I; redesignated
former Subsection F/as present Subsection J; substi-
tuted “secretary” for “director” in Subsection J{3);
deleted former Bubsections G and H, relating to
appeal; and made minor stylistic changes throughout
the section

Federal Resource Conservation and Recov-
ery Act. — Subtitle C of the federal Resource Con-
servation and Recovery Act, referred to in Subsection
J(2), appears as 42 US C § 6921.

Federal sovereign immunity waived. — Re-
source Conservation and Recovery Act (42 US.C
§ 6961) waived federal sovereign immunity from cer-
tain state imposed permit conditions addressing the
presence of radionuclides in the disposal of hazard-
ous waste at the Los Alamos National Laboratory
where the conditions imposed by the permit to incin-
erate hazardous waste at the laboratory imple-
mented objective, preexisting state standard that
was capable of uniform application and was consid-
ered a “requirement” under Resource Conservation
and Recovery Act. United States v. New Mexico, 32
F.3d 494 (10th Cir. 1994).

74-4-4.3. Entry; availability of records.

X. For purposes of developing or assisting in the development of any regulations,
énducting any study, taking any corrective action or enforcing the provisions of the
azardous Waste Act {Chapter 74, Article 4 NMSA 1978}, upon request of the director or his

24 o e bt b 2=
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74-4-4.3 HAZARDOUS WASTES 74-4-4.3

e gpy-person-who-generates;-stores;-treatstransportsdispeses-of-or-otherwise,
handles or has handled hazardous wastes shall furnish information relating to suc/};/
hazardous wastes and permit the director or his authorized representatives: /

(a) toenter at reasonable times any establishment or other place maintain/eé by_
any person where hazardous wastes are or have been generated, stored, treated, digposed
of or transported from or where an underground storage tank is located; and

(b) toinspect and obtain samples from any person of any hazardous wastes and
samples of any containers or labeling for the wastes; and /

(2) any person who owns or operates an underground storage tank/ or any tank
subject 10 study under Section 9009 of the Resource Conservation and R?zary Act that is
used for storing regulated substances, shall furnish information re]ati g to sich tanks,
including their associated equipment and their contents, conduct monitoring or testing,
permit the director or his authorized representative at all reasonablef’j times 1o have access
to and to copy all records relating to such tanks and permit the dlpéctor or his authorized
representative to have access for corrective action. For the p}frposes of developing or
assisting in the development of any regulation, conducting a;:fy study, taking corrective
action or enforcing the provisions of the Hazardous Waste Act, fne director or his authorized
representative is authorized: ;

(a) to enter at reasonable times any estabhshment or other place where an
underground storage tank is located; ’;

(b) to inspect or obtain samples from any pérson of any regulated substance in
such tank; /

(¢) to conduct monitoring or testing of t;;é tanks, associated equipment, contents
or surrounding soils, air, surface water or ground water; and

(d) to take corrective action. /

B. Any person owning property to which gécess is necessary in order to investigate or
clean up a facility where hazardous waste is generated, stored, treated or disposed of, or
where underground storage tanks are located, shall:

(1) ‘permit the director or-his a;x}horized representative to obtain samples of soil or
ground water, or both, at reasonable times; and

(2) provide access to such p’roperty for structures or equipment necessary to
monitoring or cleanup of hazardo;as wastes or leaking from underground storage tanks;
provided that: /

(a) such structures of equipment do not unreasonably interfere with the owner’s
use of the property; or /

(b) the owner i;s/ adequately compensated for activities which unreasonably
interfere with his use or g‘fljoyment of such property.

C. Each inspection shall be commenced and completed with reasonable promptness. If
the director or his représentative obtains any samples, prior to leaving the premises he shall
give to the owner, opérator or agent in charge a receipt describing the sample obtained and,
if requested, a po;;tfon of each sampie egual in volume or weight to the portion retained. If
any analysis is made of the samples, a copy of the results of the analysis shall be furnished
promptly to the owner, operator or agent in charge.

D. Any reg&ds, reports or information obtained by the division under this section shall
be availab}gﬁ to the publie, except that upon a showing satisfactory 1o the division that
records, réports or information, or a particular part thereof, to which the director or his
authorized representatives have access under this section, if made public, would divulge
information entitled to protection under Section 1905 of Title 18 of the United States Code,
suclyinformation or particular portion thereof shall be considered confidential, except that
suech record, report, document or information may be disclosed to officers, employees or

thorized representatives of the United States concerned with carrving out the Resource
‘Conservation and Recovery Act, or when relevant in any proceedings under the Hazardous
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74-4-4.4 ENVIRONMENTAL IMPROVEMENT 74-4-4.4

b Any-person-not-subject-to-the-provisions-of Seeti i Fark 5>
Code who knowingly and willfully divulges or discloses any information entitled tg
protection under this subsection shall, upon conviction, be subject to a fine of not more thﬁn

five thousand dollars ($5,000) or to imprisonment not to exceed one year or both. ,f
F. In submitting data under the Hazardous Waste Act, a person required to pr0v1d§5’ such
data may:

(1) designate the data the person believes is entitled to protection uyfder this

subsection; and /

(2) submit such designated data separately from other data submitted under the
Hazardous Waste Act. A designation under this paragraph shall be made in Avriting and in
such manner as the director may prescribe.

i

History: 1978 Comp., § 74-4-4.3, enacted by premises for compliance xx;izﬂ this article is denied,
Laws 1981 (Ist 8§.8.), ch. 8, § 7; 1987, eh. 179, § 5; an administrative search swarrant is required New
1989, ch. 322, § 5. Mexico Envtl. Imp. Div,/4 Climax Chem. Co., 105

Resource Conservation and Recovery Act. — NM 439, 733 pad 1322;{ (Ct. App 1987)

See 42 US C. § 6901 et seq Venue in action for search warrant. — An

Areas subject to inspection. — Regardless of action by which thgenvironmental improvement di-
whether ez}ch specific part of the premises is subject vision sought an administrative warrant for inspec-
to regulation, the statute clearly allows an inspec- tion under this /artu:le was a transitory action and
tion of all areas where the hazardous waste is being venue was cor}zrolled by 38-3-1A NMSA 1978, which
generated, whether it is in an enclosed facility or allows an action to be brought in a county where the
not New Mexico Envtl Imp. Div v Climax Chem. plaintiff resides. New Mexico Envtl. Imp Div. v.
Co., 105 N M. 439, 733 P.2d 1322 (Ct App 1987). Climax Chem Co., 105 N.M. 439, 733 P.2d 1322 (Ct.

Search warrant required in absence of con- App 198’?)

sent. — In the event consent to enter and inspect

74-4-4.4. Underground storage tank regxstratmn' installer certifi-
cation; fees.

A. By regulation, the board shall require,é{l owner of an underground storage tank to
register the tank with the division and impose reasonable conditions for registration
including the submission of plans, specifi¢ations and other relevant information relating to
the tank. For purposes of this subsectign only, the term “owner” means: in the case of an
underground storage tank in use on November 8, 1984 or brought into use after that date,
any person who owns an underground storage tank used for storage, use, or dispeusing of
regulated substances; and in the case of an underground storage tank in use before
November 8, 1984 but no longef in use on that date, any person who owned such tank
immediately before the discontinhuation of its use. The owner of a tank taken out of operation
on or before January 1, 1974 sﬁall not be required to notify under this subsection. The owner
of a tank taken out of opemtmn after January 1, 1974 and removed from the ground prior
to November 8, 1984 shall not be required to notify under this subsection. Evidence of
current registration pursuant to this subsection shall be available for inspection at the site
of the underground s}:’orage tank.

B. By regulation ,f‘ihe board shall require any person who, beginning thirty days after the
United States envjl onmental protection agency administrator prescribes the form of notice
pursuant to Segfmn 9002(a)(5) of the Resource Conservation and Recovery Act and for
eighteen montﬁs thereafter, deposits a regulated substance into an underground storage
tank to glvefﬁomce of the registration requirements of Subsection A of this section to the
owner and;operatm of the tank.

C. By {,reguiatxon the board may requirve tank installers to obtain certification from the
d1v1510}r and develop procedures for certification which will ensure that underground
storage tanks are installed and repaired in a manner which will not encourage or facilitate
Iea)i{gg. If the board requires certification, it shall be unlawful for a person to install or

/?pair an underground storage tank unless he is a certified tank installer. In accordance

t

ith the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978], the division may suspend
L-gr-revoke-the-certification-for-a-tank-installer-upon-grounds-that-he:—
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74-4-4.5 HAZARDOUS WASTES 74-4-4.7

(2) exhlblted gross mcompetence in the mstallatlon or repair of an undergrou d
storage tank; or
(8) was derelict in the performance of a duty as a certified tank installer.
D. By regulation, the board shall provide a schedule of fees sufficient to ¢
reasonable and necessary costs oft
(1) reviewing and acting upon applications for the registration o
storage tanks; ‘
{2) reviewing and acting upon applications for the certification of tank installers; and
(3) implementing and enforcing any provision of the Hazarddus Waste Act [Chapter
74, Article 4 NMSA 1978] applicable to underground storage #anks and tank installers
including standards for the installation, operation and mainterance of underground storage
tanks and for the certification of tank installers.

fray the

underground

History: 1878 Comp., § 74-4-4.4, enacted by RespGree Conservation and Recovery Act. —
Laws 1987, ch. 179, § 6; 1989, ch. 322, § 6. Section 9002(a)b) of the Resource Conservation and

Cross references. — For hazardous waste emer- tovery Act, referred to in Subsection B, appears as
gency fund, see 74-4-8 NMSA 1978 42 U.S.C § 6991a(a)X5b).

74-4-4.5. Hazardous waste fu

A. There is created in the state Areasury the “hazardous waste fund” which shall be
administered by the division. All balances in the fund are appropriated to the division for
the sole purpose of meeting necessary expenses in the administration and operation of the
hazardous waste program.

B. All fees collected pursuant to Subsection F of Section 74-4-4.2 NMSA 1978 shall be
transmitted to the state treasurer for credit to the hazardous waste fund.

created; appropriation.

History: 1978 Co
Laws 1987, ch. 179
chi: 324, §36;

p. § 74-4-4.5, enacted by
, § 7; 1989, ch. 322, § 7; 1989,
990, ch. 124, §-20:

74-4-46. Repealed.

lepeals. — Laws 1989, ch. 322, § 17 repeals storage tank fund, effective July 1, 1992. For provi-

7-4-4.6 NMSA 1978, as enacted by Laws 1989, ch sions of former section, see 1990 Replacement Pam-
g elatine—to-ore ion—-ab. & Raeros 4 ahlot
at 00 t phiet

74-4-4.7. Permit applicant disclosure.

A. Every applicant for a permitl pursuant to the Hazardous Waste Act [Chapter 74, Article
4 NMSA 1978] shall file a disclosure statement with the department with the information
required by, and on a form developed by, the department in cooperation with the department
of public safety, at the same time the applicant files the application for a permit with the
secretary.

transrmt to the secretary an mvestlgatwe report on t,he apphcant based in pari
disclosure statement. The report shall be prepared and transmitted withinninety days after

départment of public safety may request and

C. Inpreparing the investigative: W
receive criminal history mformzitflrg,u he applicant from the federal bureau of investiga-
tion or any other law e/g;”,az;eeﬁu/ent agency or organization. While the investigative report is
bemg prepared e department of public safet}, the secretary may also request
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74-4-4.8 ENVIRONMENTAL IMPROVEMENT 74-4-4.8

—gontrolling -interest-in-any-permithe depa safety-shall-maintais
confidentiality regarding the mfcrmatmn recelved f m&i&wmfcfﬁfﬁ’éﬁ?ﬁ gency as may be
imposed by that a;genc%as«a—mzrdl ion for providing that information to the department of

~public safety. -

D. All persons required to file a disclosure shall provide any assistance or information
requested by the department of public safety or the secretary and shall cooperate in any
inquiry or investigation conducted by the department of public safety or any inquiry,
investigation or hearing conducted by the secretary. Nothing in this section shall be
construed to waive a person’s constitutional right against self-incrimination.

E. If any of the information required to be included in the disclosure statement changes,
or if any information is added after filing the statement, the person required to file it shall
provide that information in writing to the secretary within thirty days after the change or
addition. Failure to provide the information within thirty days may constitute the basis for
the revocation of, or denial of an application for, any permit issued or applied for in
accordance with Section 74-4-4.2 NMSA 1978, but only if, prior to any denial or revocation,
the secretary notifies the applicant or permittee of the secretary’s intention to do so and
gives the applicant or permittee fourteen days from the date of the notice to explain why the
information was not provided within the required thirty-day period. The secretary shall
consider this information when determining whether to revoke or deny the permit.

F. No person shall be required to submit the disclosure statement required by this section
if the person is:

(1) the United States or any agency or instrumentality of the United States;
(2) a state or any agency or political subdivision of a state; or
(3) a corporation or an officer, director or shareholder of that corporation and that
corporation;
(a) has on file and in effect with the federal securities and exchange commission
a registration statement required under Section 5, Chapter 38, Title 1 of the federal
Securities Act of 1933, as amended;
(b) submits to the secretary with the application for a permit evidence of the
registration described in Subparagraph (a) of this paragraph and a copy of the corporation’s

most recent annual form 10-K or an equivalent report; and

(c) submits to the secretary on the annual anniversary of the date of the issuance
of any permit it holds pursuant to the Hazardous Waste Act evidence of registration
described in Subparagraph (a) of this paragraph and a copy of the corporation’s most recent
annual form 10-K or an equivalent report.

History: 1978 Comp., § 74-4-4.7, enacted by Title 1 of the Federal Securities Act of 1933, appears
Laws 1992, ch. 43, § 4. as ISUSC § 77elo)
Securities Act of 1933. — Section 5, Chapter 38,

be admmxstered by the department. All balances m the fund are appropriated to the
department for the sole purpose of meeting necessary expenses in~ e administration and
operation of the underground storage tank program. -

B. All fees collected pursuant to Subsection D ef Section 74-4-4.4 NMSA 1978 shall be
transmitted to the state treasurer for cr gdit’”to the underground storage tank fund.

C. Balances remaining in the undervround storage tank fund at the end of the fiscal vear
shall not revert to the genera‘l Fund.

History: w;1993 ch. 298, § 2. ground storage tank fund, effective March 31, 1993,
C i er’s notes. — Laws 1893, ¢ch 100, and was approved March 31, 1893 However, because
. ’IAAAQ?\RA’Q 1OQ ” g 0 A tl tme f';! A R2._NIAA Ax 1978 fo
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74-4-5 HAZARDOUS WASTES 74-4-7

~1993;-ch:-298;-§-2;-approved-April-7:-1993;-the-se
tion as enacted by Laws 1993, ch. 100 has not been
set out. See 12-1-8 NMSA 1978, -

74-4-5. Adoption of regulations; notice and hearing.

A. No regulation shall be adopted, amended or repealed until after a public hearing by
the board. Hearings on regulations shall be held in Santa Fe or in an area of the state
substantially affected by the regulations. In making its regulations, the board shall give the
weight it deems appropriate to all relevant facts and circumstances presented at the public
hearing, including but not limited to:

{1) the character and degree of injury to or interference with t
public health; and
(2) the technical practicability and economic reasonableness of the regulation.

B. Notice of the hearing shall be given at least thirty days prio:(t the hearing date and
shall state the subject, the time and the place of the hearing apd the manner in which
interested persons may present their views. The notice shall also state where interested
persons may secure copies of any proposed regulation. The notice shall be published in a
newspaper of general circulation in the area affected. Reasa{)able effort shall be made to
give notice to all persons who have made a written request to the board for advance notice
of hearings.

C. At the hearing, the board shall allow all interested” persons reasonable opportunity to
submit data, views or arguments orally or in writing and to examine witnesses testifying at
the hearing. Any person heard or represented at the hearmg shall be given written notice
of the action of the board. /!

D. The board may designate a hearing officer td take evidence in the hearing. A transcript
shall be made of the entire hearing proceedmgs

E. No regulation or amendment or repeal’ ‘of a regulation adopted by the board shall
become effective until thirty days after 1ts ﬁhng under the State Rules Act [Chapter 14,
Article 4 NMSA 1978].

environment or

History: 1953 Comp., § 12-9B-5, enacted by “board” in the first sentence of the introductory para-
Laws 1977, ch. 313, § 5; 1992, ch. 43, § 5. / graph of Subsection A; inserted “the environment or”

Cross references. — As to notice by pub‘hcatmn in Subsection A(1); deleted former Subsections F, G,
see 14-11.1 NMSA 1978 et seq and H, relating to appeal; and made minor stylistic

The 1992 amendment, effective Ma;’ch 6, 1992, changes throughout the section.
deleted “appeal” at the end of the section catchline; Am. Jur. 2d, A.L.R. and C.J.S. references. —
deleted “environmental 1mproverr/)§nt” preceding 61A Am Jur. 2d Pollution Control § 4.

;,f{ |

74-4-6. Repealed. /

Repeals. — Laws 1981/(1st 8.8), ch. 8, § 12, Compiler’s notes. — Laws 1992, ch. 43, § 6 en-
repeals 74-4-6 NMSA 1978, relating to disposal of acted a section designated 74-4-8 NMSA 1978 which
out-of-state hazardous Awaste, effective April 14, has been redesignated by the compiler as 74-4-14

1981, NMSA 1978.

74-4-7. Containment and cleanup of hazardous substance incidents;
division powers.

The diyﬁgion may:

A take any action necessary or appropriate to protect persons from injury or other

harm /whlch might arise from hazardous substance incidents, including but not limited to

providing for cleanup and disposal, coordinating the activities of other public officials and
n¥ other action the division deems necessary or appropriate;

B. notlfv any person Who may have incurred or may incur physical injury from a

_examination: gnﬂ
¥
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74-4-8 ENVIRONMENTAL IMPROVEMENT 74-4-10

C—assesschar ges agaluct persons xcapuuc;bic for haacu. dous-substanee-ineidents-for
costs the division incurs in cleanup of hazardous substance incidents, disposal of hazardcms/
substances and for damage to state property. Amounts received in payment of-Such
assessments shall be deposited in the hazardous waste emergency fund. Any persen who is
assessed charges pursuant to this subsection may appeal the assessment tp’the district
court within thirty days of receipt of notice of the assessment.

History: 1953 Comp., § 12-9B-7, enacited by Compiler’s notes. or scope of review of the
Laws 1977, ch, 318, § 7; 1989, ch. 322, § 9. district court, see morag v. Village of Ruidoso
Cross references. — For definition of “division,” Downs, 120 N.M 778, 507 P.2d 182 (1995)
see T74-4-3 NMSA 1978 For procedures governing Am. Jur. 247 ALR. and C.J.8. references. —
administrative appeals to the district court, see Rule 61A Am Jur” 2d Pollution Control §§ 4, 719, 1136 et

1-074 NMRA. seq.

74-4-8. Emergency fund.

The “hazardous waste emergency fund’
used for cleanup of hazardous subst
necessary repairs to or replaceme
of any response action taken

is created in the state treasury. This fund shall be
ce incidents, disposal of hazardous substances and
of state property and may be used for the state’s share
er the Comprehensive Environmental Response, Compen-
sation, and Liability Act 01980, 42 U.S.C. Sections 9601 et seq. The administrative and
technical expenses of ntaining an emergency response program within the division shall
be reimbursable on_aguarterly basis from this fund. Any penalties collected by the division
shall be credited to this fund. Amounts in the fund shall be deposited with the state
treasurer andthen disbursed pursuant to vouchers signed by the director or his authorized
representdtive upon warrants drawn by the secretary of finance and administration.

story: 1953 Comp., § 12-9B-8, enacted by Cross references. — For definitions of “director”
aws 1977, ch. 313, § 8; 1983, ch. 301, § 81; 1983, and “division,” see 74-4-3 NMSA 1978.

+319898..eh.-222 & 10
¥ il e tac)

74-4-9. Existing hazardous waste facilities; interim status.

Any person owning or operating a hazardous waste facility who has met the requirements
for interim status under 42 U.S.C. 6925 shall be deemed to have interim status under the
Hazardous Waste Act [Chapter 74, Article 4 NMSA 1978].

History: 1978 Comp., § 74-4-8, enacted by acted by Laws 1981 (1st S S ), ch. 8, § 8, and enacts
Laws 1989, ch. 322, § 11. the above section, effective April 7, 1989 For former
Repeals and reenactments. — Laws 1989, ch. provisions, see 1988 Replacement Pamphlet

322, § 11 repeals former 74-4-9 NMSA 1978, as en-

dous Waste
mulgated pursuant
act, the secretary may:

able specificity the nature of the
compliance immediately or within a
nalty for any past or current violation, or both;

(2) commenceWion in district court for appropriate relief, including a

temporary or per nt injunction.
1ssued pursuant to Subsection A of this section may include a suspension or
on of any permit issued by the secretary. Any penalty assessed in the order shall not

has violated, is violating or threatens to violate any requirement of the H
Act [Chapter 74, Article 4 NMSA 1978], any regulation adopted and p
to that act or any condition of a permit issued pursuant to ¢

(1) issue a compliance order stating with rea
violation or threatened violation and requiri
specified time period or assessing a civi
or

eecd-ten—thousand-dollars ($1ﬂ’ﬁﬁﬂ\ per d £s of 1 nﬂ}w}'g ce-for-each siolation i
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74-4-10 HAZARDOUS WASTES . 74-4-10

and any good-faith eﬁ"ortq to comply with the apphcab}e reqmrements For vxoian §
related to underground storage tanks, “per violation” means per tank. 75 -
C. If a violator fails to take corrective actions within the time specified in a compl/xénce
order, the secretary may: /
(1) assess a civil penalty of not more than twenty-five thousand dollars ($2§000) for

each day of continued noncompliance with the order; and /
(2) suspend or revoke any permit issued to the viclator pursuant to the’Hazardous
Waste Act.

D. Whenever on the basis of any information the secretary determines that the imme-
diate termination of a research, development and demonstration permjt is necessary to
protect human health and the environment, the secretary may order an immediate
termination of all research, development and demonstration operati()?s permitted pursuant
to the Hazardous Waste Act at the facility. p

E. Whenever on the basis of any information the secretary deterpines that there is or has
been a release of hazardous waste into the environment from a fa ility authorized to operate
under Section 74-4-9 NMSA 1978, the secretary may issue aﬁ order requiring corrective
action, including corrective action beyond a facility’s bounda}}fes or other response measure
as he deems necessary to protect human health or the emﬁronment or may commence an
action in district court in the district in which the facxhty is located for appropriate relief,
including a temporary or permanent injunction.

F. Any order issued under Subsection E of this /jécion may include a suspension or
revocation of authorization to operate under Section 74-4-9 NMSA 1978 and shall state with
reasonable specificity the nature of the required corfective action or other response measure
and shall specify a time for compliance. If any peréon named in an order fails to comply with
the order, the secretary may assess, and the pérson shall be liable to the state for a civil
penalty in an amount not to exceed ten thousand dollars ($10,000) for each day of
noncompliance with the order.

G. Any order issued pursuant to this se;étmn any other enforcement proceeding initiated
pursuant to this seetion-or-any claim for personal or property injury arising from any
conduct for which evidence of financia )responsibility must be provided may be issued to or
taken against the insurer or guaranfor of an owner or operator of a treatment, storage or
disposal facility or underground stérage tank if:

(1) the owner or operator i§ in bankruptcy, reorganization or arrangement pursuant
to the federal Bankruptey Codg; or

(2) jurisdiction in any/state or federal court cannot with reasonable diligence be
obtained over an owner or gperator likely to be solvent at the time of judgment.

H. Any order issued p@rsuant to this section shall become final unless, no later than
thirty days after the opfler is served, the person named in the order submits a written
request to the secretdry for a public hearing. Upon such request the secretary shall
promptly conduct a public hearing. The secretary shall appoint an independent hearing
officer to preside ofer the public hearing. The hearing officer shall make and preserve a
complete record of the proceedings and forward his recommendation based on the record to
the secretary, o shall make the final decision.

1. In conngction with any proceeding under this section, the secretary may issue
subpoenas for the attendance and testimony of wilnesses and the production of relevant
papers, botks and decuments and may promulgate rules for discovery procedures.

J. Pepalties collected pursuant to an administrative order shall be deposited in the state

treasufy to be credited to the hazardous waste emergency fund.
V'
istory: 1953 Comp., § 12-9B-10, enacted by The 1992 amendment, effective March 6, 1992,
ws 1977, ch. 313, § 10; reenacted by 1881 (Ist added “civil penalties” at the end of the section
8., ch. 8, § 9; 1987, ch. 179, § 8; 1989, ch, 322, catchline, substituted “secretary” for “director” sev-
£ $-124-1892,-ch.43,-§ al times throughout the seciion, rewrole the intro-
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74-4-10.1 ENVIRONMENTAL IMPROVEMENT 74-4-10.1

du\.tux_y Panaslayh of Subseetion-A-and-made-minor 81A Am.Jur.-2d Pollution Control § 2046 et seqg

stylistic changes throughout the section. Right to mainw of
Bankruptecy Code. — The federal Bankruptey M§jﬂﬂ&e¥—&ewme onservation and Recovery Act
Code, referred to in Subsection G(1), appears-as-Fitlg” (42 USCS § 6973) pertaining to imminent hazards

W from solid or hazardous waste, 105 A.L.R. Fed. 800.
: ;-AdoR.-and-C.J.S,references

74-4-10.1. Hazardous waste monitoring, analysis and testing.

respect to such facility or site as the director deefxg/ _redsonable to ascertain the nature and

extent of such hazard.
B. In the case of any facility or site
under Subsection A of this secti

in operation at the time a determination is made
nth respect to the facility or site, if the director finds that
the owner of such facilit, site could not reasonably be expected to have actual knowledge
of the presence o&eiﬁgi:fs waste at such facility or site and of its potential for release, the

director may-iSsue an order requiring the most recent previous owner or operator of such

M who could reasonably be expected to have actual knowledge to carry out the
isions-referred-to-in-Subsection-A-of this-seetion e

C. Any order under Subsection A or B of this section shall require the person to whom

such order is issued to submit to the director, within thirty days from the issuance of such

order, a proposal for carrying out the required monitoring, testing, analysis and reporting.

The director may, after providing such person with an opportunity to confer with the

director respecting such proposal, require such person to carry out such monitoring, testing,
analysis and reporting in accordance with such proposal and such modifications in such

proposal as the dn‘ector deems reasonable to ascertain the rature and extent of the hazard.

unsatisfactory or if the director cannot initially determine that there is an owneror operator
referred to in Subsection A or B of this section who is able to conduct s monitoring,
testing, analysis or reporting, the division may:

(a) conduct monitoring, testing or analysis, or any combination thereof, which he
deems reasonable to ascertain the nature and extent of the hazdrd associated with the site
concerned; or

(b) authorize a local authority or other person to carry out any such action; and

{c) in either event the director may uire, by order, the owner or operator
referred to in Subsection A or B of this section-to reimburse the division or other authority
or person for the costs of such activity. reimbursement to the division pursuant to this
subparagraph shall be deposited to credit of the hazardous waste fund.

(2) No order may be issg,ed/ under this subsection requiring reimbursement of the
costs of any action carried out'by the division which confirms the results of an order issued
under Subsection A or B-6t this section.

{3) For purposes of carrying out this subsection, the director or any authority or other
person authon;ed under Paragraph (1) of this subsection may exercise the authorities set
forth in S;gtl‘fm 74-4-4.3 NMSA 1978.

/Zghé director may commence a civil action against any person who fails or refuses to
I

y with an order issued under this section. Such action shall be brought in the district
court-ofthe countyvinwhich thedefendantis located. resides oris Hning business. Such.court




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

74-4-11 HAZARDOUS WASTES 74-4-11

occurs.

History: 1978 Comp., § 74-4-10.1, enacied by
Laws 1989, ch. 322, § 13.

74-4-11. Penalty; criminal.

A. No person:
(1) shall knowingly transport or cause to be transported any hagzardous waste
identified or listed pursuant to the Hazardous Waste Act {Chapter 74, Articlé 4 NMSA 1978]
to a facility that does not have a permit under that act or the federal Resoxrce Conservation
and Recovery Act; y

(2) shall knowingly treat, store or dispose of any hazardous qu{e identified or listed
pursuant to the Hazardous Waste Act:

(a) without having obtained a hazardous waste permit pursuant to that act or
the federal Resource Conservation and Recovery Act; /

(b) in knowing violation of any material condition o ’;'equlrement of a hazardous
waste permit; or /
(c) in knowing violation of any material C(zydltmn or requirement of any
applicable interim status regulations or standards;

(3) shall knowingly omit material information/or make any false statement or
representation in any application, label, manifest, recéfd, report, permit or other document
filed, maintained or used for purposes of compliangé/ with the Hazardous Waste Act;

(4) who knowingly generates, stores, treats, transports, disposes of, exports or
otherwise handles any hazardous waste shall kngwingly destroy, alter, conceal or fail to file
any record, application, manifest, report or other document required to be maintained or
filed for purposes of compliance with regulatiéns adopted and promulgated pursuant to the
Hazardous Waste Act;

(5) shall knowingly transport withdut a manifest or cause to be transported without
a manifest any hazardous waste required by regulations adopted and promulgated
pursuant to the Hazardous Waste Acy'to be accompanied by a manifest; or

{6) shall knowingly export Wazardous waste identified or listed pursuant to the
Hazardous Waste Act:

(a) without the consent of the receiving country; or

(b) where there exigts an international agreement between the United States
and the government of the réceiving country establishing notice, export and enforcement
procedures for the transpoptation, treatment, storage and disposal of hazardous wastes, in
a manner that is not in éénformance with such agreement.

B. Any person who % iolates any of the provisions of Paragraphs (1) through (6) of
Subsection A of this séetion is guilty of a fourth degree felony and upon conviction shall be
punished by a fine of not more than ten thousand dollars ($16,000) per violation per day or
by imprisonment f6r a definite term of not more than eighteen months or both. For a second
or subsequent violation of the provisions of Paragraphs (1) through (6) of Subsection A of
this section, the person is guilty of a third degree felony and shall be punished by a fine of
not more than twenty-five thousand dollars ($25,000) per violation per day or by imprison-
ment for ngt more than three years or both.

C. Any’'person who knowingly violates any regulation adopted and promulgated pursu-
bsection C of Section 74-4-4 or 74-4-4.4 NMSA 1978 is guilty of a misdemeanor and
onviction shall be punished by a fine of not more than five thousand dollars ($5,000)
iolation per day or by imprisonment for a definite term of one year or both. For
ations related to underground storage tanks, “per violation” means per tank.

D. Any person who knowingly transports, treats, stores, disposes of or exporis any
~hazardeus-waste-in-vislation-of Subseection-A-of this-seetion-and who-knows-at-the-time-ef-
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74-4-12 ENVIRONMENTAL IMPROVEMENT 74-4-13

Ea0- 2

impact, is guilty
environmental impact.
E. As used in this section, a “substantial adverse environmental impact” exists whes an
act or omission of a person causes harm or damage: g
(1) to human beings; or
(2) to flora, wildlife, fish or other aquatic life or water fowl; to the habitats of wildlife,
fish, other aquatic life, water fowl or livestock; to agricultural crops; to any ground water or
surface water; or to the lands or waters of this state where such harm or danyage amounts
to more than ten thousand dollars ($10,000).
F. Any person who knowingly transports, treats, stores, disposes offor exports any
hazardous waste in violation of Subsection A of this section and who knows at the time of
the violatior that he creates a substantial danger of death or serious bo;hly injury to another
person is guilty of a second degree felony and shall be sentenced to aferm of imprisonment
not to exceed nine years or a fine not to exceed one hundred thousapd dollars ($100,000), or
both. Any person, other than an individual, that knowingly }i’ansports, treats, stores,
disposes of or exports any hazardous waste in violation of Subséction A of this section and,
knows at that time that it places an individual in imminent da}ézr of death or serious bodily
injury is guilty of a second degree felony and shall be fined 1 an amount not to exceed two
hundred fifty thousand dollars ($250,000). /

/

History: 1953 Comp., § 12-9B-11, enacted by middle y‘f/ the first sentence while substituting “a
Laws 1977, ch. 313, § 11; 1981 (Ist 8.8.), ch. 8, term ;j’ imprisonment not to exceed nine years” for
§ 10; 1987, ch. 179, § 9; 1989, ch. 322, § 14; 1992, “nine/years imprisonment” near the end of that sen-

ch. 43, § 8. tenge, and made minor stylistic changes throughout
The 1992 amendment, effective March 6, 1992, thé subsection

rewrote the provisions of former Subsection A and Resource Conservation and Recovery Act. —
redesignated them as present Subsections A and B; The federal Resource Conservation and Recovery
added present Subsections C to E; redesignated / Act, referred to in Subsection A, appears as 42
former Subsection B as present Subsection F; and, in USC § 6901 et seq

Subsection F substituted “creates a substantial dan- Am. Jur. 2d, AL.R. and C.J.S. references. —
ger” for “thereby places another person in immine 61A Am Jur 2d Pollution Control § 80 et seq.

danger” and inserted “to another person” near the
p

7

/s

74-4-12. Penalty; civil.

Any person who viclates any provision of the Hazardous Waste Act [Chapter 74, Article 4
NMSA 1978}, any regulation made pursuant to that act or any compliance order issued by
the director pursuant to Sectign 74-4-10 NMSA 1978 may be assessed a civil penalty not to
exceed ten thousand dollars £$10,000) for each day during any portion of which a violation
occurs. For violations related to underground storage tanks, “per viclation” means per tank.

7
History: 18953 Comp., § 12-9B-12, enacted by Am. Jur. 2d, AL.R. and C.J.8. references. —

Laws 1977, ch. 313, § 1271981 (1st 8.8.), ch. 8, 61A Am. Jur 2d Pollution Control § 2032 et seq
§ 11; 1987, ch. 179, § 10:/1989, ch. 322, § 15.

74-4-13. Immi

A. Notwithstanding any other provision of the Hazardous Waste Act [Chapter 74, Article
4 NMSA 1978], whenever the director is in receipt of evidence that the past or current
handling, sforage, treatment, transportation or disposal of any solid waste or hazardous
waste or the condition or maintenance of any underground storage tank may present an
imminerit and substantial endangerment to health or the environment, he may bring suit
in the/appropriate district court to immediately restrain any person, including any past or
presént generator, past or present transporter or past or present owner or operator of a
treatment, storage or disposal facility, who has contributed or is contributing to such

ctivity, to take such other action as may be necessary or both. A transporter shall not be

TEALMEent O

nent hazards; authority of director; penalties.
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74-4-14 RADIOACTIVE MATERIALS 74-4-14

010 WaASLe - Or-Dazarao

control of such transporter if the transportation of such Al -

treatment, transportation and disposal of such waste. The director may also take other
action, including but not limited to issuing such orders as may be necessary tg protect
health and the environment.

B. Any person who willfully violates or fails or refuses to comply with any/order of the
director under Subsection A of this section may in an action brought in thie appropriate
district court to enforce such order be fined not more than five thousand doWars ($5,000) for
each day in which the violation occurs or the failure to comply continueg.

C. Upon receipt of information that there is hazardous waste at dny site which has
presented an imminent and substantial endangerment to human héalth or the environ-
ment, the director shall provide immediate notice to the appropfiate local government
agencies. In addition, the director shall require notice of such end%éerment to be promptly

posted at the site where the waste is located. /
History: Laws 1983, ch. 302, § 3; 1987, ch. 179, f"[
§ 11; 1989, ch. 322, § 16. i
/

7

74-4-14. Administrative actions; j udicialfﬁéview.

A. Any person who is or may be affected by any /ﬁ‘{lal administrative action of the board
or the secretary may appeal to the court of appealsfor further relief within thirty days after
the action. All appeals shall be upon the record before the board or the secretary.

B. For appeals of regulations, the date of /ﬂm action shall be the date of filing of the
regulation under the State Rules Act [Chapter 14, Article 4 NMSA 1978].

C. Upon appeal, the court of appeals shall set aside the action only if it is found to be:

(1) arbitrary, capricious or an abuse of discretion;
(2) not supported by substantial’evidence in the record; or
(3) otherwise not in accordange with law.

D. A stay of enforcement of the ?étion being appealed may be granted after hearing and

upon good cause shown:

(1) by the board or the ;eéretary, whichever took the action being appealed; or

(2) by the court of appéals if the board or the secretary denies a stay or fails to act
upon an application for a %y within sixty days after receipt.

History: 1978 Comp., § {;-444, enacted by piler, since a section with the same code number had
Laws 1992, ch. 43, § 8. previously been enacted (repealed by Laws 1981 (Ist
Compiler's notes. — THis section was enacted as SS)ch 8,§ 12).
74-4-6 NMSA 1978 but whs redesignated by the com-

ARTICLE 4A

Radiocactive Materials

Sec. Sec

74-4A-1 adioactive material transport; conditions 74-4A-9 Commitiee

74-4A-2¢ Sheort title 74-4A-10. Membership; appointment; vacancies.

74-4A78 Purpose. 74-4A-11  Committee duties.

74-4A-4. Definitions 74-4A-11 1. Condition.

744A-5 Repealed 74-4A-12  Subcommittees.

74-4A-6. Task force 74-4A-13. Interrelationship with task force.
/44-41%—7 Duties of the task force 74-4A-14. Staff.

F4-4 -8 Powers-of the-task-foree: F4-4A-15-t0-74-4A-10-Repealed:
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74-4-1 ENVIRONMENTAL IMPROVEMENT : 74-4-3

may be ﬁned not more than ﬁfteen thousand dollars

Effective dates. — Laws 2003, ch. 297, § 8 makes the act
effective-on-July—1-2003-

ARTICLE 4
Hazardous Wastes
Sec. Sec.
74-4-3. Definitions. 74-4-4.5. Hazardous waste fund created; appropriation.
74-4-4. Duties and powers of the board. 74-4-4.8. Storage tank fund created; appropriation.
74-4-4.2, Permits; issuance; denial; modification; suspen- 74-4-10. Enforcement; compliance orders; civil penalties.
sion; revocation. 74-4-11. Penalty; criminal.
74-4-4.3. Entry; availability of records. 74-4-12. Penalty; civil.
74-4-4.4. Storage favks; registration; installer certification; 74-4-13.- Imminent hazards; authority of director; penaltles
fees.
Administrative warrant was lawful where the New Mex- Am. Jur. 2d, A.L.R. an
ico Hazardous Waste Act authorizes the acts specified in the Amo acteristics of wastes as equitable factors in

warrant to be carried out by the New Mexico environme ocation of response costs pursuant to § 113(f)(1) of Compre-
partment’s officers and agents. Ede ed. Appx. hensive Environmental Response, Compensation, and Liabil-
234 (10th Cir. - ity Act (CERCLA), 42 U.S.C.A. § 9613(£)(1): multiple waste

streams,162-A-L-R-Fed—37-

74-4-3. Definitions.
As used in the Hazardous Waste Act I74 1-1 NMSA 1978].

aDOvVegZrouna-storagetam FRCans—a .-a--' OF-co1mbHiade O3S HeHHaing RGE

ground plpes connected thereto, that are used to contam petroleum, 1ncludmg crude 011 or any fr HOn
thereof that is liquid at standard conditions of temperature and pressure of sixty degrees Fahrgnlieit and
fourteen and seven-tenths pounds per square inch absolute, and the volume of which is mor€ than ninety
percent above the surface of the ground. "Above ground storage tank" does not inclyde€ any:

(1) farm, ranch or residential tank used for storing motor fuel or heating oil for noncommer-
cial purposes;

(2) pipeline facility, including gathering lines regulated under the federal Natural Gas
Pipeline Safety Act of 1968 or the federal Hazardous Liquid Pipeline Safety Act of 1979, or that is an
intrastate pipeline facility regulated under state laws compafable to either act;

(3) surface impoundment, pit, pond ort4goon;

(4) storm water or wastewater col€ction system;

(5) flow-through process tgs

(6) liquid trap, tank or.a socmted gathering lines or other storage methods or devices related
to oil, gas or mining exploration; production, transportation, refining, processing or storage, or to the oil
field service indusiry operdtions;

(7) taek associated with an emergency generator system;

8y pipes connected to any tank that is described in Paragraphs (1) through (7) of this sub-

section, :
O tanks or related pipelines and facilities owned or used by a reﬁnery, natural gas process—

. »
R E—Praico ;i HRe-CotRpan H-the-Fegy -5...'.! .,!‘_ RI.-ProGeSSINE-O E!‘-.'-:-.

B. "board" means the envuronmental improvement board;

C. "corrective action" means an action taken in accordance with rules of the board to investigate,
minimize, eliminate or clean up a release to protect the public health, safety and welfare or the environ-
ment; -

D. ‘“director" or "secretary" means the secretary of environment;

E. ‘"disposal" means the discharge, deposit, injection, dumping, spilling, leaking or placing of
any solid waste or hazardous waste into or on any land or water so that such solid waste or hazardous

»
HIESSS
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74-4-3 2009 SUPPLEMENT 74-4-3

waste or constituent thereof may enter the environment or be emitted into the air or discharged into any
waters, including ground waters;

F. “division" or "department” means the department of environment;

G. ‘"federal agency" means any departinent, agency or other instrumentality of the federal gov-
ernment and any independent agency or establishment of that government, including any government
corporation and the government printing office;

H. ‘"generator" means any person producing hazardous waste;

~ I "hazardous agricultural waste" means hazardous waste generated as part of his licensed activ-
ity by any person licensed pursuant to the Pesticide Control Act [76-4-1 NMSA 1978] or any hazardous
waste designated as hazardous agricultural waste by the board, but does not include animal excrement in
connection with farm, ranch or feedlot operations;

J. "hazardous substance incident” means any emergency incident involving a chemical or chemi-
cals, including but not limited to transportation wrecks, accidental spills or leaks, fires or explosions, which
incident creates the reasonable probability of injury to human health or property;

K. "hazardous waste" means any solid waste or combination of solid wastes that because of their
quantity, concentration or physical, chemical or infectious characteristics may:

(1) cause or significantly contribute to an increase in mortality or an increase in serious ir-
reversible or incapacitating reversible illness; or

(2) pose a substantial present or potential hazard to human health or the environment when
impropetly treated, stored, transported, disposed of or otherwise managed. "Hazardous waste" does not
include any of the following, until the board determines that they are subject to Subtitle C of the federal
Resource Conservation and Recovery Act of 1976, as amended, 42 U.S.C. 6901 et seq.: drilling fluids,
produced waters and other wastes associated with the exploration, development or production of crude
oil or natural gas or geothermal energy; fly ash waste; bottom ash waste; slag waste; flue gas emission
control waste generated primarily from the combustion of coal or other fossil fuels; solid waste from the
extraction, beneficiation or processing of ores and minerals, including phosphate rock and overburden
from the mining of uranium ore; or cement kiln dust waste;

L. "manifest”" means the form used for identifying the quantity, composition, origin, routing and
destination of hazardous waste during transportation from point of generation to point of disposal, treat-
ment or storage;

. M. "person" means any individual, trust, firm, joint stock company, federal agency, corporation,
including a government corporation, partnership, association, state, municipality, commission, political
subdivision of a state or any interstate body;

——N—'regulated-substance-means:

(1) any substance defined in Section 101(14) of the federal Comprehensive
tal Response, Compensation, and Liability Act of 1980, but not including-afy substance regulated as a
hazardous waste under Sybtitle C of the federal Resource-€onservation and Recovery Act of 1976, as
amended; and » k

(2) petroleumsincliading crude oil or any fraction thereof that is liquid at standard conditions
of temperature-and pressure of sixty degrees Fahrenheit and fourteen and seven-tenths pounds per square

O. "solid waste" means any garbage, refuse, sludge from a waste treatment plant, water sup-
ply treatment plant or air pollution control facility and other discarded material, including solid, liquid,
semisolid or contained gaseous material resulting from industrial, commercial, mining and agricultural
operations, and from community activities, but does not include solid or dissolved materials in domes-
tic sewage or solid or dissolved materials in irrigation return flows or industrial discharges that are point
sources subject to permits under Section 402 of the federal Water Pollution Control Act, as amended (86
Stat. 880), or source, special nuclear or byproduct material as defined by the federal Atomic Energy Act
of 1954, as amended (68 Stat. 923);

P. "storage" means the containment of hazardous waste, either on a temporary basis or for a
period of years, in such a manner as not to constitute disposal of such hazardous waste;

Q. storage tank" means an above ground storage tank or an underground storage tank;

S. "transporter means a person engaged in the movement of hazardous waste not including
movement at the site of generation, disposal, treatment or storage;

17



74-4-4 ENVIRONMENTAL IMPROVEMENT 74-4-4

T. ‘“treatment" means any method, technique or process, including neutralization, designed to
change the physical, chemical or biological character or composition of any hazardous waste so as to
neutralize such waste or so as to render such waste nonhazardous, safer for transport, amenable to recovery,
amenable to storage or reduced in volume. "Treatment" includes any activity or processing designed to
change the physical form or chemical composition of hazardous waste so as to render it nonhazardous;

- U. "underground storage tank" means a single tank or combination of tanks, including under-
ground pipes connected thereto, that are used to contain an accumulation of regulated substances and the
volume of which, including the volume of the underground pipes connected thereto, is ten percent or more
beneath the surface of the ground. "Underground storage tank" does not include any: ,

(1) farm, ranch or residential tank of one thousand one hundred gallons or less capacity used
for storing motor fuel or heating oil for noncommercial purposes;

(2) septic tank;

(3) pipeline facility, including gathering lines that are regulated under the federal Natural
Gas Pipeline Safety Act of 1968 or the federal Hazardous Liquid Pipeline Safety Act of 1979, or that is an
intrastate pipeline facility regulated under state laws comparable to either act;

(4) surface impoundment, pit, pond or lagoon;

(5) storm water or wastewater collection system;

(6) flow-through process tank;

(7) liquid trap, tank or associated gathering lines directly related to oil or gas production and
gathering operations;

(8). storage tank situated in an underground area, such as a basement, cellar, mineworking
drift, shaft or tunnel, if the storage tank is situated upon or above the surface of the undesignated floor;

(9) tank associated with an emergency generator system;

(10) tank exempted by rule of the board after finding that the type of tank is adequately reg-
ulated under another federal or state law; or

(11) pipes connected to any tank that is described in Paragraphs (1) through (10) of this sub-
section; and

History: 1953 Comp., § 12-9B-3, enacted by Laws 1977, 2001 amendments., — Laws 2001, ch. 325, § 2, effec-
ch. 313, § 3; 1981 (Ist S.S.), ch. 8, § 2; 1987, ch. 179, § 1; tive July 1, 2001, adding Subsection A; redesignated former
1989, ch. 322, § 1; 1991, ch. 25, § 33; 1992, ch. 43,§ 1; Subsection A as B; adding Subsection C; redesignating former
2001, ch. 323, § 1; 2001, ch. 325, § 2; 2002, ch. 47, § 1. Subsections B to N as D to P; adding Subsection Q; redes-
Federal acts. — The federal Natural Gas Pipeline Safety ignating former Subsections O to R as R to U; deleting "an
Act of 1968 and the federal Hazardous Liquid Pipeline Safety underground" preceding "storage tank" in current Subsection
Act of 1979, referred to in Subsections A(2) and U(3), formerly R; substituting "Treatment" for "Such term" in last seatence
appeared as part of 49 App. U.S.C. Following the revision of of current Subsection T; substituting "'Underground storage
Title 49 in 1994, present comparable provisions appear as 49 tank’" for "The term" preceding "does not include any" in cuz-
U.S.C. § 60101 et seq. rent Subsection U; deleting the citations to the two acts listed
Resource Conservation and Recovery Act. — Subtitle C in Paragraph U(3); deleting "tank" following "liquid trap" in
of the Resource Conservation and Recovery Act, referred to in Paragraph U(7); adding Paragraphs U(9) and (10); redesignat-
Subsections K(2) and N(1), appears as 42 U.S.C. § 6921 et seq. ing former Paragraph U(9) as (11) and updating the internal
Comprehensive Environmental Response, Compensa- references was approved April 15, 2001. However, this sec-
tion and Liability Act. — Section 101(14) of the Compre- ‘tion was also amended by Laws 2001, ch. 323, § 1, effective
hensive Environmental Response, Compensation and Liability July 1, 2001. Because Laws 2001, ch. 323, § 1 was approved
Act of 1980, referred to in Subsectlon N(1), appears as 42 earlier on April 5, 2001, this section was set out as amended
U.S.C. § 9601 (14). i by Laws 2001, ch. 325, § 2. See 12-1-8 NMSA 1978. Laws
Water Pollution Control Act. — Section 402 of the fed- 2001, ch. 323, § 1 was repealed by Laws 2002, ch. 47, § 3,
eral Water Pollution Control Act, referred to in Subsection O, effective May 15, 2002.
appears as 33 U.S.C. § 1342. The 2002 amendment, effective May 15, 2002, added Sub-
Atomic Energy Act of 1954. — The Atomic Energy Act of section V.
1954, referred to in Subsection O, appears as 42 U.S.C. § 2011
et seq.

—74-4-4—Duties-and-pewers-of-the-beard
. AR e

A " The board shall adopt rules for the management of hazardou

US EPA ARCHIVE DOCUMENT

VIO nmenta.l protectlon agency pursuant to the federal Resource Conservation

—armandads
A TCITUCAT,

18



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

74-4-4 2009 SUPPLEMENT » 7444

and degradablhty, potential for accumulation in tissue and other related factors, including ﬂammablh Y,
corrosiveness and other hazardous characteristics; provided that, except as authorized by Sections 74-4,3.3
and 74-8-2 NMSA 1978, the board shall not identify or list any solid waste or combination of solid wastes
as a hazardous waste that has not been listed and designated as a hazardous waste by the federal efiviron-
mental protection agency pursuant to the federal Resource Conservatlon and Recovery Act 0§f/1976, as
amended;

(2) establishing standards apphcable to generators 1dent1ﬁed or listed under this spbsection, in-
cluding requirements for:

(a) furnishing information on the location and description of the generatoy’s facility and on
the production or energy recovery activity occurring at that facility;

(b) record keeping practices that accurately identify the quantities of Hazardous waste gen-
erated, the constituents of the waste that are significant in quantity or in potentiat’harm to human health
or the environment and the disposition of the waste;

(c) labeling practices for any containers used for the storage, ffansport or disposal of the
hazardous waste that will identify accurately the waste; _

(d) use of safe containers tested for safe storage and transportation of the hazardous waste;

(¢) furnishing the information on the general chemical copfiposition of the hazardous waste
to persons transporting, treating, storing or disposing of the waste;

(f) implementation of programs to reduce the volumg or quantity and toxicity of the haz-
ardous waste generated;

(g) submission of reports to the secretary at such/times as the secretary deems necessary,
setting out the quantities of hazardous waste identified or ligted pursuant to the Hazardous Waste Act
[74-4-1 NMSA 1978] that the generator has generated during a particular time period and the disposition
of all hazardous waste reported, the efforts undertaken durigg a particular time period to reduce the volume
and toxicity of waste generated and the changes in volurde and toxicity of waste actually achieved during
a particular time period in comparison with previous fime periods; and

(h) the use of a manifest system and ghy other reasonable means necessary to assure that
all hazardous waste generated is designated for tregtment, storage or disposal in, and arrives at, treatment,
storage or disposal facilities, other than facilities 6n the premises where the waste is generated, for which a
permit has been issued pursuant to the Hazardgds Waste Act and that the generator of hazardous waste has
a program in place to reduce the volume or guality and toxicity of waste to the degree determined by the
generator to be economically practicable ghd that the proposed method of treatment, storage or disposal
is that practicable method currently availdble to the generator that minimizes the present and future threat

_to human health and the environment,

(3) establishing standards applicable to transporters of hazardous waste identified or listed under
this subsection or of fuel produced from any such hazardous waste or of fuel from such waste and any other
material, as may be necessary to/protect human health and the environment, including but not limited to
requirements for:

(a) record keeping concerning the hazardous waste transported and its source and delivery
points; S :

(b) transpeftation of the hazardous waste only if properly labeled;

(¢) comp ance with the manifest system referred to in Subparagraph (h) of Paragraph (2) of
this subsection; and

(d) transportation of all the hazardous waste only to the hazardous waste treatment, storage
or disposal facilties that the shipper designates on the manifest form to be a facility holding a permit
issued pursuant to the Hazardous Waste Act [74-4-1 NMSA 1978] or the federal Resource Conservation
and Recovep§ Act of 1976, as amended;

(4) establishing standards applicable to distributors or marketers of any fuel produced from haz-
ardous waste, or any fuel that contains hazardous waste, for:

(a) fumishing the information stating the location and general description of the facility; and
(b) furnishing the information descnbmg the productlon or energy recovery activity carried
oyf at the facility;

(5) estabhshmg performance standards as may be necessa.ry to protect human health and the envi-
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facilities in existence on the date of promulgation, including requirements for:

(a) maintaining the records of all hazardous waste identified or listed under this subsectign
that is treated, stored or disposed of, as the case may be, and the manner in which such waste was tregfed,
stored or disposed of;

(b) satisfactory reporting, monitoring, inspection and compliance with the manifest system
referred to in Subparagraph (h) of Paragraph (2) of this subsection;

(c) treatment, storage or disposal of all such waste and any liquid that is not/4 hazardous
waste, except with respect to underground injection control into deep injection wells, received by the fa-
cility pursuant to such operating methods, techniques and practices as may be satisfactory/fo the secretary;
(d) location, design and construction of hazardous waste treatment, dispdsal or storage fa-

cilities;

(e) contingency plans for effective action to minimize unanticipated damage from any treat-
ment, storage or disposal of any hazardous waste; ' ‘

(f) maintenance and operation of the facilities and requiring any additional qualifications as
to ownership, continuity of operation, training for personnel and financial regponsibility, including finan-
cial responsibility for corrective action, as may be necessary or desirable; v

(g) compliance with the requirements of Paragraph (6) of this subsection respecting permits
for treatment, storage or disposal;

(h) the taking of corrective action for all releases of hazardous waste or constituents from
any solid waste management unit at a treatment, storage or disposal facility, regardless of the time at which
waste was placed in the unit; and

(i) the taking of corrective action beyond a fagility’s boundaries where necessary to pro-
tect human health and the environment unless the owner or dperator of that facility demonstrates to the
satisfaction of the secretary that, despite the owner’s or opgfator’s best efforts, the owner or operator was
unable to obtain the necessary permission to undertake su¢h action. Rules adopted and promulgated under
this subparagraph shall take effect immediately and shall apply to all facilities operating under permits
issued under Paragraph (6) of this subsection and tg/all landfills, surface impoundments and waste pile
units, including any new units, replacements of exjfting units or lateral expansions of existing units, that
receive hazardous waste after July 26, 1982. No private entity shall be precluded by reason of criteria es-
tablished under Subparagraph (f) of this paragraph from the ownership or operation of facilities providing
hazardous waste treatment, storage or dispos# services where the entity can provide assurance of financial
responsibility and continuity of operation gonsistent with the degree and duration of risks associated with
the treatment, storage or disposal of spegified hazardous waste;

(6) requiring each person owndng or operating or both an existing facility or planning to construct
a new facility for the treatment, storgge or disposal of hazardous waste identified or listed under this sub-
section to have a permit issued pupSuant to requirements established by the board;

(7) establishing procedufes for the issuance, suspension, revocation and modification of permits
issued under Paragraph (6) of this subsection, which rules shall provide for public notice, public comment
and an opportunity for a heaging prior to the issuance, suspension, revocation or major modification of any
permit unless otherwise pyovided in the Hazardous Waste Act;

(8) defining magjor and minor modifications; and

(9) establishidg procedures for the inspection of facilities for the treatment, storage and disposal
of hazardous waste fhat govern the minimum frequency and manner of the inspections, the manner in
which records of the inspections shall be maintained and the manner in which reports of the inspections
shall be filed; pfovided, however, that inspections of permitted facilities shall occur no less often than
every two yeafs.

B. The board shall adopt rules:

(1Y’ concerning hazardous substance incidents; and

) requiring notification to the department of any hazardous substance incidents.

C. / The board shall adopt rules concerning storage tanks as may be necessary to protect public health
and/the environment and that, in the case of underground storage tanks, are equivalent to and no more
stringent than federal regulations adopted by the federal environmental protection agency pursuant to the

ederal Resource Conservation and Recovery Act of 1976, as amended. Rules adopted pursuant to this

HDSECHO any
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74-4-4.2 2009 SUPPLEMENT 74-4-4.2

93] requn'ements for ﬁnanc1a1 respons1b1hty,
(3) standards for inventory control;
(4) standards for the detection of leaks from and the integrity-testing and momtonng ofStorage

(5) standards for the closure and dismantling of storage tanks;
(6) requirements for record keeping; and

(7) requirements for the reporting, containment and remediation of all ledks from any storage

that such federal regulations are not sufficient to protect public h€alth and the environment. As used in this
subsection, "transformation" means incineration, pyrolysis,distillation, gasification or biological conver-
sion other than composting.

E. The board shall adopt rules concemning the grdnagement of used oil that are equivalent to and no
more stringent than federal regulations adopted by the federal environmental protection agency pursuant
to the federal Resource Conservation and Regevery Act of 1976, as amended.

E Intheevent the board wishes to adgpft rules that are identical with regulations adopted by an agency
of the federal government, the board, affer notice and hearing, may adopt such rules by reference to the
federal regulations without setting fefth the provisions of the federal regulations.

History: 1953 Comp., § 12-9B- enacted by Laws 1977, equivalent to"; deleting "underground" preceding "storage
ch. 313, § 4; 1981 (1st S.S.), ch/8, § 4; 1987, ch. 179, § 3; tanks" in Paragraphs C(1), (4), (5) and (7); and making stylis-
1989, ch. 322, § 2; 1992, 43, § 2; 1993, ch, 127, 8§ 1; tic changes was approved April 5, 2001. However, this section
2001, ch. 323, § 2; 2001, ¢i. 325, § 3; 2002, ch. 47, § 2. was also amended by Laws 2001, ch. 323, § 2, effective June

Resource Conservation and Recovery Act. — The Re- 15, 2001. Because Laws 2001, ch. 323, § 2 was approved
source Conservation #nd Recovery Act of 1976, referred to in carlier on April 5, 2001, this section was set out as amended

by Laws 2001, ch. 325, § 3. See 12-1-8 NMSA 1978. Laws
2001, ch. 323, § 2 was repealed by Laws 2002, ch. 47, § 3,
effective May 15, 2002:

The 2002 amendment, effective May 15, 2002, added Sub-
section E, and redesignated former Subsection E as Subsection
E

several places in Hiis section, appears as 42 U.S.C. § 6901 et

74-4-4.2. Permits; issuance; denial; modification; suspension; revocation.

A. Anapplication for a permit pursuant to the Hazardous Waste Act [74-4-1 NMSA 1978] shall con-
tain information required pursuant to Section 74-4-4.7 NMSA 1978 or to regulations promulgated by the
board and shall include:

(1) estimates of the composition, quantity and concentration of any hazardous waste identified
or listed under Subsection A of Section 74-4-4 NMSA 1978 or combinations of any hazardous waste and
other solid waste proposed to be disposed of, treated, transported or stored and the time, frequency or rate
at which the waste is proposed to be disposed of, treated, transported or stored; and

(2) anidentification and description of, and other pertinent information about, the site where haz-
ardous waste or the products of treatment of hazardous waste will be disposed of, treated, transported to
or stored.

B. Hazardous waste permits shall require corrective action for all releases of hazardous waste or con-
stituents from any solid waste management unit at a treatment, storage or disposal facility seeking a permlt
under this section.
the secretary that the apphcant has met the requxrements adopted pursuant to Section74-4-7 SA 1978,
the secretary may issue a permit or a permit subject to any corditions necessary to protect human health
and the environment for the facilit

D. The secretary-ma eny any perrmt application or modlfy, suspend or revoke any permit issued

o-the-H de a-Actif tha anm 1eant-o

Ty an ha
pStan O AZdFGoU as H appicantor tlvrxmu,vu Bas:
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£

)] refused to d1sclose the mformatron reqmred under the prov151ons of Sectlon 74-4-4 7 NMS
1978;
(3) been convicted in any court, within ten years immediately preceding the date of sybfnission
of the permit application, of:
(a) afelony or other crime involving moral turpitude; or
(b) a crime defined by state or federal statutes as involving or being
price-fixing, bribery or fraud;
(4) exhibited a history of willful disregard for environmental laws”of any state or the United

i restraint of trade,

States;
(5) had any permit revoked or permanently suspended for ca
any state or the United States; or
(6) violated any provision of the Hazardous Waste A t any regulation adopted and promulgated
pursuant to that act or any condition of a permit issued yader that act.
E. In making a finding under Subsection D of this section, the secretary may consider aggravatmg
and mitigating factors.
F.  If an applicant or permittee whose peit is being considered for denial or revocation, respectively,
on any basis provided by Subsection D of this section has submitted an action plan that has been approved
in writing by the secretary, and plan approval includes a period of operation under a conditional permit
that will allow the applicant or pefmittee a reasonable opportunity to demonstrate its rehabilitation, the
secretary may issue a conditjefial permit for a reasonable period of time. In approving an action plan
intended: to demonstrate reliabilitation, the secretary may consider:
(1) 1mpleme 4tion by the applicant or permittee of formal policies;
(2) training programs and management control to minimize and prevent the occurrence of future
violations;

dse under the environmental laws of

(2) a permlt may be modJﬁed at the request of the penmttee for _]llSt cause as demonstrated by the
permittee.

Na-1 ae-sh be.-made-on err & _1malg .... -n- » 0 a eVe
OB gdi-BC-HHAac-oh-pe d CA

an 0pportun1ty for a public heanng at Wthh all mterested persons shall be given a reasonable ch pee to
submmit data, views or arguments orally or in writing and to examine witnesses testifying at the‘hearing;
provided, however, that the secretary may, pursuant to Section 74-4-10 NMSA 1978, ordgrthe immediate
termination of a research development and demonstration permit whenever the secpetdry determines that
termination is necessary to protect human health or the environment and may grd€r the immediate suspen-
sion or revocation of a permit for a facility that has been ordered to take corréctive action or other response
measures for releases of hazardous waste into the environment.

I.  The secretary shall hold a public hearing on a minor pepmait modification if the secretary determines
that there is significant public interest in the minor modjfication.

J. The board shall provide a schedule of fees forbusinesses generating hazardous waste, conducting
permitted hazardous waste management actiyiti€s or seeking a permit for the management of hazardous
waste, including but not limited to:

(1) a hazardous waste busjress fee applicable to any business engaged in a regulated hazardous
waste activity, which shall be aif’annual flat fee based on the type of activity; :

(2) a hazardous waste generation fee applicable to any business generating hazardous waste,
which shall be based on the quantity of hazardous waste generated annually; however, when any ma-
terial listed in Pdragraph (2) of Subsection K of Section 74-4-3 NMSA 1978 is determined by the board
to be subjeCt to regulation under Subtitle C of the federal Resource Conservation and Recovery Act of
1976 the board may set a generation fee under this. paragraph for that waste based on its volume, toxicity,

frebility-and-economie-impact-on-the-regulated-entity:
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74443 , 2009 SUPPLEMENT 74-4-4.3

the apphcatlon and issuing the permit, to be paJd at the t1me the secretary notlﬁes the apphcant by cert1f1 d
mail that the application has been deemed administratively complete and a technical review is schedulegd;
and
(4) an annual hazardous waste permit management fee based on and not exceeding the esifnated
cost of conducting regulatory oversight of permitted activities.
K. The department and a business generating hazardous waste, conductmg permitted hazardous waste
management activities or seeking a permit for the management of hazardous waste may enter/Anto a volun-
tary fee agreement in addition to and that includes all of the fees required by Subsection J6f this section.

History: 1978 Comp., § 74-4-4.2, enacted by Laws 1981 The 2006 amendment, effective July 1, 2006, adds Subsec-
(1st S.8.), ch. 8, § 6; 1987, ch. 179, § 4; 1989, ch. 322, § 4; tion K to provide for voluntary fee agreements.
1992, ch. 43, § 3; 2003, ch. 41, § 1; 2006, ch. 100, § 1. Response to public comments/— The fact that the secre-

Federal Resource Conservation and Recovery Act. — tary issued a written response to public comments after issuing
Subtitle C of the federal Resource Conservation and Recov- a final order does not establisil the fact that the secretary did
ery Act, referred to in Subsection J(2), appears as42US.C. § not consider public input whén drafting the order. Citizen Ac-
6921. tion v. Sandia Corporatiory! 2008-NMCA-031, 143 N.M. 620,

The 2003 amendment, effective June 20, 2003, in Subsec- . 179 P.3d 1228, cert. denied, 2008-NMCERT-002.
tion A substituted "An" for "Bach” at the beginning, deleted Permit modificatigs. — When the secretary of the New
“as may be" following "shall contain information" near the be- Mexico environmeny/department modified a permit to operate
ginning, deleted "pursuant” following "NMSA 1978 or" near a hazardous waste disposal site to clarify the type of waste that
the middle and substituted "and shall include” for "including could be disposed of there, consistent with the permit’s previ-
information with respect to" near the end; substituted "of" for " ous language, the modification was minor, under Subsection I
"with respect to" following "estimates" at the beginning of of this sectign, so the secretary only had to hold a public hear-
Paragraph A(1); inserted "an identification and description of, ing on the/modification if there was significant public inter-
and other pertinent information about," at the beginning of est in thg’modification. S.W. Research & Info. Ctr. v. State,
Paragraph A(2); deleted "issued after. April 8, 1987" following - 2003-WMCA-012, N.M. , 62 P.3d 270.
"Hazardous waste permits” near the beginning of Subsection ~ 'When the secretary of the New Mexico environment depart-
B; substituted "department” for "division" near the beginning meit determined that a modification to a permit to operate a
of Subsection C; inserted "conducting permitted hazardous hazardous waste disposal site was minor, his decision about
waste management activities" following “generating haz- ‘Whether to hold a public hearing on that modification, due to
ardous waste" near the middle of Subsection J; inserted "of significant public interest in the modification, was reviewable
1976" following "Recovery Act" near the middle of Paragraph only for abuse of discretion. S.W. Research & Info. Ctr. v.

J(2); and added Paragraph J(4). State, 2003-NMCA-012, N.M. , 62 P.3d 270.

74-4-4.3. Entry; availability of records.

A. For purposes of developing or assisting in the development of any rules, conducting any study,
taking any corrective action or enforcing the provisions of the Hazardous Waste Act [74-4-1 NMSA 1978],

" upon request of the secretary or his ayfhorized representative:

(1) . any person who generagés, stores, treats, transports, disposes of or otherwise handles or has .
handled hazardous wastes shall ish information relating to such hazardous wastes and permit the sec-
retary or his authorized represeptatives:

(a) to enter at redsonable times any establishment or other place maintained by any person
where hazardous wastes arg’or have been generated, stored, treated, disposed of or transported from or
where a storage tank is lg€ated; and

(b) to inspect and obtain samples from any person of any hazardous wastes and samples of
any containers or labgling for the wastes; and

(2) any pegSon who owns or operates a storage tank, or any tank subject to study under Section
9009 of the [federal] Resource Conservation and Recovery Act of 1976 that is used for storing regulated
substances, shall furnish information relating to such tanks, including their associated equipment and their
contents, conduct monitoring or testing, permit the secretary or his authorized representative at all reason-
able times t0 have access to and to copy all records relating to such tanks and permit the secretary or his
authorized representative to have access for corrective action. For the purposes of developing or assisting
in the gévelopment of any rule, conducting any study, taking corrective action or enforcing the provisions
of the’ Hazardous Waste Act], the secretary or his authorized representative is authorized to:

(a) enter atreasonable times any establishment or other place where a storage tank is located;

(b) inspect or obtain samples from any person of any regulated substance in such tank;

(c) conduct monitoring or testing of the tanks, associated equipment, contents or surround-
ing soils, air, surface water or ground water; and

(d—take-correetive-actt
&t {101

23



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

74-4-4.4 ENVIRONMENTAL IMPROVEMENT 74-4-4 4

located, shall:

facrhty where hazardous waste is generated stored treated or dlsposed of, or where storage tanks art

(1) permit the secretary or his authorized representative to obtain samples of soil or groufid water,

or both, at reasonable times; and

(2) provide access to such property for structures or equipment necessary to mopitoring or cleanup

of hazardous wastes or leaking from storage tanks; provided that:

(a) such structures or equipment do not unreasonably interfere with the owner’s use of the

property; or

(b) the owner is adequately compensated for activities

use or enjoyment of such property.

C. Each inspection shall be commenced and completed with
or his representative obtains any samples, prior to leaving the
or agent in charge areceipt describing the sample obtaingd
in volume or weighit to the portion retained. If any

of the analysis shall be furnished promptly to the
D. Anyrecords, reports orinformation gb

ar-bath

2t unreasonably interfere with his

reasonable promptness. If the secretary
premises he shall give to the owner, operator
and, if requested, a portion of each sample equal

afalysis is made of the samples, a copy of the results
owner, operator or agent in charge.
ained by the department under this section shall be avaﬂable

béll, upon conviction, be subject to a fine of not more than five thousand dollars ($5,000) or to imprison-

OITDOUHIS

F In subm1tt1ng data under the Hazardous Waste Act, a person required to provide such data may:
(1) designate the data the person believes is entitled to protection under this subsection; and
(2) submit such designated data separately from other data submitted under the Hazardous Waste
Act. A designation under this paragraph shall be made in writing and in such manner as the secretary may

prescribe.

History: 1978 Comp., § 74-4-4.3, enacted by Laws 1981
(1st S.8.), ch. 8, § 7; 1987, ch. 179, § 5; 1989, ch. 322, § 5;
2001, ch. 325, § 4.

Bracketed material. — The bracketed word in Subsection
A(2) was inserted by the compiler. It was not enacted by the
legislature, and it is not part of the law.

The 2001 amendment, effective July 1, 2001, substituted
"secretary” for "director" throughout the section; deleted
"underground" preceding "storage tank" and "storage tanks"
throughout the section; substituted "department” for "division"
in Subsection D; and made stylistic changes.

Resource Conservation and Recovery Act. — See 42
U.S.C.S. § 6901 et seq. Section 9009 of the Act, referenced
in Subsection A(2), is codified at 42 U.S.C. § 6991h.

Compiler’s notes. — As referenced in this section, § 1905
of Title 18 of the United States Code is the codification of the
Trade Secrets Act.

No conversion or trespass by private contractor. —
Where private contractor acted pursuant to a valid adminis-
trative search and seizure warrant, the affidavits supporting
the application for the warrant set forth probable cause for
issuance of the warrant, and the New Mexico Hazardous
Waste Act permitted seizure of hazardous waste, there was no
conversion or trespass by the private contractor. Eden v. Voss,
105 Fed. Appx. 234 (10th Cir. 2004).

A. By rule, the board shall require an owner of a storage tank to register the tank-with the department

and impose reasonable conditions for registration, including the
other relevant information relating to the tank Fe

means: in the case of a storage tanki

abmission of plans, specifications and

purposes of this subsection only, the term "owner"
-use on November 8, 1984 or brought into use after that date, any

person who owns-the storage tank; and in the case of a storage tank in use before November 8, 1984 but no

3 H-H5e-01-H Bat-aat O pefrSoR—wWo-owhned
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under this subsection. The owner of a tank taken out of operation after January 1, 1974 and removed frop
the ground prior to November 8, 1984 shall not be required to notify under this subsection. Evidencg of
current registration pursuant to this subsection shall be available for inspection at the site of the syérage
tank.

B. By rule, the board shall require any person who, beginning thirty days after the United States en-
vironmental protection agency administrator prescribes the form of notice pursuant to Sectiory9002(a)(5)
of the Resource Conservation and Recovery Act of 1976 and for eighteen months thereaftér, deposits a
regulated substance into a storage tank to give notice of the registration requirements of ubsectmn Aof
this section to the owner and operator of the tank.

C. By rule, the board may require tank installers to obtain certification from the department and de- -
velop procedures for certification that will ensure that storage tanks are installed and repaired in a manner
that will not encourage or facilitate leaking. If the board requires certification, it is unlawful for a person
to install or repair a storage tank unless he is a certified tank installer. In accgfdance with the Uniform
Licensing Act [61-1-1 NMSA 1978], the department may suspend or revokg'the certification for a tank
installer upon grounds that he:

(1) exercised fraud, misrepresentation or deceptmn in obtaining his certification;
(2) exhibited gross incompetence in the installation or repair of a storage tank; or
(3) was derelict in the performance of a duty as a certified tafik installer.
D. By rule, the board shall provide a schedule of fees sufficient#0 defray the reasonable and necessary
costs of:
(1) reviewing and acting upon applications for the registration of storage tanks;
(2) reviewing and acting upon applications for the cértification of tank installers; and
(3) implementing and enforcing any provision of the Hazardous Waste Act [74-4-1 NMSA 1978]

_applicable to storage tanks and tank installers, including standards for the installation, operation and main-

tenance of storage tanks and for the certification of tapk installers.

History: 1978 Comp., § 74-4-4.4, enacted by Laws 1987, or dispensing of regulated substances” preceding "and in the
ch. 179, § 6; 1989, ch. 322, § 6; 2001, ch. 325, § 5. case of" in the second sentence of Subsection A; and made
The 2001 amendment, effective July 1, 2001, deleted stylistic changes.
“underground" preceding "storage tank" and "storage tapks" Resource Conservation and Recovery Act. — Section
throughout the section; substituted "department” for Ydivi- 9002(a)(5) of the Resource Conservation and Recovery Act,
sion" throughout the section; deleted "used for storage, use, referred to in Subsection B, appears as 42 U.S.C. § 6991a(a)(5).

74-4-4.5. Hazardous waste fund created; appropriation.

A. There is created in the state jfeasury the "hazardous waste fund", which shall be administered by
the department. All balances in the/Aund are appropriated to the department for the sole purpose of meeting
necessary expenses in the administration and operation of the hazardous waste program.

B. All fees collected pu ' ant to Section 74-4-4.2 NMSA 1978 shall be transmitted to the state trea-

surer for credit to the haza Pous waste fund.

History: 1978 Comp., § 74 -4.5, enacted by Laws 1987, The 2006 amendment, effective July 1, 2006, changes "di-
ch. 179, § 7; 1989, ch. 322,/8 7; 1989, ch. 324, § 36; 1990, vision" to "department” in Subsection A and deletes the Sub-
ch. 124, § 20; 2006, ch. 180, § 2, section F reference in Subsection B.

74-4-4.8. Storage tank fund created; appropriation.

A. There j§ created in the state treasury the "storage tank fund", which shall be administered by the
department. /All balances in the fund are appropriated to the department for the sole purpose of meeting
necessary £xpenses in the administration and operation of the storage tank program.

B. Al fees collected pursuant to Subsection D of Section 74-4-4.4 NMSA 1978 shall be transmitted
to the 4tate treasurer for credit to the storage tank fund.

Balances remaining in the storage tank fund at the end of a fiscal year shall not revert to the general
td.
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he-200 :;;';:':;.:':*-.;. —2001-deleted"un
derground"” preceding "storage tank" throughout the section.

74-4-10. Enforcement; compliance orders; civil penalties.

A. Whenever on the basis of any information the secretary determines that any person has violated, is
violating or threatens to violate any requirement of the Hazardous Waste Act [74-4-1 NMSA 19781, any
rule adopted and promulgated pursuant to that act or any condition of a permit issued pursuant tothat act,
the secretary may:

(1) 1issue a compliance order stating with reasonable specificity the nature of the Aiolation or
threatened violation and requiring compliance immediately or within a specified time peripd or assessing
a civil penalty for any past or current violation, or both; or

(2) commence a civil action in district court for appropriate relief, including ¥temporary or per-
manent injunction. '

B. Any order issued pursuant to Subsection A of this section may include a syépension or revocation
of any permit issued by the secretary. Any penalty assessed in the order shall Aot exceed ten thousand
dollars ($10,000) per day of noncompliance for each violation. In assessing thepenalty, the secretary shall
take into account the seriousness of the violation and any good-faith efforts 6 comply with the applicable
requirements. For violations related to storage tanks, "per violation" meags per tank.

C. If a violator fails to take corrective actions within the time speéified in a compliance order, the
secretary may:

(1) assess a civil penalty of not more than twenty-five thouysand dollars ($25,000) for each day of
continued noncompliance with the order; and

(2) suspend or revoke any permit issued to the violatoy'pursuant to the Hazardous Waste Act.

D. Whenever on the basis of any information the secretary determines that the immediate termination
of a research, development and demonstration permit is negé€ssary to protect human health or the environ-
ment, the secretary may order an immediate termination/6f all research, development and demonstration
operations permitted pursuant to the Hazardous Waste Act at the facility.

E. Whenever on the basis of any information the gecretary determines that there is or has been arelease
of hazardous waste into the environment from a facility authorized to operate under Section 74-4-9 NMSA
1978, the secretary may issue an order requiring corrective action, including corrective action beyond a
facility’s boundaries or other response measyfe as he deems necessary to protect human health or the
environment or may commence an action indistrict court in the district in which the facility is located for
appropriate relief, including a temporary of permanent injunction.

F.  Any order issued under Subsection E of this section may include a suspension or revocation of
authorization to operate under Sectiory’74-4-9 NMSA 1978 and shall state with reasonable specificity the
nature of the required corrective actjon or other response measure and shall specify a time for compliance.
If any person named in an order fails to comply with the order, the secretary may assess, and the person
shall be liable to the state for, g/civil penalty in an amount not to exceed ten thousand dollars ($10,000)
for each day of noncompliange with the order. '

G. Any order issued pyfsuant to this section, any other enforcement proceeding initiated pursuant to
this section or any claim/for personal or property injury arising from any conduct for which evidence of
financial responsibility/must be provided may be issued to or taken against the insurer or guarantor of an
owner or operator 0f/4 treatment, storage or disposal facility or storage tank if:

(1) the owher or operator is in bankruptcy, reorganization or arrangement pursuant to the federal

" Bankruptcy Codé; or

(2) jufisdiction in any state or federal court cannot with reasonable diligence be obtained over an
owner or opérator likely to be solvent at the time of judgment.

H. Any order issued pursuant to this section shall become final unless, no later than thirty days after
the ordef is served, the person named in the order submits a written request to the secretary for a public
hearipg. Upon such request, the secretary shall promptly conduct a public hearing. The secretary shall
appdint an independent hearing officer to preside over the public hearing. The hearing officer shall make

apd preserve a complete record of the proceedings and forward his recommendation based on the record
q . ho-shall make.-the final decision

S-580Cret
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attendance and testimony of witnesses and the producuon of relevant papers, books and documents and
may promulgate rules for discovery procedures.

J.  Penalties collected pursuant to an administrative order shall be deposited in the state treasury to/be
credited to the hazardous waste emergency fund. :

History: 1953 Comp., § 12-9B-10, enacted by Laws 1977, A compliance order is not a limitation on the jrrisdiction
ch. 313, § 10; reenacted by 1981 (1st 8.8.), ch. 8, § 9; 1987, of the secretary. Citizen Action v. Sandia Corpofation, 2008-
ch. 179, § 8; 1989, ch. 322, § 12; 1992, ch. 43,§ 7; 2001 ch. NMCA-031, 143 N.M. 620, 179 P.3d 1228, cery/ denied, 2008-
325,§87. NMCERT-002.

The 2001 amendment, effective July 1, 2001, deleted Bankruptcy Code. — The federal Bagkruptcy Code, re-
"underground" preceding "storage tank" and "storage tanks" ferred to in Subsection G(1), appears as Title 11 of the Umted
throughout the section; and substituted "or" for "and" preced- States Code.

ing "the environment" in Subsection D.

74-4-11. Penalty; criminal.

A. No person:

(1) shall knowingly transport or cause to be transported any hazardous waste identified or listed
pursuant to the Hazardous Waste Act [74-4-1 NMSA 1978] to a facility that does not have a permit under
that act or the federal Resource Conservation and Recovery Act of 1976;

(2) shall knowingly treat, store or dispose of any hazardous waste identified or listed pursuant to
the Hazardous Waste Act:

~ (a) without having obtained a hazardous waste pefmit pursuant to that act or the federal
Resource Conservation and Recovery Act of 1976;
(b) inknowing violation of any material condition or requirement of a hazardous waste per-
mit; or
(c) inknowing violation of any material cgadition or requirement of any applicable interim
status rules or standards; '

(3) shall knowingly omit material informatién or make any false statement or representation in
any application, label, manifest, record, report, pgfmit or other document filed, maintained or used for
purposes of compliance with the Hazardous Wagte Act;

(4) who knowingly generates, stores, ffeats, transports, disposes of, exports or otherwise handles
any hazardous waste or used oil shall knowingly destroy, alter, conceal or fail to file any record, appli-
cation, manifest, report or other documeny/fequired to be maintained or filed for purposes of compliance
with rules adopted and promulgated purguant to the Hazardous Waste Act;

(5) shall knowingly transporf/without a manifest or cause to be transported without a manifest
any hazardous waste required by rulés adopted and promulgated pursuant to the Hazardous Waste Act to
be accompanied by a manifest;

(6) shall knowingly export hazardous waste identified or hsted pursuant to the Hazardous Waste
Act:

(a) without the consent of the receiving country; or

(b) where thére exists an international agreement between the United States and the govern-
ment of the receiving cguntry establishing notice, export and enforcement procedures for the transporta-
tion, treatment, storagé and disposal of hazardous wastes, in a manner that is not in conformance with such
agreement; or

(7) shall Knowingly store, treat, dispose of, transport, cause to be transported, market or otherwise
handle any used o0il in knowing violation of any material condition or requirement of any applicable rule
adopted and pfomulgated pursuant to the Hazardous Waste Act.

B. Any'person who violates any of the provisions of Paragraphs (1) through (7) of Subsection A of
this sectigh is guilty of a fourth degree felony and upon conviction shall be punished by a fine of not more
than teg thousand dollars ($10,000) per violation per day or by imprisonment for a definite term of not
more/than eighteen months or both. For a second or subsequent violation of the provisions of Paragraphs
(1)Ahrough (7) of Subsection A of this section, the person is guilty of a third degree felony and shall be
vl shed by a fine of not more than twenty-ﬁve thousand dollars ($25,000) per violation per day or by

HAPESORMen of-fot-mo T atint y€a muuux
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Anv person ho-knowing O e rile-adopted-and-promuleated-n ntto-Subsection O

Section 74-4-4 or 74-4-4.4 NMSA 1978 is guilty of a misdemeanor and upon conviction shall be punishgd
by a fine of not more than five thousand dollars ($5,000) per violation per day or by imprisonment for a
definite term of one year or both, For violations related to storage tanks, "per violation" means per ta

D. Any person who knowingly transports, treats, stores, disposes of or exports any hazardous waste
or used oil in violation of Subsection A of this section and who knows at the time of the violation that
the person creates a substantial danger of a substantial adverse environmental impact is guilty of a third
degree felony if the violation causes a substantial adverse environmental impact.

E. Asused in this section, a "substantial adverse environmental impact" exists wheryan act or omis-
sion of a person causes harm or damage:

(1) to human beings; or

(2) toflora, wildlife, fish or other aquatic life or water fowl; to the habitats/60f wildlife, fish, other
aquatic life, water fowl or livestock; to agricultural crops; to any ground watey’or surface water; or to
the lands or waters of this state where such harm or damage amounts to more/than ten thousand dollars
($10,000). '

F.  Any person who knowingly transports, treats, stores, disposes of or exports any hazardous waste
or used oil in violation of Subsection A of this section and who knows/at the time of the violation that
the person creates a substantial danger of death or serious bodily injury to another person is guilty of a
second degree felony and shall be sentenced to a term of imprisonmefit not to exceed nine years or a fine
not to exceed one hundred thousand dollars ($100,000), or both. An¥ person, other than an individual, that
knowingly transports, treats, stores, disposes of or exports any Hazardous waste or used oil in violation
of Subsection A of this section and knows at that time that it pfaces an individual in imminent danger of
death or serious bodily injury is guilty of a second degree felony and shall be fined in an amount not to
exceed two hundred fifty thousand dollars ($250,000).

History: 1953 Comp., § 12-9B-11, enacted by Laws 1977,
ch, 313, § 11; 1981 (1st S.S.), ch. 8, § 10; 1987, ch. 179, §
9: 1989, ch. 322, § 14; 1992, ch. 43, § 8; 2001, ch. 325, § §;
2007, ch. 267, § 1.

Resource Conservation and Recovery Act. — The fed/"

eral Resource Conservation and Recovery Act, referred to/n

The 2001 amendment, effective July 1, 2001, deleted
"underground" preceding "storage tank” in Subsection C; and
made stylistic changes.

The 2007 amendment, effective July 1, 2007, adds Para-
graph (7) of Subsection A to provide criminal penalties for cer-
tain transportation, treatment, storage and disposal of used oil.

Subsection A, appears as 42 U.S.C.. § 6901 et seq.

74-4-12. Penalty; civil.

Any person who violates any provigion of the Hazardous Waste Act [74-4-1 NMSA 1978], any rule
made pursuant to that act or any corpliance order issued by the director pursuant to Section 74-4-10
NMSA 1978 may be assessed a ci¥il penalty not to exceed ten thousand dollars ($10,000) for each day
during any portion of which a violation occurs. For violations related to storage tanks, "per violation"
means per tank.

History: 1953 Comp., § 12-9B/2, enacted by Laws 1977, The 2001 amendment, effective July 1, 2001, deleted
ch. 313, § 12; 1981 (Ist §.S.), £h. 8, § 11; 1987, ch. 179, § "underground" preceding "storage tanks" and made a stylistic
10; 1989, ch. 322, § 15; 2001/ ch. 325,§9. change.

74-4-13. Imminént hazards; authority of director; penalties.

A. Notwithsanding any other provision of the Hazardous Waste Act [74-4-1 NMSA 1978], whenever
the secretary is/n receipt of evidence that the past or current handling, storage, treatment, transportation or
disposal of sglid waste or hazardous waste or the condition or maintenance of a storage tank may present
an imminept and substantial endangerment to health or the environment, he may bring suit in the appro-
priate digfrict court to immediately restrain any person, including any past or present generator, past or
preseny/transporter or past or present owner or operator of a treatment, storage or disposat facility, who
has contributed or is contributing to such activity, to take such other action as may be necessary or both. A
tragsporter shall not be deemed to have contributed or to be contributing to such handling, storage, treat-
dent or disposal taking place after such solid waste or hazardous waste has left the possession or control
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exermsed due care in the past or present handhng, storage, treatment transportauon and dlsposal of such
waste. The secretary may also take other action, including but not limited to issuing such orders as may
be necessary to protect health and the environment.

B. Any person who willfully violates or fails or refuses to comply with any order of the secretaryunder
Subsection A of this section may in an action brought in the appropriate district court to enforce sych order
be fined not more than five thousand dollars ($5,000) for each day in which the violation og€urs or the
failure to comply continues.

C. Upon receipt of information that there is hazardous waste at any site which has presented an im-
minent and substantial endangerment to human health or the environment, the secrefdry shall provide
immediate notice to the appropriate local government agencies. In addition, the direcf6r shall require no-
tice of such endangerment to be promptly posted at the site where the waste is located.

History: Laws 1983, ch. 302, § 3; 1987, ch. 179, § 11; preceding "solid waste" and/"any underground" preceding
1989, ch. 322, § 16; 2001, ch. 325, § 10. "storage tank" in Subsectiof A.

The 2001 amendment, effective July 1, 2001, substituted ;
"secretary" for "director” throughout the section; deleted "any"

ARTICLE 4A
Radioactive Materiz
Sec. Sec.
74-4A-1. Radioactive material transport; condltlons 74-4A-J1. Committee duties.

74-4A-6. Task force.

74-4A-1. Radioactive material transport; cghditions.

A. The environmental improvement board shall/have exclusive authority to promulgate regulations
prescribing the conditions for transport of radioagfive material on the highways. Such conditions shall
include the conditions of transport that the envigbnmental improvement board finds necessary to protect
the health, safety and welfare of the citizens of/the state. Except as specifically preempted by federal law,
the state transportation commission shall hate the exclusive authority within New Mexico to designate
highway routes for the transport of radiog¢tive material. Any rule or regulation adopted by the environ-
mental improvement board that designatgs highway routes for the transport of radioactive material and that
was in effect prior to March 1, 1991 j€ deemed null and void. The state transportation commission shall
incorporate into the record and consider in the initial designation of routes for the transport of radioactive
material the evidentiary record figm the environmental improvement board public hearings held for the
purpose of receiving public cordfment regarding the des1gnat10n of routes for the transport of radioactive
material.

B. For the purposes of/this section, "radioactive material" means a material or combination of ma-
terials that spontaneously’emits ionizing radiation. Materials in which the estimated specific activity is
not greater than 0.002 picrocuries per gram of material, and in which the radioactivity is essentially uni-
formly distributed, agé not considered to be radioactive materials. "Radioactive material" includes but is
not limited to:

(1) matefials associated with the operation and decommissioning of nuclear reactors and the sup-
porting fuel cycle; -

(2) jhdusirial radioisotope sources;

(3)/ radioactive materials used in nuclear medicine;

4) radioactive materials used for research, education or training; and
(5) radioactive wastes; but does not include radioactive material the regulation of which has been
ffically preempted by federal law.

The department of environment shall have the authonty to impose fines not to exceed one thousand

dollars ($1 000) as set by regulation of the environmental improvement board for a violation of the board’s

5 n et .t th 2 ot dio 1%z @- 1 fcnﬂn]c
piations-pertane-to-the-transport- ol raaioactive-materiads
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EPA APPROVED NEW MEXICO REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM
December 2010

Title 20, Chapter 4, Part 1, New Mexico Administrative Code,
effective March 1, 2009, unless otherwise indicated

State Citation | Description Page
Hazardous Waste Management System: General
20.4.1.100 Adoption of 40 CFR Part 260, as of July 1, 2008. 1
Modifications, Exceptions and Omissions to the Part 260 adoption by
reference. Note: New Mexico has not adopted 260.1(b)(6), 260.20,
20.4.1.101 260.22, 260.30, 260.31, 260.32 and 260.33. 1
Identification and Listing of Hazardous Waste
20.4.1.200 | Adoption of 40 CFR Part 261, as of July 1, 2008. | 1
Standards Applicable to Generators of Hazardous Waste
Adoption of 40 CFR Part 262, as of July 1, 2008. EPA retains authority
20.4.1.300 for the import/export provisions in Subparts E, F and H. 2
Modifications, exceptions, and omissions to the Part 262 adoption by
20.4.1.301 reference. 2
Standards Applicable to Transporters of Hazardous Waste
20.4.1.400 Adoption of 40 CFR Part 263, as of July 1, 2008. 2
20.4.1.401 Omission of 263.20(e) from the Part 263 adoption by reference. 2
Standards for Owners and Operators of Hazardous Waste Treatment, Storage and Disposal
Facilities

Adoption of 40 CFR Part 264, as of July 1, 2008. Note: At 264.12(a),
EPA retains authority for receiving the required notice regarding the
20.4.1.500 receipt of hazardous waste from a foreign source. 2

Omission of 264.1(f), 264.149, 264.150, 264.301(l), 264.1030(d),
264.1050(g) and 264.1080(e)-(g) from the Part 264 adoption by
20.4.1.501 reference. 2-3

Interim Status Standards for Owners and Operators of Hazardous Waste Treatment, Storage,
and Disposal Facilities

Adoption of 40 CFR Part 265, as of July 1, 2008. Note: At 265.12(a),
EPA retains authority for receiving the required notice regarding the
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20.4.1.600 receipt of hazardous waste from a foreign source. 3
Omission of 264.1(c)(4), 265.149, 265.150, 265.1030(c), 265.1050(f)
20.4.1.601 and 265.1080(e)-(g) from the Part 265 adoption by reference. 3
Standards for the Management of Specific Hazardous Wastes and Specific Types of Hazardous
Waste Management Facilities
20.4.1.700 Adoption of 40 CFR Part 266, as of July 1, 2008. 4
Modifications, exceptions, and omissions to the Part 266 adoption by
20.4.1.701 reference. 4
20.4.1.702 Omission of 40 CFR Part 267 from the adoption by reference. 4

Land Disposal Restrictions

S

20.4.1.800 | Adoption of 40 CFR Part 268, as of July 1, 2008. H




State Citation | Description . Page
Omission of 268.5, 268.6, 268.42(b), and 268.44(a)-(g) from the Part 268
20.4.1.801 adoption by reference. 4
The Hazardous Waste Permit Program
20.4.1.900 Adoption of 40 CFR Part 270, as of July 1, 2008. 4
20.4.1.901.B.1 | Permitting Procedures — Permit Modifications, Suspension, and
through Revocation
20.4.1.901.B.7 5-6
20.4.1.901.E Information Repository. 7
Modifications, exceptions, and omissions to the Part 270 adoption by
20.4.1.902 reference. 7-8
Standards for Universal Waste Management
20.4.1.1000 Adoption of 40 CFR Part 273, as of July 1, 2008. 8
20.4.1.1001 Modifications, Exceptions and Omissions to the Part 273 adoption by
introductory reference.
paragraph 8
20.4.1.1001.A( | Exceptions to the use of the Federal terms “Regional Administrator” and
2) “EPA” used in 40 CFR 273.12 and 273.32. 8
20.4.1.1001.B Alternative universal waste labeling. 8
20.4.1.1002 Adoption of 40 CFR Part 279, as of July 1, 2008. 10
Modifications, exceptions, and omissions to the Part 279 adoption by
20.4.1.1003 reference. 10-11
Miscellaneous
20.4.1.1102, Reference to 40 CFR Part 124.
June 14, 2000 7
20.4.1.1103, Reference to 40 CFR Part 280.
October 1,
2003 6

Copies of the New Mexico regulations can be obtained from the New Mexico Commission of Public Records, State Records
Center and Archives, Administrative Law Division, 1205 Camino Carlos Rey, Santa Fe, NM 87507; Phone: (505) 476-7907;
Website: http://www.nmcpr.state.nm.us/nmac/titles.htm.
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New Mexico Commission of Public Records

STATE RECORDS CENTER and ARCHIVES

‘Web Site Address: http://www.nmcpr.state.nm.us
1205 Camino Carlos Rey, Santa Fe, New Mexico 87507 (505) 476-7902 Fax (503) 476-7901

STANLEY HORDES, CHAIRMAN
Historion

HON. GARY KING

Attorney General

HON. HECTOR BALDERAS
State Auditor

HON. MARY HERRERA

Secretary of Suate August 24, 2007

ARTURO JARAMILLO, Secrerary
General Services Department

ROBERT A. MEAD
Law Librarian,
Supreme Court Liow Library

FRANCES LEVINE CERTIFICATE

Director, Museum of N

SANDRA JARAMILLO
State Records Admnistrator

JUDI ROSS HAZLETT

Deputy it ecords This certifies that attached is a copy of the ENVIRONMENTAL IMPROVEMENT
BOARD, rule, 20.4.1 NMAC, entitled “Hazardous Waste Management”, consisting of
NMAC Transmittal Form and seven (7) pages. This document was filed as a rule with
the State Records Center at 9:47 AM, August 18, 2003, under the provisions of Section
14-4-5 NMSA 1978, of the State Rules Act.

Sandra Jaramillo
State Records Administrator

Art Bransford
Administrative Law Division

SEAL



FILED WITH
STATE RECORDS CENTER

g 2003AUG 18 AW 9:L7
C NSMITI‘AL FORM }
: 25/ 200 = tsequence# __ /2. /7 1 C-

New Mexico

P.O. Box 26110
Santa Fe, New Mexico 87502

Chuck Noble (505) 827-1628

827-0127

Environmental Protection |Hazardous Waste | Hazardous Waste Managemént

20.4.1.100, 200, 300, 400,
500, 600, 700, 800, 900,
1000, and 1002

Update regulations current with July 1, 2002 federal requirements

Insignificant changes (e.g. clarification and corrections) 20.4.101.C, 200,300,400,
vfm, 500, 501, 600, 601, 700,
801,909 901, 1000;
1 03, and 110
Adoption of 40 CFR Part 279 — Used Oil Regulations are 20471002
incorporated by reference to the federal regulations

Please list attachments N
and Internet site(s) if 1. Title 40 Code of Federal Regulations Part 260 through 265
No Yes X applicable 1/ lwww.a oV r/waisidx 02/40

02.html

2 Title 40 Code of Federal Regulations Part 266, 268, 270,
273 and 279
http: acee
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Mo D Yes }::J Public domain E

SRC-2000-02
512672000




ILED WiTH
STATE };{{%CQRGS CFHTER

2003 AUG 18 AN S LT

Hazardous Waste Act 74-4-4 NMSA 1978 - Duties and powers of the [EIB] board

Name: Gay Dillingham Check if delegated

authority
Title: Chair, Epvironmental Improvement Board

Ty Dillianl—— %/s/o3
, ;

Sighature Date Signed

US EPA ARCHIVE DOCUMENT

SRC-2000-02
5/26/2000




FILED WITH
STATE RECORDS CENTER

ZL03RUG 18 AM 9: 17

deRCe ot-app

G e

timony are amply and fairly received

without undue repetition.
(a) Testimony for hearings on permit issuance or modification shall be presented in the
following order:
{i) testimony by the applicant (such testimony is a prerequisite to the gragtifig of the
requested permit or modification);
(i) testimony by other persons (except the Department) supportingisuance or
modification of the permit, in any reasonable order;
(iii) testimony by persons {except the Department) opposed
of the permit, 1n any reasonable order;
(iv) testimony by the Department; and
(v) rebuttal testimony, as appropriate.
(b) Testimony for hearings on permit suspension or rg¥ocation shall be as follows:
(i) testimony by the Department;
(i) testimony by other persons supporti

¢ issuance or modification

o’suspension or revocation of the permit, in any
reasonable order;
(iii)  testimony by the permittee;
(iv)  testimony by other person
opposed to suspension or revocation of the permit, in apy reasonable order; and

(v) rebuttal testimony, as-appropriate.
{c) In all hearings, cross exafhination of each witness shall be conducted by interested persons,

in any reasonable order, immediately after that"witness has testified.
(7) The burden of proof at k€arings shall be as follows:
(a) For hearings o1f permit issuance or modifications, the burden of proof shall be on the
applicant or permittee.
(b) Forhe

gs on permit suspension or revocation, the burden of proof shall be on the
Department. :
G. s Decision.

Secretary.

by certified .

. Appeals. Appeals of the Secretary's decision shall be as provided by the Hazardous Waste Act.
(1) The filing of an appeal does not act as a stay of any action required by the Secretary's decision.

{2) The record on appeal shall include the transcript of the hearing, all related correspondence, any

~—26:4:1-10608 ADOPTION-OF40-CFRPART 273 -Except-as-otherwise providedtheregulations of the HPA
set forth in 40 CFR Part 273 through July 1, [1999]2002 are hereby incorpeorated-fas-Sebpari—<ef-this-Part]by
reference.
4_.-91.5'9'!'\.\‘ A R 20 MNAA 4 31-310006_6/14 000 A 0/0 AT

? i)

B he-resitHations-o

United States Environmental Protection Agency set forth in 40 CFR Part 279 through July 1, Merebv
incorporated by reference.
[20.4.1.1002 NMAC - N, 10/01/2003}

-

o
o
Wﬂm Z204.1.1099  [Reserved]

168 13099~ Rp-26-PMAC-4-1+-1002—4-1-1100,-6/14/2000; A, 10/01/2003]

cl FaVe SNEA T a W,
|2V P W R VAV AV iy PR Sl RV by P ZAOTINTY Y

20.4.1.1103 REFERENCE TO 40 CFR PART 280. Reference to any provisions of 40 CFR Part 280 within
the text of any other provision of 40 CFR as adopted by this Part shall be construed to mean the New Mexico
Underground Storage Tank Regulations, [20NMAC-51—-5-16]20.5.1 through 20.5.17 NMAC.

{20.4.1.1103 NMAC - Rp 20 NMAC 4.1.1104, 6/14/2000; A, 10/01/2003]

US EPA ARCHIVE DOCUMENT

20.4.1 NMAC 6
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New Mexico Commission of Public Records
STATE RECORDS CENTER and ARCHIVES

Web Site Address: http.//www.nmepr.state.nm.us
1205 Camino Carlos Rey, Santa Fe, New Mexico 87507  (505) 476-7902 Fax (505) 476-7901

STANLEY HORDES., CHAIRMAN
Historion

HON. GARY KING
Attorney General

HON. HECTOR BALDERAS
State Auditor

HON. MARY HERRERA

Secretary of Suite August 24 N 2007

ARTURO JARAMILLO, Secretary
General Services Depariment

ROBERT A. MEAD
Law Librarian,
Supreme Court Law Library

FRANCES LEVINE CERTIFICATE

Director, Musesm of N

SANDRA JARAMILLO
State Records Administrator

JUDI ROSS HAZLETT

Deputy St Rerds This certifies that attached is a copy of the ENVIRONMENTAL IMPROVEMENT
BOARD, rule, 20.4.1 NMAC, entitled “Hazardous Waste Management”, consisting of
NMAC Transmittal Form and eight (8) pages. This document was filed as a rule with the
State Records Center at 2:42 PM, May 15, 2000, under the provisions of Section 14-4-5
NMSA 1978, of the State Rules Act.

Sandra Jaramillo
State Records Administrator

i 5/&@«%&1&

Art Bransford
Administrative Law Division

SEAL



oo FILED WITH
STATE RECORDS CENTER

e BN LS S

J 2U00KAY IS Pt 2:02
NMAC TRANSMITTAL FORM
1 NMAC 3.3.10.22 Vel X! Ao tD Histor/cal ISequenceNo. / 7-{6 1
1. Agency Name & Mailing Address | ' 2. Agency Account Code
Environmental Improvement Board 667
New Mexico Environment Department
P.O. Box 26110 3. Type of Rule Action
Santa Fe, New Mexico 87502-6110 New X Emergency
Amending Hepealing
4. NMAC Title Name NMAC Title Number
Environmental Protection 20
5. NMAC Chapter Name NMAC Chapter Number
Hazardous Waste 4
6. NMAC Part Name ] NMAC Part Number
Hazardous Waste Management 1
7. Modified NMAC Name | Modified NMAC Number
Filing Date (if applicable)

8. Are there any materials incorporated by reference?

Reference / Internet site

No Yes x_ Please list attachments 1. 40 CFR Parts 260-265 (1999)

and Internet site(s) if 2. 40 CFR Parts 266-299 (1999)
applicable 3. 40 CFR sections 124.31-33 (1999)

9. If materials are attached, have copyright permissions been received?

No Yes Public domain __ x

10. Total Number of Pages: 8 g 11. Hearing Date of Rule: 4/14/2000

12. Effective Date of Rule: 6/14/2000

13. Contact Person: Tannis L. Fox

Phone Number: (505) 827-2855

14, Signature & Title of issuing Authority |

Name: Jimi 8. Gadzia

Title: Chair, Environmental improvement Board

Date Signed

Signature

ERC-95-04 : _/
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US EPA ARCHIVE DOCUMENT

380 =Ws @ & o 1 e605 ]'\ac fo«:h‘hnr]
(7) The bm den of proof at hearmos shall be as follows:
(a)  For hearings on permit issuance or modifications, the burden of proof shall be on-the

applicant or permittee.
(b)  For hearings on permit suspension or revocation, the burden of proof

all be on the

Department.
G. Secretary's Decision.
(1) Any person heard or represented at the hearing shall be givesrwritten notice of the action of the

Secretary.
(2) The Secretary shall notify the applicant or permitte€ of his/her decision and the reasons therefore
by certified mail.
H. Appeals. Appeals of the Secretary's desiSion shall be as provided by the Hazardous Waste Act.
(1) The filing of an appeal does not act as a stay of any action required by the Secretary's decision.
{2) The record on appeal Ws the transcript of the hearing, all related correspondence, any
responses to comments, and all other infermation relied upon by the Secretary in deciding upon the permit action.
{20.4.1.901 NMAC~Rp 20 NMA/,Q"ZfI 1.901, 6/14/2000]

20.4.1.902 - 20.4.1.999 fReserved]
[20.4.1.902 —20 4 w/ Rp 20 NMAC 4.1.902 - 4.1.999, 6/14/2000]

204.1. 0 ADOPTION OF 40 CFR PART 273. Except as otherwise provided, the regulations of the EPA
rth in 40 CFR Part 273 through July 1, 1999 are hereby incorporated as Subpart X of this Part.

2 4 .
{20-4-1-1000-NMAG—Rp-20- NMAG-4:-1-1000;-6/3-4/2000]

20.4.1.1001 MODIFICATIONS AND EXCEPTIONS. The term "Regional Administrator” and "EPA" as
used in 40 CFR sections 273.12 and 273.32 shall mean, as applicable to generators of universal waste pesticides
under this Part, notification to the Secretary of the New Mexico Department of Agriculture.

[20.4.1.1001 NMAC — Rp 20 NMAC 4.1.1001, 6/14/2000]

A1 1000 IR ecpmedl
SIS IR CSCEV O

002 -20.4.1.1099 - Rp 20 NMAC 4.1.1002 — 4.1.1100, 6/14/2000]
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20.4.1.1100 COMPLIANCE WITH OTHER REGULATIONS. Complianeeith this Part does not relieve
a person of the obligation to comply with all other apphcable state a gral regulations. 1If the EPA should
suspend any federal hazardous waste 1evulanon havin Cf counterpart to these regulations, the counterpart in
these regulations shall be deemed suspende out any further action being taken.

[20.4.1.1100 NMAC - % .1.1001, 6/14/2000]

M«‘“‘
204.1,1104 ““CONSTRUCTION. This Part shall be liberally construed to effectuate the purpose of the Act.

2041110 NMAE —Rp-20 NMAC-4:1-1102,-6/14/2000]

204.1.1102 REFERENCE TO 40 CFR PART 124. Reference to any provisions of 40 CFR Part 124 within
the text of any other provision of 40 CFR as adopted by this Part shall be construed to mean the corresponding
provision of section 901 of this Part with the exception of any reference to 40 CFR sections 124.31 through 124.33
and any reference to any section of 40 CFR Part 124 that is contained within 40 CFR sections 124.31 through
124.33.

[20.4.1.1102 NMAC — Rp 20 NMAC 4.1.1103, 6/14/2000]

2041103 REFERENCE-TO-40-CER PART 280 Reference to any. pv()\!ikin‘nﬁ of 40.CER Part.280 within

the text of any other provision of 40 CFR as adopted by this Part shall be construed to mean tilgj}lﬁwaM
Underground Storage Tank Regulations, 20 NMAC 5.1 - 5.16. MWW"'M
{20.4.1.1103 NMAC — Rp 20 NMAC 4.1.1104, 6/14/2000] e

204.1.1104 SEVERAJS«I&rI“"i”’Y"”"an)j provision or application of this Part is held invalid, the remainder, or its
/ig}zlic/agmn«t@ﬁﬂ‘iér situations or persons, shall not be affected.

A3 1304 DINAL DP 20-NMAC 4.1 1m< 6/1/1/’)(\(\(\'6

(VPRI T U T INIVAIY D

20.4.1 NMAC 7
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