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74-3-15 ‘ ENVIRONMENTAL IMPROVEMENT 74-4-1

The board and the agency, through the governer, may enter into an agreement with thé
nuclear regulatory commission, as provided in the Atomic Energy Act of 1954, as amendéd,
providing for discontinuance of the regulatory authority of the nuclear regulatory corpnis-
sion and acceptance of that authority by the board and agency. For the duration of s¥ch an
agreement, the board shall have authority to regulate the radioactive materials coyered by
the agreement for the protection of the public health and safety and the environgient from

radiation hazards.

History: 1953 Comp., § 12-8-11, enacted by Atomic Energy Act. — For the Atomic Energy Act
Laws 1971, ch. 284, § 11; 1877, ch. 343, § 15. of 1954, referred to in the first septence, see 42 US.C.
Cross references. — As to definitions of "board,” § 2011 et seq.

“agency” and “nuclear regulatory commission,” see
74-3-4 NMSA 1978 and notes thereto.

74-3-16. Discrimination.

No person or employer shall discharge or in any manner A iscriminate against any
exployee [employee] except for good cause shown because the ergployee has filed a complaint
or instituted or caused to be instituted a proceeding undey or related to the Radiation
Protection Act [74-3-1 to 74-3-16 NMSA 1978] or has testiffed or is about to testify in any
such proceeding or because of the exercise by the employeé on behalf of himself or others of
any right afforded by that act or any rule, regulation g order adopted thereunder.

History: 1953 Comp., § 12-8-12, enacted by
Laws 1977, ch. 343, § 16.

ARTICLE 4

Hazardotis Wastes
Sec. Sec.
74-4-1. Short title. 74-4-4.8. Underground storage tank fund created;
74-4-2. Purpoee. appropriation.
74-4-3. Definitions. 74-4-5. Adoption of regulations; notice and hearing.
74-4-3.1. Application of act. 74-4-8. Repealed.
74-4-3.2. Repealed. 74-4-7. Containment and cleanup of hazardous sub-
74-4-3.3. Hazardous wastes of other es. stance incidents; division powers.

74-4-4. Duties and powers of the boapd 744-8. Emergency fund.
74-4-4.1. Hazardous agricultural wifste; duties and 74 4.9 Existing hazardous waste facilities; interim

responsibilities of tjfe department of status

agriculture. 744-10. Enforcement; compliance orders; civil
74-4-4.2. Permits; issuance; génial; modification; . : complisnce orcers; civii pen-

suspension; revgtation. alties. - .
74-4-4.3. Entry; availability/of records. 74-4-10.1. Hnnrdqul waste monitoring, analysis and
74-4-4.4. Underground stofage tanks; registration; tesing.

installer coftification; fees. . T44-11. Penalty; criminal.
74.4-4.5. Hazardous wyte fund created; appropris- 74-4-12. Penalty; civil. '

tion. 74-4-13. Imminent hezards; authority of director;
74-4-4.6. Repealed. penaities.
74-4-4.7. Permit afplicant disclosure. 74-4-14. Administrative actions; judicial review.

74-4-1. SHort title.

Chaptef 74, Article 4 NMSA 1978 may be cited as the “Hazardous Waste Act”.

: 1868 Comp., § 13-9B-1, emscted by Standing to sue for violation of stats environmental

Laws/1977, ch. 313, § 1; 1963, ch. 303, § 1. regulatory statute, 88 A.L.R.4th 88S5.
reviews. — For article, Rights of New Mez- Validity of local regulation of hazardous waste, 67
ico/Municipalities Regarding the Siting and Opera- A.LR4th 822
#n of Privately Owned Landfills,” see 21 N.M.L. Validity, construction, and application of state haz-
Rev. 149 (1990). ardous wasts regulations, 86 A.L.R.4th 401
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74-4-2 HAZARDOUS WASTES 74-4-3

sponse, Compensation, and Liability Act (42 USCS (42 USCS § 6973) pertaining 1o

apry--pd

§ 9601 et seq.), 70 A.L.R. Fed. 329. from solid gr. haserdouf waste, 105 A.L.R. Fed. 800.
State or local regulation of toxic substances ag Cecessity of proof of scienter under statute fixing
pre-empted by Toxic Substances Aet (15 criminal penalties for hazardous waste violations (42

USCS § 2601 stoeqn 8T ALR. Fed. 913. USCS § 6928(d)), 106 A.L.R. Fed. 836.

bR - 0 e

74-4-2. Purpose.

The purpose of the Hazardous Waste Act [this article] is to help ensure the maintenance
of the quality of the state’s environment; to confer optimum health, safety, comfort and
economic and social well-being on its inhabitants; and to protect the proper utilization of its
lands.

History: 1953 Comp., § 12-9B-2, enacted by
Laws 1977, ch. 313, § 2.

74-4-3. Definitions.

As used in the Hazardous Waste Act [this articlel:

A. "board” means the environmental improvement board;

B. “director” or “secretary” means the secretary of environment;

C. “disposal” means the discharge, deposit, injection, dumping, spilling, leaking or
placing of any solid waste or hazardous waste into or on any land or water so that such solid
waste or hazardous waste or constituent thereof may enter the environment or be emitted
into the air or discharged into any waters, including ground waters;

D. “division” or “department” means the department of environment;

E. “federal agency” means any department, agency or other instrumentality of the
federal government and any independent agency or establishment of that government,
including any government corporation and the government printing office;

F. “generator” means any person producing hazardous waste;

G. “hazardous agricultural waste” means hazardous waste generated as part of his
licensed activity by any person licensed pursuant to the Pesticide Control Act or any
hazardous waste designated as hazardous agricultural waste by the board, but does not
include animal excrement in connection with farm, ranch or feedlot operations;

H. “hazardous substance incident” means any emergency incident involving a
chemical or chemicals, including but not limited to transportation wrecks, accidental spills
or leaks, fires or explosions, which incident creates the reasonable probability of injury to
human health or property;

I. “hazardous waste” means any solid waste or combination of solid wastes which
because of their quantity, concentration or physical, chemical or infectious characteristics
may:

(1) cause or significantly contribute to an increase in mortality or an increase in
serious irreversible or incapacitating reversible illness; or

(2) pose a substantial present or potential hazard to human health or the
environment when improperly treated, stored, transported, disposed of or otherwise
managed. “Hazardous waste” does not include any of the following, until the board
determines that they are subject to Subtitle C of the federal Resource Conservation and
Recovery Act of 1976, as amended, 42 U.S.C. 6901 et seq. drilling fluids, produced waters
and other wastes associated with the exploration, development or production of crude oil or
natural gas or geothermal energy, any fly ash waste, bottom ash waste, slag waste, flue gas
emission control waste generated primarily from the combustion of coal or other fossil fuels,
solid waste from the extraction, beneficiation or processing of ores and minerals, including
phosphate rock and overburden from the mining of uranium ore or cement kiln dust waste;

J. “manifest” means the form used for identifying the quantity, composition, origin,
routing and destination of hazardous waste during transportation from point of generation
to point of disposal, treatment or storage;
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74-4-3 ENVIRONMENTAL IMPROVEMENT T4-4-3

K. “person” means any individual, trust, firm, joint stock company, federal agency,
corporation including a government corporation, partnership, association, state, municipal-
ity, commission, political subdivision of a state or any interstate body;

(1) any substance defined in Section 101(14) of the federal Compre
Environmental Response, Compensation and Liability Act of 19867 But not including any
substance regulated as a hazardous waste under—Subtitle C of the federal Resource
Conservation and Recovery Act of 197695 amended; and
(2) petrolenms—i1ic uding crude oil or any fraction thereof that is liquid at
omditions of temperature and pressure of sixty degrees Fahrenheit and fourteen

b A‘_nfn-

M. “solid waste” means any garbage, refuse, sludge from a waste treatment plant,
water supply treatment plant or air pollution control facility and other discarded material,
including solid, liquid, semisolid or contained gaseous material resulting from industrial,
commercial, mining and agricultural operations, and from community activities, but does
not include solid or dissolved materials in domestic sewage or solid or dissolved materials
in irrigation return flows or industrial discharges which are point sources subject to permits
under Section 402 of the federal Water Pollution Control Act, as amended (86 Stat. 880), or
source, special nuclear or byproduct material as defined by the federal Atomic Energy Act
of 1954, as amended (68 Stat. 923);

N. “storage” means the containment of hazardous waste, either on a temporary basis
or for a period of years, in such a manner as not to constitute disposal of such hazardous
waste;

"_“ “-“A',."
P. “transporter” means a person engaged in the movement of hazardous wasts{ not

including movement at the site of generation, disposal, treatment or storage;

Q. "treatment” means any method, technique or process, including neyt alization,
designed to change the physical, chemical or biological character or compesition of any
hazardous waste 8o as to neutralize such waste or so as to render such wastt nonhazardous,
safer for transport, amenable to recovery, amenable to storage or redyeéd in volume. Such
term includes any activity or processing designed to change the phy# ical form or chemical
composition of hazardous waste so as to render it nonhazardous,And

including underground pipes connected thereto, that are uge@ to contain an accumulation of
regulated substances and the volume of which, includjz@ the volume of the underground
pipes connected thereto, is ten percent or more benesth the surface of the ground. The term
does not include any: :

(1) farm, ranch or residential tank of one thousand one hundred gallons or less
capacity used for storing motor fuel or heagifig oil for noncommercial purposes;

(2) septic tank;

(3) pipeline facility, inclyding gathering lines that are regulated under the
federal Natural Gas Pipeline Safesy’Act of 1968, 49 U.S.C. App. 1671, et seq., or the federal
Hazardous Liquid Pipeline Safety Act of 1979, 49 U.S.C. App. 2001, et seq., or that is an
intrastate pipeline facility regulated under state laws comparable to either act;

(4) surface imp6undment, pit, pond or lagoon;

(5) storm wafer or wastewater collection system;

(6) flowsthrough process tank;

(T) ligdid trap or associated gathering lines directly related to oil or gas
production apd gathering operations; _

§) storage tank situated in an underground ares, such as a basement, cellar,
minewprking drift, shaft or tunnel, if the storage tank is situated upon or above the surface
of th€ undesignated floor; or

(9) pipes connected to any tank that is described in Paragraphs (1) through (8) of
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74-4-3.1

History: 1958 Comp., § 13-0B-3, enacted by
Laws 1977, ch. 313, § 3; 1081 (158 8.8.), ch. 8, § &
1867, ch. 179, § 1; 1989, ch. 322, § 1; 1991, ch. 25,
’ 333 1992. ch. 439 ’ 1.

The 1991 amendment, effective March 29, 1991,
rewrote Subsection B, which read "'director’ means
the director of the division”; substituted "department
of environment” for "environmental improvement di-
vision of the heaith and environment department” in
Subsection D; inserted "of 1976" following “Recovery
Act” in the second sentence in Paragraph (2) of
Subsection | and in Paragraph (1) of Subsection L; and
subatituted 42 U.S.C. 6901" for "42 U.8.C. 6921” in
the second sentence in Paragraph (2) of Subsection I.

The 1992 amendment, effective March 6, 1992,
substituted "secretary of environment” for “secretary
of the department” in Subsection B, 'inserted "or
department” in Subsection D, and made minor stylis-
tic changes throughout the section.

74-4-3.1. Application of act.

HAZARDOUS WASTES

74-4-4

Pesticide Control Act. — See 76-4-1 NMSA 1978
and notes thereto.

Resource Conservation and Recovery Act. —
Subtitle C of the Resource Conservation and Recovery
Act, referred to in Subsection I(2) and L(1), appears as
42 U.S.C. § 6921 et seq.

Comprehensive Environmental Response,
Compensation and Liability Act. — Section 101
(14) of the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, referred to in
Subsection L (1), appears as 42 U.S.C. § 9601 (14).

Water Pollution Control Act. — Section 402 of
the federal Water Pollution Control Act, referred to in
Subsection M, appears as 33 U S.C. § 1342,

Atomic Energy Act of 1964. — The Atomic En-
ergy Act of 1954, referred to in Subsection M, appears
as 42 US.C. § 2011 et seq.

Nothing in the Hazardous Waste Act [this article] shall be construed to apply to any
activity or substance which is subject to the Federal Water Pollution Control Act, as
amended, (33 U.S.C. 1251 et seq.), the Safe Drinking Water Act, as amended, (42 U.S.C.
300f et seq.) or the Atomic Energy Act of 1954, as amended, (42 U.S.C. 2011 et seq.) except
to the extent that such application or regulation is not inconsistent with the requirements
of such acts; nor shall the Hazardous Waste Act apply to the treatment, storage or disposal
of wastes under a permit issued pursuant to the Surface Mining Act (69-25A-1 to 69-25A-35
NMSA 1978] or the federal Surface Mining Control and Reclamation Act of 1977, as
amended, or to any farmer disposing of waste pesticides from his own use, provided he triple
rinses each emptied pesticide container and disposes of the pesticide residues on his own

farm in a manner consistent with the disposal instructions on the pesticide label.

History: 1978 Comp., § 74-4-3.1, enacted by
Laws 1981 (15t 8.8.), ch. 8, § 3.

Federal Water Pollution Control Act. — The
Federal Water Pollution Control Act, referred to near
the beginning of this section, has been superseded by
the Water Pollution Control Act, which appears as 33
U.S.C. § 1251 ot 3eq.

Surface Mining Control and Reclamation Act.
— The federal Surface Mining Control and Reclama-
tion Act of 1977, referred to in this section, appears as
30 U.S.C. § 1201 ot seq.

Repeals. — Laws 1989, ch. 4, § 1 repeals 74-4-3.3
NMSA 1978, as enacted by Laws 1987, ch. 179, § 2,
relating to application of Hazardous Wasts Act to the

waste isolation pilot plant, effective Felsx 23,
1989. For provisions of formar section 1987 Sup-
plement.

74-4-3.3. Hazardous wastes of other states.

In addition to the meaning of hazardous waste as defi
the term "hazardous waste” as used in the Hazardo
any material imported into the state of New Me

defined or classified as hazardous waste ip

History: 1978 Comp., § 74-4-3.3, gnaCted by
Lawse 1989, ch. 288, § 1.

2d"in Section 74-4-3 NMSA 1978,
Waste Act [this article] may include
ico for the purpose of disposal which is

e state of origin.

74-4-4, Duties ard powers of the board.

A. The board shall adopt regulations for the management of hazardous waste as may be
necessary to protect public health and the environment, that are equivalent to and no more

.
SLP

gent than federal regulations adopted by the federal environmental protection agency




T4-4-4 ENVIRONMENTAL IMPROVEMENT 74-4-4

toxicity, persistence and degradability, potential for accumulation in tissue and othe
related factors, including flammability, corrosiveness and other hazardous characteristis;
provided that, except as authorized by Sections 74-4-3.3 and 74-8-2 NMSA 1978, the b dard
shall not identify or list any solid waste or combination of solid wastes as a hazardous/vaste
that has not been listed and designated as a hazardous waste by the federal enviropimental
protection agency pursuant to the federal Resource Conservation and Recovery Ag of 1976,
as amended;

(2) establishing standards applicable to generators identified or listed under this
subsection, including requirements for:

(a) furnishing information on the location and description of Ahe generator’s
facility and on the production or energy recovery activity occurring at tifat facility;

(b) record-keeping practices that accurately identify the quaptities of hazardous
waste generated, the constituents of the waste that are significapt in quantity or in
potential harm to human health or the environment and the disposition of the waste;

(¢c) labeling practices for any containers used for thé storage, transport or
disposal of the hazardous waste that will identify accurately the/waste;

(d) use of safe containers tested for safe storage /s nd transportation of the
hazardous waste;

(e) furnishing the information on the general/chemical composition of the
hazardous waste to persons transporting, treating, storing or disposing of the waste;

() implementation of programs to reduce the folume or quantity and toxicity of
the hazardous waste generated;

(g) submission of reports to the secretary At such times as the secretary deems
necessary, setting out the quantities of hazardous wéste identified or listed pursuant to the
Hazardous Waste Act [Chapter 74, Article 4 NMSK 1978] that the generator has generated
during a particular time period and the dispos) jon of all hazardous waste reported, the
efforts undertaken during a particular time period to reduce the volume and toxicity of
waste generated and the changes in volume ¢nd toxicity of waste actually achieved during
a particular time period in comparison witk previous time periods; and

(h) the use of a manifest systefn and any other reasonable means necessary to
assure that all hazardous waste generayed is designated for treatment, storage or disposal
in, and arrives at, treatment, storags or disposal facilities, other than facilities on the
premises where the waste is generatéd, for which a permit has been issued pursuant to the
Hazardous Waste Act; and that th¢/generator of hazardous waste has a program in place to
reduce the volume or quality ghd toxicity of waste to the degree determined by the
generator to be economically fracticable; and that the proposed method of treatment,
storage or disposal is that pylicticable method currently available to the: generator that

minimizes the present and future threat to human health and the environment;

(3) establishing stafdards applicable to transporters of hazardous waste identified or
listed under this subsecyfon or of fuel produced from any such hazardous waste or of fuel
from such waste and a)y other material, as may be necessary to protect human health and
the environment, ingfuding but not limited to requirements for:

(a) recopd-keeping concerning the hazardous waste transported and its source
and delivery points;

(b) tpénsportation of the hazardous waste only if properly labeled;

(c) dompliance with the manifest system referred to in Subparagraph (h) of
Paragraph (2) of this subsection; and

d) transportation of all the hazardous waste only to the hazardous waste
treatment, storage or disposal facilities that the shipper designates on the manifest form to
be a fagflity holding a permit issued pursuant to the Hazardous Waste Act or the federal
Resoufce Conservation and Recovery Act of 1976, as amended, 42 U.S.C. 6901 et seq.;

(4) establishing standards applicable to distributors or marketers of any fuel
prgduced from hazardous waste, or any fuel that contains hazardous waste, for:

(a) furnishing the information stating the location and general description of the

bggo
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T4-4-4 HAZARDOUS WASTES 74-4-4

L)

activity carried out at the facility;

(5) establishing performance standards as may be necessary to protect human hegith
and the environment applicable to owners and operators of facilities for the treatifent,
storage or disposal of hazardous waste identified or listed under this section, distingujéhing,
where appropriate, between new facilities and facilities in existence on the Alate of
promulgation, including but not limited to requirements for:

(a) maintaining the records of all hazardous waste identified or listed under this
subsection that is treated, stored or disposed of, as the case may be, and tie manner in
which such waste was treated, stored or disposed of;

(b) satisfactory reporting, monitoring, inspection and compliance with the
manifest system referred to in Subparagraph (h) of Paragraph (2) of thjd subsection;

(c) treatment, storage or disposal of all such waste and any/liquid that is not a
hazardous waste, except with respect to underground injection cont bl into deep injection
wells, received by the facility pursuant to such operating methods, téchniques and practices
as may be satisfactory to the secretary;

(d) location, design and construction of hazardous wAste treatment, disposal or
storage facilities;

(e) contingency plans for effective action to mifimize unanticipated damage
from any treatment, storage or disposal of any hazardous #aste;

() maintenance and operation of the facilitjés and requiring any additional
qualifications as to ownership, continuity of operation, fraining for personnel and financial
responsibility, including financial responsibility for ¢drrective action, as may be necessary
or desirable; '

(g) compliance with the requiremenjs of Paragraph (6) of this subsection
respecting permits for treatment, storage or disposal;

(h) the taking of corrective actiod for all releases of hazardous waste or
constituents from any solid waste managerpgént unit at a treatment, storage or disposal
facility, regardless of the time at which wgéte was placed in the unit; and

(i) the taking of corrective actign beyond a facility’s boundaries where necessary
to protect human health and the envirgiment unless the owner or operator of the facility
concerned demonstrates to the satisfgction of the secretary that, despite the owner’s or
operator’s best efforts, the owner or gperator was unable to obtain the necessary permission
to undertake such action. Regulatjéns adopted and promulgated under this subparagraph
shall take effect immediately and/éhall apply to all facilities operating under permits issued
under Paragraph (6) of this subgéction and to all landfills, surface impoundments and waste
pile units, including any new Anits, replacements of existing units or lateral expansions of-
existing units, that receive Jazardous waste after July 26, 1982. No private entity shall be
precluded by reason of crijéria established under Subparagraph (f) of this paragraph from
the ownership or operation of facilities providing hazardous waste treatment, storage or
disposal services wherd the entity can provide assurance of financial responsibility and
continuity of operatigf consistent with the degree and duration of risks associated with the
treatment, storage #r disposal of specified hazardous waste;

(6) requiripR each person owning or operating or both an existing facility or planning
to construct a ew facility for the treatment, storage or disposal of hazardous waste
identified or listed under this subsection to have a permit issued pursuant to requirements
established b¥ the board;

(7) eétablishing procedures for the issuance, suspension, revocation and modification
of permity/issued under Paragraph (6) of this subsection, which regulations shall provide for
public gotice, public comment and an opportunity for & hearing prior to the issuance,
suspeyfsion, revocation or major modification of any permit unless otherwise provided in the
Hazgrdous Waste Act;

(8) defining major and minor modifications; and

(9) establishing procedures for the inspection of facilities for the treatment, storage

o 5

43




T4-4-4

Y
18y ;4P

ENVIRONMENTAL IMPROVEMENT

74-4-4

manner in wch reports of the inspections shall be filed; provid, owee,
inspections of permitted facilities shall occur no less often than every two years.

B. The board shall adopt regulations:

(1) concerning hazardous substance incidents; and
(2) requiring notification to the department of any hazardous substance ingidents.

C. The board shall adopt regulations concerning underground storage tanks 2

may be

necessary to protect public health and the environment that are equivalent to 3 d no more

stringent than federal regulations adopted by the federal environmental projé

ion agency

pursuant to the federal Resource Conservation and Recovery Act of 1976, 34 amended, and

that shall include:

(1) standards for the installation, operation and maintenance of underground stor-

age tanks;

(2) requirements for financial responsibility;

(3) standards for inventory control;

(4) standards for the detection of leaks from and the integrity testing and monitoring

of underground storage tanks;

(5) standards for the closure and dismantling of undgfground storage tanks;
(6) requirements for record-keeping; and
(7) requirements for the reporting, containment And remediation of all leaks from

any underground storage tanks.

D. Notwithstanding the provisions of Subsection /

of this section, the board may adopt

regulations for the management of hazardous wasfe and hazardous waste transformation

that are more stringent than federal regulatiops

adopted by the federal environmental

protection agency pursuant to the federal Resoyfce Conservation and Recovery Act of 1976,
as amended, if the board determines, after Aotice and public hearing, that such federal
regulations are not sufficient to protect puyfic health and the environment. As used-in this
subsection, “transformation” means an i Cinerator, pyrolysis, distillation, gasification or

biological conversion other than compog ing.

E. In the event the board wishes to/dopt regulations that are identical with regulations
adopted by an agency of the federaj/government, the board, after notice and hearing, may
adopt such regulations by refereyce to the federal regulations without setting forth the

provisions of the federal regulaylons.

History: 19583 Comp., § 12-9p enacted by
Laws 1977, ch. 313, § 4; 1961 (25t 8.8.,ch. 8, § &
1987, ch. 179, § 3; 1969, ch. 362, § 3; 1992, ch. 43,
’ &lMCho 121” 1

Croes references. — Efr definition of “depart-
ment,” see 74-4-3 NMSA 1978,

The 1993 amendm: effective March 6, 1992,
substituted "sec v for "director” in Subsections
A(2Xg), A(5X¢), and if the first sentence of Subsection
A(5Xi); inserted "agbpted and” in the second sentence
of Subsection A(5Ki); substituted “owning or operst-
ing or both” for Jowning and operating” in Subsection
A(8); rewrote Subsection A(7); added present Subsec-
tion A(8); ofdesignated former Subsection A(8) as
present Syllsection A(9); substituted “department” for
“divisiony/ in ‘:‘:buction B(2): and made minor stylis

tic chag§ ughout the section.
1998 amendment, effective June 18, 1993,
in d "as may be necessary to protact public heaith

oAl the snvironment, that are” in the introductory
ge in Subsection A; inserted "as may be neces-

the introductory language in Subsection C; added
present Subsection D and redesignated former Sub-
section D as present Subsection E.

Reecurce Conservation and Recovery Act. —
The Resource Conservation and Recovery Act of 1976,
referred to in several places in this section, appears as
42 U.S.C. § 6901 et seq.

No excuse from compliance where insufficient
funds in corrective action fund. — The owner or
operator of an underground storage tank which has
experienced & release is not excused from compliance
with corrective action requirements by reason of the
insufficiency or unavailability of moniee in the cor-
rective action fund to meet the costs of corrective
action. 1991 Op. Att'y Gen. No. 91-08.

Am. Jur. 3d, AL.R. and C.J.8. references. —
81A Am. Jur. 2d Pollution Control §§ 6, 134.

State or local regulation of transportation of has-
ardous materials as by Hazardous Mate-

pre-empted
rials Transportation Act (49 U.S.C.S. § 1801 et eeq.).
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the department of agriculture. T

A. The department of agriculture shall be responsible for the enforcement™of all board
regulations adopted pursuant to the Hazardous Waste Act [this articjetfegarding genera-
tors of hazardous agricultural waste. The division shall enforce-those board regulations
pertaining to transporters, treaters, storers and disposers pfffazardous agricultural waste.

B. In the exercise of the responsibility prescribegA1f Subsection A of this section, the
department of agriculture shall have the same authority as that delegated to the division,
including the director.

C. In the adoption of regulations peftaining to hazardous agricultural waste, the board
shall make a reasonable effort6 consult with the department of agriculture prior to the
adoption of the regulationd. The department of agriculture shall serve as the technical
consultant to the boafd on matters concerning hazardous agricultural waste.

History: 1878 Comp., § 74-4-4.1, enacted by ous materials as pre-empted by Hazardous Materials
Laws 1881 (1st S.8.), ch. 8, § 5; 1989, ch. 322, § 3. Transportation Act (49 US.CS. § 1801 et seq.), 78

=

xfa. Jur. 2d, A.L.B. and C.J.S. rgfonncu. — A.LR. Fed. 289.

74-4-4.2. Permits; issuance; denial; modification; suspension; revoca-
tion.

A. Each application for a permit pursuant to the Hazardous Waste Act [this article] shall
contain information as may be required pursuant to Section 74-4-4.7 NMSA 1978 or
pursuant to regulations promulgated by the board, including information with respect to:

(1) estimates with respect to the composition, quantity and concentration of any
hazardous waste identified or listed under Subsection A of Section 74-4-4 NMSA 1978 or
combinations of any hazardous waste and other solid waste proposed to be disposed of,
treated, transported or stored and the time, frequency or rate at which the waste is proposed
to be disposed of, treated, transported or stored; and

(2) the site where hazardous waste or the products of treatment of hazardous waste
will be disposed of|, treated, transported to or stored.

B. Hazardous waste permits issued after April 8, 1987 shall require corrective action for
all releases of hazardous waste or constituents from any solid waste management unitat a
treatment, storage or disposal facility seeking a permit under this section.
nation by the secretary that the applicant has met the requirements adopted pursugat'to
Section 74-4-4 NMSA 1978, the secretary may issue a permit or a permit subjget’to any
conditions necessary to protect human health and the environment for the ity.

D. The secretary may deny any permit application or modify, suspsrd or revoke any
permit issued pursuant to the Hazardous Waste Act if the applicaptdr permittee has:

(1) knowingly and willfully misrepresented a material fatt in the application for &
permit;

(2) refused to disclose the information requiped under the provisions of Section
74-4-4.7 NMSA 1978;

(3) been convicted in any court, withja-fen years immediately preceding the date of

submission of the permit application, of-
(a) a felony or other crimé€ involving moral turpitude; or
(b) a crime defined by state or federal statutes as involving or being in restraint
of trade, price-fixing, bribery or fraud;
(4) exhibited g Mistory of willful disregard for environmental laws of any state or the
United States; ' :
(5) had"any permit revoked or permanently suspended for cause under the environ-
mental laWs of any state or the United States; or
~(8) violated any provision of the Hazardous Waste Act, any regulation adopted and

48




74-4-4.2 ENVIRONMENTAL IMPROVEMENT 14-4-4.2

aggravating and mitigating factors.
. F. If an applicant or permittee whose permit is being considered for denial or revocation,
respectively, on any basis provided by Subsection D of this section has submitted an action
plan that has been approved in writing by the secretary, and plan appreval includes a period
of operation under a conditional permit that will allow the-dpplicant or permittee a
reasonable opportunity to demonstrate its rehabilitatjort the secretary may issue a
conditional permit for a reasonable period of time. 1n dpproving an action plan intended to
demonstrate rehabilitation, the secretary may-eonsider:
(1) implementation by the applicgat™or permittee of formal policies;

(2) training programs and s agement control to minimize and prevent the occur-
rence of future violations;

(3) installation D e applicant or permittee of internal environmental auditing
programs;

(4) theepplicant’s release or the permittee’s release subsequent to serving a period
of incaroefation or paying a fine, or both after conviction of any crime listed in Subsection
D_efthis section; and

Y

G. Notwithstanding the provisions of Subsection D of this section:

determination by the secreta hat termination-is-recessary to protect human health or the
i VBT A

(2) a permit may be modified at the request of the permittee for just cause as
demonstrated by the permittee.

revocation without an opportunity for a public hearing at which all interested persons shs
be given a reasonable chance to submit data, views or arguments orally or in writing’and

‘ to examine witnesses testifying at the hearing; provided, however, that the secretary may,
pursuant to Section 74-4-10 NMSA 1978, order the immediate termination of/ research
development and demonstration permit whenever the secretary determinegthat termina-
tion is necessary to protect human health or the environment and may orget the immediate
suspension or revocation of a permit for a facility that has been ordered to take corrective
action or other response measures for releases of hazardous waste iito the environment.

L The secretary shall hold a public hearing on a minor pefmit modification if the
secretary determines that there is significant public interes the minor modification.

J. The board shall provide a schedule of fees for businesées generating hazardous waste
or seeking a permit for the management of hazardous wd5te, to be deposited to the credit of
the hazardous waste fund, including but not limitedto:

(1) a hazardous waste business fee applicabfe to any business engaged in a regulated
hazardous waste activity, which shall be an giin ual flat fee based on the type of activity;

(2) a hazardous waste generation feeapplicable to any business generating hazard-
ous waste, which shall be based on the fuantity of hazardous waste generated annually;
however, when any material listed ip/# aragraph (2) of Subsection I of Section 74-4-3 NMSA
1978 is determined by the board 3d be subject to regulation under Subtitle C of the federal
Resource Conservation and Recovery Act, the board may set a generation fee under this
paragraph for that waste bgsed on its volume, toxicity, mobility and economic impact on the
regulated entity; and

(3) a hazardoys”waste permit application fee, not exceeding the estimated cost of
investigating the application and issuing the permit, to be paid at the time the secretary
notifies the appifcant by certified mail that the application has been deemed administra-
tively compjefe and a technical review is scheduled.

. ofy: 1978 Comp., § 74-4-43, enacted by substituted the present section catchline for "Permits;
Lawe 1981 (1st S.8.), ch. 8, § & 1987, ch. 179, § 4 issuance and revocation; appeal”; inserted "pursuant
069, ch. 323, § 4; 1992, ch. 43, § 3. ~ to Section 74-4-4.7 NMSA 1978" in the introductory
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tio D;d present Subsections E, F, and G; redes- relating to appeal; and made mipor-# i c V‘

ignated former Subsection E as present Subsection H; throughout the section:

inserted "major” near the beginning of $ut:eection H Fed®¥al Resource Conservation and Recovery
while substituting “secretary” for "division_peas the Act. — Subtitle C of the federal Resource Conserva-
middle of that subsection; added-preseiT Subsection I; tion and Recovery Act, referred to in Subsection J(2),
rgdi ated fo bsection F as pnt;. S appears as 42 U.S.C. § 6921.

74-4-4.3. Entry; availability of records.

conducting any study, taking any corrective action or enforcing the provisions of t
Hazardous Waste Act [this article], upon request of the director or his authoriZed
representative:

(1) any person who generates, stores, treats, transports, disposes of or otherwise
handles or has handled hazardous wastes shall furnish information relating/to such
hazardous wastes and permit the director or his authorized representatives:

(a) to enter at reasonable times any establishment or other place mraintained by
any person where hazardous wastes are or have been generated, stored, tregfed, disposed of
or transported from or where an underground storage tank is located; and

(b) to inspect and obtain samples from any person of any hazardous wastes and
samples of any containers or labeling for the wastes; and

(2) any person who owns or operates an underground stordge tank, or any tank
subject to study under Section 9009 of the Resource Conservation/nd Recovery Act that is
used for storing regulated substances, shall furnish informatjén relating to such tanks,
including their associated equipment and their contents, cg Aduct monitoring or testing,
permit the director or his authorized representative at all péasonable times to have access
to and to copy all records relating to such tanks and perpit the director or his authorized
representative to have access for corrective action. For the purposes of developing or
assisting in the development of any regulation, conducting any study, taking corrective
action or enforcing the provisions of the Hazardous Waste Act, the director or his authorized
representative is authorized:

(a) to enter at reasonable times apy establishment or other place where an
underground storage tank is located;

(b) to inspect or obtain samplesfrom any person of any regulated substance in
such tank;

(¢) to conduct monitoring orfesting of the tanks, associated equipment, contents

or surrounding soils, air, surface wagér or ground water; and

(d) to take corrective agtion.

B. Any person owning proper}§ to which access is necessary in order to investigate or
clean up a facility where hazgrdous waste is generated, stored, treated or disposed of, or
where underground storage pAnks are located, shall:

(1) permit the direcyr or his authorized representative to obtain samples of soil or

ground water, or both, ay'reasonable times; and

(2) provide acces$ to such property for structures or equipment necessary to moni-

toring or cleanup of hzardous wastes or leaking from underground storage tanks; provided
that:

(a) sych structures or equipment do not unreasonably interfere with the owner’s

use of the propérty; or

(bY the owner is adequately compensated for activities which unreasonably

interfere with his use or enjoyment of such property.

C. Eagh inspection shall be commenced and completed with reasonable promptness. If the
directof or his representative obtains any samples, prior to leaving the premises he shall
. giveto the owner, operator or agent in charge a receipt describing the sample obtained and,
if péquested, a portion of each sample equal in volume or weight to the portion retained. If
afiy analysis is made of the samples, a copy of the results of the analysis shall be furnished

.....

2

47



74-4-4.4

BNy recurus, e

be available to the publc, except that upon a showing satisfactory to the divisjo at
records, reports or information, or a particular part thereof, to which the dir®
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or or his

authorized representatives have access under this section, if made public, would divuige
information entitled to protection under Section 1905 of Title 18-6T the United States Code,

such information or particular portion thergof shall be
such record, report, document or informatio

sotisidered confidential, except that
be disclosed to officers, employees or

authorized representatives of the United-8tates concerned with carrying out the Resource

Conservation and Recovery Act, s
Waste Act.

en relevant in any proceedings under the Hazardous

E. Any person e sibject to the provisions of Section 1905 of Title 18 of the United States

Code wha

gwingly and willfully divulges or discloses any information entitled to

proteetfon under this subsection shall, upon conviction, be subject to a fine of not more than
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F. In submitting data under the Hazardous Waste Act, a person required to provide such

data may:

(1) designate the data the person believes is entitled to protection under this

subsection; and

(2) submit such designated data separately from other data submitted under the
Hazardous Waste Act. A designation under this paragraph shall be made in writing and in

such manner as the director may prescribe.

History: 1978 Comp., § 74-4-4.3, enacted by
Laws 1981 (1st S.8.), ch. 8, § 7; 1987, ch. 179, § &
1989, ch. 322, § 8.

Resource Conservation and Recovery Act. —
See 42 U.S.C. § 6901 et seq. :

Areas subject to inspection. — Regardless of
whether each specific part of the premises is subject to
regulation, the statute clearly allows an inspection of
all areas where the hazardous waste is being gener-
ated, whether it is in an enclosed facility or not. New
Mexico Envtl. Imp. Div. v. Climax Chem. Co., 106
N.M. 439, 733 P.2d 1322 (Ct. App. 1987).

Search warrant required in absence of con-
sent. — In the event consent to entar and inspect

tio fees.

RIS NTCOT R U V8L 1y

premises for compliance with this article is denied, an
administrative search warrant is required. New Mex-
ico Envtl. Imp. Div. v. Climax Chem. Co., 108 N.M.
439, 733 P.2d 1322 (Ct. App. 1987).

Venue in action for search warrant. — An
action by which the environmental improvement di-
vision sought an administrative warrant for inspec-
tion under this article was a transitory action and
venue was controlled by 38-3-1A NMSA 1978, which
allows an action to be brought in a county where the
plaintiff resides. New Mexico Envtl. Imp. Div. v.
Climax Chem. Co., 105 N.M. 439, 733 P.2d 1322 (Ct.
App. 1987).

AR . Asrtiiios

A. By regulation, the board shall require an owner of an underground storaffe tank to

register the tank with the division and impose reasonable conditiong f6r registration
including the submission of plans, specifications and other relevant ipf6rmation relating to
the tank. For purposes of this subsection only, the term “ownes>fneans: in the case of an
underground storage tank in use on November 8, 1984 or brolight into use after that date,
any person who owns an underground storage tank usedfor storage, use, or dispensing of
regulated substances; and in the case of an ux dérground storage tank in use before
November 8, 1984 but no longer in use on iifat date, any person who owned such tank
immediately before the discontinuatiop-f its use. The owner of a tank taken out of
operation on or before January 1, 1974 shall not be required to notify under this subsection.
The owner of a tank taken oyt-¢f operation after January 1, 1974 and removed from the
ground prior to Novembgs-§, 1984 shall not be required to notify under this subsection.
Evidence of current rg ation pursuant to this subsection shall be available for inspection
at the site of thedhderground storage tank.

B. By regutition, the board shall require any person who, beginning thirty days after the
United Sfates environmental protection agency administrator prescribea the form of notice
P ant to Section 9002(aX5) of the Resource Conservation and Recovery Act and for

Eiteen A -y 7 2CPOE v
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owner and operator of the tank.
C. By regulation, the board may require tank installers to obtain certification from th

division and develop procedures for certification which will ensure that undergroysd
storage tanks are installed and repaired in a manner which will not encourage or faciljfate
leaking. If the board requires certification, it shall be unlawful for a person to inspéll or
repair an underground storage tank unless he is a certified tank installer. In acgdrdance
with the Uniform Licensing Act (61-1-1 to 61-1-31 NMSA 1978], the division may suspend
or revoke the certification for a tank installer upon grounds that he:

(1) exercised fraud, misrepresentation or deception in obtaining his ceftification;

(2) exhibited gross incompetence in the installation or repair of ag underground
storage tank; or

(3) was derelict in the performance of a duty as a certified tank jAstaller.

D. By regulation, the board shall provide a schedule of fees suffj¢ient to defray the

reasonable and necessary costs of:

(1) reviewing and acting upon applications for the regisyfation of underground
storage tanks;

(2) reviewing and acting upon applications for the certjfication of tank installers;
and

(3) implementing and enforcing any provision of thé Hazardous Waste Act [this
article] applicable to underground storage tanks and tank jdstallers including standards for
the installation, operation and maintenance of undergfound storage tanks and for the
certification of tank installers.

History: 1978 Comp., § 74-4-4.4, enacted by Rgsource Conservation and Recovery Act. —
Laws 1987, ch. 179, § 6; 1989, ch. 322, § 6. Setion 95002(aX8) of the Resource Conservation and

Cross references. — For hazardous wasts emer- Hecovery Act, referred to in Subsection B, appears as
gency fund, see 74-4-8 NMSA 1978, 42 U.S.C. § 6991a(ax8).

74-4-4.5. Hazardous waste fund greated; appropriation.

A. There is created in the state treafury the "hazardous waste fund” which shall be
administered by the division. All balayces in the fund are appropriated to the division for
the sole purpose of meeting necessary expenses in the administration and operation of the
hazardous waste program.

B. All fees collected pursuant £ Subsection F of Section 74-4-4.2 NMSA 1978 shall be
transmitted to the state treasuyér for credit to the hazardous waste fund.

History: 1978 Comp., § 7 5, snacted by
Laws 1987, ch. 179, § 7; 1989,cl 322, § 7; 1989, ch.
324. § 36; 1990, ch. 124, § 20.

74-4-4.6. Repealed.

Repeals. — Laws 1889, ch. 322, § 17 repeals 74-4- tank fund, effective July 1, 1992. For provisions of
4.6 NMSA 1978, . d by Laws 1989, ch. 322, former section, see 1990 Replacement Pamphlet.
§ 8, relating to cration of the underground storage

74-4-4.7./Permit applicant disclosure.

A. Evéry applicant for a permit pursuant to the Hazardous Waste Act (this article] shall
file a Msclosure statement with the department with the information required by, and on a
formydeveloped by, the department in cooperation with the department of public safety, at
the’same time the applicant files the application for a permit with the secretary.

B. Upon the request of the secretary, the department of public safety shall prepare and
iransmit to the secretary an investigative report on the applicant based in part upon the
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cause, the ninety days may be extended for a reasonable period of time by the secretary

C. In preparing the investigative report, the department of public safety may request gd
receive criminal history information on the applicant from the federal bureau of invgsti-
gation or any other law enforcement agency or organization. While the investigative Yeport
is being prepared by the department of public safety, the secretary may also fequest
information regarding any person who will be or could reasonably be expecyed to be
involved in management activities of the hazardous waste facility or any persoy'who has a
controlling interest in any permittee. The department of public safety shll maintain
confidentiality regarding the information received from a law enforcement ggency as may
be imposed by that agency as a condition for providing that information tg/the department
of public safety.

D. All persons required to file a disclosure shall provide any assist#nce or information
requested by the department of public safety or the secretary and ¢ all cooperate in any
inquiry or investigation conducted by the department of public dafety or any inquiry,
investigation or hearing conducted by the secretary. Nothing An this section shall be
construed to waive a person’s constitutional right against self-ificrimination.

E. If any of the information required to be included in the djéclosure statement changes,
or if any information is added after filing the statement, the ferson required to file it shall
provide that information in writing to the secretary within/thirty days after the change or
addition. Failure to provide the information within thirty/days may constitute the basis for
the revocation of, or denial of an application for, & permit issued or applied for in
accordance with Section 74-4-4.2 NMSA 1978, but onl if, prior to any denial or revocation,
the secretary notifies the applicant or permittee o he secretary’s intention to do so and
gives the applicant or permittee fourteen days fronythe date of the notice to explain why the
information was not provided within the requiyed thirty-day period. The secretary shall
consider this information when determining whether to revoke or deny the permit.

F. No person shall be required to submit thg disclosure statement required by this section
if the person is:

(1) the United States or any ageng¥ or instrumentality of the United States;

(2) a state or any agency or political subdivision of a state; or :

(3) a corporation or an officer, director or shareholder of that corporation and that
corporation:

(a) has on file and in efféct with the federal securities and exchange commission
a registration statement requirgd under Section 5, Chapter 38, Title 1 of the federal
Securities Act of 1933, as amepded;

(b) submits to the/secretary with the application for a permit evidence of the
registration described in Sulfparagraph (a) of this paragraph and a copy of the corporation’s
most recent annual form Y0-K or an equivalent report; and

(¢) submits tothe secretary on the annual anniversary of the date of the issuance
of any permit it holdd pursuant to the Hazardous Waste Act evidence of registration
described in Subparagdraph (a) of this paragraph and a copy of the corporation’s most recent
annual form 10-K gr an equivalent report.

History: 1978 fomp., § 74-4-4.7, enacted by Securities Act of 1933, — Section 5, Chapter 38.
Laws 1992, ch. 43, § 4. Title 1 of the Federal Securitiss Act of 1933, appeare
Emergency /£lauses. — Laws 1992, ch. 43, § 9 as 18 US.C. § 77e(e).
smukusézt'hc {ffective immediately. Approved March :
, 1

74-4/4.8. Underground storage tank fund created; appropriation.

There is created in the state treasury the “underground storage tank fund” which
Kall be administered by the department. All balances in the fund are appropriated to the
department for the sole purpose of meeting necessary expenses in the administration and

“Hucamt ne. 820
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transmitted to the state treasurer for credit to the underground storage tank fund.

C. Balances remaining in the underground storage tank fund at the end of the fiscal yes
shall not revert to the general fund.

History: Laws 1993, ch. 288, § 2. and was approved March 31, 1993. Howevep/because

Effective dates. — Laws 1993, ch. 298, § 6 makes of the enactment of 74-4-4.8 NMSA 1974 by Laws
the act effective on April 7, 1993. 1993, ch. 298, § 2, approved April 7, 1992, the section

Compiler’s notes. — Laws 1993, ch. 100, § 7 as enacted by Laws 1993, ch. 100 has 5jdt been set out.
enacted a 74-4-4.8 NMSA 1978, creating an under- See 12-1-8 NMSA 1978.

ground storage tank fund, effective March 31, 1993,

74-4-5. Adoption of regulations; notice and hearing.

A. No regulation shall be adopted, amended or repealed until aftgf a public hearing by
the board. Hearings on regulations shall be held in Santa Fe orAn an area of the state
substantially affected by the regulations. In making its regulatiop, the board shall give the
weight it deems appropriate to all relevant facts and circumstgdces presented at the public
hearing, including but not limited to:

(1) the character and degree of injury to or interfefence with the environment or
public health; and
(2) the technical practicability and economic rega onableness of the regulation.

B. Notice of the hearing shall be given at least thjzty days prior to the hearing date and
shall state the subject, the time and the place ofAhe hearing and the manner in which
interested persons may present their views. Th¢'notice shall also state where interested
persons may secure copies of any proposed reg(lation. The notice shall be published in a
newspaper of general circulation in the areg affected. Reasonable effort shall be made to
give notice to all persons who have made g/#ritten request to the board for advance notice
of hearings.

C. At the hearing, the board shall al}6w all interested persons reasonable opportunity to
submit data, views or arguments orally or in writing and to examine witnesses testifying at
the hearing. Any person heard or pépresented at the hearing shall be given written notice
of the action of the board.

D. The board may designapé a hearing officer to take evidence in the hearing. A
transcript shall be made of t)fe entire hearing proceedings. .

E. No regulation or amghdment or repeal of a regulation adopted by the board shall
become effective until tifirty days after its filing under the State Rules Act (14-3-24,
14-3-25, 14-4-1 to 14-4,8 NMSA 1978].

History: 1953 Compl, § 13-9B-8, enacted by “board” in the first sentence of the introductory para-
Laws 1977, ch. 313, 1902, ch. 43, § 5. graph of Subsection A; inserted "the environment or”
Cross referenceg/— As to notics by publication, in Subseection A(1); deleted former Subsections F, G.
see 14-11-1 NMSA/1978 et 30q. and H, relating to appesal; and made minor stylistic
The 1993 amgndment, effective March §, 1992, changes throughout the section. :
deleted "app at the end of the section catchline; Am. Jur. 2d, A.LR. and C.J.S. references. —

deleted “enyfronmental improvement” preceding 61A Am. Jur. 2d Pollution Control §§ 6, 134.
74-4-8. Repealed.

Répeals. — Laws 1981 (1st 8.3, ch. 8, § 12, actad a section designated 74-4-8 NMSA 1978 which
sals 74-4-6 NMSA 1978, relating to disposal of has been redesignated by the compiler as 74-4-14
u-of-stau hazardous waste, effective April 14, 1981. NMSA 1978.

t s 1) 1

74-4-7. Containment and cleanup of hazardons substance incidents;
division powers.
The division may:

A. take any action necessary or appropriate to protect persons from injury or other
harm which might arise from hazardous substance incidents, including but not limited to
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providing for cleanup and disposal, coordinating the activities of other public officials and
any other action the division deems necessary or appropriatei o

H—rrotH ANY-PeISOF RO--FRd have-1RLUITe0- 008 LC DNYS1Cs ALEY. Tom. 8
hazardous substance incident that he should undergo medical examination; and

C. assess charges against persons responsible for hazardous substance incidentd for
costs the division incurs in cleanup of hazardous substance incidents, disposal of hatardous
substances and for damage to state property. Amounts received in paymefit of such
assessments shall be deposited in the hazardous waste emergency fund. Apy person who is
assessed charges pursuant to this subsection may appeal the assessmentt6 the district court
within thirty days of receipt of notice of the assessment.

History: 1953 Comp., § 12-9B-7, enacted by Am. Jur. 2d_&L.R. and C.J.8. references. —
Laws 1877, ch. 313, § 7; 1989, ch. 322, § 9. 61A Am. Jur, 28 Pollution Control §§ 6, 133, 134, 245,
Cross references. — For definition of "division,” 248.

see 74-4-3 NMSA 1978

74-4-8. Emergency fund.

The “hazardous waste emergency fung”is created in the state treasury. This fund shall
be used for cleanup of hazardous subgténce incidents, disposal of hazardous substances and
necessary repairs to or replacemeg of state property and may be used for the state’s share
of any response action taken yxder the Comprehensive Environmental Response, Compen-
sation, and Liability Act g#1980, 42 U.S.C. Sections 9601 et seq. The administrative and
technical expenses of mafntaining an emergency response program within the division shall
be reimbursable on aQuarterly basis from this fund. Any penalties collected by the division
shall be credite@’to this fund. Amounts in the fund shall be deposited with the state
treasurer ang’then disbursed pursuant to vouchers signed by the director or his authorized
represengafive upon warrants drawn by the secretary of finance and administration.

ftory: 1953 Comp., § 12-8B-8, enacted by Cross references. — For definitions of "director”
Sws 1977, ch. 313, § 8 1983, ch. 301, § 81; 1963, and “division,” see 74-4-3 NMSA 1978,

74-4-9. Existing hazardous waste facilities; interim status.

Any person owning or operating a hazardous waste facility who has met the requirements
for interim status under 42 U.S.C. 6925 shall be deemed to have interim status under the
Hazardous Waste Act (this article].

History: 1978 Comp., § 74-4-9, enacted by Laws acted by Laws 1981 (1st 8.8.), ch. 8, § 8, and enacts
1989, ch. 322, § 11. the above section, effective April 7, 1989. For former
Repeals and reenactments. — Laws 1989, ch. provisions, see 1988 Replacement Pamphiet.
322, § 11 repeals former 74-4-9 NMSA 1978, a5 en-

o L3
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A. Whenever on the basis of any information the secretary determines that any person
has violated, is violating or threatens to violate any requirement of the Mazardous Waste
Act [this article], any regulation adopted and promulgated pursusfit to that act or any
condition of a permit issued pursuant to that act, the secretafy may:

(1) issue a compliance order stating with reasch able specificity the nature of the
violation or threatened violation and requirifig compliance immediately or within a
specified time period or assessing a ciyiH T enalty for any past or current violation, or both;
or

(2) commence a civiT action in district court for appropriate relief, including a
temporary or perpefient injunction. ‘

B. Any grdef issued pursuant to Subsection A of this section may include a suspension or
revgoation of any permit issued by the secretary. Any penalty assessed in the order shall not
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and any good-faith efforts to comply with the applicable requirements. For violatio
related to underground storage tanks, “per violation” means per tank. /

C. If a violator fails to take corrective actions within the time specified in a complighce
order, the secretary may:

(1) assess a civil penalty of not more than twenty-five thousand dollars ($25,800) for
each day of continued noncompliance with the order; and

(2) suspend or revoke any permit issued to the violator pursuant to the Hazardous
Waste Act.

D. Whenever on the basis of any information the secretary determines tfat the imme-
diate termination of a research, development and demonstration permit/is necessary to
protect human health and the environment, the secretary may ordér an immediate
termination of all research, development and demonstration operations permitted pursuant
to the Hazardous Waste Act at the facility. )

E. Whenever on the basis of any information the secretary determjhes that there is or has
been a release of hazardous waste into the environment from a faciity authorized to operate
under Section 74-4-9 NMSA 1978, the secretary may issue an frder requiring corrective
action, including corrective action beyond a facility’s boundarigh or other response measure
as he deems necessary to protect human health or the envipfnment or may commence an
action in district court in the district in which the facility /8 located for appropriate relief,
including a temporary or permanent injunction.

F. Any order issued under Subsection E of this seg ion may include a suspension or
revocation of authorization to operate under Section 7444-9 NMSA 1978 and shall state with
reasonable specificity the nature of the required corrgctive action or other response measure
and shall specify a time for compliance. If any persgh named in an order fails to comply with
the order, the secretary may assess, and the peyson shall be liable to the state for a civil
penalty in an amount not to exceed ten t} pusand dollars ($10,000) for each day of
noncompliance with the order.

G. Any order issued pursuant to this section, any other enforcement proceeding initiated
pursuant to this section or any claim fof personal or property injury arising from any
conduct for which evidence of financial yésponsibility must be provided may be issued to or
taken against the insurer or guarantpf of an owner or operator of a treatment, storage or
disposal facility or underground stoyage tank if:

(1) the owner or operator is/n bankruptcy, reorganization or arrangement pursuant
to the federal Bankruptcy Code;/

(2) jurisdiction in any gfate or federal court cannot with reasonable diligence be
obtained over an owner or opérator likely to be solvent at the time of judgment.

H. Any order issued purfuant to this section shall become final unless, no later than _
thirty days after the ordgr is served, the person named in the order submits a written
request to the secretapy for a public hearing. Upon such request the secretary shall
promptly conduct a public hearing. The secretary shall appoint an independent hearing
officer to preside ovgf the public hearing. The hearing officer shall make and preserve a
complete record of the proceedings and forward his recommendation based on the record to
the secretary, who shall make the final decision. '

I In connecfon with any proceeding under this section, the secretary may issue
subpoenas foy'the attendance and testimony of witnesses and the production of relevant
papers, book and documents and may promulgate rules for discovery procedures.

J. Penglfies collected pursuant to an administrative order shall be deposited in the state
treasury’to be credited to the hazardous waste emergency fund.

Higlory: 1968 Comp., § 13-9B-10, enacted by added “civil penalties” at the end of the section
Layfs 1977, ch. 313, § 10; reenacted by 1981 (ist catchline, substituted “secretary” for “director” sev-
38), ch. 8, § 9 1907, ch. 179, § & 1989, ch. 322, eral times throughout the section, rewrota the intro-
1% 1998, ch. 48, § 7. ductory paragraph of Subsection A, and made minor
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74-4-10.1 ENVIRONMENTAL IMPROVEMENT 74-4-10.1

Carredwin Subsection G(1), appears as Title § 7003 of Resource Conservationr aNU & _.. Act
11 of the United States Code. o-HSCS S 3973 pertaining to imminent hazards
Am. Jur. 2d, AL.Band-€F3-Télerences. — from solid or hazardous waste, 105 A.L.R. Fed. 800.

stk Jar. 3d-Pelluticn ontrol-§5-534-t0.547

74-4-10.1. Hazardous waste monitoring, analysis and testing.

£

e

(1) the presence of any hazardous waste at a facility or site at which hazardougwdste
is or has been stored, treated or disposed of; or

(2) the release of any such waste from such facility or site may presént a substantial
hazard to human health or the environment, he may issue an orge Tequiring the owner or
operator of such facility to conduct such monitoring, testiag, analysis and reporting with

respect to such facility or site as the director deemsrefisonable to ascertain the nature and
extent of such hazard.
B. In the case of any facility or site aotin operation at the time & determination is made

under Subsection A of this seg jofi with respect to the facility or site, if the director finds
that the owner of such fe€ility or site could not reasonably be expected to have actual
knowledge of the présence of hazardous waste at such facility or site and of its potential for
release, the~director may issue an order requiring the most recent previous owner or
operatot of such facility or site who could reasonably be expected to have actual knowledge

C. Any order under Subsection A or B of this section shall require the person to whom
such order is issued to submit to the director, within thirty days from the issuance of such
order, a proposal for carrying out the required monitoring, testing, analysis and reporting.
The director may, after providing such person with an opportunity to confer with the
director respecting such proposal, require such person to carry out such monitoring, testing,
analysis and reporting in accordance with such proposal and such modifications in such
proposal as the director deems reasonable to ascertain the nature and extent of the hazard.
B of this section is able to conduct monitoring, testing, analysis or reporting satisfactopyto
the director, if the director deems any such action carried out by an owner or operaef to be
unsatisfactory or if the director cannot initially dete¥mine that there is aprowner or
operator referred to in Subsection A or B of this section who is able tp-€onduct such
monitoring, testing, analysis or reporting, the division may:

(a) conduct monitoring, testing or analysis, or any combitfation thereof, which
he deems reasonable to ascertain the nature and extent of the hafard associated with the
site concerned; or _

(b) authorize a local authority or other persont6 carry out any such action; and

(¢) in either event the director may req ir€, by order, the owner or operator
referred to in Subsection A or B of this section to pefmburse the division or other authority
or person for the costs of such activity. Any rejmibursement to the division pursuant to this
subparagraph shall be deposited to the credit of the hazardous waste fund.

(2) No order may be issued ungef this subsection requiring reimbursement of the
costs of any action carried out by the’c ivision which confirms the results of an order issued
under Subsection A or B of thigdection.

(3) For purposes of cgpr¥ing out this subsection, the director or any authority or other
person authorized undep ¥ aragraph (1) of this subsection may exercise the authorities set
forth in Section 74-44.3 NMSA 1978.

E. The directgrfnay commence & civil action against any person who fails or refuses to
comply with aaf order issued under this section. Such action shall be brought in the district
court of the'county in which the defendant is located, resides or is doing business. Such court
shall hedve jurisdiction to require compliance with such order and to assess a civil penalty
naifo exceed five thousand dollars (85,000) for each day during which such failure or refusal
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74-4-11 HAZARDOUS WASTES T4-4-11

Laws 1989, ch. 322, §. 13.

74-4-11. Penalty; criminal.

A. No person: :

(1) shall knowingly transport or cause to be transported any hazardoud waste
identified or listed pursuant to the Hazardous Waste Act [this article] to a facilityAhat does
not have a permit under that act or the federal Resource Conservation and Refovery Act;

(2) shall knowingly treat, store or dispose of any hazardous waste identified or listed
pursuant fo the Hazardous Waste Act:

(a) without having obtained a hazardous waste permit pursuafit to that act or
_ the federal ReSource Conservation and Recovery Act;
(b) in knowing violation of any material condition or requireshent of a hazardous
waste permit; or
(c) in knowing violation of any material condition ¢f requirement of any
applicable interim status regulations or standards;

(3) shall knowingly omit material information or maké any false statement or
representation in any application, label, manifest, record, repost, permit or other document
filed, maintained or used for purposes of compliance with thé Hazardous Waste Act;

(4) who knowingly generates, stores, treats, trandports, disposes of, exports or
otherwise handles any hazardous waste shall knowingly déstroy, alter, conceal or fail to file
any record, application, manifest, report or other docusfient required to be maintained or
filed for purposes of compliance with regulations adopfed and promulgated pursuant to the
Hazardous Waste Act;

(5) shall knowingly transport without a magifest or cause to be transported without
a manifest any hazardous waste required by reguyfations adopted and promulgated pursuant

to the Hazardous Waste Act to be accompanied' by a manifest; or

(6) shall knowingly export hazardouy’ waste identified or listed pursuant to the
Hazardous Waste Act:

(a) without the consent of the feceiving country; or

(b) where there exists an inpérnational agreement between the United States
and the government of the receiving gbuntry establishing notice, export and enforcement
procedures for the transportation, trfatment, storage and disposal of hazardous wastes, in
a manner that is not in conformanée with such agreement.

B. Any person who violates ghy of the provisions of Paragraphs (1) through (6) of
Subsection A of this section is gilty of a fourth degree felony and upon conviction shall be
punished by a fine of not mory’than ten thousand dollars ($10,000) per violation per day or
by imprisonment for a definjfe term of not more than eighteen months or both. For a second
or subsequent violation of/the provisions of Paragraphs (1) through (6) of Subsection A of
this section, the person if guilty of a third degree felony and shall be punished by a fine of
not more than twenty,five thousand dollars ($25,000) per violation per day or by impris-
onment for not more£han three years or both.

C. Any person wHo knowingly violates any regulation adopted and promulgated pursu-
ant to Subsection £ of Section 74-4-4 or 74-4-4.4 NMSA 1978 is guilty of a misdemeanor and
upon convictionéhall be punished by a fine of not more than five thousand dollars ($5,000)
per violation per day or by imprisonment for a definite term of one year or both. For
violations refated to underground storage tanks, “per violation” means per tank.

D. Any ferson who knowingly transports, treats, stores, disposes of or exports any
hazardoyd waste in violation of Subsection A of this section and who knows at the time of
the viojétion that he creates a substantial danger of a substantial adverse environmental
impagf, is guilty of a third degree felony if the violation causes a substantial adverse
envifonmental impact.

. As used in this section, a “substantial adverse environmental impact” exists when an
or omission of a person causes harm or damage:
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74-4-12 ENVIRONMENTAL IMPROVEMENT 74-4-13

fish, other aquatic life, water fowl or livestock:; to agricultural crops; to any ground water o
surface water; or to the lands or waters of this state where such harm or damage amounis
to more than ten thousand dollars ($10,000).

F. Any person who knowingly transports, treats, stores, disposes of or exports’ any
hazardous waste in violation of Subsection A of this section and who knows at the Lime of
the violation that he creates & substantial danger of death or serious bodily fhjury to
another person is guilty of a second degree felony and shall be sentenced to/a term of
imprisonment not to exceed nine years or a fine not to exceed one hundred thoyéand dollars
($100,000), or both. Any person, other than an individual, that knowingly transports,
treats, stores, disposes of or exports any hazardous waste in violation of Subgection A of this
section and knows at that time that it places an individual in imminent dénger of death or
serious bodily injury is guilty of a second degree felony and shall be fined in an amount not
to exceed two hundred fifty thousand dollars ($250,000).

History: 1953 Comp., § 12.9B-11, enacted by middle of the first senteylce while subatituting “s term
Laws 1977, ch. 313, § 11; 1881 (1st 8.8.),ch.8,§ 103 of imprisonment not $0 exceed nine years” for "nine
1987, ch. 179, § 9; 1989, ch. 3212, § 14; 1993, ch. 43, years imprisonment/ near the end of that sentence,

§ 8 and made minor Atylistic changes throughout the
The 1992 amendmen;. t.eﬁ'ectiv; mh 6."199‘;, subsection.

rewrote the provisions of former Subsectioh Resource Cénservation and Recovery Act. —
“d‘::d‘gn‘”d :hs'“; “‘:tpn“é“ws“sb“ ndw"".’ pﬁ;gdfg; The federa! Résource Conservation and !hgvcry Act,
a present Subsections ; redesi . :

mer Subsection B as present Subsection F; and, in ;‘?;‘14 .:" n Subsection A, sppears s 42 US.C.
Subsection F substituted "creates & substantial dan-

ger” for "thereby places another person in imminent Am. . 3d, A.L.R. and C.J.8. references. —

danger” and inserted "to another person” near the 61A Ash. Jur. 2d Pollution Control §§ 590 to 602.

74-4-12. Penalty; civil.

Any person who violates any provision of tfe Hazardous Waste Act [this article], any
regulation made pursuant to that act or ady compliance order issued by the director
pursuant to Section 74-4-10 NMSA 1978 m£y be assessed a civil penalty not to exceed ten
thousand dollars ($10,000) for each day dyfing any portion of which a violation occurs. For
violations related to underground storage tanks, “per violation” means per tank.

History: 1953 Comp., § 12-9B-13, en d by Am. Jur. 3d, ALLR. and C.J.8. references. —
Laws 1977, ch. 313, § 13; 1961 (15t 8.8.), cb 8,8 1L 61A Am. Jur. 2d Pollution Control §# 518, 519.
18687, ch. 179, § 10; 1989, ch. 323, § 18.

74-4-13. Imminent hazayds; authority of director; penalties.

A. Notwithstanding any /4ther provision of the Hazardous Waste Act (this article],
whenever the director is iff receipt of evidence that the past or current handling, storage,
treatment, transportatiogor disposal of any solid waste or hazardous waste or the condition
or maintenance of any yhderground storage tank may present an imminent and substantial
endangerment to heajth or the environment, he may bring suit in the appropriate district
court to immediately restrain any person, including any past or present generator, past or
present transportef or past or present owner or operator of a treatment, storage or disposal
facility, who hasfontributed or is contributing to such activity, to take such other action as

may be necessgTy or both. A transporter shall not be deemed to have contributed or to be
contributing Zo such handling, storage, treatment or disposal taking place after such solid
waste or hfzardous waste has left the possession or control of such transporter if the

transportgtion of such waste was under a sole contractual arrangement arising from a
published tariff and acceptance for carriage by common carrier by rail and such transporter
has exércised due care in the past or present handling, storage, treatment, transportation
and disposal of such waste. The director may also take other action, including but not
limdted to issuing such orders as may be necessary to protect health and the environment.

B. Any person who willfully violates or fails or refuses to comply with any order of the
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74-4-14 RADIOACTIVE MATERIALS T4-4A-1

each day in which the violation occurs or the failure to comply continues.

C. Upon receipt of information that there is hazardous waste at any site which
presented an imminent and substantial endangerment to human health or the environ-
ment, the director shall provide immediate notice to the appropriate local goverrdnent
agencies. In addition, the director shall require notice of such endangerment to be ppomptly
posted at the site where the waste is located.

History: Laws 1983, ch. 303, § 3; 1987, ch. 179,
§ 11; 1989, ch. 322, § 18.

74-4-14. Administrative actions; judicial review.

A. Any person who is or may be affected by any final administrative/action of the board
or the secretary may appeal to the court of appeals for further relief within thirty days after
the action. All appeals shall be upon the record before the board op/the secretary.

B. For appeals of regulations, the date of the action shall be £he date of filing of the
regulation under the State Rules Act [14-3-24, 14-3-25, 14-4-1 1 14-4-9 NMSA 1978].

C. Upon appeal, the court of appeals shall set aside the actjén only if it is found to be:

(1) arbitrary, capricious or an abuse of discretion;
(2) not supported by substantial evidence in the recgrd; or
(3) otherwise not in accordance with law.

D. A stay of enforcement of the action being appealed'may be granted after hearing and

upon good cause shown:
(1) by the board or the secretary, whichever sook the action being appealed; or
(2) by the court of appeals if the board or t)fe secretary denies a stay or fails to act

upon an application for a stay within sixty days/after receipt.

History: 1978 Comp., § 74-4-14, enacted by Compliler’s notes. — This section was enactad as
Laws 1993, ch. 43, § 6. 74-4-8 NMSA 1978 but was redesignated by the

Emergency clauses. — Laws 1993, ch. 43, § 9 compiler, since & section with the same code number
makes the act effective immediately. Approved March had previously been enacted (repealed by Laws 1981
8, 1992. (1st 8.8, ch. 8, § 12).

ARTICLE 4A
Radioactive Materials

Sec. Sec.
74-4A-1. Radioactive material trandport; conditions. T4-4A-9. Committes.
74-4A-3. Short title. 74-4A-10. Membership; appointment; vacancise.
T4-4A-3. Purpose. 74-4A-11. Committes duties.
74-4A-4. Definitions. 74-4A-11.1. Condition.
74-4A-8. Repealed. T4-4A-13. Subcommittess.
74-4A-8. Task force. 74-4A-13. Interrelationship with task force.
74-4A-7. Duties of the tadk force. T4-4A-14. Staff.
74-4A-8. Powers of the force. 74-4A-18 to 74-4A-19. Repealed.

74-4A-1. Radioactive material transport; conditions.

A. The envifonmental improvement board shall have exclusive authority to promulgate
regulations frescribing the conditions for transport of radioactive material on the high-
ways. Suck conditions shall include the conditions of transport that the environmental
improveent board finds necessary to protect the health, safety and welfare of the citizens
of the state. Except as specifically preempted by federal law, the state highway commission
shallhave the exclusive authority within New Mexico to designate highway routes for the
rax{sport of radioactive material. Any rule or regulation adopted by the environmental
ipfprovement board. that designates highway routes for the transport of radioactive
material and that was in effect prior to March 1, 1991, is deemed null and void. The state
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EPA APPROVED NEW MEXICO REGULATORY REQUIREMENTS
APPLICABLE TO THE HAZARDOUS WASTE MANAGEMENT PROGRAM
September, 1997

Title 20, Chapter 4, Part 1, New Mexico Administrative Code (20 NMAC 4.1), effective November 1, 1995

Subpart/Section " Description
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4.1.101 " Adoption of 40 CFR Part 260, as of July 1, 1994, 1
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Subpart II: Identification and Listing of Hazardous Waste 3
4.1.200 Adoption of 40 CFR Part 261, as of July 1, 1994, 3
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Archives, State Rules Division, 404 Montezuma Avenue, Santa Fe, NM 87501-2502.
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NEW MEXICO ENVIRONMENTAL IMPROVEMENT BOARD
P.O. BOX 26110/1190 ST. FRANCIS DRIVE
SANTA FE, NEW MEXICO 87503

TITLE 20 ENVIRONMENTAL PROTECTION
CHAPTER 4 HAZARDOUS WASTE
PART 1 HAZARDOUS WASTE MANAGEMENT

SUBPART I - HAZARDOUS WASTE MANAGEMENT SYSTEM: GENERAL
1. ISSUING AGENCY: Environmental Improvement Board. [9-23-94]

2. SCOPE: All persons that generate, store, transport, or
dispose of hazardous waste. [9-23-94]

3. STATUTORY AUTHORITY: NMSA 1978, Sections 74-1-8 and
74-4-4 (Repl. Pamp. 1993). [(9-23-94, 11-1-95]

4. DURATION: Permanent. [9-23-94]
5. EFFECTIVE DATE: November 1, 1995. [9-23-94, 11-1-95]

6. OBJECTIVE: The objective of Part 1 of Chapter 4 is to
establish regulations for the management of hazardous waste,
including standards for the jdentification and listing of hazardous
waste, for generators” and transporters of hazardous waste, for
owners and operators of hazardous waste treatment, storage, and
disposal facilities, for specific wastes and such facilities, for
land disposal restrictions, and for issuing, suspending, revoking,
or modifying permits. [9-23-94, 11-1-95]

et 00— RESET VO TT1=95T

101. ADOPTION OF 40 CFR PART 260. Except as otherwise provided,
the regulations of the United States Environmental Protaction
Agency ("EPA") set forth in 40 CFR Part 260 through July 1, 1994
are hereby incorporated as Subpart I of this part. [6-9-89 ... 11l-
1-95]

20 NMAC 4.1 1 November 1, 1995
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102. MODIFICATIONS AND EXCEPTIONS. The following modifications
and exceptions are made to the incorporated federal regulations:

A. The following terms defined in 40 CFR §260.10 and §270.2
have the meanings set forth herein, in lieu of the meanings
set forth in 40 CFR §260.10 and §270.2:

1. "Administrator" or "Regional Administrator" means the
Secretary of the New Mexico Environment Department or
his/her designee;

2. "Act or "RCRA" (Resource Conservation and Recovery
Act, as amended) means the New Mexico Hazardous Waste
Act, NMSA 1978, §§74-4-1 through 74-4-14 (Repl. Pamp.
1993); [6-9-89 . . . 11-1-95]

B. The following terms not defined in 40 CFR §260.10 and
§270.2 have the meanings set forth herein when the terms are
used in this Part:

1. "Appropriate act or regulation"” means the New Mexico
Hazardous Waste Act or 20 NMAC 4.1;

2. "Board" means the Environmental Improvement Board;
3. "CFR" means the Code of Federal Regulations;

4. "Department” means the New Mexico Environment
Department;

5. "“Environmental Protection Agency" or "EPA" shall be
construed to mean the New Mexico Environment Department
except when used in the phrases "EPA hazardous waste
number," "EPA identification number," "EPA Region," "EPA
Acknowledgment of Consent," "EPA Test Methods," and in
the definition set forth in 40 CFR §260.10 and

§270.2; (6-9-89 . . . 11-1-95]

6. "Freedom of Information Act® or "FOIAY means NMSA
1978, §§14-2-1 through 14-2-12, 14-3A-1 through 14-3A-2,
and 74-4-4.3D;

7. "Hazardous substance incident" means any emergency
incident involving a chemical or chemicals, including but
not limited to transportation wrecks, accidental spills
or leaks, fires or explosions, which incident creates the
reasonable probability of injury to human health or
property;

20 NMAC 4.1 : 2 " November 1, 1995
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8. ngecretary" means the Secretary of the New Mexico
Environment Department or his/her designee; and

9. "Subtitle C of RCRA" means the New Mexico Hazardous
waste Act, NMSA 1978, §§74-4-1 through 74-4-14 (Repl.
Pamp. 1993) . [6-9-89 . . - 11-1-95]

C. The following provisions of 40 CFR Part 260 are omitted
from Subpart I of this Part:

1. §260.1(b)(6);

2. §260.20;

3. §260.22;

4. §260.30;

5. §260.31;

6. §260.32; and

7. §260.33. [(6-9-89 . . . 11-1-95]
D. Wherever there is any requirement in any of the federal
regulations incorporated into these regulations to report an
emergency situation, the requirement shall be construed to
mean that the party required to report shall report the
incident to the Department via the New Mexico 24-hour

emergency response number at (505) 827-9329. (6-9-89, 10-21-
92]

—tga——t 9 RESETVER— T35
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SUBPART II - IDENTIFI&ATION AND LISTING OF HAZARDOUS WASTE

200. ADOPTION OF 40 CFR PART 261. Except as otherwise provided,
the regulations of the EPA set forth in 40 CFR Part 261 through
July 1, 1994 are hereby incorporated as Subpart II of this Part.
(20 NMAC 4.1.201, 6-9-89 . . . 11-1-95]

284299 —fReSEEVEd (111 953
L] L] j LLJ. . 741

20 NMAC 4.1 3 ' November 1, 1995
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SUBPART III - STANDARDS APPLICABLE TO GENERATORS OF HAZARDOUS WASTE

300. ‘ADOPTION OF 40 CFR PART 262. Except as otherwise provided,
the regulations of the EPA set forth in 40 CFR Part 262 through
July 1, 1994 are hereby incorporated as Subpart III of this Part.

(20 NMAC 4.1.301, 6-9-89 . . . 11-1-95]

301i. OMISSIONS. The following provision of 40 CFR Part 262 is
omitted from Subpart III of this Part:

A. 8§262.51-57. [11-1-95)

362399 r—fReserved—F11—1+—95+—

SUBPART IV -~ STANDARDS APPLICABLE TO TRANSPORTERS OF
HAZARDOUS WASTE

400. ADOPTION OF 40 CFR PART 263. Except as 6therwise provided,
the regulations of the EPA set forth in 40 CFR Part 263 through

July 1, 1994 are hereby incorporated as Subpart IV of this Part.
[20 NMAC 4.1.401, 6-9-89 . . . 11-1-95]

401. OMISSIONS. The following provisions of 40 CFR Part 263 are
omitted from Subpart IV of this Part:

A. §263.20(e). [20 NMAC 4.1.402, 6-9-89]

4+02—499—fReserved}—f{11—1t—95—

SUBPART V - STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE AND DISPOSAL FACILITIES

500. ADOPTION OF 40 CFR PART 264. Except as otherwise provided,
the regulations of the EPA set forth in 40 CFR Part 264 through
July 1, 1994 are hereby incorporated as Subpart V of this Part.
The substitution of the term "EPA" in Subpart I does not apply to
the required notice set forth in 40 CFR §264.12(a), as adopted in
this Part. {20 NMAC 4.1.501, 6-9-89 . . . 11-1-95]

501. OMISSIONS. The following provisions of 40 CFR Part 264 are
omitted from Subpart V of this Part:

A. §264.149;

B. §264.150; and

20 NMAC 4.1 4 November 1, 1995
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Cc. §264.301(1). (20 NMAC 4.1.502, 6-9-89 . . . 11-1-95]

560 ——599—fReserved—f+i—+—951—

INTERIM STATUS STANDARDS FOR OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT, STORAGE, AND DISPOSAL

FACILITIES

SUBPART VI -

600. ADOPTION OF 40 CFR PART 265. Except as otherwise provided,
the regulations of the EPA set forth in 40 CFR Part 265 through
July 1, 1994 are hereby incorporated as Ssubpart VI of this Part.
The substitution of term WEPA" in Subpart I does not apply to the
required notice set forth in 40 CFR §265.12(a), as adopted in this
Part. [20 NMAC 4.1.601, 6-9-89 . . . 11-1-95]

601. OMISSIONS. The following provisions of 40 CFR Part 265 are
omitted from Subpart VI of this Part:

A. §265.149; and

B. §265.150. [20 NMAC 4.1.602, 6-9-89]

—402——699——{Reserved—fiit—1+95+—

SUBPART VII - STANDARDS FOR THE MANAGEMENT OF SPECIFIC HAZARDOUS
WASTES AND SPECIFIC TYPES OF HAZARDOUS WASTE
MANAGEMENT FACILITIES

700. ADOPTION OF 40 CFR PART 266. Except as otherwise provided,
the regulations of the EPA set forth in 40 CFR Part 266 through
July 1, 1994 are hereby incorporated as Subpart VII of this Part.

[20 NMAC 4.1.701, 6-9-89 . . . 11-1-95]

—3631——799—fReserved} {11155

SUBPART VIII - LAND DISPOSAL RESTRICTIONS

800. ADOPTION OF 40 CFR PART 268. Except as otherwise provided,
the regulations of the EPA set forth in 40 CFR Part 268 through
July 1, 1994 are hereby incorporated as Subpart VIII of this Part.
The substitution of the term "EPAY in Subpart I does not apply in
40 CFR §268.1(e) (3), as adopted in this Part. (20 NMAC 4.1.801,
6-9-89 . . . 11-1-95]

b £.32 4 A, 3
—803+——899+——fReserved—{++1+—95}

20 NMAC 4.1 5 November 1, 1995
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SUBPART IX - THE HAZARDOUSE WASTE PERMIT PROGRAM

900. ADOPTION OF 40 CFR PART 270. Except as otherwise provided, .
the regulations of the EPA set forth in 40 CFR Part 270 through

July 1, 1994 are hereby incorporated as Subpart IX of this Part.

The substitution of the terms "EPA," "Regional Administrator," and
"Administrator" in Subpart I does not apply in 40 CFR §270.5,
§270.10(f) (2)&(3), §270.10(g)(1)(i), §270.11(a)(3), §270.32(c),
§270.72(a) (5), and §270.72(b) (5), as adopted in this Part. (20

NMAC 4.1.901, 6-9-89 . . . 11-1~-95] ;

901. PERMITTING PROCEDURES.

AR L s

1. Once an application is determined to bg
administratively and technically complete, the Secretaty
shall prepare and issue either a Draft Permit or a Ny

of Intent to Deny. [6-9-89 . . . 11-1-95] /

a. A Draft Permit shall contain all conditions,

compliance schedules, monitoring requirements and
technical standards for treatment, sgbrage, and/or
disposal provided for in 40 CFR Par# 270. [6-9-89]

b. A Notice of Intent to De shall state the
Secretary's reasons for the ipfended denial. [6-9-
89)

2. Any Draft Permit or Noticg’of Intent to Deny prepared
by the Department under §992.A.1 of this Part shall be
accompanied by a fact sh€éet and shall be based on the
administrative file. dpies of the fact sheet shall be
sent to the applicant; to any state or federal agency, as
applicable; and, up request, to any other person. [6-
9-89 . . . Y -98]

7

allow forty-five (45) days for review and
public gbmment, including requests for public hearing.
[6-9-f . . 10-21-92]

If the Secretary issues a Draft Permit, and a timely
Written notice of opp081tlon to the Draft Permit and a
request for a public hearing is received, the Department,
acting in conjunction with the applicant, will respond to
t@e request in an attempt to resolve the issues giving

20 NMAC 4.1 ' 6 November 1, 1995 .
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. ihdra the request for a public hearing. [6-9-89 . .
. 10-21-92]

5. No ruling shall be made on permit issuance or de al
without an opportunity for a public hearing, at whiclf all
interested persons shall be given a reasonable chapce to
submit significant data, views or arguments orally or in
writing and to examine witnesses testifying at thé public
hearing. A public hearing shall be scheduled f:

a. the Secretary issues a Notice of Intent to
Deny, and a timely request for publi hearing is
received from the applicant;

b. the Secretary issues a Draft Permit, a timely
request for public hearing is yeceived from any
person opposed to the granting/ of a permit, and
such person does not subsequently withdraw the
request pursuant to §902.A.4 Af this Part; or

c. the Secretary determipes, no later than five
(5) days following the epd of the comment periocd
specified in §902.A.3 o this Part, that a public
hearing should be held otwithstanding the absence
of a timely request fgf public hearing. [6-9-89 .

. . . 11-1-95]

6. The comment period specified in §902.A.3 of this Part
shall automatically bé extended to the close of any
public hearing. [6-9~89 . . .. 11-1-95]

7. The Secretary 4hall give due consideration and the
weight he/she deeps appropriate to all comments received
during a pu@lic omment period and to all relevant facts

and circumsfancés presented at a public hearing. ([6-9-89
. o o 10-21-9

8. When rfuling on permit issuance or denial, the
Secretary May disapprove in whole or in part, or make
reasonablé conditions to any permit, if it appears that
the permit applied for will not meet the requirements of

these regulations. [6-9-89 . . . 10-21-92]

t the time that any final permit decision is issued,
the’ Secretary shall issue a response to comments. This
rgsponse shall:

a. specify which provisions, if any, of the draft
permit have been changed in the final permit

20 NMAC 4.1 7 November 1, 1995
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the draft permit or the permit application raised

during the public comment period, or during
hearing, and

c. be available to the public. [6-9-89 . 11-
1-95]
10. A final permit decision shal ecome effective

@ decision has been
h later time as the
provision shall not be
e for appeal of a permit
e Hazardous Waste Act. [6-9-89

thirty (30) days after notice of
served on the applicant, or
Secretary may specify. Thi
construed to extend the i
decision as provided by
. . . 10-21-92]

11. The approvalkof a permit does not relieve any person
from the res

ertified mail of any impending permit action and of any
i ; ——f6=9—89———10~21-923

B. Permit Modifications, Suspension and Revocation.

1. The Secretary may modify, suspend, or revoke a permit
issued pursuant to §902.A of this Part for cause set
forth in 40 CFR Part 270 and the Act. [6-9-89 . . . 11-
1-95)

2. The Secretary may modify, suspend, revoke any permit
upon his/her initiative, or if, after the Department's
investigation of the facts and circumstances, pursuant to
the request of any interested person, such permit action
is deemed warranted. [6-9-89 . . . 10-21-92]

. 3. Requests for permit modification, suspension,
revocation shall be in writing and shall contain facts or
reasons supporting the request. ([6-9-89 . . . 10-21-92]

4, If the Secretary decides that the request is not
justified, the permittee will be notified in writing
explaining the reason for denial. Denial of request of
modification, revocation, and reissuance, or termination
are not subject to public notice, comment, or hearings.
{(6-9-89 . . . 10-21-92]

20 NMAC 4.1 ’ 8 November 1, 1995
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5. If the Secretary decides to modify or revoke and

reissue a permit under 40 CFR §270.41 or 40 CFR §270.42,

a draft permit shall be prepared incorporating the
proposed changes. The Secretary may request additional
information and, in the case of a modified permit, may
require the submission of an updated

application. In the case of a revoked and reissued
permit the Secretary shall require the submission of a
new application. (6-9-89 . . - 11-1-95]

6. In a permit modification under this section, only
those conditions to be modified shall reopened. all
other aspects of the existing permit shall remain in
effect for the duration of the unmodified permit. When
a permit is revoked and reissued under this section, the
entire permit is reopened just as if the permit had
expired and were being reissued. During any revocation
and vzlrezIince rrocaedirg the permittee shall comply with
all ccroizions cf tie eiting permit until a new final
permit is reissued. ([6-9-89 . . - 11-1-95]

40 CFR §270.43, a notice of intent to terminate shall bg
issued. The Secretary shall follow the applicaple
procedures as required for a Draft Permit under §902 of

this Part. [6-9-89 . . . 11-1-95]
. c. Public Notices.

1. Public notice of issuance of a Draft Permit or a
Notice of Intent to Deny, and of apn¥ public hearing
scheduled, shall be given by publicafion of a notice in
a newspaper of general circulationAn the area affected,
broadcasts over local radio stafions and by mailing a
copy of the notice to permit applicant, those individuals
on the Department mailing 1i€t of persons interested in
hazardous waste permit ac ¥ons, and to any unit of local,
state and federal gover nent as may be applicable. [6-9~-

89 . . . 10-21-92]

2. All public notices issued shall contain the following
minimum informafion:

a. e subject, the time and place of any
scheduled hearing and the manner in which
in¥erested persons may present their views;

b. A brief description of the procedures by which
requests for hearings may be made, unless already

& - o

20 NMAC 4.1 9. November 1, 1995
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the permit action for which notice is being given; '

d. The name and address of the permittee or permi
applicant, and, if different, of the facility Jr
activity regulated by the permit;

e. A brief description of the business conducted
at the facility or activity described in the/permit
application or the draft permit;

£. The name, address and telephone ndmber of a
person from whom interested persons/may obtain
further information;

g. In addition, public notice Af a scheduled
public hearing shall also contain feferences to the
dates of previous public noticeé relating to the
permit;

h. The notice shall state whgre interested persons
may secure copies of any pybposed Draft Permit or
Notice of Intent to Deny. /[6-9-89 . . . 10-21-92])

D. Fact Sheet.

1. A fact sheet shall be pyepared for every Draft Permit
for a hazardous waste mapagement facility or activity.
The fact sheet shall byiefly set forth the principal
facts and the significaht factual legal, methodological
and policy questions Lonsidered in preparing the Draft
Permit. [6-9-89 . ./. 10-21-92]

2. The fact shee®# shall include, when applicable:

a. A brief description of the type of facility or
activity Xhich is the subject of the Draft Permit;

b. ' THe type and quantity of wastes which are
propoged to be or are being treated, stored,
dispésed, injected, emitted, or discharged.

c A brief summary of the basis for the Draft
Fermit conditions including references to
applicable statutory or regulatory provisions.

d. Reasons why any request variance or alternative
to require standards do or do not appear justified.

e. A description of the procedures for reaching a

- - - - » - 1 ek Yot a%d ©

20 NMAC 4.1 10 November 1, 1995
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. comment period and the address where comments
will be received;

(2) Procedures for requesting a hearing apd
the nature of that hearing; and

(3) Any other procedures by which the public

may participate in the final decision.

£. Name and telephone number of a person to
contact for additional information. (8 9-89 . . .
2-11-91]

3. The fact sheet shall be available 2 the time the

public notice is published. [6-9-89]
E. Hearings.

1. Public notice of any public heaxring shall be given at
least thirty (30) days prior to thé scheduled date of the
hearing and shall state the subjyect. [6-9-89, 2-11-91]

2. Hearings shall be held in Santa Fe or within any area
of the state substantially affected by the proceedings as
specified by the Secretary [6-9-89, 2-11-91]

. 3. The Secretary may degignate a hearing officer to take
evidence at the hearing. [6-9-89, 2-11-91]

4. All hearings shyll be recorded by a certified court
reporter. A trans¢fipt will be furnished to all persons
for review at the/Department's main office. Costs of a
copy of a transgript will be borne by those requesting
such copies. 6-9-89, 2-11-91])

5. In hearings, the rules of civil procedure and the
technical ZXules of evidence shall not apply, but the
hearings fhall be conducted so that all relevant views,
argumenté, and testimony are amply and fairly received
without undue repetition. [6-9-89, 2-11-91]

a. Testimony for hearings on permit issuance or
modification shall be presented in the following

order:
(1) testimony by the applicant (such
testimony is a prerequisite to the granting of
Anle. $ =3 o
i d J d

20 NMAC 4.1 11 ' November 1, 1995
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Department) supporting issuance or
modification of the permit, in any reasonable

order;
(3) testimony by persons {except e
Y Department) opposed to issuance or
: modification of the permit, in any reasghable

order;

(4) testimony by the Department; and

(5) rebuttal testimony, as appropriate. [6-
9-89, 2-11-91]

b. Testimony for hearings on permit suspension or
revocation shall be as follows:

(1) testimony by Departmgnt;

(2) testlmony by othér persons supportlng
suspension or revocatién of the permit, in any
reasonable order;

(3) testimony by the permittee;

(4) testlmony by other persons opposed to

suspension or fevocation of the permit, in any
reasonable oxder; and

(5) rebu{fal testimony, as approprlate. (6~
9-89, 2-X1-91]

c. In alX hearings, cross examination of each
witness spall be conducted by interested persons,
in any’ Xeasonable order, immediately after that
witness’has testified. ([6-9-89, 2-11-91]

6. The budrden of proof at hearings shall be as follows:
a For Thearings on permit issuance  or

fodifications, the burden of proof shall be on uhe/
applicant or permittee.

b. For hearings on permit suspension or
revocation, the burden of proof shall be on the
bepe rent—f6—9—89;—2—-3131—9%%

20 NMAC 4.1 12 November 1, 1995
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1; Any person heard or represented at the hearing s 1
be given written notice of the action of the Secrétary.
[6-9-89, 2-11-91]

2. The Secretary shall notify the appli t or permittee
of his/her decision and the reasons therefore by
certified mail. [6-9-89, 2-11-91

ary's decision shall be as
Act. [2-11-91, 10-21-92]

G. Appeals. Appeals of tﬁe Sec
provided by the Hazardous Was

1. The filing of
action required:

appeal does not act as a stay of any
y-the Secretary's decision. [2-11-91,

2. Th ecord on appeal shall include the transcript of
the wéaring, all related correspondence, any responses to
mments, and all other information relied upon by the
Secretary in deciding upon the permit action. (20 NMAC
4,1.902, 2-11-91, 10-21-92] '

h | £.2.5 o o500
I T=1—IJ7]

. SUBPART X - MISCELLANEOUS

—31000+——1100+—fResexrved} 3131953

1101. COMPLIANCE WITH OTHER REGULATIONS. Compliance—with this
Part does not relieve a person of the obligatio o~Comply with all
other applicable state and federal regulatiorns. If the EPA should
suspend any federal hazardous waste—Tegulation having a direct
counterpart to these reg ons, the counterpart in these
regulations shall be deeméd suspended without any further action
being taken. 3<89, 9-23-94)

This Part shall be liberally construed to

gy A cade. A D Q.0
‘s A%\ '8 LU 4 UJJ
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1103. REFERENCE TO 40 CFR PART 124. Reference to any provisions
of 40 CFR Part 124 within the text of any other provision of 40 CFR
as adopted by this Part shall be construed to mean the
corresponding provision of §902 of this Part. [2-11-91, 10-21-92]

20 NMAC 4.1 13 November 1, 1995
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of 40 CFR Part 280 within *re text of any other provision of 30 o3
2s adopted DY this Part shall bc;cqpstrued»tc mear the New Mexizo
;Undergfound Storag;;rank Regulations. (2=23-94] '

I£ any prgvis;dnfgg*applicatiﬁn of is Part
ne remainder, . oF its applicatiop/ to other
shall not pe affected. (6=9=99]

. 4108. SEVERABILITY.

is held invalid, ¢
situations or persons,
s oF STAY OR INVALIDATIOK OF INCOHPORATED FEDERAL
1 requlation incorpora ed by reference :in
tnis Ppart 1s stayed, invalidated, or .~ ctherwise rendered
unenforceable by EBA, in whole or in part by action of a federal
court, such incorpgrated federal rggulatlon shall be enforceable Y

che Department only tO the extent itf'—ianforceable by EPA. ([2-11-
91] ' ‘ .

1106. EFFEC
REGULATION. If any federa

AMENDMENT AND SUPERSESSLR 'of PRIOR REGULATIONS. Effect
1994, this Par 4-erded and superseded the Hazarz
Regulatigss, filed October 21, 1992, as amer

13

1107.
Szptenmber 23,
waste Management =
(EIB/HWMR—?); This Parp/ was amended effectiva November 1,

(6-9-89 . . . 11-1-95

YRR NN I A
ST
fa Lo (D

1108. SAVING CLAQSE. amendment and supersession of EIB/HWMR=7 ani
this Part. sha not affect ~any administrative or Judic:ial
enforcement agtion pending on the effective date of such arendrent.
nor the validity of any permit issued pursuant to EIB/HWMR-7. .3~

9-89 . . & 11-1-95]

1109 AVAILABILITY OF MATERIALS IﬁGQﬁPORﬂTEDi BY REFERENCE.
vap€rials incorporated by reference into this Part may be review=a4d
the New Mexico Hazardous and Radioactjyc~n;terials Bureau, 2°:7

& -y s a o pegn-g— 3 -5
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