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OSWER DIRECTIVE #9540.0C
CHAPTER 3.5

STATUTORY AUTHORITY CHECKLIST FOR THE
HAZARDOUS AND SOILD WASTE ACT AMENDMENTS OF 1984

Introduction

As a result of the Hazardous and Solid Waste Amendments of 1¢
Pub, L. 98-618 (Nov. 8, 1984) [HSWA] amending the Resource Conserv
and Recovery Act, 42 U.S.C. §6901 et. seq., all authorized States
all States seeking authorization will need to revise their progran
to reflect the HSWA. The checklist which follows is provided to
guide attorneys and others in assessing which changes to the Subti

RCRA program may necessitate new State legislation.

States will be able to adopt analogues to many HSWA provisior
and subsequent EPA implementing regulations simply Dby making regul
changes. For instance, while the HSWA requires EPA to list specif
wates, any State with interim or final authorization should alrea¢
have the statutory authority to list additional wastes. Similarly
any finally authorized State should already have adequate statuto
authority to require double liners for landfills since, to receive
final authorization, a State must be able to establish permit
requirements for landfills. Thus, we have not included such HSWA
provisions in the statutory checklist.

Other provisions are very likely to require State statutory
amendements, such as the HSWA requirement that corrective action
for all releases at a facility must be included as a reguirement
a RCRA permit, regardless of when the waste was placed in the sol
waste mangement unit. All such provisions are included in the
checklist. However, inclusion of a provision on this checklist d
not mean that EPA has concluded that all States, or any particula
State will need to amend their statutes. States should carefully
review all their existing statutory and regulatory authority befo
deciding whether statutory or regulatory changes are necessary as
result of the HSWA.

_ There are some HSWA provisions which we doubt will require
legislative amendments but which we have included in the checklis
out of an abundance of caution. The main example of this is the
prohibition on the land disposal of various hazardous wastes. wh
we believe any State with authority to regulate land disposal wou
probably have the authority to prohibit iand disposal of particul
wastes, we have included provisions like these on the checklist e
possibly requiring legislative amendments. another example is th
requirement that. a State have authority to prohibit the storage c
waste prohibited from land disposal.

Other provisions are marked "optional.® These are cases whe
the HSWA is less stringent than pre-existing law or where varianc
and exemptions may be granted. If a State wishes to maintain a r
stringent program, as is authorized by Section 3009, it need not
adopt the optional provisions. :
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A few provisions are marked "potential requirements." Depending
on future EPA action, a State may or may not need to adopt similar
authority in the future. States are not required to seek authority
for these provisions now; however, if a State wishes to minimize
the likelihood that it will wish to consider seeking authority for
the potential requirements now. The major provisions in this area
concern EPA's enhanced enforcement authority under Section 3008.

We have not listed each change to Section 3008; States wishing to
strengthen their enforcement authority in a similar fashion should
review Section 232 and 233 of the HSWA amending Section 3008. Before
- States would be required to amend their enforcement authority, EPA
would need to amend the State authorization enforcement requirements
in 40 CFR §271.16.

Unless otherwise indicated, States must have authority to
implement every mandatory requirement on the checklist. To receive
final authorization for the requirement, the State's authority must
be equivalent to, and no less stringent than, EPA's authority. To
receive interim authorization under Section 3006(g) is only temporary
we strongly encourage any State needing to amend its statute to seek
mequivalent” authority. By doing so, the State will not need to

amend its statute twice.

Not all the mandatory requirements on the checklist must be
adopted immediately. 40 CFR §271.21(e) establishes the time frame
for making statutory and regulatory changes; the deadlines vary
depending on the provision. Since the purpose of this checklist
is to identify all possible statutory changes. so that States may
develop one legislative package to present to their legislatures,
the checklist does not differencetiate among the different time
deadlines.

We strongly recommend that persons using this checklist
familiarize themselves with the pertinent RCRA provisions. The
checklist is an important evaluation tool but it is not a sub-
stitute for the statute. Further, we add the cautionary note that
because of the number of regulations EPA will be adopting in the
coming years, we cannot provide any guarantee that a State which
has relied on this checklist may not need to obtain new statutory
authoprity at some time. We have tried to minimize that possibility
in preparing this checklist but we cannot rule it out. Additionally
this checklist does not address non-Subtitle C requirements (such
as Title VI requirements on underground storage tanks).
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