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prevent undue delay in the administiation of matters pom.mlm'c the
Commission,

LN,
<

REGUILATION NO. 8

ADMINISTRATIVE PROCEDURES

PART 1. STATEMENT OF PURPOSE AND DEFINITIONS
Section 1. Purpose and Intent

1t is the purpose of this Regulation No. 8 to provide for the adminis

tiative procedutes to be followed by the Depariment of Pollution Control
and Feology and to delineate the respective administrative duties of the
Director of the Department and the Commission on Pollution Controband
Feology and to delegate to the Director all necessary authority, pursnant
1o Ark. Stat. Ann. Section 82-1903(h), and to otherwise authorize the
Director to discharge the functions of that office specified herein. Proceed

ings for the following actions shall comply with the provisions hereof: all
permits issucd or denied; all grants ot denials of permit renewals, reissu-
ances, revisions, modifications, and transfers; all assessments of permit fees;
all grants or denials of cxemptions, variances or waivers, certifications
pursuant to Section 404 of the federal Water Pollution Control Act, as
amended. and bond reductions or releases; all specific conditions imposed
upon permits; all administrative orders issued to violators of permits or
regulations, including the assessment of civil penalties for violations, find-
ings of facts and counclusions of law, and the directing and ordering of
remedial, abatement, and containment activities to be performed and the
termination, suspension, or revocation of permits for cause; and all emer-
gency or imminent hazard administrative orders issued to any person(s) fin
the purpose of responding to an emergency or imminent hazard or threat
thercof (o the public health or environment, and all decisions necessaty foy
the administration of the Construction Grants program and all rulemak-
ing proceedings; under the provisions of the Arkansas Water and Air
Pollution Control Act, as amended (Act 472 of 1949, as amended), the
Arkansas Solid Waste Management Act, as amended (Act 237 of 1071, as
amended), the Arkansas Hazardous Waste Management Act, as amended
(Act 406 0f 1979, as amended), the Arkansas Resource Reclamation Act
(Act 1098 0f 1979), and Act 817 of 1983 (Fee Schedule for Permits). and
the respective regulations promulgated under and pursuant 1o such Acts.
It is the intent of the Commission that the provisions of this Regulation be
liberally construed so as to provide a fair opportunity for a hearing on all
matiers addressed herein 1o all persons who have a substantial interest and
concern in a specific question which is before the Commission and to
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Soction 2. Definitions
As used herein the following terms have the following, meanings:

() Adjudicatory heating - Any public hearing held by the Department
ander the acts above mentioned in Part |, Section 1, for the purpose of
eceiving evidence as 1o violations of laws or regulations or as o other
adjudications of facts or jssues for which such a hearing is provided here-

wnder,

(hy Adjudicatory proceedings - All procecdings hereunder exeept
tulemaking proceedings.

(¢ Administrative enforcement actions - Administrative proceedings
instituted by the Depatment against persons chatged with violations of
permits issued by the Diepartment and/or faws and repulations administered
by the Department.

() Administrative order - Any order issucd to any person, other than
cmerpency or imminent hazard arders, by the Department pursuant o the
anthority of the acts mentioned in Part 1, Section 1, hereol.

(¢) Chairman - The Chainman of the Arkansas Conunission on Pol-
fution Control and Feology.

(1) Civil penalties - Monctaty amounts assessed by the Department
apainst persons for violations of taws and regulations administered by the
Department.

(g) Commission - The Askansas Commission on Pollution Control
and Feology.

(h) Commission review - Proceedings by the Commission hereunder
(o teview administrative orders, emergency and immincut hazard orders,
permitting decisions or grants decisions of the Director.

(i) Department - 'The Arkansas Department of Pollution € ‘ontio] and
l’('nlbpy, including the Commission on Pollution Control and Fieology, the
Director, and staff of the Department.

(iy Director -The Director of the Arkansas Department of Poliution
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(k) Fmergency orders - Administiative orders issned puisvant to Ak
Stat. Section 82-1906(¢) (Scction 5(¢y of the Arkansas Water and Ajs
Poltution Control Act, as amended). Such orders may be issued by the
Director without prior notice or hearing, upon the Director finding that an
cmergency exists, and may require such actions be taken as deemed neees.
sary by the Director o meet the emergency.

(1) Grant decisions - Final administrative decisions by the Director on
all applications for grants pursuant to the Department's administation of
the Construction Grants program under Title 11 of the federal Wates
Pollution Control Act, as amended, and the acts above mentioned in Part
1, Section 1. and the final decisions by the Director on any dispites apising
under a grant

(m) Hearing officer - Those persons designated by the Commission 10
act as hearing officers in adjudicatory proceedings hereunder.

(m) Tmminent hazard orders - Administrative orders issued pursnand
10 Ark. Stat. Section 82-4208 (Section S of the Arkansas Tazaadons Wasie
Management Act, as amended). Such orders may he issued by the Diree
tor without prior notice and hearing upon a finding by the Dircctor that the
storage, lransponminn, treatment, or disposal ol any waste may presentan
imminent and substantial hazard to the health of persons o1 1o the environ
ment and that an cmergency exists requiring immediate action 1o protect
the public health and welfare and may dircet such action he taken as the
Director determines necessary (0 protect the health of persons andjor the
environment and to meet the emergency.

(0) Notice of hearing - Written notification of an adjudicatory hear-
ing hereunder. Such notice shall contain the information specificd in Part
11, Section 6, Part IV, Section 6, Tart 'V, Section 4, or Part VI Sectiom 3,
as applicable.

(p) Notice of violation - Wiitten notification to suspected viokators of
alleged violations initiating administiative enforcement actions herennder,
Such notice shall contain the information specificd in Part V, Seetion 2,
hereof,

() Permitting decisions - Final administiative decisions by the Direc
tor on all applications for permits; permit renewals, reissuances, TEVISIONS,
maodifications, ..d transfers; ponnil fees (im'luding initial fees, annnal
review fees, and modification fees): exemptions, variances and waivers;
certifications pursuant o Section 404 of the federal Water Pollation
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tions imposed on pcrmim. ™

(ry Presiding officer - Those persons designated by the Conunission
to act as presiding officers in rulemaking proceedings hereunder

(s) Public comment hearing - Any public hearing hield by the Depart.
ment under the acts above mentioned in Part I, Section 1, for the purpose
of receiving public comments on permit applications, other promitting
decisions, and proposed regulations,

(1) Public notice - Formal potification o the puhlic of proposed
hearings on permits, grants, and pulemaking and emerpency or imminent
hazard actions by either the Ditector or the Commission. Public Hotice
requirements shall conform with provisions set forth in this Regulation 8
and shall atso conform 1o all specific requircments contained in the o
Sp(‘viticd in Section 1, Part 1 hercof, and the repulations p:mun}y;
thercunder as applicable.

(v) Rulemaking proceedings - Proceedings to adopt and promnlgate
repmlations, or to revise or modify regulations.

(v) Scoretaty - The desipnated Secretay to the Conpnission

(w) Spedific conditions imposed on permits - Any condition 1o a permit

issued by the Ditector thatis not specifically imposed by Jaw o repnlation.

(x) Violation - Any instance of noncompliance with the provisions ol
the Arkansas Water and Air Pottation Control Act, as amended (Atk Stas
Section 821901 ¢t seq.), the Arkansas Solid Waste Management Act, as
amended (Ark. Stats, Section 82 2701 et seq.), the Arkansas J s andous
Waste Management Act, as amended (Atk. Stats, Section 824201 ctseg.).
ihe Arkansas Resouree Reclamation Act (Ark. Stats. Section £7.47 t
seg. ) Act R17 of 1983 and the respective regnlations pre wnulpated wdes ot
prasoant 10 such acts.

PART I RULEMAKING

Section 1. Applicahility

T he requirements of this Part <hall be metin the promutgation ofany
repniations adopted, amended, oy l('p(‘nh?tl by the Commission under the
acts hereinabove referenced in Part 1, Section 1.7

I e———— e s e o e o AR ¢ e
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Se(,.‘.m"’uhli«: Natice - Comunent Period . Hesving

(3} Norule o sepnlation shatt be adopted, amended o repealed by the
Commission exeept for a public heating The public hearing pronided foy
in this Part need not comply with the sequirements for adjndicaton hem
ings hercunder in connection with enforcement proceedings and permit
ting decisions. ‘The public heating shall be held at such time, place and in
such manner as may be prescribed by the Commission, of Director and any
such person having any interest in the subject matter of the heaving chall
be etitled o be heard.

(M) Not less than thitty (30) daws prior o a public heating, or ot cnch
time as specific tules ot regulations may requive, the Cammission op the
Dritector shall publish notice of snch hearing in one ormore newspapers ol
general daily statewide cirenltion, or in the cases of propesed nales alled
ing only certain areas of the state, the Commission ot the Privector ey
publish notice of such hearing in one or more newspapers of penern i
cnlation within the affected aveas, and shall mail such notive 1o contaet
list of all persons who have requested advanes notice of rulemaking pro.
ceedings. Such notice shall set focth the time and place of the public
hearing, contain a peneral statement of the terms or sabstance of (he
proposed rule or regulation, invite the submission of written o ol
comments by any person, and state the place or places where copies of the
proposed rule or regulation may be examined. Mateyial will be available
for review at the Department and in the depositorics a1 Jenst thitty (M) davs
prior to a heating. Upon payment of any costs theretor, the Department
shall provide copics o any persons requesting such, inchuding nny requests
by mail.

(¢) Fxceept as provided herein, the period forwritten public comments
shall begin on the day that a public notice for a hearing appears in the paper
and extend ten (10) days beyond the date of the public hearing. 1 the teath
day after the hearing falls on a Satuiday, Sunday, legal state holiday, or on
aday when the Department’s cential office is closed for other reasons, the
deadlines for receiving written comments will be extended 1o the next
working day.

(d) Consideration of oral comments will be fimited to those made at
the public hearing. Consideration ol written comments will he Himited to
those filed no later than ten (10) days after the public hearing, orwithin such
other time as provided below.

(¢) The Commission’s Presiding Officer may continue 4 prblic heat
ing until all persons wishing 10 make comments have been heard, An
extension of the period for wiitten public comments ofup to fwenty ('
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aunced in the
pihlic notice forsnch bearing, o wacannonneed during the heaing, In the
cvent that the Commission o the Commission’s Presiding Officer deter

additional days may be granted §f snch extension was

mines that subetantial chanpes 1o the proposed gule or regnlation ae
pecesanry, which chpes swonbd e subject 1o regulation eotities other than
those io the proposed pofemaking o which would ilnpn«:v 1epniations
Aifferent in kind from those proposed, another public hearing will be
seheduled as provided above (o provide nmmrmniw fiyg the pnhli(' T3]
comment on any proposal incorporating said change,

(Y Aoy time duping a hene in;:. the Commission’s Presiding Ofices
e determine not fa rereive additional apal comments at that heaing if
heeo ehe fineds that additional comments wondd not ser e nnseful porpose
or e onkd he pepetitions or nnduly time consiming. Fxeept that pessons
natifving the Drirector, o their desire 1o speak, in wiiting, prios (o t
hearing shall be heand,

() Tt Presiding Olticer wilt he the (€ hatrman of the Commission of
suchother peesons as may be designated by the Connission.

(hy The Convpission o Privector may teduce o wiive the heaving
HOlCe TEQUILCIIeNIS I cmerpeney <itnations where the Commission deter-
minecs that there is an imminent danger 1o public health or that the public
interest otherwise sorequires, In the event of such action, a Pablic Notice
of Pmerpency Rutemaking Action deseribing the vulemaking and specity-
ing the addpess and focation where copies may be obined shall be sent to
anesspaper of statevside crontation for prblieation as coon as i practicahle
it mluwiun,

{1y Ounce the period fo public comment, as pequired by statute o3
repulation, has clapsed, no addditional comments will be accepted prior 1o
the € onmission’s action on the proposed regulation, provided that
Commissioner may ask for claritication of any issues paised duving the
commaent period from the permon who aised such issuc duting the comment
period and a tanseribed o recorded copy of such statement shall be made
a poart of the record,

Qoction 3, Noguest for Mutemnaking

Any person may file with the Seeretay a writlen fequest 1o issue,
amend, or repest any tale on tepnlation. Such request shall include the
name and addiess of the prison making the reguest. Upon receipt of a
peqnest for tademaking in conformity herewith, the Secretaty shall place the
matter on the agenda ol the ¢ ‘vmmission {or disposition, and shall <o in-
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form H.t's«m filing the request. The Commission shall cither deny the
request o5 approve the initiation of rulemaking procedures.

Section 4. Filing

The Commission shall file with the Governor, the Sceretary of State,
and the Cireuit Clerk of each county in Arkansas, a certified copy of each
rude ar regulation adopted by it

PART 1. PENMITTING DECISIONS
Section 1. Applicability

The procedures set forth in this Partapply to all permitting decisions
as defiped hereinabove in Part 1, Section 2.

Section 2. Preliminary Procedures

Al applications for permits or other matters included within the
definition of “permitting decisions™ in Part 1, Section 2, hereof and all other
actions preliminary 1o the Director’s decision including, but not limited to
the form of application, public notice, public hearings, public comments,
shall be as provided for by Jaw or regulation applicable thereto.

Section 3. Decision of Director

(#) The Director shall make a final decision fo jssue o1 deny sl appli
cations for permits and to impose special conditions upon the issuance of
permits and to grant or deny all applications for renewals, reissuances,
revisions, modilications, transfers, varianees, waivers, exemptions, certific
cations, bond reductions, o1 releases, and to make other permitting deci
sions upon consideration of the completed application, the public com
ments timely received, if any, and any other materials provided by law o1
repulations applicable fo such application or other matier fo be congidered
in the decision.

(b) The applicant and, il applicable, all persons submifting written
comments on the application within the comment period, and all othey
persons required (o be served acopy of the permitting decision hy faw o1
pepulations shall be scrved with notice of the decision of the Ditector,
Infess otherwise provided by faw or regulation, such notice shall stare:

TR Repulation No. 8

(1) The name and business address of apypr t;
(73 The type of action for which application was made;
(3) ‘The Directors decision and date of decision:

(1) Astatewent that the applicant, all persons submitiing writien
comments during the comment period, and all other persons entitled by Jaw
1o da so, may request an adjpdicatory h saring and Commission review on
whether the decision of the Director shonkd be reversed o modificd. Such
apequest shall be inthe form and mannet required by Section 4 of this Part.

(ey The final decision of the Diector shalt become effective thirty (3
dave after the service of notice of the decision nunder subsection (by above,

nnless:
(1) A bter effective date is specified in the decision: o

() Commission review has been properly requested under Sec
fion 4 of this Part within that time.

(hy Nothing herein shafl alfect the ability of the Department 1o termi-
nate, suspend or evoke apermit for cause pursuant (o the procedures fon
enforcement actions elsewhere specified in this regulation.

Coction 4. Request for Commission Neview and Adjudicatory
Hearing

() ‘The applicant any persons submitting wiitten comments on the
application within the public comment period, it any was required oo the
application, andany ather person enptitled by fnw to contest the Dit s
decision may seck review of such decision by the Commission by filinp »
written tequest for e iow, in conformity with the pmvi%ionﬁ of Part VI,
Section ¥, with the Secretary within thitty (30) days after service of the
decision,

(M) ‘The request for review shall constitute a request for an adjudica
jony heating, prior to the Commission ieview, so as to alford the person
Tequesting the review the opportunity (o submit cevidence, if any, as 1o
whether the Director's decigion should be reversed o modified. Arequest
tor 1eview shall identify the decision in guestion and s date amd must
ine ude a complete and detailed siatement identifving the fepnd and factund
abjections o the decision, the type of cevidence, it any, the petitiono
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proposes t'mdm‘c, and a statement of the reasons why such evidense
was not prcsemcd during the public comment period, if any, andh whethes
an opportunity for oral argument hefore the Commission is requested

(¢) All partics as defined in Part VI, Section 1, hereof, to the proceed
ing shall be served a copy of the request for review in accordance with the
provisions of Part V11, Scction 4, hereof upon the filing of a reguest with
the Secretary by the person requesting the review. Failure to make sery
ice of the request upon all parties shall constitute grounds for dismissal of
the request.

Sedction 5. Nesponse 1o Nequest for Neview

Any party other than the Ditecton served with a request for review eho
wishes 1o participate in the adjudicatory hearing and review shall file a
written response 1o the request with the Secretary within twenty (20) davs
of service of the request on them. Such response shall conform 1o the
requirements of Part VI, Section 3, hereof. In the event such respondent
intends to introduce evidence at the hearing, the responses shalt inclnde a
complete and detailed statement identifying the legal and factual objections
10 the request for review and the type of evidence proposed to be intraduced
and a statement of the reasons why such evidence was not presented dur-
ing the public comment period, if any.

Section 6. Notice of Hearing

Upon receipt of a request for review froma person entitled thereto, the
Hearing Officer assigned 1o the proceeding shall cause a Notice of Hear-
ing 10 be served upon all partics to the proceeding. The notice shall state
the time, date, and place of the hearing and shall be served at least ten (1)
days in advance of the scheduled hearing, The notice shall inform all partics
of their opportunity to be present and to present evidence and argument
on all issues raised by the pleadings, and of their right to be represented by
counsel, and of the fact that the hearing will be under oath and will he
clectronically or stenographically recorded.

Section 7. Conduct of Adjudicatory Hearing

Unless resolved by stipulation or settlement of the partics subseqguent
10 the issuance of a Notice of FHearing, an adjudicatory heating shall be held
by the Department at the time and place prescribed in the Notice of Hearing
in accordance with the provisions of Part VI hereof
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Coction 8. Noview on Conrpission Initiative s

Any member of the Commission may request review of a Director's
decision in a permitting matter even if the partics thereto do pot. Sucha
request must be approved by a majority of the Commission. Upon ap-
proval, all partics shall be served notice by the Directon of the approval and
shall file sesponse to such notice with the Seeretary within twenty (70) dags
of such gervice if they desite 10 participate in the proceedings on review. I
the teview under this section resnlis in a reversal of the Directors decision
<o that a party has not had an oppottunity Jor an adjundicatory heaving on
the decision as teversed, the Commission shall praovide an opportaoity for
cnc b henring and shall thereatter reconsider the matter upon the vecord.

PART V. GRANTS DECISIONS
Caction 1. Applicahility

The procedures set forth in ghis Part apply 1o all prants decisinns as
detined hereinahove in Pag L Section 2,

Coction 2. Preliminaty Procedives

Al applications for grants and all other matics included within the
definition of ‘grant decisions” in Patt 1, Section 7, heveof and ol ather
actions preliminary to the Director's decision including, but notfimited 1o
the form nf:‘plﬂirzniun, pnhliv notice, puMiC hearings, public comments,
shalt be provided for by faw op 1egulation applicable thereto,

Soction 3. lesuance of Director's Decision

() The Director shall issne a written decision o all grant matiers
within the time periods specificatly required by faw o7 regulutions applicable
theyeto,

() ‘The applicant, il any, andd all persons subtuitting written comments
an the matter within the comment pcrin(l, if any, and all other persons
required 1o be served with notice of the decision shall be served with such
netice. Unless otherwise provided by law or regulation, sneh potice shall

shvte:
(1} A deseription of the matier on which the decision is made in
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rcasonablgaﬂ

(2) The Director’s decision and date of decision,

(3) A statcment that all persons submitting writicn comments
during the comment period, if any, and all other persons entitled by Iaw to
do so, may request an adjudicatory hearing and Commission review on
whether the decision of the Director should be reversed or maodified. Such
a request shall be in the form and manner required by Section 4 of this Fart.

Section 4. Request for Commission Neview and Adjudicatory
Hearing

{a) Any person submitiing a written comment during the comment
period on a grant matter or any other person who is entitled by law to
contest the Director’s decision, may seck review of such decision by the
Commission by filing a written request for review, in conformity with the
provisions of Part VII, Section 3, with the Secietary within thirty (3 days
after service of notice of the decision.

(b) The request for review <hall constitute a request for an adjudica-
tory hearing prior 10 the Commission review, so as to afford the person
requesting the review the opportunity to submit evidence, il any, as 1o
whether the Director'’s decision should be reversed or modificd. Arequest
for review shall identify the decision in question and its date and musd
include a complete and detailed statement identifying the legat and factual
objections to the decision, the type of evidence, il any, the petitionet
proposes to introduce, and a statement of the reasons why such cvidence
was not presented during the public comment period, if any, and whethes
an opportunity for oral argument before the Commission is tequested.

(€) All partics as defined in Part VIL, Section 1, hereof, to the proceed-
ing shall be served a copy of the request for review in accordance with the
provisions of Part VI, Section 4, hereof, upon filing of areceipt with the

Secretary by the person requesting the review. Faiture to make service of

the request upon all parties <hall constitute grounds for dismissal of the
request.

Section 5. Response to Request for Neview
Any party other than the Director served with a request for review who

wishes to participate in the adjndicatory hearing and review shall file a
written response 1o the request with the Secietary within twenty (1) davs
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of service of the request on them. Such response €7 T form o the
requitements of Part VI, Seetion 3, hereof. Inthe ey . such respondent
intends to introduce evidence at the hearing, the responses shall include »
complete and detailed statement identifying the legal and factinal objections
10 the request {or review and the type of evidence proposed to be intro-
duced.

Soction 6. Motice of Hearing

Uipon reeeipt of a request for review from a person entitled thewto, the
Heating Officer assigoed 1o the proceeding shall cause a Notice of Hear-
ing 10 be served upon all parties to the proceeding. The notice shall state
the time. date, and place of the hearing and shall be served at feasttep “*h
(s in advance of the scheduled bearing, The notice shall informeallp <
ol their opportanity to be present and 1o present cvidence and arpument
on all issnes, and of their right 1o be represented by counsel. and of the fact
that the hearing will be undes oath and will be electronically or stenogra-
prhically recorded.

Section 7, Conduct of Adjudicatory Hearing

Ulntess tesolved by stipulation ot settlement of the part ics subsequent
1o 1he issuance of a Notice of Heating, an adjudicatory hearing shall be held
at the time and place pu‘svrihml in the Notice of Hearing in aceomdance with
the provisions of Part VI hereof,

Qection 8. Neview on Comnission Initiative

Any member of the Commission may request review of a Ditector's
decision in a grants matice even if the p:mics thereto do not. Such arequest
must be approved by a majority of the Commission. Upon approval, all
prutics shall be served notice by the Director of the approval and shall file
response 10 snch notice with the Secretary within twenty (20 days of such
sepvice if they desire to p:\nicip:uc in the puwcerdinus on review, If the
Leview under this section 1esulis in a reversal of the Director's decision so
that a party has not had an opportunity for an adjndicatory hearing on the
decicion as reversed, the Commission shall provide an opportunity for such
hearing and shall thereafte reconsider the matter upon the record.
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ART V. FNFORCEMENT ACTIONS

Section 1. Applicability

(a) Ttshallbe the policy of the Depattment 1o seek complinpee with
the laws and regalations administered by it throngh the cooperation of all
regulated parties and o afford suspected violatons a seasonable opporto
nity o resolve violations throuph informal procedures prior to the initin
ton of administragive enforeement proceedings herennder unfess the
citcumstances warians othepwise,

(hy Nothing contained herein shall inany mannen abridge orintertese
with the H(‘p:unnrm'q ability 10 initinte civil proceedings in conte ol
competent jurisdiction to resteain and abate any violations of the faws and
cegulations administered by il and 1o otherwise enforce such s and
regulations without institution of administiative enforcement proceedings
hereunder, Further, nothing contained herein shall in any manney abridpe
or inferfere with the Department's ability 1o seck criminal prosecations
concerning any violation of the Taws and regulations administoped by it
without invoking sdmipistrative cafineement proceedings herennder,

(t) All administiative enforcement actions initiated by the Depatt
ment under the faws above mentioned in Part |, Seetion 1, and the esper
tive regulations promulpated thereunder shall be in accordance swith pro
visions of this Part.

Section 2. Issuance of Notice of Violation

(a) Except as otherwise provided in Part VI, the Dyirecion shatt not
issne an order, except by consent, to any person for violation of the Taws and
regulations administered by the Department unjess and wntit such peison
has been served with a Notice of Vinlation and had the opportunity 1o
request an adjudicatory heating thereon in accordance with the provisions
of this Part.

(b)) Whencever the Director determines that there are reasonable
grounds 1o believe that there has been a violation which should be addiessed
by administrative enforcement procecdings hereunder, the Director shall
cause a Notice of Vinlation to be served wpor all persons alleped (o bein
violation. The notice shall state:

(1) Altalleged violations of which the person is accused;

e Yomalatinn Na Q

_— .
{2y The civil peoalty, it any, proposed by the ot 1o be as-
cocaed {op each violation:

(4 Conective actions including time frames therefor be under-
taben,in the Difector’s judgment, (o remedy the violations and/or to

othenwise abate or contain any situation causing pollution ot the thieat
thereof:

(1) Any other measures such as permit spspension o revoeation
proposed by the Deeetor to he taken against the alleged viotator;

() Hhat the alleped viokatos must file a written response 1o the
Plotiee of Viokwion with the Secretary within tventy (20 days of is weeeip
o the allegations thetein will be deemed proven and the P YHvector may
thereattog jene an adininistrative onder confinming the sllepations as i
i"v;»;: of {aet and assessing civil penalties therefor apd ordering the conre
tive nctions and other poatters stated in the Notice of Violation;

(6) Tl npon filing awaitten response within the time provided,
the alleped viotator will e entitled to an adjndicatory hearing upon the
altepations and other patters stated in the NMotice of Violation,

Spetion 3. [ogponsa to Notiee of Violation - Faillwe 1o Respond

{7} Any prison served with a Notice of Violation shall {ile a written
responce thereto with the Seeretary within twenty (20) days of its peceipt
o the allegations therein will be deemed proven and the Director may
therealter issae an administigive order confitming the allegations as find-
inps of fact and assessing civit penatries therefor and m'dcﬁng the corree-
tive actions and other matiers stated in the Notice of Violation,

(Y A written response fon Motice of Violation shall conform to the
tequitements of Part VI Section X The tesponse may be in the form of
a general depial, or may admit one or more of the :\Ilbg:\linns and deny
others andior may contest the proposed civil penalties, itany, or the cor
sective actions or other matiers stated in the Notice of Violation,

Qpetion 4, Motice of Hearing
Suhsequent tathe time and fiting of a written response 1o a Notice of
Viotation, the Hearing Officer designated by the Commission shall canse

a Motice of Hearing 1o be served upon all partics, The notice shall state that
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all parta'wc the tight 10 be present at the hearing, to respond and present
evidence and argument on all issues involved, of their right 1o be repre

sented by counsel, and of the fact that the hearing will be under oath and
will be electronically or stenographically recorded,

Section 5.  Conduct of Adjudicatory Hearing

Unless resolved by stipulation or settlement of the parties subsequent
1o the issuance of a Notice of Hearing, an adjudicatory hearing shalt he beld
by the Department at the time and place prescrihcd in the Notice of Hearing,
in accordance with the provisions of Fart VI hereol.

Section 6. lssuance of Administrative Order After Adjudieatony
Hearing

Within fifteen (15) days after receipt of the Hearing Offives’ s recom
mended decision, the Director shall issue and have served on all partics an
administrative order which shall inciude findings of facts, actions ordered
10 be taken, and civil pcn:\llics assessed for violations. 'The arder shall alco
inform the persons to whom it is directed that they may request review of
the order by the Commission by making written application therefor within
thirty (30) days of the date of issuance of the order, in accordance with
Section 7 of this Part.

Section 7. Request for Commission Review

(a) Anypariytoan enforcement action hereunder may seck review of

the administrative order issucd by the Dircctor in such action by the
Commission by filing a written request for review, in conformity with the
provisions of Part V11, Section 3, with the Secrefary to the Commission
within thirty (30) days of issvance of the order.

(M) The request for review shall identify the administiative oder in
question and shall state the points of law and fact upon which the reguest
is based and whether an opportunity for oral argument before the Commis-
sion is requested.

(¢) AIl parties shall be scrved a copy of the request ot revicw in
accordance with the provisions of Part VUL, Section 4. Proof ofsen jre of
the 1equest on all parties shalt be filed within thirty (30) davs of sne hsery
ice.
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Section 8. Response 1o Hequest for Neview -

Any panty 1o an enforcement action served with a request for review,
vho wishes 1o participate in the proceedings on review, shall file asesponse
1o the request for review with the Secretary within twenty (20) days of
service of the request for review. The response shall include the points of
faw and fact wpon which the response is based and whether an opportunity
for oral argument before the Commission is requested. Such response shall
he served npon all parties in accordance with the provisions of Part VIL
CQection 4, at the time of filing.

Section 9. Commiscion Initintive - Enforcement/Beviow

(a) The Commission may initiate administiative epforcoment. ns
cither by

» (1) Making a request of the Director 1o institute administrative
enforcement actions hereunder; or

{2) Byinstitoting administrative enforcement actions hereunder
by the authority of the Commission tather than by the authority of the
Director. When this procedure is utilized, all requirements of this repula:
jion for the ‘Director’ shalt be deemed 1o refer to “Chairman of the
Commission™; and the provisions of Part VI hereof shall be inapplicable
1o such a proceeding.

(h)y Any member of the € ‘ommission may request a review ofa Diree-
yor's order in an enforeement action even if the parties thereto do not. Such
a tequest must be approved by a majority of the Commission. Upon
approval, all parties shall be cerved notice by the Director of thearwal
and shall file response 1o such notice with the Seeretary within twewn., (20)
days of snch service if they desire o participate in the proceedings onreview.

PART VI EMENRGENCY/IMMINENT HAZARD ACTIONS

Section 1. Applicability

AN emergency ot imminent hazard orders shatl comply with the pro
visions of this Part.
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Sec\im, lssuance of Order

(a) The Director may issue an order to any person in confoymity with
the regnirements of Ark. Stat. Section 82-1906(c) and/or Ark. Stat. Section
&2-4208 when the Director deems it necessary (o meet an emeigency of
situation of imminent hazard, Such orders may be verbal or inwiiting §f
originally issucd verbally, awritien ovder will be issued to confitm the verbal
order as soon as reasonably possible to doso. All wriiten otders wil] be
served upon the person to whom they are directed in accordance with Fard
VI, Section 4, of this regulation.

(by hmmediately follonving the issuanee of said onder, the Ditecton ehali
canse to be poblished, in a pewspaper covering the sffected mien o in o
newspaper of statewide cirentation, a “Notice of Tmminent Plazapd 7 T he
“Notice of Imminent §Hazand” shall contain a description of the action, the
anthority for taking such action, and any other information appreprinte 1o
cnsure that the publicis informed about the action.

Section 3. Request for Adjudicatory Hearing - Notice of | learing

(7) Any person to whom an emergency or imminent hazard owder is
directed may request a hearing thereon by filing a written request thetefor
with the Secrciny within ten (10) days of issuance of the Order.

(b} Such hearing shali be held within ten (10) days of Giling the wiis
ten request with the Secrctary, anless otherwise apreed by the peison
requesting the hearing and the Director. Notice of the time, date, and place
of the hearing shall be given to the person requesting the heating by the
Hearing Officer assigned to the case al the earliest opportunity and by
means calculated to give actual notice 10 such person.

Section 4. Conduct of Adjudicatory Hearing

Unless resolved by stipulation or settlement of the parties, subsequent
1o issuance of the notice of hearing, an adjudicatory hearing shall he held
hy the Department at the time and place preseribed in the Noice of Hearing
in accordance with the provisions of Part VI hegeofl.

Section 5. Issuance of Director’'s Decision

The Director shall issue a wiitten decision within fifteen (15) days of
receipt of the Hearing Officer's recommended decision, which shalt cither
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affipm the original order o madify or vacate it. S eaion shall be
cerved upon the party 1equesting the hearing in accoy.nce with the pro-
visions of Patt VI, Section 4.

Qoction 6, Nequest for Conmission Review

Any party 10 whom an emergenty ot imminent hazad ovder has been
icsned and who has patticipated in an adjudicatory heating thereon, as
abave provided, nay ceck peview of the Director’s decision by the Commis
sion by making areguest therelor in accordance with the ;\Hﬁ:i\‘itﬂ\f: in Pat
W Qection 7

Ceation 7. Fleviow on Conynission Inilizdive

Any member of the ! ‘DIMIISSion may request review of a Ditector’s
decision, on an emerpency, of imminent hazard action, even if the patties
thereto do not - Sneh atequest must be approved by a majority of the
Commission. Upon approval, all partics shall be served notice by the
Digector of the approval, and shall file response (o soch notice with the
Seeretary within twenty (20 days of such service il they desire o p:mirip:m‘
in the pl(\(’("‘(lilm‘: O review,

PAIT VIL. ADJUDICATORY PROCTEDURES

Coction 1. Taties

The followving persons shall be made a party toany adjudicatony pro
cerding initiated puisuant 10 these regnlations:

(a) ‘The Drirector (o his o1 her designee);

(h) "The permittee o permit applicant or peison alleped to be oper-
ating without a permit;

() Any person pamed in an order whase interest would be allected by
an order;

((y Hthe puwvc(ling follows a potice and comment pum,‘cdingnn the
came matter, any person who has participated by submitting comments
Auting the prior notice andd comment proceeding, provided that such
pricon’s comments included theit pame and address, To the extent that
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several mlilividuals presented joint comments, notice (o the spokesperson
for such individuals shall be sufficient.

Section 2. Filing - Docket

(a) Allpleadingsina proceeding conducted under these rules shall be
filed by, and/or mailed with the Secretary to the Commission. Arkansas
Department of Pollution Control and Ecology, 8001 National ive, Tittle
Rock, Arkansas 72209,

() The effective filing date for documents shall he the date the doen
ment is received by the Secretary to the Commission.

(¢) Upon receipt ol docoments initiating a new procecding, the Seq
yetary of the Commission shall assign such procecding a docket number,

(d) The Sccretary shall establish and maintain a Docket Rook for all
actions hereunder which are scheduled for an adjudicatory hearing. Such
docket shall contain the name of the case, the date(s)y of any adjpdicatoty
hearings scheduled, the date(s) of any orders or other final actions by the
Dircctor and/or Commission in the matter, and the docket number assignesd

1o the case. The Docket Book shall be available for public ingpection,
except when in use, during regular business houts,

Section 3. Form of Documerds

(a) Any document filed in any proceeding brought under these repu
Jations shall be captioned with:

(1) The names of the partics;

(2) The name of the facility (or proposed facility) to which the
document relates; and

(3) Thedocket pumber assigned to the proceeding and the rele
vant permit number(s), as assipned by the Department.

(b) Each document chall contain a title which identifics the document.
(c) The original ofany document filed shall be signed by the person

submitting the document or by his attorney and shall state the addicss and
telephone number of the person filing the document.
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(4} Subsequent o the service of documents init” inga procecding 2
certiticate of service npon all parties shall accompa. A1 docaments filed
by a pasty in any proceeding hercunder.

(¢) “This section has no application to comments submitted during
prblic notice and comment period.

Secion 4. Service and Moof of Retum

Initiation of a proceeding hereunder shatl be had by the service of
pleadings upon all other parties and filing of proof of service in the form
of arehin weceiptwhere sepvice is by cortified mail, or by an acknowledp
ment by the party served, o by a verificd return where service is made
personally. Bxeept for pleadings initiating a proceeding heyennder o
ice by mail shall he presumplis cly complete ppon mailing, Pitinpot ot
inps with the Secretary shall constitute service of such pleadings upon the
Director in proceedings noder this regulation. Service upona partyrep
resented by an attorney shall be upon the attorney unless the Director
othenwise ditects.

Soctiony 5, ntervention

(1) Any person may petition for leave 1o intervene atany stage of o
proceeding provided that it the intervention is not filed jna timely manoer.
the Hearing Officer may deny the intervention or condition the orde
pranting infervention as appropriate 1o prevent delays in the proceedings

() A petition for leave 1o intervene shall state the interest of the
petitioner and, if necessary, 2 statement of why his interestis or may be
adversely affected.

(¢) “The Hearing Officer shall grant intervention where the petitionet

(1) Timely files a pvmi(m o intervene; and

() Hiad a statutory vight 1o initiale the proceeding in which b
wishes to intervenc, of

(1) Has an interest which is or may be adversely aftected by the

antcome of the proceeding.

() I pavagraph (€) does not apply, the Hearing Officer mny gran
infervention as found necessary and appropriate fo promoie the just o
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efficient a”istralion of the acts hereinabove referenced.

Section 6. Hearing Officer's Powers

(a) One or more Hearing Officers designated by the Commission shall
preside over any hearings hercunder.

(1) Any Hearing Officer shall be subject 1O disqualification for
bias, prejudice, interest, or any other cause provided in state statutes, ot fo
any causc for which a judge may be disqualified.

(2) Any party may petition for the disqualification ofa Hearing
Officer promptly aficr receipt of notice indicating that the individual will
serve, of, if later, promptly upon discovering facts establishing prounds foy
disqualification.

(3) A person who has served as an investigator, prosecutor o
advocate in an adjudicatory proceeding may not serveas a Flearing Officer
or assist or advisc a Hearing Officer in the same proceeding.

(4) A person who is subject 1o the authority, direction, or discre-
tion of one who has served as investigator, prosecutor or advocate in an
adjudicatory procceding may not serve as a Hearing Officer or assist of
advise a Hearing Officer in the same proceeding.

(5) A personwho had participated ina determination of probable
cause or other cquivalent preliminary determination in an adjudicatory
proceeding may not serve as a Hearing Officer or assist or advise a Hear-
ing Officer in the same procecding.

(6) A person may serveasa Hearing Officer at SBOLCSSIvEe S1ages
of the same adjudicatory proceeding, unless a party demonstrates grounds
for disqualification.

(b) The Hearing Officer may exercise the following powers hereunder:

(1) Tosct the time and place of hearings.

(2) Administer oaths and affirmations.

(3) Issue subpocnas.

(4) Issue appropriate orders relating 1o discovery, intervent ions,
procedural matiers, and motions, and sct time frames therefore to promote
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(5) Hold conferences and order the holding  conferences or
settfement or simplification of issucs.

(6) Conduct hearings, rulc on motions, offers of proof, discovery,
objections, maintain orders, and all other matters neeessary to regulate the
course of such hearings.

(7) Within thirty (30) days after the hearing, recommend a deci-
sion 1o the Director (for Part V - Enforcement of Part VI - Emergency
Procecdings) o1 o the Commission (for Part 111 - Permitting or Part 1V -
Cirants Decision), a copy of which shall be submitted to all partics.

{c) Fxeeptas otherwise pmvidcd hercunder, the jurisdictinn of the
Hearing Officer shall terminate upon:

(1} huan enforcement ot imminent hazard/emergency action upon
the fiting of a request for Commission review of the Dircctor's order; or

(2) Inapermitting or grants matter upon submission of the matier
to the Commission; or

(3) In any casc, upon the expiration of the time period within
which a request for review may he filed.

Section 7. Recording of Adjudicatory Proceedings - Court Reporter
Costs

All adjudicatory hearings conducted hereunder shall be electrotm..dy
or stenographically recorded by the Department. Any party to an adjudi-
eatory hearing nity request the Hearing Officer arrange for the proceeding
to be transcribed by a Court Reporter. The party s0 requesting will be
responsible for the cost of the appearance and transcription. Upon mak-
ing arrangements for such payment, by making a cash deposit with the
Sceretary in such amount as the Hearing Officer determings, or otherwise
arranging for payment to the satisfaction of the Hearing Officer, he shall
arrange for such appearance and transcription. No transcription ot record-
ing of such proceedings shall be permitted except as provided herein.
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Sed .Suhp()enaq Slssuance, Cost, Service and Retam

(a) All partics to an adjudicatory hearing may request that the Hear-
ing Officer issue subpoenas for the attendance of witnesses, The Heating
Officer may deny issuance of a subpoena il necessany in his discretion 1o pre
vent unduce dcl:\y,npprc*‘si(m, harassment, or other injustice fo othey paties
OF PCIsoOns.

(b) Upon issuance, the original and one copy of a subpocna will be
delivered to the requesting party who shalt be responsible for having the
subpocna served in accordance with Rule 45 of the Arkansas Rules of Civil
Procedure. All cosis of service and witness fees shall be the responsibility
of the requesting party. ‘The returoopy of the subpocns evidencing cowy
ice shall be filed with the Secretary or with the Hearing € Mlicer,

Section 9. Rules of Civil Procedure

All matters not covered herein shall be governed by the provisions ol
the Arkansas Rules of Civil Procedure.
Sedtion 10. Orders Effective During Review

(a) Al orders or decisions or final actions of the Director shall remain
in effect and shall he complied with by the partics thereto duting the
pendency of a review by the Commission, unless stayed pursuant to Fart
Vi1, Section 1.

(h) A party requesting review of a matter hercunder may also request
that the Director's order, decision, or final action, or any patt heveof, be

stayed until Commission review of the matter,

(¢) Such request shall be considered and ruled on by the Chaitman in
accordance with Part VI, Section 1.

PART Vill. COMMISSION REVIEW

Section 1. Temporary Stay

(a) Il a request or review contains a request for a stay of the Director s
decision, order, or final action, or any part thereof, during the pendency of
Commission 1o ew, the Seeretary shall promptly inform the Chaivman of
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diceretion, .

by The decision of the € hainman in granting or denving the stay shall
he prompily communicated by the Secretaty to all partics by mail.

Qection 2. Review of Necord and Disposition by Comunission

() Ulpon ageceipt ofarequest for review, the Secretary shall place the
patter wpon the agenda of the Commission, Faiture of the requesting pariy
10 file praper proof of sewvice, priot to the schednled mecting, will result
in the matter being stricken from the apenda.

(hy The record before the € ‘ommission on review shall consist of:
(1) Fhe documents constituting the Ditector's decision:
(2) Al pleadings, motions, and intermediate rulings;

(3) Evidence received or considered, including the clectronic or
stenopraphic yecording of the hearing;

(1) Astatement of matters officially noticed:
(5) Oflers of proof, ohjections, and rulings thereon;
(6y Proposed findings;

(7) Allstaffos Flearing Officer’s memoranda or data submitted
10 the Hearing Officer io conpection with his consideration of the casc.

(©) The Commission shalt rule on cach matier for review pror
phaced on its agenda. Oral mguments, if requested, will be heard as .-
vided in Section 3 of this Part.

{1y ‘The decision of the Commission upon review of a maticr shatl be
by minjority vote and shall he issvued in the form of a ‘Minute Crder” which
shalt identily the order or decision of the Dircctor being, addressed, and the
date of the Director's decision, and shall cither affirm the decision in whole
o in patt or reverse the decision in whole ot in part. 10 the decision is
reversed in whole or in pat, the Commission shall cither dismiss the
proceeding or the part thereof reversed, ifappmpri:\lc, or remand the
matter o1 the part thereof reversed with directions 1o the Director for

futther p;'m‘('(:din;zﬂ.
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« ¢ Sceretary shall serve a copy of the Minute Order npon ol
parties to the proceeding within ten (10) days of the € ‘ommission meeting,

Section 3.  Oral Argument - No Additional Documentary Matorial
New Evidence

(a) If a party requesis an opportunity for oral argument before the
Commission, the Seeretary shall indicate that such request has been made
when placing the matter on the apenda pursuant o Section 2(a) of this Part,
Oral argument of no more than (iftcen (15) minutes will he allowed the
party making a request and the opposing patty(ies) will be pes mitted no
more than fifteen (15) minnies (o respond. No wriitten o docnmentivy
materials concerning a matter on review that have nof presionsly been
included in the record shall he offered to or considered by the ¢ ‘ommission
during its review,

(B) 1f a party requests an apportunity to supplement the record with
additional evidenee and is able to satisfactorily demonstiage to oty
of the Commission that such evidence is material to the issnes amed was
nnavailable at the time of the adjudicatory hearing despite the hest eflonte
of such party to procute such evidence, then the Commission may direct the
Hearing Officer 1ake further testimony and cvidence in the matter and/or
that the Director reconsider the matter based on such additional evidence
before the matter is considered by the Commission. "The jequesting patty
shall file an affidavit with the Secretary of the Commission descr ihing the
circumstances as o why the additiopal evidence was not available at the
time of the adjudicatory hearing anid why the information is materinb io the
iscucs. A copy of the affidavitshall be furnished to all partics at least ten
(10) days prior to the date the Commission meets 1o considet the request,

Section 4.  Standard of Review

Lipon review of the Director's decision or final action, the Commission
may consider the entire matter hased npon the record and oral arpuments
prcscmcd and may aflirm, reverse and dismiss, or 1everse and remamnd 1o the
Dircctor with directions to modify any findings of fact, copchisions of faw,
pcnaltics assessed, or actions ordered 1o bhe undertaken set forth in the
Director's decision or final action.

Section 5. Prohibition on Ex Pante Communciation

Unless required for the disposition of ex parte maticre specifically
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anthorized by siatute, no parily oF representative thers a pending
adjudicatory proceeding initinted as provided in th glmi(\n shall
attempt by any means 1o communicate directly with the Comiuission ot any
members thereof except as specificatly provided for herein” Any tlagrant
ciofation of this section may constitute grounds (or denying the reliel sought
by the offending party. Such communications shalt not otherwise be
considered by the Commission in reaching its decisions. Any member of
the Commission who reccives an ex parte communication in violation of this
certion may be disqualified i€ necessary 10 climinate the effect of the
communiention.

PART X APPFALS
Qagtion 1. Finality of Deeigion

Flo otder of the Director on any epforeement of Cmergency or i
uent hozard matter, noi any pvuninin;{ ar prants decisions shall he con
ctraed (o constitnte final apency action on the matter unless and until all
pracedures and remediee herennder {or heating, amd review have been
completed or the time periods foo initiating such procedures have expited.

Qoption 2 Filing of Retim and Necord - Ditector’'s Duties

Vipon sersvice of a notice of appeat, the Divector shatl, by counsel, file
with the court whepein the appeal is lodged ayetm, including the record
af the procecdings in the mattes, which shaltinclude all those items speci-
et in Part VITL Section 2(hy, and a copy of the ‘Minute Onder” of the

¢ pmmission peling on the matier,

PARL X, OTHER PROVISIONS

Section 1. Nepealer

All toles or regulations oF parts thereof adopted puisuant 1o the faws
and acts mentioned in Part L Section 1, hereofl which are in conflict with the
provisions hegeol, are hereby repealed to the extent of such conflict.

R Repulation No. 8 o



Secti. . ..eparability

If any provision of this regulation or the application thereof 1o any
person of circumstance is held invalid, such invalidity shall not affect other
provisions or applications hereof which can be given [affcct] without the
invalid provision or application, and 1o this end, provisions of this rcgula-
tion are declared to be separable and severable.

Section 3. Effective Dale

This regulation shall be in full force and effect as of July 6, 1984.
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