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DECLARATION OF
ENVIRONMENTAL PROTECTION EASEI\IENT
AND
RESTRICTIVE COVENANTS
1. © This Declaration of BEovironmental Protection Easement and Restrictive

5. WHEREAS Declarant desires to; 1) allow a permanent right of access over the

Covenants is made this §{-Hhday of October, 2010, by AGP Grain Marketing, LLC

(“Declarant™), having an address of 12700 West Dodge Road, Omaha, NE 68154.

 WITNESSETH:

2. WHEREAS, Déclarant is the owner of a parcel of land located in the County of
_ Adams, State of Nebraske, more particularly described on Exhibit A attached hereto and
" madea part hereof (the “Pmperty"), and

3. WHEREAS, the Property is part of the Garvey Elevator Superfund Site (“Site™),
with respect to which the U.S.-Environmental Protection Agency (“EPA”), pursuant to 40
C.F.R. § 300.415 of the National Oil and Hazardous Substances Pollution Contingency
Plan (“NICP™), has initiated response actions; and
| .

4, WHEREAS, in an Agreemeat between Declarant and the United States, Docket
No. CERCLA-07-2005-0268 (“Agreement”), Declarant agreed to conduct certain wuons
that are generally described as follows:

Pay $2,050,000.00 into an Esmw Fund to be used for investigaﬁon and clcénup
actions at the Site, and implement institutional controls to prevent exposure to
" . contaminated soil and groundwater; and

~

Propperty to the EPA and Nebraska Department of Environmental Quality (“NDEQ™) for .
purposes of implementing, facllltatmg and monitoring the response actions to be
performed at the Site; and 2) impose on the Property use restrictions &3 covenants that

loF1

—_—

. ) {
1 . 0

i

e —,



http:2,050,000.00
http:Agreeme.1t

20104097

will run with the land for the purpose of protectmg human health and thc cnvn'onment
-and " .

6. WHEREAS, Dccla.rant wishes to cooperate fully with tbie EPA and NDEQ in thc
implementation of all response actions at the Site.

NOW, THEREFORE:

7. Declaration: Declarant, on behalf of itself and its successors and assigns, in

considecation of terms of the Agreement, hereby covenants and declares that the Property

shall be subject to the restrictions on use set forth below, and hereby agrees to allow the

EPA or NDEQ, or both: 1) the perpetual right to enforce said use restrictions, and 2) an

environmental protection casement of, the naturc and character, and for the purposes
_hereinafier set forth, with respect to the Property.

8. Administrative Record:. The administrative record for the environmental response
project reflected in this Covenant is titled Administrative Record for the Garvey Elevator
Site and available for review at:

Environmental Protection Agency Hastings Public lerary

Region VII Records Center 517 Wost 4" Street
901 North 5® Street ‘Hastings, NE 68901

Kansas City, K8 66101

9. Purpose: It is the purpose of this instrument to create an environmental easement
and related restrictions which will tun with the land, to facilitate the cleanup of past
environmental contamination and to protect human health and the environment by
reducing the risk of exposure to contaminants.

10. © Restrictions on Use: The following covenants, conditions, and restrictions apply
to the use of the Property, run with the land and arc binding on the Dieclarant. Unless
otherwise approved in writing by EPA, NDEQ, Declarant shall not:

a) Utilize the ground water underlying the Property for human use or
wnsnmptlon,

‘b) Cause or allow a dlsturbance of the subsurface of the Site; and
¢) Use the Pmperty for residential purposes.
11. Modification of Restrictions: The above restrictions may be modified, }:

terminated in whole or in part, in writing, by approval of the Declarant. the EPA and the
NDEQ. Ifrequested by the Declarant, such writing will be executed in recordable form. -
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“12.  Environmental Protection Em t: Declarant hereby agrees to allow the EPA or

NDEQ, or both, an irrevocable, petmanent and continuing right of access at all
reasonabie tnnes to the Property for the purposes of:

2) Implementing any rcsponse actions at aud near the Site;
b) Verifying any data or information;

¢) Verifying that ;10 action is being taken on the Property in violation of the terms
of this instrument or of any federal or state environmental laws or regulations;

'd) Monitoring response actions on the Site and conducting investigations relating
to contamination on or near the Site, including, without limitations, sampling of water
and specifically, without limitation, obtaining split or duplicate samples.

13, Reserved Rights of Declarant: Declarant hereby reserves unto ﬁself, its
successors, and assigns, all rights and privileges in and to the use of the Property which

are not incompatible with the restrictions, rights and easements gnmted herein.

14 ' No leltatlon of Authon;y Nothing in this document shal! limit or otherwise
affect EPA’s or NDEQ's rights of entry and access or their respective authority fo take
response actions under CERCLA, the NCP, or a.ny other federal or state law.,

15. No Public Access and Use: No right of access or use by the general public to any -

_portion of the Property is conveyed by this instrument.

16.  Notice Requirement: Declarant agrees to include in any instrument Iconveymg
any interest in any portion of the Property, including but not limited to deeds, leases and
mortgages, a notice which is in substantmlly the following form:

NOTICE: THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN
DECLARATION OF ENVIRONMENTAL PROTECTION EASEMENT AND
RESTRICTIVE COVENANTS, DATED » 2010, RECORDED IN THE
PUBLIC LAND RECORDS ON .2010, IN BOOK » PAGE

» IN FAVOR OF, AND ENFORCEABLE BY, THE UNITED STATES OF

AMERICA OR THE STATE OF NEBRASKA OR BOTH.

Within thirty (30) days of the date any such instrument of conveyance is exccuted,
Declarant must provide the EPA and the NDEQ with a true copy of said msn-ume:nt and,
if it has been recorded in the public land records, its recording reference.

17.  Administrative Jurisdiction: The federal -agency having administrative
jurisdiction over the interests acquired by the United States by this instrument is the EPA.
The state agency heving ju-isdiction over the rights and protections conferred on the State
of Nebrasia 's the NDEQ. .
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18. Enforcement: The EPA or the NDEQ or both shall be entitled to enforce the
terms of this instrument by resorting to specific performance or legal process. All'
remedies available hereunder shall be in addition to any and all other remedies at law or -

" in equity, including. CERCLA. Enforcement of the terms of this instyument shall be at
the discretion of the EPA or the NDEQ or both, and any forbearance, delay or omission
to excrcise their rights under this instrument in the evént of a breach of any term of this
instrument shall not be deemed to be a waiver of such term or of any subsequent breach
of thie same or any other term, or of any of tke rights under this instrument.

19.  Damages: The EPA or the NDEQ or both shall be entitled to recover damages for
‘violations of the terms of this instrument, or for any injury to the remxoval action, to the
public or to the environment protected by this instrument.

20.  Waiver of Certain Defenses: Declarant hereby waives any defense of laches,
estoppel, or prescription.

21. Covenants: Declarant hereby covenants to and with the United States and its
assigns, that the Declarant is lawfully seized in fee simple of the Property, subject to
casements, restrictions and reservations of record, and any liens or encumbrances
currently of record, that the Declarant has good and lawful right and power to sell and
convey it or any interest therein, that the Pmpmy is free and clear of encumbrances,
cxcept those cummtly of record.

22. - Replacement by NUECA Document: It is anticipated that this Declaration of
Environmental Protection Easemient and Restrictive Covenants may be replaced by a
similar Environmental Protection Easement and Declaration of Restrictive Covenants that
will conform to the requirements of the Nebraska Uniform Environmental Covenants Act
(“NUECA”). When such document is filed, it shall by its filing render this instrument
terminated and the terms of the NUECA. document will be controllin g upon its filing in
the Adams County Land Records. However, until the filing of the NUECA document,
- this instiument shall remain in full force and effect. - .

23.  Notices: Any notice, demand, request, consent, approval, or communication that
any party desires or is required to give shall be in writing and shall either be served
personally or scnt by first class mail, postage prepaid, addressed as foltlows:

Declarant:
. AGP Grain Marketing, LLC

Attn: Legal Department

12700 West Dodge Road '
Omaha, NE 68154
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BEPA: .

Environmental Protection Agency

Attn: Chief, lowa/Nebraska Remedial Branch
Superfund Division

901 North 57 Street

Kansas City, KS 66101

NDEQ:
" Ncbraska Departmcnt of Environmental Quahty
Atin. Remediation Section
1200 N St., Suite 400
Lincoln, NE 68509-8922

24.  QGeneral Provisions:

a) Controlling Law: The interpretation and performance of this instrument
shall be governed by the laws of the United States or, if there are no applicable federal
laws, by the laws of thc State of Nebraska,

b) . Liberal Construction:” Any general rule of construction to the conc'rary
notwithstanding, this instrument shall be liberally construed in favor of the grant to offect
the purpose of this instrument and the policy and purpose of CERCLA, 42 U.S.C. § 9601
et seq. If any provision of this instrument is found to be ambiguous, an interpretation
consistent with the purpose of this instrument that would render the provision valid shall
be favored over any interpretation that would render it invalid.

) Severability: If any provision of this instrument, or the application of it to
any person or circumstance, is found to be invalid, the remainder of the provisions of this
instrument, or the application of such provisions to persons or circumstances other than
those to which it is fourd to be mva.hd, as the case may be, shall not be affected thereby.

d) Entire Agreemeni: This instrument sets forth the cntme agreemcnt of the
parties with respect to rights and restrictions created hereby, and supersedes all prior
discussions, ncgotlauons understandings, or agreements relating thereto, all of which are

'mergcd herein.

c) No Forfeitnre: Nothing contained herein w111 result in a forfexturc or
reversion of Declara.nt’s title in any respect.

) Successors: The' covenants, terms, conditions, and restﬁéﬁons of
instrument shall be binding upon, and inure to the benefit of, the parties hercto and th

respective personal represoatatives, heirs, suceessors, and assigns and shall continue as a

servitude running in perpetuity with the Property. The term “Declarant”, wherever used .
herein, and any pronouns used in place thereof, shall include the persons and/or entities
named at the beginning of this document, identified as “Declarant” and their personal
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- representatives, heirs, successors, and assigns. The rights of the Declarant under this
instrument are freely assignable, subject to the notice provisions hereof.

g Terminatign of Rights and Obligations: A party’s rights and -obligations
under this instrument terminate upon transfer of the party’s interest in the Property,
except that liability for acts or omissions occurring prior to transfer shall survive transfer.

- b) Captions: The captions in this instrument have been inserted solely for
- ¢onvenience of reference and are not a part of this instrument and shall have no effect
" upon construction or interpretation.
(

IN WITNESS WHEREOF, Declarant has caused this Agreem ent to be signed in
its name.
Executed this_\\*_ day of October, 2010, | BN
AGP Grain Marketing, LLC

By: ‘
J.Keith S cr, :

Seccretary/Treasurer

STATE OF NEBRASKA ) :
COUNTY OF DOUGLAS ) ’ .

On this \Sl ‘day of October, 2010 before me, t.hc undersigned, a Notary Public
in and for the State of Nebraska, duly commissioned and swomn, personally appeared J.
Keith Spackler, known to be the Secretary/Treasurer of AGP Grain M arketing, LLC, the
limited liability company that executed the foregoing instrument, and acknowledged the
said instrument to be the frec and voluntary act and deed of said limited liability

company, for the uses and purposes therein ment(oned and on oath stated that they are
authorized to execute said instrument. -

Witness my hand and official scal hereto affixed the day and year written above,

J. STEER of Nebraska
Con. 0. Harch 12, 2013 . ~

My Commission Expires: _3“‘3 [ \3

~

- PALew\GenonNLary AGP Crpin Masieting\Gervey [ok\AGP Envirenments] Emement 1o EPA_v1 du2x
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A tract of lapd comprising a part of the Northweet Quarter (NW1/4) of Section 23, Township 7 North, Renge 10
West of the 6% PM., said tract being more particularly deacribed as follows:
With referenoe to the Northeast comer of said NW 1/4; thmeenmnngSS?WOB”Wonﬂ:eNcﬂhlmoofdew
1/4 for a distance of 436.32 feet; thenoo § 00°10* 08™ B for 60.00 foet to a point on the Boutherly right-of-wry line
of U.8, Highway #6, sald polut also being the actaal POINT OF BEGINNDNG; thenoe continuing 8 00° 10' 03" E
for272.97 feei: thenoo N 89° 49 177 E it 194.51 feet 0.8 point on the Wosterly right-of wey line of tho Burliagton
" Northern and Sauts Fe Rafiwny; thence S 21° 11' 46" W on sald right-of-way for 2485.27 feet to & point an the
South e of said NW 1/4; thence § 89 44 25" W on the South lins of said NW 1/4 for & distance of 1462.52 feet
to 8 point on the Rasterly tight-ofway line of Marion Avenus, sald right-of-way line being 33.00 fect Basterly from.
the Wost line of ssid NW 14; thenos on en assmmed bearing of N 00° 00 00" E on said right-of-way line, parallel
with epd 33,00 fest Basterly ﬁummewmlineofsddl'fw 1/4 for 231623 fect; thenes N 89° 49 15" E for 145.08
fuet; theane N 00° 01" 46™ B for 2730t fiet to a poirt on the Bowtherly right-of-way line £ $id Highway #6; thence
N 89° 49 03* E an said right-of-way line for 118561 faet; thonce 8 11° 57! 18" W for 297.73 foet; thence N 89°
48 44" B for 598,48 feet; thence N 11°57' 39" E for 297.68 feet to 4 potnt on the Southetly right-of-way lino of eaid
Highway #6; thence N 89° 49*03" E op said right-of-way line for 236,25 foet to the POINT OPBEGIN'NING said
tract containing 110.269 acres saare or less, 1 Porns Co, , NE .

Tofq
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