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Dear Mr. Mugdan:

| am writing to you in connection with NYUDEP's request to
modify the November 2002 FAD for the City's Catskill and Delaware
water supplies.  The November 2002 FAD now requires NYCDEP to
design and construct an ultraviolet light (UV) disinfection facility tor those
supplies and commence operation of the UV facility by August 31, 2009,
Because of certain circumstances, including a shilt in siting w Citv-owned
property at Castview (in the Towns of Mount Pleasant and Greenburgh,
New York) and g desire o conduct [ull-scale bio-assay validation ol the
proposed UV disinlection process, NYCDEP had previously requested
that USEPA modify the FAD milestone for commencement of operation
of the UY facility o November 2010

LUSEPA and NYCDEP staffs have had several mestings and
discussions concerning whether a modification of the FAD milestone is
appropriate and. if so, on what terms and conditions. The purpose of this
letter is to confirm certain representations previously made by NYCDEDP
staff and to present USEPA with what we hope 15 an acceplable pruposal
for modifving the FAD to accommodate NYCDEP's request, while at the
same time providing USEPA with assurance that NYCDEP s scrious
about advancing the UV project and tuking the necessary actions to
continue 10 protect water guality until the UV facility is completed.

The following paragraphs spell out the coniponents of our proposal
and the reasons theretor



NYCDEP proposes that the November 2002 FAD (Section 7) be modified to reflect the
following new schedule of milestones lor the design and construction of the UV facility (*):

Action i Milestone
Advertise 1JV structures contract (CA1 210-G) 306
Complete Excavation for UV Building LIOB(**)
Enclose UV Building TI0U(**)
Commence operation of 1™ quadrant 810

of UV disintection capability

Commence operation of 2" quadrant W10
ol UV disinfection capability

Commence operation ol [ull UV 1110
facility

(*) = The feregoing schedule 1s contingent on the issuance ol three permits by other
governmental agencies by not later than September 13, 2005 (1) 4 building permit from the
Town of Mount Pleasant: (ii) a Section 401 permit from the New York State Department of
Environmental Conservation (NYSDEC), and (1it) a Section 404 permul from the United States
Army Corps of Engineers (ACOFE). The application for the building permit has not yet been
officially submitted but it has been pre-reviewed by the Town. The applications for the other
permits have been submitted. Although we have had ongoing discussions with these agencies,
we cannol control when they will issue their respective permits. and any delay beyond September
15, 2005 will direetly impact when construction activities can commence, and will require a
maodification of the schedule. NYCDEP requests that any such delay bevond September 13, 2005
be treated as a force majeure event and that the modilied FAD provide for an adjustment to the
milestone dates consistent with the delay by any of these agencies beyond September 15, 2003 in
155uIng their respective permits.

(**) = New interim milestones.

Lxplanation: The proposed schedule reflects the additional time sought by NYCDEP un account
of the change in site to Fastview and the need to conduet full-scale bio-assav validation, In
addition, it recognizes that construction of the facility can be phased and that portions of the
plant's UV disinfection capability can be brought on line sooner than the completion date for the
entire facility. USEPA has stressed that any modified FAD schedule must be based on such a



phased approach,

Finally, the revised schedule adds (as requested by USEPA) three new interim milestones.
intended 1o allow USEPA to more closely monitor our progress. These interim milestones each
reflect a significant construction-related task and are spaced so as to give USEPA a means of
tracking the project as it proceeds towards completion.

IT. Additional Measures to Protect Water Quality.

NYCDEP proposes to further modify the FAD to incorporate the following conditions. if
USEPA approves the modified schedule set out in (1) above:

a. Additional Investment in Community Wastewater Management Program, NYCDEP
will contribute an additional $6 Million to the Community Wastewater Management Program
(CWMP) established pursuant to Section 3.3 of the November 2002 FAD. The $6 Million sum
will be applied as follows:

(1) 54 Million will be reserved. until July 2006, to help offset a funding gap for what
appears o be the prelerred wastewater solution for Identified Community no, % on the MOA List .
(as hereinaller defined). Boiceville! — namely design and construction of a wastewater treatment
plant { WW T

(2) The balance ($2 Million) will be utilized to implement @ wastewater project in the
next highest priority community not otherwise being addressed cither under the NIP or under the
CWMP. At present, 1t appears that the likely candidate is ldenuticd Community no, 13
(Ashland). We would be willing to agree to a milestone date of August 31, 2009 {or substantial
completion of this additional project.

(3) If, by July 2006. it 15 determined by NYCDEP that any portion of the $4 Million
reserved for Boiceville is not needed to fund a wastewater solution for that community, such
portion will be released and applied towards projects in other CWMP communities, in
accordance with the MOA List. We would be willing to agree to a milestone date of August 31,
2010 lor substantial completion ol such other projects.

Explanation: Pursuant to the 1997 Watershed Memorandum of Agreement (MOA), NYCDEP
established a New Sewage Treatment Infrastructure Program (NIP) to addross wastewater
problems in small communities characterized by failing or soon-to-be failing septic systems,
where soils/site conditions preclude replacement of the septic systems in situ (Identified

The communily ranking of Boiceville refers to its listing in Paragraph 122 of the New
York City Watershed Memorandum ol Agreement (MOA). which established a New Sewage
T'reatment [nfrastructure Program (NIP) (o address wastewater problems in certain smaller
communitics characterized by failing or svon-lo-be-lailing septic systems. described infra,

Led



Communities), A priority list of the Identified Communities {MOA List) is sct oul in Paragraph
122 af the MOA (MOA List),

NYCDEP onginally invested 875 Million in the NIP, which sum was sufficient to fund
hlock grants [or wastewater solutions in Identified Communities nos. 1-3 on the MOA List
(Hunter, I'leischmanns, Windham, Andes and Roxburv). plus a portion of the cost of a project for
identified Community no. 6 (Phoenicia). In connection with the issuance of the November 2002
FAD, NYCDEP invested certain additional [unds (approximately $21 Million) in the NIP, which
were sullicient to tund block grants for wastewater solutions in [dentified Communities nos. 6
and 7 (Phoemcia and Prattsville).

At the same time, NYCDEP invested 510 Million in the CWMP, which was projected as
sufficient to implement wastewater solutions (generally septic management districts and/or
communily septic systems) in five (3) communities drawn from further down on the MOA List.
However, a study of Identilied Communities §-22 conducted by the New York State
Environmental Facilitics Corporation indicated that the appropriate solution for Identified
Communily no, 9, Boiceville, would appear 1o be a WWTP, a far more expensive solution than
would be the case for a community septic or seplic maintenance district. 1 Boiceville opts to
procecd with a WW'ITP, there would be lunding gap. Providing an eflective wastewater solution .
for Boiceville, in addition to its high priority ranking on the MOA List, is viewed by NYCDEDP
as particularly important for water quality protection because ol its proximily 1o the Ashokan
Reservoir,

The CWMP is presently addressing wastewater solutions in Identified Communities nos.
8-12 (Bloomville, Boiceville, lamden, Delancy and Bovina Center). As requested by USEPA,
NYCDLEP is prepared to commit to using the new 56 Million investment 1o implement at least
one (1) additional wastewater solution for a community on the MOA List, in addition to those
already being addressed under the NIP or CWMDP, Al present, it appears this will be Identified
Community no. 13 (Ashland).

b. Further Delay in Commencement of Operation of UV Facilily,

NYCDEP further proposes that additional investments will be made into the CWMP, in
accordance with the following table, if commencement of operation of the UV facility is further
delaved as described below.

Delay

Il commencement of operation of
the 1% quadrant of UV disinfection
capability 13 delaved by more than
four (4) months from the milestone
date in (1) above ()

Eesulting Additional Investment

£10.000 for the 1™ month of delay
bevond four (4) months; $20.000
for the 2™ month: and $30.000
lor the 3™ month and each menth
therealter



If commencement of operation of
the 2™ quadrant of UV disinfection
capability is delaved by more than
four (4) months from the milestone
date in (1) above (*)

If commencement of operation of
the full UV facility is delayed

by more than four (4) months from
the milestone date in (1) above (%)

£10,000 for the 17 month of delay
bevond four (4) months; $20,000
for the 2™ month; and $30.000
for the 3 month and each month
thercafter

$5.000 for the 1™ month of delay
bevond four (4) months; $10,000
for the 2™ month; and $15.000

for the 3" month and each month

The foregoing would be in addition to. and not in licu of, any rights or remedies available
to LUUSEPA under law in the event of NYCDEP's failure to adhere to the schedule tor completion
of the UV facihity in accordance with the FAD.

{*) = As ndjusted for the force majeure in the event the Town of Mount Pleasant, NYSDEC
and/or USACOT delays issuance of its required permit beyond September 15, 2005,

Lixplanation: USEPA was clear on 11s insistence thal any modification of the FAD incorporate
linancial incentives 1o keep NYCDEP focused on adhenng to the agreed-upon milestone dates
lor completion ol the UV aeility. Although the above table may seem complicated, the rationale
on which it is bascd 1s strghtforward:

a) USEPA and NYCDEP have worked topether successtully for over a decade in
structuring and implementing a series of filtration avoidance determinations tor the City's
Catskill and Delaware supplies. In our view, this success has been based on a true partnership
effort and we are proud of what has been accomplished. We are extremely reluctant to
jeapardize such a relationship by adopting FAD provisions that are more akin to those found in a
consent decree or administrative order. Nonetheless, we recognize USEPA's concerns and
attempted to develop provisions that are meaningful but not unduly punitive.

b} Each quadrant of the UV facility can treat approximately 300 million gallons ol water
per day {the actual amount of flow may vary based on equipment going in and out ol scrvice for
shakcdown: as noted 1n NYCDEP's prior letier to USEPA dated April 27, 2005, during the start-
up period of bringing the first 2 quadrants on line. NYCDEP may need to take equipment out of
service for troubleshooting and adjustments, but will maximize the use of all UV equipment that
can be safely and effectively operated). Thus. two quadrants can potentially trear almaost all of
the Catskill/Telaware water needed by the City on a typical dav. except dunng the peak summer
period or when the Croton system is unavailable. We therefore treated commencement of
operation of the first 2 quadrants as the most crucial milestones, in terms of having UV
disinfection capability on line.



¢) USLPA indicated that it would insist on financial incentives to guard against further
“significant” delay in completing the 17V facility. Although our agencies have never discussed a
definition of “significant” delay, we note that both USCPA and the New York State Department
of Health have emphasized a desire to aveid not having UV disinfection on line for an additional
winter season beyond what is already built into the schedule (as we understand it, this is due to
concerns aboul elevated levels of Cryptosporidium in the winter, although we do not believe that
the most recent data suggest such a seasonal swing in levels), If either the 1" or 2™ quadrants
were delayed by more than 4 months (that is, beyond 12/10 for the 1™ quadrant or beyond 1/11
for the 2™ quadrant), the amount of Catskill/Delaware water typically consumed by the City
would not have the benefit of UV treatment during a winter scason, Therefore, delays beyond 4
months on either of the 1*' or 2" quadrants will rigger the more signilicant {inancial
consequences (i.e., more significant additional investments in the CWMP to protect water
guality).

We hope vou will agree that the foregoing rellects a good taith effort to address your
coneerns, and a willingness on our part to work with you to bring this matter o ¢losure ag soon
as possible. My colleagues and | are more than willing to mect with vou, at your earliest
comvenience, to discuss and reach agreement on final terms tor the requested FAD modification.
Please do not hesitate to call me if you have any questions or if | can be ol assistance.

Sincerely,

Dao2 D Uy

Mark D. Hoffer
cpaproposal.doc
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