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CHAPTER 22.

ENVIRONMENTAL RESOURCES.

Article

1. Division of Environmental Protection.

1A. Private Real Property Protection.

2. Abandoned Mine Lands and Reclamation Act.
3. Surface Coal Mining and Reclamation Act.

4
5. Air Pollution Control.
6

ment.

. Surface Mining and Reclamation of Minerals Other Than Coal.

. Office of Oil and Gas; Oil and Gas Wells; Administration; Enforce-

7. Oil and Gas Production Damage Compensation.

8. Transportation of Oils.

9. Underground Gas Storage Reservoirs.

- 10. Abandoned Well Act.

11. Water Pollution Control Act.
12. Groundwater Protection Act.

13. Natural Streams Preservation Act.

14. Dam Control Act.
15. Solid Waste Management Act.

16. Solid Waste Landfill Closure Assistance Program.

17. Underground Storage Tank Act.

18. Hazardous Waste Management Act.
19. Hazardous Waste Emergency Response Fund.

20. Environmental Advocate.

21, Coalbed Methane Wells and Units.

Cross references. — Lease and conveyance
of mineral interests owned by missing or un-
known owners or abandoning owners, see c. 35,
art. 12A,

Editor’s notes. — Acts 1994, c. 61 amended
and reenacted this chapter, substituting
present articles one through twenty for former

articles one through thirteen, concerning the
department of energy and the West Virginia
Energy Act. Present article 21 was added by
Acts 1994, ¢. 24. For information concerning
the span, history and subject matter of former
articles one through thirteen, see the editor’s
notes at the beginning of each article.

ARTICLE 1.
DIVISION OF ENVIRONMENTAL PROTECTION.

22-1-1. Legislative findings: legislative state-
ment of policy and purpose.

22-1-2. Definitions.

22-1-3. Rule making generally; relationship

to federal programs.

Sec.

22.1-3a. Rules — New or amended environ-
mental provisions.

22-1-4. Division of environmental protection:
appointment of director.

22-1-5. Jurisdiction vested in divistion.



§ 22-11

Sec.

22-1-6. Director of the division of environmen-
) tal protection.

22-1-7. Offices within division.

22-1-8. Supervisory officers.

22-1-9. Environmental protection advisory

council.

22-1-10. Allocation of appropriations and effect
on personnel.

22-1-11. Saving provisions.

22-1-12. Public information.

Editor’s notes. — Acts 1994, ¢. 61 amended
and reenacted this article, substituting present
§§ 22-1-1 to 22-1-15 for former §§ 22-1-1 to
22-1-19 (enacted by Acts 1991, 2nd Ex. Sess., c.
15), concerning the former department of en-
ergy. The new provisions are sufficiently differ-
ent from former §§ 22-1-1 to 22-1-19 that a
detailed explanation of the changes and the

ENVIRONMENTAL RESOURCES

Sec.
22-1-13. Notification of permitting decisions.

22-1-14. Stream restoration fund; creation;

special account; purposes and
expenditures.
22-1-15. Laboratory certification; rules; fees;
revocation and suspension; en-
vironmental laboratory certifi-
cation fund; programs affected;
and appeals.

s

retention of historical citations from the former
laws were impracticable. Former §§ 22-1-6a,
22-1-7a, 22-1-8a, 22-1-9a, 22-1-10a, 22-1-20 and
22-1-21 were previously repealed by Acts 1991,
2nd Ex. Sess,, c. 16.

W. Va. Law Review. — Flannery and
Lannan, “Hazardous Waste — The Oil and Gas
Exception,” 89 W. Va. L. Rev. 1089 (1987).

§ 22-1-1. Leglslatlve findings; legislative statement of pol-
icy and purpose.

(a) The Legislature finds that:

(1) Restoring and protecting the environment is fundamental to the health
and welfare of individual citizens, and our government has a duty to provide
and maintain a healthful environment for our citizens. -

(2) The state has the primary responsibility for protecting the environment;
other governmental entities, public and private organizations and our citizens
have the primary responsibility of supportmg the state in 1§;s role as protector
of the environment.

(3) Governmental decisions on matters which relate to the use, enhance-
ment, preservation, protection and conservation of the environment should be
made after public participation and public hearings.

(4) Efficiency in the wise use, enhancement, preservation, protection and
conservation of the environment can best be accomplished by an integrated
and interdisciplinary approach in decision making and would benefit from the
coordination, consolidation and integration of state programs and agencies
which are significantly concerned with the use, enhancement, preservation,
protection and conservation of the environment.

(5) Those functions of government which regulate the environment should
be consolidated in order to accomplish the purposes set forth in this article, to
carry out the environmental functions of government in the most efficient and
cost effective manner, to protect human health and safety and, to the greatest
degree practicable, to prevent injury to plant, animal and aquatic life, improve
and maint ‘e quality of life of our citizens, and promote economic
developmen tent with environmental goals and standards.

(b) The Leg: re declares that the establishment of a division of environ-
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DIVISION OF ENVIRONMENTAL PROTECTION § 22-1-1
of the state of West Virginia without sacrificing social and economic develop-
ment. It is the policy of the state of West Virginia, in cooperation with other
governmental agencies, public and private organizations, and the citizens of
this state, to use all practicable means and measures to prevent or eliminate
harm to the environment and biosphere, to create and maintain conditions
under which man and nature can exist in productive harmony, and fulfill the
social, economic and other requirements of present and future generations.
The purposes of this chapter are:

(1) To strengthen the commitment of this state to restore, maintain and
protect the environment;

(2) To consolidate environmental regulatory programs in a single state
agency;

(3) To provide a comprehensive program for the conservation, protection,
exploration, development, enjoyment and use of the natural resources of the
state of West Virginia;

(4) To supplement and complement the efforts of the state by coordinating
state programs with the efforts of other governmental entities, public and
private organizations, and the general public; to improve the quality of the
environment, the public health and public enjoyment of the environment, and
the propagation and protection of animal, aquatic and plant life, in a manner
consistent with the benefits to be derived from strong agricultural, manufac-
turing, tourism and energy-producing industries;

(6) Insofar as federal environmental programs require state participation,
to endeavor to obtain and continue state primacy in the administration of such
federally-mandated environmental programs, and to endeavor to maximize
federal funds which may be available to accomplish the purposes of the state
and federal environmental programs and to cooperate with appropriate federal
agencies to meet environmental goals;

(6) To encourage the increased involvement of all citizens in the develop-
ment and execution of state environmental programs;

(7) To promote improvements in the quality of the environment through
research, evaluation and sharing of information;

(8) To improve the management and effectiveness of state environmental
protection programs; and

(9) To increase the accountability of state environmental protectlon pro-
grams to the governor, the Legislature and the public generally. (1994, c. 61.)

Regulation of environmental programs.
— All environmental programs in West Vir-
ginia are to be regulated by the division of
environmental protection. Solid Waste Servs. v.
Public Serv. Comm’'n, 188 W. Va. 117, 422
S E.2d 839 (1992).

Landfill regulation. — The proper forum
for arguing changes in landfill regulation is the
division of environmental protection, not the

public service commission. Solid Waste Servs. v.
Public Serv. Comm'n, 188 W. Va. 117, 422
S.E.2d 839 (1992).

There is no requirement that a hauler of
refuse use its own landfill; the two activities are
different operations even if they are under-
taken by the same entity. Solid Waste Servs. v.
Public Serv. Comm’n, 188 W. Va. 117, 422

S.E.2d 839 (1992). /\
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§ 22-1-2 ENVIRONMENTAL RESOURCES

§ 22-1-2. Definitions.

As used in this article, unless otherwise provided or indicated by the context:

(1) “Department” means the department of commerce, labor and environ-
mental resources.

(2) “Director” means the director of the division of environmental protection.

(3) “Division” means the division of environmental protection.

(4) “Function” includes any duty, obligation, power, authority, responsibility,
right, privilege, activity or program.

(56) “Office” includes any office, board, agency, unit, organizational entity, or
component thereof. .

(6) “Secretary” means the secretary of the department of commerce, labor
and environmental resources. (1994, c. 61.)

§ 22-1-3. Rule making generally; relationship to federal
- programs.

(a) The director has the power and authority to propose legislative rules for
promulgation in accordance with the provisions of article three [§ 29A-3-1 et
seq.]l, chapter twenty-nine-a of this code to carry out and implement the
provisions of this chapter and to carry out and implement any other provision
of law relating to offices or functions of the division.

(b) The requirements and limitations set forth in this section apply to any
rule-making authority granted pursuant to this chapter or chapters twenty-
two-b and twenty-two-c [§§ 22B-1-1 et seq. and 22C-1-1 et seq.] of this code.

(c) Prior to the proposal of any new rule, the director shall consult with the
division of environmental protection advisory council and after such consulta-
tion, the director may determine that such a rule should be the same in
substance as a counterpart federal regulation. If the dir}actor determines that
the rule should be the same in substance as a counterpart regulation, then to
the greatest degree practicable, such proposed rule shall incorporate by
reference the counterpart federal regulation. The director shall file, contem-
poraneously with the proposed rule, a statement setting forth whether the rule
is the same in substance as a counterpart federal regulation. If the director
determines that the rule should not be the same in substance as a counterpart
federal regulation, then the director shall file contemporaneously with the
proposed rule, a statement setting forth the differences between the proposed
rule and the counterpart federal regulation. In addition, the director shall file
a statement setting forth the results of the consultation with the advisory

. council.

(d) Whenever any existing rule is modified, amended or replaced, the
provisions of subsection (c) of this section apply to the proposal of any such
modification, amendment or replacement rule.

(e) Notwithstanding the provisions of article three, chapter twenty-nine-a of
this code, at least one public hearing shall be held by the division in
conjunction with each rule making prior to the expiration of the public
comment neriod for the pronosed rules. (1994, c. 61.)

. ~~
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DIVISION OF ENVIRONMENTAL PROTECTION § 22-1-5

§ 22-1-3a. Rules — New or amended environmental provi-
sions.

Except for legislative rules promulgated for the purpose of im plementing the
provisions of section four, article twelve, section six, article seventeen, and
gection six, article eighteen [§§ 22-12-4, 22-17-6 and 22-18-6], all of this
chapter, and notwithstanding the provisions of section four (§ 22-5:4], article
five of this chapter, legislative rules promulgated by the director which become
effective on or after the first day of July, one thousand nine hundred
ninety-four, may include new or amended environmental provisions which are
more stringent than the counterpart federal rule or program to the extent that
the director first provides specific written reasons which demonstrate that
such provisions are reasonably necessary to protect, preserve or enha.nce.the
quality of West Virginia’s environment or human health or safety, tak!ng_ into
consideration the scientific evidence, specific environmental characten_sgcs of
West Virginia or an area thereof, or stated legislative ﬁpdiqgs, policies or
purposes relied upon by the director in making suqh determination. In tl}e case
of specific rules which have a technical basis, the dlrecto? shall also provide the
specific technical basis upon which the director has relied. .

In the event that legislative rules promulgated by the director which become
effective on or after the first day of July, one thousand nine hundred
ninety-four, include new or amended environmental provisions which are less
stringent than a counterpart federal rule which recommends, bqt does not
require, a particular standard or any federally recommended cn\_n{'o.nmental
standard whether or not there be a counterpart federal rule, the division shall
first provide specific written reasons which demonstrate that such provisions
are not reasonably necessary to protect, preserve or enhaqce t.he quah?y of
West Virginia’s environment or human health or safety, taking mto consider-
ation the scientific evidence, specific environmental charagtgnstlc of West
Virginia or an area thereof, or stated legislative ﬁndings, pohcnes or purposes
relied upon by the director in making such determination. In the case of
specific rules which have a technical basis, the director' shall also provide the
specific technical basis upon which the director has relied.

In the absence of a federal rule, the adoption of a state rule shall not be
construed to be more stringent than a federal rule, unless the absence of a
federal rule is the result of a specific federal exemption. (1994, c. 61.)

§ 22-1-4. Division of environmental protection; appoint-
ment of director.

The division of environmental protection is continued within the department
of commerce, labor and environmental resources. The division shall be ad‘m‘in-
istered, in accordance with the provisions of this article, under the supervision
and direction of the director. (1994, c. 61.)

§ 22-1-5. Jurisdiction vested in division.

Except as may be otherwise provided in this code, the division is hereby
designated as the lead regulatory agency for this state for all purposes of



§ 22-1-6

ENVIRONM ENTAL RESOURCES

federal legislation relating to all activities regulated under this chapter. (1994,
c. 61.) '

§ 22-1-6. Director of the division of environmental protec-
tion.

(a) The director is the chief executive officer of the division. Subject to
section seven [§ 22-1-7] of this article and other provisions of law, the director
shall organize the division into such offices, sections, agencies and other units
of activity as may be found by the director to be desirable for the orderly,
efficient and economical administration of the division and for the accomplish-
ment of its objects and purposes. The director may appoint assistants, hearing
officers, clerks, stenographers, and other officers, technical personnel and
employees needed for the operation of the division and may prescribe their
powers and duties and fix their compensation within amounts appropriated
therefor. -

(b) The director has the power to and may designate supervisory officers or
other officers or employees of the division to substitute for him or her on any
board or commission established under this code or to sit in his or her place in

‘any hearings, appeals, meetings or other activities with such substitute having

the same powers, duties, authority and responsibility as the director. Addition.
ally, the director has the power to delegate, as he or she considers appropriate,
to supervisory officers or other officers or employees of the division his or her
powers, duties, authority and responsibility relating to issuing permits, hiring
and training inspectors and other employees of the division, conducting
hearings and appeals and such other duties and functions set forth in this
chapter or elsewhere in this code.

(c) The director has responsibility for the conduct of the intergovernmental
relations of the division, including assuring: (1) That the diVision carries out its
functions in a manner which supplements and complements the environmen-
tal policies, programs and procedures of the federal government, other state
governments, and other instrumentalities of this state; and (2) that appropri-
ate officers and employees of the division consult with individuals responsible
for making policy relating to environmental issues in the federal government,
other state governments, and other instrumentalities of this state concerning
differences over environmental policies, programs and procedures and con-
cerning the impact of statutory law and rules upon the environment of this
state.

(d) In addition to other powers, duties and responsibilities granted and
assigned to the director by this chapter, the director is hereby authorized and
empowered to:

(1) Sign and execute in the name of the state by the “division of environ-
mental protection” any contract or agreement with the federal government or
its departV/q\ or agencies, subdivisions of the state, corporations, associa-
tions, part $ or individuals: Provided, That the powers granted to the
director to ¢ .nto agreements or contracts and to make expenditures and
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DIVISION OF ENVIRONMENTAL PROTECTION $ 22-1-6
interpreted as authority to exceed the powers heretofore granted by the
Legislature to the various commissioners, directors or board mefnbers of the
various departments, agencies or boards that comprise and are incorporated
into each secretary’s department pursuant to the provisions of chapter five-f
(§ 6F-1-1 et seq.] of this code; '

(2) Conduct research in improved environmental protection methods and ‘
disseminate information to the citizens of this state; _ _

(3) Enter private lands to make surveys and inspections for envnrom.nental
protection purposes; to investigate for violations of statutes or rules which the
division is charged with enforcing; to serve and execute warrants_ and pro-
cesses; to make arrests; issue orders, which for the purposes of this chapter
include consent agreements; and to otherwise enforce the statutes or rules
which the division is charged with enforcing; o ‘

(4) Acquire for the state in the name of the “division of envnronmer.ltal
protection” by purchase, condemnation, lease or agreement, or accep? or re:lect
for the state, in the name of the division of environmental p‘rotectlon, gifts,
donations, contributions, bequests or devises of money, security or property,
both real and personal, and any interest in such property; .

(6) Provide for workshops, training programs and other educational pro-
grams, apart from or in cooperation with o.ther gf)vernmentgl _agencies,
necessary to insure adequate standards of public service in the _lelsnon.. The
director may also provide for technical training an@ s_pec1ahzgd mstn.xctno'n of
any employee. Approved educational programs, training and mstruc'tlon tlmg
may be compensated for as a part of regular employment. The director is
further authorized to pay out of federal or state funds, or both, as such funds
are available, fees and expenses incidental to sgch educational programs,
training, and instruction. Eligibility for particip_atlon by employees will be in
accordance with guidelines established by the director; and . o

(6) Issue certifications required under 33 U.S.C. § 1341.. Prjxor to issuing
any such certification the director shall solicit from the dlvlsu.)n of. natural
resources reports and comments concerning the.p.os_mble certification. The
reports and comments shall be directed from the division of natural resources
to the director for consideration. ' '

(e) The director shall be appointed by the governor, by and with the advnct?
and consent of the Senate, and serves at the will and pleasure of the governor:
Provided, That in lieu of appointing a director, the governor may order the
secretary to directly exercise the powers of the direc't(.)r.. The secretary shall
designate the order in which other officials of t_;he dnvnsnor} shall act for and
perform the functions of the secretary or the dlre.ctor during the abseqce or
disability of both the secretary and the director or in the event of vacancies in

offices.
bo(tfl:; OAftf:ll?:iime of his or her initial appointmept, the director shall bfe at le?st
thirty years old and shall be selected with special referenc'e'and conglderatnon
given to his or her administrative experience .and z?bnht)fyto\hls or her
demonstrated interest in the effective and responsible regulat . energy
industry and the conservation and wise use of natural resour. lirector
chall hava at least a hachelor’s degree in a related field and shall have at least
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§ 22-1- ENVIRONMENTAL RESOURCES
three years of experience in a position of responsible i '
discipline xjelating to the duties and responsibill)ities for svh}?iglet;:e flitr(lei;::: v(:/li]ﬁ
lt))e responglble upon assumption of the office of director. The director shall not
ea .candldate for or hold any other public office, shall not be a member of an
political pgrty committee and shall immediately forfeit and vacate his or hei’
oﬂicg as director in the event he or she becomes a candidate for‘ or accepts
appomtmen_t to any other public office or political party committee P
(g) The director shall receive an annual salary of sixty-five thousz;nd dollars
and‘shall be allovyed and paid necessary expenses incident to the performance
of his or her.ofﬁcxal duties. Prior to the assumption of the duties of his or her
office, the director shall take and subscribe to the oath required of public
o(ﬁcgrg prescribed by section five, article four of the constitution oprest
Virginia and shall execute a bond, with surety approved by the governor, in the
penal sum of ten thousand dollars, which executed oath and bond shall l;e filed

in the office of the secretary of state. Premi i
e e iaton o S orary oL iums on the bond shall be paid from

§ 22-1-7. Offices within division.

Consistent with the provisions of this article i
minimum, maintain the following offices within the gl}sis(il(l)ﬁcmr shall, at 2

(1? The ofﬁcg of abandoned mine lands and reclamation, which is charged, at
a minimum, with administering and enforcing, under the supervision of éhe
director, the provisions of article two [§ 22-2-1 et seq.] of this chapter;

.(2) The‘ofﬁce of mining and reclamation, which is charged, at a mir’limum
wnth_ a'dmmister-ing and enforcing, under the supervision of ’the director the:
E;(;\;)lts:;ns of articles three and four [§§ 22-3-1 et seq. and 22-4-1 et seq.] of this
. (3). The office of air quality, which is charged, at a minimum, with admin-
istering and enforcing, under the supervision of the diector. the, provisions of
article five [§ 22-5-1 et seq.] of this chapter; A ’

(4)_ The office of oil and gas, which is charged, at a minimum, with
admm_nstering and enforcing, under the supervision of the direct(;r the
provisions of articles six, seven, eight, nine and ten [§§ 22-6-1 et seq 22-’,7-1 et
seq., 22-8-1 et seq., 22-9-1 et seq. and 22-10-1 et seq.] of this chapt;e’r'

(5)' The office of water resources, which is charged, at a minimu’m with
adm!n‘lstering and enforcing, under the supervision of the directo;' the
provisions of articles eleven, twelve, thirteen and fourteen [§§ 22-11-1 et, seq

T 22-12-1 et seq., 22-13-1 et seq. and 22-14-1 et seq.] of this chapter; and

(6). The office of waste management, which is charged, at a minimum, with
adm!nllstering and enforcing, under the supervision of the director’ the
prowsnons of articles fifteen, sixteen, seventeen, eighteen, nineteen and tv:rent
[§§ 22-15-1 et seq., 22-16-1 et seq., 22-17-1 et seq., 22-18-1 et seq., 22-19-1 e)t,
seq. and 22-20-1 et seq.] of this chapter. (1994, c. 61.) ’

§ 22-1-8. Supervisory officers.

(a) The director shall appoint a competent and qualified person to be chief of

aarh affico cnacifind in cantinn covoan [8 29171 ouf thic awvtisla TH Linfia skl
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DIVISION OF ENVIRONMENTAL PROTECTION .2-1-9
principal administrative officer of that office and is accountable and responsi-
ble for the orderly and efficient performance of the duties, functions and
services of her or his office.

(b) There shall be in the division such other supervisory officers as the
director determines is necessary to administer the functions of the division.
Such supervisory officers are “administrators” as such term is defined in
section two [§ 29-6-2], article six, chapter twenty-nine of this code, notwith-
standing the fact that the positions filled by such persons are not statutorily
created. Any such supervisory officer may be designated by the director as a
deputy director, assistant director, chief, administrator, or other administra-
tive title or designation. Each of the supervisory officers shall be appointed by
the director and serve at the will and pleasure of the director. The compensa-
tion of such supervisory officers shall be fixed by the director. A single
individual may be appointed to serve simultaneously in two distinct supervi-
sory positions, but in a case where such dual appointment is made, such
supervisory officer shall not receive additional compensation above that which

would be paid for serving in one supervisory position.

(c) A supervisory officer appointed pursuant to the provisions of this section
shall report directly to the director and shall, in addition to any functions
vested in or required to be delegated to such officer, perform such additional

functions as the director may prescribe.
(d) The supervisory officers of the division shall, before entering upon the

- discharge of their duties, take the oath of office prescribed by section five,

article four of the constitution of West Virginia, and shall execute a bond in the
penalty of two thousand dollars, with security to be approved by the governor,
conditioned upon the faithful discharge of their duties, a certificate of which
oath and which bond shall be filed in the office of the secretary of state.
Premiums on such bond shall be paid from the division funds. (1994, c. 61.)

§ 22-1-9. Environmental protection advisory council.

(a) There is created within the department of commerce, labor and environ-
mental resources the environmental protection advisory council. The environ-
mental protection advisory council consists of seven members. The director
gerves as an ex officio member of the council and as its chair. The remaining six
members are appointed by the governor. Each member serves for a term of four
years and may be reappointed. Of the members of the council first appointed,
two shall be appointed for terms ending on the thirtieth day of June, one
thousand nine hundred ninety-six, and two each for terms ending one and two
years thereafter. Vacancies on the council shall be filled within sixty days after
the vacancy occurs.

(b) Two members of the council shall represent industries regulated by the
division or their trade associations. Two members shall represent organiza-
tions advocating environmental protection. One member shall represent
organizations representing local governments. One member shall represent
public service districts. In making subsequent appointments this balance of
membership shall be maintained.
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§ 22-1-1. ENVIRONMENTAL RESOURCES

.(c) Appointed me_mbers shall be paid the same compensation and expense
relrf)bursement as i8 paid to members of the Legislature for their interim
duties as rgcommended by the citizens legislative compensation commission
and au.thonzed by law for each day or portion thereof engaged in the discharge
of official duties.
h(q) The council shall meet at least once every quarter and at the call of the
chair.,

(e) The council shall:

(1) Consul.t with and advise the director on program and policy develop-
ment, problgm solving and other appropriate subjects;

(_2) Identify and define problems associated with the implementation of the
policy set forth in section one [§ 22-1-1)] of this article; .

3) .Prowde and disseminate to industry and the public early identification
of major federal program and regulatory changes;

(4) Provide a forum for the resolution of conflicts between constituency
groups;

(5_) To the extent possible, strive for consensus on the development of overall
environmental policy; and :

(6) Provide an annual report to the Joint committee on government and
ﬁr}ance on or before the first day of January of each year relating to its findings
w3th reggrd to the division’s performance during the previous year. The report
will specifically address the division’s performance in accomplishing the nine

purposes set forth in subsection (b), section one [§ 22-1-1(b)] of this article.
(1994, c. 61.)

§ 22-1-10. Allocation of appropriations and effect on per-
sonnel.

(a) The director may, with the exception of the spe!'g:ial reclamation fund
gstablished in section eleven [§ 22-3-11], article three of this chapter, expend,
in accordance with the provisions of chapter five-a [§ 5A-1-1 et seq.] of this
code, from special revenue accounts, and funds established pursuant to this
chapter and chapters twenty-two-b and twenty-two-c [§§ 22B-1-1 et seq. and
22C-1-1 et seq.] of this code, amounts necessary to implement and administer
the general powers, duties and responsibilities of the division of environmental
protection: Provided, That federal funds required by law to be expended for a
specific purpose may not be expended for any purpose contrary to the laws,
rules or regulations of the federal government.

(b) With respect to employees affected by the creation of the division or the
transfer of functions and offices to the division the layoff and recall rights of
such employees within the classified service of the state as provided in
subsections (5) and (6), section ten {§§ 29-6-10(5) and 29-6-10(6)), article six,
chapter twenty-nine of this code are limited to the department of commerce,

labor and—vironmental resources and further limited to an occupational

group su ally similar to the occupational group established by the
classificat.. 1 compensation plan for the classified service of the agency or
hoard in whien the emetvae was emploved  Providyd That tho amnlie. b

i

DIVISION OF ENVIRONMENTAL PROTECTION s 22-1-11
the qualifications established for the job class. The duration of recall rights
provided in this subsection is limited to two years or the length of tenure,
whichever is less. Except as provided in this subscction, nothing contained in
this section abridges the rights of employees within the classified service of the
state as provided in sections ten and ten-a, article six, chapter twenty-nine
[§§ 29-6-10 and 29-6-10a] of this code.

(¢) The director is empowered to authorize the payment of all or any part of
the reasonable expenses of employees of the division in moving their household
furniture and effects as a result of a reassignment of such employee caused by
a transfer of functions or offices to the division. (1994, c. 61.)

§ 22-1-11. Saving provisions.

(a) All orders, determinations, rules, permits, grants, contracts, certificates,
licenses, waivers, bonds, authorizations and privileges which have been
issued, made, granted, or allowed to become effective by the governor, any state
department or agency or official thereof, or by a court of competent jurisdiction,
in the performance of functions which have been transferred to the director or

" to the division, and were in effect on the date such transfer occurred continue

in effect, for the benefit of the division, according to their terms until modified,
terminated, superseded, set aside, or revoked in accordance with the law by
the governor, the secretary, the director, or other authorized official, a court of
competent jurisdiction, or by operation of law.

(b) Any proceedings, including notices of proposed rule making, or any
application for any license, permit, certificate, or financial assistance pending
before any department, division or other office, functions of which were
transferred to the division are not affected by the transfer. Orders issued in
any such proceedings shall continue in effect until modified, terminated,
superseded, or revoked by the governor, the secretary, the director, by a court
of competent jurisdiction, or by operation of law. Nothing in this subsection
prohibits the discontinuance or modification of any such proceeding under the
same terms and conditions and to the same extent that such proceeding could
have been discontinued or modified if the division had not been created or if
functions or offices had not been transferred to the division. The director is
authorized to propose legislative rules in accordance with the provisions of
chapter twenty-nine-a-[§ 29A-1-1 et seq.} of this code for the orderly transfer
of proceedings continued under the provisions of this subsection.

(c) Except as provided in subsection (e) of this section, the creation of the
division and the subsequent transfer of functions to it do not affect suits
commenced prior to the effective date of the creation or any transfer of
functions or offices to it, and in all such suits, proceedings shall be had, appeals
taken, and judgments rendered in the same manner and with like effect as if
the creation or transfer had not occurred.

{d) No suit, action or other proceeding commenced by or ag}mgt any officer
in the official capacity of such individual as an officer of - " rtment,
division or other office, functions of which were transferre. livision
ohatea hv rencon of such transfer. No cause of action by or against any
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dgpartment, division or other office, functions of which were transferred to the
divigion, or by or against any officer thereof in the official capacity of such
officer, abates by reason of the transfer.

(e) If, before the transfer, any department, division or other office, or officer
thereof in the official capacity of such officer, was a party to a suit, and any
function of such department, division or other office, or officer was transferred
to the secretary, the director or other officer of the division, then such suit shall

be cqntinued with the secretary, the director or other appropriate officer
substituted or added as a party. (1994, c. 61.)

§ 22-1-12. Public information.

The division shall collect, organize and from time to time distribute to the

public, through news media or otherwise, interesting facts, information and

data concerning the state’s environment and its environmental regulatory
programs. The director may organize and promote lectures, demonstrations,
symposiums, schools and other educational programs relating to the state’s
environment and its protection. Video tapes, motion pictures, slide films and
other photographic services may be provided for instruction on the environ-
ment and its protection for schools, other governmental agencies, and civic
organizations under such rules as may be prescribed by the director. '

The director shall select and designate a competent and qualified person as -

division public information officer, who is responsible for the organization and
management of the division’s public information and public affairs programs.
(1994, c. 61.)

§ 22-1-13. Notification of permitting decisions.

Any person may request the director to notify the person of a decision to
issue or deny a specific permit applied for under this chdpter. The request must
be in writing and received by the director within the public comment period or
at a public hearing held for the specific permit application. If there is no public
comment period or public hearing held for the specific permit application the
director is required to make the notification under this section only if the
request for notification is received by the director at least two working days
prior to notifying the applicant of the decision. The director shall notify all
persons who have made a timely request under this section of the decision on
the application at the same time the applicant is notified of the decision. The
notification shall advise the person of any appeal rights under this chapter.
(1994, c. 61.)

§ 22-1-14. Stream restoration fund; creation; special ac-
count; purposes and expenditures. '

(a) There is hereby created in the state treasury a special interest bearing
account known as the “stream restoration fund.” Moneys received by the
division pursuant to transfers from any other account lawfully transferred,
from the federal government and other sources. from mitigation. monevs fram

DIVISION OF ENVIRONMENTAL PROTECTION - . «2-1-1H

gifts, bequests, donations and contributions, and other moneys lawfully
received from whatever source, may be deposited in the state treasury to the
credit of the stream restoration fund.

(b) Expenditures from the fund are not authorized from collections but shall
only be authorized by line item appropriation by the Legislature. The moneys
are to be used and expended for the restoration and enhancement of the
streams and water resources of this state which have been affected by coal
mining or acid mine drainage. (1994, c. 61.)

§ 22-1-15. Laboratory certification; rules; fees; revocation
and suspension; environmental laboratory
certification fund; programs affected; and ap-
peals.

(a) The director shall promulgate rules to require the certification of
laboratories conducting waste and wastewater tests and analyses to be used
for purposes of demonstrating compliance under the covered statutory pro-
grams, including reasonable annual certification fees based upon the type or
classification of tests or analyses being conducted by laboratories not to exceed
an annual program aggregate of one hundred fifty thousand dollars, to be
assessed against laboratory owners or operators in such an amount as is
necessary to cover the actual costs of administration of this program and the
processing of certification applications, to be deposited in the state environ-
mental laboratory certification fund created pursuant to this section. By the
first day of July of each year beginning the first day of July, one thousand nine
hundred ninety-five, the director shall provide to the secretary a written report
reflecting funds collected, how the funds were expended, and an assessment of
the adequacy of the funding to administer the program.

(b) After the effective date of the rules promulgated pursuant to this section,
waste and wastewater tests and analyses conducted in laboratories that are
not certified for the parameters or toxicity being tested or analyses shall not be
accepted by the division, except as otherwise provided, as being in compliance
with the requirements, rules or orders of the division issued under authority of
one or more of the covered statutory programs: Provided, That field tests and
remote monitoring or testing equipment which is conducted or located away
from any laboratory shall not be deemed a laboratory for purposes of assessing
the fee but shall be subject to such quality assurance and quality control
standards as may be established by the director in rules promulgated pursuant
to this section. The director shall provide by rule for the granting of certifica-
tion for laboratories located outside of West Virginia without performance
testing or assessment of certification fee pursuant to this section if such
laboratories provide written documentation that approval has been received
under requirements in another state determined by the director to be equiv-
alent to the West Virginia laboratory certification program. Such reciprocal
certification shall be granted only for testing methods and parameters for
which the laboratory holds a valid authorization in such other state and only
for laboratories in states which allow reciprocity with respect to laboratories
located in this state
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(c) Application shall be made to the director for approval or certification by
laboratories on forms and in a manner prescribed by the director.

(d) Certification shall be renewed on an annual basis. The existing certifi-
cation shall remain in effect until the director notifies the applicant for renewal
that renewal of certification has been granted or denied.

(e) Certification shall be granted for those tests or parameters for which the
laboratory demonstrates adequate performance on performance evaluation
tests based on the criteria established in rules by the director. The director
shall, by rule, establish criteria governing what shall be considered in any
decision to deny or issue a certification.

(f Failure to comply with the requirements of the applicable analytical
methods and procedures or standards specified in the rules of the director shall
be grounds for revocation or suspension of certification for the affected test
procedures or parameters,

(g) No person subject to the covered statutory programs shall be allowed to
use data or test results from waste and wastewater tests and analyses
conducted at laboratories lacking certification for purposes of demonstrating
compliance under the covered statutory programs: Provided, That any person
whose data or test results are invalidated because such person had relied upon
a laboratory which loses its certification, shall be granted thirty days after
notice thereof by the director during which data or test results may be repeated
or reanalyzed by a certified laboratory for purposes of demonstrating compli-
ance under the covered statutory programs.

(h) A special revenue fund designated the “environmental laboratory certi-
fication fund” shall be established in the state treasury on the first day of July,
one thousand nine hundred ninety-four. The net proceeds of all fees collected
pursuant to this section shall be deposited in the environmental laboratory
certification fund. Upon line item appropriation by the Legislature, the
director shall expend the proceeds of the environmentsl laboratory certifica-
tion fund solely for the administration of the requirements of this section:
Provided, That for fiscal year one thousand nine hundred ninety-five, expen-
ditures are permitted from collection without further appropriation by the
Legislature. .

(i) For purposes of this section, “covered statutory program” means one of
the regulatory programs developed under statutory authority of one of the
following acts of the Legislature: Water Pollution Control Act, article eleven
[§ 22-11-1 et seq.] of this chapter; Hazardous Waste Management Act, article
eighteen [§ 22-18-1 et seq.] of this chapter; Hazardous Waste Emergency
Response Fund Act, article nineteen [§ 22-19-1 et seq.] of this chapter;
Underground Storage Tank Act, article seventeen {§ 22-17-1 et seq.] of this
chapter; the Solid Waste Management Act, article fifteen [§ 22-15-1 et seq.] of
this chapter; or the Groundwater Protection Act, article twelve [§ 22-12-1 et
seq.] of this chapter.

()) Any—xson adversely affected by an order or action by the director —~

pursuar "g section, or aggrieved by the failure or refusal of the director t¢'
act withi. asonable time, or by the action of the director in granting or
denving a certification or renewal thereof. may appeal to the environmental

PRIVATE REAL PROPERTY PROTECTION § 22-1A-3
quality board pursuant to article one [§ 22B-1-1 et seq.], chapter twenty-two-b
of this code.

(k) The provisions of this section shall apply only to tests and analyses of
waste or wastewater subject to regulation by the division of environmental
protection. The provisions of this section do not apply to tests or analyses of
potable or drinking water. (1994, c. 61.)

ARTICLE 1A.
PRIVATE REAL PROPERTY PROTECTION.
Sec. Sec.
22-1A-1. Short title. 22-1A-4. - Buffer zones.
22-1A-2. Legislative findings and purpose. 22.1A-6. Remedies.
22-1A-3. Actions by division of environmental Scope of application.

22-1A-6.
protection; requirement for as- .
sessment. :

§ 22-1A-1. Short title.
This article shall be known and may be cited as the “Private Real Property

Protection Act”. (1994, c. 61.)

§ 22-1A-2. Legislative findings and purpose.

It is the policy of this state that action by the division of environmental
protection affecting private real property is subject to such protection as is
afforded by the constitutions of the United States and of West Virginia and the
principles of nuisance law. The Legislature intends that the division of
environmental protection follow certain procedures to ensure constitutional
protection of private real property rights, while also meeting its obligation to
protect the quality of the environment, and reduce the burden on citizens, local
governments and this state caused by certain actions affecting private real
property. The purpose of this article is to establish an orderly, consistent
process that better enables the division to evaluate how potential administra-
tive action by it may affect privately owned rzal property. It is not the purpose
of this article to reduce or expand the scope of private real property protections
provided in section nine, article three of the constitution of West Virginia and
the fifth and fourteenth amendments of the constitution of the United States,
as those provisions have been and may in the future be interpreted by the state
and federal courts of competent jurisdiction with respect to such matters for
this state. (1994, c. 61.)

§ 22-1A-3. Actions by division of environmental protec-
tion; requirement for assessment.

(a) Whenever the division of environmental protection consic ction
Jithin its statutory authority that is reasonably likely to deprive ereal
nronerty owner of his or her nropertv in fee simple or to deprive an owner of all
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§ 22-1n-4 ENVIRONMENTAL RESOURCES
productive use of his or her private real property, it shall prepare an
assessment that includes, but need not be limited to, the following:

(1) An identification of the risk created by the private real property use, and
a description of the environmental, health, safety, or other benefit to be
achieved by the proposed action;

(2) The anticipated effects, if any, on other real property owners or on the
environment if the division does not take the proposed action;

(3) An explanation of how the division believes its action advances the
purpose of protecting against the risk;

(4) The reasons that the division believes that its action is likely to result in
requiring the state, under applicable constitutional principles and case law, to
compensate the owner of private real property, including a description of how
the action affects the use or value of private real property;

(5) Alternatives, if any, to the proposed action that the division believes will
fulfill the legal obligations of the division, reduce the impact on the private real
property owner and reduce the likelihood of requiring compensation; and

(6) An estimate of the cost to the state for compensation in the event such
compensation is required.

No assessment is required under this artlcle, unless the West Virginia
Supreme Court of Appeals or the United State Supreme Court has under
similar factual circumstances required compensation to be paid.

(b) In the case of an immediate threat to human health and safety that
constitutes an emergency and requires an immediate response, the assessment
required by this section may be delayed until after the emergency response is
completed.

(¢) The following do not require an assessment under this section:

(1) Licensing or permitting conditions, requirements or limitations to the
use of private real property pursuant to any apﬁ)licable state or federal
statutes, rules or regulations; or

(2) Rules and emergency rules of the division that are reasonably likely to
limit the use of private real property pursuant to any applicable state or
federal statutes, rules or regulations; or

(3) Enforcement actions undertaken by the division pursuant to any appli-
cable state or federal statutes, rules or regulations. (1994, c. 61.)

§ 22-1A-4. Buffer zones.

(a) Prior to the division of environmental protection requiring that a buffer
zone be created on private real property, the division shall prepare a report
which shall identify the public purpose or policy which is to be served by the |
creation of the buffer zone and how the creation and maintenance of the buffer |
zone promotes or fulfills that public purpose or policy. This report is in addition :

to any other assessment required pursuant to the provisions of this article.
(b) Any report made pursuant to this section is public information.
(¢) In the case of an immediate threat to human health and safety that

constitutes an emergency and requires an immediate response, the report '

requnred by this section may be delayed until after the emergency response is
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ABANDONED MINE LANDS AND RECLAMATION ACT * 1A-6

§ 22-1A-5. Remedies.

When a court of competent jurisdiction determines that action of the division
of environmental protection, within its statutory authority, requires that
compensation be paid to a private real property owner pursuant to section
nine, article three of the constitution of West Virginia, or the fifth or fourteenth
amendments of the constitution of the United States or the principles of
nuisance law, the private real property owner is also entitled to his or her
reasonable attorney fees and costs:

(1) If the court determines that the division failed to perform the assess-

ment required in section three [§ 22-1A-3] of this article; or

(2) If the court determines that the division performed the assessment
required in section three of this article but failed to conclude that its action was
reasonably likely to require compensation to be paid to the private real

property owner. (1994, c. 61.)

§ 22-1A-6. Scope of application.

The provisions of this article only apply to the programs administered by the
division of environmental protectlon on the effective date of this article. (1994,

. ¢ 61)

Editor's notes. — This section contains a
reference to “the effective date of this article.”

Acts 1994, c. 61 provided that this article take
effect June 10, 1994,

ARTICLE 2.
ABANDONED MINE LANDS AND RECLAMATION ACT.

Sec.

22-2-1.  Short title.

22-2-2. Legislative findings; intent and pur-
pose of article; jurisdiction and
authority of director.

22-2-3. Definitions.

22-2-4. Abandoned land reclamation fund and
objectives of fund; lands eligible
for reclamation.

22-2.5. Powers and duties of director; pro-
gram plans and reclamation
projects.

22-2.6. Acquisition and reclamation of land

Edltor's notes. — Acts 1994, c. 61 amended
and reenacted this article, substituting present
§6 22-2-1 to 22-2-9 for former §§ 22-2-1 to
22-2-3 (enacted by Acts 1985, c. 77), concerning
the interstate mining compact. The new provi-
sions are sufficiently different from former
§8 22-2-1 to 22-2-3 that a detailed explanation
of the changes and the retention of historical

Sec.
adversely affected by past coal
surface-mining practices.

Liens against reclaimed land; petition
by landowner; appeal; priority
of liens.

Filling voids and sealing tunnels.

General and miscellaneous powers
and duties of director; coopera-
tive agreements; injunctive re-
lief, water treatment plants and
facilities; transfer of funds and
interagency cooperation.

22-2-7.

[
& 83
& 1
©®

citations from the former laws were
impracticable.

Michie's Jurisprudence. — See generally
13A M.J., Mines and Minerals.

W. Va. Law Review. -— Flannery and Po-
land, “Hazardous Waste Management Act —

Closing the Circle,"84 W Va. L. Rev. 347 (1982).
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and. upon convictig Retroactivity. — The provisions of former action filed six years prior to the effective date

$ 20-6D-25, which were similar to those in this  of that section. Reynolds v. Pardee & Curtin
section, were not applied retroactively to an  Lumber, 172 W. Va. 804, 310 S.E.2d 870 (1983).

§ 22-4-23. Validity and construction of existing surface-
mining permits.

Any valid surface-mining permit existing on the effective date of this article
shall remain in full force and effect until such permit expires under its terms
or is otherwise terminated under the provisions of this article. The provisions
. 50? deposit in of this section do not require the regrading or replanting of any area on which
’eum the area wif such work was satisfactorily performed prior to the effective date of this
stitute any suit article. (1994, c. 61.)
Jd'the provisions

Editor's notes. — This section contains a  this article, passed on March 12, 1994 and
reference to “the effective date of this article.” became effective ninety days from passage.
Acts 1994, c. 61, which amended and reenacted

ARTICLE 5.
AIR POLLUTION CONTROL.

Sec.
Declaration of policy and purpose. divisions; conflicting statutes
Definitions. repealed.
Causing statutory pollution unlawful;  22.5.10. Records, reports, data or informe
‘article not to provide persons confidentiality; proce
with additional legal remedies. upon request to inspect «

Powers and duties of director; and  99.5.11. Construction, modification or :.

legal services; rules. tion permits required for sta-
[ssuance of cease and desist orders by tionary sources of air pollut-

director; service; permit suspen- ants.

sion, modification and revoca- 22-5-12. Operating permits required for sta-

tion; appeals to board. tionary sources of air poilution
Penalties; recovery and disposition; N ’
4 positi 22-5-13. Consolidation of permits.

duties of prosecuting attorneys. o . : .
Applications for injunctive relief. 22-3-14. Administrative review of permit ac-
Emergencies. ' tions.

Powers reserved to secretary of the 22-5-15. Motor vehicle pollution, inspection
department of health and hu- and maintenance.

man resources, commissioner of  22-5-16. Small business environmental com-
bureau of public health, local pliance assistance program.
health boards and political sub- compliance advisory panel.

Editor's notes. — Acts 1994, c. 61 amended  visions are sufficiently different from former
:r‘d, reenacted this article substituting present  §§ 22-5-1 and 22-5-2 that a detailed explana-
',5 22-5-1 t0 22-5-16 for former §§ 22-5-1 and  tion of the changes and the retention of histor:
22-3-2 :enacted by Acts 1985, c¢. 77, and ical citations from the former laws were im-
amended by Acts 1986. ¢. 107; and 1993, c. 91) practicable.

<rcerming the board of appeals. The new pro-

-~ . .
~&Circuifd
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ENVIRONMENTAL RESOURCES

§ 22-5-1. Declaration of policy and purpose.

It is hereby declared to be the public policy of this state and the purpose of
this article to achieve and maintain such levels of air quality as will protect
human health and safety, and to the greatest degree practicable, prevent
injury to plant and animal life and property, foster the comfort and conve-
nience of the people, promote the economic and social development of this state
and facilitate the enjoyment of the natural attractions of this state.

To these ends it is the purpose of this article to provide for a coordinated
statewide program of air pollution prevention, abatement and control; to
facilitate cooperation across jurisdictional lines in dealing with problems of air
pollution not confined within single jurisdictions; and to provide a framework
within.which all values may be balanced in the public interest. '

Further, it is the public policy of this state to fulfill its primary responsibility

‘for assuring air quality pursuant to the “Federal Clean Air Act,” as amended.

(1994, c. 61.)

Editor’s notes. — The Federal Clean Air
Act, referred to in this section, is codified as 42
U.S.C. § 7401 et seq.

W. Va. Law Review. — Flannery and Po-
land, “Hazardous Waste Management Act —
Closing the Circle,”84 W. Va. L. Rev. 347 (1982).

Matlley, “Acid Rain: A Decade of Footdragging
May Be Coming to an End,” 91 W. Va. L. Rev.
817 (1989).

Teague, Lerner, Schulze, Fichthorn, “The De-
bate Over the Adequacy of the United States

§ 22-5-2. Definitions.

Approach to Acid Deposition: The Electric Util-
ity Industry Perspective,” 91 W. Va. L. Rev. 84§
(1989).

The control of air pollution is a legiti-
mate legislative function under the palice
power. Op. Att’y Gen., Feb. 1, 1980, No. 49.

Basis of authority. — Provisions of this
article serve as a basis for the authority needed
by the air pollution control commission. Op.
Att’y Gen., Nov. 30, 1973.

{

The terms used in this article are defined as follows: ‘ :

(1) “Air pollutants” means solids, liquids or gases which, if discharged into
the air, may result in a statutory air pollution.

(2) “Board” means the air quality board continued pursuant to the provi-
sions of article two [§ 22B-2-1 et seq.], chapter twenty-two-b of this code.

(3) “Director” means the director of the division of environmental protection
or such other person to whom the director has delegated authority or duties
pursuant to sections six or eight [§ 22-1-6 or § 22-1-8), article one, chapter

twenty-two of this code.

(4) “Discharge” means any release, escape or emission of air pollutants into

the air.

(5) “Person” means any and all persons, naturai or artificial, including the
state of West Virginia or any other state, the United States of America, any
municipal, statutory, public or private corporation organized or existing under
the laws of this or any other state or country, and any firm, partnership or
association of whatever nature.

‘" “@ensataru air nollution” means and is limited to the discharge into the

s eia v inaraganice)
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lnifnal or plant life, or property, or which would interfere with the enjoyment
of life or property. (1994, c. 61.)

$ 22-5-3. Causing statutory pollution unlawful; article not

to provide persons with additional legal rem-
edies.

It is unlawful for any person to cause a statutory air pollution, to violate the
provisions of this article, to violate any rules promulgated pursuant to this
article to operate any facility subject to the permit requirements of the director
without a valid permit, or to knowingly misrepresent to any person in the state
of West Virginia that the sale of air poliution control equipment will meet the
standards of this article or any rules promulgated pursuant to this article.
Nothing contained in this article provides any person with a legal remedy or
basis for damages or other relief not otherwise available to such person
immediately prior to enactment of this article. (1994, c. 61.)

§ 22-5-4. Powers and duties of director; and legal services;
rules.

‘() The director is authorized:

(1) To develop ways and means for the regulation and control of pollution of
the air of the state; '

(2) To advise, consult and cooperate with other agencies of the state,
political subdivisions of the state, other states, agencies of the federal govern-

| ment, industries, and with affected groups in furtherance of the declares

purposes of this article;

(3) To encourage and conduct such studies and research relating tr
pollution and its control and abatement as the director may deem ady’
and necessary;

(4) To promulgate legislative rules in accordance with the prehat
chapter twenty-nine-a [§ 29A-1-1 et seq.] of this code not inconsis t nor
peovisions of this article, relating to the control of air pollution:

 #o rule of the director shall specify a particular manufacturer ded, nor
8 single specific type of construction nor a particular met ationship: -
except as specifically required by the “Federal Clean Air Ag{or hereafter
ﬁa_ll' any such rule apply to any aspect of an employer-¢ rogram except >
Provided, however, That no legislative rule or program ffitten finding for i

ldopte('i s!lall be any more stripgent than any federg{able evidence for
o the limited extent that the director first makes 9frginia or some area
‘any such departure that there exists scientifica” !
such rule or program reflecting factors unique provisions of this article }
theroof; : :
+ (8) To enter orders requiring compliancegs administer oaths, make |
_.i.d the rules 'lawfully promulgated hereypromulgation of rules and the
: {6) To consider complaints, subpoe
Iavestigations and hold hearings relf)r
.- N | R |
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§ 22-54 ENVIRONMENTAL RESOURCES

(7) To encourage voluntary cooperation by municipalities, counties, indus-
tries and others in preserving the purity of the air within the state;

{8) To employ personnel, including specialists and consultants, purchase
materials and supplies, and enter into contracts necessary, incident or conve:
nient to the accomplishment of the purpose of this article;

(9) To enter and inspect any property, premise or place on or at which a
source of air pollutants is located or is being constructed, installed or
established at any reasonable time for the purpose of ascertaining the state of
compliance with this article and rules promulgated under the provisions of this
article. No person shall refuse entry or access to any authorized representative
of the director who requests entry for purposes of inspection, and who presents
appropriate credentials; nor shall any person obstruct, hamper or interfere
with any such inspection: Provided, That nothing contained in this article
eliminates any obligation to follow any process that may be required by law;

(10) Upon reasonable evidence of a violation of this article, which presents
an imminent and serious hazard to public health, to give notice to the public or
to that portion of the public which is in danger by any and all appropriate
means; :

{11) To cooperate with, receive and expend money from the federal govern-
ment and other sources; and the director may cooperate with .any public or
private agency or person and receive therefrom and on behalf of the state gifts,
donations, and contributions, which shall be deposited to the credit of the “Air
Potlution Education and Environment Fund” which is hereby continued in the
state treasury. The moneys collected pursuant to this article which are directed
to be deposited in the air pollution education and environment fund must be
deposited in a separate account in the state treasury and expenditures for
purposes set forth in this article are not authorized from collection but are to
be made only in accordance with appropriation andyin accordance with the

provisions of article three [§ 12-3-1 et seq.], chapter twelve of this code and
upon fulfillment of the provisions set forth in article two (§ 5A-2-1 et seq.],
chapter five-a of this code. Amounts collected which are found from time to
time to exceed the funds needed for the purposes set forth in this article may
be transferred to other accounts or funds and redesignated for other purposes
by appropriation of the Legislature;

(12) To represent the state in any and all matters pertaining to plans,
procedures and negotiations for interstate compacts in relation to the control
of air pollution;

(13) To appoint advisory councils from such areas of the state as he or she
may determine. The members shall possess some knowledge and interest in
matters pertaining to the regulation, control and abatement of air pollution.
The council may advise and consult with the director about all matters
pertty’»iqg to the regulation, control and abatement of air pollution within
such

(14
ing air |

:quire any and all persons who are directly or indirectly dischr
.utants into the air to file with the director such information as

~

-~ o= mmannar nrescribed by him or her for such o
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outlets, processes employed, fuels used and the nature and time periods of
duration of discharges. Such information shall be filed with the director, when
and in such reasonable time, and in such manner as the director may
prescribe;

(16) To require the owner or operator of any stationary source discharging
air pollutants to install such monitoring equipment or devices as the director
may prescribe and to submit periodic reports on the nature and amount of such
discharges to the director;

(16) To do all things necessary and convenient to prepare and submit a plan
or plans for the implementation, maintenance and enforcement of the “Federal
Clean Air Act,” as amended: Provided, That in preparing and submitting each
such plan the director shall establish in such plan that such standard shall be
first achieved, maintained and enforced by limiting and controlling emissions
of pollutants from commercial and industrial sources and locations and shall
only provide in such plans for limiting and controlling emissions of pollutants
from private dwellings and the curtilage thereof as a last resort: Provided,
however, That nothing herein contained affects plans for achievement, main-
tenance and enforcement of motor vehicle emission standards and of standards
for fuels used in dwellings;

(17) To promulgate legislative rules, in accordance with the provisions of
chapter twenty-nine-a [§ 29A-1-1 et seq.] of this code, providing for the
following:

(A) Procedures and requirements for permit applications, transfers and
modifications and the review thereof;

(B) Imposition of permit application and transfer fees;

{C) Establishment of criteria for construction, modification, relocation and
operating permits;

(D) Imposition of permit fees and of certificate fees: Provided, That any
person subject to operating permit fees pursuant to section twelve of this
article is exempt from imposition of the certificate fee; and

(E) Imposition of penalties and interest for the nonpayment of fees.

The fees, penalties and interest shall be deposited in a special account in the

AIR POLLUTION CONTROL

* state treasury designated the “Air Pollution Control Fund”, formerly the “Air

Pollution Control Commission Fund”, which is hereby continued to be appro-
priated for the sole purpose of paying salaries and expenses of the board, the
office of air quality and their employees to carry out the provisions of this
article: Provided, That the fees, penalties and interest collected for operating
permits required by section twelve {§ 22-5-12] of this article shall be expended
solely to cover all reasonable direct and indirect costs required to administer

- the operating permit program. The fees collected pursuant to this subdivision

must be deposited in a separate account in the state treasury and expenditures

for purposes set forth in this article are not authorized from collections but are

© to be made only in accordance with appropriation and in accordance with the

provisions of article three [§ 12-3-1 et seq.}, chapter twelve of this code and
upon fulfillment of the provisions set forth in article two [~ ™" * et seq.],
chapter five-a of this code. Amounts collected which are fc time to
tlma tn avceed the funds needed for the purposes set forth in un. _.cicle may
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be transferred to other accounts or funds and redesignated for other purposes
by appropriation of the Legislature: Provided, however, That for fiscal year one
thousand nine hundred ninety-three, expenditures are permitted from collec-
tions without appropriation by the Legislature; and ,

(18) Receipt of any money by the director as a result of the entry of any
consent order shall be deposited in the state treasury to the credit of the air
pollution education and environment fund.

(b) The attorney general and his or her assistants and the prosecuting
attorneys of the several counties shall render to the director without additional
compensation such legal services as the director may require of them to enforce

N

il
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Commission regulation found valid un-
der this eection. — The requirement of a
compliance program and schedule found in sec-
tion 8 of the air pollution control commission
regulation II (1972) is found to be valid and
‘reasonable under this section. Op. Att’y Gen.,
Mar. 12, 1973,

Review of complex sources authorized.
— This section authorizes the promulgation by

the West Virginia air pollution control comnis-
sion of a regulation requiring review of complex
sources as to their direct and indirect effects.
Op. Att'y Gen., Nov. 30, 1973.

And is necessary and convenient to the
pPreparation and submission of a plan for
the implementatlon, maintenance and en-
forcement of air quality standards. Op
Att’y Gen., Nov. 30, 1973,

§ 22-5-5. Issuance of cease and desist orders by director;
service; permit suspension, modification and

the provisions of this article. (1994, c. 61.)

Editor’s notes. — The Federal Clean Air
Act, referred to in (aX16), is codified as 42
U.S.C. § 7401 et seq.

Texthooks. — Administrative Law in West
Virginia (Neely), §§ 4.07, 6.16.

W. Va. Law Review. — Flannery and Po-
land, “Hazardous Waste Management Act —
Closing the Circle,” 84 W. Va. L. Rev. 347 (1982).

Federal Clean Air Act intended as com-
parative base for regulations. — The Fed-
eral Clean Air Act, 42 US.C. § 7401 et seq., as
amended, was intended to be the comparative
base for the commission's regulations, rules or
standards, etc., under § 16-20-56(4). Op. Atty
Gen,, Nov. 15, 1979.

Stringency of regulations limited by fed-
eral standards. — The commission cannot
regulate sources more stringently than applica-
ble Environmental Protection Agency (EPA)
prevent significant deterioration (PSD) re-
quirements, new source performance standards
or Standards for Hazardous Air Pollutants
(NESHAP) regulations unless necessary to at-
tain and maintain ambient air quality stan-
dards. Op. Att'y Gen., Nov. 15, 1979.

The commisgsion can regulate existing
sources as stringently as it desires. Op.
Aty Gen., Nov. 15, 1979.

When the commisslon regulates a source
which has two differing federal require-
ments, the commission can regulate as strin-
gently as the stricter federal requirement. Op.
Att'y Gen., Nov. 15, 1979.

Regulation of new sources in attain-
ment areas. — The commission can regulate
new sources in attainment areas in the same
way as it regulates sources in nonattainment
areas. Op. Att'y Gen., Nov. 15, 1979.

The first proviso of former § 18-20-6(4),
see now this sectlon, means that the com-
mission could not require a pollution source to:
(1) install a particular manufacturer’s equip-
ment to the exclusion of all other, (2) use a
specific type of construction, or (3) use a partic-
ular method of compliance to the exclusion of
-1 atbnes ta eaminlv with the commission'’s

amended, specifically requires it. Op. Att'y
Gen., Nov. 16, 1979.

The second proviso of subdivision (4) is
applicable only when the federal govern-
ment has a rule, regulation, program, plan or
standard for the same source which the com-
mission will regulate. Op. Att'y Gen., Nov. 15,
1979.

A commission regulation permitting cer-
tain poilution sources_ to “bank” their ex-
ceas emisslon offset credits was a reason-
able regulation within the commission’s
authority under subdivision (1), and reasonably
related to the purpose of the legislative enact-
ment. Op. Att'y Gen., Feb. 1, 1980, No. 49.

The provision of subdivision (4) that no com-
mission rule be more stringent than the federal
regulations was met by a rule permitting, for
two years only, the “banking” by pollution
sources of excess emission offset credits, be-
cause federal rpgulations would permit the
State to prohibit such banking altogether. Op.
Att'y Gen., Feb.'1, 1980, No. 49.

Municipality may not enforce conflict
ing local laws. — The city of Wheeling, in the
absence of an express grant of the State, may
not enforce local laws which are in conflict with
or inconsistent with the general laws or stat-
utes of the State and, therefore, would be
prohibited from enforcing provisions of a local
ordinance relating to emission standards which
are either less restrictive or more restrictive
than the emission standards established by the
West Virginia air pollution control commission.
Op. Att'y Gen., Mar. 30, 1972.

A gsecond public hearing or a contin-
uance of a public hearing can be held at the
discretion of the air poilution control commis-
sion after compliance with applicable laws as to
notice, and if neither the request for a second
public hearing nor a request for a continuance
of the first public hearing are granted, then any
discussion as to regulations or proposed regu-
lations, not the subject of the public hearing, is
proper only as such discussion concerns the

proposed regulation for which the public hear-
S AL AL Can Noe 14 1970

revocation; appeals to board.

‘lf, frf)m any investigation made by the director or from any complaint filed
with him or her, the director is of the opinion that a person is violating the

| provisions of this article, or any rules promulgated pursuant thereto, he or she

shall make and enter an order directing such person to cease and desist such
activity. The director shall fix a reasonable time in such order by which such
activity must stop or be prevented. The order shall contain the findings of fact
upon which the director determined to make and enter such order.

If, after any investigation made by the director, or from any complaint filed
with him or her, the director is of the opinion that a permit holder is violating
the provisions of this article, or any rules promulgated pursuant thereto, or
any order of the director, or any provision of a permit, the director may issue
notice of intent to suspend, modify or revoke and reissue such permit. Upon
sotice of the director’s intent to suspend, modify or revoke a permit, the permit
holder may request a conference with the director to show cause why the
permit should not be suspended, modified or revoked. The request for confer-
ence must be received by the director within fifteen days following receipt of
notice. After conference or fifteen days after issuance of notice of intent, if no
conference is requested, the director may enter an order suspending, modifying
or revoking the permit and send notice to the permit holder. Such order is a
¢sase and desist order for purposes of administrative and judicial review and
shall contain findings of fact upon which the director determined to make and
snter such order. If an appeal of the director’s order is filed, the order of the
&:e:(;.or shall be stayed from the date of issuance pending a final decision of the

The director shall cause a copy of any such order to be served upon such
person by registered or certified mail or by any proper law-enforcement officer.

Any person upon whom a copy of such final order has been served may
sppeal such order to the air quality board pursuant to the provisions of article
one (§ 22B-1-1 et seq.], chapter twenty-two-b of this code. (1994, ¢. 61.)

|22-5-"6. Penalties; recovery and disposition; duties of
L prosecuting attorneys.

{8) Any person who violates any provision of this article, any permit or any
pule or order issued pursuant to this article or article one [§ 22B-1-1 et seq.),
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chapter twenty-two-b of this code is subject to a civil penalty not to exceed ten
thousand dollars for each day of such violation, which penalty shall be
recovered in a civil action brought by the director in the name of the state of
West Virginia in the circuit court of any county wherein such person resides or
is engaged in the activity complained of or in the circuit court of Kanawha
County. The amount of the penalty shall be fixed by the court without a jury:
Provided, That any such person is not subject to such civil penalties unless
such person has been given written notice thereof by the director: Provided,
however, That for the first such minor violation, if such person corrects the
violation within such time as was specified in the notice of violation issued by
the director, no such civil penalty may be recovered: Provided further, That if
such person fails to correct such minor violation or for any serious or
subsequent serious or minor violation, such person is subject to civil penalties
imposed pursuant to this section from the first day of such violation notwith-
standing the date of the issuance or receipt of the notice of violation. The
director shall, by rule subject to the provisions of chapter twenty-nine-a
{§ 29A-1-1 et seq.] of this code, determine the definitions of serious and minor
violations. The amount of any such penalty collected by the director shall be
deposited in the general revenue of the state treasury according to law.

{(b) (1) Any person who knowingly misrepresents any material fact in an
application, record, report, plan or other document filed or required to be
maintained under the provisions of this article or any rules promulgated under
this article is guilty of a misdemeanor, and, upon conviction thereof, shall be
fined not more than twenty-five thousand dollars or imprisoned in the county
jail not more than six months or both fined and imprisoned.

(2) Any person who knowingly violates any provision of this article, any
permit or any rule or order issued pursuant to this article or article ons
[§ 22B-1-1 et seq.], chapter twenty-two-b of thi§ code is guilty of a misde
meanor, and, upon conviction thereof, shall be findd not more than twenty-fins
thousand dollars for each day of such violation or imprisoned in the county jai
not more than one year or both fined and imprisoned.

(¢} Upon a request in writing from the director it is the duty of the attorney
general and the prosecuting attorney of the county in which any such action for
penalties accruing under this section or section seven {§ 22-5-7] of this artick
may be brought to institute and prosecute all such actions on behalf of th

ENVIRONMENTAL RESOURCES

director.
(d) For the purpose of this section, violations on separate days are separals

offenses. (1994, c. 61.}

§ 22-5-7. Applications for injunctive relief.

The director may seek an injunction against any person in violation of any
p~aion of this article or any permit, rule or order issued pursuant to this
or article one [§ 22B-1-1 et seq.), chapter twenty-two-b of this 90-1‘\@

8¢ an injunction, it is not necessary for the director to post bon/ '

alle._ or prove at any stage of the proceeding that irreparable dama,_
; ' tb~tihacamadu at law is inadequate. ,u

AIR POLLUTION CONTROY, § 22-5-8
application for injunctive relief brou i i

: ' » ght under this section or for civil
brought under sectlor} six [§ 22-5-6] of this article may be filed ange::llif:};"

aglainst whom such relief is sought.
n any action brought pursuant to the isi i i

. provisions of secti
section, the state, or any agency of the state which onay bo s
costs and reasonable attorney’s fees. (1994, c. 61.)

. this
prevails, may be awarded

Rules of Civil Procedure, —

Rule 65. Injunctions,

§ 22-5-8. Emergencies.

thWhe.m.aver z}irhpollution conditions in any area of the state become such as, in
€ opinion of the director, to create an emer ire i ;

. . ) _ gency and to require immedijate
action for the protection of the public health, the director may, with the writl:;letlcl
l?:J(rroval of the governor, 80 find and enter such order as it deems necessary to

l1:ce or prevent the emission of air pollutants substantially contributing to
such conditions. In any such order the director shall also fix a time not later

- than twenty-four hours thereafter, and place for a hearing to be held before it

for tl_)e purpose of invegt_igating and determining the factors causing or
contributing to such conditions. A true copy of any such order shall be serv d
upon persons whose interests e

prejudi(;ed or affected in any manner by any such order shall have the right to
appear in person or by coynsel at the hearing and to present evidence relevant
to the subject of the hearing. Within twenty-four hours after completion of the

. hearing Fhe director shall affirm, modify or set aside said order in accordan
- and cons‘lstent with the evidence adduced. Any person aggrieved by such actioc .
~of the director may thereafter apply by petition to the circuit court of thn
eot..mty for a review of the director’s action. The circuit court shall forthwith ﬁe
8 time for hearing de novo upon the petition and shall, after such hearin bx
| order entered_ of record, affirm, modify or set asidé, in whole or in artg’th):
order anfi action of the director. Any person whose interests shall hp i) .
substantially affected by the oul the

. same to the supreme ; .
.2" 61.) p court of appeals in the manner prescribed by law. (1994,

final order of the circuit court may appeal the
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§ 22-5-9. Powers reserved to secretary of the dept.art_ment
of health and human resources, commissioner
of bureau of public health, local he.alth boards
and political subdivisions; conflicting statutes

repealed.

ENVIRONMENTAL RESOURCES

Nothing in this article affects or limits the powers or duties t!le}:'gtofo;e
conferred by the provisions of chapter sixteen [§ 16-1-1 et seq.] of this C(:he
upon the the secretary of the department of health and human resources, te
commissioner of the bureau of public health,. gpunty health boards, ct;;m 2/1
health officers, municipal health boards, mumc1!)z.al health‘ofﬁ.cers, com ltm:,e
boards of health or any other health agency or political gubdwwnon of this sta ,
except insofar as such powers and duties might otl}et:mse apply to the co:nt o) {_
reduction or abatement of air pollution. All fa)ustl.ng statutes or pa fs:h(.)
statutes are, to the extent of their incoqsistencles “flth the provnsll(l)ns o : 115
article and to the extent that they might otherwise apply tq tde 'Ic‘;)]ntro(;
reduction or abatement of air pollution, hel:epy liepealed:.Prowd(tah, atr::]
ordinance previously adopted by any.mumcnpahty re}atmg to 19(; 4!co(? 613
reduction or abatement of air pollution is repealed by this article. ( ,C. 61

gage in any activities relating to air pollution.

ity.
County commissions without authority. gy Gen, e 197

— No provision of law speciﬁcal‘ly'authorizes
county courts (now county commissions) to en-

§ 22-5-10. Records, reports, data or information;.conﬁden-
" tiality; proceedings upon request to inspect or

copy.

All air quality data, emission data, permi.ts, compl.lance scbeddull;as, org?ll:rgf
the director, board orders and any othe'r mformat;bn require gta edere
implementation program (all for convenience h(:rematjter refe;re thp larticle
section as “records, reports, data or information”) obtalped unc efr tols iticle
shall be available to the public, except that upon a showmg t;atls atc ryor th
director, by any person, that records,. reports, data or in grm:hpn or o ‘yf
particular part thereof, to which the director has access un er lst ati le !
made public, would divulge methods or processes‘,entltled to prg ec oorts
trade secrets of such person, the director sh.all consider sucl:1 rec?rl.sl,)rep.ded,
data or information or such particular portion thereof conﬁdentla : tr0v1f ai;
That such confidentiality does not apply to the types an amqur; 8 n(: o
pollutants discharged and and that such records, reports, data or in ;)rti 1 on
may be disclosed to other officers, employees or au'thonzed representa dv o
the state or of the federal environmental .protecuon agencydconcctelrlnef dv\;lral
enforcing this article, the federal Clean Air Act, as amended, olr et :0 o
Resource Conservation and Recovery Act, as amended, when r‘% evan 10)i
official proceedings thereunder: Provided, however, That such officers, emp tzl
ees or authorized representatives of the state or federal environmen

b < p 0 e
nratocrtinn agency |)]'0|e1:' qu(:h recor s I lt , ' ' )| l ' ‘ ‘,h
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promulgate legislative rules regarding the protection of records, reports, data
or information, or trade secrets, as required by this section.

All requests to inspect or copy documents must state with reasonable
specificity the documents or type of documents sought to be inspected or
copied. Within five business days of the receipt of such a request, the director
or his or her designate shall: (a) Advise the person making such request of the
time and place at which the person may inspect and copy the documents; or (b)
deny the request, stating in writing the reasons for such denial. For purposes
of judicial appeal, a written denial by the director shall be deemed an
exhaustion of administrative remedies. Any person whose request for informa-
tion is denied, in whole or in part, may appeal from such denial by filing with
the director a notice of appeal. Such notice shall be filed within thirty days
from the date the request for information was denied, and shall be signed by
the person whose request was denied or the person’s attorney. The appeal shall
be taken to the circuit court of Kanawha County, where it shall be heard
without a jury. The scope of review is limited to the question of whether the
records, reports, data or other information, or any particular part thereof
{other than emission data), sought to be inspected or copied, would, if made
public, divulge methods or processes entitled to protection as trade secrets. The
said court shall make findings of fact and conclusions of law based upon the
evidence and testimony. The director, the person whose request was denied, or
any other person whose interest has been substantially affected by the final

order of the circuit court may appeal to the supreme court of appeals in the
manner prescribed by law. (1994, c. 61.)

§ 22.5-11. Construction, modification or relocation per-
mits required for stationary sources of air
pollutants.

No person shall construct, modify or relocate any stationary source of air ~
pollutants without first obtaining a construction, modification or relocation
permit as provided in this section.

The director shall by rule specify the class or categories of stationary sources
o which this section applies. Application for permits shall be made upon such
b, in such manner, and within such time as the rule prescribes and shall
faclude such information, as in the judgment of the director, will enable him or
her to determine whether such source will be so designed as to operate in
eonformance with the provisions of this article or any rules of the director.

The director shall, within a reasonable time not to exceed twelve months for
major sources, as defined by the director, and six months for all other sources
after the receipt of a complete application, issue such permit unless he or she
determines that the proposed construction, modification or relocation will not
Mo In agcordance with this article or rules promulgated thereunder, in which
esoe the director shall issue an order for the prevention of such construction,
modification or relocation. For the purposes of this section, a modification is
deemed to be any physical change in, or change in the method of operation of,
s stationary source which increases the amount of any air pollutant discharged
M such source above a de minimis level set by the director. (1994, ¢. 61.)
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. eview. — Wakefield, “Prob- A conditional construction permit can-
lertlvt; x;:o:;:t:d%vith the Management of Solid  not be used as a subst}tute lorl vao:\d‘k::
Waates: Is There a Solution in the Offing?” 83 sd’fi_c!ent information in an appflc a, "
W. Va. L. Rev. 131 (1980). conditions can be made a part of a ‘gr nt d

The phrase, “stationary source of air permit in order to insure that the app Itc}?n
pollutants,” can include stationary sources proceeding wco"?mg to mfor!nam;g 71;\ e ap-
which will have both direct and indirect (asso-  plication. Op. Att'y Gen., April 3, b
ciated mobile-source) pollution effects. Op. Att'y Conditional cf)nstruchon permits canno
Gen., Nov. 30, 1973. issued by the director, unless the director ;:-an

A\;thorlty to reguiate construction of make a present detenpnpatmn thmugh in :r-
complex sources. — This section would em-  [nation supplied only in ‘the application that
power the West Virginia air pollution cont.rol such source will be 80 deslg.ngd 26 to operate in
commission to review and prevent construcpon conformance with the provisions o(.' chapter 16,
of complex sources, provided the appropriate  grticle 20, or any rules am’i regulations prom;xl-
regulation is promulgated. Op. Att’y Gen., Nov.  gated thereunder. Op. Att'y Gen., April 3, 1974.
30, 1973.

comment process, by a permit issued, modified or denied by the director may
appeal such action of the director to the air quality board pursuant to article
one {§ 22B-1-1 et seq.], chapter twenty-two-b of this code. (1994, c. 61.)

§ 22-5-15. Motor vehicle pollution, inspection and mainte-
nance.

(a) As the state of knowledge and technology relating to the control of
emissions from motor vehicles may permit or make appropriate, and in
furtherance of the purposes of this article, the director may provide by
legislative rule for the control of emissions from motor vehicles. Such legisla-
tive rule may prescribe requirements for the installation and use of equipment
designed to reduce or eliminate emissions and for the proper maintenance of
such equipment and of vehicles. Any legislative rule pursuant to this section
' shall be consistent with provisions of federal law, if any, relating to control of
| emissions from the vehicles concerned. The director shall not require, as a
i condition precedent to the initial sale of a vehicle or vehicular equipment, the
inspection, certification or other approval of any feature or equipment designed
for the control of emissions from motor vehicles, if such feature or equipment
has been certified, approved, or otherwise authorized pursuant to federal law.

(b) Except as permitted or authorized by law or legislative rule, no person
- shall fail to maintain in good working order or remove, dismantle or otherwise
eause to be inoperative any equipment or feature constituting an operational
element of the air pollution control system or mechanism of a motor vehicle
required by rules of the director to be maintained in or on the vehicle. Any such
failure to maintain in good working order or removal, dismantling or causing
of inoperability subjects the owner or operator to suspension or cancellation of
the registration for the vehicle by the department of transportation, division of
motor vehicles. The vehicle is not thereafter eligible for registration until all
parts and equipment constituting operational elements of the motor vehicle
have been restored, replaced or repaired and are in good working order.

{c) The department of transportation, division of motor vehicles, depart-
ment of administration, information and communication services division, and
the department of public safety shall make available technical information and
records to the director to implement the legislative rule regarding motor
wehicle pollution, inspection and maintenance. The director shall promulgate a
leglslative rule establishing motor vehicle pollution, inspection and mainte-
sance standards and imposing an inspection fee at a rate sufficient to
fmplement the motor vehicle inspection program. _

;. (@) The director shall promulgate a legislative rule requiring maintenance
of features of equipment in or on motor vehicles for the purpose of controlling
emissions therefrom, and no motor vehicle may be issued a division of motor

§ 22-5-12. Operating permits required for stationary
sources of air pollution.

No person may operate a stationary source of air p9llutants ;ynth:utsfli;sl:
obtaining an operating permit as provided in thls. section. The n‘ect m;1 shell
promulgate legislative rules, in accord'ance with chapter‘ tw?ntyt-"

[§ 29A-1-1 et seq.) of this code, which specify cla.nsses or cgtegones o ;; :‘ 101:;1
sources which are required to obtain an operating Pen:mt. The legis a 1vle nl

shall provide for the form and content .of the apphcatnon procedur;: u}llc uﬁ]eg
time limitations for obtaining the required p(_armlts. Any person \;r 0 ailsed ¢

a timely and complete application for a permit or renewal thgreo .relaqu rd thz
this section, and who is abiding by the requnrgments .of this artlc‘ e an e
rules promulgated pursuant thereto is in compliance W3th the regu}rgmer; e
this article and any rule promulgated thereunder until a perm_n: is lS?‘l:e ds

denied. Any legislative rule promulgated pur'suant t‘b‘the authondy gra e n{
this section shall be equivalent to and consistent vhth_rules an lregute one
adopted by the administrator of United States envn.ronmenta ;()iro ctB y
agency pursuant to Title IV and Title V of the Clean Air Act Amen r:etrilvel

1990, 42 U.S.C. § 7651 et seq. and 42 U.S.Q. § 7661 et seq., risp lc an);
Provi’ded, That such legislative rule may Qev1ate f_'rom the fedc;,]ra I’lll es o
regulations where a deviation is appropriate to 1mplement tv:,a pto\;.cy‘zil
purpose of this article taking into account such factors unique to West Virgi

(1994, c. 61.)

§ 22-5-13. Consolidation of permits.

For permits required by sections eleven and twelve [§§ 22-5-11 and 22-5-12)

of this article, the director may incorporate the required permits with an

existing permit or consolidate the required permits into a single permit. (1934,

c. 67 wehicles registration certificate, or the existing registration certificate shall be
! . . it actions ed, unless the moter vehicle has been found to be in comp*—¢~ with the
§ 2 4. Administrative review of permit ac . r's legislative rule.

e ban affactod including, but not necessan,, ¢ (#) The remedies and penalties provided in this section a.. .on one
"= st v bhedae nacontaania af thic rode annly to vinlations
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hereof, and the provisions of sections six or seven [§ 22-5-6 or § 22-5-7] of this

icle do not apply thereto. . . .
ar:gl;souged i‘r)\pthis section “motor vehicle” has the same meaning as in
chapter seventeen-c (§ 17C-1-1 et seq.] of this code. (1994, c. 61.)

i i tal compliance as-
2-5-16. Small business environmen .
i sistance program, compliance advisory panel.

soutces shall cstablish a small Dusinces stationary source. tochmienl and
Ay e T
y " ’ inted as follows
chall b created.to petiodically review the effetivencss sud results of th
BB?SU'!I?:: ggxirs;:; who are not owners, nor representatives of ownel;s,t}:):
small business stationary sources, selected by the governor to represen
ge(nlf)r%:: rl:::;lber selected by the speaker of t_he House; pf Deleg:lt;i:ev:.ho isan
(@ Ono member selocted by the minority Ieadr of the House of Delegate
w}(uf)) i(s)n:nmoev'vnnl:;r :: ivho represents owners of small business stationary
Sor;)cegne member selected by the p_resident O.f the Szzﬁiie»;ho is an owner or
o) One member setectod by the minorty leader of the Senste wh in
(D One mormber selected hy the director to eprepent the directon (1994, ¢

61.) !
ARTICLE 6.

; GAS WELLS;
ICE OF OIL AND GAS; OIL AND ]
OFF ADMINISTRATION; ENFORCEMENT.

8ec

32-8-11. Review of application; issuance of per-
mit in the absence of objections;
copy of permits to county asses-

sor,

22-6-12. Plats prerequisite to drilling or frac-
turing wells; ‘pPreparation and
contents; notice and informa-
tion furnished to coa) operators,
owners or lessees; issuance of
permits; performance bonds or
securities in lieu thereof: bond
forfeiture,

22-6-13. Notice to coa) operators, owners or
lessees and director of intention
to fracture certain other wells;
contents of such notice; bond;
permit required.

' 83-6-14. Plats prerequisite to introducing lig-

uids or waste into wellg; prepa-
ration and contents; notice and
information furnished to coal
operators, owners or lessees and
director; issuance of permiits;
performance bonds or security
in lieu thereof.

! 838-18. Objections to proposed drilling of deep

wells and oil wells; objections to

fracturing; notices and hear. -

ings; agreed locations or condi-
. tions; indication of changes on
plats, etc,; issuance of permits.

844816 Objections to proposed drilling or con-

verting for introducing liquids
or waste into wells; notices and
hearings; agreed location or
conditions; indication of
changes on plats, etc.; issuance
of permits; docket of proceeding.

17. Objections to proposed drilling of
shallow gas wells; notice to
chair of review board; indication
of changes on plats; issuance of
permits.

18. Protective devices — When well pen-
etrates workable coal bed: when
gas is found beneath or between

OFFICE OF OIL AND ¢AS

Sec. . workable coal beds.
Sec. . notices; posting of findings and 19. Bame — Continuance during life of
22.6-1. Definitions. d duties gener- orders; judicial review of final well; dry or abandoned wells,
22-6-2. Director — P_°V_V‘?m an “‘; o g n to orders of director. o D. 8ame — When well is drilled through
ally; division records ope 22-6-6. Permit required for well work; permit horizon of coal bed from which
d pUbhc:i ?rstiﬁcs‘?);si}\apectors con- fee; ﬂf;Plicationi soil erosion cor- , coal has been removed.
22-6-3. Findings an . o . trol plan. .
c‘emmogf vrl:tl:::)l::;ie di&f’nr:m}:r 22-6-71. Water pollution coptrolfpa:'m htls;;c)ow:
:,lg:Lement; extensions of time er:‘ ;:\gsduuea of the g .
e fubags and or. 22.6.8. Permite mot ta be on fiat well royally s notes. — Acts 1994, c. 61 amended
tions; notice of findings and or- ' leases; legislative findings and fesaacted this article, substituting present
ders. i d orders by di- declarations; permit require p88-8-1 to 22.6-4) for former §§ 22-6-1 to
. Revlew L e 1 onection: o ments. 3264n, 22-6-4b, 22-6-4c and, 22.6.5 1o
rec;:?,:;n:pric\:?sio:lepw ofo’rder' 22.6-9. Notice to property owners. 1 lenacted by Acts 1985, c¢. 77 ang
nuiment, ' " !

20 @10 Procedure for filing comments; certi$ d by Acts 1986, c. 107; and 1988, . 87),

{
N

Sec.
22-6-21. Same — Installation of fresh water
: casings.

22-6-22. Well log to be filed; contents; author.
ity to promulgate rules.

22-6-23. Plugging, abandonment and reclama-
tion of well; notice of intention:
bonds; affidavit shewing time
and manner.

22-6-24. Methods of plugging well.

22-6-25. Introducing liguid Pressure into pro-
ducing strata to recover oil con-
tained therein.

22-6-26. Performance bonds; corporate surety
or other security.

22-6-27. Cause of action for damages caused by
explosions.

22-6-28. Supervision by director over drilling
and - reclamation operations;
complaints; hearings; appeals.

22-6-29. Operating permit and processing
fund; special reclamation fund;
fees.

22-6-30. Reclamation requirements.

22-6-31. Preventing waste of gas; plan of oper-
ation required for wasting gas
in process of producing oil; re-
Jjection thereof.

22-6-32. Right of adjacent owner or operator to
prevent waste of gas; recovery of
cost.

22-6-33. Restraining waste.

22-6-34. Offenses; penalties.

22-6-35. Civil action for contamination or de-
privation of fresh water source
or supply; presumption.

22-6-36. Declaration of oil and £as notice by
owners and lessees of coal
seams.

22-6-37. Rules, orders and permits remain in
effect.

22.-6-38. Application of article; exclusions.

22-6-39. Injunctive relief.

22-6-4u. Appeal from order of issuance or re-
fusal of permit to drill or frac. °
ture; procedure.

22-6-41. Appeal from order of issuance or re-
fusal of permit for drilling loca-
tion for introduction of liquids

or waste or from conditions of
converting procedure.

concerning the board of coal mine heaith and
safety. The new provisions are sufficiently dif-
ferent from former §§ 22.6-1 to 22.6.7 that a
detailed explanation of the changes and the
retention of historical citations from the former
laws were impracticable.
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sreas in making this inventory. The director shall investigate and study the

oroblems of agriculture, industry, conservation, health, water pollution, do-

mestic and commercial uses and allied matters as they relate to the water

~esources of the state, and shall make and formulate comprehensive plans and

recommendations for the further development, improvement, protection, pres- -
srvation, regulation and use of such water resources, giving proper consider-

ation to the hydrologic cycle in which water moves. The director shall provide

o the Legislature a biennial report on the quality of the state’s waters,

including an evaluation of the information which has been obtained in

accordance with the requirements of this section and shall include in this

report the plans and recommendations which have been formulated pursuant

to the requirements of this section. Where possible the timing and content of
this report shall be structured so that it may also be used to fulfill any federal

program reporting requirements. The report shall include reasons for such

plans and recommendations, as well as any changes in the law which are

deemed desirable to effectuate such plans and recommendations. Such report

shall be made available to the public at a reasonable price to be determined by

the director.

The director may request, and, upon request, is entitled to receive from any
agency of the state or any political subdivision thereof, or from any other
person who engages in a commercial use or controls any of the water resources
of tt  +ate, such necessary information and data as will assist in obtaining a
comp.cte picture of the water resources of the state and the existing control
and commercial use thereof. The director shall reimburse such agencies,
political subdivisions and other persons for any expenses, which would not
otherwise have been incurred, in making such information and data available.

(1994, c. 61.)

ARTICLE 12.
GROUNDWATER PROTECTION ACT.

Sec. . Sec.

22-12-1. Short title. rules; dedication of fee proceeds;.

22-12-2. Legislative findings, public policy groundwater protection fund es-
and purposes. tablished; groundwater

22-12.3. Definitions. remediation fund established.

22.12-4. Authority of environmental quality 22.12-10. Civil and criminal penalties; civil ad-
board to promulgate standards ministrative penalties; dedica-
of purity and quality. tion of penalty proceeds; injunc-

22-12-5.  Authority of other agencies; applica- tive relief; enforcement orders;
bility. hearings.

22.12.6. Lead agency designation; additional 22-12-11. Appeal procedures.

110 Gron ers and duties, ¢ commit. 221212 Rule-making petition.

<4127 Groundwarer coordinating 92.12-13. Existing rights and remedies pre-
Leg; creation. served; effect of compliance.

22.12-8.  Groundwater certification.
22-12-9. Groundwater protection fees autho-
rized; director to promulgate

292-12-14. Effective dates of provisions subject
to federal approval.

217




I . e~

\\

§ 22-12-1 ENVIRONMENTAL RESOURCES ,
: GROUNDWATER PROTECTION ACT § s

Editor's notes. — Acts 1994, ¢c. 61 amended provisions are sufficiently different from former: ) o

and reenacted this article, substituting present §§ 22-12-1 and 22-12-2 that a detailed expla-

§§ 22-12-1 to 29.12-14 for former §§ 29.12-1 nation of the changes and the retention of

and 22-12-2 (enacted by Acts 1986, ¢. 77), con- historical citations from the former laws were
impracticable.

cerning emergency medical personnel. The new

b . .
.u(mi (;l;‘l\l)\e(:;:()\r/?, t.ht? Leglsla.ture. establishes that it is the public policy of the
apoort the irgima to maintain and protect the state’'s groundwater so as to
e g p(xiesent and ﬁ.ltu.re beneficial uses and further to maintain and
Pk thftr renuyva(tie: at e.)ustx.ng quality where the existing quality is better
 Lhan Bt ! gx_n;g 0 mafntam and protect the present and future beneficial
| 'umiylished thlst l(ng quality shall be maintained and protected unless it is
g o t,echnicanyafe;g,)i S;eor:l:asures. nel(l:essary to preserve existing quality are
“ ‘ R ally fe conomica ractical i
Groundwater Protection Act” 2§ :l‘;ter qu;:h]tly is justified based upon za,c‘())nomiccuo;1 ch(iizaal i)}l])?:c%? os gg)uﬁd-
| change shall maintain and protect i 6o snonort the
| groundwater qualit

. present and future beneficial uses of such ground(jivatery "0 80 to support the
g) 'llhq purposes of this article are to: .
i m)arl\/t[iinl:t:;npigi &r(;;ect the state’s groundwater resources consistent with

e e present and future beneficial uses of the ground-
{  (2) Provide for the establish

ment
| pogram e o of a state groundwater management
b ":i;e c[:e:iomtahteh?n :(;::ets of agencigs of the state and political subdivisions with
enance and protection of ground i

h“(})a%ency for groundwater management; groundwater, and designate o
i esignate a state agency res ible i

,,.my e y responsible for establishment of groundwater
&' (iii) Provide for the establish i

e ondunton: ment of standards of purity and quality for all
b (lv) Provide for the establish

ment of i
" i neticre of groundwater protection programs
:::) I‘];::‘l,:;l(;zh fgrm:zdwater protection and groundwater remediation funds;

: or the mapping and analysis of the state’ :
‘ ;*c;s ang coordination of the agencies involved; and °® groundwater
® (vii) Provide for public education on :

tine sontomimation groundwater resources and methods for
‘)ml;li(;;:ztil:ic: er;f:)}:cerrtlent and compliance mechanisms as will assure
n of the state’s groundwater mana
#{4) Assure that actions taken to i i e
\s¢ mplement this article are consi i
policies set forth in i - i s ehantor
e section two [§ 22-11-2], article eleven of this chapter.

RSy

§ 22-12-1. Short title.

This article may be known and cited as the
(1994, c. 61.)

§ 22-12-2. Legislative findings, public policy and pur !
poses.

(a) The Legislature finds that:

(1) West Virginia has relatively pure groundwater resource
abundant and readily available;

(2) Over fifty percent of West Virginia’s overall popul
percent of the state’s rural population, depend on groun
water,

(3) A rural lifestyle has created a quality of life in many parts of West}
Virginia which 18 highly valued. Maintaining this lifestyle depends upon 3
protecting groundwater to avoid increased expenses associated with providing 3
treated drinking water supplies to rural households;

(4) West Virginia's groundwater resources are geologically complex, with §
the nature and vulnerability of groundwater aquifers and recharge areas not S
fully known;

(5) Contamination of groundwater is generally much more difficult and@
clean up than is the case with surface water; '

(6) Groundwaters and surface waters can be highly interconnected. The]
quality of any given groundwater can have a significant impact on the quality}
of groundwaters and surface waters to which it is hydrologically connected; ]

(7) A diverse array of human activities can adversely impact groundwates$
making it necessary to develop regulatory programs that utilize a variety‘,
approaches; -3

(8) Various agencies of state government currently exercise regulatory;
control over activities which may impact on groundwater. Coordination
streamlining of the re ulatory activities of these agencies is necessary Wy .
assure thatgthe state’s ggroundwater is maintained and protected through & y 82-12-3. Deﬁnltlons-

appropriate groundwater protection program,

(9) Disruption of existing state regulatory progra
the maximum extent practical;

(10) The maintenance and protection of the state’s groundwater reso

can be achieved consistent with the maintenance and expansion of empl

ment opportunities, agriculture, and industrial development; and ;
A iate oroundwater management program will provide economiy
B R nf West Virginia now and

s which are ]

ation, and over ninety §
dwater for drinking

expensive to

d in this article:

- . ”» .

Agen(‘;y actlon. means the issuance, renewal or denial of any permit

: o; (:]t er required agency ap.proval, or any terms or conditions thereof,

w'o nr EL r(;r ott;er gllrec]:we issued by the division of environmentai

' , au of public health, department of agricult

of the state or a political subdivisi ot that suh aution
. . ivision to the extent that such actio

. directly to the implementation, administration or enforcement of thi[;

ms should be avoided‘
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§ 22-12-4 ENVIRONMENTAL RESOURCES

(b) “Beneficial uses” means those uses which are protective of human health
and welfare and the environment. Pollution of groundwater is not considered

a beneficial use.
(c) “Board” means the state water resources environmental quality board.

(d) “Constituent” means any chemical or biological substance found in
groundwater due to either natural or man-made conditions.

(e) “Director” means the director of the division of environmental protection B¢

or such other person to whom the director has delegated authority or duties

pursuant to section six or eight [§ 22-1-6 or § 22-1-
chapter. .

(f) “Groundwater” means the water occurring in the zone of saturation
beneath the seasonal high water table, or any perched water zones.

(g) “Groundwater certification” means an assurance issued by the director of
the division of environmental protection that a permit or other approval issued
by a state, county or local government body regarding an activity that affects
or is reasonably anticipated to affect groundwater complies with all require
ments of this chapter, the legislative rules promulgated pursuant to this
chapter in accordance with chapter twenty-nine-a [§ 29A-1-1 et seq.] of this
code and any other requirements of state law, rules or agreements regarding

groundwater.
(h) “Person” means any industrial user, public or

institution, association, firm or company organized or existing under the lam
of this or any other state or country; state of West Virginia, govemme_nﬂ

agency, including fede
municipal corporation; industry; sanitary
conservation district; watershed improvement dis
estate; person or individual; grou
or as a group; or any legal entity whatever.
_ (1) “Pollution
chemical, physical, biological or radiological integrity of the groundwater.

(j) “Preventative action limit” means a numerical value expressing the
concentration of a substance in groundwater that, if exceeded, causes actiony

be taken to assure that stan

violated.
(k) “Water” means any and all wate

ground, wheth

within this state, or bordering this state and within its jurisdiction,
includes without limiting the generality of the foregoing, natural or arti
lakes, rivers, streams, cre

industrial settling basins and ponds an
ing reservoirs, springs, wells, watercourses and wetlands. (1994, c. 61.)

district; public service district; sall

{

§ 27 ™-4. Authority of environmental q(lal'ity board

N

rey 'ime environmental quality board has the sole and exclusive authorityw

1.oindnm of tha ctata

8], article one of this &

private corporation,

ral facilities; political subdivision; county commission

trict; partnership; trusi
p of persons or individuals acting individually

» means the man-made or man-induced alteration of the}

dards of purity and quality of groundwater are o)

er percolating, standing, diffused or flowing, wholly or partially

eks, branches, brooks, ponds (except farm ponds, j# Rditor's notes. — Subsect:ions (a) and (e)

d water treatment facilities), impound)

( )
2 otwl S g y er plOVlSl()n 18 code to

GROUNDWATER PROTECTION ACT § 22-12-5

::::llt;})lronf);lggte such stax}dards following a public hearing within one ye
om ¢ e effective dgte of this article, by legislative rules in accordance witlzltl?r
p ?gflsns(‘ms of chapter twenty-nine-a {§ 29A-1-1 et seq.] of this code ’
mmid ;loc:l stan(:iard: shla:ll establish the maximum contaminant ievels per
groundwater, but in no event shall such -
: A standards allow contami-
:(t;gtb;gvslsul]n grqundwater to exceed the maximum contaminant l:vrglls
e pfe(ier :] S:foBtgdkStat%f/ Environmental Protection Agency pursuant to

e Drinking Water Act. The board m
restrictive than the maximum contami ' e e o
aminant levels where it fi
standards are necessar inki e
y to protect drinking water use wh ienti
. ere sc
:}l:pporftab]e evidence reflects factors unique to West Virginia or ::)I:r:;ﬁcaa“y
erfso , or to protect other beneficial uses of the groundwater. For contarrlf'a
::l:lt nf)t regulated by the fed_eral Safe Drinking Water Act, standards for sucll;
mayarl;unants shzli)lll be (iistabllshed by the board to be no less stringent than
e reasonable and prudent to protect drinki
: : ng water or any ot

beneficial use. Where the concentration of a certain constituent excee)(,isos:cel:

. standards due to natural conditions, the natural concentration is the standard

:(:‘r lt]hatt C(()instituent. Where tbe concentration of a certain constituent exceeds
ch standard due to human-induced contamination, no further contamination

' by that constituent is allowed, and every reasonable effort shall be made to

identify, remove or mitigate the source of such contamination, and to strive

., where practical to reduce the level inati
A of contam i
i drinking water use. ination over time to support

(¢) The standards of purity and quality for groundwater promulgated by the

¥ board shall recognize the d i

,’ egree to which groundwater is hydrologi

: ' olo

[ mnnf:cted with ‘surface water and other groundwater and such staﬁdard?:ﬁgl);
provide protection for such surface water and other groundwater

(d) In the promulgation of such standards the board shall consult with the

% division of environmental i
5 protection, department of i
llu'eau of public health, as appropriate. agriculture and the

(e) Any groundwater standard of the board that is in effect on the effective

B date of this article shall remain i

| _ i main in effect until modified by the b
,;l;tzlttl;]staéldmdg :ny ((i)ther provisions of this code to the contrar;,' the au(::(r)(:.
5 e board to adopt standards of purit i : -
1 > a ‘ y and quality for ground
fgranted by the provisions of this article is exclusive, and to the extgernt :h;zztl?;

ather provisions of this code grant such authority to any person, body, agency

.".entity other than the board, those other provisions are void. (1994, c. 61.)

and became effective n.inet days

y days from passage.
) The federa_l Safe Drinking Water Act is prign-
cipally compiled in Titles 21 and 42 U.S.C.

ln.references to “the effective date of this
d A Acu. 1994, c. 61, which amended and
W this article, passed March 12, 1994

k) 22-12-5. Authority of other agencies; applicability.

7N
'y, no

agency of state government or any political subdivision may .., .e any



-
<
L
=
-
O
o
(@
L
>
—
- -
o
x
<
<
o
L
2
=

ENVIRONMENTAL RESOURCES

§ 22-12-5

facility or activities fo
water except as expressly authorized pursuant to this article.

(b) To the extent that such agencies have the authority pursuant to any
provision of this code, other than this article, to regulate facilities or activities,
the division of environmental protection, the department of agriculture, the
bureau of public health, and such agencies of the state or any political
subdivision as may be specifically designated by the director with the concur-
rence of such designated agencies or political subdivisions, as appropriate, are
hereby authorized to be groundwater regulatory agencies for purposes of
regulating such facilities or activities to satisfy the requirements of this article.
In addition, the department of agriculture is hereby authorized to be the
groundwater regulatory agency for purposes of regulating the use or applica-
tion of pesticides and fertilizers. Where the authority to regulate facilities or
activities which may adversely impact groundwater is not otherwise assigned
to the division of environmental protection, the department of agriculture, the

bureau of public health or such other specifically designated agency pursuant
to any other provision of this code, the division of environmental protection is
hereby authorized to be the groundwater regulatory agency with respect to
such unassigned facilities or activities. The division of environmental protec-
tion shall cooperate with the department of agriculture and the bureau of
public health, as appropriate, in the regulation of such unassigned facilities or

activities.
(¢) Within one year of
agriculture, bureau of pu

the effective date of this article, the department of
blic health and division of environmental protection
shall promulgate in accordance with the provisions of chapter twenty-nine-a
[§ 29A-1-1 et seq.} of this code such legislative rules as may be necessary to
implement the authority granted them by this article. _
(d) Groundwater regulatory agencies shall develog groundwater protection
practices to prevent groundwater contamination from facilities and activities
within their respective jurisdictions consistent with this article. Such practices
shall include, but not be limited to, criteria related to facility design, opera-
tional management, closure, remediation and monitoring. Such agencies shall

issue such rules, permits, policies,
tory devices, as necessary, to impl

(e) Groundwater regulatory agenci
necessary to assure that facilities or ac
tions maintain and protect gro
quality is better than that requ
purity and quality promulgated b
beneficial uses of the state’s groundwater.

(f) Where a person establishes to the director that
necessary to preserve existing quality are no
ically practical and (2) a change in groundwat
al objectives, the director may a

ement the requirements of this article.

economic or societ
such existing quality. Upon the
Aivactar mav grant or deny Suc

r the purpose of maintaining and protecting the ground-

directives or any other appropriate regula-

es shall take such action as may be
tivities within their respective jurisdic-
undwater at existing quality, where the existing *
ired to maintain and protect the standards of
y the board to support the present and future

(1) the measures
t technically feasible or econom-
er quality is justified based upon .4
llow for a deviation from~
director’s finding of (1) and (2) above, the i
h a deviation for a specific site, activity or

e nmnba ahinh ara

N

/

GROUNDWATER PROTECTION ACT S5 22-12-5
: 3 - =

::::(:z:t;::l;r:i;:?ii,l:;r ar:id ex.ist in a defined geographic area. The director’s
or denying such a deviation shall be set f i iting
] ‘ orth in
:::d'ttl‘]e dlrtgctor has t!le‘excluswe authority to determine the terr;’\\,slr l;mg
e (1] :)(;n:h(; le)mchda deviation. To insure that groundwater standards prom:l
oard are not violated and that the |
8 iolat present and future benefici
\ }a::sc(‘)]f r;glr(;u?dwa.ter are maintained and protected, the director shall ev:hlxcal:
the ¢ ulative impacts .of all facilities and activities on the groundwat
ol tr;e; l::dc:::cstt(;onhprillor to alny granting of such deviation from existi:;
. r shall consult with the department of agri ‘
bureau of public health as iate i D et of iy e
: . appropriate in the implementati i
- tion. The director shall, u i . B e Subse
1 , upon a written request for such inf i ide
notice of any deviations fi isti i P At
nohce o ! rom existing quality granted pursuant to this
all(g‘I)ViSho?ld the a;.)pr.oval required in subsection (f) of this section be granted
agemir;g s}(:;lft:l(:watl(;ln f;‘om existing quality, the groundwater regulatory
e such alternative action as may be necessa
ey e . oy . . . b r to
ll;ar:)ltl;tcl:sthandtacgwges f\‘Mthm their respective jurisdictionsy ma?rsli:irr? t:[?;
e standards of purity and quality
promulgated by the t 1
support the present and future benefici ' tor. In
port ¢ ial uses for that d
maintaining and protecting such standard A
: s of the board, sucl ci
establish preventative action limit i o
s which, once reached, shall i i
to control a source of contamination t : b standards are oot
: . ; o assure that such standards a
, vmlatt'ad. The director shall provide guidelines to the groundwater reguzzt(r::t
ag(t;:x)cxses l:vntht.respzac)t t(t)) the establishment of such preventative action limitsy
ubsections (e), (f) and (g) of this section do not 1 ion
and earth disturbing activities directly i e e Miraction
. : y involved in coal extracti
:::J]ectf tgl glth:r or both article three or eleven [§ 22-3-1 et seq a(fr“g n2;hf1t f:z
i . of this chapter. Such activities jec ovisions of
 toul o ivities are subject to all other provisions of this
(i) This article is not applic
‘ pplicable to groundwater withi 5 i
formations which are site specific to: er within areas of geologic
: mglli)zezhfe p:;)lductl(])n or storage zones of crude oil or natural gas and which are
, or the exploration, development or production of i
‘ : » de 1 of crude
g8 perrzmtted pursuant to articles six, seven, eight, nine or tenm[l§0r2;-2t-l;r::
| :;?’., § 22-7-1 et seq., § 22-8-1 et seq., § 22-9-1 et seq. or § 22-10-1 et f
chapter; and sealo
3 ‘:f)t:‘he injection zones'of Class ‘II or III wells permitted pursuant to the
A Mtll 8 am((li rules governing the underground injection control program
o lgroGun water outside such areas remain subject to the provisions ()i; this
] -h:.e. x;oundwat.er regulatory agencies have the right to require the sub-
i ion o data with respect to the nature of the activities subject i
 mbeertion. ject to this
o . .
&mf]())f'lm?:e ag:ncnes:ggul;xtmg the activities specified in subsections (h) and
section retain their groundwater regulat i i
O o o er gulatory 'ﬂl‘.lt.h()l‘lty as provided
Johity utes and rules governing such activities, other than this
. (k) The director has authorit i i
. ‘ S y to modify the requirciments of subsecti
: . ‘ : S sect
of this section with resnect to noncoal mining activities subieet to arficl-]lsl;h(f:
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ENVIRONMENTAL RESOURCES

§ 22-12-6

cation shall assure protection of

(§ 22-4-1 et seq.} of this chapter. Such modifi
gencies regulating such noncoal

human health and the environment. Those a
mining activities shall retain their groundwater regulatory authority as
provided for in the relevant statutes and rules governing such activities other
than this article. o
(1) If the director proposes a need for a variance for classes of activities
which by their nature cannot be conducted in compliance with the require-
ments of subsection (g) of this section, then the director shall promulgate
legislative rules in accordance with chapter twenty-nine-a [§ 29A-1-1 et seq.]
of this code, following public hearing on the record. The rules so promulgated
shall set forth the director’s findings to substantiate such need and the criteria
by which such variances shall be granted or denied. Should any person petition
or request the director to undertake such a determination, that person will
give contemporaneous notice of such petition or request by Class 1 advertise-
ment in a newspaper of general circulation in the area to be affected by the
request. .

(m) All rules, permits, policies, directives and orders of the department of
agriculture, the bureau of public health and division of environmental protec-
tion, in effect on the effective date of this article and which are consistent with
this article shall remain in full force and effect as if they were issued pursuant
to this article unless and until modified pursuant to this article. (1994, c. 61)

this section, passed March 12, 1994 and became

Edltor’s notes. — Subsection (c) contains 8
effective ninety days from passage.

reference to “the effective date of this article.”
Acts 1994, ¢. 61, which amended and reenacted

§ 22-12-6. Lead agency designation; additional powers
and duties. -‘

(a) The division of environmental protection is heteby designated to be the
lead agency for groundwater and is authorized and shall perform the following

additional powers and duties:
(1) To maintain the state groun
(2) To develop, as soon as pract
ment system for the purpose 0
state’s groundwater program,
(3) To provide a biennial report to the Legisl
groundwater and groundwater management program,

ports from each groundwater regulatory agency;
(4) To coordinate with other agencies to develop a uniform groundwater

program;
(5) To perform any and all acts necessary to obt

of a)»"‘&{deral program related to groundwater;
( -eceive grants, gifts or contributions for purposes of impleme[}?'

this .. from federal agencies, state agencies or any other persons.i
pated ... .ne management of groundwater resources, and

dwater management strategy;

ature on the status of the state’s
including detailed re-

ical, a central groundwater data manage- _'
f providing information needed to manage the ’

ain the benefits to the state °

" of the commissioner of the bureau of public health, th’

§ 22-12-7

7 . . - .
da(nc)e'Iv\:it;;]r(;r]?eu:)g::)tﬁsl.eglsla;n;f rules implementing this subsection in accor
' isions of chapter twenty-nine-a [§ 29 ;
code, including rules relatin itori el o eba-l of this
g to monitoring and analysi
N ing | . nalysis of groundwater.
de(p :rt'lr‘:: (:IV}SIOH‘Of environmental protection, bureau of pﬁ;lic hea?tir and
epart ednb othagx'{cglt_ure shall'panicipate in the data management sy,st:
e t[})ﬁ ] y : e division of env1.ronmental protection pursuant to subsectiom
o of th th::ﬁ ;On andbs;hall provide the director with such information as thl;
easonably request in s i i
vt to this st q upport of his or her promulgation of rules
(¢) The division of envir
onmental protection, burea i
de(plf;rt’lrgent of agriculture are hereby authorized: 1 of public health, and
and pro tee::gage f?he voluntary cooperation of all persons in the maintenan
B l;on 0 groundwa{er, and to advise, consult and cooperate with Cﬁ
govem",leat agencies of this state, universities and colleges, the federa ]
governr nt or othe;r staFes, and with interstate agencies in the ﬁ,thherance af
the r[:t'ﬁposes of thl's artlsle, fmd to this end and for the purposes of studi .
o ific or other lnvesFlgatlons, research, experiments and demonstrati -
{)ureal;:ggfrt:ereto,hrecewe and spend funds as appropriated by the Legis;;s
, m such agenci he
e gencies and other officers and persons on behalf of the
prﬁlc':b enco(lilrage the formulaFion and execution of .plans to maintaiﬁ and
protect g_ro(lim tw.ater' by cooPeratlve groups or associations of municipal corpo-
ratto v,v lin us rtlles, industrial users and other users of groundwaters of tphe
, who, jointly or severally, are or n i i i
o orotoction of erotndwator ray be impacting on the maintenance
(3) To encourage, partici 1
ON , pate in, or conduct or cause to be cond i
. . . t
:Z;eltl'nﬁc or other'mvestngatlons, research, experiments and dellllc\o(;ds:::gles,
rel 31 ing to thehmamtenance and protection of groundwater, and to collect d(:t]:
with lrlzsgﬁitp (t)s :;et;),t;:!l asrt mz;y be deemed advisable and necessary to carry
: of this article, and t i
e P oot o make reports and recommendations
.ti(:r)l 'lv:)l tcl;)nduﬂcit groundwater sampling, data collection, analyses and evalu-
e gsrzu nc(lientt freqm:inci'1 so as to ascertain the characteristics and
water, and the sufficiency of th i
programs established pursuant to this articlye' fhe groundwater protection
in(?))ugﬁc(iizei‘;gofha publ(;c efducz:ition and promotion program to aid and assist
' e need of and securing s i
protection of groundwater. (1994, c. 61.)g upport for the maintenance and
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§ 22-12-7. Groundw s,
N ater coordinating committee; cre-

B

(a) The state groundwater coordinating committee is continued. It consists
::‘;:c:lture, the chair of thg environmental quality board, t\ 95:;:): Efrﬁ;):
fwater resources of Fhe division of environmental protection ai... .ne director

~
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(b) The groundwater coordinating committee shall consult, review and
make recommendations on the implementation of this article by each of the
groundwater regulatory agencies. Such committee shall require the periodic
submittal to it of the groundwater protection programs of each groundwater
regulatory agency including all rules, permits, policies, directives and any
other regulatory devices employed to implement this article.

(c) Upon a review of such programs, the groundwater coordinating commit-
tee shall recommend to the director approval of such programs, in whole or in
part, and identify in writing any aspect of such programs that are not sufficient
to satisfy the requirements of this article and specify a reasonable time period
for correcting those portions of the program that are found not to be sufficient.

(d) The director may accept the recommendation of the committee, in whole
or in part, and identify in writing any additional aspects of such programs that
are not sufficient to satisfy the requirements of this article and specify a time
period for correcting those portions of the program that are found not to be
sufficient. .

(e) In the biennial report to the Legislature required by this article, the
director shall identify all portions of groundwater protection programs which
have been determined not to be sufficient to satisfy the requirements of this

article and which have not been adequately addressed within the time period
specified by the director.

{f) No agency shall modify any aspect of its groundwater protection program
as approved by the director without the prior written approval of the director
of such modification. This requirement does not relieve such agency of any
other requirements of law that may be applicable to such a modification.

(g) The groundwater coordinating committee is authorized and empowered
to promulgate such legislative rules as may be necessary to implement this
section in accordance with the provisions of chapter t“venty—n'me-a [§ 29A-1-1
et seq.] of this code. (1994, c. 61.) \

§ 22-12-8. Groundwater certification.

(a) To ensure a comprehensive, consistent and unfragmented approach to
the management and protection of groundwater, including evaluation of the
cumulative effects of all activities that have the potential to impact on
groundwater, the director shall oversee and coordinate the implementation of

this article by each of the groundwater regulatory agencies through a ground- 4

water certification program as hereby established.

(b) Every state, county or local government body which reviews or issues |

permits, licenses, registrations, certificates of other forms of approval, or
renewal thereof, for activities or practices which may affect groundwater
quality shall first submit to the director for review and approval an application

for certification. Such application shall include a copy of the approval proposed
by such body, including any terms and conditions which have been imposed by

it. Upon receipt of this application, the director shall act within thirty days to

-~shene 4n waive or exercise his or her certification powers. If no -

L S |

1

promulgate legislative rules in accordan
' twenty-nine-a of this code establi

‘ dollars. Such groundwater remediation fees shall be

GROUNDWATER PROTECTION ACT 22-12-9
s -19-

groundwater certification is a roved. | i i
bor cort o c@ B, pp - If the director decides to ex

(¢) The director may waive, grant
water certification. Groundwater certification

(1994, c. 61.)

§ 22-12-9. Groundwater protection fees authorized; direc-
tor to promulgate rules; dedication of fee pro-
ceeds; groundwater pProtection fund estab-

lished; groundwater iati
establishe remediation fund

(f‘) T.he director of the division of environment
legislative rules in accordance with the provisi
[§ 29A-1-1 et seq.]‘ of this code establishing

to this article: Provided, That an
. : , y unexpended balance in the
protection fund at the end of each fiscal year may, by an act of thegll::;'[:lj:t,ﬁf‘zr

be transferred to the iati
: groundwater remediation fund i i
Provided, however, That if no action is taken nefor the ois erticle

fees have not been timely paid.

(b) The director of the division of environmental protection shall also

e Ee dwith the provisions of chapter
nine- shing a schedule of groundwater remediati

fees which in the aggregate shall not exceed two hundred Gfty tifo:;z:s;
assessed over a time

perind i
riadt not to exceed two vears from effective date of such rules and shall he
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deposited into the groundwater remediation fund established pursuant to this
article. Such fees shall be assessed against persons who own or o‘pera'te
facilities or conduct activities subject to the provisions of this artlcle‘m
proportion to the groundwater protection fees assessed pursuant‘to §ubsectlon
(a) of this section for the year in which such groundwater remediation fees, or
any portion thereof, are assessed. _ .
(¢) The following two special revenue accounts are continued in the state
treasury: ‘
(T); T{le “Groundwater Protection Fund”, the moneys of which shall be
ekpended by the director in the administration, certlﬁct'it_lop, enforcerr}ent,
inspection, monitoring, planning, research and other actl.vmes of the environ-
mental quality board, division of environmental protectu')n, bur‘eau pf public
health and department of agriculture in accordance mth_legslatxvg rules
promulgated pursuant to the provisions of chapter Fwenty-nme-a of this cod%.
The moneys, including the interest thereon, m‘saxd fund shal} bf’ kept an
maintained by the director and expended w1th0u‘t .appropn‘atlon‘ by the
Legislature for the purpose of implementing the provisions of this article. The
director may withhold the payment of any such moneys to any agency whoge
groundwater protection program has been determu'1ed’by the dlrector: in
consultation with the groundwater coordinating committee, not to be sufficxent
to satisfy the requirements of this article anq wherg such agency hgs fall:ed lt];o
adequately address such determination within the time period spec1ﬁeq y t :
director. At the end of each fiscal year, any unexpended balance of s'ald‘ fun
may not be transferred to the general revenue fund, but shall remain in the
er protection fund. ‘
gr?;)ngl‘ﬁzt“Gfoundwater Remediation Fund”, the moneys of .whlch, fto t}l:e
extent that moneys are available, shall be exPendeq b 'the dlrector. or t.fe
purposes of investigation, clean-up and remedial actior} intended to 1dentl:ly,
‘minimize or mitigate damage to the environment, natural resources, publfc
and private water supplies, surface waters and groundwaters and t'he pu 1(;‘
health, safety and general welfare which may re§ult from contammz;ltlop od
groundwater or the related environment. The dlref:tf)l‘ or.other aut ontz.e
agency officials are authorized to recover through civil action or coopera ive
ble persons the full amount of ‘any {md all ground-
water remediation fund moneys expended pursuant to this artlcle: All Woney}:
expended from such fund which are so recovgred shall be detposned 1;11 suc
fund. The director may expend moneys from sal.d fund and thfe l'nterestt: ereog
without necessity of appropriation by the Legislature. All civil penal.tles anl
assessments of civil administrative penalties col?e.cted pu_rsuant to this artnF e
shall be deposited into the said fund. In addition, said fund may recen;e
proceeds from any gifts, grants, contrilmtio‘ns or gthgr moneys accruing to; e
state which are specifically designated for inclusion in the fund. (1994, c. 61.)

.
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agreements with responsi
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§ 22-12-10. Civil and criminal penalties; civil administra-
tive penalties; dedication of penalty proceeds;

injunctive relief; enforcement orders; hear-
ings.

(a) Any person who violates any provision of this article, or any permit or
agency approval, rule or order issued to implement this article, is subject to
civil penalties in accordance with the provisions of section twenty-two [§ 22-
11-22], article eleven of this chapter: Provided, That such penalties are in lieu
of civil penalties which may be imposed under other provisions of this code for
the same violation.

(b) Any person who willfully or negligently violates any provision of this
article, or any provision of a permit or agency approval, rule or order issued to
implement this article, is subject to criminal penalties in accordance with the
provisions of section twenty-four [§ 22-11-24], article eleven of this chapter:
Provided, That such penalties are in lieu of other criminal penalties which may
be imposed under other provisions of this code for the same violation.

(c) Any person who violates any provision of this article, or any permit or
rule or order issued to implement this article, is subject to a civil administra-
tive penalty to be levied by the director, the commissioner of agricuiture or the
commissioner of the bureau of public health, as appropriate, of not more than
five thousand dollars for each day of such violation, not to exceed a maximum
of twenty thousand dollars. In assessing any such penalty, any such official
shall take into account the seriousness of the violation and any good faith
efforts to comply with applicable requirements as well as any other appropri-
ate factors as may be established by such official by legislative rules promul-
gated pursuant to this article and the provisions of chapter twenty-nine-a
(§ 29A-1-1 et seq.] of this code. No assessment may be levied pursuant to this
subsection until after the alleged violator has been notified by such official by
certified mail or personal service. The notice shall include a reference to the
section of the statute, rule, order or statement of permit conditions that was
allegedly violated, a concise statement of the facts alleged to constitute the
violation, a statement of the amount of the administrative penalty to be
imposed and a statement of the alleged violator’s right to an informal hearing.
The alleged violator shall have twenty calendar days from receipt of the notice
within which to deliver to such official a written request for an informal
hearing. If no hearing is requested, the notice becomes a final order after the
expiration of the twenty-day period. If a hearing is requested, such official shall

. inform the alleged violator of the time and place of the hearing. Such official

may appoint an assessment officer to conduct the informal hearing who shall
make a written recommendation to such official concerning the assessment of
a civil -administrative penalty. Within thirty days following the informal
hearing, such official shall issue and furnish to the violator a written decision,
and the reasons therefor, concerning the assessment of a civ’™ ~  istrative
penalty. Within thirty days after notification of such offic. on, the °
alleged violator may request a formal hearing before the boaru u. _..cordance
H . 1. PR . - .
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istrative civil penalty assessed pursuant to this section is in lieu of any other

civil penalty which may be assessed under any provision of this code for the’

same vislation. No combination of assessments against any violator under this
section may exceed twenty-five thousand dollars per day of each such violation.
All administrative penalties shall be levied in accordance with legislative rules
promulgated by such official in accordance with the provisions of chapter
twenty-nine-a of this code.

(d) The net proceeds of all civil penalties collected pursuant to subsection (a)
of this section and all assessments of any civil administrative penalties
collected pursuant to subsection (c) of this section shall be deposited into the
groundwater remediation fund established pursuant to this article.

(e) Any such official may seek an injunction, or may institute a civil action
against any person in violation of any provision of this article or any permit,
agency approval, rule or order issued to implement this article. In seeking an
injunction, it is not necessary for such official to post bond nor to allege or prove
at any point in the proceeding that irreparable damage will occur if the
injunction is not issued or that the remedy at law is inadequate. An application
for injunctive relief or a civil penalty action under this section may be filed and
relief granted notwithstanding the fact that all administrative remedies
provided for in this article have not been exhausted or invoked against the
person or persons against whom such relief is sought.

(f) If any suth official upon inspection, investigation or through other means
observes, discovers or learns of a violation of the provisions of this article, or
any permit, order or rules issued to implement the provisions of this article, he
or she may issue an order stating with reasonable specificity the nature of the
violation and requiring compliance immediately or within a specified time. An
order under this section includes, but is not limited to, any or all of the
following: Orders implementing this article whic}\' (1) suspend, revoke or
modify permits; (2) require a person to take remedial action; or (3) are cease
and desist orders.

{g) Any person issued a cease and desist order under subsection (f) of this
section may file a notice of request for reconsideration with such official not
more than seven days from the issuance of such order and shall have a hearing
before such official to contest the terms and conditions of such order within ten

days after filing such notice of a request for reconsideration. The filing ofa !
notice of request for reconsideration does not stay or suspend the execution or }

enforcement of such cease and desist order. (1994, c. 61.)

§ 22-12-11. Appeal procedures.

Any person having an interest which is or may be adversely affected, or who §
is aggrieved by an order of the director or any public official authorized to take ¥
or implement an agency action, or by the issuance or denial of a permit issued §
to implement this article or by such permit’s term or conditions, or by the 3

failure or refusal to act within a reasonable time, may appeal to the environ-
: * m-ewidedin article one [§ 22B-1-1 et seq.], chapter 4

j recognized and authorized by
¢ suthorization. (1994, c. 61.)

L8

X! federal agencies or
relationship involved in the implementat;

the state, any such modiﬁcatim‘]}s becgtt::zfr;"eocf;iftgeml el pegrama by
Hlovemor stating either that final approval of such modifications has been
_ ﬁvep by the appropriate federal agency or official ;
s m(?dlﬁcation is not necessary to avoid disruption
§ ship under which such regulatory programs are implemented. (1994, c. 61.)
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§ 22-12-12. Rule-making petition.

At?y person may petition the appropriate rule-making agency for rule
makmg'or.l an issue arising under this article. The appropriate rule-maki :
agency, if it believes such issue to merit rule making, may initiate rule m k'ml;)I
in acFordance with the provisions of chapter twenty-nine-a [§ 29A-1-1 etas : o
of this che. A decision by the appropriate rule-making age;]cy not to u‘r;ql
rule mal‘upg must set forth in writing reasons for refusing to do so. Any pereue
may petition an agency to issue a declaratory ruling pursuant to' sectigﬁ (;OH
§ 25.)A—4‘-.1], article four, chapter twenty-nine-a of this code with respect to t:e
applicability to any person, property or state of facts of any rules romulgat 3
by that agency pursuant to this article. (1994, c. 61.) e o

§ 22-12-13. Existing rights and remedies preserved; effect

of compliance.

(a) !t is the purpose of this article to provide additional and cumulat;
remedies to address the quality of the groundwater of the state. This art'l"ll?
does not alter the authority of any agency with respect to wate.r other tl:;r(;
g;cz;nc}dwa.ter. Exce.pt as expressly stated in this article, it is not the intention
cOde.e egislature in enacting this article to repeal any other provision of this

(bj Nothing contained in this article abridges or altefs rights of action ¢
remedies now or hereafter existing, nor do any provisions in this article, or y
act done by virtue of this article, estop the state, municipalities public, he:lrt]l{
o.ﬂicers or persons as riparian owners or otherwise, in the ex’ercise of their
nghts to suppress nuisances or to abate any pollution now or hereaft
existing, or to recover damages. e

(c) Where a person is operating a source or conducting an activity in
compliance with the terms and conditions of a permit, rule, order directiv):e or
other authorization issued by a groundwater regulatory agency 'pursuant to

this article, such person is not subject to criminal prosecution for pollution
such permit, rule, order, directive or other

I § 22-12-14. Effective dates of provisions subject to federal

approval.

avoid disruption of the federal-state
upon a proclamation by the

or that final approval of such
of the federal-state relation-
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§ 22-17-22. Underground storage tank insurance fund.

(a) The director may establish an underground storage tank insurance fund
for the purpose of satisfying the financial responsibility requirements estab-
lished pursuant to section ten [§ 22-17-10] of this article. In addition to the
capitalization fee to be assessed against all owners or operators of under-
ground storage tanks provided by subdivision (6), subsection (b), section 8ix
8 29-17-6(b)(6)] of this article, the director shall promulgate rules establish-
ing an annual financial responsibility assessment to be assessed on and paid
by owners or operators of underground storage tanks who are unable to obtain
insurance or otherwise meet the financial responsibility requirements estab-
lished pursuant to section ten of this article. Such assessments shall be paid
into the state treasury into a special fund designated “the underground storage
tank insurance fund”.

(b) At the end of each fiscal year, any unexpended balance of such assess-
ment shall not be transferred to the general revenue fund but shall remain in
the underground storage tank insurance fund. (1994, c. 61.)

§ 22-17-23. Duplicative enforcement prohibited.

No enforcement proceeding brought pursuant to this article may be dupli-
cated by an enforcement proceeding subsequently commenced under some
other article of this code with respect to the same transaction or event unless
such subsequent proceeding involves the violation of a permit or permitting
requirement of such other article. (1994, c. 61.)

ARTICLE 18.
HAZARDOUS WASTE MANAGEMENT ACT.
' ' \

Sec. Sec.
92.18-1. Short title. reports and analyses; subpoe-
29.18-2. Declaration of policy. nas. . . ‘
99-18-3. Definitions. 92-18-14. Monitoring, analysis and testing, .
29.18-4. Designation of division of environ- 29.18-16. Enforcement orders; hearings.

mental protection as the state 99.18-16. Criminal penalties. ;

hazardous waste management  22.18-17. Civil penalties and injunctive reliel

lead agency. . . 992.18-18. Imminent and substantial hazarde
22.18-5. Powers and duties of director; inte- orders: penalties; hearings. '

gration with ot:er ?ﬁ’s.’ eg:it.ab— 29.18-19. Citizen suits; petitions for rule mak *

hsh":e::' zi;;‘rlngn: azardous ing; intervention. g

was a . . :
29.18-6. Promulgation of rules by director. 22-18-20. Appe:‘:m:) environmental q“‘w 1

-18- i jurisdicti f other : . . o

22-18-1. Auth:{;&é :g:ngil:;;sdlc ion of-© 22-18-21. Discll(::;?: required in deeds od !
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22-18-) wlic participation in permit pro- 22-18-23. State p;ograrp “l) be con?:?’wnsﬂ 3

288, and equivalent to federal pm—
22-18-1n. - tion program for existing facil- gram. ‘/
~ aties. 29.18-24. Duplication of enforcement probi
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§ 22-18-2

tions, including nuisance actions i
passed.by a municipality declari;\;nﬂ?;d;::::?-
nent disposal of hazardous wastes as therein
defined to be a public nuisance is not pre-
empted by the federal or State acts. Sharon
Swteel Corp.-v. City of Fairmont, 334 S.E.2d 616
(10. Va. 1986), appeal dismissed, 474 U.S. 1098
6 S. Ct. 875, 88 L. Ed. 2d 912 (1986).

Editor’s notes. — The H
M 5 azardous Waste
20‘:[:{“5“];[“ Act was formerly compiled in ¢

State or federal preemption. — Si
the Resource Cons'ervationpand Recfwllzcr; T::‘
42 US.C. § 6972(f), and the West Virginia
Hazard?us Waste Management Act, former
§ 20-5E-18(d) and (h), see now § 22-18-19
have provisions preserving common law ac.

§ 22-18-1. Short title.

This article may be known and ci “
At (1004 o o1 and cited as the “Hazardous Waste Management

§ 22-18-2. Declaration of policy.

(a) The Legislature finds that:
mt(l:))ugz::;:u:l:g ttl(:chr;:)l;)egical progress and increases in the amount of
i ' e abatement of air and water polluti i
 ever increasing quantities of hazardous wastes; pollution have reSlllt_ed "
ha(fznmp‘:b;:; health atnd safety and the environment are threatened where
astes are not managed in an environmentall
y sound m ;
.n(fi)r The knowledge and tt'ac}'mology necessary for alleviating adver:(:l E::lth
- onmental and Pesthetlc impacts resulting from current hazardous w t’
| t(a;l)agﬁrlnent and disposal practices are generally available; e
d‘emical: n(:;mufac:urle, refinement, processing, treatment ax’ld use of coal, raw
_ , ores, petroleum, gas and other natural and s i ;
‘ mic um ] ynthetic prod
, Ic:-ls‘;lt’;::ls that tr)na.ke a sngmﬁcgnt contribution to the economy of th‘;s st:::f :1:3
The pro lem of managing hazardous wastes has become ,
: statewide concern.  matter of
?1’; ;l)leref::et, gl 8 he;leby declared that the purposes of this article are:
protect the public health and safety and th i '
b protect the public y an e environment from the
e proper, inadequate or unsound management of hazardous
(2) To establish a program of i
‘ | regulation over the sto i
v ,tl:;:m'lint and disposal of hazardous wastes; rage, transportation,
b assure the safe and ad ,
'“hin it equate management of hazardous wastes

(4) To assume regulato i
' ry primacy through i
Gln_ervatlon and Recovery Act. (1991 c. 61lf)g Sublitle C of the Resource

_v Bditor’s notes. — The Resource Co

' X nserva-
h and l}ecovery Act, referred to in (bx4;:l?s
omplled in 42 US.C. § 6901 et seq.

W. Va. Law Review. Flan

v ., — nery and Po-

glnd! ngarc.:lous Waste Manageme}rl\t th —o—
osing the Circle,”84 W. Va./[,,-l.g\w, 347 (1982).
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§ 22-18-3. Definitions.

Unless the context in which used clearly requires a different meaning, as
used in this article:

(1) “Director” means the director of the division of environmental protection
or such other person to whom the director has delegated authority or duties
pursuant to sections six or eight [§ 22-1-6 or § 22-1-8), article one of this
chapter;

(2) “Disposal” means the discharge, deposit, injection, dumping, spilling,
leaking or placing of any hazardous waste into or on any land or water so that
such hazardous waste or any constituent thereof may enter the environment or
be emitted into the air, or discharged into any waters, including groundwaters;

(3) “Division” means the division of environmental protection;

(4) “Generation” means the act or process of producing hazardous waste
materials;

(5) “Hazardous and Solid Waste Amendments of 1984” means the federal
Hazardous and Solid Waste Amendments of 1984 (P.L. 98-616) amending the
Resource Conservation and Recovery Act;

(6) “Hazardous waste” means a waste or combination of wastes, which
because of its quantity, concentration or physical, chemical or infectious
characteristics, may: (A) Cause, or significantly contribute to, an increase in
mortality or an increase in serious irreversible, or incapacitating reversible,
illness; or (B) pose a substantial present or potential hazard to human health

ENVIRONMENTAL RESOURCES

or the environment when improperly treated, stored, transported, disposed of

or otherwise managed; ‘
(7) “Hazardous waste fuel” means fuel produced from any hazardous waste

identified or listed pursuant to subdivision (2), subsection (a), section six
[§ 22-18-6(a)(2)] of this article, or produced from any thardous waste identi-
fied or listed pursuant to section six [§ 22-18-6];

(8) “Hazardous waste management” means the systematic control of the
collection, source separation, storage, transportation, processing, treatment,
recovery and disposa) of hazardous wastes; )

(9) “Land disposal” means any placement of hazardous waste in a landfill,
surface impoundment, waste pile, injection well, land treatment facility, sait
dome formation, salt bed formation, or underground mine or cave;

(10) “Manifest” means the form used for identifying the quantity, composi-
tion and the origin, routing and destination of hazardous waste during ita
transportation from the point of generation to the point of disposal, treatment
or storage; :

(11) “Person” means any individual, trust, firm, joint stock company, publie,
- private or government corporation, partnership, association, state or federal
agency, the United States government, this state or any other state, munici-
pality, county commission or any other political subdivision of a state or any

interstate body;
19\ “Raanurce Conservation and Recovery Act” means the federal Resource

aanc an amandaod-

, under Section 402 of the federal Wate

& Energy Act of 1954, as amended. (1994, c. 61.)

' § 6901 et seq.

. § 22-18-4. Designation of division of

. either on a

period of years, in such a manner as not to constitute

disposal of such hazardous waste:
(14) “Subtitle C” m i
Recovery Act;
(156) “Treatment” means

eans Subtitle C of the Resource Conservation and

material in domestic sewage, or soli
return flows or industrial discharges w

source, special nuclear or by-product material ag defined by

Editor's notes. — The federal Hazardous ferred to in

; and Solid Waste Amendments of 1984, referred  § 1151 et Beq.(lﬁ)' is compiled in 33 USC.

0i P
in (6), are compiled in 42 US.C § 6901 et The federal Atomic Energy Act of 1954, re.

ferred to in (16), is i i

¢l o - compiled in 42 U.SC,
W. Va. Law Review. — Flanne

land., “Hazardous Waste Mnnngemzltagitp—(:

Closing the Circle,”84 W. Va. L. Rev. 347 (1982).

'l:he Resource Conservation and Re
e cove
Aet, referred to in (14), is compiled in 42 U.S.g.'

The federal Water Pollution Control Act, re-

. environmental pro-
tection as the state hazardous

wast -
ment lead agency. wie manage

' Editor's notes. — The Resource Conserva-

Y 'lnd ‘Recovery Act, referred to above is
P mamnilad in 4011 Qg RA0T ot pea ’



§ 22-18-5 ENVIRONMENTAL RESOURCES
§ 22-18-5. Powers and duties of director; integration with
other acts; establishment of study of hazard-

ous waste management.

(a) In addition to all other powers and duties prescribed in this article or
otherwise by law, and unless otherwise specifically set forth in this article, the
director shall perform any and all acts necessary to carry out the purposes and
requirements of Subtitle C of the Resource Conservation and Recovery Act.

(b) The director shall integrate all provisions of this article for purposes of
administration and enforcement and shall avoid duplication to the maximum
extent practicable, with the appropriate provisions of: The public health laws
in chapter sixteen [§ 16-1-1 et seq.] of this code; article sixteen-a [§ 19-16A-1
et seq.], chapter nineteen of this code; this chapter; and chapters twenty-two-b
and twenty-two-c [§ 29B-1-1 et seq. and § 22C-1-1 et seq.] of this code.

(¢) The director may enter into any agreements, including reimbursement
for services rendered, contracts or cooperative arrangements, under such
terms and conditions as he or she deems appropriate, with other state
agencies, educational institutions or other organizations and individuals a8
necessary to implement the provisions of this article. _

(d) The director shall cooperate with and may receive and expend money
from the federal government and other sources.

(e) The director shall (1) encourage, participate in and conduct an ongoing
investigation and analysis of methods, incentives, technologies of source
reduction, reuse, recycling or recovery of potentially hazardous waste and a
strategy for encouraging the utilization or reduction of hazardous waste, and
(2) investigate the feasibility of operating an information clearinghouse for
hazardous wastes.

(H The director ghall provide for the continuing eddcation and training of
appropriate division personnel in matters of hazardols waste management.

(1994, c. 61.)

The Oil and Gas Laws, formerly codified in ¢

Editor’s notes. — The Resource Conserva-
22, art. 4, are now codified in c. 22, art. 6 and 7.

tion and Recovery Act, referred to in (a), i8
compiled in 42 U.S.C. § 6901 et seq.

§ 22-18-6. Promulgation of rules by director.

(a) The director
under this article. The director shall prom
consultation with the department of health and
emergency services, the public
“department of public safety,
agriculture, an

twent/ . [§ 29A-1-1 et seq.} of this code, shall avoid duplication to the

maxim . .ent practicable with the appropriate provisions of the acts an

laws got oue 1n subsection (b), section five {§ 92.18-5(b)] of this article and shak-_

e ennmn obvinagant 8

has overall responsibility for the promulgation of rulu;. " .
ulgate the following rules, in "}
human resources, the office of | .
service commission, the state fire marshal, the
the division of highways, the department of
d the environmental quality board. In promulgating and’ 3
revisin7ch rules, the director shall comply with the provisions of chapter 1

HAZARDOUS WASTE MANAGEMENT ACT § 22-18-6
effect than the rules and re i
gulations promulgated b i
. y the fed
ta: ;))roft{ecltlon agency pursuant to the Resource Conservatioi :;?il}::c‘(r)l:znm: nt
. ules establishing a plan for the safe and effective m ot o
azardous wastes within the state; mnagement of
0u(ﬁ}2)wf*::::s gstab.hs!\ing criteria for identifying the characteristics of hazard
particular,h i en(tllfymg the characteristics of hazardous waste and ]istirng;
azardous wastes which j isi i
D i, That: ch are subject to the provisions of this article:
thg:)sulill:ici}‘:ivyaste listed. below shall, except as provided in paragraph (B) of
this subdiv SlOi’l, be subject o'nly.to regulation under other applicable provi-
oo ::;:l m't ﬁtt:te lalw in lieu of this article until proclamation by the
ing that at least six months have ela i
nor ; psed since th
Bgl(;t(;l;:)i‘stl}(::fgg ::1; gpl}?(lilc‘)e‘alble sIt)udy required to be conducted undei gZ(t:(:io(;lf
olid Waste Disposal Act, as amended, and i
\ , , that
:};3;(13 :)s)e(r; ?:ocr)nut!%;alteg with respect to such wastes in accordance v:liig]uslizzlt(::r?
of the Resource Conservation and Recover i
' . ‘ very Act, and fi i
:EZ iase lot; 'the wastes identified in subparagraph (iv) of this paragr:[:i}llngllall
th Zgu ation of such. wastes has been authorized by an act of Congress in
cordance with Section 3001 (b) (2) of the Resource Cons i
Roomery Act ervation and
(i) Fly ash waste, bottom ash was
\ te, slag waste and flue gas emissi
: ; on t
w&:?it)e Sgelr.lgrated primarily from the combustion of coal or other fossil FS;;O]
olid waste from the extraction, beneficiation and processing of ores a;ld

minerals, including phosphate
uranium ore; phosp rock and overburden from the mining of

(iii) Cement kiln dust waste; and
(iv) Drilling fluids, produced water:

] , s and other wastes associated wi
exploration, development or production of crude oil or nat lWlth o
geothermal energy. e g o
Of(tllBI)i s(l\:::s:s.a'nd oper'atl())rs of disposal sites for wastes listed in paragraph (A)

vision may be required by the di i
um.]er e etion, y the director through rule prescribed
, oc(;)ﬁ;&:ﬂtgfctspﬁsglt Bitflf for s}:xch wastes which are to be closed, to identify the

ch sites through surveying, glatting or other mea’s
. ! ; \ R ures, t
;:t:lti:';c:t;i}??on of ﬁuch information on the public record, to assure t(l)ftutll:
re such waste i ’
s whers s are disposed of are known and can be located in

(ii) To provide chemical and physical analysis and composition of such

! wastes, based on available information, to be placed on the public record;

(3) Rules establishing such standards applicable to generators of hazardous

, wast..e identified or listed under this article as may be necessary to protect
| p::‘llii:;ﬁzmlse;:gpiac?ty a&d) t}?e en(\irironment, which standards shall esfabliéch
1 ing: ecord-keepi i i i

E the. quantities 'of such hazardous wast: lgegni;:\igseiItl};actot:lc:tl'lmtelty l?l(:ntlf);"
wthh are significant in quantity or in potential ha;m to put < S‘\ ef(;?

onwr(?nment and the disposition of such wastes; (B) labeling f o any
pug OONtainers used for the storage, transport or disposal of such Lazaiuuusowz:sz



§ 22-18-6 ENVIRONMENTAL RESOURCES

such as will identify accurately such waste: (C) use of appropriate containers

for such hazardous waste; (D) furnishing of information on the general
chemical composition of such hazardous wastes to persons transporting,
treating, storing or disposing of such wastes; (E) use of a manifest system and
any other reasonable means necessary to assure that all such hazardous waste
generated is designated for treatment, storage or disposal in, and arrives at
treatment, storage or disposal facilities (other than facilities on the premises
where the waste is generated) with respect to which permits have been issued
which are required: (i) By this article or any rule required by this article to be
promulgated; (i) by Subtitle C of the Resource Conseyvation and Recovery Act;
@iii) by the laws of any other state which has an authorized hazardous waste
program pursuant to Section 3006 of the Resource Conservation and Recovery
Act; or (iv) by Title 1 of the federal Marine Protection, Research and Sanctu-
aries Act; and (F) the submission of reports to the director at such times as the
director deems necessary setting out the quantities of hazardous wastes
identified or listed under this article that the generator has generated during
a particular time period, and the disposition of all such hazardous waste;
(4) Rules establishing such performance standards applicable to owners and
operators of facilities for the treatment, storage or disposal of hazardous waste
identified or listed under this article as may be necessary to protect public
health and safety and the environment, which standards shall, where appro-
priate, distinguish in such standards between requirements appropriate for
new facilities and for facilities in existence on the date of promulgation of such
rules and shall include, but need not be limited to, requirements respecting:
(A) Maintaining records of all hazardous wastes identified or listed under this
article which are treated, stored or disposed of, as the case may be, and the
manner in which such wastes were treated, stored or disposed of, (B)
satisfactory reporting, monitoring and inspection and 'compliance with the
manifest system referred to in subdivision (3) of subsection (a) of this section;

(C) treatment, storage or disposal of all such waste received by the facility ;
techniques and practices as may be :

pursuant to such operating methods,
satisfactory to the director; (D) the location, design and construction of such
hazardous waste treatment, disposal or storage facilities; (E) contingency

plans for effective action to minimize unanticipated damage from any treat- 3
posal of any such hazardous waste; (F) the maintenance of
operation of such facilities and requiring such additional qualifications as to

ownership, continuity of operation, training for personnel and financial re- ]
ecessary or desirable; however, no private entity may §
f criteria established under this subsection from the

ownership or operation of facilities providing hazardous waste treatment, -}

ment, storage or dis

sponsibility as may be n
be precluded by reason o

storage or disposal services where such entity can provide assurances o

. financial responsibility and continuity of operation consistent with the degree .'_-,
and duration of risks associated with the treatment, storage or disposal of $
and (G) compliance with the requirements of %

contion eicht of this article respecting permits for treatment, storage of -3
N

specified hazardous waste;
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(5) Rules specifying the terms and conditions under which the director shall

issue, modify, suspend, revok i i
articl,e ; p oke or deny such permits as may be required by this

HAZARDOUS WASTE MANAGEMENT ACT

(6) R.ules for Fhe establishment and maintenance of records; the making of
;:s:):ltlsis;l;hzatl;l:::g [:); sampk;s and ;he performing of tests and analyses; the
y , operating and maintainin itori i ,
met.hods; and the providing of any other informz,ft:)(:‘nmz;);l lr:loanng chssary to
achieve the purposes of this article; y be mecessary fo
(7) Rules establishing standards and procedures for the certification of
personnel at hazardous waste treatment, storage or disposal facilities or sit 0-
(8) Rules for public participation in the implementation of this articl ?l .
9 Rl.lles establishing procedures and requirements for the use of + mani
fest during the transport of hazardous wastes; © o B manr
(10) Rules establishing procedures and requirements for the submissi
and approval of a plan, applicable to owners or operators of hazardous ::S‘Otn
storage, t.rgatment and disposal facilities, as necessary or desirable for cl ure
of the facility, post-closure monitoring and maintenance, sudden and 931"9
tal( {){:)(:u};'relznces artn)d nonsudden and accidental occurren(':eS' e
ules establishing a schedu ¢ i
. permit applications and gpermit renl:v:')afl.fies to recover the costs of processing
_ (1.2) Rules, including exemptions and variances, as appropriate: (A) Estab
llshl_ng standar(i‘s and prohibitions relating to the management of' haza::ia .
wastg by land disposal methods; (B) establishing standards and prohibit'ous
relatnpg t9 the land disposal of liquid hazardous wastes or free li 1938
{ contained in hazardous wastes and any other liquids which are not hxa\za:'](;l s
* wastes; (C) establishing standards applicable to producers, distribut or
g marketers of hazardous waste fuels; and (D) as are ()therw'ise necesszrs (:(r)
1 :alow the state to assume primacy for the administration of the fe(?e,ral
P hazardous waste n.lanagement program under the Resource Conservation and
- Recovery Act t_md in particular, the Hazardous and Solid Waste Amendment:
of 1984: Prqvnded, That such rules authorized by this subdivision sh l(lmbs
. :;::mtelnt wnt(lil but lllo more expansive in coverage nor more stringent ini,ﬁ”eci
. rules and regulations irc
L o asenes onde fléubtitle ;())tzomulgated by the federal environmental protec-
: (11?) Rules: (A) Establishing air pollution performance standards and permit
1 nqulrementf; and procedures as may be necessary to comply with the ré) uire
R ments of this article and in accordance with the provisions of articlz ﬁv-
1 s 22:5-1 et geq.] of this chapter. Such permits shall be in addition to th .
3 pe('rzr;lt; rec:l}]llred by section eight [§ 22-18-8] of this article; e
or the monitoring and control of air emissions a ’
! h’eatment‘_ storgge and disposal facilities, including, but nt)thl?rzl;ai:(:((;ufo VLHS;:
" tanks, surface impoundments and landfills, as may be necessary to ’ f“
y buman health and the environment; and Y 1o protet
(C) .Estab!ishing standards applicable to the owners and operators of
; facilities which burn, for purposes of energy recovery, any fuel produced from
§ any hazardous waste identified or listed pursuant to subdivision (2), subsec-
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identified or listed pursuant to subdivision (2), subsection (a) of this section
and any other material, as may be necessary to protect human hea.lth and t.he
environment: Provided, That such legislative rules shall be consistent with
Su:::;l:)ecrson aggrieved or adversely affected by an .order of t}.le dire_c‘to'r .made
and entered to implement or enforce the rules required by this subd_lvlslon or
by the failure or refusal of said director to act withi'n a reasonable time on ar(;
application for a permit or by the issuance or dgmgl of or by the ten‘ns an

conditions of a permit granted under the provisions of the rules required by

ENVIRONMENTAL RESOURCES

this subdivision, may appeal to the air quality board in accordance with the

procedure set forth in article one [§ 22B-1-1 et seq.], chapter tv.venty-t.wo-_b_of
this code, and orders made and entered by said board are spbject to judicial
review in accordance with the procedures set forth iq article one, chap‘ter
twenty-two-b of this code, except that as to cases involving an order gran‘tmg
or denying an application for a permit, re\{o}(lng or susper‘ldmg a peflmlt (;(r,
approving or modifying the terms and condlt‘lons of a perm}t or the fx:‘n‘uref
act within a reasonable time on an application for a permit, the petition for
judicial review shall be filed in the circuit court of Kanawha Cognty.

(14) Rules developing performance standards and Othel" requirements un-
der this section as may be necessary to protect public health an(_l th;
environment from any hazard associated with the management of used oil a;\1
recycled oil. The director shall ensure that such rul:as do npf discourage the
recovery or recycling of used oil. For these purposes, yse'd o0il” shall mean an:
oil that has been refined from crude oil, or any synt}}etlc oil, that. has? been _uPe
and as a result of such use is contaminated by physical or chemical 1mpu?t1§:.

(15) Such other rules as are necessary to effectuate\ the purposes of this

ar:;)c)le’i‘he rules required by this article to be promulgated shall be reviewed
and, where necessary, revised not less frequently than every .threehy(lala:
Additionally, the rules required to be promulgatgd by this article s (;1 X
revised, as necessary, within two years of the effective (‘latfe of any amen l‘;’l:;‘\
of the Resource Conservation and Recovery Act and .w1thm six months o dbe
effective date of any adoption or revision of ;utles required to be promulgated by
ervation and Recovery Act. ,

th?c?ﬁgrvzci:hg::rfding any other provision in .thig articlg, tbe fiir_ector sdhall not
promulgate rules which are more properly within the Junsdlct_lon an expte:;
tise of any of the agencies empowered with rule-making authority pursuan
section seven [§ 99.18-7] of this article. (1994, c. 61.)

The Solid Waste Disposal Act is codified in a

‘du r’s notes. — The Resource Conserva- )
t'l;‘l anod Recovery Act, referred to above, 18 U.S.C. § 3251 et seq. | .
Lompiled ina2 U.S.C. § 6901 et seq. W. Va. Law Review. ;1 Flannery ttn‘\x 1
¢ rine i " Waste Management Act —
e Protection, Research and land, Hazar(_lous
Sa,lr‘\}clfuf::ii r"tlerred to above, is compiled  Closing the Circle,” 84 W. Va. L. Rev. 347 (1981)
in16U.S.C. . 1— 1434,33US.C.§ 1401

et seq.

§ 22-18-7

§ 22-18-7. Authority and jurisdiction of other state agen-
cies.

HAZARDOUS WASTE MANAGEMENT ACT

(a) The commissioner of the division of highways, in consultation with the
director,- and avoiding inconsistencies with and avoiding duplication to the
maximum extent practicable with legislative rules required to be promulgated
pursuant to this article by the director or any other rule-making authority, and
in accordance with the provisions of chapter twenty-nine-a {§ 29A-1-1 et seq.]
of this code, shall promulgate, as necessary, legislative rules governing the
transportation of hazardous wastes by vehicle upon the roads and highways of
this state. Such legislative rules shall be consistent with applicable rules
issued by the federal department of transportation and consistent with this
article: Provided, That such legislative rules apply to the interstate transpor-
tation of hazardous waste within the boundaries of this state, as well as the
intrastate transportation of such waste.

In lieu of those enforcement and inspection powers conferred upon the
commissioner of the division of highways elsewhere by law with respect to the
transportation of hazardous waste, the commissioner of the division of high-
ways has the same enforcement and inspection powers as those granted to the
director, or authorized representative or agent, or any authorized employee or
agent of the division, as the case may be, under sections twelve, thirteen,
fourteen, fifteen, sixteen, seventeen and eighteen [§§ 22-18-12, 22-18-13,
22-18-14, 22-18-15, 22-18-16, 22-18-17 and 22-18-18] of this article. The
limitations of this subsection do not affect in any way the powers of the division

~ of highways with respect to weight enforcement.

(b) The public service commission, in consultation with the director, and
avoiding inconsistencies with and avoiding duplication to the maximum extent
practicable with rules required to be promulgated pursuant to this article by
the director or any other rule-making authority, and in accordance with the
provisions of chapter twenty-nine-a of this code, shall promulgate, as neces-
sary, rules governing the transportation of hazardous wastes by railroad in
this state. Such rules shall be consistent with applicable rules and regulations
issued by the federal department of transportation and consistent with this
article: Provided, That such rules apply to the interstate transportation of
hazardous waste within the boundaries of this state, as well as the intrastate
transportation of such waste.

In lieu of those enforcement and inspection powers conferred upon the public
gervice commission elsewhere by law with respect to the transportation of
hazardous waste, the public service commission has the same enforcement and
inspection powers as those granted to the director or authorized representative
or agent or any authorized employee or agent of the division, as the case may
be, undér sections twelve, thirteen, fourteen, fifteen, sixteen, seventeen and
eighteen of this article.

(¢} The rules required to be promulgated pursuant to subsee™ < “~Vand (b)
of this section apply equally to those persons transporting h wastes

- generated by others and to those transporting hazardous was.c. ¢y have

LN

bbb Qi wiilan chall antablich cisnh



US EPA ARCHIVE DOCUMENT

/’\,

f

/

§ 22-18-7 ENVIRONMENTAL RESOURCES

standards, applicable to transporters of hazardous waste identified or listed

under this article, as may be necessary to protect public health, safety and the
environment. Such standards shall include, but need not be limited to,
requirements respecting (A) record keeping concerning such hazardous waste
transported, and its source and destination; (B) transportation of such waste
only if properly labeled; (C) compliance with the manifest system referred to in
subdivision (3), subsection (a), section six [§ 22-18-6(a)(3)] of this article; and
(D) transportation of all such hazardous waste only to the hazardous waste
treatment, storage or disposal facilities which the shipper designates on the
manifest form to be a facility holding a permit issued under: (1) This article or
any rule required by this article to be promulgated; (2) Subtitle C; (3) the laws
of any other state which has an authorized hazardous waste program pursuant
to section 3006 of the Resource Conservation and Recovery Act; or (4) Title I of
the Federal Marine Protection, Research and Sanctuaries Act.

(d) The secretary of the department of health and human resources, in
consultation with the director, and avoiding inconsistencies with and avoiding
duplication to the maximum extent practicable with legislative rules required
to be promulgated pursuant to this article by the director or any other
rule-making authority, shall promulgate rules pursuant te article five-j
[§ 20-5J-1 et seq.], chapter twenty of this code. The secretary of the depart-
ment of health and human resources shall have the same enforcement and
inspection powers as those granted to the director or agent or any authorized
employee or agent of the division, as the case may be, under sections twelve,
thirteen, fourteen, fifteen, sixteen, seventeen and eighteen of this article, and
in addition thereto, the department of health and human resources shall have
those inspection and enforcement powers with respect to hazardous waste with
infectious characteristics as provided for in article ﬁve-j,lchapber twenty of this
code. ,

(e) The environmental quality board, in consultation ‘with the director, and
in accordance with the provisions of chapter twenty-nine-a of this code, shall,
as necessary, promulgate water quality standards governing discharges into
the waters of this state of hazardous waste resulting from the treatment,
storage or disposal of hazardous waste as may be required by this article. The
standards shall be consistent with this article.

(f) All legislative rules promulgated pursuant to this section shall be
consistent with rules and regulations promulgated by the federal environmen-
tal protection agency pursuant to the resource conservation and recovery act.

(g) The director shall submit written comments to the legislative rule-
making review committee regarding all legislative rules promulgated pursu-
ant to this article. (1994, c. 61.)

Editor’s notes. — The Resource Conserva-  Sanctuaries Act, referred to above, is compiled
tion and Recovery Act, referred to above, is in 16 U.S.C. §§ 1431 — 1434,33 U.S.C. § 1401
compiled in 42 U.S.C. § 6901 et seq. el seq.

The federal Marine Protection, Research and

TN
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li:AZARDOUS WASTE MANAGEMENT ACT 'y 22-18-8
§ 22-18-8. Permit process; undertaking activities without
a permit.

(a) No person may own, construct, modify, operate or close any facility or site
for the tr'eatment, storage or disposal of hazardous waste identified or listed
under this article, nor shall any person store, treat or dispose of any such
haggrdou's waste without first obtaining a permit from the director for such
facility, s'xte or activity and all other permits as required by law. Such permit
shall be issued, after public notice and opportunity for public hearing, upon
such‘ reflsonable terms and conditions as the director may direct ’if the
apphcatnon, together with all supporting information and data and other
evidence establishes that the construction, modification, operation or closure
as the case may be, of the hazardous waste facility, site or activity will n0£
v1'olate any provisions of this article or any of the rules promulgated by the
dlrec.t,or as required by this article: Provided, That in issuing the permits
required by this subsection, the director shall not regulate those aspects of a
hazardous \fva:qte treatment, storage or disposal facility which are the subject
of .the permitting or licensing requirements of: (1) section seven [§ 22-18-7) of
this article, and which need not be regulated in order for the director to
perform his or her duties under this article; or (2) subdivision (13), subsection
(a), section six [§ 22-18-6(a)(13)] of this article, which need not be regulated
under any other provision of this article.

(b) The director shall prescribe a form of application for all permits issued
by the director.

(¢} The director may require a plan for the closure of such facility or site to
be submitted along with an application for a permit which plan for closure
shall comply in all respects with the requirements of this article and any rules
promulgated hereunder. Such plan of closure is subject to modification upon
application by the permit holder to the director and approval of such modifi-
cation by the director.

' (d) An environmental analysis shall be submitted with the permit applica-
uox} for all hazardous waste treatment, storage or disposal facilities which are
major facilities as that term may be defined by rules promulgated by the
director: Provided, That facilities in existence on the nineteenth day of
November, one thousand nine hundred eighty, need not comply with this
subsection. Such environmental analysis shall contain information of the type
quality and detail that will permit adequate consideration of the environmen:

¢ tal, technical and economic factors involved in the establishment and operation

of such facilities:
(1) The portion of the applicant’s environmental analysis dealing with

f environmental assessments shall contain, but not be limited to:

(A) The potential impact of the method and route of transportation of

1 hazard.ous waste to thg site and the potential impact of the establishment and
¥’ operation o_f such facilities on air and water quality, existing land use,
| transportation and nutural resources in the area affected by such facilities;

(B) A description of the expected effect of such faci lities; and

(M Rannmmandatinng for minimizino anv adverse imnact
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§ 22-18-9 ENVIRONMENTAL RESOURCES

(2) The portion of the applicant’s environmental analysis dealing with
technical and economic assessments shall contain, but not be limited to:

(A) Detailed descriptions of the proposed site and facility, including site
location and boundaries and facility purpose, type, size, capacity and location
on the site and estimates of the cost and charges to be made for material
accepted, if any;

. (B) Provisions for managing the site following cessation of operation of the
facility; and

(C) Qualifications of owner and operation,.including a description of the
applicant’s prior experience in hazardous waste management operations.

(e) Any person undertaking, without a permit, any of the activities for which
a permit is required under this section or under section seven of this article, or
any person violating any term or condition under which a permit has been
issued pursuant to this section or pursuant to section seven of this article, is
subject to the enforcement procedures of this article.

() Notwithstanding any provision to the contrary in subsections (a) through
(e) of this section or section seven of this article, any surface coal mining and
reclamation operation that has a permit covering any coal mining wastes or
overburden which has been issued or approved under article three (§ 22-3-1et

seq.) of this chapter, shall be considered to have all necessary permits issued
pursuant to this article with respect to the treatment, storage or disposal of
such wastes or overburden. Rules promulgated under this article are not
applicable to treatment, storage or disposal of coal mining wastes and
overburden which are covered by such a permit. (1994, c. 61.)

§ 22-18-9. Corrective action.

(a) All permits issued after the date the state is délegated authority by the
federal environmental protection agency to administer the portion of the
federal hazardous waste program covered under the Hazardous and Solid
Waste Amendments of 1984 shall contain conditions requiring corrective
action for all releases of hazardous waste or constituents from any solid waste
management unit at a treatment, storage or disposal facility seeking a permit
under this article regardless of the time at which waste was placed in such
unit. Permits issued under this article shall contain schedules of compliance
for such corrective action (where such corrective action cannot be completed
prior to issuance of the permit) and assurances of financial responsibility for
completing such corrective action.

(b) The director shall amend the standards under subdivision (4), subsec-
tion (a), section six (§ 29.18-6(a)(4)] of this article, regarding corrective action
required at facilities for the treatment, storage or disposal of hazardous waste
listed or identified in rules promulgated pursuant to subdivision (2), subsection
(@), &~ u six (§ 29-8-6(a)(2)] of this article, to require that corrective action
be t. eyond the facility boundary where necessary to protect hum
healt! - the environment unless the owner or operator of the faci

e domee. - 1o to the satisfaction of the director that, despite th

11 4. ~linla bha
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necessary permission to undertake such acti

immediately upon promulgation, and shallc:;)og:;.y St(l::Ch rules shall take effect
(1) A.ll facilities operating under permits issued under subdivision (4)

subsection (a), section six of this article; and '
(2) A.ll landfills, surface impoundments and waste pile units (including an

new units, replacement of existing units or lateral expansions of existing units);

which receive hazardous waste after the twenty-sixth day of July, one

t}.\ousand nine hundred eighty-two. Pending promulgation of such ml(;s the

ﬁ:fgt(;r(:gmll dis(szl)le ;orrective action orders for facilities referred to in subdi-

n an above -by- i i i
i S e o: ;f;ise by-case basis consistent with the purposes

Editor’s notes. — The federal Hazardous

> i .
and Solid Waste Amendments of 1984, referred 0 () are compiled in 42 US.C. § 6901 et

seq.

§ 22-18-10. Public participation in permit process.

Before the issuing of a permit to any person with respect to any facility for
:heht:itgtrgzerllts, sr;ltorag§e ;r disposal of hazardous waste under sections seven or
ig -18-7 or 2-18-8] of thi i i i
famuing authority snall | s article, the director or other permit

(a) Cause to be published as a Class I-O legal advertisement in a newspaper
of general circulation, and the publication area is the county wherein the real
esta.te or greater portion thereof is situate, and broadcast over local radio
x.!tatlons notice of the director’s or other permit issuing authority’s intention to
issue such permit; and

(b) Transmit written notice of the director’s or other permit issuin
autl'xori.ty’s' intention to issue such permit to each unit of local governmen%
having jurisdiction over the area in which such facility is proposed to be located
and to each state agency having any authority under state law with respect to
the construction or operation of such facility.

If .within forty-five days the director or other permit issuing authority
receives written notice of opposition to the director’s or other permit issuing
aflthonty’s intention to issue such permit and a request for a hearing, or if the
dnre‘ctqr or other permit issuing authority determines on his or 'her own
. ipltlatlye, to have a hearing he or she shall hold an informal public hearing
(including an opportunity for presentation of written and oral views) on
[ whether he or she should issue a permit for the proposed facility. Whenever
j possi.ble the director or other permit issuing authority shall schedule such
1 hearing at a location convenient to the nearest population center to such

p‘roposed facility and give notice in the aforementioned manner of the date
1 time and subject matter of such hearing. (1994, c. 61.) ’

»! 22-18-11. Transition program for existing facilities.

| Any pg.arson.who owns or operates a facility required tc y permit
. under this article, which facility was in existence on the ninth a.., .« July, one



§ 22-18-12 ENVIRONMENTAL RESOURCES 7 HAZARDOUS WASTE MANAGEMENT ACT 7 5 22-18-14
permit until such time as final administrative disposition is made with respect
to an applicatien for such permit: Provided, That on said date such facility is
operating and continues to operate in compliance with the interim status
requirement of the federal environmental protection agency established pur-
suant to section 3005 of the federal Solid Waste Disposal Act, as amended, if
applicable, and in such a manner as will not cause or create a substantial risk
of a health hazard or public nuisance or a significant adverse effect upon the
environment: Provided, however, That the owner or operator of such facility
shall make a timely and complete application for such permit in accordance
with rules promulgated pursuant to this article specifying procedures and
requirements for obtaining such permit. (1994, c. 61.)

an inspection is made, a report shall be prepared and filed with the director
and a copy of such inspection report shall be promptly furnished to the person
in charge of such building, property, premises, place, vehicle or facility. Such
inspection reports shall be available to the public in accordance with the
provisions of article one [§ 29B-1-1 et seq.], chapter twenty-nine-b of this code.

(c) Whenever the director has cause to believe that any person is in violation
of any provision of this article, any condition of a permit issued by the director,
any order or any rule promulgated by the director under this article, he or she
shall immediately order an inspection of the building, property, premises,
place, vehicle or permitted facility at which the alleged violation is occurring.

(d) The director or any authorized representative, employee or agent of the
division may, upon presentation of proper credentials and at reasonable times,
enter any establishment, building, property, premises, vehicle or other place
maintained by any person where hazardous wastes are being or have been
generated, transported, stored, treated or disposed of to inspect and take
samples of wastes, soils, air, surface water and groundwater and samples of
any containers or labelings for such wastes. In taking such samples, the
division may utilize such sampling methods as it determines to be necessary,
including, but not limited to, soil borings and monitoring wells. If the
representative, employee or agent obtains any such samples, prior to leaving
the premises, he or she shall give to the owner, operator or agent in charge a
receipt describing the sample obtained and, if requested, a portion of each such
sample equal in volume or weight to the portion retained. The division shall
promptly provide a copy of any analysis made to the owner, operator or agent
in charge.

{e) Upon presentation of proper credentials and at reasonable times, the
director or any authorized representative, employee or agent of the division
shall be given access to all records relating to the generation, transportation,
storage, treatment or disposal of hazardous wastes in the possession of any
person who generates, stores, treats, transports, disposes of, or otherwise
handles or has handled such waste, the director or an authorized representa-
tive, employee or agent shall be furnished with copies of all such records or
given the records for the purpose of making copies. If the director, upon
inspection, investigation or through other means, observes or learns of a
violation or probable violation of this article, he or she is authorized to issue
subpoenas and subpoenas duces tecum and to order the attendance and
testimony of witnesses and to compel the production of any books, papers,
g documents, manifests and other physical evidence pertinent to such investi-

gation or inspection. (1994, c. 61.)

Editor’s notes. — The federal Solid Waste
Disposal Act, referred to above, is compiled in
42 U.S.C. § 6901 et seq.

-~

§ 22-18-12. Confidential information.

Information obtained by any agency under this article shall be available to
the public unless the director certifies such information to be confidential. The
director may make such certification where any person shows, to the satisfac-
tion of the director, that the information or parts thereof, if made public, would
divulge methods, processes or activities entitled to protection as trade secrets.
Nothing in this section may be construed as limiting the disclosure of
information by the division to any officer, employee or authorized representa-
tive of the state or federal government concerned with effecting the purposes
of this article.

Any person who knowingly and willfully divulges or discloses any informa-
tion entitled to protection under this section is guilty of a misdemeanor, and,
upon conviction thereof, shall be fined not more thanfive thousand dollars, or
imprisoned in the county jail for not more than six months, or both fined and

~imprisoned. (1994, c. 61.)

§ 22-18-13. Inspections; right of entry; sampling; reports |
and analyses; subpoenas.

(a) The director or any authorized representative, employee or agent of the
division, upon the presentation of proper credentials and at reasonable times,
may enter any building, property, premises, place, vehicle or permitted facility -
where hazardous wastes are or have been generated, treated, stored, trans-
ported or disposed of for the purpose of making an investigation with
reasonable promptness to ascertain the compliance by any person with the
provisions of this article or the rules promulgated by the director or permits
issued by the director hereunder. Nothing contained in this section eliminates
any obligation to follow any process that may be required by law.

(b) The director or his or her authorized representative, employee or agent
shall make periodic inspections at every permitted facility as necessary to

~ Ll i alamoant and enforce the requirements of this article or the rules

US EPA ARCHIVE DOCUMENT

§ 22-18-14. Monitoring, analysis and testing.

(a) If the director determines, upon receipt of any information, that (1) the
presence of any hazardous waste at a facility or site.at which hazardous waste
is, or has been, stored, treated or disposed of, or (2) the release of any such
waste from such facility or site may present a substantial hazard to human

s == dmeaa an ardar ranniring tha owner
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or operator of such facility or site to conduct such monitoring, testing, analysis
and reporting with respect to such facility or site as the director deems
reasonable to ascertain the nature and extent of such hazard.

(b) In the case of any facility or site not in operation at the time a
determination is made under subsection (a) of this section with respect to the
facility or site, if the director finds that the owner of such facility or site could
not reasonably be expected to have actual knowledge of the presence of
hazardous waste at such facility or site and of its potential for release, he or
she may issue an order requiring the most recent previous owner or operator
of such facility or site who could reasonably be expected to have such actual
knowledge to carry out the actions referred to in subsection (a) of this section.

(c) An order under subsection (a) or (b) of this section shall require the
person to whom such order is issued to submit to the director within thirty
days from the issuance of such order a proposal for carrying out the required
monitoring, testing, analysis and reporting. The director may, after providing
such person with an opportunity to confer with the director respecting such
proposal, require such person to carry out such monitoring, testing, analysis
and reporting in accordance with such proposal, and such modifications in such
proposal as the director deems reasonable to ascertain the nature and extent
of the hazard.

(d) The following duties shall be carried out by the director:

(1) If the director determines that no owner or operator referred to in
subsection (a) or (b) of this section is able to conduct monitoring, testing,
analysis or reporting satisfactory to the director, if the director deems any such
action carried out by an owner or operator to be unsatisfactory or if the director
cannot initially determine that there is an owner or operator referred to in
subsection (a) or (b) of this section who is able to conduct such monitoring,
testing, analysis or reporting, he or she may conduct mbnitoring, testing or
analysis (or any combination thereof) which he or she deems reasonable to
ascertain the nature and extent of the hazard associated with the site
concerned, or authorize a state or local authority or other person to carry out
any such action, and require, by order, the owner or operator referred to in
subsection (a) or (b) of this section to reimburse the director or other authority
or person for the costs of such activity.

(2) No order may be issued under this subsection requiring reimbursement
of the costs of any action carried out by the director which confirms the results
of the order issued under subsection (a) or (b) of this section.

(e) If the monitoring, testing, analysis and reporting conducted pursuant to
this section indicates that a potential hazard to human health or the environ-
ment may or does exist, the director may issue an appropriate order requiring
that the hazard or risk of hazard be eliminated.

(f) The director may commence a civil action against any person who fails or
refuses to~—ply with any order issued under this section. Such action shall
be brougk
doing bus... such court has jurisdiction to require compliance with such
arder and to «osess a civil penalty of not to exceed five thousand dollars for

2 circuit court in which the defendant is located, resides oris |
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§ 22-18-15. Enforcement orders; hearings.

{a) If the director, upon inspection, investigation or through other means
observes, discovers or learns of a violation of the provisions of this article, any
permit, order or rules issued or promulgated hereunder, he or she may:

(1) Issue an order stating with reasonable specificity the nature of the
violation and requiring compliance immediately or within a specified time. An
order under this section includes, but is not limited to, any or all of the
following: Orders suspending, revoking or modifying permits, orders requiring
a person to take remedial action or cease and desist orders;

(2) Seek an injunction in accordance with subsectlon (c) of section seventeen
[§ 22-18-17(c)] of this article;

(3) Institute a civil action in accordance with subsection (c¢) of section
seventeen of this article; or

(4) Request the attorney general, or the prosecuting attorney of the county
in which the alleged violation occurred, to bring a criminal action in accordance
with section sixteen [§ 22-18-16] of this article.

(b) Any person issued a cease and desist order may file a notice of request for
reconsideration with the director not more than seven days from the issuance
of such order and shall have a hearing before the director contesting the terms
and conditions of such order within ten days of the filing of such notice of a
request for reconsideration. The filing of a notice of request for reconsideration
does not stay or suspend the execution or enforcement of such cease and desist
order. (1994, c. 61.)

§ 22-18-16. Criminal penalties.

(a) Any person who knowingly (1) transports any hazardous waste identi-
fied or listed under this article to a facility which does not have a permit
required by this article, section 3005 of the Federal Solid Waste Disposal Act,
as amended, the laws of any other state which has an authorized hazardous
waste program pursuant to section 3006 of the federal Solid Waste Disposal
Act, as amended, or Title I of the federal Marine Protection, Research and
Sanctuaries Act; (2) treats, stores or disposes of any such hazardous waste
either (A) without having obtained a permit required by this article, or by Title
I of the federal Marine Protection, Research and Sanctuaries Act, or by section
3005 or 3006 of the federal Solid Waste Disposal Act, as amended, or (B) in
knowing violation of a material condition or requirement of such permit, is
guilty of a felony, and, upon conviction thereof, shall be fined not to exceed fifty
thousand dollars for each day of violation or confined in the penitentiary not
less than one nor more than two years, or both such fine and imprisonment or,
in the discretion of the court, be confined in jail not more than one year in
additioti to the above fine.

{b) Any person who knowingly (1) makes any false material statement or
representation in any application, label, manifest, record, r/ena(t permit or
other document filed, maintained or used for purposes of corr * ith this
article; or (2) generates, stores, treats, transports, disposes nerwise
't M - e Lasardaiie waste identified or listed under this article (whether
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such activity took place before or takes place after the effective date of this.

article) and who knowingly destroys, alters or conceals any record required to
be maintained under rules promulgated by the director pursuant to this
article, is guilty of a misdemeanor, and, upon conviction thereof, shall be fined
not to exceed twenty-five thousand dollars, or sentenced to imprisonment for a
period not to exceed one year, or both fined and sentenced to imprisonment for
each violation.

(¢) Any person convicted of a second or subsequent violation of subsections
(a) and (b) of this section, is guilty of a felony, and, upon such conviction, shall
be confined in the penitentiary not less than one nor more than three years, or
fined not more than fifty thousand dollars for each day of violation, or both
such fine and imprisonment.

(d) Any person who knowingly transports, treats, stores or disposes of any
hazardous waste identified or listed pursuant to this article in violation of
subsection (a) of this section, or having applied for a permit pursuant to
subdivision (13), subsection (a), section six [§ 22-18-6(a)(13)] or sections seven
and eight [§§ 22-18-7 and 22-18-8] of this article, and knowingly either (1) fails
to include in a permit application any material information required pursuant

- to this article, or rules promulgated hereunder, or (2) fails to comply with
applicable interim status requirements as provided in section eleven [§ 22-18-
11] of this article and who thereby exhibits an unjustified and inexcusable
disregard for human life or the safety of others and he or she thereby places
another person in imminent danger of death or serious bodily injury, is guilty
of a felony, and, upon conviction thereof, shall be fined not more than two
hundred fifty thousand dollars or imprisoned not less than one year nor more
than four years or both such fine and imprisonment.

(e) As used in subsection (d) of this section, the term “serious bodily injury”
means: _ E

(1) Bodily injury which involves a substantial risk of death;

(2) Unconsciousness;

(3) Extreme physical pain;

(4) Protracted and obvious disfigurement; or

(5) Protracted loss or impairment of the function of a bodily member, organ
or mental faculty. (1994, c. 61.)

Editor’s notes. — Subsection (b) refers to
“the effective date of this article.” Acts 1994, c.
61, which enacted this article, passed March
12, 1994 and became effective ninety days from
passage.

The federal Solid Waste Disposal Act, re-
ferred to in (a), is compiled in 42 U.S.C. § 6901
et seq.

The federal Marine Protection, Research and
Sanctuaries Act, referred to in (a), is compiled
in 16 US.C. §§ 1431 —1434,33 US.C. § 1401
et seq.

W. Va. Law Review. — Flannery and Po-
land, "Hazardous Waste Management Act —
Closing the Circle,” 84 W. Va. L. Rev. 347 (1982).

§ 22-18-17. Civil penalties and injunctive relief.

(a) (1) Any person who violates any provision of this article, any permit or
anv rale or order issued pursuant to this article is subject to a civil adminis-
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hundred dollars for each day of such violation, not to exceed a maximum of
twenty-two thousand five hundred dollars. In assessing any such penalty, the
director shall take into account the seriousness of the violation and any good
faith efforts to comply with applicable requirements as well as any other
appropriate factors as may be established by the director by rules promulgated
pursuant to this article and article three [§ 29A-3-1 et seq.], chapter twenty-
nine-a of this code. No assessment shall be levied pursuant to this subsection
until after the alleged violator has been notified by certified mail or personal
service. The notice shall include a reference to the section of the statute, rule,
order or statement of permit conditions that was allegedly violated, a concise
statement of the facts alleged to constitute the violation, a statement of the
amount of the administrative penalty to be imposed and a statement of the
alleged violator’s right to an informal hearing. The alleged violator has twenty
calendar days from receipt of the notice within which to deliver to the director
a written request for an informal hearing. If no hearing is requested, the notice
becomes a final order after the expiration of the twenty-day period. If a hearing
is requested, the director shall inform the alleged violator of the time and place
of the hearing. The director may appoint an assessment officer to conduct the -
informal hearing and then make a written recommendation to the director
concerning the assessment of a civil administrative penalty. Within thirty days
following the informal hearing, the director shall issue and furnish to the
violator a written decision, and the reasons therefor, concerning the assess-
ment of a civil administrative penalty. Within thirty days after notification of
the director’s decision, the alleged violator may request a formal hearing
before the environmental quality board in accordance with the provisions of
article one [§ 22B-1-1 et seq.], chapter twenty-two-b of this code. The authority
to levy an administrative penalty is in addition to all other enforcement
provisions of this article and the payment of any assessment does not affect the
availability of any other enforcement provision in connection with the violation
for which the assessment is levied: Provided, That no combination of assess-
ments against a violator under this section shall exceed twenty-five thousand
dollars per day of each such violation: Provided, however, That any violation
for which the violator has paid a civil administrative penalty assessed under
this section shall not be the subject of a separate civil penalty action under this
article to the extent of the amount of the civil administrative penalty paid. All
administrative penalties shall be levied in accordance with rules issued
pursuant to subsection (a) of section six [§ 22-18-6(a)] of this article. The net
proceeds of assessments collected pursuant to this subsection shall be depos-
ited in the hazardous waste emergency response fund established pursuant to
section three [§ 22-19-3], article nineteen of this chapter. )

(2) No assessment levied pursuant to subdivision (1), subsection (a) above
becomes due and payable until the procedures for review of such assessment as
set out in said subsection have been completed.

(b) Any person who violates any provision of this article, any permit or any
rule or order issued pursuant to this article is subject to a civil penalty not to
exceed twenty-five thousand dollars for each day of such violation, which
penalty shall be recovered in a civil action either in the circuit court wherein
tha vinlation neenra or in the cirenit conrt of Kanawha County,
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(c) The director may seek an injunction, or may institute a civil action
against any person in violation of any provisions of this article or any permit,
rule or order issued pursuant to this article. In seeking an injunction, it is not
necessary for the director to post bond nor to allege or prove at any stage of the
proceeding that irreparable damage will occur if the injunction is not issued or
that the remedy at law is inadequate. An application for injunctive relief or a
civil penalty action under this section may be filed and relief granted
notwithstanding the fact that all administrative remedies provided for in this
article have not been exhausted or invoked agamst the person or persons
against whom such relief is sought.

(d) Upon request of the director, the attomey general, or the prosecuting
attorney of the county in which the violation occurs, shall assist the director in
any civil action under this section.

(e} In any action brought pursuant to the provisions of this section, the
state, or any agency of the state which prevails, may be awarded costs and
reasonable attorney’s fees. (1994, c. 61.)

§ 22-18-18. Imminent and substantial hazards; orders;
penalties; hearings.

(a) Notwithstanding any provision of this article to the contrary, the
director, upon receipt of information, or upon observation or discovery that the
handling, storage, transportation, treatment or disposal of any hazardous
waste may present an imminent and substantial endangerment to public
health, safety or the environment, may:

(1) Request the attorney general or the appropriate prosecuting attorney to
commence an action in the circuit court of the county in which the hazardous
condition exists to immediately restrain any persoh contributing to such
handling, storage, transportation, treatment or disposal to stop such handling,
storage, transportation, treatment or disposal or to take such other action as
may be necessary; or

(2) Take other action under this section including, but not limited to, issuing
such orders as may be necessary to protect public health and the environment.

(b) Any person who willfully violates, or fails or refuses to comply with, any
order of the director under subsection (a) of this section may, in an action
brought in the appropriate circuit court to enforce such orders, be fined not
more than five thousand dollars for each day in which such viclation occurs or
such failure to comply continues. (1994, c. 61.)

§ 22-18-19. Citizen suits; petitions for rule making; inter-
vention.

(a) /ruL.Qerson may commence a civil action on his or her own behalf against
any pe ‘ho is alleged to be in violation of any provision of this article ¢
any cos. o»f a permit issued or rules promulgated hereunder, except the
no action . .y be commenced under this section prior to sixty days after the
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rule-making authority and to the person against whom the action will be
commenced, or if the state has commenced and is diligently prosecuting a civil
or criminal action pursuant to this article: Provided, That such person may
commence a civil action immediately upon notification in the case of an action
under subsection (b) of this section. Such actions may be brought in the circuit
court in the county in which the alleged violation occurs or in the circuit court
of Kanawha County.

(b) Any person may commence a civil action against the appropriate
enforcement, permit issuing or rule-making authority where there is alleged a
failure of such authority to ‘perform any nondiscretionary duty or act under
this article. Such actions may be brought only in the circuit court of Kanawha
County.

(¢) Any person may petition the appropriate rule-making authority for
rule-making on an issue arising under this article. The appropriate rule-
making authority, if it believes such issue to merit rule making, may commence
any studies and investigations necessary to issue rules. A decision by the
appropriate rule-making authority not to pursue rule making must be set forth
in writing with substantial reasons for refusing to do so.

(d) Nothing in this article restricts any rights of any person or class of
persons under statute or common law.

(e) In issuing any final order in any action brought pursuant to this section
any court with jurisdiction may award costs of litigation, including reasonable
attorney’s fees and expert witnesses fees, to any party whenever the court .
determines such award to be appropriate.

(f) Any enforcement, permit issuing or rule-making authority may intervene
as a matter of right in any suit brought under this section.

(g) Any person may intervene as a matter of right in any civil action or
administrative action instituted under this article.

(h) Notwithstanding any provision of this article to the contrary, any person
may maintain an action to enjoin a nuisance against any permit holder or
other person subject to the provisions of this article and may seek damages in
said action, all to the same extent and for all intents and purposes as if this
article were not enacted, if such person maintaining such action and seeking
such damages would otherwise have standing to maintain such action and be
entitled to damages by any other rule of law. (1994, ¢. 61.)

W. Va. Law Review. — Flannery and Po-
land, “Hazardous Waste Management Act —
Closing the Circle,” 84 W. Va. L. Rev. 347 (1982).

State or federal preemption. — Since both
the Resource Conservation and Recovery Act,
42 US.C. § 6972(0, and the West Virginia
Hazardous Waste Management Act, former
§ 20-6E-18(d) and (h), see now this section,

. have 'provisions preserving common law ac-

tions, including nuisance actions, an ordinance
passed by a municipality declaring the perma-
nent disposal of hazardous wastes as therein
defined to be a public nuisance is not pre-
emptled by the federal or State acts. Sharon
Steel Corp. v. City of Fairmont, 334 S.E.2d 616
(W. Va. 1985), appeal dismissed, 474 U.S. 1098,
106 S. Ct. 875, 88 L. Ed. 2d 912 (1986).

§ 22-18-20. Appeal to environmental quality-c¢~rd.

Any person aggrieved or adversely affected by an order .

sctor made

and entered in accordance with the provisions of this article, or oy the failure
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or refusal of the director to act within a reasonable time on an application for
a permit or by the issuance or denial of or by the terms and conditions of a
permit granted by the director under the provisions of this article, may appeal
to the environmental quality board, in accordance with the provisions of article
one [§ 22B-1-1 et seq.], chapter twenty-two-b of this code. (1994, ¢. 61.)

§ 22-18-21. Disclosures required in deeds and leases.

(a) The grantor in any deed or other instrument of conveyance or any lessor
in any lease or other instrument whereby any real property is let for a period
of time shall disclose in such deed, lease or other instrument the fact that such
property or the subsurface of such property, (whether or not the grantor or
lessor is at the time of such conveyance or lease the owner of such subsurface)
was used for the storage, treatment or disposal of hazardous waste. The
provisions of this subsection only apply to those grantors or lessors who owned
or had an interest in the real property when the same or the subsurface thereof
was used for the purpose of storage, treatment or disposal of hazardous waste
or who have actual knowledge that such real property or the subsurface thereof
was used for such purpose or purposes at any time prior thereto.

(b) Any grantee of real estate or of any substrata underlying said real estate
or any lessee for a term who intends to use the real estate conveyed or let or
any substrata underlying the same for the purpose of storing, treating or
disposing of hazardous waste shall disclose in writing at the time of such
conveyance or lease or within thirty days prior thereto such fact to the grantor
or lessor of such real estate or substrata. Such disclosure shall describe the
proposed location upon said property of the site to be used for the storage,
treatment or disposal of hazardous waste, the identity of such waste, the
proposed method of storage, treatment or disposal to b¢ used with respect to
such waste and any and all other information required by rules of the director.
(1994, c. 61.)

§ 22-18-22. Appropriation of funds; hazardous waste man-
agement fund.

The net proceeds of all fines, penalties and forfeitures collected under this
article shall be appropriated as directed by article XII, section 6 of the
constitution of West Virginia. For the purposes of this section, the net proceeds
of such fines, penalties and forfeitures shall be deemed the proceeds remaining
after deducting therefrom those sums appropriated by the Legislature for
defraying the cost of administering this article. All permit application fees
collected under this article shall be paid into the state treasury into a special
fund designated “The Hazardous Waste Management Fund.” In making the
appropriation for defraying the cost of administering this article, the Legisla-

!

ture shall first take into account the sums included in such special fund prior

to deducting such additional sums as may be needed from the fines, penalties
and farfeitnres collected pursuant to this article. (1994, ¢. 61))

\
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- § 22-18-23. State program to be consistent with and equiv-

alent to federal program.

The program for the management of hazardous waste pursuant to this
article shall be equivalent to and consistent with the federal program estab-
lished pursuant to Subtitle C of the federal Solid Waste Disposal Act, as
amended. (1994, c. 61.)

Editor’s notes. — The federal Solid Waste
Disposal Act, referred to above, as compiled in
42 US.C. § 6901 et seq.

W. Va. Law Review. — Flannery and Po-
land, “Hazardous Waste Management Act —
Closing the Circle,”84 W. Va. L. Rev. 347 (1982).

§ 22-18-24. Duplication of enforcement prohibited.

No enforcement proceeding brought pursuant to this article may be dupli-
cated by an enforcement proceeding subsequently commenced under some
other article of this code with respect to the same transaction or event unless
such subsequent proceeding involves the violation of a permit or permitting
requirement of such other article, (1994, c. 61.)

§ 22-18-25. Financial responsibility provisions.

(1) Financial responsibility required by subdivision (4), subsection (a),
section six [§ 22-18-6(a)(4)] of this article may be established in accordance
with rules promulgated by the director by any one, or any combination, of the
following: Insurance, guarantee, surety bond, letter of credit or qualification as
a self-insurer. In promulgating requirements under this section, the director is
authorized to specify policy or other contractual terms, conditions or defenses
which are necessary or are unacceptable in establishing such evidence of
financial responsibility in order to effectuate the purposes of this. article.

(2) In any case where the owner or operator is in bankruptcy reorganization,
or arrangement pursuant to the federal bankruptcy code or where (with -
reasonable diligence) jurisdiction in any state court or any federal court cannot
be obtained over an owner or operator likely to be solvent at the time of
judgment, any claim arising from conduct for which evidence of financial
responsibility must be provided under this section may be asserted directly
against the guarantor providing such evidence of financial responsibility. In
the case of any action pursuant to this subsection, such guarantor is entitled
to invoke all rights and defenses which would have been available to the owner
or operator if any action had been brought against the owner or operator by the
claimant and which would have been available to the guarantor if an action
had been brought against the guarantor by the owner or operator.

{3) The total liability of any guarantor is limited to the aggregate amount
which the guarantor has provided as evidence of financial responsibility to the
owner or operator under this article. Nothing in this subsection limits any
other state or federal statutory contractual or common law liability of a
guarantor to its owner or operator including, but not limited to, the liability of
such guarantor for bad faith either in negotiating or in failing to negotiate the
asttlamant of anv rlaim Nathino in this anhsection diminishes the liahility of
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any person under section 107 or 111 of the Comprehensive Environmental

" Response Compensation and Liability Act of 1980 or other applicable law.

(4) For the purposes of this section, the term “guarantor” means any person
other than the owner or operator who provides evidence of financial responsi-
bility for an owner or operator under this section. (1994, c. 61.)

bility Act of 1980, referred to in (3), is compiled
in 42 U.S.C. § 9604 et seq.

Editor's notes. — The Comprehensive En-
vironmental Response Compensation and Lia-

ARTICLE 19.
HAZARDOUS WASTE EMERGENCY RESPONSE FUND.

Sec. Sec.

22-19-1. Findings; purpose. 22-19-5. Director’s responsibilities; fee sched-

22-19-2. Definitions. ules; authorized expenditures;

22-19-3. Hazardous waste emergency re- other powers of director; autho-
sponse fund; components of rizing civil actions; assistance of
fund. attorney general or prosecuting

22-19-4. Fee assessments; tonnage fees; due attorney.
dates of payments; interest on  22-19-6. State hazardous waste contingency
unpaid fees. plan.

§ 22-19-1. Findings; purpose.

The Legislature recognizes that large quantities of hazardous waste are
generated within the state, and that emergency situations involving hazard-
ous waste can and will arise which may present a hazard to human health,
safety or the environment. The Legislature also recognizes that some hazard-
ous waste has been stored, treated or disposed of at sites in the state in a
manner insufficient to protect human health, safety or khe environment. The
Legislature further recognizes that the federal government has enacted the
Comprehensive Environmental Response, Compensation and Liability Act of
1980, which provides for federal assistance to respond to hazardous substance
emergencies and to remove and remedy the threat of damage to the public
health or welfare or to the environment, and declares that West Virginia
desires to produce revenue for matching the federal assistance provided under
the federal act. Therefore, the Legislature hereby creates a hazardous waste
emergency fund to provide state funds for responding to hazardous waste
emergencies, matching federal financial assistance for restoring hazardous
waste sites and other costs or expenses incurred in the administration of this

article. (1994, c. 61.)

ability Act of 1980, referred to above, is codified

Editor’s notes. — The Comprehensive En-
as 42 U.S.C. § 6911a.

vironmental Response, Compensation, and Li-

TN

- dazardous waste treated off-site so that such waste is rendered no..,._ ~rdous;

HAZARDOUS WASTE EMERGENCY RESPONSE FUND s 22-19-4

§ 22-19-2. Definitions.

As 'used in this article, unless the context clearly requires a different
meaning: _

(1) “Cleanup” means such actions as may be necessary to monitor, assess
and evaluate the threat of release of hazardous waste, the conta;nmer;t
collection, control, identification, treatment, dispersal, removal or disposal oi"
hazardous waste or other such actions as may be necessary to respond to
hazardous waste emergencies or to prevent, minimize or mitigate damage to
the public health, safety, welfare or to the environment, and includes, where
neces.flary, replacement of existing, or provision of alternative, drinking water
supplies that have been contaminated with hazardous waste as a result of an
emergency;

(2) “Cleanup costs” means all costs incurred by the director, or with the
approval of the director, by any state agency or person participating in the
cleanup of a hazardous waste emergency or remedial action;

(3) “Generator” means any person, corporation, partnership, association or
- other legal entity, by site location, whose act or process produces hazardous
waste as identified or listed by the director in rules promulgated pursuant to
section six [§ 22-18-6], article eighteen of this chapter, in an amount greater

- ' than twelve thousand kilograms per year;

' All.other terms have the meaning as prescribed in the rules promulgated by
b the director pursuant to the provisions of section six, article eighteen of this
£ chapter. (1994, c. 61.)

{ § 22-19-3. Hazardous waste emergency response fund;
- components of fund.

(a) The special fund designated “The Hazardous Waste Emergency Re-

k sponse Fund,” hereinafter referred to as “the fund,” shall be continued in the
state treasury.

[ (b) All generator fee assessments, any interest or surcharge assessed and

oollected by the director, interest accruing on investments and deposits of the

1 :nln)d, and any other moneys designated shall be paid into the fund. (1994, c.

payments; interest on unpaid fees.

(a) Each generator of hazardous waste within this state shall pay an annual
L foe based upon the amount of hazardous waste generated as reported to the
j director by the generator on a fee assessment form prescribed by the director
fubmitted pursuant to article eighteen [§ 22-18-1 et seq.] of this chapter. The
f director shall establish a fee schedule according to the following: Full assess-
j ment for generated hazardous waste disposed or treated off-site: ninety
percent of the full assessment for generated hazardous waste eit* ™ ~ted or
daposed on-site; seventy-five percent of the full assessment rated

N

i § 22-19-4. Fee assessments; tonnage fees; due dates of ’
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and twenty-five percent of the full assessment for generated hazardous waste

treated on-site so that such waste is rendered nonhazardous: Provided, That . ¥

the generator fee assessment does not apply to the following: (1) Those wastes
listed in paragraph (A), subdivision two, subsection (a), section six [§ 22-18-
6(a)(2)(A)], article eighteen of this chapter; (2) sludge from any publicly owned
treatment works in the state; (3) any discharge to waters of the state of
hazardous waste pursuant to a valid water pollution control permit issued
under federal or state law; (4) any hazardous wastes beneficially used or
reused or legitimately recycled or reclaimed; () hazardous wastes which are
created or retrieved pursuant to an emergency Or remedial action plan; (6)
hazardous wastes whose sole characteristic as a hazardous waste is based on
corrosivity and which are subjected to on-site elementary neutralization in
containers or tanks.

(b) Each generator of hazardous waste within the state subject to a fee
assessment under subsection (a) of this section shall pay a fee based on its
annual tonnage of generated hazardous waste. Any unexpended balance of
such collected fees shall not be transferred to the general revenue fund, but
shall remain in the fund. The director shall vary the fees annually to a level
necessary to produce a fund of at least one million dollars at the beginning of
each calendar year, but in no event shall the fees established be set to produce
revenue exceeding five hundred thousand dollars in any year. When the fund’s
unobligated balance exceeds one million five hundred thousand dollars at the
end of the calendar year, generator assessments under this article shall cease
until such time as the fund’s unobligated balance at the end of any year is less

- than one million dollars.

(¢c) Generator fee assessments are due and payable to the division of
environmental protection on the fifteenth day of January of each year. Such
payments shall be accompanied by information in sudh form as the director
may prescribe. : 4

(d) If the fees or any portion thereof are not paid by the date prescribed,
interest accrues upon the unpaid amount at the rate of ten percent per annum
from the date due until payment is actually made. Such interest payments
shall be deposited in the fund. If any generator fails to pay the fees imposed
before April one of the year in which the are due, there is imposed in addition
to the fee and interest determined to be owed a surcharge equivalent to the
total amount of the fee which shall also be collected and deposited in the fund.

(1994, c. 61.)

§ 22-19-5. Director’s responsibilities; fee schedules; autho-

rized expenditures; other powers of director;’ ;

authorizing civil actions; assistance of attor
ney general or prosecuting attorney.

(a) The director shall collect all fees assessed pursuant to this article and .(
administer the fund. The fee schedule shall be published in the state register %

by the first day of August of each year. Each generator who filed the fes g
. e o 1t o ataw shall ha natified and Dl'ovided W‘im 8

"
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a copy of the fee schedule by certified mail. In the event the fee schedule is not
published by the first day of August, the date prescribed for payment in section
four [§ 22-19-4] of this article shall be advanced by the same number of days
that .tl_le publication of the fee schedule is delayed. The interest and surchar)g’e
provisions of section four of this article shall be similarly advanced.

(b) The director is authorized to enter into agreements and contracts and to
expend the moneys in the fund for the following purposes:

(1.) Responding to hazardous waste emergencies when, based on readil
available information, the director determines that immediate action maz
preYent or mitigate significant risk of harm to human health, safety or the
env1.ronment from hazardous wastes in situations for which no federal funds
are 1mmed§ately available for such response cleanup or containment: Provided
That the director shall apply for and diligently pursue available federal fund;
for such emergencies at the earliest possible time: Provided, however, That
funds shall not be expended under this subsection to cleanup or contain (;ﬁ”-site
releases of hazardous waste which are classified as such only as a'result of such
releases;

(2) Reimbursing any person for reasonable cleanup costs incurred with the
authorization of the director in responding to a hazardous waste emergency
pursuant to authorization of the director;

(3)_ Financing the nonfederal share of the cleanup and site reclamation
activities pursuant to the federal Comprehensive Environmental Response
Corppensation and Liability Act of 1980, as well as future operation anci
maintenance costs for these sites; and

(4) Financing any and all preparations necessary for responding to hazard-
ous waste activities and emergencies within the state, including, but not
limited to, the purchase or lease of hazardous waste emergency,response

' equipment.: Provided, That after the fifteenth of January, one thousand nine
t hundred eighty-seven, no funds shall be expended under this subdivision

unless the fund is greater than one million dollars and any expenditure will

L not reduce the fund below one million dollars.

(¢) Prior to making expenditures from the fund pursuant to subdivision (1),

‘. (2) or (3), subsection (b) of this section, the director will make reasonable
| efforts to secure agreements to pay the costs of cleanup and remedial actions
. from owners or operators of sites or other responsible persons.

(d) The director is authorized to promulgate and revise rules in compliance

¥ with chapter twenty-nine-a [§ 29A-1-1 et seq.] of this code to implement and

oﬂ'.ectua.te the powers, duties and responsibilities vested in him or her under
this article. Prior to the assessment of any fees under this article, the director

j shall promulgate rules which account for the mixture of hazardous and
) n?nhazardous constituents in the hazardous waste which is generated. The
1 (hn?ctor shall not assess a fee on the nonhazardous portion, including, but not
E Yimited to, the weight of water. ’

(e) The director is authorized to recover through civil action or cooperative

¥ agreements with responsible persons the full amount of any funds expended

for purposes enumerated in subdivision (1), (2) or (3), subsection (b) of this

F section. All moneys expended from the fund which are so recovered shall be
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deposited in the fund. Any civil action instituted pursuant to this subsection
may be brought in either Kanawha County or the county in which the
hazardous waste emergency occurs or the county in which remedial action is
taken. _

(f) The director is authorized to institute a civil action against any generator
for failure to pay any fee assessed pursuant to this article. Any action
instituted against a generator pursuant to this subsection may be brought in
either Kanawha County or the county in which the generator does business.

" The generator shall pay all attorney fees and costs of such action if the director

prevails, .

(g8) Upon request by the director, the attorney general or prosecuting
attorney for the county in which an action was brought shall assist the director
in any civil action instituted pursuant to this section and any proceedings
relating thereto.

(h) The director is authorized to enter into contracts or cooperative agree-
ments with the federal government to secure to the state the benefits of
funding for action taken pursuant to the requirements of the federal Compre-
hensive Environmental Response, Compensation and Liability Act of 1980.

(i) The director is authorized to accept gifts, donations, contributions,
bequests or devises of money, security or property for deposit in the fund.

(3) The director is authorized to invest the fund to earn a reasonable rate of
return on the unexpended balance. (1994, c. 61.)

ability Act of 1980, referred to above, is codified
as 42 U.S.C. § 6911a.

Editor's notes. — The Comprehensive En-
vironmental Response, Compensation, and Li-

§ 22-19-6. State hazardous waste contingency plan.

The director shall promulgate rules in compliance v&ith chapter twenty-
nine-a [§ 29A-1-1 et seq.} of this code, establishing a state hazardous waste
contingency plan which shall set forth procedures and standards for respond-
ing to hazardous waste emergencies, for conducting remedial cleanup and
maintenance of hazardous waste sites and for making expenditures from the
fund after the date of promulgation of the plan. The plan shall include:

(a) Methods for discovering, reporting and investigating sites at which
hazardous waste may present significant risk of harm to the public health and
safety or to the environment; :

(b) Methods and criteria for establishing priority responses and for deter-
mining the appropriate extent of cleanup, containment and other measures
authorized by this article;

(c) Appropriate roles for governmental, interstate and nongovernmental

entities in effectuating the plan; .

(d) Methods for identifying, procuring, maintaining, and storing hazardous
waste re/s»ﬂq\se equipment and supplies; and

(e) M * to identify the most appropriate and cost-effective emergency
and rem.

case or eve . (1994, c. 61))

j 3211, Declaration of public policy; legisla-
l $2.212. Definitions.

. 32-21-4. Chief; powers and duties generally.
g 13-21-56. Duties of the coalbed methane re- der.

| 21216, Permit required for coalbed methane

| 23317, Consent and agreement. of coal

Ny .‘ 18-21-8. Performance bonds; corporate surety

-tions in view of the relative risk or danger presented by each -

, h 23-31-11. Objections or comments to coalbed

COALBED METHANE WELLS AND UNITS s 22-20-1

ARTICLE 20. |
ENVIRONMENTAL ADVOCATE

Sec.

22-20-1. Appointment of environmental advo-
cate; powers and duties; salary;
continuation of position.

§ 22-20-1. Appointment of environmental advocate; pow-

:a.rs and duties; salary; continuation of posi-
lOll. E

The director of the division of environmental protection shall appoint a
person to serve as the environmental advocate within the division of environ-
mental Protection, and shall adopt and promulgate rules in accordance with
the provisions of article three [§ 29A-3-1 et seq.}, chapter twenty-nine-a of this
code governing and controlling the qualifications, powers and duties of the
person to be appointed to the position of environmental advocate. The
environmental advocate shall serve at the will and pleasure of the director
who shall also set the salary of the environmental advocate. All funding for thé

. office of environmental advocate shall be from existing funds of the division of

environmental protection. The director shall provide an office and secretarial-
and support staff as needed. The position of environmental advocate shall
c9ntinue to exist until the first day of July, one thousand nine hundred
ninety-seven, to allow for the completion of a preliminary performance review
pursuant to article ten (§ 4-10-1 et seq.], chaptér four of this code. (1994, c.61.)

ARTICLE 21.

COALBED METHANE WELLS AND UNITS.
8ec. Sec.

methane wells by coal owner or
operator; hearings.

22-21-12. Review of application; issuance of
pgrmit in the absence of objec-
tions; copy of permits to county
888€880T.

22-21-13. Review board hearing; findings; or-

tive findings.

23-21-3. Application of article; exclusions; ap-
-plication of chapter twenty-
two-b to coalbed methane wells.

view board; meetings; notice,

22-21-14. Protective devices required when a
powers and duties generally. !

coalbed methane well pene-
trates workable coal bed; when
a coalbed methane well is
drilled through horizon of coal
bed from which coal has been
removed; notice of stimulation;
results of stimulation.

22-21-15. Drilling units and pooling of inter-

wgll; permit fee; application;
soil erosion control plan; penal-
ties.

owner or operator.

s or other security. ests.
‘819, Notice to owners. 22-21-16. Notice to owners.
#21-10. Procedure for filing comments. 22-21-17. Review of applicati\ pool-

ing order; spatmy, . erator;
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CHAPTER 22B.
ENVIRONMENTAL BOARDS.

1. General Policy and Purpose.
3. Air Quality Board.

8. Environmental Quality Board.
4. Surface Mine Board.

Rditor’s notes. — Acts 1994, ¢. 61 amended
od reenacted this chapter,
present articles one through four for former
| articles one through five. For a summary of the
span, history and subject matter of the former
sticles see the editor’s notes following each

substituting

Rdltor’s notes. — Acts 1994, c. 61 amended
d reenacted this article, substituting present
#22B-1-1 to 22B-1-12 for former $§ 22B-1-1 to

(enacted by Acts 1985, c¢. 77 and

smended by Acts 1986, c. 108; 1987, ¢. 97; 1988,
 ¢87;and 1992, ¢. 71), concerning the division of
ol and gas, and administration and enforce-

article heading. Former article 5, §§ 22B-6-1 to
22B-65-12 (enacted by Acts 1992, c. 3), concern-
ing the West Virginia Abandoned Well Act was
repealed by the amendment and reenactment
of this chapter.

ARTICLE 1.
GENERAL POLICY AND PURPOSE.

Boc. Sec.
§1B-1-1. Declaration of policy and purpose. 22B-1-7. Appeals to boards.
7B-1-2. Definitions. 22B-1-8. General provisions governing discov-
11B-1-3. General administration. ery.
22B-1-4. General provisions applicable to all 22B-1-9. General provisions for judicial re-

boards and board members. view.
BB-1.5. General powers and duties of boards. 22B-1-10. Confidentiality.
#1B-1-6. General procedural provisions appli- 22B-1-11. Conflict of interest.

cable to all'boards. 22B-1-12. Savings provisions.

ment. Although similar in many respects to
former §§ 22B-1-1 to 22B-1-41, the new provi-
sions are sufficiently different that a detailed
explanation of the changes and the retention of
historical citations from the former laws were
impracticable.

§ 22B-1-1. Declaration of policy and purpose.

It is hereby declared to be the policy of this state and the purpose of this
| dhapter to provide fair, efficient and equitable treatment of appeals of envi-
mamental enforcement and permit actions to the boards set forth herein.

It is also the intent of the Legislature to consolidate and combine the legal,
 ichnical and support personnel of the three boards, to provide for consistent
o ~o med bn mmaintain enntinnity of the hoards’ fnn(fmnq and
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membership. The boards shall share physical facilities, hearing rooms, tech-
nical and support staff and general overhead. In addition, it is the policy of this
state to retain and maintain adequate funding and sufficient support person-
nel to ensure knowledgeable and informed decisions.

It is the policy of this state that administrative hearings and appeals be
conducted in a quasi-judicial manner providing for discovery and case man-
agement. The appellate functions of the several environmental boards should
be accomplished with similar procedural rules designed to assure expeditious
and equitable hearings and decisions. Further, there shall be a central
depository for appellate information and the filing of appeals. It is also the
policy of this state that the rule-making authority set forth in this chapter be
implemented in an efficient manner consistent with the public policy of this
state.

Furthermore, it is the intent of the Legislature that all actions taken
pursuant to this chapter assure implementation of the policies set forth in this
chapter and chapter twenty-two [§ 22-1-1 et seq.] of this code. (1994, c. 61.)

§ 22B-1-2. Definitions.

Unless the context clearly requires a different meaning, as used in this
‘chapter the following terms have the meanings ascribed to them: .

(1) “Board” or “boards” means the applicable board continued pursuant to
the provisions of this chapter, including the air quality board, the environmen-
tal quality board and the surface mine board;

(2) “Chief” means the chief of the office of water resources or the chief of the
office of waste management or the chief of the office of air quality or the chief
of the office of 0il and gas or the chief of the office of mining and reclamation or
any other person who has been delegated authority by th? director, all of the
division of environmental protection, as the case may be;

(3) “Director” means the director of the division of environmental protection
or the director’s designated representative;

(4) “Division” means the-division of environmental protection of the depart-
ment of commerce, labor and environmental resources;

(6) “Member” means an individual appointed to one of the boards or the ex
officio members of the air quality board; and

(6) “Person” or “persons” means any public or private corporation, institu-
tion, association, firm or company organized or existing under the laws of this
or any other state or country; the state of West Virginia; governmental agency;
political subdivision; county commission; municipal corporation; industry;
sanitary district; public service district; drainage district; soil conservation
district; watershed improvement district; partnership; trust; estate; person or
individual; group of persons or individuals acting individually or as a group; or
any other legal entity whatever. (1994, c. 61.)

§ 22B-1 ‘eneral administration.
(a) The & f the boards shall exercise the following powers, authorities
and dutiea-

GENERAL POLICY AND PURPUSE § 22B-1-3

(1) To provide f;)r the management of facilities and personnel of the boards;

(2) To employ, terminate and compensate support staff for the boards and to
fix the compensation of that staff, which shall be paid out of the state treasury,
upon the requisition of moneys appropriated for such purposes, or from joint
funds as the chairs may expend; '

(3) To the extent permitted by and congistent w1th.feder5.\l or state law, to
consolidate, combine or contribute funds of the boards to maintain the central

hysical facilities and technical and support persor.mel;
P ():t) To the extent permitted by and consistent with federal or state law, to
consolidate or combine any functions of the boards; .

(6) To secure funding with the assistance of the chairs from whatever source

ermissible by law; - - '
P (6) To secure office space, purchase materials and ‘supplles,. and enter into
contracts necessary, incident or convenient to the accomplishment of the
purposes of this chapter; .

(7) To expend funds in the name of any of the boards;

(8) 'To consult with the secretary of the department of commerce, labor and
environmental resources, or the successor agency or office, or t.he director l:)f tl'le
division of environmental protection who shall cooperate w1th- the'cham.; in
order to effectuate the powers, authorities and duties set forth in this seqtlon;

(9) To hire individuals, as may be necessary, to serve as hearing examiners
for the boards; and

(10) To provide for an individual to serve as the clerk to the boards.' '

(b) The clerk to the boards has the following duties, to be exercised in

ultation with the chairs:
00?18) To schedule meetings and hearings and enter all orders properly acted
“p(021;; To receive and send all papers, proceedings, notices, motiqns and filings;
(3) To the maximum extent practicable, and with the cooperation of the staff
and hearing examiners, to assist the boards in the case management of appeals
d proceedings; ' .
an(ni)p'l\) maingtain records of all proceedings of the boards which shall' be
entered in a permanent record, properly indexed, and the same shall be
carefully preserved for each board. Copies of orders entered by tl'le bf)ards', as
well as copies of papers or documents filed with it, shall be maintained in a
ntral location; .
ce(5) To direct and fulfill information requests subject. to chapter tw‘en‘ty-
nine-b [ § 29B-1-1 et seq.] of this code and subject to applicable confidentiality
les set forth in the statutes and rules; gnd . .
m(g: To perform such other duty or function as may be directed by the chairs
arry out the purpose of this chapter. . L
t'o(f:)l"!i‘yhe boards shall establish procedural rules in accordfince with :ll:e
p;ovisions of chapter twenty-nine-a [§ 29A-1-1 et seq.] of this code fo_r e:
regulation of the conduct of all proceedings beforg the p% To the maxdlm'[l:ine
extent practicable, the procedural rules will b‘e 1de'nt1( \ ‘c\h boarl. f(l)r
procedural rules of the boards shall be contained in ¢ /}t of rules
filing with the secretary of state. (1994, c. 61.)
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§ 22B-1-4. General provisions applicable to all boards and
board members.

(a) Each member of a board, other than an ex officio member, shall be paid
as compensation for work performed as a member, from funds appropriated for
such purposes, one hundred dollars per day when actually engaged in the
performance of work as a board member. In addition to such compensation,
each member of the board shall be reimbursed for all reasonable and necessary
expenses actually incurred in the performance of the board member’s duties.

(b) At its first meeting in each fiscal year each board shall elect from its
membership a chair and vice chair to act during such fiscal year. The chair
shall preside over the meetings and hearings of the board. The vice chair shall
assume the chair’s duties in the absence of the chair. All of the meetings shall
be general meetings for the consideration of any and all matters which may
properly come before the board.

(c) For the.environmental quality board and the air quality board, a
majority of each board is a quorum for the transaction of business and an
affirmative vote of a majority of the board members present is required for any
motion to carry or decision of the board to be effective. For the surface mine
board four members is a quorum and no action of the board is valid unless it
has the concurrence of at least four members. For all boards, in the event of a
tie vote on the ultimate decision which is the subject of an appeal before the
board, the decision of the chief or the director, as the case may be, shall be
affirmed. Each board shall meet at such times and places as it may determine
and shall meet on call of its chair. It is the duty of the chair to call a meeting
of the board within thirty days on the written request of three members
thereof.

(d) In all cases where the filing of documents, papers, motjons and notices
with the board is required or a condition precedent to board agtion, filing with
the clerk constitutes filing with the board. (1994, c. 61.) ’

§ 22B-1-56. General powers and duties of boards.

In addition to all other powers and duties of the air quality board,
environmental quality board and surface mine board as prescribed in this
chapter or elsewhere by law, the boards created or continued pursuant to the
provisions of this chapter have and may exercise the following powers and
authority and shall perform the following duties:

(1) To consider appeals, subpoena witnesses, administer oaths, make inves-
tigations and hold hearings relevant to matters properly pending before a
board;

(2) On any matter properly pending before it whenever the parties achieve
agreement that a person will cease and desist in any act resulting in the
discharge or emission of pollutants or do any act to reduce or eliminate such
discharge or emission, or do any act to achieve compliance with this chapter or
chapter twenty-two [§ 22-1-1 et seq.] or rules promulgated thereunder or do
any act to resolve an issue pending before a board, such agreement, upon

/"“\
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approval of the board, shall be embodied in an order and entered as, and has
the same effect as, an order entered after a hearing as provided in section
seven {§ 22B-1-7] of this article;

(3) To enter and inspect any property, premise or place on or at which a
source or activity is located or is being constructed, installed or established at
any reasonable time for the purpose of ascertaining the state of compliance
with this chapter or chapter twenty-two and the rules promulgated thereun-
der: Provided, That nothing contained in this section eliminates any obligation
to follow any process that may be required by law; and

(4) To perform any and all acts within the appropriate jurisdiction of each
board to secure for the benefit of the state participation in appropnate
federally delegated programs. (1994, c. 61.)

§ 22B-1-6. General procedural provisions applicable to all
boards.

(a) Any appeal hearing brought pursuant to this chapter shall be conducted
by a quorum of the board, but the parties may by stipulation agree to take
evidence before any one or more members of the board cr a hearing examiner
employed by the board. For the purpose of conducting such appeal hearing, any
member of a board and the clerk has the power and authority to issue
subpoenas and subpoenas duces tecum in the name of the board, in accordance
with the provisions of section one [§ 29A-5-1], article five, chapter twenty-
nine-a of this code. All subpoenas and subpoenas duces tecum shall be issued
and served within the time and for the fees and shall be enforced, as specified
in section one, article five of said chapter twenty-nine-a, and all of the
provisions of said section one dealing with subpoenas and subpoenas duces
tecum apply to subpoenas and subpoenas duces tecum issued for the purpose
of an appeal hearing hereunder.

(b) In case of disobedience or neglect of any subpoena or subpoena duces
tecum served on any person, or the refusal of any witness to testify to any
matter regarding which he or she may be lawfully interrogated, the circuit
court of the county in which the disobedience, neglect or refusal occurs, on
application of the board or any member thereof, shall compel obedience by
attachment proceedings for contempt as in the case of disobedience of the
requirements of a subpoena or subpoena duces tecum issued from the court of
a refusal to testify therein.

(¢) In accordance with the provisions of section one, article five of said
chapter twenty-nine-a, all of the testimony at any hearing held by a board shall
be recorded by stenographic notes and characters or by mechanical or
electronic means. If requested by any party to an appeal, the hearing and any
testimony offered shall be transcribed in which event the cost of transcribing
shall be paid by the party requesting the transcript. The record shall include
all of the testimony and other evidence and the rulings on the admissibility of
evidence, but any party may at the time object to the admission of any evidence
and except to the rulings of the board thereon, and if the board refuses to admit
evidence the party offering the same may make a proffer thereof, and the
proffer shall be made a part of the record of the hearing.
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(d) All of the pertinent provisions of article five [§ 29A-5-1 et seq.], chapter
twenty-nine-a of this code, apply to and govern the hearing on appeal
authorized by the provisions of this section and the administrative procedures
in connection with and following such hearing, with like effect as if the
provisions of said article five were set forth in extenso in this section, except as
specifically provided herein. (1994, c. 61.)

§ 22B-1-7. Appeals to boards.

(a) The provisions of this section are applicable to all appeals to the boards,
with the modifications or exceptions set forth in this section.

(b) Any person authorized by statute to seek review of an order, permit or
official action of the chief of air quality, the chief of water resources, the chief
of waste management, the chief of mining and reclamation, the chief of oil and
gas, or the director may appeal to the air quality board, the environmental
quality board or the surface mine board, as appropriate, in accordance with
this section. The person so appealing shall be known as the appellant and the
appropriate chief or the director shall be known as the appellee.

(c) An appeal filed with a board by a person subject to an order, permit or
official action shall be perfected by filing a notice of appeal with the board
within thirty days after the date upon which such order, permit or official
action was received by such person as demonstrated by the date of receipt of
registered or certified mail or of personal service. For parties entitled to appeal
other than the person subject to such order, permit or official action, an appeal
shall be perfected by filing a notice of appeal with the board within thirty days
after the date upon which service was complete. For purposes of this subsec-
tion, service is complete upon tendering a copy to the designated agent or to the
individual who, based upon reasonable inquiry, appears tope in charge of the
facility or activity involved, or to the permittee; or by temdering a copy by
registered or certified mail, return receipt requested to the last known address
of the person on record with the agency. Service is not incomplete by refusal to
accept. Notice of appeal must be filed in a form prescribed by the rule of the
board for such purpose. Persons entitled to appeal may also file a notice of
appeal related to the failure or refusal of the appropriate chief or the director
to act within a specified time on an application for a permit; such notice of
appeal shall be filed within a reasonable time.

(d) The filing of the notice of appeal does not stay or suspend the effective-
ness or execution of the order, permit or official action appealed from, except
that the filing of a notice of appeal regarding a notice of intent to suspend,
modify or revoke and reissue a permit, issued pursuant to the provisions of
section five (§ 22-5-5], article five, chapter twenty-two of this code, does stay
the notice of intent from the date of issuance pending a final decision of the
board. If it appears to the appropriate chief, the director or the board that an
unjust har™ ™ to the appellant will result from the execution or implemen-
tation of a or director’s order, permit or official action pending determi-
nation of th eal, the appropriate chief, the director or the board, as the
~nsn maas ha mau orant noatav or suspension of such order, permit or official
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action and fix its terms. A decision shall be made on any request for a stay
within five days of the date of receipt of the request for stay. The notice of
appeal shall set forth the terms and conditions of the order, permit or official
action complained of and the grounds upon which the appeal is based. A copy
of the notice of appeal shall be filed by the board with the appropriate chief or
director within seven days after the notice of appeal is filed with the board.
(e) Within fourteen days after receipt of a copy of the notice of appeal, the
appropriate chief or the director as the case may be; shall prepare and certify
to the board a complete record of the proceedings out of which the appeal arises
including all documents and correspondence in the applicable files relating to
the matter in question. With the consent of the board and upon such terms and
conditions as the board may prescribe, any person affected by the matter
pending before the board may by petition intervene as a party appellant or
appellee. In any appeal brought by a third party, the permittee or regulated
entity shall be granted intervenor status as a matter of right where issuance
of a permit or permit status is the subject of the appeal. The board shall hear
the appeal de novo, and evidence may be offered on behalf of the appellant,
appellee and by any intervenors. The board may visit the site of the activity or
proposed activity which is the subject of the hearing and take such additional
evidence as it considers necessary: Provided, That all parties and intervenors
are given notice of the visit and are given an opportunity to accompany the
board. The appeal hearing shall be held at such location as may be approved by
the board including Kanawha County, the county wherein the source, activity

- or facility involved is located or such other location as nay be agreed to among

the parties.

(D Any such hearing shall be held within thirty days after the date upon
which the board received the timely notice of appeal, unless there is a
postponement or continuance. The board may postpone or continue any
hearing upon its own motion, or upon application of the appellant, the appellee
or any intervenors for good cause shown. The chief or the director, as
appropriate, may be represented by counsel. If so represented they shall be
represented by the attorney general or with the prior written approval of the
attorney general may employ counsel who shall be a special assistant attorney
general. At any such hearing the appellant and any intervenor may represent
themselves or be represented by an attorney-at-law admitted to practice before
the supreme court of appeals.

(g) After such hearing and consideration of all the testimony, evidence and
record in the case:

(1) The environmental quality board or the air quality board, as the case
may be, shall make and enter a written order affirming, modifying or vacating
the order, permit or official action of the chief or director, or shall make and
enter such order as the chief or director should have entered, or shall make and
enter an order approving or modifying the terms and conditions of any permit
issued; and

(2) The surface mine board shall make and enter a written order affirming
the decision appealed from if the hoard finds that the d¢ g lawful and
reasonable, or if the board finds that the decision w apported by
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substantial evidence in the record considered as a whole, it shall make and
enter a written order reversing or modifying the decision of the director.

(h) In appeals of an order, permit or official action taken pursuant to articles
three, six, eleven, twelve, thirteen, fifteen [§§ 22-3-1 et seq., 22-6-1 et seq.,
22-11-1 et seq., 22-12-1 et seq., 22-13-1 et seq., 22-16-1 et seq.), chapter
twenty-two of this code, the environmental quality board established in article
three of this chapter, shall take into consideration, in determining its course of
action in accordance with subsection (g) of this section, not only the factors
which the appropriate chief or the director was authorized to consider in
issuing an order, in granting or denying a permit, in fixing the terms and
conditions of any permit, or in taking other official action, but also the
economic feasibility of treating or controlling, or both; the discharge of solid
waste, sewage, industrial wastes or other wastes involved.

(i) An order of a board shall be accompanied by findings of fact and
conclusions of law as specified in section three [§ 29A-5-3), article five, chapter
twenty-nine-a of this code, and a copy of such order and accompanying findings
and conclusions shall be served upon the appellant, and any intervenors, and
their attorneys of record, if any, and upon the appellee in person or by
registered or certified mail.

() The board shall also cause a notice to be served with the copy of such
order, which notice shall advise the appellant, the appellee and any interve-
nors of their right to judicial review, in accordance with the provisions of this
chapter. The order of the board shall be final unless vacated or modified upon

Judicial review thereof in accordance with the provisions of this chapter. (1994,
c. 61.) :

§ 22B-1-8. General provisions governing discoiiery.

(a) Parties to a hearing may petition a board to obtain discovery regarding
any matter, not privileged, which is relevant to the subject natter involved in
the pending hearing, subject to the procedural rules of thé boards and the
limitations contained herein. ,

(b) The following limited discovery may be commenced and obtained by any
party to the hearing without leave of a board:

(1) Requests for disclosure of the identity of each person expected to be
called as a witness at the hearing and, at a minimum, a statement setting forth
with specificity the facts alleged, the anticipated testimony and the identity of
any documents relied upon in support of the anticipated testimony of each
witness and whether that witness will be called as an expert; and

(2) Requests to identify with reasonable particularity the issues which are
the subject of the hearing. ‘

(c) Any party may object to a request or manner of discovery authorized by
this section provided the objection sets forth with particularity the grounds for
the objection. A party may move the board to rule on the propriety of the
discovery or objection and request the board to enter an order as the board
deems appropriate.

(d) Any party may seek, by motion, a protective order from the discovery
sought by another party and, if required, the board may protect a party from

p—
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unwarranted discovery. Upon motion of a party or upon a board’s own motion,
the board may enter such protective order limiting discovery, which order shall
not be inconsistent with the standards for protective orders set forth in the
West Virginia rules of civil procedure. ;

(e) Upon motion of a party or upon a board’s own motion, the board may

authorize or order any additional discovery as may be appropriate or necessary
to identify or refine the issues which are the subject of the hearing. Upon
agreement of the parties, or upon order of a board, the board may authorize or
order the taking of the deposition of any witness with information or knowl-
edge relevant to the subject matter of the hearing which deposition may be
noticed by subpoena or subpoena duces tecum.
* () Upon motion of a party or upon a board’s own motion, a board may hold
a prehearing conference, as soon as practicable after the comimencement of an
appeal, which conference shall be for purposes of promoting a fair, efficient and
expeditious hearing process. Following the conference, the board may enter an
order or take such other action as may be appropriate with respect to discovery
issues.

(g) For purposes of this section, in all cases where the board is authorized or
empowered to issue orders, a member of the board, with the concurrence ofa
majority of the board, may act on behalf of the board, the board may act itself
or through its clerk or hearing examiner, as such person is authorized to do so

. by the board.

(h) Every request for discovery or response or objection thereto made by a
party shall be signed in the same manner as is provided for in Rule 26 of the
West Virginia rules of civil procedure. (1994, c. 61.)

§ 22B-1-9. General provisions for judicial review.

(a) Any person or a chief or the director, as the case may be, a.dversely
affected by an order made and entered by a board after an appeal hearing, hgld
in accordance with the provisions of this chapter, is entitled to judicial review
thereof. All of the provisions of section four {§ 29A-5-4], article five, chapte_r
twenty-nine-a of this code apply to and govern the review with .like ef'fect as if
the provisions of said section four were set forth in extenso in this section, with
the modifications or exceptions set forth in this chapter.

(b) The judgment of the circuit court is final unless reversed, vacz_ated or
modified on appeal to the supreme court of appeals, in accordance with thg
provisions of section one [§ 29A-6-1], article six, chapter tvyenty-njne-a of this
code, except that notwithstanding the provisions of said section one the
petition seeking such review shall be filed with said supreme court of .appeals
within ninety days from the date of entry of the judgmeqt of the‘CerUIt court.

(c) Legal counsel and services for a chief or the director in all appegl
proceedings in the circuit court and in the supreme court of. appeals of this
state shall be provided by the attorney general or his or her assistants or py the
prosecuting attorney of the county in which the appeal is taken, all without
additional compensation, or with the prior written approval of the attorney
general; a chief or the director may employ legal counsel. (1994, c. 61.)
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§ 22B-1-10. Confidentiality.

With respect to any information obtained in the course of an Appeal, all
members of boards and all personnel employed thereby shall maintain
confidentiality to the same extent required of the chief or director. (1994, ¢c. 61.)

§ 22B-1-11. Conflict of interest.

In addition to the specific conflict of interest provisions set forth in this
chapter, any member who has any financial interest in the outcome of a
decision of the board shall not vote or act on any matter which shall directly
affect the member’s personal interests. (1994, c. 61.)

§ 22B-1-12. Savings provisions.

(a) All orders, determinations, rules, permits, grants, contracts, certificates,
licenses, waivers, bonds, authorizations and privileges which have been
issued, made, granted or allowed to become effective by a board in the
performance of functions which are affected by the enactment of this chapter,
and which are in effect on the date this chapter becomes effective, shall
continue in effect according to their terms until modified, terminated, super-
seded, set aside or revoked in accordance with the law.

(b) The provisions of this chapter do not affect any appeals, proceedings,
including notices of proposed rule making, or any application for any license,
permit, certificate or financial assistance pending on the effective date of this
chapter, before any of the boards. Orders shall be issued in such proceedings,
appeals shall be taken therefrom, and payments shall be made pursuant to
such orders, as if this chapter had not been enacted; and orders issued in any
such proceedings shall continue in effect until modified, teyminated, super-
seded or revoked by the board within which jurisdiction to dv so is vested, by
a court of competent jurisdiction or by operation of law. Nothing in this
subsection prohibits the discontinuance or modification of any such proceeding
under the same terms and conditions and to the same extent that the
proceeding could have been discontinued or modified if this chapter had not
been enacted.

(¢) Orders and actions of a board in the exercise of functions amended by
under this chapter are subject to judicial review to the same extent and in the
same manner as if such orders and actions had been by a board exercising such
functions immediately preceding the enactment of this chapter. (1994, c. 61.)

reenacted this chapter, passed March 12, 1994
and became effective 90 days from passage.

Editor’s notes. — Concerning the reference
in (a) to “the date this chapter becomes effec-
tive,” Acts 1994, c. 61, which amended and
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ARTICLE 2.
AIR QUALITY BOARD.

Sec.

22B-2-1. Air quality board; composition; ap-
pointment and terms of mem-
bers; vacancies.

Editor’s notes. — Acts 1994, c. 61 amended
and reenacted this article, substituting present
§§ 22B-2-1 to 22B-2-3 for former §§ 22B-2-1 to
22B-2-9 (enacted by Acts 1986, ¢. 77), concern-
ing oil and gas production damage compensa-

Sec.

22B-2-2. Authority to receive money.

22B-2-3. Judicial review of air quality board
orders.

former §§ 22B-2-1 to 22B-2-9, the new provi-
sions are sufticiently different that a detailed
explanation of the changes and the retention of
historical citations from the former laws were
impracticable.

tion. Although similar in many respects to

§ 22B-2-1. Air quality board; composition; appointment
and terms of members; vacancies.

(a) On and after the effective date of this article, the “air pollution control
commission,” heretofore created, shall continue in existence and hereafter
shall be known as the “air quality board.”

(b) The board shall be composed of seven members, including the commis-
sioner of the bureau of public health and the commissioner of agriculture, or
their designees, both of whom are members ex officio, and five other members,
who shall be appointed by the governor with the advice and consent of the
Senate. Each appointed member of the board who is serving in such capacity
on the effective date of this article shall continue to serve on the board until his
or her term ends or he or she resigns or is otherwise unable to serve. As each
such member’s term ends, or that member is unable to serve, a qualified
successor shall be appointed by the governor with the advice and consent of the
Senate. Two of the members shall be representative of industries engaged in
business in this state, and three of the members shall be representative of the
public at large.

(c) The appointed members of the board shall be appointed for overlapping
terms of five years, except that the original appointments shall be for terms of
one, two, three, four and five years, respectively. Any member whose term
expires may be reappointed by the governor. In the event a board member is
unable to complete the term, the governor shall appoint a person with similar
qualification to complete the term. The successor of any board member
appointed pursuant to this article must possess the qualification as prescribed
herein. Each vacancy occurring in the office of a member of the board shall be
filled by appointment within sixty days after such vacancy occurs. (1994, c. 61.)

Editor’s notes. — Concerning the reference  article, passed March 12, ™ ' became
In (a) to “the effective date of this article,” Acts  effective 90 days from past
1994, c. 61, which amended and reenacted this )
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§ 22B-2-2. Authority to receive money.

In addition to all other powers and duties of the air quality board, as
prescribed in this chapter or elsewhere by law, the board has and may exercise
the power and authority to receive any money as a result of the resolution of
any case on appeal which shall be deposited in the state treasury to the credit
of the office of air pollution education and environment fund provided for in

section four [§ 22-5-4], article five, chapter twenty-two of this code. (1994, c.
61)

§ 22B-2-3. Judicial review of air quality board orders.

All of the provisions of section nine, article one of this chapter apply to and
govern such review with like effect as if the provisions of said section nine were
set forth in extenso in this section, with the following modifications or
exceptions: .

(1) As to cases involving an order denying an application for a permit, or
approving or modifying the terms and conditions of a permit, the petition for
review shall be filed in the circuit court of Kanawha County; and

(2) As to all other cases, the petition shall be filed, in the circuit court of the
county wherein the alleged statutory air pollution complained of originated or
in Kanawha County upon agreement between the parties. (1994, c. 61.)

ARTICLE 3.
ENVIRONMENTAL QUALITY BOARD.

Sec. Sec.

22B-3-1. Environmental quality board; com- 22B-3-3. Judicial re\(k:w.
position and organization; ap- 22B-3-4. Environmental quality board rule-
pointment, qualifications,
terms, vacancies.

22B-3-2. Authority of board; additional defini-
tions.

making authority.
22B-3-6. Environmental quality board contin-
ued.

Editor's notes. — Acts 1994, c. 61 amended
and reenacted this article, substituting present
§$ 22B-3-1 to 22B-3-4 for former §§ 22B-3-1 to
22B-3-13 (enacted by Acts 1986, ¢. 77 and
amended by Acts 1994, c. 168), concerning
trangportation of oils. Although similar in
many respects to former §§ 22B-3-1 to 22B-3-

13, the new provisions are sufficiently different
that a detailed explanation of the changes and
the retention of historical citations from the
former laws were impracticable.

- Section 22B-3-5, which appears at the end of
this article, was amended and reenacted by
Acts 1994, c. 1568.
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§ 22B-3-1. Environmental quality board; composition and
organization; appointment, qualifications,
terms, vacancies.

(a) On and after the effective date of this article, the “water resources
board,” heretofore created, shall continue in existence and hereafter shall be
known as the “environmental quality board.”

(b) The board shall be composed of five members who shall be appointed by
the governor with the advice and consent of the Senate. Not more than three
members of the board shall be of the same political party. Each appointed
member of the board who is serving in such capacity on the effective date of
this article shall continue to serve on the board until his or her term ends or he
or she resigns or is otherwise unable to serve. As each member’s term ends, or
that member is unable to serve, a qualified successor shall be appointed by the
governor with the advice and consent of the Senate. Individuals appointed to
the board shall be persons who by reason of previous. training and experience
are knowledgeable in the husbandry of the state’s water resources and with at
least one member with experience in industrial pollution control.

(¢) No member of the board shall receive or, during the two years next
preceding the member of the board’s appointment, shall have received a
significant portion of the member of the board’s income directly or indirectly
from a national pollutant discharge elimination system permit holder or an
applicant for a permit issued under any of the provisions of article eleven
{§ 22-11-1 et seq.], chapter twenty-two of this code. For the purposes of this
subsection: (1) The term “significant portion of the member of the board’s
income” means ten percent of gross personal income for a calendar year, except
that it means fifty percent of gross personal income for a calendar year if the
recipient i8 over sixty years of age and is receiving such portion pursuant to
retirement, a pension or similar arrangement; (2) the term “income” includes
retirement benefits, consultant fees and stock dividends; (3) income is not
received “directly or indirectly” from “permit holders” or “applicants for a
permit” where it is derived from mutual-fund payments or from other diver-
sified investments with respect to which the recipient does not know the
identity of the primary sources of income; and (4) the terms “permit holders”
and “applicants for a permit” do not include any university or college operated
by this state or political subdivision of this state. .

{d) The members of the board shall be appointed for overlapping terms of
five years, except that the original appointments shall be for terms of one, two,
three, four and five years, respectively. Any member whose term expires may
be reappointed by the governor. In the event a board member is unable to
complete the term, the governor shall appoint a person with similar qualifica-
tion to complete the term. The successor of any board member appoint_ed
pursuant to this article must possess the qualification as prescribed herein.
Each vacancy occurring in the office of a member of the board shall be filled by
appointment within sixty days after such vacancy occurs. (1994, c. 61.)
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Editor's notes. — Concerning the refer-
ences in (a) and (b) to “the effective date of this
article,” Acts 1994, c. 61, which amended and

reenacted this article, passed March 12, 1994
and became effective 90 days from passage.

§ 22B-3-2. Authority of board; additional definitions.

(a) In addition to all other powers and duties of the environmental quality
board, as prescribed in this chapter or elsewhere by law, the board has and may
exercise the powers and authorities:

(1) To receive any money as a result of the resolution of any case on appeal
which shall be deposited in the state treasury to the credit of the water quality
management fund created pursuant to section ten [§ 22-11-10], article eleven,
chapter twenty-two of this code; ' '

(2) To advise, consult and cooperate with other agencies of the state,
political subdivisions of the state, other states, agencies of the federal govern-
ment, industries and with affected groups and take such other action as may
be appropriate in regard to its rule-making authority; and

(3) To encourage and conduct such studies and research relating to pollution
control and abatement as a board may deem advisable and necessary in regard
to its rule-making authority.

(b) All the terms defined in section two [§ 22-11-2]}, article eleven, chapter
twenty-two of this code, are applicable to this article and have the meanings
ascribed to them therein. (1994, c. 61.)

§ 22B-3-3. Judicial review.

All of the provisions of section nine [§ 22B-1-9), article one of this chapter
apply to and govern such review with like effect as if the provisions of said
section nine were set forth in extenso in this section, with the following
modifications or exceptions: E

(1) As to cases involving an order denying an application for a permit, or
approving or modifying the terms and conditions of a permit, the petition shall
be filed in the circuit court of Kanawha County;

(2) As to cases involving an order revoking or suspending a permit, the
petition shall be filed in the circuit court of Kanawha County; and

(3) As to cases involving an order directing that any and all discharges or
deposits of solid waste, sewage, industrial wastes or other wastes, or the
effluent therefrom, determined to be causing pollution be stopped or prevented
or else that remedial action be taken, the petition shall be filed in the circuit
court of the county in which the establishment is located or in which the
pollution occurs. (1994, ¢. 61.)

§ 22B-3-4. Environmental quality board rule-making au-

thority.
(a) In~ *n carry out the purposes of this chapter and chapter twenty-two
[§ 22-1-1 ] of this code, the board shall promulgate legislative rules

setting sta.. s of water quality applicable to both the surface waters and

SURFACE MINE BOARD
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groundwaters of this state. Standards of quality with respect to surface waters
shall be such as to protect the public health and welfare, wildlife, fish and
aquatic life, and the present and prospective future uses of such waters for
domestic, agricultural, industrial, recreational, scenic and other legitimate

beneficial uses thereof.

(b) No.rule of the board may specify the design of equipment, type of
construction or particular method which a person shall use to reduce the

discharge of a pollutant.

(c) The board shall promulgate such legislative rules in accordance with the
provisions of article three [§ 29A-3-1 et seq.], chapter twenty-nine-a of this
code and the declaration of policy set forth in section two [§ 22-11-2), article
eleven, chapter twenty-two of this code. (1994, c. 61.)

§ 22B-3-6. Environmental quality board continued.

!’ursuant to the provisions of article ten [§ 4-10-1 et seq.], chapter four of
this cpde, and following a preliminary performance review by the joint
committee on government operations, the environmental quality board shall

Editor’s notes. — Acts 1994, c. 61 amended
and reenacted this article, substituting present
#H 22B-3-1 to 22B-3-4 for former §§ 22B-3-1 to
22B-3-13. This section appears as amended and

* continue to exist until the first day of July, two thousand. (1994, c. 158.)

reenacted by Acts 1994, c. 158.
Effective dates. — Acts 1994, c. 168, pro-
vided that the act take effect July 1, 1994.

ARTICLE 4.
SURFACE MINE BOARD.

Bec.
32B4-1. Appointment and organization of
surface mine board.

Editor's notes. — Acts 1994, c. 61 amended
and reenacted this article, substituting present
#§ 32B-4-1 to 22B-4-3 for former §§ 22B-4-1 to
82B-4-13 (enacted by Acts 1985, c. T7), concern-
Ing underground gas storage reservoirs. Al-
though similar in many respects to former

Sec. .
22B-4-2. Authority to receive money.
22B4-3. Judicial review.

§§ 22B-4-1 to 22B-4-13, the new provisions are

sufficiently different that a detailed explana-

tion of the changes and the retention of histor-

ical citations from the former laws were im- i
practicable.

§ 22B-4-1. Appointment and organization of surface mine

board.

(a) On and after the effective date of this article, the “reclamation board of
review,” heretofore created, shall continue in existence and hereafter shall be

known as the “surface mine board.”

(b) The board shall be composed of seven members who sh’
by the governor with the advice and consent of the Senate. Not ...

/\‘
ointed
.an four
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members of the board shall be of the same political party. Each appointed
member of the board who is serving in such capacity on the effective date of
this article shall continue to serve on the board until his or her term ends or he
or she resigns or is otherwise unable to serve. As each member’s term ends, or

that member is unable to serve, a qualified successor shall be appointed by the

governor with the advice and consent of the Senate. One of the appointees to
such board shall be a person who, by reason of previous vocation, employment
or affiliations, can be classed as one capable and experienced in coal mining.
One of the appointees to such board shall be a person who, by reason of
training and experience, can be classed as one capable and experienced in the
practice of agriculture. One of the appointees to such board shall be a person
who by reason of training and experience, can be classed as one capable and
experienced in modern forestry practices. One of the appointees to such board
shall be a person who, by reason of training and experience, can be classed as
one capable and experienced in engineering. One of the appointees to such

board shall be a person who, by reason of training and experience, can be’

classed as one capable and experienced in water pollution control or water
conservation problems. One of the appointees to such board shall be a person
with significant experience in the advocacy of environmental protection. One of
the appointees to such board shall be a person who represents the general

- public interest.

(¢) During his or her tenure on the board, no member shall receive
significant direct or indirect financial compensation from or exercise any
control over any person or entity which holds or has held, within the two years
next preceding the member's appointment, a permit to conduct activity
regulated by the division, under the provisions of article three or four [§ 22-3-1
et seq. or § 22-4-1 et seq.}, chapter twenty-two of this code, or any similar
agency of any other state or of the federal government: Provided, That the
member classed as experienced in coal mining, tha member classed as
experienced in engineering, and thie member classed as experienced in water
pollution control or water conservation problems may receive significant
financial compensation from regulated entities for professional services or
regular employment so long as the professional or employment relationship is
disclosed to the board. No member shall participate in any matter before the
board related to a regulated entity from which the member receives or has
received, within the preceding two years direct or indirect financial compen-
sation. For purposes of this section, “significant direct or indirect financial
compensation” means twenty percent of gross income for a calendar year
received by the member, any member of his or her immediate family or the
member’s primary employer.

(d) The members of the board shall be appointed for terms of the same
duration as their predecessor under the original appointment of two members
appointed to serve a term of two years; two members appointed to serve a term
of three years; two members to serve a term of four years; and one member to
gerve a term of five years. Any member whose term expires may be reappointed
by the governor. In the event a board member is unable to complete the term,
the governor shall appoint a person with similar qualification to complete the
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term. The successor of any board member appointed pursuant to this article
must possess the qualification as prescribed herein. Each vacancy occurring in
the office of a member of the board shall be filled by appointment within sixty
days after such vacancy occurs. (1994, c. 61.) :

Editor’s notes. — Concerning the reference  article
v - , passed March 12, 1994 and
in (a) to “the el_Tecuve date of this article,” Acts: effective 90 days from passage. and became
1894, c. 61, which amended and reenacted this -

§ 22B-4-2. Authority to receive money.

In addition to all other powers and duties of the surface mine board, as
prescg’ibed in this chapter or elsewhere by law, the board shall have and may
exercise the power and authority to receive any money as a result of the
mol_ution of any case on appeal which shall be deposited to the credit of the
special reclamation fund created pursuant to section eleven (§ 22-3-11}, article
three, chapter twenty-two of this code. (1994, c. 61.) ’

§ 22B-4-3. Judicial review.

All of the provisions of section nine [§ 22B-1-9), article one of this chapter
apply to and govern such review with like effect as if the provisions of said
section nine were set forth in extenso in this section, except the petition shall
be filed in the circuit court of Kanawha County or the county in which the
surface-mining operation is located. (1994, c. 61.)
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(e) Exemptions. — The following transactions are exempt from the fee
imposed by this section:

(1) Disposal of solid waste at a solid waste disposal facility by the person
who owns, operates or leases the solid waste disposal facility if it is used
exclusively to dispose of waste originally produced by such person in such
person’s regular business or personal activities or by persons utilizing the
facility on a cost-sharing or nonprofit basis;

(2) Reuse or recycling of any solid waste;

(3) Disposal of residential solid waste by an individual not in the business of
hauling or disposing of solid waste on such days and times as designated by the
director of the division of environmental protection as exempt from the fee
imposed pursuant to section eleven [§ 22-15-11], article fifteen, chapter
twenty-two of this code; and

(4) Disposal of solid waste at a solid waste disposal facility by a commercial
recycler which disposes of thirty percent or less of the total waste it processes
for recycling. In order to qualify for this exemption each commercial recycler
must keep accurate records of incoming and outgoing waste by weight. Such
records must be made available to the appropriate inspectors from the division
of environmental protection of solid waste authority, upon request.

(D) Procedure and administration. — Notwithstanding section three [§ 11-
10-3], article ten, chapter eleven of this code, each and every provision of the
“West Virginia Tax Procedure and Administration Act” set forth in article ten
(§§ 11-10-1 et seq.], chapter eleven of this code applies to the fee imposed by
this section with like effect as if said act were applicable only to the fee imposed
by this section and were set forth in extenso herein.

(g) Criminal penalties. — Notwithstanding section two [§ 11-9-2], article
nine, chapter eleven of this code, sections three through seventeen [§§ 11-9-8
to 11-9-17], article nine, chapter eleven of this code apply to the fee imposed by
this section with like effect as if said sections were the only fee imposed by this
section and were set forth in extenso herein.

(h) Dedication of proceeds. — The net proceeds of the fee collected by the tax
commissioner pursuant to this section shall be deposited, at least monthly, in
a special revenue account known as the “Solid Waste Planning Fund” which is
hereby continued. The solid waste management board shall allocate the
proceeds of the said fund as follows:

(1) Fifty percent of the total proceeds shall be divided equally among, and
paid over to, each county solid waste authority to be expended for the purposes
of this article: Provided, That where a regional solid waste authority exists,
such funds shall be paid over to the regional solid waste authority to be
expended for the purposes of this article in an amount equal to the total share
of all counties within the jurisdiction of said regional solid waste authority;
and

(2) Fwercent of the total proceeds shall be expended by the solid wastg
manag Yoard for:

A) G .0 the county or regional solid waste authorities for the purposes

of thia artinlo and
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! (B) Administration, technical assistance or other costs of the solid waste
f" management board necessary to implement the purposes of this article and
, article three [§ 22C-3-1 et seq.] of this chapter. ’

(i) Effective date. — This section is effective on the first day of July, one
B thousand nine hundred ninety. (1994, c. 61.) ’

ldlto_r'l notes. — This section is effective
i petroactive to July 1, 1990.

*ARTICLE 5.

COMMERCIAL HAZARDOUS WASTE MANAGEMENT
FACILITY SITING BOARD.

Sec.
22C-5-6. Effect of certification.

" 22C-5-6. Commercial hazardous waste man-
agement facility siting fund;
fees.

22C-6-7. Judicial review.
22C-6-8. Remedies.

1. Short title.

2. Purpose and legislative findings.

-3. Definitions.

-4. Establishment of commercial haz-
ardous waste management fa-
cility siting board; composition;
appointment;  compensation;
powers; rules; and procedures.

£ § 22C-5-1. Short title.

. This article may be known and cited as the “Commercial Hazardous Waste
g Management Facility Siting Act.” (1994, c.'61.)
!

§ 22C-5-2. Purpose and legislative findings.

& (a) The purpose of this article is to establish a state commercial hazardous
¥ waste management facility siting board and to establish the procedure for
& which approval certificates are granted or denied for commercial hazardous
E waste management facilities.

% (b) The Legislature finds that hazardous waste is generated throughout the
‘::- state as a by-product of the materials used and consumed by individuals,
g businesses, enterprise and governmental units in- the state, and that the
% proper management of hazardous waste is necessary to prevent adverse effects
i on the environment and to protect public health and safety. The Legislature
¥ further finds that:

F. (1) The availability of suitable facilities for the treatmment, storage and

i disposal of hazardous waste is necessary to protect the environment resources

and preserve the economic strength of this state and to fulfill the diverse needs

. o its citizens; ,

"2‘ (2) Whenever a site is proposed for the treatment, storage or disposal of
. hazardous waste, the nearby residents and the affected county ™ ™\ —mnnicipal-

Y jties may have a variety of reasonable concerns regarding the design,

! eonstruction, operation, closing and long-term care of facilities ...  .ated at
! tha aite the affect of tha facilitv nnnn thair commimityv’a acnnamin dasalon o o
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§ 22C-5-o ENVIRONMENTAL RESOURCES
and environmental quality and the incorporation of such concerns into the
siting process; ,

(3) Local authorities have the responsibility for promoting public health,
safety, convenience and general welfare, encouraging planned and orderly land
use development, recognizing the needs of industry and business, including
solid waste disposal and the treatment, storage and disposal of hazardous
waste and that reasonable concerns of local authorities should be considered in
the siting of commercial hazardous waste management facilities; and

(4) New procedures are needed to resolve many of the conflicts which arise
during the process of siting commercial hazardous waste management facili-
ties. (1994, c. 61.) '

§ 22C-6-3. Definitions.

Unless the context clearly requires a different meaning, as used in this
article the terms:

(a) “Board” means the commercial hazardous waste management facility
siting board established pursuant to section four [§ 22C-5-4] of this article;

(b) “Commercial hazardous waste management facility” means any hazard-
ous waste treatment, storage or disposal facility which accepts hazardous
waste, as identified or listed by the director of the division of environmental
protection under article eighteen [§ 22-18-1 et seq.], chapter twenty-two of this
code, generated by sources other than the owner or operator of the facility and
does not include an approved hazardous waste facility owned and operated by
a person for the sole purpose of disposing of hazardous wastes created by that
person or such person and other persons on a cost-sharing or nonprofit basis;

(¢c) “Hazardous waste management facility” means any facility including
land and structures, appurtenances, improvements apd equipment used for
the treatment, storage or disposal of hazardous wastes, which accepts hazard-
ous waste for storage, treatment or disposal. For the purposes of this article, it
does not include: (i) Facilities for the treatment, storage or disposal of
hazardous wastes used principally as fuels in an on-site production process; or
(ii) facilities used exclusively for the pretreatment of wastes discharged
directly to a publicly owned sewage treatment works. A facility may consist of
one or more treatment, storage or disposal operational units. (1994, c. 61.)

§ 22C-6-4. Establishment of commercial hazardous waste
management facility siting board; composi-
tion; appointment; compensation; powers;
rules; and procedures.

(a) The commercial hazardous waste management facility siting board is
continued. It consists of nine members including the director of the division of
environmental protection and the chief of the office of air quality of the division
of environmental protection who are nonvoting members ex officio, two ad hoe
members appointed by the county commission of the county in which the

~ PN [ « PO
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other permanent members to be appointed by the governor with the advice and
oonsent of the Senate, two of whom are representative of industries engaged in

"; sbusiness in this state and three of whom are representative of the public at
g large. No two or more of the five permanent voting members of the board

appointed by the governor shall be from the same county. Upon initial
appointment one of said other five members shall be appointed for five years,
one for four years, one for three years, one for two years and one for one year.
Thereafter, said permanent members shall be appointed for terms of five years
each. Vacancies occurring other than by expiration of a term shall be filled by
the governor in the same manner as the original appointment for the
unexpired portion of the term. The term of the ad hoc members continue until
a final determination has been made in the particular proceeding for which
they are appointed. Four of the voting members on the board constitute a
quorum for the transaction of any business, and the decision of four voting
members of the board is action of the board. No person is eligible to be an
appointee of the governor to the board who has any direct personal financial
Interest in any commercial hazardous waste management enterprise. The five
permanent voting members of the board shall annually elect from among
themselves a chair no later than the thirty-first day of July of each calendar
year. The board shall meet upon the call of the chair or upon the written
request of at least three of the voting members of the board.

(b) Each member of the board, other than the two members ex officio, shall
be paid, out of funds appropriated for such purpose as compensation for his or
her services on the board, the sum of seventy-five dollars for each day or
substantial portion thereof that he or she is actually engaged in their duties
pursuant to this article. In addition, each member, including members ex
officio, shall be reimbursed, out of moneys appropriated for such purpose, all
reasonable sums which he or she necessarily expends in the discharge of duties
as a member of the board. The division of environmental protection shall make
available to the board such professional and support staff and services as may
be necessary in order to support the board in carrying out its responsibilities
within the limit of funds available for this purpose. The office of the attorney
general shall provide legal advice and representation to the board as re-
quested, within the limit of funds available for this purpose, or the board, with
the written approval of the attorney general, may employ counsel to represent
it.

(c) After the eighth day of April, one thousand nine hundred eighty-nine, no

£ porson shall construct or commence construction of a commercial hazardous

waste management facility without first obtaining a certificate of site approval
issued by the board in the manner prescribed herein. For the purpose of this
section, “construct” and “construction” means (i) with respect to new facilities,
! the significant alteration of a site to install permanent equipment or structures
or the installation of permanent equipment or structures; (ii) with respect to
existing facilities, the alteration or expansion of existing structures or facilities
to include accommodation of hazardous waste, or expansion of more than fifty

percent the area or capacity of an existing hazardous waste facility, or any
[N R TUNS INPRY SRS | e
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substantially different type of facility. Construction does not include prelimi-
nary engineering or site surveys, environmental studies, site acquisition,
acquisition of an option to purchase or activities normally incident thereto.

(d) Upon receiving a written request from the owner or operator of the
facility, the board may allow, without going through the procedures of this
article, any changes in the facilities which are designed (1) to prevent a threat
to human health or the environment because of an emergency situation; (2) to
comply with federal or state laws and regulations; or (3) to result in demon-
strably safer or environmentally more acceptable processes.

(e) An application for certificate of site approval consists of a copy of all
hazardous waste permits, if any, and permit applications, if any, issued by or
filed with any state permit-issuing authority pursuant to article eighteen
(§ 22-18-1 et seq.], chapter twenty-two of this code and a detailed written
analysis with supporting documentation of the following factors:

(1) The nature of the probable environmental and economic impacts, includ-
ing, but not limited to, gpecification of the predictable adverse effects on
quality of natural environment, public health and safety, scenic, historic,
cultural and recreational values, water and air quality, wildlife, property
values, transportation networks and an evaluation of measures to mitigate
such adverse effects,; :

(2) The nature of the environmental benefits likely to be derived from such
facility, including the resultant decrease in reliance upon existing waste
disposal facilities which do not comply with applicable laws and rules, and a
reduction in fuel consumption and vehicle emissions related to long-distance
transportation of hazardous waste; and

(3) The economic benefits likely to be derived from such facility, including,
but not limited to, a reduction in existing costs for the disposal of hazardous
waste, improvement to the state’s ability to retain and attract business and
industry due to predictable and stable waste disposal costd, and any economic
benefits which may accrue to the municipality or county in which the facility

is to be located. .
(f) On or before sixty calendar days after the receipt of such application, the

board shall mail written notice to the applicant as to whether or not such

application i3 complete. If, or when, the application is complete, the board shall
notify the applicant and the county commission of the county in which the
facility is or is proposed to be located. Said county commission shall thereupon,
within thirty days of receipt of such notice, appoint the two ad hoc members of

the board to act upon the application. .
(g) Immediately upon determining that an application 18 complete, the
board shall, at the applicant’s expense, cause a notice to be published in the

state register, which shall be no later than thirty calendar days after the date

of such written notice of completeness, and
executive (/)ﬁlngof each municipality in which the proposed facility is to be
located an “.e county commission of the county in which the facility is
proposed t. .ated, and shall direct the applicant to provide reasonable

notice to the . -.ic which shall, at a minimum, include publication as a Class
) * v B N ganoral cirenlation

shall provide notice to the chief
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in the vicinity .in which the proposed facility is to be located identifying the
propqsed location, type of facility and activities involved, the name of the
pem!lttee, fmd the date, time and place at which the board will convene a
public hearing with regard to the application. The date of the hearing shall be
set by the board and shall commence within sixty days of the date of notice of
completeness of an application.

(h) Tbe bogrd shall conduct a public hearing upon the application in the
county in which the facility is to be located and shall keep an accurate record
of such Proceedings by stenographic notes and characters or by mechanical or
electronic rt(:eans. Such proceedings shall be transcribed at the applicant’s
:;f,?;ii'io;ll‘. e board may accept both written and oral comments on the

(i) The commercial hazardous waste management facility siti
request further information of the applicant agnd shall ren(grst:t:ilgig?:r: (:):;:()i,
upon .the application and the record, either, requesting further information
granting a f:ertiﬁcate of site approval, denying it, or granting it upon suc};
terms, confiltions and limitations as the board deems appropriate. The board
lha}l ‘base its decision upon the factors set forth in subsection (e). The written
decl.smn of the board containing its findings and conclusions shall be mailed b
: certified mail to the applicant and to any requesting person on or before smty
. ulfandar days after receipt by the board of a complete record of the hearingy

(j) The board may exercise all powers necessary or appropriate to carry ou.t
the purposes and duties provided in this article, including the power to

1 promulgate rules in compliance with chapter twenty-nine- 29A-1-
 of this code. (1994, c. 61.) yninenly 29811 et seq

§ 22C-5-5. Effect of certification.

A gra.nt of an approval certificate shall supersede any local ordinance or
ngul.atlon that is inconsistent with the terms of the approval certificate
” Nothing in this chapter affects the authority of the host community to enforcé i
R its regulations and ordinances to the extent that they are not inconsistent with
E the .tenns and conditions of the approval certificate. Grant of an approval
certificate does not preclude or excuse the applicant from the requirement to

¥%' obtain approval or permits under this chapter or oth
er stat
B (1994, c. 61.) P state or federal laws.

B

22C-5-6. Commercial hazardous waste management fa-

cility siting fund; fees.

(l_) There is hereby Fontinued in the state treasury a speciél revenue fund
' _entitled the “commercial hazardous waste management-facility siting fund”
5. which may be expended by the director of the division of environmental
i protection for the following:

N (1) The necessary expenses of the board which may include }x.u%nses and
mpensatfor} for each member of the board as authorized by t/ .

(2) Administration, professional and support services provide
slon to the board. »
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(3) Legal counsel and representation provided by the attorney general to the
board for the purposes of this article.

(b) The director of the division of environmental protection shall promulgate
rules, pursuant to section one [§ 29A-1-1], article one, chapter twenty-nine-a

of this code, establishing reasonable fees to be charged each applicant for a . G
certificate of site approval. Such fees shall be calculated to recover the -
reasonable and necessary expenses of the board, division of environmental

protection and attorney general which such agencies incur as pursuant to this
article. (1994, c. 61.)

§ 22C-5-7. Judicial review.

(a) Any person having an interest adversely affected by a final decision
made and entered by the board is entitled to judicial review thereof in the
circuit court of Kanawha County, or the circuit court of the county in which the
facility is, or is proposed to be, situated, such appeal to be perfected by the
filing of a petition with the court within sixty days of the date of receipt by the
applicant of the board’s written decision.

(b) The review shall be eonducted by the court without a jury and shall be
upon the record made before the board except that in cases of alleged
irregularities in procedure before the board not shown in the record, testimony
thereon may be taken before the court. The court may hear oral arguments and
require written briefs.

The court may affirm the order or decision of the board or remand the case
for further proceedings. It may reverse, vacate or modify the order or decision
of the board if the substantial rights of the petitioner or petitioners have been
prejudiced because the administrative findings, inferences, conclusions, deci-
sion or order are:

(1) In violation of constitutional or statutory provisions;!

(2) In excess of the statutory authority or jurisdiction of ‘the board;

(3) Made upon unlawful procedures;

(4) Affected by other error of law;

(5) Clearly wrong in view of the reliable, probative and substantial evidence
on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

(¢c) The judgment of the circuit court is final unless reversed, vacated or
modified on appeal to the supreme court of appeals. The petition seeking such
review must be filed with said supreme court of appeals within ninety days
from the date of entry of the judgment of the circuit court.

(d) Legal counsel and services for the board in all appeal proceedings shall
be provided by the attorney general. (1994, c. 61.)

§ 22C-5-8. Remedies.

(a) Any person who violates this section shall be compelled by injunction, in
a proceeding instituted in the circuit court or the locality where the facility or
proposed facility is to be located, to cease the violation.

\
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(b) Such an action may be instituted by the board, director of the division of
environmental protection, political subdivision in which the violation occurs or
any other person aggrieved by such violation. In any such action, it is not
necessary for the plaintiff to plead or prove irreparable harm or lack of an
adequate remedy at law. No person shall be required to post any injunction
bond or other security under this section.

(¢) No action may be brought under this section after an approval certificate
has been issued by the board, notwithstanding the pendency of any appeals or
other challenges to the board’s action.

(d) In any action under this section, the court may award reasonable costs
of litigation, including attorney and expert witness fees, to any party if the
party substantially prevails on the merits of the case and if in the determina-
tion of the court the party against whom the costs are requested has acted in
bad faith. (1994, c. 61.)

ARTICLE 6.
HAZARDOUS WASTE FACILITY SITING APPROVAL.

Bec. Sec.
22C-6-1. Legislative purpose. 22C-6-3. Procedure for public participation.
22C-6-2. Definitions.

§ 22C-6-1. Legislative purpose.

The purpose of this article is to provide the opportunity for public partici-
pation in the decision to locate commercial hazardous waste management
facilities and to locate any hazardous waste management facility which
disposes of greater than ten thousand tons of hazardous waste per annum in
West Virginia. (1994, c. 61.)

§ 22C-6-2. Definitions.

Unless the context clearly requires a different meaning, as used in this
article the terms:

(a) “Board” means the commercial hazardous waste management facility
siting board established pursuant to section three [§ 22C-5-3]), article five of
this chapter;

(b) “Commercial hazardous waste management facnhty means any hazard-
ous waste treatment, storage or disposal facility which accepts hazardous
waste, as identified or listed by the director of the division of environmental
protection under article eighteen [§ 22-18-1 et seq.], chapter twenty-two of this
code, generated by sources other than the owner or operator of the facility and
does not.include an approved hazardous waste facility owned and operated by
a person for the sole purpose of disposing of hazardous wastes created by that
person or such person and other persons on a cost-sharing or nonprofit basis;

(c¢) “Hazardous waste management facility” means any facility including
land and structures, appurtenances 1mprovements and equlpment used for
the treatment starage or dicnanat . '
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ous waste for storage, treatment or disposal. For the purposes of this article, it
does not include: (i) Facilities for the treatment, storage or disposal of
hazardous wastes used principally as fuels in an on-site production process; or
(i1) facilities used exclusively for the pretreatment of wastes discharged
directly to a publicly owned sewage treatment works. A facility may consist of
one or more treatment, storage or disposal operational units.

(d) “On site” means the location for disposal of hazardous waste including
the hazardous waste generated at the location of disposal or generated at some
location other than the location of disposal. (1994, c. 61.)

§ 22C-6-3. Procedure for public participation.

(a) From and after the fifth day of June, one thousand nine hundred
ninety-two, in order to obtain approval to locate either a commercial hazardous
waste management facility or a hazardous waste management facility which
disposes of greater than ten thousand tons per annum on site in this state, an
applicant shall: : .

(1) File a pre-siting notice with the county or counties in which the facility
is to be located or proposed. Such notice shall be submitted on forms prescribed
by the commercial hazardous waste management facility siting board;

(2) File a pre-siting notice with the commercial hazardous waste manage-
ment facility siting board; and '

(3) File a pre-siting notice with the division of environmental protection.

(b) If a pre-siting notice is filed in accordance with subsection (a) of this
section, the county commission shall publish a Class II legal advertisement in
compliance with the provisions of article three [§ 59-3-1 et seq.], chapter
fifty-nine of this code, in a newspaper of general circulation in the counties
wherein the hazardous waste management facility is to bg located. Upon an
affirmative vote of the majority of the county commissioners or upon the
written petition of registered voters residing in the county equal to not less
than fifteen percent of the number of votes cast within the county for governor

“at the preceding gubernatorial election, which petition shall be filed with the
county commission within sixty days after the last date of publication of the
notice provided in this section, the county commission shall, upon verification
of the required number of signatures on the petition, and not less than fifty-six
days before the election, order a referendum be placed upon the ballot:
Provided, That such a referendum is not required for a hazardous waste
management facility for which at least ninety percent of the capacity is
designated for hazardous waste generated at the site of disposal. Any referen:
dum conducted pursuant to this section shall be held at the next primary,
general or other countywide election.

(1) Such referendum is to determine whether it is the will of the voters of the
county that a commercial hazardous waste management facility be located in

the county 't a hazardous waste management facility disposing of greater
than ten th tons of hazardous waste per annum on site be located in the
county. Any « on at which such question of locating a hazardous waste

e - C 1l i Ll ha hald at tha unating nrecincta
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established for holding primary or general elections. All of the provisions of the
general election laws, when not in conflict with the provisions of this article,
spply to voting and elections hereunder, insofar as practicable. The secretary

of state shall prescribe the form of the petition which shall include the printed

name, address and date of birth of each person whose signature appears on the
petition.

(2) The ballot, or the ballot labels where voting machines are used, shall
have printed thereon substantially the following depending upon the type of
facility to be located with the county:

“Shall a commercial hazardous waste management facility be located within
County, West Virginia?

{1 For the facility

{1 Against the facility

(Place a cross mark in the square opposite your choice.)” cr,

*Shall a hazardous waste management facility disposing of greater than ten
thousand tons per annum on site be located within County,
West Virginia?

(0 For the facility

[ Against the facility

(Place a cross mark in the square opposite your choice.)”

(3) If a majority of the legal votes cast upon the question is against the
facility, then the county commission shall notify the division of environmental
protection and the commercial hazardous waste management facility siting
board, in the case of a commercial facility, of the result and the commercial
hazardous waste management facility siting board or division of environmen-
tal protection, as the case may be, shall not proceed any further with the
application. If a majority of the legal votes cast upon the question is for the
facility, then the application process as set forth in article eighteen [§ 22-18-1
ot 8eq.], chapter twenty-two of this code and article five {§ 22C-5-1 et seq.] of
this chapter, in the case of a commercial hazardous waste management facility,
may proceed: Provided, That such vote is not binding on nor does it require the
commercial hazardous waste management facility siting board to grant a
certificate of site approval or the division of environmental protection to issue
the permit, as the case may be. If the majority of the legal votes cast is against
the question, the question may be submitted to a vote at any subsequent
election in the manner herein specified: Provided, however, That the question
may not be resubmitted to a vote until two years after the date of the previous’
referendum. (1994, c. 61.)

ARTICLE 7.
OIL AND GAS INSPECTORS’ EXAMINING BOARD.

Bec. Sec. )
. 92C-7-1. Oil and gas inspector; supervising appointment; —quslifications;
inspectors; tenure; oath and salary; expe ) W
bond. 22C-7-3. Oil and gas in: nining
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