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TITLE 33
LEGISLATIVE RULE

DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF WASTE MANAGEMENT

SERIES 20
HAZARDOUS WASTE MANAGEMENT RULE

(

§33-2o-1. Scope and Authority.

1.1. Scope andPurpose. - Thepurpose of this
rule is to provide for the regulation of the
generation, treatment, storage, and disposal of
hazardous waste to the extent necessary for the
protectionof the public health and safetyand the
environment.

1.2. Authority. -- This rule is promulgated
pursuant to the West Virginia Hazardous Waste
Management Act, W. Va. Code, §22~18-1, et seq.

1.3. Filing Date. -. May4, 1999.

1.4. Effective Date. -- July 1, 1999.

1.5. Amendment of Former Rule. -- This rule
amends theHazardous Waste Management rule, 33
CSR20,ineffect priorto the date this rulebecomes
effective.

1.6. Incorporation by Reference. -- Whenever
either federal statutes or regulations or state statutes
or rules are incorporated by reference intothis rule,
thereference is to that statute or regulation in effect
on July 1, 1997,unlessotherwise notedin the text
of this rule. This incorporation by reference is not
intended to replace or abrogate federal authorities
granted the Resource Conservation and Recovery
Act of 1976.

1.6.a. In applying the federal requirements
incorporated by reference throughout this rule, the
following exceptions or substitutions apply, unless
the context clearly requires otherwise or the
referenced rule cannotbe delegated to the state:

1.6.a.l. "Office of wastemanagement,
WestVirginia division of environmental protection"
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shall be substituted for "environmental protection
agency."

1.6.a.2. "Chiefof the office of waste
management, West Virginia division of
environmental protection" shall be substituted for
"administrator," "regional administrator," and
"director." In those sections that arenot adopted by
reference or that are not delegable to the state,
"administrator", "regional administrator", and
"director" shall have the meaning defmed in 40 CFR
§ 260.10.

1.6.a.3. Whenever the regulations
require publication in the "Federal Register" (
compliance shall be accomplished by publication in ,
the "WestVirginia Register," a part of the "State
Register" created pursuant to the provisions of W.
Va Code, §29A-2-2 for those areas applicable and
delegable to the state.

1.6.a.4. Whenever in the federal
regulation reference is made to the Resource
Conservation and Recovery Act of 1976§ 3010, as
amended (42 U.S.C. § 6930), the reference should
be to section 4 of this rule, The notification
requirements of the Resource Conservation and
Recovery Actof 1976 §§ 3010 remain in effect and
will be satisfied by compliance withsection 4 of this
rule.

1.7. Cross Reference. --Whenever a reference
is cited in a provision incorporated by reference
which cross reference was not incorporated by
reference, the provisions of the applicable state law
and rules, ifany, control to the extentof any conflict
orinconsistency. Where state rules are present and
there is a question, the state rules govern. Where
there are no state regulations present, federal(
regulations govern. Forexample, crossreference to
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40 CFR part 264 subpart 0 -- Incinerators, which
was not incorporated by reference, wouldneedto be
referenced to the applicableWest Virginiadivision
of environmental protection, office of air quality
rule, 45 CSR 25, "To Prevent and Control Air
Pollution from Hazardous Waste Treatment,
Storage, or DisposalFacilities."

1.8. Inconsistencies with the West Virginia
Code. -- In the event a provisionof the codeof
federal regulations incorporated by reference herein
includes a section which is inconsistent with the
West Virginia Code, the West Virginia Code
controls to the extent federal lawdoes not preempt
thestate law. In theeventa provisionof the codeof
federal regulations incorporated by reference herein
is beyond the scope of authority granted the division
of environmental protectionpursuant to statute, or
is in excess of the statutory authority, such
provision shall be and remain effective only to the
extent authorizedby the West VirginiaCode.

1.9. Provisions AppliedProspectively. -- The
provisions of this rule are to be applied
prospectively. All orders, determinations,
demonstrations, rules, permits,certificates, licenses,
waivers, bonds, authorizations and privileges which
have been issued, made, granted, approved or
allowed to become effectiveby the chief, and which
are ineffect on the date this rule becomeseffective,
shall continue in effect according to their terms
unless modified, suspended or revoked in
accordancewith the law.
§ 33-20-2. Hazardous Waste Management
System: General.

2.1. 40 CFR Part 260. -- The provisionsof 40
CFR part 260 are hereby adopted and incorporated
by reference with the modifications, exceptions and
additions set forth in this section.

2.La. Thedefinitions of terms used in this
rule shall have the meaning ascribed to them in 40
CFRparts 260,261,262,263,264,265,266,267,
268, 270, 273 and 279 with the exceptions,
modifications andadditions set forth in this section.

2.La 1. "Full regulation" means those
rules applicable to generators of greater than one
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thousand (1000) kilograms of non-acutely
hazardous waste in a calendar month and/or who
treat, store or dispose of hazardous waste at their
facility.

2.I.a.2. "Mercury containing lamp"
means an electric lamp in which mercury is
purposely introduced by the manufacturer for the
operation of the lamp. Mercury containing lamps
commonly include fluorescent lamps.

2.I.a3. "Universal Waste" means any
of the following hazardous wastes that are managed
under the universal waste requirements of 40 CFR
part 273:

(1) Batteries as described in 40
CFR § 273.2;

(2) Pesticides as described in 40
CFR § 273.3; and

(3) Thermostats and mercury
containing lamps as describedin 40 CFR § 273.4.

2.2. 40 CFR § 260.2. -- The provisions of 40
CFR § 260.2 are excepted from incorporation by
reference. Availability of information provided
under thisrule is controlledby the provisions ofW.
Va. Code, §22-18-12.

2.3. 40 CFR §§ 260.21(d) and 260.23. -- The
provisions of 40 CFR § 260.21(d) and 40 CFR §
260.23 are excepted from incorporation by
reference.

2.4. Petitions for Waste Exclusions.

2.4.a. Personsdesiringto exclude a waste
at a particular generating facility from the lists set
forth in 40 CFR part 261 may petitionthe chief for
such an exclusion after having received approval
from the administrator of the environmental
protection agency. The petition shall include:

2.4.a.I. A copy of the petition
submitted to the administrator of the environmental
protection agency pursuant to 40 CFR § 260.22,
including all demonstration information;
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2.4.a.2. A copy of the administrator's
approval granting the exclusion pursuant to 40 CFR
§ 260.20(d); and

2.4.a.3. Any other additional
information whichmay be requiredfor the chiefto
evaluatethe petition.

2.4.b. Within one hundred and twenty
(120) days ofthe filing of the petition the chiefshall
decide whether to approve or to deny the petition
and so advise the petitioner. Where a decision to
deny a petition is made, the chief shall notify the
petitioner of such actionin writing, settingforth the
reasons therefor.

2.4.c. Thechiefshallnot denya petitionto
exclude a waste at a particularfacility that has been
approvedby the administrator unless scientifically
supportable reasons for such denial are advanced
whichhad not been presented to the administrator.

2:5. Petitions to amend the regulations to
include additional wastes as universal wastes. .

2.5.a. Persons desiring to include a waste
as a universal waste may petitionthe chief for such
an inclusion afterhaving received approvalfromthe
administrator of the environmental protection
agency. The petition shall include:

2.5.a.1. A copy of the petition
submitted to the adminis~rator· of the
environmental protection agency pursuant to 40
CFR § 260.23, including all demonstration
information;

2.5.a.2. A copy of the administrator's
approval granting the exclusion pursuant to 40 CFR
§ 260.20 and 40 CFR part 273; and

2.5.a.3. Any other additional
information which may be requiredfor the chiefto
evaluate the petition.

2.5.b. Within one hundred and twenty
(120)days of the filing of the petition the chiefshall
decide whether to approve or to deny the petition
and so advise the petitioner. Where a decision to
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deny a petition is made, the chief shall notify the (
petitioner of such action in writing, settingforththe
reasons therefor.

2.5 .c. Thechiefshallnot denya petitionto
include a waste as a universal waste that has been
approved by the administrator unless scientifically
supportable reasons for such denial are advanced
whichhad not beenpresented to the administrator.

2.5.d . Anypersonmay petition the chief
to include a wasteas a universal waste as follows:

2.5.d.l. Submita petitionto the chief
demonstrating that the regulation. under the
universal wasteregulations of 40 CFR part 273 is
appropriate for the wasteor category of waste;will
improve management practices for the waste or
category of waste; andwill improve implementation
of the hazardous waste program. The petition
should also include information requiredby 40 CFR
§ 260.20(b), and include as many of the factors
listed in40 CFR§ 273.81 as are appropriate for the
waste or category ofwaste addressed in the petition. (

2.5.d.2. The chiefwill grant or deny a
petition using thefactors listed in 40 CFR § 273.81.
Thedecision will be based ontheweightof evidence
showing that regulation under40 CFR part 273 is
appropriate for the waste or category of waste, will
improve management practices for the waste or
category ofwaste, andwill improve implementation
of the hazardous wasteprogram.

2.5.d3. Thedecision of the chiefshall
be inwriting andstate the reasonsto eithergrantor
deny the petition. Any petitioneraggrieved by the
decision of the chiefmay appeal the decision to the
environmental quality board in accordance with the
provisions ofW. Va. Code
§22-l8-20.

§ 33-20-3. Identification and Listing of
Hazardous Waste.

3.1. 40 CFRPart 261. -- The provisions of 40
CFRpart 261 arehereby adoptedand incorporated
byreference withthe modifications, exceptions an(
additions set forth in this section.
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3.1.a In·order for a mixture of a waste and
oneor morehazardous wastes identified in 40 CFR
§§ 261.3(a)(2)(iv) to be exempt from the definition
of hazardous waste, the owner or operator must
complywith the following:

3. 1.a.1. Provide a certification in
writing to the chief that groundwater monitoring
complying with either 40 CFR part 265, subpart F
or which is approved by the chief, is or will be in
placeat the wastewater treatment facility identified
in 40 CFR § 261.3(a)(2)(iv). A time schedule for
the installation of such groundwater monitoring
mustbe included. This requirement doesnot apply
to wastewater treatment units or containers.

3.1.a.2. Before claiming an exemption,
theowner or operator of each wastewater treatment
facility receivingmixtures of wastes under40 CFR
§ 261.3(a)(2)(iv) shallnotify the chiefof the receipt
of such wastes on a form prescribedby the chief.

3.1.a.3. Annually submit to the chief a
list of hazardous wastes that are expected to be
present in the mixture to be exempted.

3.2. The provisions of 40 CFR § 261.5
(f)(3)(iv)'and(v) and 40 CFR §261.5(g)(3)(iv) and
(v) are excepted from incorporation by reference-,
Conditionally exempt small quantity generators
shall notify the chief of their hazardous waste
activity in accordance with Section4 of this rule.

.
3.3. The provisions of 40 CFR § 261.9 are

amended by revising 40 CFR § 261.9(c)to read as
follows:

(C) Thermostats and mercury containing
lamps as described in 40 CFR § 273.4.

3.4. West Virginia recognizes the decisionby
the U.S. Court of Appeals for the District of
ColumbiaCircuitwhich vacated severalcarbamate
listings, {Dithiocarbamate Task Force v.
Environmental Protection Agency, 98 F.3d 1394
(D.C. Cir. 1996)}. The following waste listings are
excluded from the incorporation by reference of 40
CFR 261.
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3.4.a In 40 CFR § 261.3(a)(2)(iv)(F) and
(G),K156 and K157 are excluded to the extent that
they encompass 3-iodo-2-propynol n
butylcarbamate (lPBC).·

3.4.b. In 40 CFR § 261.32, K160 is
excluded andK156,K157 andK158 are excluded to
theextent that theyencompass 3-iodo-2-propynol n
butylcarbamate (lPBC).

3.4.c. In 40 CFR § 261.33(f), the following
wastes are excluded: U277, U365, U366, U375,
U376, U377, U378, U379, U381, U382, U383,
U384, U385, U386, U390, U391, U392, U393,
U396, U400, U401, U402, U403 and U407.

3.4.d. In 40 CFR 261, Appendix vn, the
basis for listing K160 is excluded, and the basis for
listing K156, K157 and K158 is excluded to the
extent that they encompass 3-iodo-2-propynol n
butylcarbamate (IPBC).

3.5. The provisions of 40 CFR §§261.l,
261.2,261.4 and 261.8 regarding the recycling of
certainscrap metals and shredded circuitboards as
amended andfinalized in 62 Federal Register25998
(May 12, 1997) and 63 Federal Register 28555
(May 26, 1998) are hereby incorporated by
reference.

3.6. The provisions of 40 CFR 261.4 and
261.38 regarding the exclusion of comparable fuels
from being considered a solid waste as amended and
finalized in 63 Federal Register 33781 (June 19,
1998)are hereby incorporated by reference.

§33-20-4. Notification of Hazardous Waste
Activity Regulations.

4.1. Applicability. Any person that engagesin
a hazardous waste activity in the State of West
Virginia shall notify the chief of these activities
when suchactivity begins,unless such activities are
exemptedfromthe requirements of this rule.

4.La. Any person as described in
subsection 4.1of this rule that has notified the EPA
or is subject to the requirements to notify EPA as
specified in volume 45, number 39 of the Federal
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Register, dated February 26, 1980, pages 12746
through 12754, issubject to the provision of section
4 of this rule.

4.l.b. Thepurpose of section 4 of this rule
is to provide a means for the Stateof WestVirginia
to utilize the information provided by all who
complied withthenotification requirements of EPA
as described in subdivision 4.La. of this ruleor all

. whoinitiated hazardous waste activities subsequent
to the requirements of EPA as referenced above in
subdivision4.1.a of this rule to notifythe chiefof
their hazardous waste activities.

4.2. Notification Any person that notified
EPA of hazardous waste activities as referenced
above in subsection 4.1 of this rule shallprovide a
copy of that notification to the chief.

4.2.a. Any person involved in hazardous
waste activities that did not comply with the
notification requirements of EPA, as referenced
above in subsection 4.1of therules, but is subjectto
those requirements shall notifythe chief in writing
of his hazardous waste activities within thirty (30)
days of the effective date of this rule. Notification
may be. accomplished by the use of EPA Form
8700-12 or theprovision of the sameinformation in
any other mannerselected by the notifier.

4.2.b. Any person exempted from the
federal notification requirements as specified in 40
CFR §§ 261.6(b) and 261:5, but subject to West
Virginia notification requirements, shall notify the
chiefin writing of his hazardous waste activities on
the date of initiation of such activities. Notification
maybe accomplished by use of EPAForm8700-12
or the provision of the same information in any
other manner selected by the notifier.

4.2.c. Onenotification formis required for
each generator.

4.2.d. A notification form is required for
each storage, treatment, disposal, or other facility.
However, ifone facility site includes more than one
storage, treatment, or disposal activity, only one
notification form for the entire facility site is
required.
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4.2:e. Generators that store, treat, or (
dispose of hazardous waste on-site shall file a
notification form for generation activities as well as
storage, treatment, and disposal activities, unless
such activities areexempted from therequirements
of this rule.

4.2.f. Newgenerators and those initiating
activities subsequent to the EPAnotification period
referenced insubdivision 4.1.a. of this rule shall
comply with the EPA identification number
requirements and shall provide a copy of their
application for an EPAidentification number to the
administrator.

§33-20-5. Standards Applicable to Generators
of Hazardous Waste.

5.1. 40 CFR Part 262. -- The provisions of
40 CFR part 262 are hereby adopted and
incorporated by reference with the modifications,
exceptions andadditions contained in this section.

5.2. 40 CFR §262.l0(g). -- Theprovisions of (
40 CFR § 262.l0.(g) shall be excepted from
incorporation.

5.2.a. A person who generates a hazardous
waste as defined by 40 CFR part 261 is subject to
the compliance requirements and penalties
prescribed in W. Va. Code, §22-18-1 et seq. ifhe
orshedoes notcomply with the requirements of this
rule. This rule inno way abrogates the enforcement
authority of the Resource Conservation and
Recovery Actof 1976§ 3008.

5.2.b. All references to 40 CFR §
262.1O(g) shallbe deemed references to subsection
5.2 and thesubdivisions herein, as appropriate.

5.3. 40 CFR Part 262, Subpart E. -- The
provisions of 40 CFR part 262, subpart E -
Exports of Hazardous Waste are hereby adopted
and incorporated by reference. Thesubstitution of
terms in Subdivision 1.6.a. does not apply to the
provisions of this subsection. In addition to the
requirements contained therein, anypersonsubject(
to the provisions of subpart E shall file with the
chief copies of all documentation, manifests, -,
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exception reports, annual reports or records, inter
alia, submitted to EPA, the administrator or the
regional administrator as required by and within the
time frames set forth in subpart E.

5.4. 40 CFR Part 262, Subpart F H. -- The
provisions of 40 CFR part 262, subpart H -
Transfrontier Shipments of Hazardous Waste for
Recoverywithin the DECO are hereby adopted and
incorporatedby reference. The substitution of terms
in Subdivision 1.6.a. does not apply to the
provisions of this subsection. In addition to the
requirements contained therein, any person subject
to the provisions of subpart H shall file with the
chief copies of all documentation, manifests,
exception reports, annual reports or records, inter
alia, submitted to EPA, the administrator or the
regionaladministrator as required by and within the
time frames set forth in subpart H.

§33-20-6. Standards Applicable to Transporters
of Hazardous Waste.

6.1. 40 CFR Part 263. -- The provisions of 40'
CFR part 263 are hereby adopted and incorporated
by reference insofar as said regulations relate to the
transportation of hazardous waste by air and water.

6.2. Note. -- The use of railroads for the
transportation of hazardous waste is regulated by
the West Virginia public service commission rules,
"Rules and Regulations Governing the
Transportation of Hazardous Waste by Rail", ISO
CSR II. The use of the state highways for the
transportation ofhazardous waste is regulated under
the West Virginia division of highways,
"Transportation of Hazardous Wastes Upon the
Roads and Highways", 157 CSR 7.

§33-2G-7. Standards for Owners and Operators
of Hazardous Waste Treatment, Storage, and
Disposal Facilities.

7.1.' 45 CSR 25, office of air quality, -- The
standards in Section 7 of this rule apply to owners
and operators of all facilities which treat, store, or
dispose of hazardous waste except as otherwise
provided by law. In addition to the standards in
section 7 of this rule, 45 CSR 25, "To Prevent and
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Control Air Pollution from Hazardous Waste
Treatment, Storage, or Disposal Facilities", apply to
management facilities which may emit hazardous
waste or the constituents thereof to the atmosphere
including incineration facilities except as otherwise
provided by law. For purposes of section 7 of this
rule, the following persons are considered to be
incinerating hazardous waste:

7.I.a. Owners or operators of hazardous
waste incinerators; and r

7. Lb. Owners or operators of boilers or
industrial furnaces used to destroy wastes.

7.2. 40 CFR Part 264. -- The provisions of 40
CFR part 264 are hereby adopted and incorporated
byreference with the modifications, exceptions and
additions set forth in this section.

7.3. 40 CFR § 264.1 -- The provisions of 40
CFR § 264.I(g)(ll)(iii) are amended to read as
follows:

(iii) Thermostats and mercury containing
lamps as described in 40 CFR § 273.4.

7.4. RequiredReceiptofIdentical Notification.
-- The provisions of 40 CFR section 264.12(a)(l)
and(2) are retained by the environmental protection
agency; however, the chief of the office of waste
management must receive identical notification.

7.5. Releases from Solid Waste Management
Unit. -- The provisions of 40 CFR part 264, subpart
F -- Releases from solid waste management units
are incorporated by reference with the following
modifications, exceptions and additions.

7.5.a. For purposes of 40 CFR § 264.92,
reference to the "regional administrator" shall be to
the "environmental quality board." The
environmental quality board establishes
groundwater protection standards pursuant to the
authority granted the board in W. Va. Code; §22
12-4.

7.5.b. For purposes of 40 CFR § 264.94
and subparagraphs thereof, the environmental
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quality board rule on groundwater protection
standards, 46 CSR 12 and the subparagraphs
therein, shall apply as required pursuant to the
authority granted theenvironmental quality board in
W. Va. Code, §22-12-4.

7.5.c. The provisions of 40 CFR §
264.99(g) are incorporated by reference with the
following modifications:

7.5.c.l. The chief will specify in the
facility permit the frequencies for collecting samples
required under40 CFR § 264.99(g). This frequency
shall not be less than once every five years.

7.6. Financial Requirement. -- The provisions
of 40 CFR part 264, subpart H -_. Financial
Requirements are adopted and incorporated by
reference with the following modifications:

7.6.a. The provisions of 40 CFR §§
264.149 and 264.150 are excepted from
incorporation by reference.

7.7. Provisions Relating to Incinerators. -- The
provisions of 40 CFR §§ 264.341, 264.342,
264.343,264.344,264.345 and 264.347 relating to
incinerators are excepted from incorporation by
reference. Consult the rules of the air quality board
regarding emissions from incinerators.

7.7.a. Consult the office of air quality, 45
CSR 25, "To Prevent and Control Air Pollution
from Hazardous Waste Treatment, Storage, or
Disposal Facilities."

7.8. 40 CFR Part 264, Subparts AA, BB, CC.
-- The provisionsof40 CFR part 264, subparts AA,
BB, and CC are excepted from incorporation by
reference. Consult the rules of the office of air
quality regarding air emissions.

§33-2G-S. Interim Status Standards for Owners
and operators of Hazardous Waste Treatment,
Storage, and Disposal Facilities.

8.1. 40 CFR Part 265. -- The provisions of 40
CFR part 265 are adopted and inrorporated by
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reference with the modifications, exceptions and (
additions set forth in this section.

8.2. 40 CFR § 265.1 -- The provisions of 40
CFR § 265.1(c)(14)(iii) are amended to read as
follows:

(iii) Thermostats and mercury containing
lamps as described in 40 CFR § 273.4.

8.3. 40 CFR §§" 265.12(a), 265.149 and
265.150. -- The provisions of 40 CFR §§
265.12(a)(l) and (2), 265.149, and 265.150 are
exceptedfrom incorporation by reference. The chief
of the office of waste management must receive
identical notification.

8.4. 40 CFR §§265.345, 265.347, 265.352. -
The provisions of 40 CFR §§ 265.341,265.345,
265.347 and 265.352 relating to incinerators are
exceptedfrom incorporation by reference. Consult
the rules of the office of air quality regarding
emissions from incinerators.

8.5. Thermal Treatment. -- The provisions of (
40 CFR part 265, subpart P -- Thermal Treatment
are incorporated by reference except for the
provisions of 40 CFR § 265.375 and 40 CFR §
265.383 which are excepted from incorporation by
reference. Consult the rules of the office of air
quality regarding emissions from thermal treatment
units.

8.6. 40 CFR Part 265 SubpartsAA, BB, CC. -
The provisions of 40 CFR part 265, subparts AA,
BB, and CC are excepted from incorporation by
reference. Consult the rules of the office of air
quality regarding air emission standards for process
vents and air emissions standards for equipment
leaks, and air emission standards for tanks, surface
impoundments and containers.

§33-2G-9. Standards for the Management of
Specific Hazardous Wastes and Specific Types
of Hazardous Waste Management Facilities.

9.1. 40 CFR Part 266. -- The provisions of 40
CFR part 266 are hereby adopted and incorporated (
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by reference. Consult the rules of the office of air
quality regarding Subpart H of this part.

§33-20-10. Land Disposal Restrictions.

10.1. 40 CFR Part 268. - The provisions of 40
CFR part 268 are hereby adopted and incorporated
by referencewith the modifications, exceptions and
additions set forth in this section.

10.2. 40 CFR § 268.1 -- The provisions of 40
CFR § 268. 1(f)(3) ate amended to read as follows:

(3) Thermostats and mercury containing
lamps as described in 40 CFR § 273.4.

10.3. 40 CFR §§ 268.5, 268.6, 268.10 - .13,
268.42(b) and 268.44. -- The provisions of 40
CFR §§ 268.5, 268.6, 268.10, 268.11, 268.12,
268.13 and 268.42(b)are excepted from
incorporation by reference.

lOA. Definition of Administrator in 40 CFR
Part 268.40(b). The term "administrator" in 40
CFR part 268AO(b) shall retain its meaning as
defmed in 260.10..

10.5. The provisionsof federal register, volume
62, number 33, February 19,1997, page 7502 (et
seq) "land disposal restrictions • corrections of
tables; treatmentstandards for hazardous waste and
universal treatment standards" are hereby
incorporated by reference.

10.6. The provisions of 40 CFR §§268.1,
268.4, 268.7 and 268.9 regarding Land Disposal
Restrictions amended and fmalized in 62 Federal
Register 25998 (May 12, 1997) and 63 Federal
Register 28555 (May 26, 1998) are hereby
incorporated by reference.

§33-20-11. The Hazardous Waste Permit
Program.

11.1. 40 CFR Part 270. -- The provisions of
the 40 CFR part 270 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.

8

11.2. 40 CFR §270.1. -- The provisions of 40
CFR §270.1(c)(2)(viii)(C) are amended to read as
follows:

(C) Thermostats and mercury containing
lamps as described in 40 CFR §273.4.

11.3. 40 CFR 270.2 Definitions.

11.3.a. Definition of "RCRA permit". -
For purposes of this 'section, the term "RCRA
permit" means "West Virginia hazardous waste
management permit". The following additional
requirements shall apply to obtain a hazardous
waste management permit in West Virginia. All
references in 40 CFR part 270 to 40 CFR part 124
shall be deemed to be references to the applicable
provisions of subsections 11.5. through 11.18 of
this rule. To the extentof any inconsistency with 40
CFR part 270, the specific provisions contained
herein shall control.

11.4. Application Fees.

llA.a. Any person who applies for a
permit for the construction or operation of a
hazardous wastemanagement facility, or both, shall
submit as part of said application a money order or
cashier's check payable to "The Hazardous Waste
Management Fund" of the state treasury. Persons
required to obtaina permit-by-rule pursuant to these
regulations are not required to pay a permit
application fee.

II.4.b. Suchfeeshallbe determinedby the
schedule set forth in table 1 of this rule. If the
cumulative total of application fees imposed under
this sectionequals or exceeds fifty thousand dollars
($50,000) then the person required to pay the fees
may, at the person's option, elect to submit the fee
payments in installments over a three year period.
The installments submitted to the division of
enviromnental protection may not be less frequent
than annually and the amount submitted annually
may not be less than one-third of the total amount
due.
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11.4.c. The chief reserves the right to
promulgate rules establishing a permit renewal fee
at a later date.

11.5. Pre-application Public Meeting and
Notice

11.5.a. Applicability. The requirements of
this section 11.5. shall apply to West Virginia
hazardous waste management Part B permit
applications seeking initial permits for hazardous
waste management uaits.The requirements of this
section shall also apply to West Virginia hazardous
waste management Part B permit applications
seekingrenewalofpermits for such units, where the
renewal application is proposing a significant
change in facility operations. For the purposes of
this section, a "significant change" is any change
that would qualify as a Class 3 permit modification
(See 40 CFR 270.42 for a description of permit
modifications). The requirements of this section do
not apply to permit modifications under 40 CFR
270.42 or to applications that are submitted for the
sole purpose ofconductingpost-closure activities or'
post-closure activities and corrective action at a
facility.

11.5.b. Prior to the submission of a West
Virginia hazardous waste management Part B
permit application for a facility, the applicant must
hold at least one meeting with the public in order to
solicitquestions from the community and inform the
community of proposed hazardous waste
management activities. The applicant shall post a
sign-in sheet or otherwise provide a voluntary
opportunity for attendeesto provide their names and
addresses.

11.5.c. The applicant shall submit a
summary of the meeting, along with the list of
attendees and their addresses developed under
subsection U.5.b. of this section, and copies of any
written comments or materials submitted at the
meeting,' to the permitting agency as a part of the
part B application, in accordance with 40 CFR
270. 14(b).

11.5.d The applicant must provide public
notice of the pre-application meeting at least thirty
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(30) days prior to the meeting. The applicant must (
maintain, andprovide to the permitting agency upon
request, documentation of the notice.

11.5.d.1. The applicant shall provide
public notice in all of the following forms:

11.5.d.1.A. A newspaper
advertisement. The applicant shall publish a notice,
fulfilling the requirements in subsection 11.5.d.2. of
this section, in a newspaper of general circulation in
the county or equivalent jurisdiction that hosts the
proposed location of the facility. In addition, the
chief shall instruct the applicant to publish the
notice in newspapers of general circulation in
adjacentcounties or equivalent jurisdictions, where
the chief determines that such publication is
necessary to inform the affected public. The notice
must be published as a display advertisement.

11.5.d.1.B. A visible and
accessible sign.The applicant shall post a notice on
a clearlymarked sign at or near the facility, fulfilling
the requirements in subsection 11.5.d.2. of this (
section. If the applicant places the sign on the .
facility property, then the sign must be large enough
to be readable from the nearest point where the
public would pass by the site.

11.5.d.1.C. A broadcast media'
announcement. The applicant shall broadcast a
notice, fulfilling the requirements in subsection
11.5.d2. of this section, at least once on at least one
local radio station or television station. The
applicant may employ another medium with prior
approval of the chief.

11.5.d.l.D. A notice to the
permitting agency. The applicant shall send a copy
of the newspaper notice to the permitting agency
and the chiefshall forward copies to the appropriate
units of State and local government having
jurisdiction over the area where the facility is, or is
proposed to be, located; and to each state agency
havingany authority under State law with respect to
the construction or operation of the facility.

11.5.d.2. The notices required under (
subsection 11.5.d.l. of this section must include:
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I1.S.d.2.A. The date, time, and
location of the meeting;

I1.S.d.2.B. A brief description of
the purpose of the meeting;

I1.S.d.2.C. A brief description of
the facility and proposed operations, including the
address or a map (e.g., a sketched; or copied street
map) of the facility location;

l1.5.d.2.D. A statement
encouraging people to contact the facility at least
seventy-two (72) hours before the meeting if they
need special access to participate in the meeting;
and

l1.S.d2.E. The name, address, and
telephone nwnber of a contact person for the
applicant.

,
11.6. Public Notice Requirements at the

Application Stage.

.i'.~ 1.6.a. Applicability. The requirements of
this section 11.6. shall apply to all West Virginia
hazardous waste management Part B permit
applications seeking initial permits for hazardous
waste management units. The requirements of this
section shall also apply to hazardous waste

. management Part B permit applications seeking
renewal of permits for such units upon the
expiration of the existing permit. The requirements
of this section do not apply to permit modifications
under 40 CFR 270.42 or permit. applications
submitted for the sole purpose of conducting
post-closure activities or post-closure activities and
corrective action at a facility.

l1.6.b. Notification. The chief shall
provide public notice as required in this section
11.6. when a Part B permit application has been
submitted. The chief shall provide public notice to:

11.6.b.1. The applicant;

11.6.b.2. All persons on a mailing list
developed under 11.12.d.1.D.; and
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l1.6.b.3. The appropriateunits of state
and local government having jurisdiction over the
areawherethe facility is proposed to be located; and
to each state agency having any authority under
State law with respect to the construction or
operation of the facility, that a part B permit
application has been submitted to the chief and is
available for review.

11.6.b.4. Any person otherwise
entitled to receivenoticeunder subsection 11.6.b. of
this rule may waive the right to receive notice for
anyclasses and categories of permits.

l1.6.c. The noticeshallbepublishedwithin
a reasonable period of time after the application is
received by the chief. The notice must include:

11.6.c.1. The name and telephone
nwnber of the applicant's contact person;

l1.6.c.2. The name and telephone
nwnber of the permitting agency's contact office,
and a mailing address to which information,
opinions, and inquiries may be directed throughout
the permit review process;

l1.6.c.3. An address to which people
can write in order to be put on the facility mailing
list;

l1.6.c.4. The location where copies of
the permit application and any supporting
docwnents can be viewed and copied;

11.6.c.5. A brief description of the
facility and proposed operations, including the
address or a map (e.g., a sketched or copied street
map) of the facility location on the front page of the
notice; and '

~

l1.6.c.6. The date that the application
was submitted.

l1.6.d. Concurrentwith the notice required
under section 11.6.b. of this section, the chief must
place the permit application and any supporting
docwnents in a location accessible to the public in
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the vicinity of the facility or at the permitting
agency'soffice. .

11.7. Information Repository

11.7.a. Applicability. The requirements of
this section apply to all applications seekingWest
Virginia hazardous waste management permits for
hazardous waste management units.

11.7.b. The chief may assess the need,on
a case-by-case basis, for an information repository.
When assessing the need for an information
repository, the chief shall consider a variety of
factors, including: the level of public interest; the
type of facility; the presence of an existing
repository; and the proximity to the nearest copy of
the administrative record. If the chief determines, at
any timeaftersubmittal of a permit application, that
there is a need for a repository, then the chief shall
notify the facility that it must establish and maintain
an informationrepository.

11.7.c. The information repository shan
contain all documents, reports, data, and
information deemed·necessaryby the chief to fulfill
thepurposes for which the repository is established.
The chief shall have the discretion to limit the
contents of the repository.

11.7.d The information repositoryshall be
located and maintained at a site chosen by the
facility. If the chief finds the site unsuitable for the
purposes and persons for which if was established,
due to problems with the location, hours of
availability, access. or other relevantconsiderations,
then the chief shall specify a more appropriatesite.

11.7.e. The chiefshallspecify requirements
for informing the public about the information
repository. At aminimum. thechief shall require the
facility to provide a written notice about the
information repository to all individuals on the
facilitymailing list.

11.7.£ The facility owner/operatorshall be
responsible for maintaining and updating the
repository with appropriate informationthroughout
a time period specified by the chief. The chiefmay

11

close therepository athis or her discretion. based on (
the factors in 11.7.b. of this section.

11.8. Application for a Permit

11.8.a. Any personwho requires a permit
under this rule shall complete, sign. and submit to
the chief an application for each permit required
under this rule. Applications are not required for
hazardous waste permits by rule pursuant to 40
CFR § 270.60. The- chief shall not begin the
processingof a permit until the applicant has fully
complied with the application requirements for that
permit. Permit applications must complywith the
signature and certification requirements of 40 CFR
§270.11.

11.8.b. The chief shall review for
completeness every application. Each application
submittedby a new hazardous waste management,
should be reviewed for completeness by the chief
within 30 days of its receipt. Each application
submitted by an existing hazardous waste
management facility (both Part A and Part B of the (
application), should be reviewed for completeness
within 60 days of receipt. Upon completing the
review, thechiefshall notify the applicant in writing
whether the application is complete. If the
application is incomplete, the chief shall list the
information necessary to make the application
complete. When the application is for an existing
hazardous waste management facility, the chief shall
specify in the notice of deficiency a date for
submitting the necessary information. The chief
shall notify the applicant that the application is
complete uponreceiving this information. After the
application is completed, the chief may request
additional information from the applicant but only
when necessary to clarify, modify or supplement
previously submitted material. Request for such
additional information will not render an application
incomplete.

11.8.c. If the applicant fails or refuses to
correct deficiencies in the application, the permit
maybe denied and appropriateenforcement actions
may be taken under the applicable s.tatutory (
provisions ofW. Va. Code §22-18-1 et seq. ~
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\ 11.8.d. If the chief decidesthat a site visit

is necessary for anyreason in conjunction with the
processing of an application,he or she shall notify
the applicant and a date shall be scheduled.

l1.8.e. Theeffective date of an application
is the date on whichthe chief notifies the applicant
that the application is complete as provided for in
11.8.b. of this section.

11.8.f. For eachapplication the chiefshall,
no later than the effectivedate of the application,
prepareand mail to the applicant a project decision
schedule. Theschedule shall specifytarget dates by
which the chief intends to:

11.8.f.1. Prepare a draft permit;

11.8.f.2. Give public notice;

l1.8.f.3. Complete thepublic comment
period, including any public hearing;

l1.8.f.4. Issue a final permit.

11.9. Modification, Revocation and
Reissuance,or Terminationof Permits

l1.9.a. Permits may be modified, revoked
and reissued, or terminatedeither at the requestof
an interested person (including the permittee) or
upon the chiefs initiative. However, permits may
only be modified, revoked and reissued, or
terminated for the reasons specified in 40 CFR §§
270.41 or 270.43. All requests shall be in writing
and shall contain facts or reasons supporting the
request.

11.9.b. If the chief decides the request is
not justified, he or she shall send the requester a
brief written response giving a reason for the
decision. Denials of requests for modification,
revocation and reissuance, or termination are not
subject to public notice, comment, or hearings.
Denials by the chief may be appealed to the
Enviromnental Quality Board in accordance with
section 15 of this rule.
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l1.9.b.1. If the chief tentatively
decides to modify or revoke and reissue a permit
under 40 CFR §§270.4l or 270.42 (c), he or she
shall prepare a draft permit under section 11.10.
incorporating theproposedchanges. The chiefmay
request additional information and, in the case of a
modified permit, may require the submission of an
updated application. In the case of a revokedand
reissued permit, the chief shall require the
submission of a new application.

l1.9.b.2. In a permit modification
under this section, only those conditions to be
modified shall be reopened when a new draft permit
isprepared. Allotheraspects ofthe existingpermit
shall remain in effect for the duration of the
unmodified permit. When a permit is revoked and
reissued under this section, the entire permit is
reopened just as if the permit had expired and was
being reissued. During any revocation and
reissuance proceeding the permittee shall comply
with allconditions of theexisting permit until a new
final permit is reissued.

l1.9.b.3. "Classes 1 and 2
Modifications" as defined in 40 CFR §270.42 (a)
and (b) are not subject to the requirements of this
section.

ll.9.c. If the chief tentatively decides to
terminate a permit under 40 CFR § 270.43, he or
she shall issue a Notice of Intent to Terminate. A
Notice of Intent to Terminate is a type of draft
permit which follows the same procedures as any
draft permitpreparedunder section 11.10.

l1.9.d. The provisions of 40 CFR §
270.420) and 40 CFR 270.72(b)(8) regarding
permit modification forhazardous combustion units
for technology changes needed to meet standards
under 40 CFR Part 63 Subpart EEE as amended
andfinalized in 63 Federal Register 33781 (June 19,
1998). Consult the rules of the officeof air quality.

11.10. Draft Permits.

11.l0.a. Once an application is complete,
thechiefshall tentatively decidewhetherto prepare
a draft permitor to deny the application.
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11.IO.b. If the chieftentatively decides to
deny the permit application, he or she shall issue a
Notice of Intent to Deny. A Notice of Intent to
Deny thepermit application is a type of draft permit
which follows the same procedures as any draft
permit prepared under this section. If the chiefs
final decision is that the tentative decision to deny
thepermit application was incorrect, he or she shall
withdraw the Noticeof Intent to Denyand proceed
to prepare a draft permit.

11.IO.c. If the chief tentatively decides to
issuea permit, heor she shall prepare a draft permit
that contains the following information:

11.IO.c.1. All conditions under 40
CFR §§270.30 and 270.32~

lI.IO.c.2. All compliance schedules
under 40 CFR § 270.33~

,

1l.10.c.3. Allmonitoring requirements
under40 CFR §270.3I~ and,

11.1O.c.4. Standards for treatment,
storage, and/or disposal and other permit conditions
under 40 CFR §270.30.

Il.IO.d. All draft permits preparedby the
chief under this section shall be accompanied by a
fact sheet and shall be based on the administrative
record, publicly noticed and made available for
public comment.

11.11. Fact Sheet •

II.II.a. A fact sheet shall be preparedfor
every draft permit for a hazardous waste
management facility, which the chief finds is the
subject of wide-spread public interest or raises
major issues. The fact sheet shall brieflyset forth
the principal facts and the significantfactual, legal,
andmethodological andpolicyquestionsconsidered
in preparing the draft permit. The chief shall send
the factsheetto theapplicant and, on request, to any
other person.

11.1Lb.1. A brief description of the (
typeof facility or activity whichis the subjectof the
draft permit;

II.II.b.2. The type and quantity of
waste, fluids, orpollutants whichare proposed to be
or are being treated, stored, disposed of, injected,
emitted, or discharged;

11.11.b.3. A brief summary of the
basis for the draft permit conditions including
references to applicable statutory or regulatory
provisions andappropriate supportingreferences to
the administrative record;

Il.Il.b.4. Reasons whyanyrequested
variances or alternatives to requiredstandards do or
do not appearjustified;

11.11.b.5. A description for reaching
a final decision on a draft permit including;

11.Il.b.5.A. The beginning and
the ending dates of the comment period and the (
address where comments will be received; \

11.11.b.5.B. Procedures for
requesting a hearing and the natureof that hearing;
and

Il.Il.b.5.C. Any other procedures
by which the public may participate in the final
decision.

Il.l1.b.6. Name and telephone
number of a person to contact for additional
information.

11.12. Public Notice of Permit Actions and
Public Comment Period

Il.I2.a. Scope. The chief shall givepublic
noticeif the following actionshave occurred:

Il.I2.a.1. A draft permit has been
prepared.

ll.ll.b. The fact sheet shall include when
applicable:
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scheduled.
11.12.a.2. A hearing has been (



33CSRlO

(
\

(

l1.12.b. No public noticeis required when
a request for permit modification, revocation and
reissuance, or termination is denied under section
11.9. Writtennoticeof that denial shall be givento
the requesterand to the permittee.

11.12.c. Timing. Public notice of the
preparation of a draft permit (including a Notice of
Intent to Deny a Permit Application) required under

. section 11.12.a. shall allowat least forty-five (45)
daysfor publiccomment. Publicnoticeof a public
hearing shall be given at leastthirty (30) daysbefore
the hearing. (Public notice of the hearing may be
given at the same time as publicnoticeof the draft
permit and the two notices may be combined.)

11.12.d Public notice of activities
described in section 11.12.a. of this sectionshallbe
givenby the following methods:

11.12.d.1. By mailing a copy of a
notice to the following persons (any person
otherwise entitled to receive notice under this
paragraph may waive his or her rights to receive
noticefor'any classes and categories of permits);

11.12.d.1.A. The applicant;

11.12.d.1.B. Any other agency .
which the chief knows has issued or is required to
issuea RCRA, UIC, PSD(or other permitunderthe
Clean Air Act or W. Va. Code §22-5-1 et. seq.,
NPDES, 33 U.S.c. §1344, or sludge management
permit for the same facility or activity;

11.12.d.1.C. Federal and state
agencies with jurisdiction over fish, shell fish and
wildlife resources and over coastal zones
management plans, the advisory council on historic
preservation, and the state historic preservation
office, as applicable.

11.l2.d 1.D. Persons on a mailing
list developed by:

11.l2.d1.D.i. Including those
who request in writing to be on the list;
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11.12:dl.D.ii. Soliciting
persons for "area lists" from participants in past
permit proceedings in that area; and

11.12.d.1.D.iii Notifying the
public of the opportunity to be put on the mailing
list through periodic public in the publicpress and
in such publications as regional and state funded
newsletters, environmental bulletins, or state law
journals. (The chief may update the mailing lists
from timeto timeby requesting written indications
of continued interest from those listed. The chief
may delete from the lists the name of any person
who fails to respondto suchrequest.)

11.12.d.1.E. To anyunit oflocal
government having jurisdictionover the areawhere
the facility is proposed to be located; and

11.l2.d1.F. To eachstate agency
having anyauthority understate lawwithrespectto
the construction or operation of such facility.

11.l2.d.2. Publication of a notice in a
daily or weekly major local newspaper of general
circulation andbroadcast over local radiostations.

11.12.d.3. In a manner constituting
legal notice to the publicunderstate laws; and

11.12.d.4. Any other method
reasonably calculated to give actual notice of the
action in question to the personpotentially effected
byit, including press releases or anyother forum or
medium to elicitpublicparticipation.

11.12.e. All public notices issued under
this section shall contain the following minimum
information:

11.12.e.1. Name and address of the
office processing the permitaction for which notice
is being given;

11.12.e.2. Name and address of the
permittee orthepermit applicant and, if different, of
the facility or activity regulated by the permit.
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11.12.e.3. A brief description of the
business conducted at the facility or activity
described in the permit application or the draft
permit;

11.12.e.4. Name, address and
telephone number of a person from who interested
persons may obtain further information, including
copies of the draft permit, fact sheet and the
application; and

11.12.e.5. A brief description of the
comment procedures required by sections 11.13. and
11.14. and the time and place of any hearing that
will beheld, including a statement of procedures to
request a hearing (unless a hearing has already been
scheduled) and other procedures by which the public
may participate in the final decision.

11.12.e.6. The location of the
administrative record, the times that which the
record will be open for public inspection;

11.12.e.7. Any additional information
considered necessary or proper.

11.12.f. Public notices for hearings. In
addition to the general public notice described in
section 11.12.e. of this section, the public notice of
a hearing shall contain the following information: .

11.12.f.1. Reference to the date of
previous public notices relating to the permit;

l1.12.f.1.A. Date, time, and place
of the hearing;

11.12.f.1.B. A brief description of
the nature and purpose of the hearing, including the
applicable rules and procedures;

11.12.g. In addition to the general public
notice described in section 11.12.e. of this section,
all persons identified in section 11.12.d.1.A,
11.12.d1.B, and 11.12.d l.C of this section shall be
mailed a copy of the fact sheet, the permit
application and the draft permit, as applicable.
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11.13. Public Comments and Requests for (/
Public Hearings

During the public comment period provided
under section 11.12., any interested person may
submit written comments on the draft permit and
may request a public hearing, if no hearing has
already been scheduled. A request for a public
hearingshall be in writing and shall state the nature
of the issues proposed to be raised in the hearing.
All comments shall be-considered in making the
final decision and shall be answered as provided in
section 11.17.

11.14. Public Hearings

11.14.a. The chief shall hold a public
hearing whenever he or she finds, on the basis of
requests, a significant degree of public interest in a
draft permit.

11.14.b. The chief may also hold a public
hearing at his or her discretion, whenever, for
instance, such a hearing might clarify one or more ('
issues involved in the permit decision.

11.14.c. The chief shall hold a public
hearing whenever he or she receives written notice
of opposition to a draft permit and a request for a
hearing within forty-five (45) days of public notice
under section 11.12.c.; whenever possible the chief
shall schedule a hearing under this section at a
location in convenient to the nearest population
center to the proposed facility.

1l.l4.d. Public notice of the hearing shall
be given as specified in section 11.12.

11.14.e. Whenever a public hearing will be
held the chiefshall designate a presiding officer for
the hearings who shall be responsible for its
scheduling and orderly conduct.

11.14.f. Any person may submit oral or
written statements and data concerning the draft
permit Reasonable limits may be set upon the time
allowed for oral statements, and the submission of
statements in writing may be required. The public (
comment period under section 11.12. shall"
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automatically be extended to the closeof any public
hearing under this section. The hearingofficermay
alsoextend the commentperiodby so stating at the
hearing.

11.14.g. A tape recording or written
transcript of the hearingshallbe madeavailable to
the public.

11.15. Reopening of the Public Comment
Period

11.15.a. If any data, information, or
arguments submitted during the public comment
period appear to raise substantial new questions
concerning a permit, the chiefmay take one or more
of the following actions:

11.15.a.1. Prepare a newdraft permit,
appropriately modified, under Section 11.10. of this
rule.

11.15.a.2. Prepare a revised fact sheet
under Section 11.11. of this rule and reopen the
commentperiod.

11.15.a.3. Reopen or extend the
commenrperiod under Section 11.12. of this rule to
give interestedpersons an opportunity to comment
on the information or arguments submitted.

11.15.b. Comments filed during the
reopened comment period shall be limited to the
substantial newquestionsthat causedits reopening.
The public notice under Section 11.12. of this rule
shall define the scope of the reopening.

11.15.c. Publicnoticeof anyof the above
actions shall be issued under section 11.12 of this
rule.

11.16. Issuanceand Effective Date of Permit

. 11.16.a. After the close of the public
comment period on a draft permit the chief shall
issuea fmal permit decision. The chief shall notify
the applicant and each person who has submitted
written comments or requested notice of the final
permit decision. The noticeshall include reference
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to the procedures for appealing a decision on the
permit Forpurposes of this section the final permit
decision means a final decision to. issue, deny,
modify, or revoke andreissue, or terminate a permit.

11.16.b. A final permit decision shall
become effective thirty (30)days after the service of
Noticeof Decision unless:

11.16.b.1. A later effective date is
specified in the decision; or

11.16.b.2. Review is requested or
evidentiary hearing is requested; or

11.16.b.3. No comments requested
change in the draft permit,in whichcase the permit
shall become effective immediately upon issuance.

11.17. Response to Comments

11.17.a. At the time that any final permit
decision is issued, thechief shall issue a response to
comments. This response shall:

11.17.a.1. Specify which provisions, if
any, of the draft permit have been changed in the
final permit decision, and the reasons for the
change; and

11.17.a.2. Briefly describe andrespond
to all significant comments on the draft permit or
the permit application raised during the public
comment period, or duringany hearing.

11.17.b. The response to comments shall
be available to the public.

11.18. Administrative Record

11.18.a. The provisions of a draft permit
prepared undersubsection 11.10. of this rule shall
bebasedon theadministrative records consisting of:

11.18.a.1. The application and any
supportingdata furnished by the applicant;
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11.18.a2. The draftpermit or notice of
intent to deny the application or to terminate the
permit;

11.18.a.3. The fact sheet;

11.18.a.4. All documents cited in the
fact sheet; and

11.18.a.5. Otherdocuments contained
in the supporting file for the draft permit.

11.18.b. The chief shall base final permit
decisions ontheadministrative record consisting of:

11.18.b.1. Administrative record for
the draft permit;

11.18.b.2. All comments received
during the public comment period provided under
subsection 11.12. of this rule (including any
extension or reopening under subsection 11.15. of
this rule);

11.18.bJ. Thetapeor transcript of any
hearing(s) heldunder. subsection 11.14. of this rule;

11.18.b.4. Any written material
submitted at suchhearing;

11.18:b.5. The response to comments
required by subsection 11.17. of this rule which
identified and supports anychange made in the draft
permit and any new material placed in the record
underthat subsection; .

11.18.b.6. Other documents contained
in the supporting file for the permit;

11.18.b.7. An addendendum to the fact
sheet if needed; and

11.1S.b.8. The final permit.

lU8.c. The administrative recordshallbe
complete on the date the finalpermit is issued.

11.18.d. Material readily available at the
issuing agency office or published ~aterial that is
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generally available, and that is included in the (
administrative record under subdivisions 11.18.a. \
and 11.18.b. of this rule, need not be physically
includedwith the rest of the record as longas it is
specifically referred to in the fact sheet or in the
addendum to the fact sheet.

11.19. Public Access to Information.

11.19.a. Any records, reports, or
information and any permit, permit applications,
and related documentation within the chief s
possession shall be available to the public for
inspection and copying; provided, however, that
upon a satisfactory showing to the chief that such
records, reports, permit documentation, or
information, or any part hereof would, if made
public, divulge methods or processes or activities
entitled to protection as tradesecrets, the chiefshall
consider, treat, and protect such records as
confidential.

11.19.b. It shall be theresponsibility of the
person claiming any information as confidential ('
under the provisions of this subsection to clearly
mark each page containing such information with
the word "CONFIDENTIAL" and to submit an
affidavit setting forth the reasons that said person
believes that such information is entitled to
protection.

11.19.c. Any document submitted to the
chiefwhich contains information for which claimof
confidential information is madeshallbe submitted
in a sealed envelope marked "CONFIDENTIAL"
and addressed to the chief The document shallbe
submitted in two (2) separate parts. The first part
shall contain allinformation which is not deemed by
the personpreparing the report as confidential and
shall include appropriate cross-references to the
second part which contains data, words, phrases,
paragraphs, or pages and appropriate affidavits
containing or relating to information which is
claimed to be confidential.

11.19.d Noinformation shall be protected
as confidential information by the chiefunless it is ..
submitted in accordance with the provisions of (
subdivision 11.19.c.of this rule and no information
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which issubmitted in accordance with the provision
of subdivision 11.19.c. of this ruleshallbe afforded
protection as confidential information unless the
chief finds that such protection is necessary to
protect trade secrets. The person who submits
information claimed to beconfidential shallreceive
written notice from the chief as to whether the
information has been accepted as confidential or
not.

11. 19.e. All information which meets the
tests of subdivision .11.19.d. of this rule shall be
marked with the term "ACCEPTED" and shall be
protected asconfidential information, If saidperson
fails to satisfactorily demonstrate to the chief that
suchinformation intheform presented to him meets
the criteriaof subdivision 11.19.d. of this rule, the
chiefshallmark the information "REJECTED" and
promptly returned such information to the person
submitting suchinformation, Thechiefshallretain
a copyof such information for reference.

11.19.£ Nothing contained herein shallbe
construed so as to restrict the release of relevant
confidential information during situations declared
to be emergencies by the chiefor his designee.

11.19.g. Nothing in subsection 11.19. of
thisrulemaybe construed as limiting the disclosure
of information by the division to any officer,
employee, or authorized representative of the State
or federal government concerned witheffecting the
purposesof this subsection.

11.19.h. Persons interested in obtaining
information pursuant to this subsection should
submit a request in accordance with the
environmental quality board rule46 CSR 8.

11.20. 40 CFR§270.12. The provisions of 40
CFR §270.12 are excepted from incorporation by
reference. Availability of information provided
under this rule is controlled by the provision ofW.
Va Code,§22-18-12and subsection 11.19. of this
rule.

11.21. 40 CFR §270.24. Theprovisions of 40
CFR §270.24 are excepted from incorporation by
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reference. Consult the rules of the office of air
quality regarding emissions form process vents.

11.22. 40 CFR§§270.60(b) and270.64. The
provision of 40 CFR §§270.60(b) and 270.64 are
excepted from incorporation by reference. Consult
the rules of the office of water resources and the
environmental quality board regarding the
requirements for underground injection wells.

§33-20-12. Deed and Lease Disclosure; Notice in
Deed to Property.

12.1. Recording Requirement. -- Theowner of
the property on which a hazardous waste
management facility is located must record, in
accordance with state law,a notation on the deedor
lease to the facility property -- or on some other
instrument that is normally examined during title
search -- thatwill in perpetuity notify anypotential
purchaser of the property that:

12.1.a. Thelandhas beenusedto manage
hazardous wastes; and

12.1.b. Its use is restricted under40 CFR
§ 264.117(c).

12.2. Upon actual transfer of property which
contains hazardous wastes that have been stored,
treated, or disposed of, the previous owner shall
notify thechiefin writing of suchtransfer.

12.3. Other Requirements. -- Nothing
contained in this section of this ruleshall relieve any
person from complying with the requirements on
deed andlease disclosures set forth in W. Va. Code,
§22-18-21.

§33-20-13. Universal Waste Rule.

13.1. 40 CFRPart273. -- The provisions of 40
CFRpart 273 arehereby adopted andincorporated
byreference withthemodifications, exceptions and
additions contained in this section.

13.2. In addition to pesticides, batteries, and
thermostats covered by 40 CFR part 273, mercury
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containing lamps, commonly known as fluorescent
light bulbs, are also covered under part 273

13.3. 40 CFR § 273.1 -- The provisions of40
CFR § 273. 1(a)(3) are amended to read as follows:

(3) Thermostats and mercury
containing lamps as described in 40 CFR § 273.4.

13.4. 40 CFR § 273.4 -- Applicability 
mercurythermostats and mercury containing lamps
-- The provisions of 40 CFR § 273.4 are amended
by adding thereto a new subdivision designated
subdivision (d) to read as follows:

(d) Whenever the phrase "mercury
thermostats"or 'thermostats" isused in 40 CFR part
273, the phrase is to be read to include mercury
containinglamps except where such language refers
to mercurycontainingampules. Mercury containing
lamps shall be managed as universal waste to the
same extent as mercury thermostats if the mercury
containing lamp is a hazardous waste because it
exhibits one or more of the characteristics identified
in 40 CFR part 261, subpart C. Mercury containing
lamps must be handled to prevent breakage, leakage
or spillage of thehazardous constituents. In the
event that the hazardous constituents are released,
the handlermust manage the material in accordance
with. all applicable universal waste remediation
procedures and determine whether or not it is
subject to the requirements of 40 CFR Parts 260
through 272.

13.5. 40 CFR § 273.6 _. Definitions -- The
provisions of 40 CFR § 273.6 are amended to read
as follows:

l3.5.a. "Mercury containing lamp" means
an electric lamp in which mercury is purposely
introducedby the manufacturer for the operation of
the lamp. Mercury containing lamps commonly
include fluorescent lamps.

13.5.b. "UniversalWaste" means anyof the
followinghazardous wastes that are managed under
the universal waste requirements of 40 CFR part
273: ..
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(1) Batteries as described in 40 CFR § (
273.2;

(2) Pesticides as described.in 40 CFR
§ 273.3; and

. (3) Thermostats and mercury
containing lamps as described in 40 CFR § 273.4.

13.6. 40 CFR §§.273.20, 273.40, 273.56 -
Exports are hereby adopted and incorporated by
reference. The substitution of terms in Subdivision
1.6.a. does not apply to the provisions of this
subsection. In addition to the requirements
contained therein, any person subject to the
provisions of 40 CFR part 273 shall file with the
chief copies of all documentation, manifests,
exception reports, annual reports or records, inter
alia, submitted to EPA, the administrator or the
regional administrator as required by part 40 CFR
273.

13.7. 40 CFR § 273.70 - The provisions of 40 (
CFR 273.70 Imports are excepted from
incorporation by reference to the extent jurisdiction
is limited to West Virginia. Persons managing
universal waste that is imported to West Virginia
are subject to the requirements of this rule.

13.8. 40 CFR §§ 273.80 and 273.81 -- The
provisions of 40 CFR § 273.80 and 273.81 are
excepted from incorporation by reference. Consult
the provisions of subdivision 2.5.d of this rule to
petition to include a waste as a universal waste.

§33-20-14. Standards for the Management of
Used Oil.

14.1. 40 CFR Part 279.•• The provisions of 40
CFR part 279 are hereby adopted and incorporated
by reference with the exception contained in this
section. Consult the rules of the office of air quality
regarding the burning of used oil. .

14.2. 40 CFR § 279.82(b). -- The term EPA at
40 CFR § 279.82(b) shall have the meaning of
United States environmental protection agency. (
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14.3. Effective Date of Section 14. --
Notwithstanding the effective date of this rule, the
effective date of the provisions of this section shall
be July 1, 1995.

§33-2o-15. Appeal Rights.

15.1. Any person aggrieved or adversely
affected by the failure or refusal of the director to
act within a reasonable time on an application for a
permit or by the issuance or denial of or by the
terms and conditions of a permit granted by the
director under the provisions of this rule, may
appeal to the environmental quality board in
accordance with the provisions W. Va. Code §22B
1-1 et seq.
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE

(

EPA CODE ACTMTY FEE FEE

501 Container <100 tons capacity ~100 tons capacity
$2,500.00 $3,750.00

502 Tank <100 tons capacity ~100 tons capacity
$2,500.00 $3,750.00

504 5urface lrnpounornent <1,000 tons capacity ~1,000 tons capacity
$10,000.00 $12,500.00

505 Drip Pad $2,500.00

503 Waste Pile <100 tons capacity ~1 00 tons capacity
$5,000.00 .$7,500.00

506 Waste Pile ,<100 tons capacity ~1 00 tons capacity
(Containment Bldg.) $5,000.00 $ 7,500.00

DISPOSAL
EPA CODE ACTMTY FEE FEE

080 Landfill <1,000 tons/year ~1,OOO tons/year
$15,000.00 $25,000.00

081 Land Application <1,000 tons/year ~1 ,000 tons/year
$15,000.00 $25,000.00

083 5urface Impoundment <1,000 tons/year ~1,000 tons/year
$15,000.00 $25,000.00
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE

(CONTINUED)

TREATMENT
EPACODE ACTMTY FEE FEE

T01 Tank <100 tons capacity ~100 tons capacity
$2,500.00 $3,750.00

T02 Surface Impoundment <1,000 tons/year ~1,000 tons/year
$10,000.00 $12,500.00

T03 Incinerator <1,000 tons/year ~1,000 tons/year
$5,000.00 $7,500.00

TaO thru T93 <1,000 tons/year ~1,000 tons/year
Boilerllndustrial Furnace $5,000.00 $7,500.00

T04 Other $5,000.00 $7,500.00

T-94 Containment Bldg. $5,000.00 $7,500.00
Treatment

EMERGENCY PERMITS
EPACODEACTMTY FEE

State and Federal Nil

Others $500.00

MISCELLANEOUS

EPA CODe ACTIVITY FEE

Permit Modification under 40 CFR, 270.42 (Class I) $ 500.00

Permit Modification under 40 CFR, 270.42 (Class \I and III $ 1,250.00

Modification under 40 CFR, 270.41 $ 2,500.00

Post-Closure Care Permit $15,000.00

Closure Plans $ 1,500.00
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