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BElWEENTHE
WEST VIRGINIA DMSION OF ENVIRONMENTAL PROTECTION

AND
WEST VIRGINIA PUBLIC SERVICE COMMISSION

YEAR 1999

TIllS MEMORANDUMOF UNDERSTANDING, ("MOV"), madeby and betweenthe WEST VIRGINIA

DIVISION OF ENVIRONMENTAL PROTECTION, ("DEP") and the WEST VIRGINIA PUBUC SERVICE

COMMISSION, ("PSC"), iseffective December I, 1999andshall remainin effect untilsuperseded or amended in writing.

(

WHEREAS,pursuant to theWest Vu-ginia Hazardous Waste Management Act, ("HWMAj. W. Va. Code§§22

18-1 to -25, DEP is the lead agency for implementing and coordinating the WestVirginia Hazardous WasteManagement

program ("HWMP"). Pursuant to W. Va. Code § 22-1-3(c). West Virginia has adopted the Federal regulations by

refea:cnce inWestVJrginia Hazardous WasteManagement Rule("HWMRj, Rule33 CSR20. Pursuantto W. Va. Code

§§22-18-5(a) and 22-18-7(a)-(c), West Virginia has the authority to promulgate roles for transporters. DEP has

incorporated by reference 40 C.F.R. part 263 effective July 1, 1997,regulating hazardous wastetransportation by air and

watcl', including theFederal provision at40 C.FR § 263.2O(h). Hazardous WasteManagement Rule §33-20~.2 references

PSCRule 1SO CSR 11,the"RulesandRegulationsGov~g the Transportation ofHazardous Wasteby Rail", effective (

November 8, 1999. Public ServiceC~on Rule 150CSR II regulates the transportation of hazardous wasteby rail

in the State, authorizing PSC to performinspections, promulgate andenforce rolesandprogramrequirements.

NOW THEREFORE, TIDS AGREEMENT WITNESSETH: That for and in consideration of the mutual

promises and understanding set forthhereafter, thepartiesheretoagreeto shareandestablishtheir mutualresponsibilities

regarding implementation of the HWMA and.its Federal counterpart, the Resource Conservation and Recovery Act,

("RCRA"), SubtitleC, as follows:

1. PSC will performrail carrier safety inspections, promulgate andenforce roles and other programrequirements

under the HWMAandRCRA. Specifically, PSC Inspectors will enforce 40 C.F.R. part 263 as follows:

a.

(1)

(2)

b.

(1)

Hazardous Waste 40 CoFoR. Part 263, Subpart A:

40 C.F.R § 26~.11 EPAIdentification Number - PSCInspectors will determine ifa rail transporter has

an EPA Identification Number.

40 C.F.R. § 263.12 TransferFacility - PSC Inspectors will consultwith the DEP's Office of Waste

Management at 304-558-5989to verify a rail transporter'sclaimthatit is a transferfacility.

40 C.FoR. Part 263, Subpart B: .

40 C.F.R § 263.20 - PSCInspectors willcheckrail transporters forrequiredcopiesof hazardous waste(

manifests andEPA Acknowledgment of Consent forms pursuantto 40 C.F.R. §§ 263.20(e)(2)&(t)(2).



( 2.

Bdhdoa1lJ!altS must accompany the wasteen route. The.transporter is requiredto delivera copy of the

IJWIjtjs to a U.S.Customs Official at the point where thewaste leaves the U.S. Moreover. the transporter

must refuse a waste for export if the wastedoes not conform to the Acknowledgment of Consent

(2) 40 C.F.R § 262.84 (a)(2) - PSC Inspectors verifythata tracking document accompanies manifest.

(3) 40 C.FR § 263.21 - PSC Inspectorswillensure transporters meet requirements for hazardous waste

delivery.

(4) 40 C.FR § 263.22(2) - PSClnspec:tooI will ensure thata transporter retainsmanifest copies for 3 years.

c. 40 C.F.R. part 263, part 266, part 273, and part 279:

(1) 40 C.F.R. § 263.30 - PSC Inspectorswill ensure that a rail transporter takes immediate actionafter a

release of hazardouswaste. Used Oil. Universal Wasteand Military Mw1itions.

(2) 40- C.F.R part266 MilItary MUDitJoas - PSCInspectors will ensurethatrail transporters of Military

Mtmitioos comply with40 C.F.R part 266.subpart M, including the use of a Government Bill of Lading.

(3) 40 C.FR part 273 Unlvenal Wute· PSC Inspectors will ensurethat rail transporters of Universal

Wastecomplywith this part and withHWMR. Rule 33 CSR20.

(4) 40 C.F.R. part 279 Used 00 - PSC Inspectors will ensure that rail transporters of Used Oil

complywith this part.

TheDEPregulates releases ofhazardous waste.ltMterial transported under40 C.FR part 263. The DEP provides

emergency response actions to protect human health and the environment. andoverseessite remediation resulting
',<~::.,., •

.trom railtransportation releases. Aftera hazardoaJS release froma rail car is reported. the PSC contacts the OWM.

OWM's Environmental InspectorslEmergency Response personnel respond to hazardous releases, perform

emergency response coordinationactivities, condud release investigations, andsite remediation activities. The

PSC and DEP coordinateeffortsfollowing hazardous release events.

The followingare State reporting requirements for transporters:..
(a) Pursuant to PSC Rules CSR §§150-11-5.3.l and 2. rail transporters must notify the Railroad Safety

Division of the PSC and the DEP's Environmental Enforcement Office to report releases.

(b) PSC RuleCSR §150-11-5.3.2 details the information thatmust beprovidedin the notice.

3. DEP investigatesand may take enforcementactionsin responseto hazardous releasesfrom rail cars.

(

4.

5.

PSC regulates transportation of hazardous waste/materials by rail within West Virginia. PSC inspectors

evaluate compliance of railtranspa1erS withallareasof hazardous wastemanagement PSC Rule CSR §I50-11

2 has transpcrtcrmanifest requirements that are equivalentto the Federalregulations at 40 C.F.R §§ 263.20 and

263.21. Hazardous wasterailtransporters must complywith the State'snotification requirements at HWMR §33

20-4 and must obtain EPA Identification Numbers. PSC Rule §150-11·1.8 requires transporters to comply

with applicable hazardous waste standardsfor generators contained in HWMR§33-20-5.., .

PSC will keep records in performingHWMP responsibilities. PSC will makea copyof those recordsavailable



to tbeDEPtD~upm writtmrequest. The DEP's Chiefof the OWMor hisIber desipee will cooperate and /

coordinatO";:~ thePSC's Manager for Railway Safety. ThePSC andDEP will cooperate and coordinate to (

ensure HWMPinfonnatioo covered by 33 CSR.lQ andl~ .CSIU 1 is shared. "

6. PSCwill c:anplywiththe U.S. OfficeofManagement andBudgetauditrequirements to enablethe United States

Environmental Protection Agency(EPA), andDEP to inspect PSCrecords.

7. DEP and PSC will cooperate in implementing the HWMP, and will work to ensure that the State retains

HWMP authorization. TheDEP and,PSC will update state roles to maintain consistency and to retain HWMP

authorization fromEPA Each agency is committed to mutual support and assistance.

8. DEP and PSC II:18Y, by mutual written agreement in letter form, amend this MOU as necessary to effectuate

andcoordinate their respective legalresponsibilities or theymaysupercede it witha newMOU.

IN WITNESS WHEREOF, the partiesheretocause theirnames to be signed by the properofficials duly authorized to

executethis MOU.

WESTVIRGINIA DIVISION OF ENVIRONMENTAL PROTECTION

.~
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By1!kba.\.c'G&b, \d,l 0 \ h ~
Michael Castle, Director

WEST VIRGINIA PUBLIC SERVICE COMMISSION

Commissioner

CaRUftissioner
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