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WEST VIRGINIA
CONSOLIDATED OFFICE OF LEGAL SERVICES' STATEMENT

FORFINAL AUTHORIZATION,
INCLUDING CHANGES TO THE

FEDERAL RCRA PROGRAM
THROUGH JULY 1. 1997

I hereby certify, pursuant to my authority as the Chief of the Office of Legal Services of the Division of
Environmental Protection in the State of West Virginia and in accordance with Section 3006(b) of the
Resource Conservation and Recovery Act, as amended by the Hazardous and Solid Waste Amendments of
1984, and 40 CFR 271 that in my opinion the laws of the State ofWest Virginia provide adequate authority
to carry out the program set forth in the "Program Description" submitted by the West Virginia Division of
Environmental Protection (DEP). West Virginia (W. Va.) Code § 22-1-6(d)(7) (1996 Cumulative
Supplement) authorizes the Director to "employ in-house counsel to perform all legal services for the director
and division, including, but not limited to, representing the director, any chief. the division or any office
thereof in any administrative proceeding or in any proceeding in state or federal court." The Director has the
legal discretion to agree that he will not call upon the Attorney General for legal assistance and
representations in all matters related to the authorized hazardous waste management program. As noted in
the enclosed March 27, 1997 letter from the previous Chief of this office, incorporated herein by reference,
the Attorney General is generally requested to provide legal representation only on personnel and other non­
environmental matters.

No provision of the Voluntary Remediation and Redevelopment Act (Chapter 22, Article 22 of the West
Virginia Code) or regulations promulgated pursuant thereto can serve to relieve any person of the
responsibility to comply with any otherwise applicable portion of the authorized hazardous waste program or
prevent the Division of Environmental Protection from exercising the full extent of its authority
corresponding to the state program approval requirements found in 40 CFR 271.16 ("Requirements for
enforcement authority"), in any matter.

The specific authorities provided are contained in statutes (W. Va. Code, 1994 Cumulative Supplement) or
regulations lawfully adopted at the time this Statement is signed and which shall be fully effective at the time
the program is approved, as specified below. The statutory provisions have not changed since 1994. The
statutory authorities for the State are documented on the State Legislation Checklist and HSWA Statutory
Checklist, herein incorporated by reference. These authorities and certification supersede previously
certified authorities described in the Chief of the Office of Legal Services's Statements dated May 17, 1985,
October 28, 1985 and April 18, 1986.

In March of 1981, the West Virginia Legislature enacted into law, Article 5E of Chapter 20 of the West
Virginia Code to ensure the safe management of hazardous waste both within the State and to and from the
State. In addition to requiring the safe handling, storage, treatment and disposal of hazardous waste, one of
the purposes ofArticle 5E was to enable the State to assume primacy of the base RCRA Subtitle C program.
West Virginia received authorization for the base RCRA Subtitle C Program from EPA in 1985. In July,
1994, the West Virginia Legislature enacted into law Article 18 of Chapter 22 of the West Virginia Code
which has replaced Article 5E as the State Hazardous Waste Management Act. During the time period
between 1981 and 1998, the West Virginia Legislature, has made numerous amendments to the Hazardous
Waste Management Act (HWMA) and the regulations promulgated thereunder to attempt to remain
consistent with, and equivalent to, RCRA Subtitle C.
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West Virginia has revised the format of its hazardous waste regulations from one of adoption and ("
incorporation of the full text of the Federal regulatory language, with modifications made as necessary, to
"incorporation by reference". The incorporation by reference is authorized by W. Va. Code §22-1-3(c) which
states "if the director determines that the rule should be the same in substance as a counterpart regulation,
then to the greatest degree practical, such proposed rule shall incorporate by reference the counterpart federal
regulation." Under W. Va. Code §22-18-5(a), 22-18-6(a) and 22-18-23, the State rules must be consistent
with, but no more expansive in coverage nor stringent than, the rules and regulations promulgated by the U.S.
Environmental Protection Agency pursuant to RCRA, as amended. However, W. Va. §22-1-3a states that in
the absence of a Federal rule, the adoption of a State rule shall not be construed to be more stringent than a
Federal rule, unless the absence of a Federal rule is the result of a specific Federal exemption.

This Consolidated Office of Legal Services' Statement addresses West Virginia's revised hazardous waste
program and West Virginia's implementation of it, as well as the State's implementation of revised Federal
requirements addressing fmal rules promulgated through RCRA Cluster VII except as otherwise noted in this
paragraph, corresponding to the Federal regulations in effect as of July 1, 1997. West Virginia is not seeking
authorization for corrective action (Revision Checklists 17L, 44A, 44B, 44C and 121, delisting (Revision
Checklist 17B), requirements for existing and newly regulated surface impoundments provided in RCRA
§3005(j)(1) & (6) (Non-checklist item SRI), the variances from surface impoundment requirements provided
in RCRA §3005(j)(2)-(9) and (13) (Non -checklist item SR2), and authority to regulate the radioactive
component of radioactive mixed waste (Non-checklist item MW).

I. DEFINITION OF TERMS. REFERENCES AND TEST METHODS

A. State statutes and regulations contain definition ofterms and a list ofpublications (as in 40 (
CFR 260.11) which have applicability throughout the statutes and regulations as indicated in
Consolidated Checklist Cl which includes the revisions made by Revision Checklists 5, 11, 13, 23, 24,
28,34,35,39,45,49,52,67, 71, 73,82,85,99,100,109,111,112,118,121,125,126,128,132,139,
141, 142A, 142B, 142C, 142D, 154, 156 and 158.

Federal Authority: RCRA §§2002(a), 3001 through 3007,3010,3014,3015,3017 through 3019 and 7004:
40 CFR 260.10 and 260. 11,as amended March 20, 1984 (49 FR 10490), December 4, 1984 (49 FR 47390),
January 4, 1985 (50 FR 614), March 24, 1986 (51 FR 10146), May 2, 1986 (51 FR 16422), July 14, 1986
(51 FR25422),November7, 1986(51 FR40572), March 16, 1987 (52 FR8072),July 8, 1987 (52 FR
25760), October 27, 1987 (52 FR 41295), December 10, 1987 (52 FR 46946), July 19, 1988 (53 FR
27290), September 2, 1988 (53 FR 34079), September 29, 1989 (54 FR40260), January 23, 1990 (55 FR
2322), March 9, 1990 (55 ER 8948), June 21, 1990 (55 FR 25454), December 6, 1990 (55 FR 50450),.
February 21, 1991 (56ER 7134),December23, 1991 (56FR66365),January29, 1992 (57 FR3462),
August 18, 1992 (57 ER 37194), August 25, 1992 (57 FR 38558), September 10, 1992 (57 FR 41566),
November 18, 1992 (57 FR 54452), February 16, 1993 (58 FR 8658), July 20, 1993 (58 FR 38816), August
31, 1993 (58 FR 46040), January 4, 1994 (59 FR 458), June 2, 1994 (59 FR 28484), December 6, 1994 (59
FR 62896), January 13, 1995 (60 FR 3089), April 4, 1995 (60 FR 17001), May 11, 1995 (60 ER 25492),
and June 13, 1997 (62 FR 32452).

Citation of Laws and Regulations: Date of Enactment and AdO-Ption

West Virginia Hazardous Waste Management Act, W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-3; §22-18-5(a); §22-18-6(a); §22-18-23

vi.Va. Hazardous Waste Management Rule (HWMR), 33 CSR 20, effective July 1, 1999:
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§33-20-1.6; §33-20-2.1; §33-20-2.l.a; §33-20-2.l.a.1; §33-20-2.l.a.3

W. Va. Rules and Regulations Governing the Transportationof HazardousWaste By Rail, 150 CSRII,
effectiveNovember 8, 1999: .

§150-11-1.5

Transportation of HazardousWastes Upon the Roads and Highways, 157 CSR 7, effectiveApril 28,
1999:

§157-7-2

W. Va. LegislativeRules to Preventand ControlAir Pollution from Hazardous Waste Treatment,
Storage, or Disposal Facilities, 45 CSR 25, effective June I, 1999:

§45-25-2; §45-25-3.1

Remarks of the Chief of the Officeof Legal Services

W. Va. Code §22-18-6(a) provides the Directorwith the overallresponsibility for the promulgationof
rules under the State's HazardousWaste Management Act in a mannerthat is consistentwith but no more
expansive in coveragenor more stringent in effect than the rules and regulations promulgated by the Federal
EnvironmentalProtectionAgencypursuant to the Resource Conservation and Recovery Act (RCRA). Under
W. Va. Code §22-18-5(a), the Directorhas the authorityto performany and all acts necessaryto carry out the
purposes and requirements of Subtitle C of RCRA. Further,W. Va. Code22-18-23 requires the program for
the managementof hazardous waste to be equivalent to and consistentwith the Federalprogram.

At W. Va. Code §22-18-3, West Virginiahas definedterms whichare used in the State's Hazardous
Waste ManagementAct. With the exceptionofW. Va. §§22-18-3(l) and (3), whichdefinethe State terms
"Director" and "Division", all the terms are consistentwith and equivalent to Federaldefmitions. The
definition of "person" in W. Va. Code §22-18-3(II) does not narrowthe universe to whomthe definition
applies, when comparedto the Federaldefinition. It is true that the State definitionof "person" lists county
commission rather than just commission. The State is.confident that if a commission exists other than a
county commission,then for the purposes of Article 18, such commission wouldfall within one of the other
terms listed in the definition,~ government corporation, association, etc. Thus, ifneed be, the State would
have the authority to regulateor proceedagainst a commission other than a countycommission.

At HWMR §§33-20-1.6 and 33-20-2.1 and 33-20-2.1.a, the State of West Virginiaadopts and
incorporates by reference the Federaldefmitions at 40 CFR 260.10 and the references at 40 CFR 260.11,
which were in effect on July I, 1997. W. Va. Code §22-1-3(c)givesthe State the authorityto adopt Federal
regulations by reference. West Virginiahas alsoincludeda definition for "full regulation" at §33-20-2.1.a.1.
This definition is consistentwith the Federaldefinition in the comment after 40 CFR 261.5(e)(2). At §33­
20-2.1.a.2, the State has added a definitionof "Mercurycontaining lamp" andrevised the defmitionof
"Universal waste" at §33-20-2.l.a.3. to include mercury containing lamps. West Virginiais not seeking
authorization for its requirementsfor mercurycontaining lamps.

At §33-20-1.6.a, West Virginia clarifiesthat in applyingthe Federal requirements incorporated by
reference, certain exceptionsor substitutions apply,unless the contextclearlyrequires otherwiseor the
referencedrule cannot be delegated to the State. The State also includes.at §§33-20-1.6.a.1 & a.2, the State's
substitution oftenns used in the Federal regulations.

The Office of Air Quality, and the other rule-making agencies under the State Act--the Public Service
Commission and the Divisionof Highways--have essentially incorporated the definitions in the Hazardous
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Waste Management Rule. For example, §§45-25-2.17 and 45-25-3.1 of the Office ofAir Quality adopt the
definitions from 33 CSR 20. The Division of Highways, in section 157-7.2.1, provides that "other than those (
terms defined in the following section, the terms in these regulations shall have the meaning ascribed to them
in the regulations promulgated by the Director of the Division of Environmental Protection pursuant to the
State Hazardous Waste Management Act." Also, The Public Service Commission, at §150-11-1.5, adopts by
reference the definitions of the Hazardous Waste Management Act.

Sections 45-25-2.1 through 2.16 include additional definitions of terms that are used in the Office of Air
Quality regulations. Similarly, §§ 157-7-2.1.1 through 2.1.11 of the Division of Highways regulations
include additional definitions. These definitions cover State terms, terms found in the Federal code, as well as
terms needed to understand the State's regulations.

B. State statutes and regulations allow petitions for equivalent testing or analytical methods as
specified in 40 CFR 260.21 and as indicated in Consolidated Checklist C1 which includes the
requirements indicated in Revision Checklist 11.

Federal Authority: RCRA §§2002(a), 3001 and 3004; 40 CFR 260.21 as amended December 4, 1984 (49
FR 47390).

Citation of Laws and Regulations: Date of Enactment and Adoption

West Virginia Hazardous Waste Management Act, W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a): §22-18-6(a); §22-18-6(a)(12)(D); §22-18-23

W. Va. Hazardous Waste Management Rule (HWMR), 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1: §33-20-2.3

Remarks of the Chief of the Office of Legal Services

West Virginia incorporates by reference the July 1, 1997 version of 40 CFR Part 260 (except 260.21 (d)
at §§33-20-1.6, 33-20-2.1 and §33-20-2.3. W. Va. Code §22-1-3(c) gives the State the authority to adopt
Federal regulations by reference. In addition, W. Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23 give
West Virginia the authority to adopt rules that are consistent with and equivalent to the Federal code. Finally,
W. Va. Code §22-18-6(a)(l2)(D) gives the Director the specific authority to promulgate rules that include
variances as appropriate to allow the State to assume primacy for the administration of the Federal hazardous
waste management program under RCRA Subtitle C.

West Virginia has adopted 40 CFR 260.21(a)-(c); thus, the State allows the regulated community to
petition for alternate testing methods. However, the State has not adopted 40 CFR 260.21 (d) which states
that if the Administrator amends the Federal regulations to permit the use of a new testing method, the
method will be incorporated in "Test Methods for the Evaluation of Solid Waste." West Virginia has not
adopted the 40 CFR 260.21(d) provision because it is the Administrator, not the State, who can incorporate a
new test in the EPA publication.

C Specific provisions amending 40 CFR 260.10,260.11 and 260.21 since January 1,1983,
which are included in State statutes and regulations, and listed below.

(

(1) State statutes and regulations amend the definition of "manifest" and "manifest document
number" as indicated in Revision Checklist 5 and included in Consolidated Checklist CI.
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Federal Authority: RCRA §§2002(a) and 3001; 40 CFR 260.10 as amended March 20, 1984 (49 FR
10490).

Citation of Laws and Regulations' Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-3(10)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chiefof the Office of Le~al Services

At W. Va. Code §22-18-3(10) (1994 Cumulative Supplement), West Virginia's definition of "manifest"
is identical to the Federal definition at RCRA §1004(12). In addition, at HWMR §§33-20-1.6 and 2.1, the
State incorporates by reference the July 1, 1997 version of 40 CFR Part 260 which includes the Federal
definitions of "manifest" and "manifest document number". W. Va. Code §22-1-3(c) gives the State the
authority to adopt the Federal regulations by reference.

(2) State statutes and regulations incorporate the most recent edition and updates to "Test
Methods for Evaluating Solid Waste, Physical/ChemicalMethods" (SW-846) as indicated in
Revision Checklists 11,35,126,128,132,139 and 141 and included in Consolidated
Checklist Cl.

Federal Authority: RCRA §§2002(a) and 3001; 40 CFR 260.11 as amended December 4, 1984 (49 FR
47390), March 16,1987 (52 FR 8072), August 31,1993 (58 FR46040), January 4, 1994 (59 FR458), June
2, 1994 (59 ER 28484), January 13, 1995 (60.ER 3089) and April 4, 1995 (60 FR 17001).

Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 & 2.1, West Virginia incorporates 40 CFR Part 260 by reference, including the
references at 40 CFR 260.11. W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal
regulations by reference and §§22-18-6(a) and 22-18-23 require the State's rules to be consistent with and
equivalent to the Federal program.

(3) State statutes and regulations include definitions of"boiler" and "industrialfurnace" and
revise the definition of "incinerator" as indicated in Revision Checklist 13 and included in
Consolidated Checklist Cl.

Federal Authority: RCRA §§2002(a) and 3004; 40 CFR 260.10 as amended January 4, 1985 (50 FR 614).
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Citation of Laws and Regulations: Date of Enactment and Adoption

W.Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

Under §§22-18-(6)(a) and 22-18-23, West Virginia has broad authority to adopt rules that are equivalent
to and consistent with the Federal regulations. At §§33-20-1.6 and 2.1, West Virginia has adopted by
reference the July 1, 1997 version of 40 CFR Part 260 and has adopted, without changes, the Federal
definitions of "boiler", "industrial futnace" and "incinerator", W. Va. Code §22-1-3(c) gives the State the
authority to adopt the Federal regulations by reference.

(4) State statutes and regulations revise the definition of"designated facility" as indicated in
Revision Checklists 13 and 71 and included in Consolidated Checklist C1.

Federal Authority: RCRA §§2002(a) and 3004; 40 CFR 260.10 as amended January 4, 1985 (50 FR 614)
and January 23, 1990 (55 FR 2322).

Citation of Laws and RefWlations: Date of Enactment and Adqption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the Federal definition of "designated facility" at 40 CFR 260.10.
W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal regulations by reference. Under
§§22-18-(6)(a) and 22-18-23, West Virginia has broad authority to adopt rules that are equivalent to and
consistent with the Federal regulations.

(5) State statutes and regulations define "small quantity generator" as indicated in Revision
Checklist 23 and included in Consolidated Checklist C1.

Federal Authority: RCRA §§2002(a), 3001 and 3002; 40 CFR 260.10, as amended March 24, 1986 (51 FR
10146).
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Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Le~al Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the Federal definition of "small quantity generator" at 40 CFR
260.10. W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal regulations by reference.
Under §§22-18-(6)(a) and 22-18-23, West Virginia has broad authority to adopt rules that are equivalent to
and consistent with the Federal regulations.

(6) State statutes and regulations define"active life," "final closure, n ."hazardous waste
management unit," and "partial closure" as indicated in Revision Checklist 24 and included
in Consolidated Checklist Cl.

Federal Authority: RCRA §§2002(a) and 3004; 40 CFR 260.10 as amended May 2, 1986 (51 FR 16422).

Citation of Laws and Re~lations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a); §22-18-23

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Le~al Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the Federal definitions of"active life," "fmal closure," "hazardous
waste management unit," and "partial closure" at 40 CFR 260.10. W. Va. Code §22-1-3(c) gives the State
the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22-18-23 (1994 Cumulative
Supplement) require the State's rules to be consistent with and equivalent to the Federal program.

(7) State statutes and regulations define."aboveground tank," "ancillary equipment, "
"component," "corrosion expert," "existing tank system" or "existing component,"
"inground tank," "installation inspector," "leak-detection system," "new tank system" or
"new tank component," "on ground tank," "sump," "tank system," "underground tank, "
"unfit-for-use tank system" and." zone ofengineering control" as indicated in Revision
Checklist 28 and included in Consolidated Checklist Cl.

Federal Authority: RCRA §§2002(a), 3004 and 3005; 40 CFR260.1O as amended July 14,1986 (51 FR
25422).
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Citation of Laws and Regulations: Date of Enactmentand Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarksof the Chief of the Office of Le~al Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 versionof 40 CFR
Part 260 and has adopted,without changes, the Federal definitions that are part of the tank regulations at 40
CFR 260.10. W. Va. Code §22-1-3(c) gives the State the authorityto adopt the Federalregulations by
reference and §§22-18-6(a) and 22-18-23 require the State's rules to be consistentwith and equivalent to the
Federalprogram.

(8) State statutes and regulations include the definitions at 40 CFR 260.10 and the references at
40 CFR 260.11(a) as applying to the land disposal restrictions (40 CFR Part 268) as
indicated in Revision Checklists 34 and 39 and included in Consolidated Checklist C1.

FederalAuthority: RCRA §§2002(a) and 3004; 40 CFR 260.10 and 260.11(a) as amended November 7,
1986 (51 ER 40572), July 8, 1987 (52 FR 25760) and October 27, 1987 (52 FR 41295).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23: §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarksof the Chief of the Officeof Le~al Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted,without changes, the 40 CFR 260.10 and 260.11 for "miscellaneous units" and
"landfills"provisions.W. Va. Code §22-1-3(c) gives the State the authorityto adopt the Federalregulations
by reference and §§22-18-6(a) and 22-18-23 require the State's rules to be consistentwith and equivalentto
the Federalprogram.

(9) State statutes and regulations include the definition of "miscellaneous unit" and revise the
definition of"landfill" as indicated in Revision Checklist 45 and included in Consolidated
Checklist Cl.

FederalAuthority: RCRA §§2002(a), 3004 and 3005; 40 CFR 260.10 as amended December 10, 1987 (52
ER46946).

Citation of Laws and Regulations' Date ofEnactment and Adoption
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W. Va. Code, 1994 Cwnulative Supplement: .
§22-l8-6(a); §22-l8-23; §22-l-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Le~al Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definitions and references for the land
disposal restrictions provisions. W. Va. Code §22-l-3(c) gives the State the authority to adopt the Federal
regulations by reference and §§22-l8-6(a) and 22-18-23 require the State's rules to be consistent with and
equivalent to the Federal program.

(10) State statutes and regulations define "treatability study" as indicated in Revision Checklist
49 and included in Consolidated Checklist Cl.

Federal Authority: RCRA §§2002(a), 3001, 3004 and 3005; 40 CFR 260.10 as amended July 19, 1988 (53
FR 27290).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-1-3(c); §22-18-6(a); §22-18-23

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Le~al Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definition of "treatability study". W. Va.
Code §22-1-3(c) gives the State the authority to adopt the Federal regulations by reference and §§22-18-6(a)
and 22-18-23 require the State's rules to be consistent with and equivalent to the Federal program.

(11) State statutes and regulations revise the definitions of"elementary neutralization unit" and
"wastewater treatment unit" as indicated in Revision Checklist 52 and included in
Consolidated Checklist Cl.

Federal Authority: RCRA §§2002(a), 3001, 3004 and 3005; 40 CFR260.10 as amended September 2,1988
(53 FR 34079).

Citation of Laws and Re~lations; Date of Enactment and Ado.ption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a); §22-l8-23; §22-l-3(c)

HWMR, 33 CSR 20, effective Jl:lly 1, 1999:

Page 9 of



§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1,1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definitions of "elementary neutralization
unit" and "wastewater treatment unit". W. Va. Code §22-1-3(c) gives the State the authority to adopt the
Federal regulations by reference and §§22-18-6(a) and 22-18-23 require the State's rules to be consistent
with and equivalent to the Federal program.

(12) State statutes and regulations incorporate 47 new testing methods as approved methods for
use in meeting the regulatory requirements under Subtitle C ofRCRA as indicated in
Revision Checklists 67 and 73 and included in Consolidated Checklist Cl.

Federal Authority: RCRA §§3001, 3004, 3005 and 3006; 40 CFR260.11 as amended September 29,1989
(54 FR 40260) and March 9, 1990 (55 FR 8948).

Citation of Laws and Re&Ulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWM~33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the testing methods listed at 40 CFR 260.11. W. Va. Code §22­
1-3(c) gives the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22­
18-23 require the State's rules to be consistent with and equivalent to the Federal program.

(13) State statutes and regulations incorporate eight new testing methods to the section of
regulations that incorporates these methods by reference as indicated in Revision Checklist
79 and included in Consolidated Checklist Cl.

Federal Authority: RCRA §§3001, 3004, 3005 and 3006; 40 CFR 260. 11(a), as amended June 21, 1990 (55
FR25454).

Page 10 of

(

(



(

(

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1,1999:
§33-20-1.6: §33-20-2.1

Remarks of the Chief of the Office ofLegal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the testing methods listed at 40 CFR 260.11. W. Va. Code §22­
1-3(c) gives the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22­
18-23 require the State's rules to be consistent with and equivalent to the Federal program.

(14) , State statutes and regulations define"drip pad" as indicated in Revision Checklist 82 and
included in Consolidated Checklist Cl.

Federal Authority: RCRA §§2002(a) and 300 1(b)&(e)(l); 40 CFR 260.10 as amended December 6, 1990
(55 FR 50450).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July I, 1999:
§33-20-1.6: §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2. i, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definition of "drip pad". W. Va. Code §22­
1-3(c) gives the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22­
18-23 require the State's rules to be consistent with and equivalent to the Federal program.

(15) State statutes and regulations make revisions to "incinerator" and"industrialfurnace" and
define"carbon regeneration unit," "infrared incinerator," "plasma arc incinerator," and
"sludge dryer" as indicated in Revision Checklists 85 and 111 and included in Consolidated
Checklist Cl.

Federal Authority: RCRA §§2002(a), 3001, 3004 and 3005; 40 CFR260.10 as amended February 21,1991
(56 ER 7134) and August 25, 1992 (57 FR 38558).

Page 11 of



Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-1-3(c); §22-18-6(a); §22-18-23

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia adopts and incorporates by reference 40 CFR Part 260,
including, without changes, the 40 CFR 260.10 definitions. W. Va. Code §22-1-3(c) gives the State the
authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22-18-23 require the State's
rules to be consistent with and equivalent to the Federal program.

(16) State statutes and regulations include the reference listing ofthe U.S. EPA, "Screening
Procedures for Estimating theAir Quality Impact ofStationary Sources" as indicated in
Revision Checklists 85 and 125 and included in Consolidated Checklist C1.

Federal Authority: RCRA §§2002(a), 3001, 3004 and 3005; 40 CFR 260. 11(a) as amended February 21,
1991 (56 FR 7134) and July 20,1993 (58 EB. 38816).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a); §22-18-23; §22-l-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40CFR 260.11 list ofreferences. W. Va. Code §22-1-3(c)
gives the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22-18-23
require the State's rules to be consistent with and equivalent to the Federal program.

(17) State statutes and regulations define"qualified groundwater scientist" as indicated in
Revision Checklist 99 and included in Consolidated Checklist C1.

Federal Authority: §§2002(a), 3001, 3004 and 3005; 40 CFR 260.10 as amended December 23,1991 (56
£&66635).

Citation of Laws and Regulations: Date of Enactment and AdQption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
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§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definition of "qualified groundwater
scientist". W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal regulations by
reference and §§22-18-6(a) and 22-18-23 require the State's rules to be consistent with and equivalent to the
Federal program.

(18) State statutes and regulations define "replacement unit" and revise the definition of "sump"
as indicated in Revision Checklist 100 and included in Consolidated Checklist C1.

Federal Authority: §§2002(a), 3001,3004 and 3005; 40 CFR 260.10 as amended January 29, 1992 (57 FR
3462).

Citation of Laws and Regulations: Date of Enactment and Adoption

w. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a): §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20; effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2. L West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definitions of "replacement unit" and
"sump". W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal regulations by reference
and §§22-18-6(a) and 22-18-23 require the State's rules to be consistent with and equivalent to the Federal
program.

(19) State statutes and regulations include the definition of "containment building" and revise
the definitions of "miscellaneous unit" and "pile" as indicated in Revision Checklist 109
and included in Consolidated Checklist Cl.

Federal Authority: RCRA §3004; 40 CFR 260.10 as amended August 18, 1992 (57 FR 37194).

Citation of Laws and Regulations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1
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Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definitions, W. Va. Code §22-1-3(c) gives
the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22-18-23 require
the State's rules to be consistent with and equivalent to the Federal program.

(20) State statutes and regulations include the definition of "used oil" as indicated in Revision
Checklist 112 and included in Consolidated Checklist Cl.

Federal Authority: RCRA §§1004, 1006,2002,3001,3014 and 7004; 40 CFR 260.10 as amended
September 10,1992 (57 FR41556).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definition of "used oil". W. Va. Code §22­
1-3(c) gives the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22­
18-23 require the State's rules to be consistent with and equivalent to the Federal program.

(21) State statutes and regulations define "sorbent" as indicated in Revision Checklist 118 and
included in Consolidated Checklist C1.

Federal Authority: RCRA §3004(c); 40 CFR 260.10 as amended November 18, 1992 (57 FR 54452).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

(

(

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definition of"sorbent". W. Va. Code §22-1-
3(c) gives the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22-18- (
23 require the State's rules to be consistent with and equivalent to the Federal program. .
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(22) State statutes and regulations define "corrective action management unit" and
"remediation waste" and revise the definitions for "disposalfacility", "facility", "landfill"
and "miscellaneous unit't'as indicated in Revision Checklist 121 and included in
Consolidated Checklist Cl.

Federal Authority: RCRA §§ 1006, 2002(a), 3004(u), 3004(v), 3005(c), 3007, and 3008(h); 40 CFR 260.10
as amended February 16, 1993 (58 ER 8658).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Le~al Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July I, 1997 version of 40 CFR
Part 260 and has adopted, without changes, the 40 CFR 260.10 definitions. W. Va. Code §22-1-3(c) gives
the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22-18-23 require
the State's rules to be consistent with and equivalent to the Federal program. However, because the State's
regulations do not include all the requirements for corrective action, West Virginia is not seeking
authorization for Revision Checklist 121.

(23) State statutes and regulations incorporate by reference" Test Methods for Evaluating Solid
Waste, Physical/Chemical Methods," EPA Publication SW-846, the Third Edition
(November 1986), as amended by Updates I, II, llA, andlIB as indicated in Revision
Checklists 126, 128, 132, 139, and 141, and included in Consolidated Checklist Cl,

Federal Authority: RCRA §§2002(a), 3001(b), and 3001(e)(l); 40 CFR 260.11(a), as amended August 31,
1993 (58 FR 46040), January 4, 1994 (59 FR 458), June 2, 1994 (59 FR 28484), January 13, 1995 (60 FR
3089), and April 4, 1995 (60 FR 17001).

Citation of Laws and Regulations' Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1
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Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of40 CFR
Part 260 and has adopted, without changes, the testing methods listed at 40 CFR 260.11. W. Va. Code §22­
1-3(c) gives the State the authority to adopt the Federal regulations by reference and §§22-18-6(a) and 22­
18-23 require the State's rules to be consistent with and equivalent to the Federal program.

(24) State statutes and regulations include definitions for the hazardous waste management
standards for the collection and management ofcertain widely generated wastes determined
"universal wastes" as indicated in Revision Checklist 142A and included in Consolidated
Checklist Cl.

Federal Authority: RCRA §§2002, 3'001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
260.10, as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1; §33-20-2.1.a.3

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 2.1, West Virginia has incorporated by reference the July 1, 1997 version of the 40
CFR 260.10 definitions, including the definition of"universal waste". W. Va. Code §22-1-3(c) gives the
State the authority to adopt the Federal regulations by reference. At §33-20-2.l.a.2, the State has added a
definition of "Mercury containing lamp" and revised the definition of "Universal waste" at §33-20-2.1.a.3. to
include mercury containing lamps. West Virginia is not seeking authorization for its requirements for
mercury containing lamps .

(25) State statutes and regulations include definitions related to hazardous waste batteries as a
universal waste as indicated in Revision Checklist 142B and included in Consolidated
Checklist Cl.

Federal Authority: RCRA §§3001, 3002, 3003,3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR 260.10,
as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.l.a.3
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(26) State statutes and regulations include definitions associated with including hazardous waste
pesticides that are either recalled or collected in waste pesticide collection programs as a
universal waste as indicated in Revision Checklist 142C and included in Consolidated
Checklist ct.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005,3010,3013,3017, and 7004; 40 CFR 260.10,
as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Relmlations' Date of Enactment and AdO-Ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-I8-23; §22-I-3(c)

HWMR, 33 CSR 20. effective July 1, 1999:
§33-20-1.6: §33-20-2.l.a.3

(27) State statutes and regulations include definitions associated with including hazardous waste
thermostats as a universal waste as indicated in Revision Checklist 142D.and included in
Consolidated Checklist Cl.

Federal Authority: RCRA §§300I, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR 260.10,
as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Relmlations; Date of Enactment andAdoption

W. Va. Code, 1994 Cumulative Supplement:
§22-I8-6(a); §22-I8-23; §22-I-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.l.a.3
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Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-2.1.a.3, West Virginia has adopted an analog to the July 1, 1997 version of
the 40 CFR 260.10 definition which includes hazardous waste thermostats as a universal waste. Note that at
§33-20-2.l.a.2, the State has added a definition of "Mercury containing lamp" and revised the definition of
"Universal waste" at §33-20-2.1.a.3. to include mercury containing lamps. West Virginia is not seeking
authorization for its requirements for mercury containing lamps. W. Va. Code §22-1-3(c) gives the State
the authority to adopt the Federal regulations by reference. W. Va. Code §§22-18-6(a) and 22-18-23 require
the State's rules to be consistent with and equivalent to the Federal program.

(28) State statutes and regulations incorporate APIPublication 2517, Third Edition, February
1989, "Evaporative Lossfrom External Floating RoofTanks" andASTMStandard Test
Methodfor Vapor Pressure - Temperature Relationship and Initial Decomposition
Temperature ofLiquids by Isoteniscope and update the address ofthe Federal Register as
indicated in Revision Checklist 154 and included in Consolidated Checklist C1.

Federal Authority: RCRA §3004(n); 40 CFR 260.11(a) and (b), as amended December 6, 1994 (59 FR
62896).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chiefof the Office of Legal Services

At §§33-20-1.6 & 2.1, West Virginia incorporates 40 CFR Part 260 by reference, including the
references at 40 CFR 260.11. W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal
regulations by reference. W.Va. Code §§22-18-6(a) and 22-18-23 require the State's rules to be consistent
with and equivalent to the Federal program.

(29) State statutes and regulations define "explosives or military emergency", "explosives or
munitions emergency response", "explosives or emergency response specialist", and
"military munitions" as indicated in Revision Checklist 156 and included in Consolidated
Checklist C1.

Federal Authority: RCRA §2002(a), 3001, 3004(y); 40 CFR 260.10, as amended February 12, 1997 (62 ER
6622).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)
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HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1

Remarks of the Chief of the Office of Legal Services

Under §§22-18-(6)(a) and 22-18-23, West Virginia has broad authority to adopt rules that are equivalent
to and consistent with the Federal regulations. At §§33-20-1.6 and 2.1, West Virginia has adopted by
reference the July I, 1997 version of 40 CFR Part 260 and has adopted, without changes, the Federal
definitions of"explosives or military emergency", "explosives or munitions emergency response",
"explosives or emergency response specialist", and "military munitions". W. Va. Code §22-1-3(c) gives the
State the authority to adopt the Federal regulations by reference.

(30) State statutes and regulations include required test methods in EPA Publication SW-846 and
Third Edition ofthe EPA approved Test Methods Manual "Test Methods for Evaluating
Solid Waste, Physical/Chemical Methods" through Update III and include amendments as
indicated in Revision Checklist 158 and included in Consolidated Checklist Cl.

Federal Authority: RCRA §§1006, 2002(a), 3001-3007, 3010, 3013-3018, and 7004; and 40 CFR 260.11,
as amended June 13, 1997 (62 FR 32452).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a): §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20. effective July 1, 1999:
§33-20-1.6: §33-20-2.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 & 2.1, West Virginia incorporates 40 CFR Part 260 by reference, including the
references at 40 CFR 260.11. W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal
regulations by reference. W. Va. Code §§22-18-6(a) and 22-18-23 require the State's rules to be consistent
with and equivalent to the Federal program.

II. IDENTIFICATION AND LISTING

Federal Authority: Statutory Authorization RCRA §3001; 40 CFR 271.9 as amended September 22, 1986
(51 FR33712).

(

A. State statutes and regulations contain a list ofhazardous wastes and characteristics for
identifying hazardous waste which encompasses all wastes controlled under 40 CFR Part
261 as indicated in Consolidated Checklist C2 (formerly Checklists I B and I C), which
includes the changes made by Revision Checklists 4, 7,13,14,17 J, 18,20,21,22,23,26,29,
33,34,37,41,46, 53, 56, 57, 67, 68, 69, 72, 73, 74, 75, 76, 78, 81, 82, 83, 86, 88, 89, 91, 92,
110, 115, 119, 120, 126, 128, 134, 140 and 159, the specific provisions ofwhich are detailed
further in other subsections ofthis Office,ofLegal Services' Statement.

. ,
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Federal Authority: RCRA §3001(b); 40 CFR26LlO through 261.35 and applicable appendices as amended (.
February 10, 1984 (49 FR 5308), May 10, 1984 (49 FR 19922), January 4, 1985 (50 FR 614), January 14, .
1985 (50 ER 1978), April11, 1985 (50 FR 14216), July 15, 1985 (50 FR 28702), October 23,1985 (50 FR
42936), December 31,1985 (50 ER 53315), February 13,1986 (51 ER 5327), February 25, 1986 (51 FR
6537), March 24, 1986 (51 FR 10146), May 28, 1986 (51 FR 19320), August 6, 1986 (51 FR 28296),
October 24, 1986 (51 FR37725), November 7,1986 (51 FR40572), June 5,1987 (52 FR 21306), July 10,
1987 (52 FR 26012), Apri122, 1988 (53 FR 13382), September 13, 1988 (53 FR 35412), October 31, 1988
(53 ER 43878), October 31, 1988 (53 FR 43881), September 29, 1989 (54 FR 40260), October 6, 1989 (54
FR 41402), December 11,1989 (54 ER 50968), February 14, 1990 (55 FR 5340), March 9, 1990 (55 FR
8948), March 29, 1990 (55 FR 11798), May 2, 1990 (55 FR 18496), May 4, 1990 (55 FR 18726), June 1,
1990 (55 FR 22520), June 29, 1990 (55 FR 26986), November 2, 1990 (55 ER 46354), December 6, 1990
(55 FR 50450), December 17, 1990 (55 FR 51707), January 31, 1991 (56 FR 3864), February 25, 1991 (56
FR 7567), May 1, 1991 (56 FR 19951), May 13, 1991 (56 ER 21955), June 13, 1991 (56 FR 27332), July 1,
1991 (56 ER 30192), August 18, 1992 (57 FR 37284), October 15,1992 (57 FR47376), November 24,
1992 (57 FR 55114), December 24, 1992 (57 FR 61492), February 2, 1993 (58 FR 6854), August 31, 1993
(58 ER 46040), January 4, 1994 (59 FR 458), June 20, 1994 (59 FR 31551), February 9, 1995 (60 FR
7824), April 17, 1995 (60 FR 19165), May 12,1995 (60 FR25619) and June 17, 1997 (62 FR32974).

Citation of Laws and Regulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.l

Remarks of the Chief of the Office of Legal SeITices

West Virginia has adopted by reference the July 1, 1997 version of 40 CFR Part 261 at HWMR §§33­
20-1.6 and 33-20-3.1. W. Va. Code §22-18-6(a)(2) gives the State the authority to promulgate rules
establishing criteria for identifying the characteristics ofhazardous waste and listing particular hazardous
wastes which are subject to the provisions of the State's Hazardous Waste Management Act. The State's
authority to adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c). Under W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23, the rules must be consistent with, but no more expansive in
coverage nor more stringent than, the rules and regulations promulgated by the Federal Environmental
Protection Agency pursuant to RCRA, as amended.

B. State statute and regulations define solid and hazardous waste so as to control all hazardous
waste controlled under 40 CFR Part 261, as indicated in Consolidated Checklist C2
(formerly Checklist I A) which includes the changes made by Revision Checklists 8,9,13,
17 C, 19,23,28,34,49,65, 71, 74,80,82,83,84,85,90,92,94,95,96,104,105,107,108,
109,110, Ill, 112, 117A, 117B, 122, 129, 135, 137, 140, 150, 156 and 157.

(

Federal Authority: RCRA §3001; 40 CFR 261.1 through 261.4 as amended June 5,1984 (49 FR 23284),
November 13, 1984 (49 FR 44978), January 4, 1985 (50 FR 614), April11, 1985 (50 FR 14216), August
20,1985 (50 FR 33541), July 15,1985 (50 FR28702), November 29,1985 (50 FR49164), November 19,
1986 (51 FR41900), April13, 1987 (52 FR 11819), March 24,1986 (51 FR 10146), July 14,1986 (51 FR
25422), November 7, 1986 (51 FR 40572), September 1, 1989 (54 FR 36592), January 23, 1990 (55 FR
2322), March 29, 1990 (55 FR 11798), June 29, 1990 (55 FR 26986), October 5, 1990 (55 FR 40834), (
December 6, 1990 (55 FR 50450), January 31, 1991 (56 FR 3864), February 1, 1991 (56 ER 3978),
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(

February 13,1991 (56 EB. 5910), February 21, 1991 (56 FR 7134), April Z, 1991 (56 FR 13406), June 13,
1991 (56 FR 27300), July 1, 1991 (56 EB. 30192), July 17, 1991 (56 EB. 32688), August 19, 1991 (56 FR
41164), August 27, 1991 (56 EB. 42504), May 20, 1992 (57 EB. 21524), June 22, 1992 (57 FR 27880), July
1, 1992 (57 FR 29220), July 10, 1992 (57 EB. 30657), August 18, 1992 (57 EB. 37194), August 18, 1992
(57 FR 37284), August 25,1992 (57 FR 38558), September 10, 1992 (57 FR 41566), March 3, 1992 (57·
FR 7628), June 1, 1992 (57 FR 23062), October 30, 1992 (57 FR 49278), May 3, 1993 (58 EB. 26420),
June 17, 1993 (58 FR 33341), February 18, 1994 (59 ER 8362), July 28, 1994 (59 FR 38536), September
19, 1994 (59 ER 47982), January 3, 1995 (60 EB. 242), February 9, 1995 (60 FR 7824), Aprill7, 1995 (60
FR 19165), May 12, 1995 (60 EB. 25619), March 26, 1996 (61 ER 13103), February 12,1997 (62
FR 6622), and May 12, 1997 (62 FR 25998)..

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-3(6)&(l6); §22-18-6(a); §22-18-6(a)(2); §22-18-6(a)(l2); §22-1-3(a); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1; §33-20-3.l.a

45 CSR 25, effective June 1, 1999:
§45-25-6.1; §45-25-4.15

150 CSR II, effective November 8, 1999:
§150-11-1.5

157 CSR 7, effective April 28, 1999:
§157-7-2.1

Remarks of the Chief of the Office of Legal Services

West Virginia's definitions of solid waste and hazardous waste at §22-18-3(l6) and §22-18-3(6)
respectively, are equivalent to the Federal defmitions at RCRA §§1004(l6) and 1004(5). Sections 22-18­
6(a) and 22-18-6(a)(12) give the Director of the Division of Environmental Protection the authority to
regulate the recycling and reuse of hazardous waste in a manner that is at least as stringent as the Federal
program. West Virginia has adopted by reference the July 1, 1997 version of 40 CFR Part 261 at HWMR
§§33-20-1.6 and 33-20-3.1, except that, at §33-20-3.l.a, West Virginia has inserted requirements in addition
to those at 40 CFR 261.3(a)(2)(iv). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal
regulations by reference. W. Va. Code §22-18-6(a)(2) gives the State the authority to promulgate rules
establishing criteria for identifying the characteristics of hazardous waste and listing particular hazardous
wastes which are subject to the provisions of the State's Hazardous Waste Management Act.

The State's provisions are more stringent in that there are more requirements to satisfy in order to qualify
for an exemption for an owner or operator of a wastewater treatment facility receiving mixtures of wastes.
The State requires that such an owner or operator must notify the chief of the receipt on a form prescribed by
the chief and to submit, annually, a list ofhazardous wastes that are expected to be present in the waste to be
exempted.

Under §22-18-6(a)(l2), the State has the authority to grant exemptions. Section 22-18-6(a) of the State
statutes requires State rules to be consistent with, but not more stringent than, Federal rules. The additional
criteria required for an exemption make West Virginia more stringent than the Federal regulations; however,
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§22-1-3(a) specifies that in the absence of a Federal rule, the adoption of a State rule shall not be construed to (
be more stringent than a Federal rule, unless the absence of a Federal rule is the result of a specific Federal .
exemption. The State is broader in scope to the extent that the facilities not regulated by EPA, because of
fewer criteria to be satisfied under the Federal program, are regulated under the West Virginia requirements.

The Public Service Commission and the Division of Highways--at §§157-7-2.1 and 150-11-1.5,
respectively, have adopted the definitions for solid and hazardous waste as found in the Hazardous Waste
Management Rule at 33 CSR 20. Section 45-25-6.1 of the Office ofAir Quality regulations also excludes
from regulation, any wastes and/or materials excluded in 33 CSR 20. However, mixtures of domestic or
industrial sewage and hazardous wastes which pass through a sewer system to a privately owned or publicly
owned treatment works are subject to the air regulations. Similarly, under §45-25-4.15, mixtures of
infectious wastes and hazardous wastes are considered hazardous and subject to the air regulations when
incinerated.

C. State statutes and regulations provide: 1) exemption/rom regulations/or hazardouswaste
as specified at 40 CFR 261.5,261.6,261. 7,260.40 and 260.41,2) variance/rom
classification as a solid waste as specified at 260.30, 260.31 and 260.33, 3) variance to be
classified as a boiler as specified at 260.32 and 260.33, 4) regulation as a universal waste as
specified in 261.9, or 5) capability to add a hazardous waste as a universal waste as specified
at 260.23 as indicated in Consolidated Checklists Cl and C2 (formerly Checklist I A) which
include the changes made by Revision Checklists 13, 14, 17A, 17J, 19, 23, 31, 34, 47, 79,
112, 135, 137, 142A, 142B, 142C, 142D, 142E, 153, 154 and 157.

Federal Authority: RCRA §300l: 40 CFR 260.23,260.30 through 260.41, and 261.5 through 261.9 as (
amended January 4, 1985 (50 FR 614), January 14, 1985 (50 FR 1978), April 1L 1985 (50 FR 14216), -,
August 20, 1985 (50 FR 33541), July 15, 1985 (50 FR 28702), November 29, 1985 (50 FR 49164), August
8, 1986 (51 FR 28664), November 7, 1986 (51 FR 40572), November 19, 1986 (51 FR 41900), April 13,
1987 (52 FR 11819), September 10,1992 (57 FR41566), July 28, 1994 (59 FR 38536), September 19,
1994 (59 FR 47982), January 3, 1995 (60 ER 242) and May 11, 1995 (60 ER 25492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(C); §22-18-6(a)(13)(C); §22-18-6(a)(l2)(D); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20.2.1; §33-20.2.3; §33-20.2.5; §33-20-3.l: §33-20-3.2; §33-20-4.2.b

45 CSR 25, effective June 1, 1999:
§45-25-6.2
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Remarks of the Chief of the Office of Legal Services

West Virginia's W. Va. Code §22-18-6(a)(l2)(D) gives the State Director the authority to promulgate
rules that include variances as appropriate to allow the State to assume primacy for the administration of the
Federal hazardous waste management program under RCRA Subtitle C. At 33 CSR 20, §§33-20-1.6, 33-20­
2.1 and 33-20-3.1, the State has adopted by reference the Federal exemptions from regulations for hazardous
waste as found in the July 1, 1997 CFR. However, unlike the Federal code, West Virginia's §33-20-3.2 and
§33-20-4.2.b require any person exempted from the Federal notification requirements as specified in 40 CFR
261.5 and 261.6 to be subject to the State's notification requirements, thus making the State more stringent.
Under §45-25-6.2, hazardous wastes that are stored prior to recycling are subject to regulation. At §33-20­
,2.3, West Virginia has excepted 40 CFR 260.23 from its incorporation by reference of the Federal
regulations. The State's analogous provisions which are found at §33-20-2.5, are more stringent in that the
State requires persons desiring to include a waste as a universal waste to petition the chief for such an
inclusion after having received approval from the Administrator of EPA. Specific information must be
submitted to the chief who may approve or deny the petition. Finally, note that at §33-20-3.3, West Virginia
has revised the provision at 40 CFR 261.9(c) to include "mercury containing lamps". The State is not
seeking authorization for its requirements for mercury containing lamps. The State's authority to adopt
Federal regulations by reference is provided by W. Va. Code §22-1-3(c).

D. State statutes and regulations for delisting hazardous wastes include public notice and
opportunity for comment before requests are granted or denied as indicated in Consolidated
Checklist Cl which includes the changes made by Revision Checklists 17B, 34,111, 126
and 142£. The specific provisions ofthese revision checklists are detailed further in this
Office ofLegal Services' Statement.

Federal Authority: RCRA §§2002(a) and 3001; 40 CFR 260.20 and 260.22 as amended July 15, 1985 (50
FR 28702), November 7,1986 (51 ER40572), June 27,1989 (54 FR27114) August 25,1992 (57 FR
38558), August 31, 1993 (58 ER 46040) and May 11, 1995 (60 FR 25492.

Citation of Laws and Regulations; Date of Enactment '.lld Adoption

W.Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(l2)(D); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; .§33-20.2.1; §33-20-2.4

150 CSR 11, effective April 28, 1999:
§150-11-7

Remarks of the Chiefof the Office of Legal Services

Under W. Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23, the State has a broad authority to adopt
rules that are consistent with but no more expansive in coverage nor more stringent in effect than the Federal
regulations. However, West Virginia does not have its own delisting program. At §33-20-2.4, the State has
left the authority for delisting with EPA but reserves the authority to deny a petition approved by the EPA
Administrator if scientifically supportable reasons for such a denial are advanced which had not been
presented to the EPA Administrator. West Virginia is'more stringent at §§33-20-2.4.a through 33-20-2.4.c,
because it has additional requirements for persons who have petitioned EPA to exclude a waste at a particular
generating facility. The State requires persons desiring to exclude a waste to petition the chief for such an
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exclusion after having received approval from the Administrator of EPA. Specific information must be
submitted to the chief and West Virginia may approve or deny the petition.

E. Specific provisions amending 40 CFR Part 261 and relevant portions of40 CFR Part 260
since January 1, 1983, that are included in State statutes and requirements are as follows:

(1) State statutes and regulations contain lists ofhazardous waste which encompass all
wastes controlled under the following Federal regulations as indicated in the
designated Revision Checklists and included in Consolidated Checklist C2:

(a) Chlorinated aliphatic hydrocarbons, 40 CFR 261.31, as amended February 10, 1984 [49
FR 5308], Revision Checklist 4.

(b) Warfarin and zinc phosphide listing, 40 CFR 261.33(e) and (f), as amended May 10, 1984
[49 FR 19923], Revision Checklist 7.

(c) Dioxin wastes are listed and otherwise identified as hazardous wastes so as to encompass
all such wastes controlled under 40 CFR 261.5(e), 261.7(b), 261.30(d), 261.31, and
261.33(f), as amended January 14, 1985 [50 FR 1978], Revision Checklist 14.

(d) TOI, DNT and TDA wastes, 40 CFR 261.32 and 261.33(f), as amended October 23, 1985
[50 FR 42936], Revision Checklist 18.

(e) Spent solvents, 40 CFR 261.31, as amended December 31, 1985 [50 FR 53319] and
January 21, 1986 [51 FR 2702], Revision Checklist 20.

(f) EDB wastes, 40 CFR 261.32, as amended February 13, 1986 [51 FR 5330], Revision
Checklist 21.

(g) Four spent solvents, 40 CFR 261.31 and 261.33(f), as amended February 25, 1986 [51 FR
6541], Revision Checklist 22.

(h) Listing of spent pickle liquor from steel finishing operations, 40 CFR 261.32, as amended
May 28, 1986 [51 FR 19320] and September 22, 1986 [51 FR 33612], Revision Checklist
26.

(i) Listing of commercial chemical products and Appendix VIII constituents, 40 CFR 261.33
and 261 Appendix VIII, as amended August 6, 1986 [51 FR 28296], Revision Checklist
29; as amended July 10, 1987 [52 ER 26012], Revision Checklist 41; and as amended
April 22, 1988 [53 FR 13382], Revision Checklist 46.

G) EBDC wastes, 40 CFR 261.32, as amended on October 24, 1986 [51 FR 37725], Revision
Checklist 33.

(k) Listing of spent potliners from aluminum reduction (K088), 40 CFR 261.32 and 261
Appendix VII as amended September 13, 1988 [53 FR35412] as indicated in Revision
Checklist 53.
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(1) Generic delisting of iron dextran (CAS No. 9004-66-4),40 CFR 261.33(f) and 261,
Appendix VIII, as amended October 31, 1988 [53 FR 43878], Revision Checklist 56.

(m) Generic delisting of strontium sulfide (CAS No. 1314-96-1), 40 CFR 261.33(e) and 261
Appendix VIII, as amended October 31,1988 [53 FR43881], and February 25,1991 [56
FR 7567], Revision Checklists 57 and 86.

(n) Listing of two wastes (K131 and K132) generated during the production of methyl
bromide, 40 CFR 261.32 and 261 Appendices III andVII, as amended October 6, 1989 [54
ER 41402], Revision Checklist 68.

(0) Listing of one generic category (F025) of waste generated during the manufacture of
chlorinated aliphatic hydrocarbons by free radical catalyzed processes and amending F024,
40 CFR 261.31 and 261 Appendix VII; adding one toxicant to 261 Appendix VIII; as
amended December 11, 1989 [54 FR 50968], Revision Checklist 69.

(p) Amendments to the FO19 hazardous waste listing to exclude wastewater treatment sludges
from zirconiwn phosphating in aluminwn can washing, when such phosphating is an
exclusive conversion coating process, 40 CFR 261.31, as amended February 14, 1990 [55
FR 5340], Revision Checklist 72.

(q) Listing OffOUT wastes (KI07 through KIlO) generated during the production of 1,1­
dimethylhydrazine (UDMH) from carboxylic acid hydrazides, 40 CFR 261.31 and 261
Appendices III and VII, as amended May 2, 1990 [55 FR 18496], Revision Checklist 75.

(r) Listing of one waste (F039), 40 CFR 261.31 and 261 Appendix VII, as amended June 1,
1990 [55 FR 22520] and January 31, 1991 [56 FR 3864], Revision Checklists 78 and 83.

(s) Listing of two wastes (F037 and F038) generated in the separation of oil/water/solids from
petrolewn refinery process wastewaters and oily cooling wastewaters, 40 CFR 261.31 and
Part 261 Appendix VII, as amended November 2, 1990 [55 FR 46354] and December 17,
1990 [55 ER 51707], Revision Checklist 81.

(t) Listing of three wastes (F032, F034 and F035) from wood preserving operations that use
chlorophenolic, creosote and/or inorganic (arsenical and chromiwn) preservatives, 40 CFR
261.31, and 261 Appendices III, VII and VIII, as amended December 6, 1990 [55 FR
50450], Revision Checklist 82.

(u) Administrative stay removing, from the K069 listing, slurries generated from air pollution
control devices that are intended to capture acid gases and are not dedicated chiefly to
control particulate air emissions, 40 CFR 261.32, as amended May 1, 1991 [56 ER 19951],
Revision Checklist 88.

(v) Redefmition ofF037 and F0381istings to exclude 1) sludges from non-contact once­
through cooling waters from both listings and 2) floats generated in aggressive biological
treatment units from the F038 listing, 40 CFR 261.31 as amended May 13, 1991 [56 FR
21955], Revision Checklist 89.

(w) Administrative stay, from June 13, 1991 to December 24, 1992, ofF032, F034 and F035
listings regarding 1) wastewaters that have not come into contact with process
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contaminants and 2) plants that have previously used chlorophenolic formulations, 40 CFR ("
261.31 as amended June 13, 1991 [56 FR 27332J and December 24, 1992 [57 FR 61492J,
Revision Checklists 91 and 120.

Remarks by Chief of theOffice of Legal Services:

The administrative stay was terminated by Revision Checklist 120 and is no longer in the
Code of Federal Regulations, as of July 1, 1997. Therefore, this entry does not apply to
West Virginia.

(x) Listing of seven wastes (K141, K142, K143, K144, K145, K147, and K148) generated
during the production, recovery and refining of coke by-products produced from coal, 40
CFR 261.32, and Part 261 Appendix VII as amended August 18, 1992 [57 FR 37284J,
Revision Checklist 110.

(y) Listing of three wastes (K149, K150, and K151) from the production of chlorinated
toluenes, 40 CFR 261.32 and Part 261 Appendix VII, as amended October 15, 1992 [57
FR 47376J, Revision Checklist 115.

(z) Exceptions to listings of F032, F034, and F035 for wastewaters that have not come into
contact with process contaminants, 40 CFR 261.31 as amended December 24, 1992 [57 FR
61492J, Revision Checklist 120.

(aa) Exception to listing ofF032 for potentially cross-contaminated wastes that are otherwise
currently regulated as hazardous wastes (i.e., F034 or F035), and where the generator does (
not reserve or initiate the use of chlorophenolic formulations, 40 CFR 261.31 as amended
December 24, 1992 [57 FR 61492J, Revision Checklist 120. .

(bb) Listing of three chemicals from wood surface protection processes, 40 CFR 261 Appendix
VIII, as amended January 4, 1994 [59 FR 458J, Revision Checklist 128.

(cc) Listing of Beryllium (PO 15) is amended to read "Beryllium powder," 40 CFR 261.33 and
Part 261 Appendix VIII, as amended June 20, 1994 [59 FR 31551J, Revision Checklist
134.

(dd) Listing of five wastes generated during the production of carbamate chemicals (except to
the extent that K156, K157 and K158 include IPBC), plus the listing of 34 commercial
chemical products, 40 CFR 261.32, 261.33(e), 261.33(f), Part 261, Appendix VII and Part
261, Appendix VIII, as amended February 9, 1995 (60 FR 7824), April 17, 1995 (60 FR
19165), and May 12, 1995 (60 FR 25619) and affected by Dithiocarbamate Task Force v.
EPA. 98 F.3d 1394 (D.C. Cir. 1996), as indicated in Revision Checklist 140, and included
in Consolidated Checklist C2.

Federal Authority: RCRA §3001(b).
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Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(2); §22-18-6(a); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference, without changes, the July 1,
1997 version of Federal lists of hazardous waste in 40 CFR Part 261. The State's authority to adopt Federal
rules by reference is provided under W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State
the authority to promulgate rules establishing criteria for identifying the characteristics ofhazardous waste
and listing particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste
Management Act. Under W.Va. Code 22-18~6(a), the rules must be consistent with, but no more expansive
in coverage nor more stringent, than the rules and regulations promulgated by the Federal Environmental
Protection Agency pursuant to the RCRA Act.

Federal Authority: RCRA §3001; 40 CFR 261.3(c) as amended June 5, 1984 (49 FR 23284).

(

(2) State statutes and regulations define hazardous waste so as to exclude waste pickle liquor
sludge generated by lime stabilization, but on(v to the extent that such waste is excluded by
40 CFR 261.3(c)(2) as indicated in Revision Checklist 8 and included in Consolidated
Checklist C2.

Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(I)); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

Under the authority granted under W. Va. Code §22-1-3(c), at §§33-20-1.6 and 33-20-3.1, West
Virginia has adopted by reference, without changes, the Federal exclusion. W. Va. Code §22-18-6(a)(2)
gives the State the authority to promulgate rules establishing criteria for identifying the characteristics of
hazardous waste and listing particular hazardous wastes which are subject to the provisions of the State's
Hazardous Waste Management Act. .Under W. Va. Code 22-18-6(a)(12)(O), the State may grant exemptions
and exclusions in a manner that is consistent with the Federal regulations.

(3) State statutes and regulations define hazardous waste so as to not exclude household waste
other than those household wastes excluded in 40 CFR 261.4(b)(1) and as indicated in
Revision Checklists 9 and 17 C and included in Consolidated Checklist C2.
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Federal Authority: RCRA §3001; 40 CFR 261.4(b)(1) as amended November 13, 1984 (49 EE. 44980) and (/
July 15, 1985 (50 FR 28702). ,

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6
§33-20-3.1

Remarks of the Chief of the Office ofLegal Services

Under the authority granted under W. Va. Code §22-1-3(c), at 33 CSR 20, §§33-20-1.6 and 33-20-3.1,
West Virginia has adopted by reference, without changes, the Federal exclusion. W. Va. Code §22-18­
6(a)(2) gives the State the authority to promulgate rules establishing criteria for identifying the characteristics
ofhazardous waste and listing particular hazardous wastes which are subject to the provisions of the State's
Hazardous Waste Management Act. Under W. Va. Code 22-18-6(a)(l2)(D), the State may grant exemptions
and exclusions in a manner that is consistent with the Federal regulations.

(4) State statutes and regulations define hazardous waste standards so as to control all the
hazardous waste controlled under 40 CFR Part 261 as indicated in Revision Checklists 13
and 37 and included in Consolidated Checklist C1. (

Federal Authority: RCRA §3001; 40 CFR Part 261 as amended January 4, 1985 (50 FR 614), April 11,
1985 (50 FR 14216), August 20,1985 (50 FR 33541), and June 5,1987 (52 FJ21306).

Citation of Laws and Re~lations; Date of Enactment '¥ld Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief ofthe Office ofLegal Services

West Virginia has adopted by reference the July 1, 1997 version of the 40 CFR Part 261 provision
addressed by Revision Checklists 13 and 37 at HWMR §§33-20-1.6 and 33-20-3.1, except that, at §33-20­
3. La, West Virginia has inserted requirements in addition to those at 40 CFR 261.3(a)(2)(iv). The State's
provisions are more stringent in that there are more requirements to satisfy in order to qualify for an
exemption for an owner or operator of a wastewater treatment facility receiving mixtures ofwastes. The
State requires that such an owner or operator must notify the chief of the receipt on a formprescribed by the
chief and to submit, annually, a list of hazardous wastes that are expected to be present in the waste to be
exempted. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.
W. Va. Code §22-18-6(a)(2) gives the State the authority to promulgate rules establishing criteria for
identifying the characteristics of hazardous waste and listing particular hazardous wastes which are subject to (
the provisions of the State's Hazardous Waste Management Act.

Page 28 of



(

(

(5) State statutes and regulations regulate the wastes ofgenerators generating 100 kg or less
per month ofhazardous waste and 1 kg or less per month ofacutely hazardous waste as
specified in 40 CFR 261.5 and as indicated in Revision Checklists 23 (supercedes prior
amendments by Revision Checklist 17A), 31 (amends Revision Checklist 23),47 (provides
technical corrections to Checklist 23) and 112. These requirements are included in
Consolidated Checklist C2.

Federal Authority: RCRA §300 l(d); 40 CFR 261.5, as amended March 24, 1986 (51 ER 10146), August 8,
1986 (51 FR28664), July 19, 1988 (53 £&27162), and September 10,1992 (57 FR41566).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(3); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1; §33-20-3.2; §33-20-4.2.b

Remarks of the Chief of the Office of Le~al Services

Under the authority granted under W. Va. Code §22-1-3(c), at 33 CSR 20, §§33-20-1.6 and 33-20-3.1,
West Virginia has adopted by reference the conditionally exempt small quantity generator (CESQG)
requirements at 40 CFR 261.5, except for 40 CFR 261.5(f)(3)(iv)&(v) and 261.5(g)(3)(iv)&(v). The State
subjects such generators to the notification requirements at §33-20-4. The State is also more stringent
because unlike the Federal provisions at 40 CFR 261.5(f)(3)(iv)&(v) and 261.5(g)(3)(iv)&(v), the State does
not allow CESQGs to deliver hazardous wastes to facilities that are permitted, licensed or registered to
manage municipal solid waste or non-municipal non-hazardous waste. W. Va. Code' §22-1 8-6(a)(3) gives the
State the authority to regulate generators of hazardous waste. W. Va. Code §22-18-6(a)(2) gives the State
the authority to promulgate rules establishing criteria for identifying the characteristics of hazardous waste
and listing particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste
Management Act.

(6) State statutes and regulations provide authority to delist hazardous waste as indicated in
Revision Checklist 17B and included in Consolidated Checklist Cl.

(a) State statutes and regulations require that before deciding to delist a waste, the State must
consider whether any listing factor (including additional constituents) other than those for
which the waste was listed would cause the waste to be hazardous.

(b) State statutes and regulations require that there be no new temporary delistings without
prior notice and comment. All temporary delistings received before November 18, 1984,
without the opportunity for public comment and full consideration of such comment, shall
lapse ifnot made final by November 8, 1986.

Federal Authority: RCRA §3001(f)(l)&(2); 40 CFR 260.20(d) and 260.22 as amended July 15, 1985 (50
ER 28702) and June 27, 1989 (54 FR 27114).

Citation of Laws and Regulations: Date of Enactment and Adoption
. ,
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W. Va. Code, 1994 Cumulative Supplement:.
§22-18-5(a); §22-18-6(a); §22-18-6(a)(l2)(D); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1; §33-20-2.4

Remarks of the Chief of theOffice of Le~al Services

At §§33-20-1.6 and 2.1, 'West Virginia has adopted the federal provisions at 40 CFR 260.20 and
260.22 addressed by Revision Checklist 17 B. However, at §33-20-2.4, the State has left the authority for
delisting with EPA but reserves the authority to deny a petition approved by the EPA Administrator if
scientifically supportable reasons for such a denial are advanced which had not been presented to the EPA
Administrator. West Virginia is more stringent at §§33-20-2.4.a through 33-20-2.4.c, because it has
additional requirements for persons who have petitioned EPA to exclude a waste at a particular generating
facility. The State requires persons desiring to exclude a waste to petition the chief for such an exclusion
after having received approval from the Administrator of EPA. Specific information must be submitted to
the chief and West Virginia may approve or deny the petition. The State's authority to adopt the federal
regulations by reference and to adopt rules that include variances are provided by W.Va. §§22-1-3(c) and 22­
18-6(a)(12), respectively.

(

(7) State statutes and regulations include as hazardous wastes those materials specified in 40
CFR 261.33 ifand when they are discarded or intended to be discarded, when they are mixed
with waste oil or used oil or other material and applied to the landfor dust suppression or
road treatment or when, in lieu oftheir original intended use, they are otherwise applied to (
the land, they are contained in products applied to the land, they are producedfor use as (or .
component oj) afuel, distributedfor use as afuel, or burned as afuelas indicated in
Revision Checklists 17 J and 37 and included in Consolidated Checklist C2.

Federal Authority: RCRA §§3001 and 30 14(a); 40 CFR 261.33 as amended July 15, 1985 (50 FR 28702)
and June 5, 1987 (52 FR 21306).

Citation of Laws and Regulations: Date of Enactment and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief ofthe Office of Le~al Services

Under the authority granted under W. Va. Code §22-1-3(c), West Virginia has adopted by reference,
vvithout changes, the Federal requirement. W. Va. Code §22-18-6(a)(2) gives the State the authority to
promulgate rules establishing criteria for identifying the characteristics ofhazardous waste and listing
particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste Management
Act. Under W. Va. Code §§22-18-5(a) and 22-18-23, the State's rules must be consistent with the Federal
regulations.
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(8) State statutes and regulations identify waste fuels and used oilfuels as solid wastes so as to
encompass all such wastes as controlled under 40 CFR 261.3,261.5 and 261.6 as indicated
in Revision Checklist 19 and included in Consolidated Checklist C2.

Federal Authority: RCRA §§3001 and 3014(a); 40 CFR Part 261 as amended November 29, 1985 (50 FR
49164), November 19, 1986 (51 FR 41900), and April 13, 1987 (52 ER 11819).

Citation of Laws and Re~ations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Le~al Services

At 33 CSR 20, §§33-20-1.6 and 33-20-3.1, under the authority granted under W. Va. Code §22-1-3(c),
West Virginia has adopted by reference, without changes, the Federal provision addressed by this checklist.
W. Va. Code §22-18-6(a)(2) gives the State the authority to promulgate rules establishing criteria for
identifying the characteristics of hazardous waste and listing particular hazardous wastes which are subject to
the provisions of the State's Hazardous Waste Management Act. The State also has broad authorities under
§22-18-5(a) and 22-18-23 to adopt rules that are equivalent to the Federal regulations.

( (9) State statutes and regulations excludefrom regulation secondary materials that are
reclaimed and returned to the original process or processes in which they were generated
where they are reused in the production process, provided they meet the requirements
specified at 40 CFR 261.4(a)(8)(i)-(iv) as indicated in Revision Checklist 28 and included in
Consolidated Checklist C2.

(

Federal Authority: RCRA §3001; 40 CFR 261.4 as amended July 14, 1986 (51 FR 25422).

Citation of Laws and Regulations: Date of Enactment and AdO-Ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D) ; §22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1
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Remarks of the Chiefof the Office of Le~a1 Services

At 33 CSR 20, §§33-20-1.6 and 33-20-3.1, under the authority granted under W. Va. Code §22-1-3(c),
West Virginia has adopted by reference, without changes, the Federal exclusion. W. Va. Code §22-18­
6(a)(2) gives the State the authority to promulgate rules establishing criteria for identifying the characteristics
of hazardous waste and listing particular hazardous wastes which are subject to the provisions of the State's
Hazardous Waste Management Act. Under W. Va. Code 22-18-6(a)(12)(D), the State may grant exemptions
and exclusions in a manner that is consistent with the Federal regulations. W. Va. Code §§22-18-5(a) and
22-18-23 provide broad authorities to develop a hazardous waste program.

(10) State statutes and regulations require that spent industrial ethyl alcohol, which is exported
for reclamation, must be either covered by an international agreement specified in 40 CFR
262.58 or the person initiating its shipment and its transporters are subject to the
requirements specified in 40 CFR 26J.6(a)(3)(i)(A)&(B) as indicated in Revision Checklist
31 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3017; 40 CFR 261.6(a)(3)(i), as amended August 8, 1986 (51 FR 28664).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Attorney General

At 33 CSR 20, §§33-20-1.6 and 33-20-3.1, under the authority granted under W. Va. Code §22-1-3(c),
West Virginia has adopted by reference, without changes, the Federal provision addressed by this checklist.
W. Va. Code §22-18-6(a)(2) gives the State the authority to promulgate rules establishing criteria for
identifying the characteristics of hazardous waste and listing particular hazardous wastes which are subject to
the provisions of the State's Hazardous Waste Management Act. The State also has broad authorities under
§22-18-5(a) and 22-18-23 to adopt rules that are equivalent to the Federal regulations.

(11) State statutes and requirements include reference to the land disposal restrictions (as
specified at 40 CFR Part 268) so as to appropriately indicate that the hazardous waste,
identified and defined as specified in 40 CFR Part 261, is also subject to this restriction as
specified in Revision Checklist 34 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3004(d)-(k)&(m); 40 CFR Part 261 as amended November 7, 1986 (51 FR
40572).
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Citation of Laws and Regulations: Date of Enae.tment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(l2)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of tbe Office of Le~al Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia has adopted by reference the July 1, 1997
version of 40 CFR PCl\1261 at HWMR §§33-20-1.6 and 33-20-3.1. The State's authority to adopt Federal
rules by reference is provided by W. Va. Code §22-1-3(c).

(12) State statutes and regulations exempt (with certain limitations) waste samples used in small
scale treatability studies from Subtitle C regulation as indicated in Revision Checklist 49
and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001; 40 CFR 261.4(e)&(f) as amended July 19, 1988 (53 FR 27290).

Citation of Laws and Regulations: Date of Enactment and AdO,ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Le~al Services

At 33 CSR 20, §§33-20-1.6 and 33-20-3.1, under the authority granted underW. Va. Code §22-1-3(c),
West Virginia adopts and incorporates by reference, without changes, the Federal exclusion. W. Va. Code
§22-18-6(a)(2) gives the State the authority to promulgate rules establishing criteria for identifying the
characteristics of hazardous waste and listing particular hazardous wastes which are subject to the provisions
of the State's Hazardous Waste Management Act. Under W. Va. Code 22-18-6(a)(l2)(D), the State may
grant exemptions and exclusions in a manner that is consistent with the Federal regulations.

(13) State statutes and regulations excludefrom the mining waste exemption the six wastes at 40
CFR 261.4(h)(7)(i) through 261.4(h)(7)(vi), as indicated in Revision Checklist 53 and
included in Consolidated Checklist C2.

Federal Authority: RCRA §3001(b); 40 CFR 261.4(b)(7) as amended September 13, 1988 (53 ER 34512).
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Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks· of the Chief of the Office of Legal Services

At 33 CSR 20, §§33-20-1.6 and 33-20-3.1, under the authority granted under W. Va. Code §22-l-3(c),
West Virginia adopts and incorporates by reference, without changes, the Federal exclusion. W. Va. Code
§22-18-6(a)(2) gives the State the authority to promulgate rules establishing criteria for identifying the
characteristics of hazardous waste and listing particular hazardous wastes which are subject to the provisions
of the State's Hazardous Waste Management Act. Under W. Va. Code 22-18-6(a)(12)(D), the State may
grant exemptions and exclusions in a manner that is consistent with the Federal regulations.

(14) State statutes and regulations:

(

(a) provide final criteria to define Bevill-excluded mineral processing wastes, finalize the
Bevill status ofnine mineralprocessing waste streams, and list those mineral
processing wastes subject to conditional retention as indicated in Revision Checklist 65
and included in Consolidated Checklist C2. (

Federal Authority: RCRA §300l(b); 40 CFR 261.3 and 261.4 as amended September' 1, 1989 (54 FR
36592).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At 33 CSR20, §§33-20-1.6 and 33-20-3.1, under the authority granted underW. Va. Code §22-1-3(c),
West Virginia adopts and incorporates by reference, without changes, the Federal exclusion. W. Va. Code
§22-18-6(a)(2) gives the State the authority to promulgate rules establishing criteria for identifying the
characteristics of hazardous waste and listing particular hazardous wastes which are subject to the provisions
of the State's Hazardous Waste Management Act. Under W. Va. Code 22-18-6(a)(12)(D), the State may
grant exemptions and exclusions in a manner that is consistent with the Federal regulations.

(b) remove five conditionally retained mineralprocessing wastes from the exemption from
hazardous waste regulation under the Bevill exclusion, and amend the definitions of
"beneficiation" and"designatedfacility" as indicated in Revision Checklists 71 and (
90 and included in Consolidated Checklist C2. \
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Federal Authority: RCRA §3001(b)(3)(A)(ii); 40 CFR 260.10 and 261.4(b)(7) as amended January 23,
1990 (55 FR 2372) and June 13, 1991 (56 FR 27300).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2): §22-18-6(a)( 12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-2.1; §33-20-3.1

Remarks of the Chief of the Office of Le~al Services

At 33 CSR 20, §§33-20-1.6, 33-20-2.1, and 33-20-3.1, under the authority granted under W. Va.
Code §22-1-3(c), West Virginia adopts and incorporates by reference, without changes, the Federal
definitions and exclusion. W. Va. Code §22-18-6(a)(2) gives the State the authority to promulgate rues
establishing criteria for identifying the characteristics of hazardous waste and listing particular hazardous
wastes which are subject to the provisions of the State's Hazardous Waste Management Act. Under W. Va.
Code 22-18-6(a)(l2)(D), the State may grant exemptions and exclusions in a manner that is consistent with
the Federal regulations.

(15) State statutes and regulations replace first edition SW-846 information with third edition
information as indicated in Revision Checklists 67 and 73 and included in Consolidated
Checklist C2.

Federal Authority: RCRA §3001; 40 CFR 261 Appendix III as amended September 29, 1989 (54 FR
40260) and March 9, 1990 (55 FR 8948).

Citation of Laws and Regulations: Date of Enaetment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Leial Services

At 33 CSR 20, §§33-20-1.6 and 33-20-3.1, under the authority granted under W. Va. Code §22-1-3(c),
West Virginia adopts and incorporates by reference, without changes, the Federal test method. Under W.
Va. Code §§22-18-6(a) and 22-18-23, the State has the authority to adopt rules that are consistent with and
equivalent to the Federal regulations.

(16) State statutes and regulations revise the existing toxicity characteristic by replacing the
Extraction Procedure (EP) leach test with the Toxicity Characteristic Leaching Procedure
(TCLP) for identifying wastes that are defined as hazardous and subject to regulation under
Subtitle C ofRCRA as indicated in Revision Checklist 74, 108 and 117B and included in
Consolidated Checklist C2. State statutes and regulations also providefor the addition of25
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organic chemicals and their regulatory levels to the list oftoxic constituents ofconcern as ('
indicated in Revision Checklist 74 and included in Consolidated Checklist C2.

Federal Authority: RCRA §§1006, 2002(a), 3001, 3002 and 3006; 40 CFRPart 261 as amended March 29,
1990 (55FR 11798), June 29, 1990 (55 FR 26986), June 1, 1992 (57 FR 23062), and July 10, 1992 (57 FR
30657).

Citation of Laws and Regulations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(2); §22-18-23; §22-1-3(c); 22-18-6(a)(12)(0)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At 33 CSR 20, §§33-20-1,6 and 33-20-3.1, under the authority granted under W. Va. Code §22-l-3(c),
West Virginia has adopted by reference, without changes, the Toxicity Characteristics requirements found in
the July 1,1997 version of40 CFR Part 261. Under W. Va. Code §§22-18-6(a)(2) and 22-18-23; the State
has the authority to adopt rules addressing the listing of hazardous waste which are consistent with the
Federal regulations. Section 22-18-6(a)(12)(0) gives the State the authority to promulgate rules as
appropriate to allow the State to asswne primacy for the administration of the Federal hazardous waste
program under RCRA.

(17) State statutes and regulations contain language to result in consistent interpretation 0/the
criteria/or listing wastes as hazardous under RCRA as indicated in Revision Checklist 76
and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001(a); 40 CFR 261.11{a)(3) as amended May 4, 1990 (55 FR 18726).

Citation ofLaws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(2); §22-18-6(a); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999: .
§33-20-1.6; §33-20-3.1
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Remarks of the Chief of the Office of Legal Sen;ces

West Virginia has adopted by reference the July I, 1997 version of 40 CFR Part 261, including the 40
CFR 261.II(a)(3) requirement at HWMR §§33-20-1.6 and 33-20-3.1. W. v« Code §22-18-6(a)(2) gives
the State the authority to promulgate rules establishing criteria for identifying the characteristics ofhazardous
waste and listing particular hazardous wastes which are subject to the provisions of the State's Hazardous
Waste Management Act. The State's authority to adopt Federal rules by reference is provided by W. Va.
Code §22-1-3(c). Under W. Va. Code 22-18-6(a), the rules must be consistent with, but no more expansive
in coverage nor more stringent than, the rules and regulations promulgated by the Federal Environmental
Protection Agency pursuant to RCRA, as amended.

(18) State statutes and regulations include language making the characteristic ofhazardous
waste requirements and the requirements regarding container residues and inner liners
consistent with the Third Third Land Disposal Restrictions as indicated in Revision
Checklist 78and included in Consolidated Checklist C2.

Federal Authority: RCRA §§3001 and 3004(d)-(k)&(m); 40 CFR 261.20,261.21,261.22,261.23,261.24,
and 261.33(c) as amended June I, 1990 (55 FR 22520).

Citation of Laws and Regulations: Date of Enactment and AdCWtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2): §22-18-6(a)(l2)(A); §22-18-6(a)( 12)(B); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Sen-ices

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. W. Va. Code §22-18-6(a)(2) also gives the State the authority
to promulgate rules establishing criteria for identifying the characteristics of hazardous waste and listing
particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste Management
Act. The State's authority to adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c). At
HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July I, 1997 version of 40
CFR Part 261, including 40 CFR 261.20,261.21,261.22,261.23,261.24, and 261.33(c), without changes.
The State's authority to adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c).

(19) State statutes and regulations include requirements for recyclable materials addressing the
organic air emission standards for process vents and equipment leaks as indicated in
Revision Checklist 79 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001; 40 CFR261.6(c)&(d), as amended June 21,1990 (55 £&25454).
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Citationof Laws and Regulations: Date of Enactmentand AdO-Ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(13); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks ·of the Chiefof the Officeof LegalServices

W. Va. Code §22-18-6(a)(13)gives the State the authorityto establishair pollutionperformance
standards. At §§33-29-1.6 and 3.1, West Virginiahas adoptedby reference the July 1, 1997versionof 40
CFR Part 260 and has adopted,withoutchanges, the Federalprovisions at 40 CFR 261.6(c)&(d). W. Va.
Code §22-1-3(c)gives the State the authorityto adopt the Federal regulations by reference.

(20) State statutes and regulations extend until January 25,1993 the compliance date for the
Toxicity Characteristic requirements for produced ground-waterfrom free phase
hydrocarbon recovery operations at certain petroleum industry sites (refineries, marketing
terminals and bulk plants) as indicated in Revision Checklist 80 and included in
Consolidated Checklist C2. The extension for infiltration galleries at such operations ends
October 2, 1991.

(

FederalAuthority: 5 U.S.C. §§553 and 705; RCRA §3001; 40 CFR 261.4(b)(lI), as amended October5, (/
1990 (55 FR40834), February 1,1991 (56EB,3978) and April 2, 1991 (56ER 13406).

Citationof Laws and Regulations: Date of Enactmentand Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chiefof the Officeof Legal Services

West Virginiahas adoptedby reference 40 CFR Part 261 at HWMR §§33-20-1.6 and 33-20-3.1,
including the Federalprovisionat 40 CFR 264.1(b)(lI). W. Va. Code §22-18-6(a)(2)gives the State the
authorityto promulgaterules establishingcriteria for identifying the characteristics of hazardous waste and
listingparticular hazardouswastes whichare subject to the provisionsof the State's Hazardous Waste
Management Act. In addition, W. Va. Code §22-18-6(a)(12)(D)givesWest Virginiathe authority to grant
variances and exemptions. The State's authorityto adopt Federalrules by reference is provided by W. Va.
Code §22-1-3(c).

(21) State statutes and regulations include definitions ofoi/lwaterlsolids and aggressive
biological treatment units and a statement concerning the point ofgeneration for F037 and
F038 sludges as indicated on revision Checklist 81 and included in Consolidated Checklist (
C2.
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Federal Authority: RCRA §3001; 40 CFR261.31(b), as amended November 2,1990 (55 FR46454) and
December 17,1990 (55 ER51707).

Citation of Laws and Regulations: Date.of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1 .

Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1,1997 version
of 40 CFR Part 261, including the Federal provision 261.31(b). W. Va. Code §22-18-6(a)(2) gives the State
the authority to promulgate rules establishing criteria for identifying the characteristics of hazardous waste
and listing particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste
Management Act. The State's authority to adopt Federal rules by reference is provided by W. Va. Code §22­
1-3(c).

(22) State statutes and regulations excludefrom being a solid waste spent woodpreserving
solutions that have been used and are reclaimed and reusedfor their original intended
purpose as indicated in Revision Checklists 82 and 92, and included in Consolidated
Checklist C2.

Federal Authority: RCRA §3001; 40 CFR 261.4(a)(9), as amended December 6, 1990 (55 FR 50450) and
July 1, 1991 (56 EB. 30192).

Citation of Laws and ReIDllations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Le~al Service~

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision 261.4(a)(9). The State's authority to adopt Federal rules
by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State the
authority to promulgate rules establishing criteria for identifying the characteristics of hazardous waste and
listing particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste
Management Act. W. Va, Code §22-18-6(a)(l2)(D) gives the State the authority to promulgate rules that
include exemptions and variances as appropriate to allow the State to assume primacy for the administration
ofthe Federal hazardous waste management program under RCRA.

(23) State statutes and regulations allow deletion ofcertain hazardous waste codes following
equipment cleaning and replacement, provided that the requirements of40 CFR 261.35 are
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met, as indicated in Revision Checklists 82 and 92, and included in Consolidated Checklist
C2.

Federal Authority: RCRA §3001; 40 CFR 261.35, as amended December 6, 1990 (55 FR 50450) and July
1, 1991 (56 FR 30192).

Citation of La\vs and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-1-3(c)

HWM~ 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1,. West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision 261.35. The State's authority to adopt Federal rules by
reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State the authority
to promulgate rules establishing criteria for identifying the characteristics of hazardous waste and listing
particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste Management
Act.

(

(24) State statutes and regulations provide that a solid waste may still be subject to the 40 CFR (•
Part 268 requirements, even ifthat waste no longer exhibits a characteristic at the point of .
land disposal as indicated in Revision Checklist 83 and included in Consolidated Checklist
C2. State statutes and regulations also contain the other corrections to 40 CFR Part 261
requirements, as indicated in these checklists.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 261.3(d)(l) and 261.20, as amended January 31,
1991 (56 FR 3864).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D); §22-1-3(c)

HWM~ 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia has adopted by reference the July 1, 1997
version of 40 CFR Part 261 at HWMR §§33-20-1.6 and 33-20-3.1. The State's authority to adopt Federal
rules by reference is provided by W. Va. Code §22-1-3(c).

(
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(25) State statutes and regulations excludefrom being hazardous used chlorofluorocarbon
(CFC) refrigerants from totally enclosed transfer equipment (including mobile air
conditioning systems, mobile refrigeration, and commercial and industrial air conditioning
and refrigeration systems) that use chlorofluorocarbons as the heat transferfluid in the
refrigeration cycle, provided the refrigerant is reclaimedforfurther use as indicated in
revision Checklist 84 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001; 40 CFR 261.4(b)(12), as amended February 13, 1991 (56 FR 5910).

Citation of Laws and Regulations: Date ofEnactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)( 12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision 261.4(b)(12). The State's authority to adopt Federal
rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State the
authority to promulgate rules establishing criteria for identifying the characteristics of hazardous waste and
listing particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste
Management Act. W. Va. Code §22-18-6(a)(12)(D) gives the State the authority to promulgate rules that
include exemptions and variances as appropriate to allow the State to assume primacy for the administration
of the Federal hazardous waste management program under RCRA.

(26) State statutes and regulations include as solid waste secondary materials,fed to a halogen
acidfurnace, that exhibit a characteristic ofa hazardous waste or are listed as a hazardous
waste in 40 CFR 261, Subparts C and D as indicated in Revision Checklists 85, 94, 96, and
111 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001; 40 CFR Part 261.2(d)(2) and (e)(2)(iv), as amended February 21, 1991
(56 EB. 7134), August 27, 1991 (56 EB. 42504) and August 25, 1992 (57 FR 38558).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provisions at 40 CFR 261.2(d)(2) and (e)(2)(iv). W. Va. Code
§22-18-6(a)(2) gives the State the authority to promulgate rules establishing criteria for identifying the
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characteristics of hazardous waste and listing particular hazardous wastes which are subject to the provisions
of the State's Hazardous Waste Management Act. The State's authority to adopt Federal rules by reference is
provided by W. Va. Code §22-1-3(c).

(27) State statutes and regulations excludefrom being a solid waste coke and coal tar from the
iron and steel industry that contains or is producedfrom decanter tank tar sludge, EPA
hazardous waste K087, when used as afuel as indicated in Revision Checklists 85 and 94,
and included in Consolidated Checklist C2. The process producing the coke and coal tar
from such decanter tank tar sludge in a coke oven is also excludedfrom regulation.

Federal Authority: RCRA §3001; 40 CFR 261.3(c)(2)(ii)(B), 261.4(a)(10) and 261.6(a)(3)(vii)-(viii), as
amended February 21, 1991 (56FR 7134) and July 17,1991 (56FR32688).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chiefof the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version (
of 40 CFR Part 261, including the Federal exclusions at 40 CFR 261.3(c)(2)(ii)(B), 261.4(a)(1O) and ,
261.6(a)(3)(vii)-(viii). The State's authority to adopt Federal rules by reference is provided by W. Va. Code
§22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State the authority to promulgate rules establishing
criteria for identifying the characteristics ofhazardous waste and listing particular hazardous wastes which
are subject to the provisions of the State's Hazardous Waste Management Act. W. Va. Code §22-18-
6(a)(12)(D) gives the State the authority to promulgate rules that include exemptions and variances as
appropriate to allow the State to assume primacy for the administration of the Federal hazardous waste
management program under RCRA.

(28) State statutes and regulations do not exclude residues, derivedfrom the burning or
processing ofhazardous waste in a boiler or industrialfurnace, from the definition ofa
hazardous waste under 40 CFR 26l.4(b)(4), (7) or (8) if the owner or operator meets the
requirements of40 CFR 266.112 as indicated in Revision Checklist 85 and included in
Consolidated Checklist C2.

Federal Authority: RCRA §3001; 40 CFR 261.4(b)(4), 261.4(b)(7), 261.4(b)(8) and 266.112, as amended
February 21, 1991 (56 FR 7134).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-1-3(c)

HWMR, 33 CSR 20, effective Julyi l, 1999:
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§33-20-1.6; §33-20-3.1; §33-20.9

45 CSR 25, effective June 1, 1999:
§45-25-3.2

Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision 261.4(b)(4), (7) and (8). Also, at §33-20-7 and 45-25­
3.2, the State has adopted, without changes 40 CFR 264.112. West Virginia's authority to adopt Federal
rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State the
authority to promulgate rules establishing criteria for identifying the characteristics of hazardous waste and
listing particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste
Management Act.

(29) State statutes and regulations excludefrom being a hazardous waste, certain nonwastewater
residues resultingfrom high temperature metals recovery ofK061, K062 or F006 provided
the conditions in 261.3(c)(2)(ii)(C) are met as indicated in Revision Checklists 95 and 109
and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001, 3004(d)-(k) and (m); 40 CFR 261.3(c)(2)(ii)(C), as amended August 19,
1991 (56 FR41164) and August 18,1992 (57 FR37194).

Citation of Laws and Re~ations; Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.l

Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-3:1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the exclusion at 40 CFR 26 1.3(c)(2)(ii)(C). The State's authority to adopt
Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §§22-18-6(a)(l2)(D)
provides the State with the authority to promulgate rules that include exemptions and variances as
appropriate to allow the State to assume primacy for the administration of the Federal hazardous waste
management program under RCRA.

(30) State statutes and regulations excludefrom being a solid waste, nonwastewater splash
condenser dross residuefrom the treatment ofK061 in high temperature metals recovery
units provided the requirements of261. 4(a)(11) are met as indicated in Revision Checklist
95 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001, 3004(d)-(k) and (m); 40 CFR261.3(c)(2)(ii)(C), as amended August 19,
1991 (56ER41164).
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Citation of Laws and Re~ations; Date of Enactment and Ado.ption

W. Va. Code, 1994.Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.l

Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the exclusion at 40 CFR 26 1.3(c)(2)(ii)(C). The State's authority to adopt
Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §§22-18-6(a)(l2)(D)
provides the State with the authority to promulgate rules that include exemptions and variances as
appropriate to allow the State to assume primacy for the administration of the Federal hazardous waste
management program under RCRA.

(31) State statutes and regulations exempt, from the definition ofhazardous, used oil filters
meeting the 40 CFR 26I.4(b)(l3) criteria as indicated in Revision Checklists 104 and 107
and included in Consolidated Checklist C2.

Federal Authority: RCRA §§1004, 1006,2002,3001 and 3014; 40 CFR 261.4(b)(l3) [in the July 1, 1996
CFR], as amended May 20, 1992 (57 FR 21524) and July 1, 1992 (57 ER 29220).

Citation of Laws and Re~ations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-18-5(a); §22-18-23; §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office ofLe~al Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the exclusion at 40 CFR 261.4(b)(l3). The State's authority to adopt Federal
rules by reference is provided byW. Va. Code §22-1-3(c). W. Va. Code §§22-18-6(a)(2) and 22-18­
6(a)(l2)(D) provide the State with the authority to promulgate rules for the identification and listing of
hazardous waste and to include exemptions and variances as appropriate to allow the State to assume primacy
for the administration of the Federal hazardous waste management program under RCRA. The State does not
have a specific statutory provision addressing used oil filters. However, W. Va. Code §§22-18-5(a) and 22­
18-23 give the Director the authority to perform any and all acts necessary to carry out the purposes of the
requirements ofRCRA Subtitle C and to adopt rules that are consistent with and equivalent to the Federal
code.

(32) State statutes and regulations excludefrom being a solid waste K060, K087, K141, K142,
K143, K144, K145, K147 and K148, and those coke by-product residues that are hazardous
only because they exhibit the Toxicity Characteristic when, subsequent to generation, these
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wastes are recycled by being returned to coke ovens, to the tar recovery process as a
feedstock to produce coal tar, or mixed with coal tar as specified in Revision Checklists 105
and 110 and included in Consolidated Checklist C2.

Federal Authority: RCRA §§3001(e)(2) and (h); 40 CFR261.4(a)(10), as amended June 22,1992 (57 FR
27880) and August 18, 1992 (57 FR 37284).

Citation of Laws and ReIDliations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the exclusion at 40 CFR 261.4(a)(lO). The State's authority to adopt Federal
rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §§22-18-6(a)(12)(D) provides the
State with the authority to promulgate rules that include exemptions and variances as appropriate to allow the
State to assume primacy for the administration of the Federal hazardous waste management program under
RCRA.

(33) State statutes and regulations include a clarification that non-wastewaters are still subject to
the requirements ofPart 268, even ifthey no longer exhibit a characteristic at the point of
land disposal, as indicated in Revision Checklist 109 and included in Consolidated Checklist
C2.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 261.3(a)(2)(iii), as amended August 18, 1992 (57
FR 37194).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6;§33-20-3.1

Remarks of theChief of the Office of Le~al Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia has adopted by reference the July 1, 1997
version of 40 CFR Part 261, including the Federal provision at 40 CFR 261.3(a)(2)(iii), at HWMR §§33-20­
1.6 and 33-20-3.1. The State's authority to adopt Federal rules by reference is provided by W. Va. Code
§22-1-3(c).
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(34) State statutes and regulations include requirements addressing when debris are not subject
to regulation under 40 CFR Parts 260, 261 to 266, 268 or 270 as indicated in Revision (
Checklist 109 and included in Consolidated Checklist C2.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 261.3(f), as amended August 18, 1992 (57 FR
37194).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR,33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision at 40 CFR 261.3(f). The State's authority to adopt
Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §§22-18-6(a)(l2)(A), (B)
and (D) provide the State with the authority to promulgate regulations for the land disposal restrictions.

(35) State statutes and regulations provide that used oil containing >1000p.m: total halogens is
presumed to be hazardous waste (unless it is one specified at 261.3(a)(2)(v)(A)&(B)) and that (\.
the presumption may be rebutted by demonstrating the used oil does not contain hazardous .
waste as specified in Revision Checklist 112 and included in Consolidated Checklist C2.

Federal Authority: RCRA §§3001 and 3014; 40 CFR 261.3(a)(2)(v), as amended September 10, 1992 (57
FR41566).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision at 40 CFR 261.3(a)(2)(v). The State's authority to
adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2)
provides the State with the authority to promulgate rules for the identification and listing ofhazardous waste.
W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the authority to perform any and all acts necessary
to carry out the purposes of the requirements ofRCRA Subtitle C and to adopt rules that are consistent with
and equivalent to the Federal code.

(
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(36) State statutes andregulations subject used oil that is recycled and is also a hazardous waste
solely because it exhibits a hazardous characteristic to the Part 279 requirements as
indicated in Revision Checklist 112 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001 and 3014; 40 CFR 261.6(a), as amended September 10, 1992 (57 FR
41566).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l4); §22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision at 40 CFR 261.6(a). The State's authority to adopt
Federal rules by reference is provided byW. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) provides the
State with the authority to promulgate rules for the identification and listing of hazardous waste, while §22­
18-6(a)(l4) provides the authority for used oil rule. W. Va. Code §§22-18-5(a) and 22-18-23 give the
Director the authority to perform any and all acts necessary to carry out the purposes of the requirements of
RCRA Subtitle C and to adopt rules that are consistent with and equivalent to the Federal code.

(37) State statutes and regulations contain reissued mixture and derived-from rules as indicated
in Revision Checklist 117A and included on Consolidated Checklist C2.

Federal Authority: RCRA §§1006, 2002(a), and 3001-3005; 40 CFR261.3, as amended March 3,1992 (57
FR 7628), June 1, 1992 (57 ER 23062) and October 30, 1992 (57 FR 49278).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.l

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision at 261.3. The State's authority to adopt Federal rules by
reference is provided by W. Va. Code §22-1-3(c).W. Va. Code §22-18-6(a)(2) gives the State the authority
to promulgate rules establishing criteria for identifying the characteristics ofhazardous waste and listing
particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste Management
Act. W. Va. Code §22-18-5(a) gives the State the authority to perform any and all acts necessary to carry out
the purposes and requirements of RCRA Subtitle C. W. Va. Code §22-18-23 requires the State's hazardous
waste program to be consistent with the federal program.
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(38) State statutes and regulations do not require the use ofthe spike recovery correction as part (
ofthe Toxicity Characteristic Leaching Procedure as indicated in Revision Checklist 119 .
and included on Consolidated Checklist C2.

Federal Authority: RCRA §§ 1006,2002,3001,3002 and 3006; 40 CFR 261, Appendix II, as amended
November 24, 1992 (57 FR 55114) and February 2, 1993 (58 FR 6854).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-6(a)(2); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provision Part 261, Appendix II. W. Va. Code §22-18-6(a)(2)
gives the State the authority to promulgate rules establishing criteria for identifying the characteristics of
hazardous waste and listing particular hazardous wastes which are subject to the provisions of the State's
Hazardous Waste Management Act. The State's authority to adopt Federal rules by reference is provided by
W. Va. Code §22-1-3(c).

(
(39) State statutes and regulations excludefrom regulation used oil re-refining distillation

bottoms that are used as feedstock to manufacture asphalt produces as indicated in Revision
Checklist 122 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001; 40 CFR 261.4, as amended May 3, 1993 (58 FR 26420).

(
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Citation of Laws and Regulations· Date of Enactment and Adoption

w. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-3.1

Remarks of theChief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal exclusions at 261.4. The State's authority to adopt Federal rules
by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State the
authority to promulgate rules establishing criteria for identifying the characteristics of hazardous waste and
listing particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste
Management Act. W. Va. Code §22-18-6(a)(12)(D) gives the State the authority to promulgate rules that
include exemptions and variances as appropriate to allow the State to assume primacy for the administration
of the Federal hazardous waste management program under RCRA.

(40) State statutes and regulations directly refer to test methods as they arefound in "Test
Methods for Solid Waste, Physical/Chemical Methods," EPA Publication SW-846, as
indicated in Revision Checklist 126 and included in Consolidated Checklists C1 and C2.

Federal Authority: RCRA §§1006; 2002, 3001, 3002, 3004,3005, 3006, 3010, and 3014; 40 CFR
260.22(d)(l)(i); 261.22(a)(I)&(2); 261.24(a); and 261 Appendices II, III, and X, as amended August 31,
1993 (58 FR 46040).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including references to the Federal test methods. The State's authority to adopt Federal
rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-5(a) gives the State the
authority to perform any and all acts necessary to carry out the purposes and requirements of RCRA Subtitle
C. W. Va. Code §22-18-23 requires the State's hazardous waste program to be consistent with the Federal
program.

(41) State statutes and regulations increase the quantity and time limits for contaminated media
used in treatability studies, as indicated in Revision Checklist 129 and included in
Consolidated Checklist C2.
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Federal Authority: RCRA §3001; 40 CFR 261.4(e)(2)(i)&(ii), (e)(3), (£)(3), (£)(4), and (£)(5), as amended
February 18, 1994 (59 FR 8362). (

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal provisions. The State's authority to adopt Federal rules by
reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State the authority
to promulgate rules establishing criteria for identifying the characteristics ofhazardous waste and listing
particular hazardous wastes which are subject to the provisions of the State's Hazardous Waste Management
Act. W. Va. Code §22-18-6(a)(12)(D) gives the State the authority to promulgate rules that include
exemptions and variances as appropriate to allow the State to asswne primacy for the administration of the
Federal hazardous waste management program under RCRA.

(42) State statutes and regulations exclude recovered oil meeting the 40 CFR 261.4(a)(12)
criteria/rom being a solid waste, as indicated in Revision Checklist 135, and included in
Consolidated Checklist C2.

Federal Authority: RCRA §3001; 40 CFR261.3(c)(2)(ii)(B), 261.4(a)(l2) and 261.6(a)(3)(iv)-(vi), as
amended July 28, 1994, (59 ER 38536).

Citation of Laws and RelWlations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal exclusions at 40 CFR 26 1.3(c)(2)(ii)(B), 261.4(a)(l2) and
261.6(a)(3)(iv)-(vi). The State's authority to adopt Federal rules by reference is provided by W. Va. Code
§22-1-3(c). W. Va. Code §22-18-6(a)(2) gives the State the authority to promulgate rules establishing
criteria for identifying the characteristics of hazardous waste and listing particular hazardous wastes which
are subject to the provisions ofthe State's Hazardous Waste Management Act. W. Va. Code §22-18­
6(a)(l2)(D) gives the State the authority to promulgate rules that include exemptions and variances as
appropriate to allow the State to asswne primacy for the administration of the Federal hazardous waste
management program under RCRA.
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(43) State statutes and regulations allow secondary materials that are recycled back into the
secondary production process from which they were generated to be excludedfrom the
definition ofsolid waste as per 261.2(e)(1)(iii), as indicated in Revision Checklist 137 and
included in Consolidated Checklists C1 and C2.

Federal Authority: RCRA §§3001 and 3004; 40 CFR 260.30, 260.30(b), 260.31(a)&(b), 260.32, 260.33,
260.33(a)&(b), 261.2(e)(l)(iii), as amended September 19,1994 (59 m47982).

Citation of Laws and Regulations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal exemption at 40 CFR 261.2(e)(I)(iii). The State's authority to
adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives
the State the authority to promulgate rules establishing criteria for identifying the characteristics of hazardous
waste, while W. Va. Code §22-18-6(a)(l2)(D) gives the State the authority to promulgate rules that include
exemptions and variances as appropriate to allow the State to assume primacy for the administration ofthe
Federal hazardous waste management program under RCRA.

(44) State statutes and regulations excludefrom being hazardous certain wastewaters from the
production ofcarbamates and carbamoyl oximes ofK157 provided the conditions in
261.3(a)(2)(iv)(F) are met as indicated in Revision Checklist 140 and included in
Consolidated Checklist C2. .

Federal Authority: RCRA §§2002(a), 3001(b) and (e)(I); 40 CFR 261.3(a)(2)(iv)(E)&(F), as amended
February 9, 1995 (60 FR 7824).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal exclusions at 40 CFR 261.3(a)(2)(iv)(F). The State's authority to
adopt Federal rules by reference is provided byW. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives
the State the authority to promulgate rules establishing criteria for identifying the characteristics ofhazardous
waste and listing particular hazardous wastes which are subject to the provisions of the State's Hazardous
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Waste Management Act. W. Va. Code §22-18-6(a)(12)(D) gives the State the authority to promulgate rules
that include exemptions and variances as appropriate to allow the State to assume primacy for the
administration of the Federal hazardous waste management program under RCRA.

(45) State statutes and regulations excludefrom being hazardous certain wastewaters derived
from the treatment ofone or more wastes listed in 261.32, organic waste from the production
ofcarbamates and carbamoyl oximes ofK156, provided the conditions in 261.3(a)(2)(iv)(G)
are met as indicated in Revision Checklist 140 and included in Consolidated Checklist C2.

Federal Authority: RCRA §§2002(a), 3001(b) and (e)(1); 40 CFR 261.3(a)(2)(iv)(G), as amended February
9, 1995 (60 FR 7824).

Citation of Laws and Re&Ulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

(

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal exclusions at 40 CFR 261.3(a)(2)(iv)(G). The State's authority to (/
adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives
the State the authority to promulgate rules establishing criteria for identifying the characteristics of hazardous
waste and listing particular hazardous wastes which are subject to the provisions of the State's Hazardous
Waste Management Act. W. Va. Code §22-18-6(a)(12)(D) gives the State the authority to promulgate rules
that include exemptions and variances as appropriate to allow the State to assume primacy for the
administration of the Federal hazardous waste management program under RCRA.

(46) State statutes and regulations excludefrom being hazardous biological treatment sludge
from the treatment oforganic wastes from the production ofcarbamates and carbamoyl
oximes ofK156 and wastewaters from the production ofcarbamates and carbamoyl oximes
ofK157 as indicated in Revision Checklist 140 and included in Consolidated Checklist C2.

Federal Authority: RCRA §§2002(a), 3001(b) and (e)(1); 40 CFR 261.3(c)(2)(ii)(D), as amended February
9, 1995 (60 FR 7824).

(
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Citation of Laws and Re~ations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 261, including the Federal exclusions at 40 CFR 261.3(c)(2)(ii)(D). The State's authority to
adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(2) gives
the State the authority to promulgate rules establishing criteria for identifying the characteristics ofhazardous
waste and listing particular hazardous wastes which are subject to the provisions of the State's Hazardous
Waste Management Act. W. Va. Code §22-18-6(a)(l2)(D) gives the State the authority to promulgate rules
that include exemptions and variances as appropriate to allow the State to asswne primacy for the
administration of the Federal hazardous waste management program under RCRA.

(47) State statutes and regulations include universal waste requirements for conditionally exempt
small quantity generators and define the relationship between Part 273 and the rest ofthe
hazardous waste standards as indicated in Revision Checklist 142A and included in
Consolidated Checklist C2.

Federal Authority: RCRA §§2002, 3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
261.5(c), 261.5(f)(3)(vi), 261.5(g)(3)(vi), 261.9 intro, as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1,1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Le~al Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia adopts and
incorporates by reference the July 1, 1997 version of 40 CFR Part 261, including the Federal provisions
addressed by Revision Checklist 142A. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt the Federal regulations by reference.

(48) State statutes and regulations remove the used battery exemption at 261.6(a)(3)(ii) and add
batteries to the list ofuniversal wastes at 261.9, as indicated in Revision Checklist 142B and
included in Consolidated Checklist C2.
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Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
261.6(a)(3), 261.9(a), as amended May 11, 1995 (60 FR25492).

Citation of Laws and RelWlations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia adopts and
incorporates by reference the July 1, 1997 version of 40 CFR Part 261, including the Federal provisions
addressed by Revision Checklist 142B. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt the Federal regulations by reference.

(49) State statutes and regulations add pesticides that are either recalled or collected in waste
pesticide collection programs to the list ofuniversal wastes at 261.9 as indicated in Revision
Checklist 142C and included in Consolidated Checklist C2.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
261.9(b), as amended May 11, 1995 (60 FR 25492).

Citation of Laws and RelWlations; Date of Enactment and Adcwtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office ofLegal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia adopts and
incorporates by reference the July 1, 1997 version of 40 CFR Part 261, including the Federal provisions
addressed by Revision Checklist 142C. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt the Federal regulations by reference.

(50) State statutes and regulations add hazardous waste thermostats to the list ofuniversal
wastes at 261.9 as indicated in Revision Checklist 142D and included in Consolidated
Checklist C2.
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Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR 261.9(c),
as amended May 11, 1995 (60 FR25492).

Citation of Laws and Regulations: Date of Enactment and Adoption .

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-l.6; §33-20-3.1

Remarks of the Chief Ofthe Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia adopts and
incorporates by reference the July 1, 1997 version of 40 CFR Part 261, including the Federal provisions
addressed by Revision Checklist 142D. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt the Federal regulations by reference. Note that at §33-20-3.3, West Virginia has modified the Federal
provision at 40 CFR 261.9(c) to include "mercury containing lamps". Per EPA guidance, the State is not
seeking authorization for its requirements for mercury containing lamps.

(51) State statutes and regulations allow petitions to include other wastes as universal wastes as
indicated in Revision Checklist 142E and included in Consolidated Checklist Cl.

Federal Authority: RCRA §3001, 3002, 3003, 3004, 3005, 3010, and 3013; 40 CFR 260.23(a)-(d), as
amended May 11, 1995 (60FR25492).

Citation OfLaws and Regulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-18-23

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-2.3; §33-20-2.5

Remarks of the Chief of the Office OfLegal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At §33-20-2.3, West Virginia has excepted 40 CFR 260.23 from its
incorporation by reference of the Federal regulations. The State's analogous provisions, which are found at
§33-20-2.5, are more stringent in that the State requires persons desiring to include a waste as a universal
waste to petition the chief for such an inclusion after having received approval from the Administrator of
EPA. Specific information must be submitted to the chief who may approve or deny the petition.

(52) State statutes and regulations provide that recovered oil excluded/rom the definition 0/
hazardous waste at 40 CFR 261.4(a)(12) be inserted into the petroleum refining process at

Page 55 of



or before a point where contaminants are removed as indicated in Revision Checklist 150,
and included in Consolidated Checklist C2.

Federal Authority: RCRA §§2002 and 3001; 40 CFR 261.4(a)(12), as amended March 26, 1996 (61 FR
13103).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c); §22-18-6(a)(2); §22-18-6(a)(l2)(D)

HWMR, 33 CSR 20, effective July 1,1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. Under the authority granted under W. Va. Code §22-1-3(c), at 33 CSR
20, §§33-20-1.6 and 33-20-3.1, West Virginia has adopted by reference, without changes, the Federal
exclusion under the conditions specified in the Federal regulations. W. Va. Code §22-18-6(a)(2) gives the
State the authority to promulgate rules establishing criteria for identifying the characteristics of hazardous
waste and listing particular hazardous wastes which are subject to the provisions of the State's Hazardous
Waste Management Act. Under W. Va. Code 22-18-6(a)(l2)(D), the State may grant exemptions and
exclusions in a manner that is consistent with the Federal regulations.

(53) State statutes and regulations require that when wastes generated by conditionally exempt
small quantity generators are sent to a State permitted, licensed or registeredfacility, that
facility must be subject to 40 CFR Part 258 or §§ 257.5 through 257.30 as indicated in
Revision Checklist 153 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001(d)(4); 40 CFR 261.5(f)(3)&(g)(3), as amended July 1, 1996 (61 FR
34252).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1; §33-20-3.2
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I Remarks of the Chief of the Office of Legal Services
\

W. Va. Code §§22-l8-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. Under the authority granted under W. Va. Code §22-l-3(c), at 33 CSR
20, §§33-20-1.6, 33-20-3.1 and 33-20-3.2, West Virginia has adopted by reference 40 CFR 261.5(f)(3) and
(g)(3), except for 261.5(f)(3)(iv)&(v) and (g)(3)(iv)&(v). At §33-20-3.2, West Virginia subjects
conditionally exempt small quantity generators (CESQGs) to the notification requirements at §33-20-4, thus
making the State more stringent. West Virginia is also more stringent than the Federal code because unlike
the Federal provisions at 40 CFR 26l.5(f)(3)(iv)&(v) and (g)(3)(iv)&(v), the State does not allow CESQGs
to deliver hazardous wastes to facilities that are permitted, licensed or registered to manage municipal solid
waste or non-municipal non-hazardous waste.

(54) State statutes and regulations subject facilities that store recyclable materials, before they
are recycled, to the organic air emissions standards for tanks, surface impoundments, and
containers as indicated in Revision Checklist 154 and included in Consolidated Checklist
C2.

Federal Authority: RCRA §3004(n); 40 CFR 261.6(c)(1), as amended November 25, 1996 (61 FR 59932).

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-l8-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to cany out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia adopts and
incorporates by reference the July 1, 1997 version of 40 CFR Part 261, including the Federal provisions
addressed by Revision Checklist 154. W.Va. Code §22-l-3(c) provides the State with the authority to adopt
the Federal regulations by reference.

(55) State statutes and regulations identify when conventional and chemical military munitions
become a hazardous waste under RCRA as indicated in Revision Checklist 156 and included
in Consolidated Checklist C2.

Federal Authority: RCRA §§2002, 3001, 3004(y); 40 CFR 261.2(a)(2)(iii) and (iv), as amended February
12, 1997 (62 FR 6622)

(

Citation of Laws and Regulations: Date of Enactment and Adoption
W. Va. Code, 1994 Cumulative Supplement:

§22-l8-5(a); §22-l8-23; §22-l-3(c)

HWMR, 33 CSR 20, effective JuI)! 1, 1999:
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§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia adopts and
incorporates by reference the July 1, 1997 version of 40 CFR Part 261, including the Federal provisions
addressed by Revision Checklist 156. W. Va. Code §22-1-3(c) provides the State with the authority to adopt
the Federal regulations by reference.

(56) State statutes and regulations include revisions to the exclusion ofscrap metal and circuit
boards from RCRA regulation as indicated in Revision Checklist 157 and included in
Consolidated Checklist C2.

Federal Authority: RCRA §300L 40 CFR 261.1(c)(9)-(12), 261.2(c)/Table 1, 261.4(a)(13) and (14),
261.6(a)(3)(ii) as amended May 12,1997 (62 FR25998).

Citation of Laws and Regulations: Date of Enactment and Adoption
W. Va. Code, 1994 Cumulative Supplement:

§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia adopts and
incorporates by reference the July 1, 1997 version of 40 CFR Part 261, including the Federal provisions
addressed by Revision Checklist 157. W. Va. Code §22-1-3(c) provides the State with the authority to adopt
the Federal regulations by reference.

(57) State statutes and regulations include revisions designed to conform with the Federal
appeals court ruling (98 F.3d 1394 (D.c. Cir. 1996)) which invalidated, in part, certain EPA
regulations listing certain carbamate wastes as hazardous as indicated in Revision Checklist
159 and included in Consolidated Checklist C2.

Federal Authority: RCRA §3001 and 3004; 40 CFR 261.32, 261.33(f), Part 261 Appendix VII and
Appendix VIII as amended June 17, 1997 (62 ER 32974).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
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§33-20-1.6; §33-20-3.1

Remarks of the Chief of the Office of Legal Senices

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At HWMR §§33-20-1.6 and 33-20-3.1, West Virginia adopts and
incorporates by reference the July 1, 1997 version of 40 CFR Part 261, including the Federal provisions
addressed by Revision Checklist 159. W. Va. Code §22-1-3(c) provides the State with the authority to adopt
the Federal regulations by reference.. Note that the West Virginia provision at §33-20-3.4 simply recognizes
the federal appeals court ruling 198 F.3d 1394 (D.c. Cir. 1996). With the adoption of the federal provision
addressed by Revision Checklist 159, §33-20-3.4 is no longer needed and will be deleted from the State's
regulations.

III. STANDARDS FOR GENERATORS

Federal Authority: RCRA §3002; 40 CFR 271.10, as amended April 1, 1983 (48 FR 14146), June 30, 1983
(48 FR 30113), March 20, 1984 (49 ER 10490), March 26, 1984 (49 FR 11180), August 8, 1986 (51 FR
28664), and September 22, 1986 (51 FR 33712).

A. State statutes and regulations provide coverage ofall generators covered by 40 CFR Part
262 and include requirementsfor EPA identification number, reporting and recordkeeping,
accumulation ofhazardous waste for short time periods, waste placed in containment buildings,
packaging, labeling, marking, placarding, international shipments, manifesting ofhazardous waste for
off-site shipment, notification procedures for interstate shipments as indicated in Consolidated
Checklist C3 (formerly Checklist II) which includes the revisions represented by Revision Checklists 1,
5,12,17 D, 17R, 23, 28,31,32,34,39,42,48, 71, 78,82,83,92,97,109, 142A, 154, and 156.

Federal Authority: RCRA §3002; 40 CFR Part 262 as amended January 28, 1983 (48 FR 3977), March 20,
1984 (49 FR 10490), December 20, 1984 (49 FR 49568), July 15, 1985 (50 ER 28702), March 24, 1986
(51 FR 10146), July 14,1986 (51 EB.25422), August 8,1986 (51 EB.28664), October 1,1986 (51 FR
35190), November 7, 1986 (51 FR 40572), July 8, 1987 (52 ER 25760), September 23,1987 (52 FR
35894), July 19, 1988 (53 FR 27164), January 23, 1990 (55 FR 2322), June 1, 1990 (55 ER 22520),
December 6, 1990 (55 FR 50450), January 31, 1991 (56 FR 3864), July 1, 1991 (56 FR 30192), September
4, 1991 (56 FR 43704), August 18, 1992 (57 FR 37194), December 6, 1994 (59 FR 62896), May 11, 1995
(60 FR 25492), February 9, 1996 (61 FR 4903), November 25, 1996 (61 FR 59932), and February 12, 1997
(62 FR 6622).

Citation of Laws and ReIDIlations: Date of Enactment and Adoption

W. Va .. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-6(a)(3); §22-18-6(a)(l2)(D); §22-18-6(a)(15); §22-18-6(a)(9); §22-18­
7(a)-(c); §22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1; §33-20-5.2; §33-20-5.2.a.; §33-20-5.2.b; §33-20-5.3; §33-20-5.4;
§33-20-4

45 CSR 25, effective June 1, 1999:
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§45-25-1.1.b.A

157 CSR 7, effective Apri128, 1999:
§157-7-3

Remarks of the Chief of theOffice of Legal Services

The statutory language ofW. Va. Code §22-18-6(a)(3) pertaining to generators is equivalent to, and
consistent with, the Federal provisions at RCRA §3002. W. Va. Code §22-18-6(a)(3) does not specifically
address the authority of the director to promulgate rules addressing waste minimization; however, under W.
Va. Code §§22-18-6(a), 22-18-6(a)(l5) and 22-18-23, the director has the authority to adopt rules that are
consistent with, and equivalent to the Federal requirements under Subtitle C of RCRA. In addition, Va. Code
§22-18-5(a) gives the director the authority to "perform-any and all acts necessary to carry out the purposes
of the requirements of Subtitle C of the Resource Conservation and Recover Act." W. Va. 22-1-3(c) gives
West Virginia the authority to adopt Federal regulations by reference.

At §33-20-1.6 and §33-20-5 of the West Virginia Hazardous Waste Management Rule, the State has
adopted by reference, the July 1, 1997 version of40 CFR Part 262 provisions as addressed by the above­
listed checklists, with the exception of 40 CFR 262.1 O(g). Instead of 40 CFR 262.1 O(g), West Virginia has a
State analog at §33-20-5.2.a and b which makes it clear that the exception does not, in any way, abrogate the
enforcement authority of RCRA §3008.

(

The State's provision at §33-20-4 subjects generators to the State's notification requirements for
hazardous waste activities.

At §§33-20-1.6, 33-20-5.3 and 33-20-5.4, West Virginia has adopted 40 CFR Part 262, Subparts E and (
H. However, the State makes it clear that the Subparts E and H provisions remain the provenance of the
EPA. In addition to the requirements of 40 CFR Part 262, Subparts E and H, West Virginia requires copies
of the manifests and other documents to be sent to the State, thus making the State more stringent.

Further, §45-25-1.1.b.A of the Office of Air Quality regulations extend the coverage of those regulations
to generators storing on site for periods of less than ninety (90) days, making them subject to the air
regulations. This is consistent with the Federal regulations which subject generators to 40 CFR Parts
264/265, Subparts AA, BB and CC.

Title 157, Article 7 of the DOH regulations addresses requirements for highway transportation which
could affect generators who transport. Specifically, §157-7-3 makes it clear that generators offering
hazardous waste for off-site treatment, storage, or disposal facilities are subject to the manifest requirements.
This requirement is consistent with 40 CFR 262.20, which West Virginia adopts by reference. The rail
regulations do not include requirements for generators; however, at §150-11-2.1, the State makes it clear that
a rail transporter may not accept hazardous waste from a generator, unless it is accompanied by a manifest
signed by a generator.

B. Specific provisions amending 40 CFR Part 262 since January 1, 1983 that are included in
State statutes and requirements are asfollows:

(1) State statutes and regulations require that generators submit a biennial report and that
the biennial report contain the information in 40 CFR 262.41(a) as indicated in
Revision Checklist 1 and included in Consolidated Checklist C3.
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FederalAuthority: RCRA §3002; 40 CFR Part 262, as amended January 28, 1983 (48 FR 3977).

Citation of Laws and RejWlations: Date of Enactmentand Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-:6(a)(3)(F); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Le~al Services

The wordingofW. Va. §22-18-6(a)(3)(F) is consistentwith RCRA §3002(a)(6)(A)&(B) and gives the
director the authority to establish rules establishingreportingrequirements. At §§33-20-1.6 and 33-20-5.1,
West Virginia has adoptedthe July 1, 1997 version of 40 CFR 262.41 withoutany changes. W. Va. Code
§22-1-3(c) gives West Virginia the authority to adopt the Federalregulations by reference.

(2) State statutes and regulations require generators to use the national uniform manifest as
indicated in Revision Checklists 5, 17D and 32 and included in Consolidated Checklist C3.

FederalAuthority: RCRA §§2002, 3002 and 3003; 40 CFR Part 262, as amended March 20, 1984 (49 FR
10490), July 15, 1985 (50 FR 28702), and October 1, 1986 (51 FR 35190).

Citation of Laws and RejWlations: Date of Enactmentand AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3)(E); §22-18-7(a)-(c); §22-1-3(c)

HWMR, 33 CSR 20, effectiveJuly 1, 1999:
§33-20-I.6; §33-20-5.1

157 CSR 7, effectiveApri128, 1999:
§I57-7-3

Remarksof the Chief of the Office of Le&al Services

The wordingofW. Va. §22-18-6(a)(3)(E) is consistentwith RCRA §3002(a)(5)and gives the director
the authority to require the use ofa manifest system. At §§33-20-1.6 and 33-20-5.1,West Virginiahas
adopted the July 1, 1997 version of 40 CFR Part 262 manifestrequirements withoutany changes. W. Va.
Code §22-1-3(c) gives West Virginia the authorityto adopt the Federalregulations by reference. In addition,
§I57-7-3 addresses the use of the uniform manifest systemas requiredby 40 CFR Part 262. The State's
authorityfor highwaytransportation is provided by §22-18-7(a) and (c). The rail regulationsdo not address
generators.

(3) State statutes and regulations allow generators to accumulate at the site ofgeneration,
without a permit or interim status, as much as 55 gallons ofhazardous waste or one quart of
acutely hazardous waste provided that the generator complies with the requirements
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specified in 40 CFR 262.34(c) as indicated in Revision Checklist 12 and included in
Consolidated Checklist C3.

Federal Authority: RCRA §§2002, 3002, 3004 and 3005; 40 CFR 262.34(c), as amended December 20,
1984 (49 FR 49568).

Citation of Laws and Rewations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-6(a)(15); §22-18-23; §22-1-3(c)

HWMR 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chiefof the Office of Le~al Services

Under W. Va. §§22-18-6(a), 22-18-6(a)(15) and 22-18-23, West Virginia has the authority to
promulgate rules that are consistent with and equivalent to the Federal regulations. At §§33-20-1.6 and 33­
20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR 262.34(c) without any changes. W.
Va. Code §22-1-3(c) gives West Virginia the authority to adopt the Federal regulations by reference:

(4) State statutes and regulations require generators to submit as part ofa Biennial Report a
description and certification regarding efforts taken to minimize the amounts and toxicity of
wastes as indicated in Revision Checklist 17D and included in Consolidated Checklist C3.

Federal Authority: RCRA §3002(a)(6)&(b); 40 CFR 262.41(a)(6)-(8), as amended July 15, 1985 (50 FR
28702).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(12)(D); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1,.1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Le~al Services

Under W. Va. §§22-18-5(a), 22-18-6(a)(12)(D) and 22-18-23, West Virginia has the authority to
perform any acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to
promulgate rules that are consistent with and equivalent to the Federal regulations. §22-18-6(a)(l2)(D)
specifically addresses the consistency of the State program with the HSWA amendments under whose
authority the rule addressed by Revision Checklist 17D was promulgated. At §§33-20-1.6 and 33-20-5.1,
West Virginia has adopted the July 1, 1997 version of 40 CFR 262.41(a)(6)-(8) without any changes. W.
Va. Code §22-1-3(c) gives West Virginia the authority to adopt the Federal regulations by reference.
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(5) State statutes and regulations require generators (including small quantity generators 0/

between 100 and 1000 kg/mo) to certify to a goodfaith effort to minimize hazardous waste
as specified in Revision Checklists 17D and 32 and included in Consolidated Checklist C3.

(

(

Federal Authority: RCRA §3002(a)(6)&(b); 40 CFR Part 262 Appendix - Uniform Hazardous Waste
Manifest Form, as amended July 15,1985 (50 FR28702) and October 1, 1986 (51 FR 35190).

Citation of Laws and Re~lations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(12)(D); §22-18-23; §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of theOffice of Legal Services

Under W. Va. Code §§22-18-5(a), 22-18-6(a)(l2)(D) and 22-18-23, West Virginia has the authority to
perform any acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to
promulgate rules that are consistent with and equivalent to the Federal regulations. §22-18-6(a)(12)(D)
specifically addresses the consistency of the program with the HSWA amendments under whose authority the
rule addressed by CL 17D was promulgated. At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the
July 1, 1997 version of the certification statement in Appendix I of 40 CFR Part 262, addressing waste
minimization, without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the
Federal regulations by reference.

(6) State statutes and regulations require generators and transporters 0/hazardous waste
destined/or export outside the United States to comply with standards equivalent to those as
indicated in Revision Checklists 17R, 31, 48 and 97 (with Checklists 48 and 97 providing
technical corrections to Checklist 31) and included in Consolidated Checklists C3, C5, C6
andC9.

Federal Authority: RCRA §30 17; 40 CFR 262.50-262.58,264.1,265.1, and 270.1(c)(2)(ii), as amended
July 15, 1985 (50 ER 28702), August 8, 1986 (51 FR 28664), July 19, 1988 (53 FR 27164) and September
4,1991 (56 FR43704).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3)

HWMR., 33 CSR 20, effective July 1,1999:
§33-20-5.3

Remarks of theChief of the Office of Legal Services

§22-18-6(a)(3) gives the State the authority to adopt standards for generators ofhazardous waste.
However, West Virginia has adopted the 40 CFR 262.50 through 262.58 provisions. At 33-20-5.3, the State
clarifies that such provisions remain the provenance of EPA. The State is more stringent in that it requires
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persons subject to 40 CFR Part 262, Subpart E to file copies of all documentation, manifests, reports, etc.
with the State.

(7) State statutes and regulations providefor special generator requirements for hazardous
waste produced by small quantity generators ofbetween 100 and 1000 kilograms/month as
indicated in Revision Checklist 23 and included in Consolidated Checklist C3.

Federal Authority: RCRA §3001(d); 40 CFRPart 262, as amended March 24,1986 (51 ER 10146).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-1-3(c)

HWMR, 33 CSR20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of the small quantity
generator requirements at 40 CFRPart 262 without any changes. W. Va. Code §22-1-3(c) gives West
Virginia the authority to adopt the Federal regulations by reference. The State's authority to promulgate rules
affecting generators is provided byW. Va. §22-18-6(a)(3).

(

(8) State statutes and regulations require that generators who accumulate hazardous waste on
site in containers or tanks must comply with certain sections of40 CFR Part 265 as
indicated in Revision Checklist 28 and included in Consolidated Checklist C3.

(
-,

Federal Authority: RCRA §§1006, 2002, 3001, and 3002; 40 CFR 262.34, as amended on July 14, 1986
(51 FR 25422).

Citation of Laws and Regulations: Date of Enactment and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1; §33-20-4
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(. Remarks of the Chief of the Office of Le~al Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR 262.34
without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the Federal
regulations by reference. The State's authority to promulgate rules affecting generators is provided by W. Va.
§22-18-6(a)(3).

(9) State statutes and regulations require that, ifa waste is determined to be hazardous, the
generator must refer to the requirements specified in 40 CFR Parts 264, 265 and 268 for
possible exclusions or restrictions pertaining to management ofhis specific waste as
indicated in Revision Checklist 34 and included in Consolidated Checklist C3.

Federal Authority: §3004(d)-(k) and (m); 40 CFR 262.11(d), as amended November 7, 1986 (51 FR
40572).

Citation of Laws and Regulations: Date of Enacnnent and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-18-6(a)(12)(A): §22-18-6(a)(12)(B); §22-18-6(a)( 12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

( Remarks of the Chief of the Office of Le~al Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR 262.11(d)
without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the Federal
regulations by reference. The State's authority to promulgate rules affecting generators is provided by W. Va.
Code §22-18-6(a)(3). W. Va. Code §§22-18-6(a)(l2)(A), (B) and (D) give West Virginia the authority to
promulgate rules addressing land disposal restrictions.

(10) State statutes and requirements provide that afarmer disposing ofwaste pesticidefrom his
own use in accordance with the requirements specified at 40 CFR 262.70 is not subject to the
land disposal restrictions as indicated in Revision Checklist 39 and included in Consolidated
Checklist C3.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 262.70, as amended July 8, 1987 (52 FR 25760)
and July 19, 1988 (53 FR 27164).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-18-6(a)(12)(D); §22-1-3(c)

(
HWMR, 33 CSR 20, effective July 1,1999:

§33-20-1.6; §33-20-5.1
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Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1,1997 version of 40 CFR 262.70
without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the Federal
regulations by reference. The State's authority to promulgate rules affecting generators is provided by W. Va.
Code §22-18-6(a)(3).

W. VA code §22-18-6(a)(l2)(D) gives the State the authority to allow exemptions and variances as
appropriate to allow the State to assume primacy for RCRA and the HSWA amendments.

(11) State statutes and regulations require that generators, ofbetween 100 and 1000 kg/mo of
hazardous waste,file an exception report in those instances where the generator does not
receive confirmation ofdelivery ofhis hazardous waste to the designatedfacility as indicated
in Revision Checklist 42 and included in Consolidated Checklist C3.

Federal Authority: RCRA §§3001(d) and 3002(a)(5); 40 CFR Parts 262.42 and 262.44, as amended
September 23,1987 (52 FR35894).

Citation of Laws and Resu!.ations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR 262.42
and 262.44 without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the
Federal regulations by reference. The State's authority to promulgate rules affecting generators is provided
by W. Va. §22-18-6(a)(3).

(12) State statutes and regulations require that generators who ship hazardous waste to a
designatedfacility in an authorized state which has notyet obtained authorization to
regulate that particular waste as hazardous assure that the designatedfacility agrees to sign
and return the manifest to the generator, and that any out-of-state transporter signs and
forwards the manifest to the designatedfacility, as indicated in Revision Checklist 71 and
included in Consolidated Checklist C3.

Federal Authority: RCRA §§2002, 3002 and 3003; 40 CFR 262.23(e), as amended January 23, 1990 (55
FR 2322).

Citation of Laws and Regulations: Date of Enactment and Adcwtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a) & (a)(3); §22-18-5(a); §22-18-7(a)-(c); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
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§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR 262.42
and 262.23(e) without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the
Federal regulations by reference. W. Va. Code §22-18-6(a)(3), the State's analog to RCRA §3002, gives the
director the authority to promulgate rules affecting generators. W. Va. Code §22-18-7(a)-(c) provides the
authority to regulate rail and highway transporters. W. Va. Code §§22-18-6(a), 22-18-5(a) and 22-18-23
provide the State with the authority to regulate transportation ofhazardous waste by all other means ..

(13) State statutes and regulations providefor generator requirements as necessitated by the
Third Third land disposal restrictions as indicated in Revision Checklist 78and included in
Consolidated Checklist C3.

Federal Authority: RCRA §§3002 and 3004(d)-(k) and (m); 40 CFR 262.11(c) and 262.34(a), as amended
June 1, 1990 (55 FR 22520).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-18-6(a)( 12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6 and 33-20-5.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR 262.11(c) and 262.34(a) without changes. The State's authority to adopt Federal rules by
reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §22-18-6(a)(3) gives the State the authority
to promulgate regulations for hazardous waste generators and §§22-18-6(a)(12)(A), (B) and (D) provide the
State with the authority to promulgate regulations for the land disposal restrictions.

(14) State statutes and regulations allow 90 days or less accumulation without a permitfor
wastes placed on a drip pad, provided the generator meets the requirements in 40 CFR
262.34(a)(2) as indicated in Revision Checklists 82 and 92 and included in Consolidated
Checklist C3.

Federal Authority: RCRA §§3002, 2002(a) and 3001(b)&(e)(1); 40 CFR 262.34(a)(2)-(5), as amended
December 6, 1990 (55FR 50450) and July 1, 1991 (56 FR 30192).
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Citation of Laws and Re~ations: Date of Enactm~ntand Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-18-6(a)(12)(D); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1,1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR
262.34(a)(2) without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the
Federal regulations by reference. The State's authority to promulgate rules affecting generators is provided
by W. Va. §22-18-6(a)(3). In addition, W. Va. Code §§22-18-6(a)(l2)(D) provides the State with the
authority to grant exemptions and variances in a manner necessary to allow the State to assume primacy for
the administration of the Federal program under Subtitle C, and to adopt rules that are consistent with, but no
more expansive in coverage nor more stringent in effect than, rules and regulations promulgated under RCRA
Subtitle C, and the HSWA amendments, the authority under which the rule addressed by Revision Checklist
82 was adopted.

(15) State statutes and regulations require that generators ofgreater than 100 but less than 1,000
kg/calendar month, who accumulate hazardous waste on site for 180 days or less without a
permit, to comply with 40 CFR 268. 7(a)(4) as indicated in Revision Checklist 83 and
Consolidated Checklist C3. State statutes and regulations contain the other corrections to
the generator requirements as indicated in these checklists.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 262.11(c) and 262.34(d)(4), as amended January
31,1991 (56FR3864).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR
262.11(c) and 262.34(d)(4) without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority
to adopt the Federal regulations by reference. The State's authority to promulgate rules affecting generators
is provided by W. Va. §22-18-6(a)(3).

(16) State statutes and regulations allow 90 days or less accumulation without a permit for
wastes placed in containment buildings, provided the generator complies with the Part 265
Subpart DD andprofessional engineer certification requirements, and meets the other
requirements in 40 CFR 262.34(a)(1)(iv) and (a)(2)-(4) as indicated in Revision Checklist
109 and included in Consolidated Checklist C3.
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Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 262.34, as amended August 18, 1992 (57 FR
( 37194).
\

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR
262.34(a)(1)(v) and (a)(2)-(4) without any changes. W. Va. Code §22-1-3(c) gives West Virginia the
authority to adopt the Federal regulations by reference. The State's authority to promulgate rules affecting
generators is provided by W. Va. Code §22-18-6(a)(3). W. Va. Code §§22-18-6(a)(12)(A), (B) and (D), the
State's analogs to RCRA §3004(d)-(k) and (m), give West Virginia the authority to promulgate rules
addressing land disposal restrictions.

(

(

(17) State statutes and regulations include amendments to the generator requirements regarding
universal wastes including a provision stating that 261.5(c)& (d) must be used to determine
the applicability ofPart 262 for those provisions dependent on a quantity determination as
indicated in Revision Checklist 142A and included in Consolidated Checklist C3.

Federal Authority: RCRA §§2002, 3001, 3002, 3003, 3004,3005,3010,3013,3017, and 7004; 40 CFR
262.10(b), 262.11(d), as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-1-3(c)

HWMR, 33 CSR20, effective July 1,1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR
262.1O(b) and 262. 11(d) without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to
adopt the Federal regulations by reference. The State's authority to promulgate rules affecting generators is
provided byW. Va. §22-18-6(a)(3).

(18) State statutes and regulations contain revisions to the generator accumulation time
requirements as indicated in Revision Checklist 154 and included in Consolidated Checklist
C3.

Federal Authority: RCRA §3004(n); 40 CFR 262.34(d)(2), as amended December 6, 1994 (59 ER 62896).
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Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1,1997 version of 40 CFR
262.34(d)(2) without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the
Federal regulations by reference. The State's authority to promulgate rules affecting generators is provided
by W. Va. §22-18-6(a)(3).

(19) State statutes and regulations provide/or an exemption/rom the generator requirements/or
persons responding to an explosives or munitions emergency in accordance with 40 CFR
264.1(g)(8)(i)(D) or (iv) or 265.1(c)(1l)(i)(D) or (iv), and 270.1(c)(3)(i)(D) or (iii) as
indicated in Revision Checklist 156 and included in Consolidated Checklist C3.

Federal Authority: RCRA §3002, 3004(y); 40 CFR262.10(i), as amended February 12,1997 (62 FR 6622).

Citation of Laws and Regulations: Date of Enactment and Ad<wtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.l

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR 262.10(i)
without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the Federal
regulations by reference. The State's authority to promulgate rules affecting generators is provided by W. Va.
Code §22-18-6(a)(3). W. Va. code §22-18-6(a)(12)(D) gives the State the authority to allow exemptions and
variances as appropriate to allow the State to assume primacy for RCRA and the HSWA amendments.

(20) State statutes and regulations provide that generators and transporters 0/hazardous waste
are exempt/rom the RCRA manifest system requirements for the transportation 0/
hazardous waste on public or private right-of-ways on or along the border 0/ contiguous
properties, under the control ofthe same person, regardless ofwhether the contiguous
properties are divided by right-of-ways, as indicated in Revision Checklist 156 and included
in Consolidated Checklist C3.

Federal Authority: RCRA §3002, 3003 and 3004(y); 40 CFR 262.20(f), as amended February 12, 1997 (62
FR 6622).
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Citation ofLaws and Regulations: Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-5.1

Remarks of the Chief of the Office of Legal Services

At §§33-20-1.6 and 33-20-5.1, West Virginia has adopted the July 1, 1997 version of 40 CFR 262.20(f)
without any changes. W. Va. Code §22-1-3(c) gives West Virginia the authority to adopt the Federal
regulations by reference. The State's authority to promulgate rules affecting generators is provided by W. Va.
Code §22-18-6(a)(3). W. VA code'§22-18-6(a)(l2)(D) gives the State the authority to allow exemptions and
variances as appropriate to allow the State to assume primacy for RCRA and the HSWA amendments.

IV. STANDARDS FOR TRANSPORTERS

Federal Authority: RCRA §3003: 40 CFR 271.11, as amended April I, 1983 (48 FR 14146), August 8,
1986 (51 FR 28664), and September 22, 1986 (51 ER 33712).

A State statutes and regulations provide coverage 0/all the transporters covered by 40 CFR
Part 263 and include requirements/or EPA identification number, recordkeeping, manifesting, and
actions regarding hazardous waste discharged during transit, as indicated in Consolidated Checklist C4
(formerly Checklist III) which includes the changes made by Revision Checklists 23, 31, 34 and 156.

Federal Authority: RCRA §3003; 40 CFRPart 263, as amended March 24,1986 (51 EB.IOI46), August 8,
1986 (51 FR 28664), November 7, 1986 (51 FR 40572), and February 12, 1997 (62 FR 6622).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(9); §22-18-6(a)(l2)(D); §22-18-6(a)(l5); §22-18-7(a)-(c);
§22-18-23; §22-1-3(c); §22-18-2(b)(2)
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33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-6.1 and 6.2; §33-20-4

150 CSR 11, effective November 8, 1999:
§§ 150-11-1 through 150-11-6 [§§ 150-11-1.8, 1.11,2.1.1 and 2.6.2 are to be revised;
§§150-11-2.6.1.d and 2.8 are to be adopted]

157 CSR 7, effective Apri128, 1999:
§§157-7-1 through 15~-7-6

Remarks of the Chief of the Office of Legal Services

One of the purposes of the West Virginia Hazardous Waste Management Act as set out in W. Va. Code
§22-18-2(b)(2), is to "establish a program of regulation over the ... transportation ... of hazardous waste." To
accomplish this purpose, three different state agencies are empowered under Article 18 to promulgate rules
and regulations concerning such transportation.

W. Va. Code §22-18-7(a) authorizes and requires the commissioner of the Division of Highways (DOH),
in consultation with the Director of the Division of Environmental Protection, to promulgate regulations
governing the transportation of hazardous wastes by vehicle upon roads and highways of West Virginia. W.
Va. Code §22-18-7(b) authorizes and requires the Public Service Commission (PSC), in consultation with the
Director of the Division of Environmental Protection, to promulgate regulations governing the transportation
of hazardous wastes by rail. Such regulations have been promulgated by both the DOH and PSC and will be
in full force and effect at the time the State's hazardous waste program is approved. Additionally, W. Va. (
Code 22-18-7(c) is consistent with and equivalent to RCRA§3003(a) ..

Note that the DOH promulgated an Emergency Rule effective April 28, 1999, which contained changes
to the rules that are required for authorization. The Emergency Rule will expire on July 28,2000, or when
the DOH submits a Final Rule Filing with the Secretary of State. An Emergency Rule was promulgated
instead of a Legislative Rule because the proposed changes were not included in the rule making bills before
the 1999 Legislature. The filing of an Emergency Rule was necessary to incorporate changes to Federal
statutes and regulations so that West Virginia can receive final authorization for such changes. Without the
Emergency Rule, the DOH rules would reference obsolete versions of the statutes and the hazardous waste
management rules at 33 CSR 20 which were changed with the passage of House Bill #2533 effective July 1,
1999. When the Emergency Rule expires, the former rules, lacking subsequent action, would be reinstated.
However, the changes addressed by the Emergency Rule will be undertaken by the 2000 Legislature as part of
the proposed Legislative Rule submitted with this application. The proposed Legislative Rule will make
permanent the version of the DOH rules currently found in the Emergency Rule. The only additional changes
are the change in the date of the CFR that is incorporated by reference from "July 1, 1997" to "July 1, 1998"
and the change in the effective date of West Virginia statutes and regulations referenced in the rules from
"July 1, 1998" to "July 1, 1999". The additional changes are consistent with proposed changes to the
hazardous waste management rules. Following bill passage and signature by the Governor of the proposed
Legislative Rule, DOH will file the Final Rule with the Secretary of State with an effective date of July 1,
1999, to coincide with the effective date of state statutes incorporated by reference in Section 1.6 of 157 CSR
7. Therefore, the changes made by the Emergency Rule and submitted with this application will not lapse
subsequent to authorization.

The scope of regulatory authority of the DOH and PSC is quite limited and does not extend to
transportation of hazardous waste by air and water. In contrast to the PSC and DOH, the Director of the (
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Division of Environmental Protection, under West Virginia Code § 22-I8-5(a), has been given broad
regulatory authority and is empowered and required to "perform an and all acts necessary to carry out the
purposes and requirements of Subtitle C of Resources Conservation and Recovery Act." West Virginia Code
§ 22-18-6(a)(l2)(D) requires the Director to promulgate whatever regulations are necessary to assume
primacy for the administration of the federal hazardous waste management program. Thus, the Division has
the statutory authority to promulgate regulations for all other modes of hazardous waste transportation, other
then transportation by rail and by vehicle upon state roads and highways; the Division has adopted and
incorporated by reference federal regulations relative to the transportation of hazardous waste by air and
water.

It should noted that transportation inspection and enforcement authority of the PSC over hazardous
waste transportation by rail and the DOH's authority over hazardous waste transportation on the roads and
highways is not exclusive. West Virginia Code § 22-I8-7(a) & (b) provides that the PSC and the
commissioner ofd the DOH have "same enforcement and inspection powers as those granted under the
HWMA t60 the Director or authorized representative or agent or any authorized empoyee or agent of the
division." This parallel inspection and enforcement authority under the HWMA allows the Division to take
enforcement action against transportation violations noted by the PSC and the DOH. Memoranda of
Understanding (MOUs) between the Disivion and the DOH and between the Division and the PSC are hereby
incorporated by reference. These documents outline the delineation of responsibilities among the three
regulatory agencies in the implementation of the Hazardous Waste Management Act as it applies to
transportation by rail or over roads and highways.

At HWMR §§33-20-1.6 and 33-20.6.1, West Virginia has incorporated by reference the July 1, 1997
version of 40 CFR Part 263 as it relates to hazardous waste transportation of hazardous waste by air and
water. The State's authority to adopt Federal regulations by reference is provided by W. Va. Code §22-1-
3(c). The regulations of hazardous' waste transportation by roads/highways and railroads are addressed in
157 CSR 7 and 150 CSR 11, respectively. The State's regulations, like the Federal regulations, do not
include definitions for "road" and "highway". However, under §22-I8-7(a), the State's regulations under the
Division of Highways must be consistent with the Federal DOT requirements. Therefore, the DOH
regulations are interpreted as applying to all persons transporting hazardous waste by any vehicle subject to
the Federal DOT requirements, as set forth in 49 CFR Parts 171 through 173, 177 through 179,387 and 390
through 397, and as incorporated by reference at 157-7-5.1. In addition, road/highway transporters are
subject to all applicable regulations of 40 CFR Parts 262 and 263 in effect as of July 1, 1997 and as
incorporated by reference at §§ 157-7-1.6 and 157-7-5.1. Section 150-11-1.8 also requires all rail
transporters to comply with all applicable standards for generators ofhazardous waste contained in Section 5
(the State's analog to 40 CFR Part 262) of33 CSR 20. Like the West Virginia Division of Environmental
Protection, which incorporates the Federal regulations by reference, the DOH (at §I57-7-3) and PSC (at
§150-11-2) subject transporters to manifest requirements that are equivalent to the Federal regulations at 40
CFR 263.20 and 263.21. All transporters of hazardous waste are required to obtain EPA identification
numbers. In addition, transporters must comply with the State's notification requirements at §33-20-4.

The State's reporting requirements for transporters are more stringent as outlined below:

(1) With respect to the spill notification and reporting requirements, rail transporters, at §150-11-5.3.1 and
2, must also notify the Railroad Safety Division of the Public Service Commission and the West Virginia
Division of Environmental Protection, Environmental Enforcement. Highway transporters, at §157-7-6.3.1
& 6.3.2, must also notify the West Virginia Division of Highways and the Division of Environmental
Protection, Office of Waste Management.
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(2) West Virginia has included some of the language of 49 CFR 171.15 to more clearly specify when notice
is required to the National Response Center. West Virginia, at §150-11-5.3.2 and at §157-7-6.3.4 details (
the information that must be provided in the notice. The Federal regulations are not this specific. '

(3) West Virginia, at §157-7-6.4.1 requires that a report also be submitted to the State Division of
Highways, the West Virginia Division ofEnvironmental Protection and the U. S. Department of
Transportation. The State is also more stringent at these citations in that it requires that the written report be
submitted within 15 calendar days of the date of discovery of the discharge, whereas the Federal code, under
49 CFR 171.16, allows the report to be submitted within 30 days of the date of discharge.

,(4) At 157-7-6.4.2, West Virginia outlines the information that must be included in the report. The Federal
requirements are not this specific. West Virginia specifies a time frame of 15 days. The Federal regulations
do not.

B. Specific provisions amending 40 CFR Part 263 since January 1, 1983 that are included in
State statutes and requirements are asfollowsz

(1) State statutes and regulations provide that transporters transporting hazardous waste from a
generator who generates greater than 100 kg but less than 1000 kg ofhazardous waste in a
calendar month need not comply with the manifest and recordkeeping system requirements
specified in 40CFR 263.20 and 263.22 provided the requirements specified in 40 CFR
263.20(h)(1)-(4) are complied with as indicated in Revision Checklist 23 and included in
Consolidated Checklist C4.

Federal Authority: RCRA §3001(d); 40 CFR Part 263, as amended March 24, 1986 (51 FR 10146).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); 22-18-7(a)-(c); §22-1-3(c)

HWMR, 33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-6.1

150 CSR II, effective November 8, 1999:
§§150-11-2.8 through 2.8.4

157 CSR 7, effective April 28, 1999:
§157-7-3.3 through 157-7-3.3.8

Remarks of the Chief of theOffice ofLel:al Services

At HWMR §§33-20-1.6 and 33-20-6.1, West Virginia has adopted by reference the July I, 1997 version
of 40 CFR Part 263, including the Federal provision at 40 CFR 263.20(h). The State's authority to adopt
Federal rules by reference is provided by W. Va. Code §22-1-3(c). The State also has equivalent provisions
at §§150-11-2.8 through 2.8.4 in the PSC regulations and at §§157-7-3.3 through 157-7-3.3.8 in the DOH
regulations. §§22-18-5(a) and 22-18-7(a)-(c) provide the State with the authority to promulgate rules for
transporters.
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( (2) State statutes and regulations prohibit transporters from accepting wastes from an exporter
unless an EPA Acknowledgment ofConsent is attached to the manifest (except for transport
by rail and water which must comply with the requirements specified at 263.20(e)(2)&(f)(2)).
Both documents must accompany the waste en route. The transporter is required to deliver
a copy ofthe manifest to a U.S. Customs Official at the point where the waste leaves the U.S.,
and the transporter must refuse a waste for export ifhe knows the waste does not conform to
the Acknowledgment ofConsent These requirements are indicated in Revision Checklist 31
and are included in Consolidated Checklist C4.

(

(

Federal Authority: RCRA §3017; 40 CFR263.20, as amended August 8,1986 (51 FR28664).

Citation of Laws and Regulations: Date ofEnactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§§22-18-5(a); 22-18-7(b)&(c); 22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§§33-20-1.6; 33-20-6.1; 33-20-6.2

150 CSR 11, effective November 8, 1999:
§§150-11-2.1.1 (to be revised); 150-11-2.3; 150-11-2.7.3; 150-11-2.7.4

157 CSR 7, effective April 28, 1999:
§§157-7-3.1.1; 157-7-3.1.3; 157-7-3.4.3; 157-7-3.4.4
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Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-6.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 263.20, as addressed by Revision Checklist 31. The State's authority to adopt Federal rules
by reference is provided by W. Va. Code §22-1-3(c). The State's provision at HWMR §33-20-6.2 subjects
rail transporters and roadslhighway transporters to the regulations in 150 CSR 11 and 157 CSR 7,
respectively. The State has equivalent provisions at §§150-11-2.1.1, 150-11-2.3, 150-11-2.7.3, and 150-11­
2.7.4 in the PSC regulations; and at §§157-7-3.1.1, 157-7-3.1.3, 157-7-3.4.3 and 157-7-3.4.4 in the DOH
regulations. §§22-18-5(a) and 22-18-7(b)&(c) provide the State with the authority to promulgate rules for
transporters.

(3) State statutes and regulations exempt.from the land disposal requirements, transporters
who store hazardous waste shipments at transferfacilities meeting the requirements
specified in 263.12, as indicated in Revision Checklist 34 and included in Consolidated
Checklist C4.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 263.12, as amended November 7, 1986 (51 FR
40572).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective Julyl , 1999:
§33-20-1.6; §33-20-6.l

157 CSR 7, effective April 28, 1999:
§157-7-5.1; §157-7-1.6

150 CSR 11, effective November 8, 1999:
§150-11-1.11

Remarks of the Chief of the Office of Le~al Services

At HWMR §§33-20-1.6 and 33-20-6.1, West Virginia has adopted by reference the July 1, 1997 version
of 40 CFR Part 263, including the Federal provision at 40 CFR 263.12. The State's authority to adopt
Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code §§22-18-6(a)(12)(A), (B)
and (D) provide the State with the authority to promulgate regulations for the land disposal restrictions. At
§§157-7-1.6 and 157-7-5.1, the State subjects road/highway transporters to all applicable provisions of 40
CFR 263. West Virginia has also adopted an analog to 40 CFR 263.12 at §150-11-1.l1 in the PSC
regulations.

(4) State statutes and regulations provide an exemption from the transporter requirements for
transportation during an explosives or munitions emergency response and identify how the
transporter requirements apply to military munitions classified as solid waste as indicated in
Revision Checklist 156 and included in Consolidated Checklist C4.
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Federal Authority: RCRA §3001, 3003, 3004(y); 40 CFR 263.1O(e)&(f), as amended February 12, 1997
(62 FR 6622). .

W. Va. Code, 1994 Cumulative Supplement:
§§22-18-5(a); 22-18-7(a)-(c); 22-1-3(c)

HWMR, 33 CSR 20, effective Julv 1,1999:
§§33-20-1.6; 33-20-6.1

150 CSR 11, effective November 8, 1999:
§§150-11-1.13.1 & 1.13.2

157 CSR 7, effective Apri128, 1999:
§§157-7-1.6 & 5.1

Remarks of the Chief of the Office of Le~a1 Services

At HWMR §§33-20-1.6 and 33-20-6.1 and §§157-7-1.6 and 157-7-5.1, West Virginia has adopted by
reference the July 1, 1997 version of 40 CFR Part 263, including the Federal provision at 40 CFR
263.1O(e)&(f). The State's authority to adopt Federal rules by reference is provided by W. Va. Code §22-1­
3(c). The State also has equivalent provisions at §§150-11-1.13.l and 150-11-1.13.2 in the PSC regulations.
§§22-18-5(a) and 22-18/-7(a)-(c) provide the Statewith the authority to promulgate rules for transporters.

V. STANDARDS FOR FACILITIES

Federal Authority: RCRA §§3004 and 3004(e); 40 CFR 271.12 and 271.13(a), as amended on April 1, 1983
(48 FR 14146) and September 22, 1986 (51 ER 33712).

A. State statutes and regulations provide standards for hazardous waste managementfacilities
equivalent to 40 CFR Parts 264 and 266 including: 1) technical standards for tanks, containers, waste
piles, incineration, chemical, physical and biological treatmentfacilities, surface impoundments,
landfills, land treatmentfacilities, boilers and industrialfurnaces, containment buildings, corrective
action management units and temporary units 2) financial responsibility during facility operation, 3)
preparedness for andpreventionofdischarges or releases ofhazardous waste, 4) contingency plans and
emergency procedures, 5) closure andpost-closure requirements, includingfinancial requirements
ensuring that money will be available during these periods for monitoring and maintenance, 6) ground­
water monitoring, 7) security to prevent unauthorized access to the facility, 8) facility personnel
training, 9) inspections, monitoring, recordkeeping and reporting; 10) manifest requirements, and 11)
other requirements to the extent they are included in 40 CFR Parts 264 and 266. These standards for
hazardous waste managementfacilities are as indicated in Consolidated Checklists C5 (formerly
Checklist IVA) and C7 which include the changes made by Revision Checklists 1, 13, 14, 16, 17D, 17
E, 17 F, 17 G, 17H, 171,17 J, 17K, 17L, 19, 24, 27, 28, 30, 34, 37, 39, 40, 43,44 B, 45, 48, 50, 52, 54,
55,64,66, 74, 77, 78, 79,82,85,87, 91, 92, 94, 96,98,100,101,102,105,109,111,112,113,114,118,
120, 121, 122, 124, 125, 126, 127, 131, 133, 135, 136, 137, 142A, 142B, 142C, 142D, 145, 154, 156, and
158.

Federal Authority: RCRA §3004; 40 CFR Parts 264 and 266, as amended January 28, 1983 (48 FR 3977),
January 4, 1985 (50 ER 614), January 14, 1985 (50 FR 1978), Apri111, 1985 (50 FR 14216), April 30,
1985 (50 ER 18370), July 15, 1985 (SO ER 28702), August 20,1985(50 FR 33541), November 29, 1985
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(50 FR 49164), May 2, 1986 (51 FR 16422), July 11, 1986 (51 FR 25350), July 14, 1986 (51 FR 25422),
August 15, 1986 (51 FR 29430), August 8, 1986 (51 E& 28556), November 7, 1986 (51 FR 40572),
November 19, 1986 (51 FR41900), April 13, 1987 (52 FR 11819), June 4,1987 (52 FR21010), June 5,
1987 (52 FR 21306), July 8, 1987 (52'EB, 25760), July 9, 1987 (52 E& 25942), November 18, 1987 (52 FR
44314), December 1,1987 (52 FR45788), December 10,1987 (52 E&46946), July 19,1988 (53 FR
27164), August 17, 1988 (53 ER 31138), September 1, 1988 (53 FR 33938), September 2, 1988 (53 FR
34079), September 28, 1988 (53 FR 37912), October 11, 1988 (53 FR 39720), August 14, 1989 (54 FR
33376), September 6, 1989 (54 FR 36967), March 29, 1990 (55 FR 11798), May 9, 1990 (55 FR 19262),
June 1, 1990 (55 ER 22520), December 6, 1990 (55 FR 50450), February 21,1991 (56 FR 7134), June 13,
1991 (56FR27332),July 1,1991 (56FR30192),July 1,1991 (56FR30200), July 17, 1991 (56FR
32688), August 27, 1991 (56 FR 42504), September 5, 1991 (56 FR 43874), January 29, 1992 (57 FR
3462), February 18, 1992 (57 FR 5859), March 6, 1992 (57 FR 8086), June 22, 1992 (57 FR 27880),
August 18, 1992 (57 FR 37194), August 25, 1992 (57 FR 38558), July 1,1991 (56 FR 30200), September
10,1992 (57 FR41566), September 16,1992 (57 FR42832), September 30,1992 (57 FR44999),
November 18, 1992 (57 ER 54452), December 24, 1992 (57 FR 61492), February 16, 1993 (58 FR 8658),
May 3, 1993 (58 FR 26420), May 24, 1993 (58 FR 29860), June 11, 1993 (58 FR 33341), July 20,1993
(58 FR 38816), August 31, 1993 (58 FR 46040), November 9, 1993 (59 FR 59598), March 24, 1994 (59
FR 13891), June 10, 1994 (59 E& 29958), July 28,1994 (59 FR 38536), August 24, 1994 (59 FR 43496),
September 19, 1994 (59 FR 47982), December 6, 1994 (59 FR 62896), January 3, 1995 (60 FR 242), and
May 11, 1995 (60 FR 25492), May 19, 1995 (60 FR 26828), July 11, 1995 (60 FR 35703), September 29,
1995 (60 FR 50426), November 13, 1995 (60 FR 56952), February 9,1996 (61 FR 4903), June 5, 1996 (61
FR 28508), November 25, 1996 (61 FR 59932), February 12, 1997 (62 FR 6622), and June 13, 1997 (62 FR
32452).

Citation of Laws and Regulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(4); §22-18-6(a)(l2)-(15); §22-18-7(e); §22-18-23;
§22-18-25(l); §22-1-3(c); §22-5-1; §22B-3-4; §22-12-4; §22-l8-5(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.1 through 7.8; §33-20-9; §33-20-4

45 CSR 25, effective June 1, 1999:
§45-25-4

W. Va. Environmental Quality Board, Legislation Rules, 46 CSR 12, effective July 1, 1998:

Remarks of the Chief of the Office of Legal Services

(

(

West Virginia Code §22-18-6(a)(4) requires the Director of the Division of Environmental Protection
(DEP) to promulgate regulations establishing performance standards for new treatment, storage and disposal
(ISD) facilities. Those regulations are applicable to owners and operators of such facilities. The language of
§22-18-6(a)(4) is largely equivalent to that found in RCRA §3004(a). In addition, under §22-18-25(1), the
State has the authority to require the use of specific financial mechanisms. At §22-18-6(a)(4)(F), West
Virginia includes language which provides, in pertinent part, "however, no private entity may be precluded by
reason of criteria established under this subsection from the ownership or operation of facilities providing
hazardous waste treatment, storage or disposal services where such entity can provide assurances of financial
responsibility and continuity of operation consistent with the degree of duration of risks associated with the (
treatment, storage or disposal of specified hazardous waste..." This wording is identical to RCRA §
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3004(a)(6) and the second sentenceat RCRA § 3004(a)(7). Thus, the statutoryauthority ofDEP to regulate
( TSD facilities and require fmancial assurance is in accordance with the authority of EPA as set out in RCRA.

Additionalauthorities are provided-by W. Va. Code §§22-18-6(a)(12)-(15) to promulgate rules and
regulationsfor a wide range of activities including, but not limitedto, landdisposal restrictions, hazardous
waste fuels, air pollution,used oil and other rules as are necessary to effectuate the purposes of the Hazardous
Waste Management Act. Under 22-18-5(a), 22-18-6(a) and 22-18-23, the State has the broad authorityto
perform any and all acts necessaryto carry out the purposes and requirements of RCRA SubtitleC and to
adopt rules that are consistentwith, but no moreexpansive in coverage nor more stringentin effect than the
Federalregulations. Finally, §22-18-6(a)(12)(D) providesthe Statewith the authority to grant exemptions
and variances and to promulgateregulations to allowthe State to assume primacyfor the administration of
the Federalhazardouswaste management program, in particular, the HSWA amendments.

At W. Va. Code §22-l8-25(2)-(4), West Virginia has authority that is analogous to RCRA §3004(t)(2)­
(4) regarding direct action against guarantorsof closureand post-closure care. West Virginia is not seeking
authorization for these provisionsbecausethey are not delegable to States (see the June 15, 1992 Guidance
document addressing "Statutory (Nonchecklisted) Provisions"in the StateAuthorization Manual (SAM».

(

(

As with transportation, there are certainphases or portionsof the regulation of TSD facilities that fall
within the authorityof several differentState entities. The regulation of facilities falls withinthe jurisdiction
of two Officeswithin the Divisionof Environmental Protection (DEP)andwithin thejurisdictionof the
Environmental QualityBoard. The Officeof Waste Management withinthe DEP has rulemaking, permitting
and enforcement authorityfor treatment, storage and disposal facilities otherthan incinerators. The Officeof
Air Quality,also within DEP, has such authorityfor incinerators and is tasked,underW. Va. Code §§22-18­
6(a)(13)(A)and 22-5-1, with preventingair pollutionand protecting air qualityas well as havingjurisdiction
and responsibilityover performancestandards and treatmentdevices regarding air emissions from all
hazardouswaste facilities. The Environmental QualityBoard,underits authority at §§22B-3-4 and 22-12-4,
has rulemaking authorityfor both the State's Water Pollution ControlAct and settingwater qualitystandards
for all hazardouswaste facilities.

The State's hazardouswaste regulations reflectdie division of responsibilities between the Officeof
Waste Management and the Officeof Air Quality. At §33-20-4, the Statehas notification requirements for
any person that engagesin a hazardouswaste activityand at §§33-20-1.6 and 33-20-7.2, West Virginia's
Officeof Waste Management has incorporated by reference, the July 1, 1997versionof 40 CFR Part 264,
except for:

(1) the groundwaterquality standards requirements at 40 CFR 264.92,264.94 and 264.99(g);

(2) the incineratorrequirements at 40 CFR 264.341,264.342,264.343,264.344,264.345 and
264.347;

(3) the air emission standards at 40 CFR Part 264, SubpartsAA,BB and CC; and

(4) at §33-20-7.4, West Virginiaindicates that the provisions of 40 CFR 264.12(a)(1)and (2) are
retainedby EPA, but the State requires that the Chiefof the Officeof Waste Management receive identical
notification. This difference makes the State more stringent.

The Statehas also adopted the 40 CFR Part 266 standardsby reference. However, the rules of the Office
of Air Quality applies as it relates to the State's analogto 40 CFR Part 264, Subpart H. The State's authority
to adopt the Federalregulationsby reference is providedby 22-1-3(c).
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With respect to the 40 CFR 264.94 groundwater monitoring standards, West Virginia, at 33-20-7.5.b,
subjects owners and operators to the groundwater protection standards at 46 CSR 12. W. Va. Code §22-12-4
gives the Environmental Quality Board "the sole and exclusive authority to promulgate standards ofpurity
and quality for groundwater of the state ..." W. Va. Code §22-l8-6(a) requires the State's regulations to be
equivalent to and no more stringent than the Federal regulations. Therefore, the State's provision at §46-12­
4.1 provides that "Nothing in [the West Virginia] rule prohibits the Office of Waste Management, acting in
accordance with federal regulations, from using criteria other than the standards specified in [46 CSR 12] for
purposes of determining the need for corrective action at hazardous waste treatment, storage or disposal
facilities, as provided in 40 C.F.R. Parts 264 and 265, Subpart F." Therefore, in any instance where the 46
CSR 12 standard is less stringent than the Federal requirements, the 40 CFR 264.94 standards apply.

Instead of the Federal requirements at 40 CFR 264.99(g), West Virginia, at §33-20-7.5.c, requires that
the Chief of the Office of Waste Management specify in the facility permit the frequencies for collecting
samples required under 40 CFR 264.99(g). The State also requires that the frequency be no less than once
every five years. The Federal regulation at 40 CFR 264.99(g) does not specify that the sample collection
frequency be written into the facility permit, Rather, owners and operators are required to collect samples at
least once annually. West Virginia does not consider its requirements to beless stringent than the Federal
requirements. Under 40 CFR 270.32(a), the Regional Administrator has the authority to establish permit
conditions for monitoring, as required on a case-by-case basis. Under the State's regulations, it is the chief
who specifies the frequency of sample collection and specifies that frequency in the facility permit. The
frequency of sample collection is determined on a case-by-case basis by the chief to allow him to require
sampling more frequently than once a year if required. In the Memorandum of Agreement with EPA, West
Virginia has agreed to require sample collection at least annually. Therefore, under no situation will the
frequency be less than what would be required under the Federal program. W. Va. Code §22-l8-5(c) gives
the Director the authority and the discretion to enter agreements with other agencies, including EPA, as
necessary to implement the provisions of the State's Hazardous Waste Management Act.

Under its authority at W. Va. Code 22-18-6(a)(l3)(A) and 22-5-1, the Office of Air Quality has
requirements in 45 CSR 25 for owners and operators who burn hazardous wastes in incinerators, boilers and
industrial furnaces, owners and operators of wastewater treatment units, and all owners and waste treatment,
storage and disposal facilities regarding air emissions from such facilities. As under the Federal code, an
owner and operator of a pathological waste is not subject to the air regulations (§45-25-4.l5): however,
mixtures of infectious waste and hazardous waste listed in 40 CFR 261, Subpart D are considered to be
hazardous waste and are subject to the air regulations when incinerated. At §§45-25-1.5, 45-25-3.2 and in
Table 25-A of 45 CSR 25, the State incorporates by reference, the July 1, 199740 CFR Part 264, Subparts
0, AA BB and CC and Part 264, Subpart X. Thus, the State's regulations regarding air emissions are
equivalent to the Federal regulations.

Sections 45-25-4.2 through 45-25-4.11 have additional requirements designed to ensure the protection of
public health and the environment. For example, 45-25-4.11 requires all landfills, surface impoundments,
and land treatment facilities to locate, design, construct, operate, maintain and close in a manner that will
assure protection of human health and the environment. Per discussion with EPA, West Virginia is not
seeking authorization for the Office of Air Quality provision at §45-25-4.12 which requires owners and
operators ofhazardous waste treatment, storage and disposal facilities to use best available control
technology (BACT) to limit the discharge ofhazardous waste constituents to the atmosphere.

(

(

B. State statutes and regulations providefor interim status and include interim status standards
for hazardous waste management facilities covered by 40 CFR Part 265 as indicated in (
Consolidated Checklist 06 (formerly Checklist IVB) which includes the changes made by \
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Revision Checklists 1, 3,10,13,14,15,16,17 E, 17 F, 17H, 19,24,25,27,28,30,34,36,
39,43, 44 C, 48, 50, 52, 54, 64, 74, 78, 79, 82, 85, 87, 91, 92, 94, 96, 99, 100, 101, 102, 108,
109,111,113,118,120,121,122,124,126,131,137, 142A, 142B, 142C, 142D, 145,154, 156
and 158. Specific requirements are as follows: .

(1) State statutes and regulations authorize owners and operators ofhazardous waste
managementfacilities that would qualify for interim status under the federal program
to remain in operation until afinal decision is made on the permit application,·

(2) State law and regulations authorize continued operation ofhazardous waste
managementfacilities provided that owners and operators ofsuch facilities comply
with standards at least as stringent as EPA's interim status standards at 40 CFR Part
265,·.and

(3) State law and regulations assure that any facility qualifyingfor State interim status
continues to qualify for Federal interim status.

Federal Authority." RCRA §3005(e); 40 CFR Part 265, as amended January 28, 1983 (48 FR 3977),
November 22, 1983 (48 ER 52718), November 21, 1984 (49 FR 46094), January 4, 1985 (50 FR 614),
January 14, 1985 (50 ER 1978), April 23, 1985 (50 FR 16044), April 30, 1985 (50 FR 18370), July 15,
1985 (50 FR28702), November 29,1985 (50 FR49164), November 19,1986 (51 FR41900), May 2,1986
(51 FR 16422), May 28,1986 (51 FR 19176), July 11,1986 (51 FR25350), July 14,1986 (51 ER25422),
August 15,1986 (51 FR29430), August 8,1986 (51 :ER28556), November 7,1986 (51 ER40572), March
19,1987 (52 FR 8704), July 8,1987 (52 FR25760), November 18,1987 (52 FR44314), December 1, 1987
(52 FR45788), July 19,1988 (53 ER27164), August 17, 1988 (53 FR31138), September 1,1988 (53 FR
33938), September 2, 1988 (53 FR 34079), September 28, 1988 (53 FR 37912), August 14, 1989 (54:ER
33376), March 29, 1990 (55 FR 11798), June 1, 1990 (55 FR 22520), June 21, 1990 (55 FR 25454),
December 6,1990 (55 FR 50450), February 21, 1991 (56 FR 7134), April 26, 1991 (56 ERI9290), June
13, 1991 (56 FR 27332),]uly 1, 1991 (56 FR 30192), July 1, 1991 (56 FR 30200), July 17, 1991 (56 FR
32688), August 27, 1991 (56 ER 42504), December 23, 1991 (56 FR 66365), January 29, 1992 (56 FR
3462), February 18, 1992 (56 FR 5859), March 6, 1992 (57 ER 8086), July 10, 1992 (57 FR 30657),
August 18, 1992 (57 FR 37194), August 25, 1992 (57 FR 38558), September 16, 1992 (57 FR 42832),
November 18, 1992 (57 ER 54452), December 24, 1992 (57 FR 61492), February 16, 1993 (58 FR 8658),
May 3, 1993 (58 EB. 26420), May 24, 1993 (58 FR 29860), June 17, 1993 (58 EB..33341), August 31, 1993
(58 FR 46040), March 4, 1994 (59 FR 13891), September 19, 1994 (59 FR 47982), December 6, 1994 (59
FR 62896), January 3, 1995 (60 FR 242), and May 11, 1995 (60 FR 25492), May 19, 1995 (60 FR 26828),
July 11, 1995 (60:ER 35703), September 29, 1995 (60 FR 50426), November 13, 1995 (60 FR 56952),
February 9, 1996 (61 FR 4903), June 5, 1996 (61 EB. 28508), November 25, 1996 (61 FR 59932), February
12, 1997 (62 ER 6622), and June 13, 1997 (62 FR 32452).

Citation of Laws and Re~lations; Date of Enactment and Ado.ption

w. Va. Code, 1994 Cumulative Supplement:
§22-18-11; §22-18-5(a); §22-18-23; §22-1-3(c); §22-18-6(a)(4)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-8.1 through 8.6

45 CSR 25, effective June 1, 1999:
§45-25-3.2; §45-25-1; §45-25-4
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Remarks of the Chief of the Office of Legal Services

Pursuant to W. Va. Code §22-l8-ll, any owner or operator of a facility required to have a permit under
Article 18, will be treated as having been issued such permit until a fmal administrative disposition is made of
an application for the required permit. However, to be eligible for this interim status, the facility must have
been in existence on July 9, 1981 (the effective date of the State's hazardous waste regulations) and must
have been operating and continue to operate in compliance with the interim status requirements of the Federal
government that have been established pursuant to RCRA §3005. The facility must also operate so as to "not
cause or create a substantial risk of a health hazard or public nuisance or a significant adverse effect upon the
environment." The owner or operator of the facility must also apply for a permit in accordance with
appropriate rules, regulations and statutory requirements. The transition program in West Virginia is
equivalent to the RCRA interim status scheme. No facility can qualify for interim status in West Virginia
unless it likewise does so at the Federal level. Thus, a state facility must be in existence on November 19,
1980, in order to qualify as an interim status facility.

The State's statutory provision at Va. §22-l8-ll does not specifically address newly regulated facilities.
However, under §§22-l8-5(a) and 22-18-23, West Virginia has the broad authority to adopt rules necessary
to carry out the purposes and requirements of RCRA Subtitle C and to ensure that the State's regulations are
consistent with and equivalent to the Federal code. Thus, the State has the authority to promulgate interim
status regulations for newly-regulated facilities. W. Va. Code §22-l8-6(a)(4) requires the Director ofDEP to
promulgate regulations establishing performance standards for existing treatment, storage and disposal
facilities. Further, §§33-20-1.6 and 33-20-8 of the hazardous waste regulations adopt by reference, the July
1, 1997 version of 40 CFR Part 265. Sections 45-25-1.5, 45-25-3.2 and Table 25-A of the Office of Air
Quality regulations also incorporates by reference, Subparts 0, P, AA, BB and CC of the July 1, 1997
version of 40 CFR Part 265. The State also subjects facilities to the requirements at 45-25-4.2 through 45­
25-4.11. The authority for West Virginia to incorporate the Federal regulations by reference is provided by
W. Va. Code §22-1-3(c).

C. Specific provisions amending 40 CFR Parts 264, 265 and 266 since January 1,1983 which
are included in State statutes and requirements are listed below. Also included are specific
State statutes and regulations regarding 1) criminalpenalties for waste fuel and used oil
fuel requirement violators, and 2) exceptions to burning and blending ofhazardous waste as
specified in RCRA §§3004(q)(2)(A) and 3004(r)(2)& (3). These latter provisions are not
addressed by a Revision Checklist

(1) State statutes and requirements providefor the requirements regarding the biennial
report, unmanifested waste report and additional reporting as indicated in Revision
Checklist 1 and included in Consolidated Checklists C5 and C6. As also indicated in
these same checklists, facilities must also submit ground-water monitoring data
annually to the State Director as specified in 40 CFR 265.94.

Federal Authority: RCRA §3004; 40 CFR Parts 264 and 265, as amended January 28, 1983 (48 FR 3977).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a)&4(b),(6); §22-18-23

33 CSR 20, effective July 1, 1999:
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§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Le~al Services

At §33-20-1.6, §33-20-7.2 and §33-20-8.1, West Virginia incorporates by reference the July 1, 1997
version of 40 CFR Parts 264 and 265 which includes the provisions addressed by the listed checklists. W.
Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by reference. In
addition, W. Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23 give the Director the broad authority to
perform any and all acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to
adopt rules that are consistent with, but no more expansive in coverage nor more stringent in effect than, the
Federal regulations. §22-18-6(a)(4)(B) and (a)(6) provide specific authorities to assure adequate reporting.

(2) State statutes and regulations contain requirements in which interim status standards apply
tofacilities identified in 40 CFR 265. 1(b) and as specified in 40 CFR 265. 1(a) as indicated
in Revision Checklists 3 and 10 and included in Consolidated Checklist C6.

Federal Authority: RCRA §3004; 40 CFR Part 265, as amended November 22, 1983 (48 FR 52718) and
November 21, 1984 (49 FR 46095).

Citation of Laws and Regulations· Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l-3(c); §22-18-5(a); §22-18-6(a); §22-18-11; §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-8.1; §33-20-8.2

Remarks of the Chief of the Office of Le~al Services

At §33-20-1.6 and §33-20-8.1, West Virginia incorporates by reference, the July 1, 1997 version of 40
CFR Part 265 which includes the provisions addressed by the listed checklists. W. Va. Code §22-1-3(c)
gives the State the authority to adopt Federal regulations by reference. In addition, W. Va. Code §§22-18­
5(a), 22-18-6(a) and 22-18-23 give the Director the broad authority to perform any and all acts necessary to
carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are consistent with, but
no more expansive in coverage nor more stringent in effect than, the Federal regulations.

(3) State statutes and regulations define hazardous waste and impose management standards so
as to control all the hazardous waste controlled under 40 CFR Parts 261, 264, 265 and 266
as indicated in Revision Checklists 13 and 37 and included in Consolidated Checklists C5,
C6 andC7.

Federal Authority: RCRA §§3001 and 3004; 40 CFR Parts 261, 264, 265 and 266, as amended January 4,
1985 (50 FR 614), April 11, 1985 (50 FR 14216), August 20, 1985 (50 FR 33541), and June 5, 1987 (52
FR21306).

Citation of Laws and Regulations: Date of Enactment and Adoption
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W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a); §22-18-6(a)(2); §22-18-6(a)(4); §22-18-6(a)(l2)-(l5)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1; §33-20-7.2; §33-20-8.l; §33-20-9.1

45 CSR 25, effective June 1, 1999:
§45-25-3.1; §45-25-3.2.

Remarks of the Chief of theOffice of Le~al Services

As discussed earlier in the section on "Identification and Listing", West Virginia has the required
authority under W. Va. Code §22-18-6(a)(2) to define hazardous waste, and has adopted by reference the
Federal definition in its hazardous waste and Office ofAir Quality regulations. The State's authority to
promulgate rules for hazardous waste management is provided by W. Va. §§22-18-6(a), 22-18-6(a)(4) and
22-18-6(a)(l2)-(l5). At §§33-20-1.6, 33-20-3.1, 33-20-7.2, 33-20-8.1 and 33-20-9.1, West Virginia
incorporates by reference, the July 1, 1997 version of 40 CFR Parts 261, 264,265 and 266, which include the
provisions addressed by the listed checklists. W. Va. Code §22-1-3(c) gives the State the authority to
incorporate Federal regulations by reference.

(4) State statutes and regulations contain special management standards for facilities managing
dioxin wastes andprohibitions applicable to permitted and interim status facilities as
provided in 40 CFR Parts 264 and 265 and indicated in Revision Checklist 14. These
requirements are also included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §3004; 40 CFR Parts 264 and 265, as amended January 14, 1985 (50 FR 1978).
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Citation of Laws and ReIDllations: Date of Enactment and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a); §22-18-6(a)(4); §22-18-6(a)(12)-(15)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

45 CSR 25, effective June 1, 1999:
§45-24-3.1; §45-25-3.2

Remarks of the Chief of the Office of Legal Services

The State's authority to promulgate rules for hazardous waste management is provided by W. Va. §§22­
18-6(a), 22-l8-6(a)(4) and 22-18-6(a)(l2)-(l5). At §§33-20-1.6, 33-20-7.2 and 33-20-8.1, West Virginia
adopts and incorporates by reference, the July 1, 1997 version of 40 CFR Parts 264 and 265 which include
the provisions addressed by the listed checklists. W. Va. Code §22-1-3(c) gives the State the authority to
adopt Federal regulations by reference.

(5) State statutes and regulations require that closure andpost-closure requirements and
special requirements for containers apply to interim status landfills as indicated in Revision
Checklist 15 and included in Consolidated Checklist C6.

Federal Authority: RCRA §3004; 40 CFR 265.310 and 265.315, as amended April 23, 1985 (50 FR
16044).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l-3(c); §22-18-6(a); §22-18-6(a)(4); §22-18-6(a)(13)(A)&(B); §22-18-6(a)(l5); §22-18­
11; §22-18-5(a); §22-18-23; §22-18-8(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-8.1

45 CSR 25, effective June 1, 1999:
§45-25-4.11

Remarks of the Chief of the Office of Legal Services

The State has the requisite authority to promulgate rules addressing closure and post-closure
requirements for containers as per §§22-18-6(a)(4), 22-18-6(a)(13)(A) and (B), 22-18-6-(a)(15), and 22-18­
8(c). At §33-20-1.6 and 33-20-8.1, West Virginia adopts and incorporates by reference, without changes, the
July IJ~97 version of the Federal provisions at 40 CFR 265.310 and 265.315. W. Va. Code §22-1-3(c)
gives the State the authority to incorporate Federal regulations by reference. In addition, §45-25-4.11 of the
Office of Air Quality regulations specifies that "all landfills, surface impoundments, and land treatment
facilities shall be ... closed in a manner that will assure protection of human health and the environment."
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(6) State statutes and regulations allowa variance to the two-footfreeboard requirementfor
surface impoundments, allow a variancefor placement ofignitable or reactive wastes in
surface impoundments and clarify the allowable treatment mechanisms at land treatment
units as indicated in Revision Checklist 15 and included in Consolidated Checklist C6.

(

Federal Authority: RCRA §3004; 40 CFR 265.222,265.229 and 265.272, as amended Apri123, 1985 (50
FR 16044).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); 22-18-6(a)(l2)(D); §22-18-5(a); §22-18-23; §22-18-6(a)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

West Virginia's W. Va. Code §22-18-6(a)(l2)(D) gives the State Director the authority to promulgate
rules that include variances as appropriate to allow the State to assume primacy for the administration of the
Federal hazardous waste management program under RCRA. Under W. Va. Code §22-1-3(c), the State has
the authority to adopt Federal regulations by reference. At §§33-20-1.6 and 33-20-8.1, West Virginia has
adopted by reference, without changes, the July 1, 1997 version of the 40 CFR Part 265 requirements
addressed by the checklists. Further, the Office of Air Quality regulations, at §45-25-4.11, requires land
treatment facilities to be located, designed, constructed, operated, and maintained in a manner that ensures
protection of human health and the environment.

(7) State statutes and regulations require the use ofa paintfilter test to determine the absence
or presence offree liquids in either a containerized or bulk waste as indicated in Revision
Checklists 16, 17 F and 25 and included in Consolidated Checklists C5, C6 and C9.

Federal Authority: RCRA §§3004 and 3005; 40 CFR Parts 264, 265 and 270, as amended Apri130, 1985
(50 FR 18370), July 15,1985 (50 FR28702), and May 28,1986 (51 FR 19176).

Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(l2)(D); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20·7.2; §33-20-8.1; §33-20-11.1
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Remarks of the Chief of the Office of Legal Services

At the 33 CSR 20 citations listed above, West Virginia adopts and incorporates by reference, without
changes, the Federal provisions addressed by the checklists. W. Va. Code §22-l-3(c) provides the State with
the authority to adopt Federal regulations by referesnce. The State's statutory provisions at W. Va. Code
§§22-l8-5(a), 22-l8-6(a)(12)(D) and 22-18-23 provide the State with the broad authority to promulgate
rules addressing the Federal requirements in a manner that is consistent with and equivalent to the Federal
regulations that are necessary to allow the State to assume primacy for the administration of the Federal
hazardous waste management program under RCRA Subtitle C.

(8) State statutes and regulations require that the permittee, no less often than annually, certify
in the operating record.I} the existence ofa program to minimize the amount and toxicity of
the generated wastes and 2) that the proposed method oftreatment, storage or disposal
minimizes present andfuture threat to human health and the environment as indicated in
Revision Checklist 17D and included in Consolidated Checklist C5.

Federal Authority: RCRA §§3004 and 3005(h); 40 CFR 264.70 and 264.73, as amended July 15, 1985 (50
EE,28702).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-l8-6(a)(12)(D); §22-l8-23; §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1; §33-20-l1.1

Remarks of the Chief of the Office of Legal Services

At the 33 CSR 20 citations listed above, West Virginia has incorporated by reference, without changes,
the Federal provisions addressed by the checklists. W. Va. Code §22-1-3(c) provides the State with the
authority to adopt Federal regulations by reference. The State's statutory provisions at W. Va. Code §§22­
l8-5(a), 22-l8-6(a)(l2)(D) and 22-18-23 provide the State with the broad authority to promulgate rules
addressing the Federal requirements in a manner that is consistent with and equivalent to the Federal
regulations that are necessary to allow the State to assume primacy for the administration of the Federal
hazardous waste management program under RCRA Subtitle C.

(9) State statutes and regulations prohibit the land disposal ofhazardous waste prohibited
under 40 CFR Parts 264 and 265 as indicated in Revision Checklist 17E and included in
Consolidated Checklists C5 and C6. Land disposal includes, but is not limited to, placement
in landfills, surface impoundments, waste piles, deep injection wells, land treatment
facilities, salt dome and bedformations and underground mines or caves. "Deep injection
well" means a well usedfor the underground injection ofhazardous wastes other than a
well to which RCRA §3020 applies.

Federal Authority: RCRA §§3004(b)-(q); 40 CFR 264.18, and 265.18, as amended July 15, 1985 (50 FR
28702).
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Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(l2)(A), (B) & (D); §22-18-23; §22-18-6(a); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-l.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Le~al Senrices

At §33-20-1.6, 33-20-7.2 and 33-20-8.1, West Virginia adopts and incorporates by reference, without
changes, the 40 CFR 264.18 and 265.18 provisions. W. Va. Code §22-1-3(c) provides the State with the
authority to adopt Federal regulations by reference. The statutory provisions at W. Va. Code §§22-18­
6(a)(l2)(A) and (B) give the State the authority to establish standards and prohibitions relating to the
management ofhazardous waste by land disposal methods. In addition, W. Va. Code §§22-18-5(a), 22-18­
6(a)(12)(D) and 22-18-23 provide the State with the broad authority to promulgate rules addressing the
Federal requirements in a manner that is consistent with and equivalent to the Federal regulations that are
necessary to allow the State to assume primacy for the administration of the Federal hazardous waste
management program under RCRA Subtitle C, in particular the HSWA amendments.

(10) Effective November 8,1984 State statutes and regulations prohibit the placement ofany
non-containerized or bulk liquid hazardous waste in any salt dome or salt bedformation,
any underground mine or cave except as provided in 40 CFR 264.18(c) and 40 CFR
265.18(c) as indicated in Revision Checklist 17£ and included in Consolidated Checklists
C5 and C6. Furthermore, State statutes and regulations prohibit the placement ofany other
hazardous waste in such formations until a permit is issued.

Federal Authority: RCRA §3004(b); 40 CFR264.18 and 265.18, as amended July 15,1985 (50 FR28702);
40 CFR 264.600 g ~., December 10, 1987 (52 FR 46946).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(l2)(B); §22-l8-6(a)(12)(D); §22-l8-23; §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1·

Remarks of the Chief of the Office of Le~al Senrices

(

(

At §33-20-1.6,33-20-7.2 and 33-20-8.1, West Virginia adopts and incorporates by reference, without
changes, 40 CFR 264.18 and265.18 provisions. W. Va. Code §22-1-3(c) provides the State with the
authority to adopt Federal regulations by reference. The statutory provision at W. Va. Code §22-18-
6(a)(12)(B) specifically gives the State the authority to establish standards and prohibitions relating to the
land disposal of1iquid hazardous wastes or free liquids wastes. In addition, W. Va. Code §§22-18-5(a), 22­
18-6(a)(l2)(D) and 22-18-23 provide the State with the broad authority to promulgate rules addressing the
Federal requirements in a manner that is consistent with and equivalent to the Federal regulations that are
necessary to allow the State to assume primacy for the administration of the Federal hazardous waste (
management program under RCRA Subtitle C, in particular the HSWA amendments. -,
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(11) State statutes and regulations contain the following requirements regarding liquids in
landfills as indicated in Revision Checklists 17 F and 25 and included in Consolidated
Checklists C5, C6 and C9:

(a) Effective May 8, 1985, there is a ban on the placement ofbulk or non-containerized
liquid hazardous waste or hazardous waste containingfree liquids in any landfill
pursuant to 40 CFR 264.314 and 265.314, as amended July 15,1985 and May 28,
1986.

(b) Effective November 8,1985, there is a ban on the placement ofnon-hazardous liquids
in landfills unless the owner or operator satisfies the criteria set forth in 40 CFR
264.314(e), 265.314(e), as amended July 15,1985 and May 28,1986.

(c) Bulk or non-containerized liquid wastes or wastes containingfree liquids may be
placed in a landfill prior to May 8, 1985, only ifthe requirements of40 CFR
264.314(a) and 265.314(a) are met.

Federal Authority: RCRA §3004(c); 40 CFR 264.314,265.314 and 270.21(h), as amended July 15, 1985
(50 FR 28702) and May 28, 1986 (51 FR 19176).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22.:18-6(a)(l2)(B; §22-18-6(a)(l2)(D); §22-18-23; §22-1-3(c); §22-18-6(a)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

At the §33-20-1.6, 33-20-7.2, 33-20-8-.1 and 33-20-11.1, West Virginia adopts and incorporates by
reference, without changes, the 40 CFR 264.314,265.314 and 270.21(h) provisions. W. Va. Code §22-1­
3(c) provides the State with the authority to adopt Federal regulations by reference. The statutory provision
at W. Va. Code §22-18-6(a)(l2)(B) specifically gives the State the authority to establish standards and
prohibitions relating to the land disposal of liquid hazardous wastes or free liquid wastes. In addition, W. Va.
Code §§22-18-5(a), 22-18-6(a)(12)(D) and 22-18-23 provide the State with the broad authority to
promulgate rules addressing the Federal requirements in a manner that is consistent with and equivalent to the
Federal regulations that are necessary to allow the State to assume primacy for the administration of the
Federal hazardous waste management program under RCRA Subtitle C, and in particular the HSWA
amendments.

(12) State statutes and regulations prohibit the use ofwaste oil or other materials contaminated
with hazardous wastes (except ignitable wastes) as a dust suppressant as indicated in
Revision Checklist 17 G and as included in Consolidated Checklist C7.

Federal Authority: RCRA §3004(l); 40 CFR 266.23, as amended July 15, 1985 (50 FR 28702).

Citation of Laws and Regulations: Date of Enactment and Adoption
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W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(14); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-9

Remarks of the Chief of the Office of Le~al Services

At the §33-20-1.6, 33-20-9, West Virginia adopts and incorporates by reference, without changes, the 40
CFR 266.23 provision. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal
regulations by reference. The statutory provision at W. Va. Code §22-18-6(a)(14) specifically gives the State
authority to promulgate rules as may be necessary to protect public health and the environment from any
hazard associated with the management ofused oil and recycled oil. In addition, W. Va. Code §22-18-23
provides the State with the broad authority to promulgate rules that are consistent with and equivalent to the
Federal regulations.

(13) State statutes and regulations require that new units, expansions and replacements of
interim status waste piles meet the requirements for a single liner and leachate collection
system in regulations applicable to permitted waste piles as indicated in the Revision
Checklist 17H and included in Consolidated Checklist C6.

Federal Authority: RCRA §3015(a); 40 CFR 265.254.

Citation of Laws and Regulations' Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a)(4)(D); §22-18-23; §22-18-6(a)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-8.1

Remarks of the Chief of the Office ofLe~al Services

West Virginia adopts and incorporates by reference, without changes 40 CFR 265.254 at §§33-20-1.6
and 33-20-.8.1. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations
by reference. The statutory provision at W. Va..Code §22-18-6(a)(4)(D) provides the State with the
authority to promulgate rules establishing performance standards for the location, design and construction of
hazardous waste treatment, storage and disposal interim status facilities and §22-18-23 requires the State's
program to be equivalent to and consistent with the Federal program.

(14) State statutes and regulations require that:

(a) New units, expansions and replacement units at interim status landfills and surface
impoundments andpermitted landfills and surface impoundments meet the
requirements for double liners and leachate collection systems applicable to new
permitted landfills and surface impoundments in 40 CFR 264.221 and 264.301 and in
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40 CFR 265.221 and 265.301 as indicated in Revision Checklists 17Hand 77 and
included in Consolidated Checklists C5 and C6.

(b) Facilities which comply in goodfaith need not retrofit at permit issuance unless the
liner is leaking as provided in 40 CFR 264.221,264.301,265.221 and 265.301 as
indicated in Revision Checklist 17H and included in Consolidated Checklist C6.

(c) Variances from the above requirements are optionaL However, the availability ofsuch
variances is restricted as provided in 40 CFR 264.221,264.301,265.221 and 265.301
as indicated in Revision Checklist 17H and included in Consolidated Checklists C5
andC6.

Federal Authority: RCRA §3015(b); 40 CFR 264.221,264.301,265.221 and"265.301, as amended July 15,
1985 (50 FR 28702) and May 9, 1990 (55 FR 19262).

Citation of Laws and Regulations: Date of Enactment and Adoption

w. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a)(4)(D); §22-18-6(a)(l2)(D); §22-18-23; §22-18-6(a)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

45 CSR 25, effective June I, 1999:
§45-25-4.11; §45-25-4.7; §45-25-4.10

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR 264.221,264.301,
265.221 and 265.301 at §§33-20-1.6, 33-20-7.2 and 33-20-.8.1. W. Va. Code §22-1-3(c) provides the State
with the authority to adopt Federal regulations by reference and §22-l8-23 requires the State's program to be
equivalent to and consistent with the Federal program. The statutory provision at W. Va. Code §22-l8-
6(a)(4)(D) provides the State with the authority to promulgate rules establishing performance standards for
the location, design and construction ofhazardous waste treatment, storage and disposal at permitted and
interim status facilities. The Office ofAir Quality's regulations include provisions that are consistent with the
Federal requirements. W. Va. Code §45-25-4.7 requires compliance with applicable air emission standards
in 40 CFR Parts 264 and 265. W. Va. Code §45-25-4.10 requires landfills to be covered to prevent wind
dispersal, and §45-25-4.11 also requires that all landfills, surface impoundments, and land treatment facilities
shall be "located, designed, constructed ... in a manner that will assure protection of human health and the
environment." W. Va. Code §22-18-6(a)(12)(D) gives the State the authority to promulgate rules that
include variances as appropriate to allow the State to assume primacy for the administration of the Federal
hazardous waste management program under RCRA.

(15) State statutes and regulations provide that the RCRA §3004 ground-water monitoring
requirements applicable to surface impoundments, waste piles, land treatment units and
landfills shall apply whether or not such units are located above the seasonal high water
table, have two liners and a leachate collection system or have liners that are periodically
inspected, as indicated in Revision Checklist 17I and included in Consolidated Checklist
C5.

Page 91 of



Federal Authority: RCRA §3004(P); 40 CFR 264.222,264.252,264.253, and 264.302, as amended July 15,
1985 (50 FR 28702). (

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(4)(C); §22-18-23; §22-18-6(a)(12)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR 264.222,264.252,
264.253 and 264.302 at §§33-20-1.6 and 33-20-7.2. W. Va. Code §22-1-3(c) provides the State with the
authority to adopt Federal regulations by reference and §22-18-23 requires the State's program to be
equivalent to and consistent with the Federal program. The statutory provision at W. Va. Code §22-18­
6(a)(4)(C) & (a)(12)(D) provides the State with the authority to promulgate rules establishing performance
standards for the treatment, storage or disposal of all wastes received by the facility pursuant to such
operating methods, techniques and practices as may be satisfactory to the Director and assures primacy for
the Federal program including HSWA.

(16) State statutes and regulations may allow variances from the ground-water monitoring
requirements as provided in RCRA §3004(P). However, those variances must be restricted
as provided in RCRA §3004(P) as indicated in Revision Checklist 171 and included in
Consolidated Checklist C5.

Federal Authority: RCRA §3004(p); 40 CFR 264.90(b), as amended July 15, 1985 (50 FR 28702).

Citation of Laws and Regulations: Date of Enactmenf and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(D); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2
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Remarks of the ChIef of the Office of Le~al Services
(
\ West Virginia adopts and incorporates by reference, without changes, 40 CFR 264.90(b) at §§33-20-1.6

and 33-20-7.2. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by
reference, and §22-18-23 requires the State's program to be equivalent to and consistent with the Federal
program. W. Va. Code §22-18-6(a)(l2)(D) gives the State the authority to promulgate rules that include
variances as appropriate to allow the State to assume primacy for the administration of the Federal hazardous
waste management program under RCRA.

(17) State statutes and regulations provide thefollowing requirements:

(a) The burning offuel containing hazardous waste in a cement kiln is prohibited except
as specified in 40 CFR 266.31 and Revision Checklist 17 J and included in
Consolidated Checklist C7.

Federal Authority: RCRA §3004(q); 40 CFR 266.31, as amended July 15, 1985 (50 FR 28702).

Citation of Laws and Re&dations: Date of Enactment and Adqption
Remarks of the Chief of the Office of Le~al Services

(

(

The provisions addressed at 40 CFR 266.31 have been superseded by Revision Checklist 85. The State's
authorities and regulatory provisions for Revision Checklist 85 are provided in the entries for that checklist in
Section V.C(40).

(b) Fuels containing hazardous waste and all persons who produce, distribute and market
fuel containing hazardous wastes must be regulated as indicated in Revision
Checklists 17J and 17K and included in Consolidated Checklist C7.

Federal Authority: RCRA §§3004(q)-(s); 40 CFR 266.31 and 266.34, as amended July 15, 1985 (50 FR
28702).

Citation of Laws and Regulations: Date of Enactment and Adoption

Remarks of the Chief of the Office ofLe~al Services

The provisions addressed at 40 CFR 266.31 have been superseded by Revision Checklist 85. The State's
authorities and regulatory provisions for Revision Checklist 85 are provided in the entries for that checklist in
Section V.C(40).

(18) State statutes and regulations provide exceptions to the burning and blending ofhazardous
waste as specified in RCRA §§3004(q)(2)(A) and 3004(r)(2)& (3).

Federal Authority: RCRA §§3004(q)(2)(A) and 3004(r)(2)&(3).
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Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(l2)(D); §22-18-5(a)

Remarks of the Chief of the Office of Legal Services

The State's authority at W. Va. §22-18-6(a)(12)(D) provides the State with the authority to establish
rules and grant exemptions and variances in a manner which allows the State to assume primacy for the
administration of the Federal program under Subtitle C and to adopt rules that are consistent with, but no
more expansive in coverage nor more stringent in effect than, rules and regulations promulgated under RCRA
Subtitle C. In addition, at W. Va. §22-18-5(a), the State provides the Director with the authority to perform
any and all acts necessary to carry out the purposes and requirements ofRCRA Subtitle C. However, the
State has not adopted regulations nor does it have statutory provisions that specifically address the provisions
ofRCRA §§3004(q)(2)(A) and 3004(r)(2)&(3).

(19) State statutes and regulations contain thefollowing corrective action requirements as
indicated in Revision Checklist 17L and included in Consolidated Checklist C5:

(a) Corrective action is requiredfor releases ofhazardous waste or constituents from any
solid waste management unit at a facility seeking a permit. regardless ofwhen the
waste was placed in the unit. in all permits issued after November 8, 1984.

Federal Authority: RCRA §3004(u); 40 CFR 264.90 and 264.101, as amended July 15, 1985 (50 FR
28702).

Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-9(a); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference the July 1, 1997 version of 40 CFR 264.90 and
264.101 requirements at §§33-20-1.6 and 33-20-7.2; thus, the State is equivalent to the Federal code. W.
Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by reference. W. Va.
§22-18-9(a) provides the State with an authority that is equivalent to RCRA §3004(u). However, because
the State's regulations do not include all the provisions required for corrective action, West Virginia is not
seeking authorization for Revision Checklist 17L.

(b) Corrective action is required beyond a facility's boundary. in accordance with RCRA
§3004(v).

Federal Authority: RCRA §3004(v)(l).
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Citation of Laws and Relrnlations: Date of Enactment and Ado.ption

W. Va. Code, ·1994 Cumulative Supplement:
§22-l8-9(b)(l)

Remarks of the Chief of the Office of Le~al Services

W. Va. Code §22-J 8-9(b)(1) provides the State with an authority that is equivalent to RCRA
§3004(v)(I). In addition, the State has adopted the provisions addressed by Revision Checklist 44 B, which
requires corrective action beyond a facility's boundary (see Section Y.C(26». However, because the State's
regulations do not include all the provisions required for corrective action, West Virginia is not seeking
authorization for Revision Checklist 44 B.

(c) Corrective action is required beyond afacility's boundary in accordance with RCRA
§3004(v) for all landfills, surface impoundments and waste pile units (including any
new units, replacements ofexisting units or lateral expansions ofexisting units) which
receive hazardous waste after July 26,1982.

Federal Authority: RCRA §3004(v)(2).

Citation of Laws and Relrnlations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-9(b)(2)

( Remarks of the Chief of the Office of Le~al Services

W. Va. Code §22-l8-9(b)(2) provides the State with an authority that is equivalent to RCRA
§3004(v)(2). In addition, the State has adopted the provisions addressed by Revision Checklist 44 B (see
Section Y.C(26», which requires corrective action beyond a facility's boundary. However, because the
State's regulations do not include all the provisions required for corrective action, West Virginia is not
seeking authorization for corrective action at this time.

(d) There is evidence offinancial responsibility for the completion ofcorrective action on­
and off-site.

Federal Authority: RCRA §§3004(a)(6)&(u); 40 CFR 264.90 and 264.101, as amended July 15, 1985 (50
FR 28702).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement
§22-l-3(c); §22-18-6(a)(4)(F); §22-18-9(a); §22-18-25(1)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-7.5

(
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Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR 264.90 and 264.101 at (
§§33-20-1.6 and 33-20-7.2. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal -,
regulations by reference. Under §§22-18-6(a)(4)(F) and 22-18-25(1), West Virginia has the authority to
require owners and operators ofhazardous waste treatment, storage and disposal facilities to show evidence
offmancial responsibility using specific fmancial mechanisms. Although §22-18-6(a)(4)(F) is worded like
RCRA §3004(a)(6), it does not include the parenthetic phrase "(including fmancial responsibility for
corrective action)". However, W. Va. §22-18-9(a) requires assurances offmancial responsibility for
corrective action and is equivalent to RCRA §3004(u). West Virginia's regulations do not include all the
provisions required for corrective action; therefore, the State is not seeking authorization for corrective action
at this time.

(20) State statutes and regulations require landfills, surface impoundments, land treatment units,
and waste piles that received waste after July 26, 1982 and which qualify for interim status
to comply with the ground-water monitoring, unsaturated zone monitoring, and corrective
action requirements applicableto new units at the time ofpermitting as indicated in
Revision Checklist 17 L and included in Consolidated Checklist C5.

Federal Authority: RCRA §3005(i); 40 CFR 264.90(a), as amended July 15, 1985 (50 FR 28702).

Citation of Laws andRegulations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(4)(C); §22-18-6(a)(4)(G); §22-18-7(e); §22-18-9(b)(2); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR 264.90(a) at §§33-20-1.6
and 33-20-7.2. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by
reference. The State's statutory authorities at §§22-18-6(a)(4)(C), 22-18-6(a)(4)(G), 22-18-7(e) and 22-18­
9(b)(2) provide the necessary authority and have similar scope to that provided by RCRA §3005(i). The
State's W. Va. Code §22-18-7(e) specifically addresses the authority of the environmental quality board, in
consultation with the director, to promulgate water quality standards governing discharges into the waters,
including ground water, of the State. West Virginia's regulations do not include all the provisions required
for corrective action; therefore, the State is not seeking authorization for Revision Checklist 17L at this time.

(21) State statutes and regulations contain special management standards for generators,
transporters, marketers and burners ofhazardous waste and used oil burnedfor energy
recovery in boilers, and industrialfurnaces, as provided in 40 CFR 264.340,265.340,266.30
through 35 and 266.40 through 45 as indicated in Revision Checklist 19 and included in
Consolidated Checklists C5, C6 and C7.
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Federal Authority: RCRA §§3001, 3004 and 3014(a); 40 CFR Parts 264,265 and 266, as amended
November 29,1985 (50 EB.49164),November 19; 1986 (51 FR41900), andApril13, 1987 (52 EB.11819).

Citation of Laws and Regulations: Date of Enactment and Adoption
Remarks of the Chief of the Officeof LegalServices

The provisions addressedat the listed Federal citations abovefor Revision Checklist 19 have been
supersededby Revision Checklists 85 and 112. The State's authorities and regulatoryprovisions for
Revision Checklists 85 and 112 areprovidedin the entriesfor these checklists in SectionsYC(40) and VIII,
respectively.

(22) State statutes and regulations provide the authority to obtain criminalpenalties for
violations ofthe wastefuel and used oi/fuel requirements, as provided in 40 CFR 266.40
through 45.

Federal Authority: RCRA §§3006(h),3008(d) and 3014; 40 CFR 271.16.

Citation of Laws and Regulations; Date of Enactment and Adoption
Remarks of the Chief of the Officeof Legal Services

This entry addresses regulations whichno longerexist in the Federalregulations. The Federal
requirement for criminalpenalties for used oil is now addressed by 40 CFR 271.16(a)(3)(ii).

(23) State statutes and regulations require compliance with closure/post-closure andfinancial
responsibility requirements applicable to owners and operators ofhazardous waste
treatment, storage and disposalfacilities, as indicated in Revision Checklists 24,36 and 45
and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§3004 and 3005; 40 CFR:Parts 264 and 265, as amendedMay 2,1986 (51 FR
16422), March 19, 1987 (52 FR 8704), and December 10, 1987(52 FR 46946).

Citation of Laws and Regulations: Date of Enactmentand Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-6(a)(4)(F); §22-18-23; §22-1-3(c); §22-18-25(1)

33 CSR 20, effectiveJuly 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Officeof Legal Services

West Virginia adopts and incorporates by reference, withoutchanges, 40 CFR Parts 264 and 265
fmancial requirements at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State
with the authority to adopt Federalregulations by reference. The State's statutory authority at §22-18­
6(a)(4)(F) specifically gives the State the authorityto promulgate rules for fmancial assurance. §22-18-25(1)
provides specific authorityrelativeto the types of instruments. The list of fmancial mechanisms provided at
§22-18-25(1) does not specifically includethe use of a trust fund; however, the State has adopted by
referencethe Federal financial requirements whichinclude the use of a trust fund. In addition, the State's
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provisions at §§22-18-6(a) and 22-18-23 require that the State's rules be consistent with, not more expansive
nor more stringent than, the Federal rules. Thus, the omission of trust fund from the list offmancial
mechanisms at §22-18-25(l) is not intended to limit the fmancial options. W. Va. Code §§22-18-5(a) and
22-18-23 give the Director the broad authority to perform any and all acts necessary to carry out the purposes
and requirements ofRCRA Subtitle C and to adopt rules that are equivalent to the Federal regulations.

(24) State statutes and regulations allow qualified companies that treat, store or dispose of
hazardous waste to use a corporate guarantee to satisfy liability assurance requirements as
indicated in Revision Checklists 27 and 43 and included in Consolidated Checklists C5 and
C6.

Federal Authority: RCRA §§2002, 3004 and 3005; 40 CFR 264.147,264.151 and 265.147, as amended
July 11,1986 (51 FR25350) and November 18,1987 (52 FR44314).

Citation of Laws and Re&Ulations: Date of Enactment and Adqption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(4)(F); §22-18-6(a)(l2)(D); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

(

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR Parts 264 and 265 (
fmancial requirements at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State
with the authority to adopt Federal regulations by reference. The State's statutory authority at §22-18-
6(a)(4)(F) specifically gives the State the authority to promulgate rules for fmancial assurance. W. Va. Code
§§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all acts necessary to
carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are equivalent to the
Federal regulations. Under W. Va. Code §22-18-6(a)(12)(D), the State has the authority to promulgate rules
that include variances as appropriate to allow the State to assume primacy for the administration of the
Federal hazardous waste management program under RCRA.

(25) State statutes and regulations require owners/operators offacilities that generate, treat or
store hazardous waste in tank systems to comply with tank system standards equivalent to
those indicated in Revision Checklists 28 and 52 and included in Consolidated Checklists C5
andC6.

Federal Authority: RCRA §§1006, 2002, 3001-3007, 3010, 3014, 3017-3019 and 7004; 40 CFRParts 264
and 265, as amended July 14, 1986 (51 FR 25422), August 15, 1986 (51 FR 29430), and September 2, 1988
(53 FR 34079).

Citation of Laws and Regulations: Date of Enactment and Adqption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(4)(C); §22-18-23; §22-1-3(c)

. ,
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33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

45 CSR25, effective June 1, 1999-:
§45-25-4.6

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR Parts 264 and 265 tank
requirements at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State with the
authority to adopt Federal regulations by reference. The Office ofAir Quality regulations at §§45-25-4.6
also subject owners and operators to the air emission standard requirements in 40 CFR Parts 264 and 265.
§22-18-6(a)(4)(C) gives the Director the authority to promulgate rules relative to the storage of all hazardous
wastes received by the facility to such operating methods, techniques and practices as may be satisfactory.
§22-l8-(6)(a) provides authority relative to establishing performance standards for the storage of hazardous
wastes. Code §§22-l8-5(a), 22-18-6(a) and 22-18-23 give the Director the broad authority to perform any
and all acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that
are equivalent to the Federal regulations.

(26) State statutes and regulations require facilities that generate waste to provide information in
their biennial reports regarding efforts taken to minimize the amount and toxicity ofwastes
and the results ofsuch efforts as specified in 40 CFR 264. 75(h)-(j) and 265. 75(h)-(j). These
requirements are indicated in Revision Checklist 30 and included in Consolidated Checklists
C5 andC6.

Federal Authority: RCRA §3004; 40 CFR 264.75 and 265.75, as amended August 8, 1986 (51 FR28556).

Citation of Laws and Regulations: Date of Enactment and Adqption .

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-6(a)(4)(B); §22-l8-6(a); §22-l8-23; §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR Parts 264.75 and 265.75
biennial reporting requirements at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-l-3(c) provides
the State with the authority to adopt Federal regulations by reference. The wording at W. Va. Code §22-18­
6(a)(4)(B) is the same as RCRA §3004(a)(2) and gives the State the authority to promulgate rules for
satisfactory reporting practices. W. Va. Code §§22-18-6(a) and 22-18-23 give the Director the broad
authority to perform any and all acts necessary to carry out the purposes and requirements ofRCRA Subtitle
C and to adopt rules that are equivalent to the Federal regulations.

(27) State statutes and regulations provide hazardous waste facility requirements regarding land
disposal restrictions as indicated in Revision Checklists 34, 39,50,66, 78,102 and 124 and
included in Consolidated Checklists C5, C6 and C7.
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Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR Parts 264, 265 and 266, as amended November 7,
1986 (51 FR 40572), June 4, 1987 (52 ER 21010), July 8, 1987 (52 ER 25760), August 17, 1988 (53 FR
31138), September 6, 1989 (54 FR 36967), June 1, 1990 (55 FR 22520), March 6, 1992 (57 FR 8086) and
May 24, 1993 (58 FR 29860).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(12)(D); §22;'18-6(a)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-9; §33-20-8.1

Remarks of the Chief ofthe Office of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. At HWMR §§33-20-1.6, 33-20-7.2, 33-20-8.1 and 33-20-9,
West Virginia has adopted by reference the July 1, 1997 version of 40 CFR Parts 264, 265 and 266
addressing land disposal restriction requirements. The State's authority to adopt Federal rules by reference is
provided by W. Va. Code §22-1-3(c).

(

(28) State statutes and regulations provide that with regard to ground-water monitoring, all land­
based hazardous waste treatment, storage and disposalfacilities analyzefor a specified core
list (Part 264, Appendix IX) ofchemicals plus those chemicals specified by the Regional
Administrator on a site-specific basis as indicated in Revision Checklist 40 and included in (
Consolidated Checklists C5 and C9.

Federal Authority: RCRA §§ 1006, 2002(a), 3001,3004, and 3005; 40 CFR 264.98,264.99 and Appendix
IX of Part 264, and 270.14, as amended July 9, 1987 (52 FR 25942).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(6); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-1 L 1

(
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Remarks of theChief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR Parts 264.98, 264.99 and
270.14 at §§33-20-1.6, 33-20-7.2 and ~3-20-11.1. W. Va. Code §22-1-3(c) provides the State with the .
authority to adopt Federal regulations by reference. The State's statutory authority at §22-18-6(a)(6)
specifically gives the State the authority to promulgate rules for the taking of samples and performing of tests
and analyses as may be necessary to achieve the purposes of the State's hazardous waste program. W. Va.
Code §§22-18-6(a) and 22-18-23 give the Director the broad authority to perform any and all acts necessary
to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are equivalent to the
Federal regulations.

(29) State statutes and regulations require that owners and operators ofhazardous waste
treatment, storage and disposalfacilities (including permit-by-rulefacilities subject to 40
CFR 264.101) institute corrective action beyond thefacility boundary to protect human
health and the environment, unless the owner/operator is denied access to adjacent lands
despite the owner/operator's best efforts, as indicated in Revision Checklist 44 Band
included in Consolidated Checklist C5.

Federal Authority: RCRA §3004(v); 40 CFR 264.100(e) and 264. 101(c), as amended December 1, 1987 (52
FR45788).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-9(b); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference 40 CFR 264.100(e) and 264.101(c) requirements at
§§33-20-1.6 and 33-20-7.2. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal
regulations by reference. W. Va. §22-18-9(b)(1)&(2) provide the State with an authority that is equivalent to
RCRA §3004(v)(l)&(2). West Virginia's regulations do not include all the provisions required for
corrective action; therefore, the State is not seeking authorization for Revision Checklist 44B at this time.

(30) State statutes and regulations do not exempt underground injection wellsfrom interim
status requirements ifthe only permit issuedfor these wells was a permit issued under either
the Safe Drinking Water Act or the Underground Injection Control Program, as indicated in
Revision Checklist 44 C and included in Consolidated Checklist C6.

Federal Authority: RCRA §3004(u); 40 CFR 265. 1(c)(2), as amended December 1, 1987 (52 FR 45788).
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Citation of Laws and Regulations: Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-9(a); §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-l.6; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference 40 CFR 265. 1(c)(2) requirements at §§33-20-1.6
and 33-20-8.1. 40 CFR 265.1(c)(2) is currently reserved; thus, the State is equivalent to the Federal code.
W. Va. Code §22-l-3(c) provides the State with the authority to adopt Federal regulations by reference. W.
Va. §22-l8-9(a) provides the State with an authority that is equivalent to RCRA §3004(u) addressing
corrective action. However, the State is not seeking authorization for corrective action at this time.

(

(31) State statutes and regulations require that the following be recorded, as it becomes
available, and maintained in the operating record until facility closure, as indicated in
Revision Checklist 45: monitoring, testing or analytical data and corrective action where
required by Subpart F and 40 CFR 264.226,264.253,264.254,264.276,264.278,264.280,
264.303, 264.309, 264.347, and 264. 602. These requirements are also included in
Consolidated Checklist C5.

Federal Authority: RCRA §§3004 and 3005; 40 CFR 264.73(b), as amended December 10, 1987 (52 FR (
46946).

. Citation of Laws and Re~lations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-6(a)(4)(A); §22-18-6(a)(6); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference 40 CFR 264.73(b) at §§33-20-1.6 and 33-20-7.2.
W. Va. Code §22-18-6(a)(4)(A) specifically gives the Director the authority to promulgate rules establishing
record keeping practices. The wording is the same as RCRA §3004(a)(I). W. Va. Code §22-18-6(a)(6)
provides the State with additional authority to promulgate rules for the establishment and maintenance of
records.

(32) State statutes and regulations require that miscellaneous units comply with Subpart F
regulations regarding releases from solid waste management units when necessary to
comply with 40 CFR 264.601-264.603 as indicated in Revision Checklist 45 and included in
Consolidated Checklist C5.
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Federal Authority: RCRA §3004(u); 40 CFR 264.90(d), as amended December 10, 1987(52 FR 46946).

Citation of Laws and Re~ations; Date of Enactment and Adqption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-9(a); §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-7.5

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference 40 CFR 264.90(d) at §§33-20-1.6, 33-20-7.2 and
33-20-7.5. W. Va. Code §22-l-3(c) provides the State with the authority to adopt Federal regulations by
reference. W. Va. §22-l8-9(a) provides the State with an authority that is equivalent to RCRA §3004(u).

(33) State statutes and regulations require environmental performance standards; monitoring,
testing, analytical data, inspection, response and reporting procedures; andpost-closure
care for miscellaneous units as indicated in Revision Checklist 45 and included in
Consolidated Checklist C5.

Federal Authority: RCRA §§3004 and 3005; 40 CFR 264.600, 264.601, 264.602, and 264.603, as amended
December 10, 1987 (52 FR 46946).

( Citation of Laws and Re~ations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-6(a)(4)(B); §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2

45 CSR 25, effective June 1, 1999:
§45-25-4.8

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference 40 CFR 264.600,264.601,264.602, and 264.603
requirements at §§33-20-1.6 and 33-20-7.2. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt Federal regulations by reference. The Office ofAir Quality regulation at §45-25-4.8 also subjects
miscellaneous units to the applicable air pollution standards of 40 CFR 264. W. Va. Code §22-18­
6(a)(4)(B), cited on the checklist, specifically gives the Director the authority to promulgate rules for
establishing monitoring, inspection and reporting practices. The wording is the same as RCRA §3004(a)(2).

(
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(34) State statutes and regulations include changes to facility requirements regarding permit
modifications relative to the requirements specified in 40 CFR 264.54, 264.112(c), (
264.118(d), 265.112(c) and 265.118(d) as indicated in Revision Checklist 54 and included in
Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§3004 and 3005; 40 CFR 264.54, 264. 1l2(c), 264. 1l8(d), 265.ll2(c) and
265.ll8(d), as amended September 28, 1988 (53 FR379l2).

Citation of Laws and Re~ations· Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-6(a)(5); §22-l-3(c); §22-l8-5(a); §22-l8-6(a); §22-l8-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.l

Remarks of the Chief ofthe Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, the Federal requirements for this
checklist at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-l-3(c) provides the State with the
authority to adopt Federal regulations by reference. W. Va. Code §22-l8-6(a)(5) specifically gives the State
the authority to modify any permits under the State's Hazardous Waste Management Act.

(35) State statutes and regulations specify statistical methods, sampling procedures and (
performance standards that can be used in ground-water monitoring procedures to detect
ground-water contamination at permitted hazardous waste facilities as indicated in Revision
Checklist 55 and included in Consolidated Checklist C5.

Federal Authority: RCRA §§1006, 2002(a), 3004 and 3005; 40 CFR 264.91,264.92,264.97,264.98 and
264.99, as amended October 11, 1988 (53 FR 39720).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-l8-6(a)(4)(B); §22-l8-6(a)(6); §22-l2-4; §22-l8-23; §22-l-3(c); §22B-3-4;
§22-l8-5(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-7.5; §33-20-7.5.c.

Remarks of the Chiefof the Office of Legal Services

West Virginia adopts and incorporates by reference, 40 CFR 264.91,264.92,264.97,264.98 and 264.99
(except 264.99(g» at §§33-20-1.6, 33-20-7.2,33-20-7.5. W. Va. Code §22-l-3(c) provides the State with
the authority to adopt Federal regulations by reference. The State has broad authorities under §§22-l8-5(a),
and 22-18-23 to promulgate this rule. Specifically, under W. Va. Code 22-l8-6(a)(4)(B), the State has the
authority to promulgate rules addressing monitoring and §22-l8-6(a)(6) provides the State with the authority
to promulgate rules for the taking of samples and the performing of tests and analyses.
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Under §§22B-3-4 and 22-t2-4, the Environmental Quality Board has specific authority to set
groundwater protection standards. West Virginia's analog to 40 CFR 264.99(g) requires the chief to specify
in the facility permit the frequency of sample collection rather than leaving it up to the owner to sample at
least annually. The chief determines the frequency of sample collection on a case-by-case basis so that he
can require sampling more frequently than once a year ifnecessary. Under the State's regulations, the
frequency of sample collection must be no less than once every five years. However, in the Memorandum of
Agreement with EPA, West Virginia has agreed to require sample collection at least annually. Therefore,
under no situation will the frequency be less than what would be required under the Federal program. W. Va.
Code §22-l8-5(c) gives the Director the authority to enter agreements with other agencies, including EPA, as
necessary to implement the provisions of the State's Hazardous Waste Management Act.

(36) State statutes and regulations allow owners and operators oflandfills, surface
impoundments or land treatment units, under limited circumstances, to remain open after
the final receipt ofhazardous wastes in order to receive non-hazardous wastes in.that unit as
indicated in Revision Checklist 64 and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§1006, 2002(a), 3004, 3005, and 3006; 40 CFR 264.13,264.112,264.113,
264.142,265.13,265.112,265.113, and 265.142, as amended August 14, 1989 (54 FR 33376).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(l2)(D); §22-18-23; §22-1-3(c); §22-18-6(a)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference, without changes, the 40 CFR Parts 264 and 265
provisions addressed by this checklist at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. The State's W. Va. Code
§§22-18-5(a), 22-18-6(a)(l2)(D) and 22-18-23 provide the State the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C, to adopt rules that are
equivalent to the Federal regulations and include variances as appropriate to allow the State to assume
primacy for the administration of the Federal hazardous waste management program under RCRA Subtitle C.

(37) State statutes and regulations provide hazardous waste facility requirements regarding the
Toxicity Characteristics provisions as indicated in Revision Checklists 74 and 108 and
included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§3004 and 3005; 40 CFR 264.301,265.221,265.273 and 265.301, as amended
March 29, 1990 (55 FR 11798) and July 10, 1992 (57 FR 30657).
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Citation of Laws and Re~ations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8: 1

Remarks of the Chief of theOffice of Legal Services

West Virginia adopts and incorporates by reference, without changes, the 40 CFR Parts 264 and 265
provisions addressed by this checklist at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. The State's W. Va. Code
§§22-18-5(a), 22-18-6(a) and 22-18-23 provide the State the broad authority to perform any and all acts
necessary to carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations.

(38) State statutes and regulations require new and existing hazardous waste treatment, storage
or disposalfacilities to control organic air emissions from process vents and equipment
leaks as indicated in Revision Checklists 79 and 87 and included in Consolidated Checklists
C5 andC6.

(

Federal Authority: RCRA §§1006, 2002,3004,3005,3010,3014, and 7004; 40 CFR Parts 264 and 265, as (.
amended June 21, 1990 (55 FR 25454) and April 26, 1991 (56 FR19290).,

Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-5-1; §22-18-6(a)(l3)(A)&(B)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-7.8; §33-80-8.1; §33-20-8.6

45 CSR 25, effective June 1, 1999:
§45-25-1.1.a; §45-25-1.1.b; §45-25-1.5; §45-25-3.2 (Items 6,8 and 10); §45-25-4

Remarks of the Chief of theOffice of Legal Services

Under W. Va. Code §§22-18-6(a)(13)(A) and 22-5-1, the Office ofAir Quality is tasked with preventing
air pollution and protecting air quality as well as having jurisdiction and responsibility over performance
standards and treatment devices regarding air emissions from all hazardous waste facilities. W. Va. Code
§22-18-6(a)( 13)(B) gives the Director the authority to establish rules for the monitoring and control of air
emissions at hazardous waste treatment, storage and disposal facilities, including, but not limited to, open
tanks, surface impoundments and landfills, as may be necessary to protect human health and the environment.
At §§33-20-1.6, 33-20-7.2, 33-20-8.1, 33-20-8.6,45-25-1.5 and 45-25-3.2 (Items 6,8 and 10), the State
adopts and incorporates by reference, without changes, the 40 CFR Parts 264 and 265 air emission control
provisions. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by (
reference. Further, the Office ofAir Quality regulations at §§45-25-1.1.a and 45-25-1.1.b specifically extend .
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the air emissions standards requirements to owners and operators who burn hazardous wastes in boilers and
industrial furnaces. Section 45-25-4 of the Office of Air Quality regulations includes specific air emission
control requirements for all facilities.

(39) State statutes and regulations contain design, operating, inspection and closure
requirements for drip pads and associated tanks, sumps and other devices used to assist in
the collection oftreated wood drippage as indicated in Revision Checklists 82,92 and 120
and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§2002(a) and 3001(b)&(e)(l); 40 CFR 264.190,264.570,264.571,264.572,
264.573,264.574,264.575,265.190,265.440, 265.441, 265.442, 265.443, 265.444, and 265.445, as
amended December 6, 1990 (55 FR 50450) and July 1, 1991 (56 FR 30192), and December 24, 1992 (57 FR
61492).

Citation of Laws and Regulations' Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-l-3(c); §22-18-5(a); §22-18-6(a); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, the 40 CFR Parts 264 and 265
provisions addressed by this checklist at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. This requirement,while not

." specifically stated in the Federal regulations, is consistent with the intent of the Federal code. The State's W.
Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23 provide the State the broad authority to perform any and
all acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations.

(40) State statutes and regulations include control standardsfor emissions oftoxic organic
compounds, toxic metals, hydrogen chloride, chlorine gas andparticulate matterfrom
boilers and industrialfurnaces burning hazardous waste, and require owners and operators
ofsuch facilities to comply with the generalfacility standards applicable to hazardous waste
treatment, storage and disposal facilities, as indicated in Revision Checklists 85, 94, 96, 111
and 114, and included in Consolidated Checklists C5, C6 and C7. Hazardous waste storage
units at regulated burners are subject to 40 CFR 264 requirements.

Federal Authority: RCRA §§i006, 2002, 3001 through 3007, 3010 and 7004; 40 CFR 260.10 (intro),
264.112,264.340,265.112,265.113,265.340,265.370, 266 Subpart H and Appendices I through X, as
amendedFebruary 21, 1991 (56 ER 7134), July 17, 1991 (56 ER 32688), August 27, 1991 (56 FR 42504),
August 25, 1992 (57 FR 38558) and September SO, 1992 (57 FR 44999).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
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§22-18-6(a); §22-18-6(a)(13)(B); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.1; §33-20-7.1(a); §33-20-7.2; §33-20-8.1; §33-20-9

45 CSR 25, effective June 1, 1999:
§45-25-1.1.a; §45-25-1.1.b; §45-25-1.5; §45-25-3.2; §45-25-4

Remarks of the Chief of the Office of Le~al Services

W. Va. Code §22-18-6(a)(13)(B) gives the Director the authorityto establish rules for the monitoring
and control of air emissions at hazardous waste,treatment, storage and disposal facilities, including,but not
limited to, open tanks, surface impoundmentsand landfills, as may be necessary to protect human health and
the environment. At §§33-20-1.6, 33-20-7.2, 33-20-8.1, 45-25-1.5 and 45-25-3.2, the State adopts and
incorporates by reference,without changes, the 40 CFR Parts 264 and 265 air emission control provisions as
well as the 40 CFR Part 266, Subpart H requirements. W. Va. Code §22-1-3(c) provides the State with the
authority to adopt Federal regulations by reference. Further, the Office of Air Quality regulations at §§45­
25-1.l.a and 45-25-1.1.b specificallyextends the air emissions standards requirements to owners and
operators who burn hazardous wastes in boilers and industrial furnaces. Section 45-25-4 of the Office of Air
Quality regulations includes specific air emission control requirements for all facilities, including boilers and
industrial furnaces.

(

(41) State statutes and regulations do not contain the withdrawn Revision Checklist 91
administrative stay for the requirement that new drip pads be impermeable. The
administrative stay ended on December 24, 1992, as indicated in Revision Checklist 120 and ("
included in Consolidated Checklists CS and C6. \

Federal Authority: RCRA §§2002(a) and 3001(b)&(e)(I); 40 CFR 264.572(a)(4), and 265.443(a)(4), as
amended June 13, 1991 (56 FR 27332) and December24, 1992 (57 FR 61492).

Citation of Laws and Re~ations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.l

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference the Federalprovision addressed by the checklists at
§§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt Federal regulations by reference. The State's statutes do not specificallyaddress the State's authority
for administrative stays. However,W. Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23 provide the State
with the broad authorities to adopt rules that are consistent with and equivalent to the Federal regulations.
The administrative stay was terminated by Revision Checklist 120 and is no longer in the Code of Federal
Regulations, as of July 1, 1997. Therefore, this entry does not apply to West Virginia.

. ,
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(42) State statutes and regulations do not contain the Revision Checklist 98 administrative stay of
the permitting standardsfor boilers and industrialfurnaces as they apply to coke ovens
burning certain hazardous wastes from the coke by-products recovery process. The
administrative stay ended on June 22,1992, as indicated in Revision Checklist 105 and
included in Consolidated Checklist C7.

Federal Authority: 5 U.S.c. 705; RCRA §§2002(a) and 3001(b)&(e)(1); 40 CFR 266.100(a), as amended
September 5, 1991 (56 FR 43874) and June 22, 1992 (57 FR 27880).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-9

45 CSR 25, effective June 1, 1999:
§45-25-3.2; §45-25-1.1.a

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklists at
§§33-20-1.6, 33-20-9 and 45-25-3.2. The Office of Air Quality's §45-25-1.1.a subjects owners and
operators who burn hazardous waste in boilers and industrial furnaces to the air regulations. W. Va. Code
§22-1-3(c) provides the State with the authority to adopt Federal regulations by reference. The State's
statutes do not specifically address the State's authority for administrative stays. However, W. Va. Code
§§22-18-5(a), 22-18-6(a) and 22-18-23 provide the State with the broad authorities to adopt rules that are
consistent with and equivalent to the Federal regulations.

(43) State statutes and regulations allow owners and operators to demonstrate that an alternate
hydraulically downgradient monitoring well location will meet 40 CFR 265.91(a)(3)(i)-(iii)
criteria as indicated in Revision Checklist 99 and included in Consolidated Checklist C6.

Federal Authority: RCRA §§1006, 2002(a), 3001, 3004, 3005 and 3015; 40 CFR 260.10 and 265.91(a)(3),
as amended December 23, 1991 (56 ER 66365).

Citation of Laws and Regulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-8.l

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklists at
§§33-20-1.6 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal
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regulations by reference. Under W. Va. Code §22-18-6(a)(l2)(D), the State has the authority to adopt rules
including exemptions and variances as necessary to allow the State to assume primacy for the administration (\/
of the Federal program under RCRA.

(44) State statutes and regulations require owners and operators ofnew units, expansions, and
replacement units at surface impoundments, waste piles, and landfills to meet the
monitoring and inspection Construction Quality Assurance (CQA) program, double liner,
leachate collection and removal systems, leak detection systems, action leakage, response
action plan and closure/post-closure care requirements as indicated in Revision Checklist
100 and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§3004, 3005, 3006 and 3015; 40 CER 264.19,264.221-223,264.226,264.228,
264.251-264.254,264.301-264.304,264.310, 265.19, 265.221-265.223, 265.226-265.228, 265.254,
265.255,265.259,265.260,265.301-265.304 and 265.310, as amended January 29, 1992 (57 FR 3462).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-6(a)(4)(B); §22-18-5(a); §22-18-6(a)(l3)(B); §22-18-6(a); §22-18-23; §22-1-3(c); §22­
18-11

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

45 CSR 25, effective June 1, 1999:
§45-25-3.2; §45-25-4.1O; §45-25-4.11

Remarks of the Chief of the Office of Le~al Services

W. Va. Code §22-18-6(a)(4)(B) specifically gives the Director the authority to promulgate rules
establishing monitoring and inspection practices. The wording is the same as RCRA §3004(a)(2). In
addition §22-18-6(a)(l3)(B) provides the Office ofAir Quality the authority over air emissions. W. Va.
Code §§22-18-6(a) and 22-18-23 require that the rules be consistent with and equivalent to the Federal
practices. West Virginia adopts and incorporates by reference 40 CFR Parts 264 and 265 monitoring and
inspection requirements at §§33-20-1.6, 33-20-7.2, 33-20-8.1 and 45-25-3.2. §§45-25-4.l0 through 4.11
provide clarification of operating requirements found in the Federal requirements incorporated by reference.
West Virginia's provision at §45-25-4.1O, requiring hazardous waste landfills to be covered or otherwise
managed to prevent wind dispersal, is analogous to 40 CFR 264.301(j) and 265.301(i). The provisions
addressed by West Virginia at §45-25-4.11 are consistent with, and equivalent to, the Federal code. At §45­
25-4.11, the State requires that all landfills, surface impoundments, and land treatment facilities shall be
located, designed, constructed, operated, maintained, and closed in a manner that will assure protection of
human health and the environment. Such a requirement is throughout the Federal code (e.g. 264.15,
264. 17(b), 264. 18(b), 264.31, 264.51, 264.9l(b), 264.101(c), and 264.111(b)). W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference.

(45) State statutes and regulations do not contain the withdrawn Revision Checklist 101
administrative stay for the requirement that existing drip pads be impermeable, as indicated
in Revision Checklist 120.
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Federal Authority: 5 U.S.C. 705; RCRA §§2002(a) and 3001(b) & (e)(l); 40 CFR 264.573(a)(4), and
265.443(a)(4) as amended February 18, 1992 (57 FR5859) and December 24, 1992 (57 FR 61492).

Citation of Laws and Rewations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklists at
§§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt Federal regulations by reference. The State's statutes do not specifically address the State's authority
for administrative stays. However, W. Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23 provide the State
with the broad authorities to adopt rules that are consistent with and equivalent to the Federal regulations.

(46) State statutes and regulations require that, at a minimum, the waste analysis must contain
all the information which must be known to treat, store or dispose ofthe waste in
accordance with 40 CFR Parts 264 and 268 as indicated in Revision Checklist 102 and
included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 264. 13(a)(l), and 265. 13(a)(l), as amended
March 6, 1992 (57 FR 8086).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(6)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference the Federal provisions addressed by the checklist at
§§33-20-1.6, 33-20-7.2 and 33-20-8.2. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt Federal regulations by reference. Under W. Va. Code §22-18-6(a)(6), the State has the authority to
promulgate rules for performing tests and analyses.

(47) State statutes and regulations include requirements for owners or operators who store or
treat hazardous waste in containment buildings as indicated in Revision Checklist 109 and
included on Consolidated Checklists C5 and C6.
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Federal Authority: RCRA §§3004(d)-(k) and(m); 264.110, 264.111, 264.112, 264.140, 264.142, 264
Subpart DD, 265.110, 265.111, 265.112, 265.140, 265.142, 265.221, 265 Subpart DD, as amended August (
18, 1992 (57 FR 37194).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D); §22-1-3(c); §22-18-6(a); §22­

18-23; §22-18-5(a)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Le~al Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia has adopted by reference, without changes, the
provisions for containment buildings at HWMR §§33-20-1.6, 33-20-7.2 and 33-20-8.1. The State's
authority to adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c).

(48) State statutes and regulations subject used oil burned/or recovery that is also a hazardous
waste solely because it exhibits a hazardous characteristic to the Part 279 requirements as
indicated in Revision Checklists 112 and 122, and included in Consolidated Checklist C7.

Federal Authority: RCRA §3001 and 3014; 40 CFR 264. 11(g)(2) and 266.100(b)(l), as amended
September 10, 1992 (57 FR 41566) and May 3, 1993 (58 FR 26420).

Citation of Laws and Re~lations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(2); §22-18-6(a)(l4); §22-18-6(a)(15); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33~20-7.2; §33-20-9
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45 CSR 25, effective June 1, 1999:
§45-25-1.1.a; §45-25-3.2

Remarks of the Chief of the Office of Legal Services.

Under W. Va. Code §22-18-6(a)(2), the State has the authority to promulgate rules establishing criteria
for identifying the characteristics of hazardous waste. W. Va. Code §§22-18-6(a)(14) and (15) specifically
provide the State with the authority to promulgate rules for the management ofused oil and recycled oil as
necessary to effectuate the purposes of the State's Hazardous Waste Management Act. West Virginia has
adopted by reference the Federal used oil provisions addressed by the checklists at HWMR §§33-20-1.6, 33­
20-7.2 and 33-20-9 and at the Office of Air Quality's §45-25-3.2. and §45-25-1.1.a describe the purpose and
application of the air regulations. The State's authority to adopt Federal rules by reference is provided by W.
Va. Code §22-1-3(c).

(49) State statutes and regulations allow the use ofadditionalfinancial instruments (letter of
credit, a surety bond, a guarantee, trust fund, andpurchase ofinsurance by otherfirms) to
meet the liability coverage requirements as specified in Revision Checklist 113 and included
on Revision Checklists C5 and C6.

Federal Authority: RCRA §§2002(a), 3004 and 3005; 40 CFR 264.141, 264.147, 264.151, 265.141,
265.147 and 265.151, as amended September I, 1988 (53 FR 33938), July 1, 1991 (56 FR 30200), and
September 16,1992 (57 FR42832).

( Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(4)(F); §22-18-6(a)(12)(D); §22-18-23; §22-l-3(c); §22-18-6(a); §22-

18-25(1)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR Parts 264 and 265
financial requirements at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State
with the authority to adopt Federal regulations by reference. The State's statutory authority at §22-18­
6(a)(4)(F) specifically gives the State the authority to promulgate rules for financial assurance. §22-18-25(l)
provides specific authority relative to the types of instruments. W. Va. Code §§22-l8-5(a) and 22-18-23
give the Director the broad authority to adopt rules that are consistent with and equivalent to the Federal
regulations. Under W. Va. Code §22-18-6(a)(12)(D), the State has the authority to promulgate rules that
include variances as appropriate to allow the State to assume primacy for the administration of the Federal
hazardous waste management program under RCRA.

(

(50) State statutes and regulations include conforming changes to 264.147(/)(6) and
265.147(/)(6) to expand the instruments available to owners and operators that no longer
meet the requirements ofthe financial test for liability coverage as indicated in Revision
Checklist 113 and included on Consolidated Checklists C5 and C6.
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Federal Authority: RCRA §3004; 40 CFR 264.147(t)(6) and 265.147(t)(6), as amended September 16,
1992 (57 FR 42832). (

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(4)(F); §22-18-6(a)(12)(D); §22-18-23; §22-1-3(c); §22-18-6(a); §22-

18-25(1)

33 CSR 20, effective July 1, 1999:,
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief Qfthe Office of Le~al Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR Parts 264 and 265
fmancial requirements at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State
with the authority to adopt Federal regulations by reference. The State's statutory authority at §22-18­
6(a)(4)(F) specifically gives the State the authority to promulgate rules for fmancial assurance. §22-18-25(1)
provides specific authority relative to the financial instruments. W. Va. Code §§22-18-5(a) and 22-18-23
give the Director the broad authority to adopt rules that are consistent with and equivalent to the Federal
regulations. UnderW. Va. Code §22-18-6(a)(12)(D), the State has the authority to promulgate rules that
include variances as appropriate to allow the State to assume primacy for the administration of the Federal
hazardous waste management program under RCRA.

(51) State statutes and regulations require reporting ofthird-party claims against an owner's or (
operator's liability coverage as indicated by Revision Checklist 113 and included on
Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§2002(a), 3004 and 3005; 40 CFR 264. 147(a)(7)&(b)(7) and
265. 147(a)(7)&(b)(7), as amended September 1, 1988 (53 FR 33938) and September 16, 1992 (57 FR
42832).

Citation of Laws and Regulations; Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(4)(F); §22-18-23; §22-1-3(c); §22-18-6(a)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chiefofthe Office of Le~al Services

West Virginia adopts and incorporates by reference, without changes, 40 CFR Parts 264 and 265
fmancial requirements at §§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State
with the authority to adopt Federal regulations by reference. The State's'statutory authority at §22-18­
6(a)(4)(F) specifically gives the State the authority to promulgate rules for financial assurance. W. Va. Code
§§22-18-5(a) and 22-18-23 give the Director the broad authority to adopt rules that are consistent with and
equivalent to the Federal regulations.
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(52) State statutes and regulations prohibit the disposal, in hazardous waste landfills, ofliquids
that have been absorbed in materials that are biodegradable or that release liquids during
routine landfill operations, as indicated in Revision Checklist 118 and included on
Consolidated Checklists G5 and C6.

Federal Authority: RCRA §3004(c); 40 CFR 264.13,264.314,264.316,265.13,265.314, and 265.316, as
amended November 18, 1992 (57 FR 54452).

Citation of Laws and Re~ations; Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D); §22-18-23; §22-1-3(c); §22-18-6(a)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Le~al Services

At the §33-20-1.6, 33-20-7.2 and 33-20-8.1, West Virginia adopts and incorporates by reference,
without changes, the Federal provisions. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt Federal regulations by reference. The statutory provision at W. Va. Code §22-18-6(a)(l2)(B)
specifically gives the State the authority to establish standards and prohibitions relating to the land disposal
of liquid hazardous wastes or free liquid wastes. In addition, W. Va. Code §§22-18-5(a), 22-18-6(a)(l2)(D)
and 22-18-23 provide the State with the broad authority to promulgate rules that are consistent with and
equivalent to the Federal regulations.

(53) State statutes and regulations require owners or operators ofnew drip pads to have either 1)
a surface protection system meeting the hydraulic conductivity, material chemical
compatibility, and assessment requirements of264.573(a)(4) or 265.443(a)(4), or 2) a liner
and leak detection system below the pad as well as a leak collection system as specified in
Revision Checklist 120 and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§2002(a) and 3001(b)&(e)(I); 40 CFR 264.572,264.573,265.442 and
265.443, as amended December 24, 1992 (57 FR 61492).

Citation of Laws and Re~ations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement: .
§22-1-3(c); §22-18-5(a); §22-18-6(a)(4); §22-18-23; §22-18-11

33 CSR 20, effective July 1,1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklist at
§§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt Federal regulations by reference. Under W. Va. Code §22-18-6(a)(4), the State has the authority to

Page 115 of



adopt rules for the management ofhazardous waste at treatment, storage and disposal facilities. W. Va. Code
§§22-18-5(a) and 22-18-23 provide the State with the broad authorities to adopt rules that are consistent with (/
and equivalent to the Federal regulations.

(54) State statutes and regulations require owners or operators ofexisting drip pads to meet the
hydraulic conductivity, material chemical compatibility, and assessment requirements of
264. 573(a)(4) or 265.443(a)(4), as specified in Revision Checklist 120 and included in
Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§2002(a) and 300 1(b)&(e)(l); 40 CFR 264.571,264.573,265.441 and
265.443, as amended December 24, 1992 (57 FR 61492).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a)(4); §22-18-23; §22-18-11

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklist at
§§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State with the authority to /
adopt Federal regulations by reference. Under W. Va. Code §22-18-6(a)(4), the State has the authority to (
adopt rules for the management of hazardous waste at treatment, storage and disposal facilities. W. Va. Code
§§22-18-5(a) and 22-18-23 provide the State with the broad authorities to adopt rules that are consistent with
and equivalent to the Federal regulations.

(55) State statutes and regulations contain requirements for the management ofinfrequent and
incidental drippage in storage yards as indicated in Revision Checklist 120 and included in
Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§2002(a) and 300 1(b)&(e)(l); 40 CFR 264.570(c) and 265.440(c), as amended
December 24,1992 (57 FR 61492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a)(4); §22-18-23

(
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33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklist at
§§33-20-1.6, 33-20-7.2 and 33-20-8.1. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt Federal regulations by reference. Under W. Va. Code §22-18-6(a)(4), the State has the authority to
adopt rules for the management ofhazardous waste at treatment, storage and disposal facilities. W. Va. Code
§§22-18-5(a) and 22-18-23 provide the State with the broad authorities to adopt rules that are consistent with
and equivalent to the Federal regulations.

(56) State statutes and regulations contain remediation waste management provisions for
corrective action management units (CAMUs) and temporary units (TUs) at RCRAfacilities,
as indicated in Revision Checklist 121 and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§1006, 2002(a), 3004(u), 3004(v), 3005(c), 3007, and 3008(h); 40 CFR 260.10,
264.3, 264.l01(b), 264.552, 264.553 and 265. 1(b), as amended February 16, 1993 (58 FR 8658).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-9

33 CSR 20, effective July 1, 1999:; §33-20-1.6; §33-20-2.1; §33-20-7.2; §33-20-8.l

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference, without changes, the Federal 40 CFR part 264 .and
265 provisions addressed by this checklist at §§33-20-1.6, 33-20-2.1, 33-20-7.2 and 33-20-8.1. W. Va.
Code §22-l-3(c) provides the State with the authority to adopt Federal regulations by reference. The State's
authority for corrective action is provided by W. Va. §22-18-9. It provides authority similar to RCRA
§3004(u) & (v). West Virginia's regulations do not include all the provisions required for corrective action;
therefore, the State is not seeking authorization for Revision Checklist 121 at this time.

(57) State statutes and regulations are amended such that the procedures for conducting air
quality modeling and screeningfor boilers and industrialfurnaces burning hazardous
wastes reference the method recommended in Appendix W of40 CFR Part 51. State
regulations and statutes also incorporate by reference the October 1992 edition of
"Screening Procedures for Estimating the Air Quality Impact ofStationary Sources" as
indicated in Revision Checklist 125 and included in Consolidated Checklist C7.

Federal Authority: §§1006, 2002, 3001 through 3007,3010 and 7004; 40 CFR 266.104(e)(3), 266.106(h)
and Part 266 Appendix X, as amended July 20, 1993 (58 FR 38816).

Citation of Laws and Regulations: Date of Enactment and Adoption
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W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(l3)(A); §22-1-3(c)

33 CSR 20, effective July 1, 1999:­
§33-20-1.6; §33-20-9

45 CSR 25, effective June 1, 1999:
§45-25-3.2

Remarks of the Chiefof the Office of Legal Services

W. Va. Code §22-18-6(a)(13)(A) gives the Director the authority to establish air pollution standards and
procedures as necessary to comply with the requirements of the State's Hazardous Management Act. The
State adopts and incorporates by reference, without changes, the 40 CFR Part 266 air emission control
provisions at §§33-20-1.6, 33-20-9 and §45-25-3.2. W. Va. Code§22-1-3(c) provides the State with the
authority to adopt Federal regulations by reference.

(58) State statutes and regulations directly refer to test methods as they arefound in "Test
Methods for Solid Waste, Physical/Chemical Methods, " EPA Publication SW-846, as
indicated in Revision Checklist 126 and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§1006; 2002, 3001, 3002, 3004, 3005, 3006, 3010, and 3014; 40 CFR
264. 190(a); 264.314(c); 265.190(a); and 265.314(d), as amended August 31, 1993 (58 FR 46040).

Citation of Laws and Re~lations' Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:; §33-20-1.6; §33-20-7.2; §33-20-8.l

Remarks of the Chief of the Office of Legal Services

West Virginia incorporates by reference 40 CFRParts 264 and 265 references to the SW-846 Test
Methods. W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal regulations by
reference. The State's W. Va. Code §§22-18-6(a) and 22-18-23 give the State the broad authority to adopt
rules that are consistent with and equivalent to the Federal regulations.

(59) State statutes and regulations contain an administrative stay, untilfurther administrative
action is taken, that replaces the current limits needed to qualify for the Bevill exemption
under test number 2 with the land disposal restriction limitsfor underlying constituents as
indicated in Revision Checklist 127 and included in Consolidated Checklist C7.

Federal Authority: 5 U.S.C. 705; RCRA §§2002(a), and 3001(b)&(e)(l); 40 CFR266.112(b)(2)(i) and Part
266 Appendix VII, as amended November 9, 1993 (58 FR 59598).

Citation of Laws and Regulations: Date of Enactment and Adoption
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W. Va. Code, 1994 Cumulative Supplement: .
§22-1-3(c); §22-18-5(a); §22-18-6(a); §22-18-23

33 CSR20, effective July 1,1999:.
§33-20-1.6; §33-20-9

45 CSR 25, effective June I, 1999:
§45-25-3.2

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklist at
§§33-20-1.6, 33-20-9 and 45-25-3.2. W. Va. Code §22-1-3(c) provides the State with the authority to adopt
Federal regulations by reference. The State's statutes do not specifically address the State's authority for
administrative stays. However, W. Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23 provide the State with
the broad authorities to adopt rules that are consistent with and equivalent to the Federal regulations.

(60) State statutes and regulations incorporate updates to the recordkeeping instructions so that
the codes used by hazardous waste treatment, storage and disposalfacilities to maintain
records on-site match the codes used by thesefacilities on the Part A PermitApplication
Form as indicated on Revision Checklist 131 and included on Consolidated Checklists C5
and C6. The new handling codes for Miscellaneous Units and Boilers and Industrial
Furnaces, addressed by Checklist 131 and included in Consolidated Checklists C5 and C6,
are also incorporated into the statutes and regulations.

Federal Authority: RCRA §§ 3004 and 3005; 40 CFR 264 Appendix 1,265 Appendix I, as amended March
24, 1994 (59 FR 13891).

Citation of Laws and Regulations: Date ofEnactment and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(4)(A); §22-18-6(a)(6); §22-1-3(c); §22-18-6(a)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office QfLegal ServicSts

West Virginia adopts and incorporates by reference 40 CFR Parts 264/265 Appendix 1 at §§33-20-1.6,
33-20-7.2, and 33-20-8.1. W. Va. Code §22-18-6(a)(4)(A) specifically gives the Director the authority to
promulgate rules establishing record keeping practices. The wording is the same as RCRA §3004(a)(I). W.
Va. Code §22-18-6(a)(6) provides the State with additional authority to promulgate rules for the
establishment and maintenance of records.

(61) State statutes and regulations indicate that the"Uniform Customs and Practice for
Documentary Credits" is a copyrighted document ofthe International Chamber of

/ Commerce as indicated in Revision Checklist 133 and included in Consolidated Checklist
\ C~
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Federal Authority: RCRA 2002(a), 3004, 3005, and 3006; 40 CFR 264;151(d)&(k), as amended June 10,
1994 (59 FR29958). (

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2

Remarks of the Chief of the Officeof Le~al Services

West Virginia has the broad authorityunder W. Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23 to
adopt rules that are consistent 'with and equivalent to the Federalregulations. West Virginia adopts and
incorporates by referencethe Federalprovision addressedby the checklist at §§33-20-1.6 and 33-20-7.2. W.
Va, Code §22-1-3(c) provides the State with the authority to adopt Federal regulationsby reference.

(62) State statutes and regulations removefrom the 266.20(b) exemption anti-skid/deicing uses of
slagsfrom high temperature metals recovery (HTMR) processing ofhazardous wastes K061,
K062, and F006 as indicated in Revision Checklist 136 and included in Consolidated
Checklist C7.

Federal Authority: RCRA §3004; 40 CFR Parts 266.20(c), as amendedAugust 24, 1994 (59 EE. 43496).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-5(a); §22-18-6(a); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-9

Remarks of the Chief of the Office of Le~al Services

West Virginia has the broad authorityunder W. Va. Code §§22-18-5(a), 22-18-6(a) and 22-18-23 to
adopt rules that are consistent with and equivalent to the Federal regulations. West Virginia adopts and
incorporates by referencethe Federalprovision addressedby the checklistat §§33-20-1.6 and 33-20-9. W.
Va. Code §22-1-3(c) provides the State with the authorityto adopt Federalregulationsby reference.

(63) State statutes and regulations include changes that conform with the Universal Treatment
.Standards as indicated in Revision Checklist 137, and included in Consolidated Checklists
C5 andC6.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 264.1(g)(6) and 265.1(c)(lO), as amended
September 19, 1994 (59 FR 47982) and January 3, 1995 (60 FR 242).

Citation of Laws and Regulations: Date of Enactment and Ado.ption .
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W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

At HWMR §§33-20-1.6, 33-20-7.2 and 33-20-8.1, West Virginia has adopted by reference the July 1,
1997 version of 40 CFR Parts 264 and 265, including the changes addressed by Revision Checklist 137. The
State's authority to adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c). W. Va. Code
§22-18-6(a)(l2)(D) provides the State with the authority to promulgate rules that include exemptions and
variances as appropriate to allow the State to assume primacy for the administration of the Federal hazardous
waste management program under RCRA.

(64) State statutes and regulations require compliance with the requirements in 40 CFR 268
applicable to users ofmaterials that are used in a manner constituting disposal, as indicated
in Revision Checklist 137, and included in Consolidated Checklist C7.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR266.23(a), as amended September 19,1994 (59
FR47982).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(A); §22-18-6(a)( 12)(B); §22-18-6(a)( 12)(D): §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-9

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia has adopted by reference the July 1, 1997
version of 40 CFR Part 266 at HWMR §§33-20-1.6 and 33-20-9. The State's authority to adopt Federal
rules by reference is provided by W. Va. Code §22-1-3(c).

(65) State statutes and regulations exempt certain mercury recoveryfurnaces from the
requirements of40 CFR 266.102 through 266.111, as indicated in Revision Checklist 137,
and included in Consolidated Checklist C7.

Federal Authority: RCRA §§2002 and 3004; 40 CFR 266.100(c)(1); 266.100(c)(3); and 266/Appendix
XIII, as amended September 19, 1994 (59 FR 47982).

Citation of Laws and Regulations: Date ofEnactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(l2)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D); §22-1-3(c)
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HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-9

45 CSR 25, effective June 1, 1999:
§45-25-3.2/Table 25-A, Item 13

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia has adopted by reference the July 1, 1997
version of 40 CFR Part 266, Subpart H and the 266 Appendices at HWMR §§33-20-1.6 and 33-20-9, and
the Office ofAir Quality rule §45-25-3.2/Table 25-A, Item 13. The State's authority to adopt Federal rules
by reference is provided by W. Va. Code §22-1-3(c).

(66) State statutes and regulations subject universal waste handlers and transporters handling
listed universal wastes to Part 273 requirements rather than Part 264 or 265 requirements as
indicated in Revision Checklist 142A and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§2002, 3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
264.1(g)(II) and 265.1(c)(l4), as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:

§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At §§33-20-1.6, 7.2, and 8.1, West Virginia adopts and incorporates
by reference the Federal provisions for the regulation of universal wastes addressed by Revision Checklist
142 A. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by
reference.

(67) State statutes and regulations subject batteries to the Part 273 requirements rather than the
Part 264 or 265 requirements as indicated in Revision Checklist 142B and included in
Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
264.1(g)(II)(i) and 265. 1(c)(l4)(i), as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations: Date of Enactment and Ac1Qption
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W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1,1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At §§33-20-1.6, 7.2, and 8.1, West Virginia adopts and incorporates
by reference the Federal provisions for the regulation of universalwastes addressed by Revision Checklist
142 B. W. Va. Code §22-1-3(c) provides the State with the authorityto adopt Federal regulations by
reference.

(68) State statutes and regulations include the universal waste amendments to 266.80 as
indicated in Revision Checklist 142B and included in Consolidated Checklist C7.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
266.80(a)&(b), as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-l8-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-9

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At §§30-20-1.6 and 30-20-9, West Virginia adopts and incorporates by
reference the Federal provisions for the regulation ofuniversal wastes addressedby Revision Checklist 142
B. W. Va. Code §22-1-3(c) provides the State with the authorityto adopt Federal regulations by reference.

(69) State statutes and regulations subject pesticides, which are either recalled or collected in
waste pesticide collection programs, to the Part 273 requirements rather than the Part 264
or 265 requirements as indicated in Revision Checklist 142C and included in Consolidated
Checklists C5 and C6.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
264.1(g)(11)(ii) and 265.1(c)(l4)(ii),as amendedMay 11,1995 (60 ER 25492).

Citation of Laws and Regulations; Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)
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HWMR.,33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At §§33-20-1.6, 7.2, and 8.2, West Virginia adopts and incorporates by
reference the Federal provisions for the regulation ofuniversal wastes addressed by Revision Checklist 142
C. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by reference.

(70) State statutes and regulations subject hazardous waste thermostats to the Part 273
requirements rather than the Part 264 or 265 requirements as indicated in Revision
Checklist 142D and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
264. 1(g)(l l)(iii) and 265. 1(c)(l4)(iii), as amended May 11, 1995 (60 FR 25492)..

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a): §22-18-23; §22-1-3(c)

HWMR., 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-7.3; §33-20-8.1; §33-20-8.2

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At §§33.,20-1.6, 7.2, and 8.1, West Virginia adopts and incorporates by
reference the Federal provisions for the regulation of universal wastes addressed by Revision Checklist 142
D. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by reference.
At §§33-20-7.3 and 33-20-8.2, West Virginia has revised the Federal provision at 40 CFR 264.1(g)(l1)(iii)
and 265. 1(c)(l4)(iii) to include mercury containing lamps. West Virginia is not seeking authorization for the
requirements for mercury containing lamps.

(71) State statutes and regulations provide that OECD 301B (Modified Sturm Test) may also be
used to demonstrate that a sorbent is non-biodegradable as indicated in Revision Checklist
145, and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §3004(c), 42 U.S.c. 6924(c); 40 CFR 264.314(e)(2)(ii)&(iii), and
265.314(e)(2)(ii)&(iii), as amended July 11, 1995 (60 FR 35703).

Citation of Laws and Regulations: Date of Enaetm.ent and Adcwtion

W. Va. Code, 1994 Cumulative Supplement:
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§22-18-5(a)~ §22-18-23~ §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6~ §33-20-7.2~ §33-20-8.1

Remarks of the Chief of the Office ofLegal Services

At §§33-20-1.6, 7.2 and 8.1, West Virginia has incorporated by reference the July 1, 1997 version of 40
CFR Parts 264 and 265 which include 40 CFR 264.314(e)(2)(ii)&(iii), and 265.314(e)(2)(ii)&(iii). W. Va.
Code §22-l-3(c) gives the State the authority to adopt the Federal regulations by reference. W. Va. Code

, §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all acts necessary to
carry out the purpose and requirements of RCRA Subtitle C.

(72) State statutes and regulations providefor organic air emission standards for tanks, surface
impoundments, and containers and provide that air emission control requirements be added
to the permit terms andprovisions specifiedfor miscellaneous units as indicated in Revision
Checklist 154, and included in Consolidated Checklists C5 and C6.

Federal Authority: RCRA §3004(n)~ 40 CFR 60 Appendix A and 40 CFR Parts 264 and 265 as amended
December 6, 1994 (59 FR 62896), May 19,1995 (60 FR26828), September 29,1995 (60 FR 50426),
November 13, 1995 (60 ER 56952), February 9, 1996 (61 FR 4903), June 5, 1996 (61 FR 28508),
November 25, 1996 (61 FR 59932).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-5-l; §22-18-6(a)~ §22-18-6(a)(13)(A)&(B)~ §22-l8-23

Page 125 of



33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-7.8; §33-20-8.1; §33-20-8.6

45 CSR 25, effective June 1, 1999:
§45-25-1.1.a; §45-25-1.1.b; §45-25-1.5.a; §45-25-3.2 (Items 6, 8 and 10); §§45-25-4.5 through
4.8

Remarks of the Chief of the Office of Legal Services

Under W. Va. Code §§22-18-6(a)(13)(A) and 22-5-1, the Office ofAir Quality is tasked with preventing
air pollution and protecting air quality as well as having jurisdiction and responsibility over performance
standards and treatment devices regarding airemissions from all hazardous waste facilities. W. Va. Code
§22-18-6(a)(13)(B) gives the Director the authority to establish rules for the monitoring and control of air
emissions at hazardous waste treatment, storage and disposal facilities, including, but not limited to, open
tanks, surface impoundments and landfills, as may be necessary to protect human health and the environment.
At §§33-20-1.6, 33-20-7.2, 33-20-8.1, 33-20-8.6, 45-25-1.5.a and 45-25-3.2 (Items 6, 8 and 10), the State
adopts and incorporates by reference, without changes, the 40 CFR Parts 264 and 265 air emission control
provisions. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by
reference. Section 45-25-4 of the Office ofAir Quality regulations includes specific air emission control
requirements for all facilities.

(73) State statutes and regulations provide for the safe storage and transport ofmilitary
munitions, provide design and operating standards and closure andpost-closure care for
facilities storing munitions and explosive hazardous wastes, define when military munition
is a solid waste, subject explosives and military munitions to certain listed requirements, and
require the treatment and disposal ofhazardous waste military munitions subject to Parts
260 through 270 as indicated in Revision Checklist 156 and included in Consolidated
Checklists C5, C6, and C7. These statutes and regulations also clarify that emergency
responses involving both military and non-military munitions are considered an immediate
response to a discharge or imminent and substantial threat ofa discharge ofa hazardous
waste.

Federal Authority: RCRA §§3001, 3004; 40 CFR 264. 1(g)(8)(i)(D), 264. 1(g)(8)(iv), 264.1(i), 264.70, 264
Subpart EE, 265.1(c)(1l)(i)(D), 265.1(c)(lI)(iv), 265.1(f), 265.70, Part 265 Subpart EE, and Part 266
Subpart M, as amended February 12, 1997 (62 FR 6622).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a); §22-18-23

33 CSR20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1; §33-20-9

150 CSR 11, effective November 8, 1999:
§150-11-1.1; §150-11-1.5 (to be revised); §150-11-10.1 through 10.5 (to be adopted)
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157 CSR 7, effective April 28, 1999:
§157-7-1.1; §157.-7-1.6; §157-7-5.1

Remarks of the Chief of the Office of Legal Services

Under §§22-18-(6)(a) and 22-18-23, West Virginia has broad authority to adopt rules that are equivalent
to and consistent with the Federal regulations. At §§33-20-1.6, 33-20-7.2, 33-20-8.1 and 33-20-9, West
Virginia has adopted by reference the Federal provisions addressed by Revision Checklist 156. W. Va. Code
§22-1-3(c) gives the State the authority to adopt the Federal regulations by reference. In addition, in the
DOH and PSC regulations, the State subjects road/highway and rail transporters of military munitions to
requirements that are equivalent to the Federal provisions.

(74) State statutes and regulations providefor a manifest exemption for off-site shipment of
unused waste munitions from one military installation to another as indicated in Revision
Checklist 156 and included in Consolidated Checklist C7.

Federal Authority: RCRA §§3001, 3003, 3004(y); 40 CFR 266.203, as amended February 12, 1997 (62 FR
6622).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a); §22-18-6(a)(12); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-9

150 CSR 11, effective November 8, 1999:
§§150-11-10.2 through 150-11-10.4 (to be adopted)

157 CSR 7, effective Apri128, 1999:
§157-7-1.1; §157-7-1.6; §157-7-5.1

Remarks of the Chief of theOffice of Legal Services

Under §§22-18-(6)(a) and 22-18-23, West Virginia has broad authority to adopt rules that are equivalent
to and consistent with the Federal regulations. Under §22-18-6(a)(12), the State has the authority to grant
exemptions. At §§33-20-1.6 and 33-20-9, West Virginia has adopted by reference the 40 CFR 266.203
provision, as addressed by Revision Checklist 156. W. Va. Code §22-1-3(c) gives the State the authority to
adopt the Federal regulations by reference. In addition, in the DOH and PSC regulations, the State subjects
road/highway and rail transporters ofmilitary munitions to requirements that are equivalent to the Federal
provisions.
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(75) State statutes and regulations provide for a conditional exemption for waste munitions
storage as indicated in Revision Checklist 156 and included in Consolidated Checklist C7. (

Federal Authority: RCRA §§3001, 3003, 3004(y); 40 CFR266.205, as amended February 12,1996 (62 FR
6622).

Citation of Laws and Regulations: Date of Enactrnent and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a);, §22-18-6(a)(12); §22-18-23

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-9

Remarks of the Chief of the Office of Legal Services

Under §§22-18-(6)(a) and 22-18-23, West Virginia has broad authority to adopt rules that are equivalent
to and consistent with the Federal regulations. Under §22-18-6(a)( 12), the State has the authority to grant
exemptions. At §§33-20-1.6 and 33-20-9, West Virginia has adopted by reference the 40 CFR 266.205
provision, as addressed by Revision Checklist 156. W. Va. Code §22-1-3(c) gives the State the authority to
adopt the Federal regulations by reference.

(76) State statutes and regulations include required test methods in EPA Publication SW-846 and
Third Edition ofthe EPA Approved Test Methods Manual "Test Methods for Evaluating
Solid Waste, Physical/Chemical Methods" through UpdateIII and include amendments as
indicated in Revision Checklist 158 and included in Consolidated Checklists C5, C6, and C7.

Federal Authority: RCRA §§ 1006, 2002(a), 3004-3007, 3010, 3013-3018, and 7004; 40 CFR
264.1034(d)(1)(iii), 264.1034(t), 264.1063(d)(2), Part 264 Appendix IX, 265.1034(d)(1)(iii), 265.1034(t),
265.1063(d)(2), 266.104(e)(l), 266.106(g)(l)&(2), 266.107(t), and 266 Appendix IX, as amended June 13,
1997 (62 FR 32452).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-7.8; §33-20-8.6; §33-20-9

45 CSR 25, effective June 1, 1999:
§45-25-3.2 (Items 6, 8 and 13)

Remarks of the Chief of the Office of Legal Services

(

West Virginia incorporates by reference the test methods addressed by Revision Checklist 158. W. Va.
Code §22-1-3(c) gives the State the authority to adopt the Federal regulations by reference. Under §§22-18-
(6)(a) and 22-18-23, West Virginia has broad authority to adopt rules that are equivalent to and consistent (
with the Federal regulations.
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( VI. LAND DISPOSAL RESTRICTIONS

Federal Authority: RCRA §§1006, 2002(a), 3001 and 3004

A. State statutes and regulations restrict the land disposal ofhazardous wastes as specified in
40 CFR Part 268 and indicated in Consolidated Checklist C8 which includes the provisions
ofRevision Checklists 34,39,50,62,63,66,74, 78,83,95,102,103,106,109,116,121,123,
124,126,134,136,137, 142A, 142B, 142C, 142D, 151, 155, 157 and 159.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR Part 268, as amended November 7, 1986 (51 FR
40572), June 4, 1987 (52.ER 21010), July 8, 1987 (52 FR 25760), October 27, 1987 (52 FR 41295), August
17,1988 (53 FR 31138), February 27,1989 (54 FR 8264), May 2,1989 (54 FR 18836), June 23, 1989 (54
FR 26594), September 6, 1989 (54 FR 36967), June 13, 1990 (55 FR 23935), March 29, 1990 (55 FR
11798), June 1,1990 (55 FR22520), January 31,1991 (56 FR 3864), August 19,1991 (56 FR41164),
March 6, 1992 (57 FR 8086), May 15, 1992 (57 FR 20766), June 26, 1992 (57.ER 28628), August 18, 1992
(57 FR 37194), October 20, 1992 (57 FR 47772), February 16, 1993 (58 FR 8658), May 14, 1993 (58 FR
28506), May 24, 1993 (58 FR 29860), August 31, 1993 (58 FR 46040), June 20, 1994 (59FR 31551),
August 24, 1994 (59 FR 43496), September 19, 1994 (59 FR 47980), September 19, 1994 (59 FR 47982),
January 3, 1995 (60 FR 242), May 11, 1995 (60 FR 25492), April 8, 1996 (61 FR 15566 and 61 FR 15660),
April 30, 1996 (61 FR 19117), June 28, 1996 (61 FR 33680), July 10, 1996 (61 FR 36419), August 26,
1996 (61 FR 43924), January 14,1997 (62 FR 1992), February 19,1997 (62 FR 7502), May 12, 1997 (62
FR 25998) and June 17, 1997 (62 FR 32974).

(

(

Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(l2)(D); §22-18';23; §22-1­
3(c); §22-18-6(a)(2)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. Specifically, W. Va. Code §22-18(a)(12)(A) gives the Director
the authority to establish standards and prohibitions relating to the management of hazardous waste by land
disposal methods, while W. Va. Code §22-18-6(a)(12)(B) provides the authority to establish standards and
prohibitions relating to the land disposal of liquid hazardous wastes or free liquids contained in hazardous
wastes and any other liquids which are not hazardous wastes. Specific authority to promulgate rules
establishing criteria for identifying the characteristics ofhazardous waste and listing particular hazardous
wastes which are subject to the provisions of the State's Hazardous Waste Management Act is provided by
W. Va. Code §22-18-6(a)(2). In addition, at W. Va. Code §§22-18-5(a), 22-18-6(a), and 22-18-23, West
Virginia has the broad authority to adopt rules that are consistent with and equivalent to the Federal
regulations.

At HWMR §§33-20-1.6 and 33-20-10.1, West Virginia has adopted by reference the July 1, 1997
version of40 CFR Part 268, except that at §33-20-10.3, the State exempts 40 CFR 268.5,268.6 and
268.42(b) from the incorporation by reference. In addition, at §33-20-1O.4, the State makes it clear that the
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definition of "Administrator" at 40 CFR 268.40(b) has the same meaning as defined in 40 CFR 260.10. The
State's authority to adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c). The Federal
provisions that West Virginia excepts from the incorporation by reference address regulations which are
under the sole responsibility of the EPA Administrator. These Federal provisions are not delegable to States
because of the national concerns which must be examined when decisions are made relative to them.

B Specific provisions affecting 40 CFR Part 268 that are included in State statutes and
regulations are listed below:

(1) State statutes and regulations providefor the restrictions ofthe land disposal of
certain spent solvents and dioxin-containing hazardous wastes as indicated in Revision
Checklists 34, 39 and 50 and included in Consolidated Checklist C8.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR Part 268, as amended November 7, 1986 (51 ER
40572), June 4, 1987 (52 FR 21010), July 8, 1987 (52 FR 25760), and August 17, 1988 (53 FR 31138).

Citation of Laws and Regulations· Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(l2)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(0);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressedby Revision Checklists 34, 39, and 50 at §§33-20-1.6 and 33-20-10. W. Va. Code §22­
1-3(c) provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va.
Code §§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are
consistent with and equivalent to the federal regulations.

(2) State statutes and regulations restrict the disposal ofcertain California list wastes, including
liquid hazardous waste containing polychlorinated biphenyls (PCBs) above specified
concentrations, and hazardous waste containing halogenated organic compounds (HOCs)
above specified concentrations as indicated in Revision Checklists 39, 50, and 66 and
included in Consolidated Checklist C8.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR Part 268, as amended July 8, 1987 (52 FR 25760),
October 27, 1987 (52 FR 41295), August 17, 1988 (53.EB.31138), and September 6, 1989 (54.EB.36967).

Citation of Laws and Regulations: Date of Enactment and Adoption

(

(

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D); (,
§22-18-23; §22-1-3(c) .
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HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks of the Chief of the Office of L-egal Services

W. Va. Code §§22-l8-6(a)(12)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklists 39, 50, and 66 at §§33-20-1.6and 33-20-10. W. Va. Code §22­
1-3(c) provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va.
Code §§22-18-5(a), 22-l8-6(a), and 22-18-23 provide the State with the authority to adopt rules that are
consistent with and equivalent to the federal regulations.

(3) State statutes and regulations for specific treatment standards and effective dates for certain
wastes from the"First Third" ofthe schedule ofrestricted wastes listed in 40 CFR 268.10 as
well as land disposal restrictions for those First Third wastesfor which a treatment standard
is not established as indicated in Revision Checklists 50, 62 and 66 and included in
Consolidated Checklist C8.

Federal Authority: RCRA §3004 (d)-(k) and (m); 40 CFR Part 268, as amended on August 17, 1988 (53 FR
31138), February 27, 1989 (54 FR 8264), May 2, 1989 (54 FR 18836), September 6, 1989 (54 FR 36967),
and June 13, 1990 (55 FR23935).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); .§22-l8-6(a); §22-18-6(a)(12)(A); §22-l8-6(a)(12)(B); §22-18-6(a)(12)(0);
§22-18-23; §22-l-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-l0

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions, West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklists 50, 62, and 66 at §§33-20-1.6 and 33-20~1O. W. Va. Code §22­
1-3(c) provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va.
Code §§22-18-5(a), 22-l8-6(a), and 22-18-23 provide the State with the authority to adopt rules that are
consistent with and equivalent to the federal regulations.

(4) State statutes and regulations for certain treatment standards andprohibition effective dates
for certain Second Third wastes andfor imposing the "soft hammer" provisions of40 CFR
268.8 on Second Third wastes for which the Agency is not establishing treatment standards
as indicated in Revision Checklist 63 and included in Consolidated Checklist C8.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR Part 268, as amended June 23, 1989 (54 FR
26594).

( Citation of Laws and Regulations' Date of,Enactment and Adqption
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W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(12)(0);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks of the Chief of the Office ofLegal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 63 at §§33-20-1.6 and 33-20-10. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(5) State statutes and standards for treatment standards and effective dates for certain First
Third "soft hammer" wastes as well asfor certain wastes originally contained in the Third
Third ofthe schedule as indicated in Revision Checklist 63 and included in Consolidated
Checklist C8.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFRPart 268, as amended June 23, 1989 (54 FR
26594).

Citation of Laws and Re2Ulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(l2)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 63 at §§33-20-1.6 and 33-20-10. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(6) State statutes and regulations provide specific treatment standards and effective dates for the
"Third Third" wastes, "soft hammer" First and Second Third wastes, five newly listed
wastes, four wastes thatfall into the F002 and F005 (spent solvent) waste codes, F025,
mixed radioactive/hazardous wastes, characteristic wastes, and multi-source leachate, as
well as establish revised treatment standards for petroleum refining hazardous wastes
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(K048-K052) as indicated in Revision Checklists 78, 83 and 102 and included in
Consolidated Checklist C8.

Federal Authority: RCRA §§3001 and 3004 (d)-(k) and (m); 40 CFR 261,262,264,265,268, and 270, as
amended June 1, 1990 (55 FR 22520), January 31, 1991 (56 FR 3864) and March 6, 1992 (57 FR 8086)..

.Citation of Laws and Relmlations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(12)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6: §33-20-1O

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklists 78, 83, and 102 at §§33-20-1.6 and 33-20-10. W. Va. Code
§22-1-3(c) provides the State with the authority to adopt Federal regulations by reference. In addition, W.
Va. Code §§22-l8-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are
consistent with and equivalent to the federal regulations.

(7) State statutes and regulations provide for alternate treatment standards for lab packs
meeting certain criteria as indicated in Revision Checklists 78 and 83 and included in
Consolidated Checklist C8.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 264.316(f), 265.316(f), 268.7(a)(7), 268.7(a)(8),
268.42(c), 268.42(c)(l)-(4), and 268 Appendices IV and V, as amended June 1, 1990 (55 FR 22520) and
January 31, 1991 (56 FR 3864).

Citation of Laws and Relmlations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(l2)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D)
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33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-7.2; §33-20-8.1; §33-20-1O.1

Remarks Qfthe Chief Qfthe Office QfJ.:.e~al Services

The State's authority to adopt rules for the land disposal restrictions is provided by W. Va. Code §§22­
18-6(a)(l2)(A), (B) and (D). Under W. Va. Code §22-18-6(a)(12)(D), the State has the authority to adopt
rules including exemptions and variances as necessary to allow the State to assume primacy for the
administration of the Federal program under RCRA. West Virginia adopts and incorporates by reference the
Federal provision addressed by the checklists at §§33-20-1.6, 33-20-7.2, 33-20-8.1 and 33-20-10.1. W. Va.
Code §22-1-3(c) provides the State with the authority tQ adopt Federal regulations by reference.

(8) State statutes and regulations contain treatment standards under the land disposal
restrictions programfor K061 as indicated in Revision Checklist 95 and included in
Consolidated Checklist C8.

Federal Authority: RCRA 3004(d)-(k) and (m); 40 CFR 268.41 and 268.42, as amended August 19, 1991
(56 FR 41164).

Citation of Laws and RegulatiQns' Date QfEnactment and AdqptiQn

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(l2)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks Qfthe Chief Qfthe Office QfLe~al Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 95 at §§33-20-1.6 and 33-20-10. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(9) State statutes and regulations provide an extension ofthe land disposal restriction effective
datefor hazardous waste debris until May 8,1993, as indicated in Revision Checklists 103,
116 and 123 and included in Consolidated Checklist C8.

Federal Authority: RCRA §3004(h)(3); 40 CFR 268.35(c)-(e), as amended May 15, 1992 (57 FR 20766),
October 20, 1992 (57 FR 47772) and May 14, 1993 (58 ER 28506).
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( Citation of Laws and Regulations' Date of Enactment and Ado.ption

W. Va. Code, 1994 Cwnulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(O)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.l

Remarks of the Chief of the Office of Le~al Services

The State's authority to adopt rules for the land disposal restrictions is provided by W. Va. Code §§22­
18-6(a)(12)(A), (B) and (D). Under W. Va. Code §22-18-6(a)(12)(D), the State has the authority to adopt
rules including exemptions and variances as necessary to allow the State to asswne primacy for the
administration of the Federal program under RCRA. West Virginia adopts and incorporates by reference the
Federal provision addressed by the checklists at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference.

(10) State statutes and regulations provide an extension ofthe land disposal restriction effective
date, until May 8, 1993,/or D008lead-bearing hazardous materials stored before secondary
smelting, provided the owner/operator meets the requirements specified at 40 CFR
268.35(k), as indicated in Revision Checklist 106 and included in Consolidated Checklist C8.

(

(

Federal Authority: RCRA §3004(h)(3); 40 CFR 268.35(c) and (k), as amended June 26, 1992 (57 FR
28628).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(A); §22-18-6ta)(12)(B); §22-18-6(a)(12)(O)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chief of the Office of Le~al Services

The State's authority to adopt rules for the land disposal restrictions is provided by W. Va. Code §§22­
18-6(a)(12)(A), (B) and (D). Under W. Va. Code §22-18-6(a)(12)(O), the State has the authority to adopt
rules including exemptions and variances as necessary to allow the State to asswne primacy for the
administration of the Federal program under RCRA. West Virginia adopts and incorporates by reference the
Federal provision addressed by the checklists at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference.

(11) State statutes and regulations provide land disposal treatment standards for certain
hazardous wastes listed after November 8, 1984 as well as treatment standards for debris
contaminated with listed hazardous wastes or debris that exhibit certain hazardous waste
characteristics as indicated in Revision Checklist 109 and included in Consolidated
Checklist C8.
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Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR268.2, 268.5, 268.7, 268.14, 268.36, 268.40,
268.41,268.42,268.43,268.45, as amended August 18, 1992 (57 FR 37194).

Citation of Laws and Re~lations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(l2)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks of the Chiefof theOffice of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 109 at §§33-20-1.6 and 33-20-10. W. Va. COde §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(12) State statutes and regulations include revisions to existing land disposal restrictions
including revision ofF001-F005 spent solvents treatment standards, conversion of
wastewater standards for twenty-four "F" and"K" water codes based on scrubber
standards; revisions to K061, K062 and F006 treatment standards; and change of
recordkeeping requirements as indicated in Revision Checklist 109 and included in
Consolidated Checklist C8.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 268.9,268.41,268.42,268.43 and 268.46, as
amended August 18, 1992 (57 FR 37194).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(l2)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 109 at §§33-20-1.6 and 33-20-10. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations. .
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(13) State statutes and regulations provide a case-by-case extension ofthe land disposal effective
date until May 8, 1994 for Third Third hazardous soils whose best demonstrated available
technology (BDA1) was incineration, retorting or vitrification, as well as for Third Third
soils contaminated with radioactive mixed waste as indicated in Revision Checklists 116 and
123 and included in Consolidated Checklist C8.

Federal Authority: RCRA §3004(h)(3); 40 CFR 268.35(c)-(e), as amended October 20, 1992 (57 FR
47772) and May 14, 1993 (57 FR28506).

Citation of Laws and Regulations: Date pfEnactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chief of the Office of Le~al Services

The State's authority to adopt rules for the land disposal restrictions is provided by W. Va. Code §§22­
18-6(a)(l2)(A), (B) and (D). Under W. Va. Code §22-18-6(a)(l2)(D), the State has the authority to adopt
rules including exemptions and variances as necessary to allow the State to asswne primacy for the
administration of the Federal program under RCRA. West Virginia adopts and incorporates by reference the
Federal provision addressed by the checklists at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference.

(14) State statutes and regulations excludefrom the definition of"land disposal" placement of
waste in a corrective action management unit, as indicated in Revision Checklist 121 and
included in Consolidated Checklist C8.

Federal Authority: RCRA §§2002(a), 3004(u), 3004(v), 3005(c), 3007, and 3008(h); 40 CFR 268.2(c), as
amended February 16, 1993 (58 FR 8658).

Citation of Laws and Regulations; Date of Enactment and Adqption

W. Va. Code, 1994 Cwnulative Supplement:
§22-1-3(c); §22-18-9; §22-18-6(a)(l2)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1
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Remarks of the Chief of the Office of Legal Services

The State's authority to promulgate rules for corrective action is provided by W. Va. §22-18-9. Under
W. Va. Code §22-18-6(a)(12)(D), the State has the authority to adopt rules including exemptions and
variances as necessary to allow the State to assume primacy for the administration of the Federal program
under RCRA. West Virginia adopts and incorporates by reference the Federal provision addressed by the
checklists at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c) provides the State with the authority to
adopt Federal regulations by reference. However, West Virginia's regulations do not include all the
provisions required for corrective action; therefore, the State is not seeking authorization for corrective action
at this time.

(15) State statutes and regulations include land disposal restrictions and treatment standards for
certain ignitable and corrosive characteristic wastes whose treatment standards were
vacated, as indicated in Revision Checklist 124 and included in Consolidated Checklist C8.

Federal Authority: RCRA §3004(d),(e)&(g); 40 CFR 268.37, 268.40(b), 268.41, 268.42(a) and 268.43,as
amended on May 24, 1993 (58 FR 29860).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)( 12)(B); §22-18-6(a)( 12)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 124 at §§33-20-1.6 and 33-20-10. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(16) State statutes and regulations directly refer to test methods as they are found in "Test
Methods for Solid Waste, Physical/Chemical Methods," EPA Publication SW-846, as
indicated in Revision Checklist 126 and included in Consolidated Checklist C8.

Federal Authority: RCRA §§1006; 2002, 3001, 3002, 3004, 3005, 3006, 3010, and 3014; 40 CFR
268.7(a); 268.40(a); 268.41; and 268 Appendices I & IX, as amended August 31, 1993 (58 FR 46040) and
September 19, 1994 (59 FR47980).
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tation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-l8-6(a); §22-l8-23; §'22-l-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-l0.l

Remarks of the Chief of the Office of Le~al Services

West Virginia incorporates by reference 40 CFR Parts 264 and 265 references to the SW-846 Test
Methods. W. Va. Code §22-l-3(c) gives the State the authority to adopt the Federal regulations by
reference. The State's W. Va. Code §§22-l8-6(a) and 22-18-23 give the State the broad authority to adopt
rules that are consistent with and equivalent to the Federal regulations.

(17) State statutes and regulations include a revision to POlS listing in the land disposal
restrictions technology-based treatment standards as indicated in Revision Checklist 134
and included in Consolidated Checklist C8.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 268.42(a)/Table 2 (NOTE: Due to Revision
Checklist 137 changes, this table does not exist in the July 1, 1997 CFR), as amended June 20, 1994 (59 FR
31551).

Citation of Laws and Re~latiQns; Date of Enactment and AdQptiQn

W. Va. Code, 1994 Cwnulative Supplement:
§22-l8-5(a); §22-l8-6(a); §22-l8-6(a)(l2)(A); §22-l8-6(a)(12)(B); §22-l8-6(a)(12)(D);
§22-l8-23; §22-l-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-l0.l

Remarks of the Chief Qfthe Office QfLe~al Services

W. Va. Code §§22-l8-6(a)(l2)(A), (B) and (D) provide the State with the authority tQpromulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 134 at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-l-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-l8-5(a), 22-l8-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations,

(18) State statutes and regulations include changes to the land disposal restrictions conforming
to the removal/rom the 266.20(b) exemption anti-skid/deicing uses ofslags from high
temperature metals recovery (HTMR) processing ofhazardous wastes K061, K062, and
F006 as indicated in Revision Checklist 136 and included in Consolidated Checklist C8.

Federal Authority: RCRA §3004; 40 CFR Part 268.41(a), as amended August 24, 1994 (59 FR 43496).
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Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); '§22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(O);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chiefof the Office of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 136 at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(19) State statutes and regulations contain treatment standards for certain newly identified
organic toxicity wastes andfor newly listed coke product and chlorotoluene production
wastes as well as dilution prohibitions for high total organic content (TOC) ignitable and
toxicity characteristic pesticides as indicated in Revision Checklist 137 and included in
Consolidated Checklist ca.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40.c.ER 268, as amended September 19, 1994 (59 FR
47982) and January 3, 1995 (60 FR 242).

Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)( 12)(B); §22-18-6(a)(12)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks ofthe Chief ofthe Office of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 137 at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18~5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(

(

(20) State statutes and regulations contain modifications to the land disposal restrictions which
simplify andprovide consistency including the Universal Treatment Standards, treatment
standards from three tables consolidated into one table, reduced information on notification (
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forms, and simplified regulations for lab pack treatment as indicated in Revision Checklist
137 and included in Consolidated Checklist C8.

Federal Authority: RCRA §§3004(d)-tk) and (m); 40 CFR 268, as amended September 19, 1994 (59 FR
47982) and January 3, 1995 (60 FR242).

Citation of Laws and Regulations' Date of Enaetment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chief of the Office of Le~al Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 137 at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(21) State statutes and regulations contain modifications to the land disposal restrictions which
simplify and provide consistency including the Universal Treatment Standards, treatment
standards from three tables consolidated into one table, reduced information on notification
forms, and simplified regulations for lab pack treatment as indicated in Revision Checklist
137 and included in Consolidated Checklist C8.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 268, as amended September 19, 1994 (59 FR
47982) and January 3, 1995 (60 FR 242).

Citation of Laws and Relnllations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chief of the Office of Le~al Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 137 at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
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§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations. (

(22) State statutes and regulations exempt universal waste handlers and transporters handling
listed universal wastesfrom the 268. 7 and 268.50 requirements, subjecting them instead to
the Part 273 requirements, as indicated in Revision Checklist 142A and included in
Consolidated Checklist C8.

Federal Authority: RCRA §§2002, 3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
268.1(f), as amended May 11, 1995 (60 ER 25492).

Citation of Laws and Re~lations; Date of Enactment and Adoption
.

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(l2)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chief of the Office of Le~al Services

West Virginia has the necessary authority for the land disposal restrictions and has adopted and
incorporated by reference the Federal provisions addressed by Revision Checklist 142 A. Under W. Va. Code
§22-18-6(a)(12)(D), the State has the authority to adopt rules including exemptions and variances as
necessary to allow the State to assume primacy for the administration of the Federal program under RCRA.

(23) State statutes and regulations exempt batteriesfrom the 268. 7 and 268.50 requirements,
subjecting them instead to the Part 273 requirements, as indicated in Revision Checklist
142B and included in Consolidated Checklist C8.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
268.1(f)(1), as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Re~lations; Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(l2)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chief of the Office of Legal Services

West Virginia has the necessary authority for the land disposal restrictions and has adopted and
incorporated by reference the Federal provisions addressed by Revision Checklist 142 B. Under W. Va. Code
§22-18-6(a)( 12)(D), the State has the authority to adopt rules including exemptions and variances as
necessary to allow the State to assume primacy for the administration ofthe Federal program under RCRA.

(

(24) State statutes and regulations exempt pesticides, which are either recalled or collected in (
waste pesticide collection programs, from the 268.7 and 268.50 requirements, subjecting
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them instead to the Part 273 requirements, as indicated in Revision Checklist 142C and
included in Consolidated Checklist C8.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
268.1(£)(2), as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-1O.1

Remarks of the Chief of the Office of Legal Services

West Virginia has the necessary authority for the land disposal restrictions and has adopted and
incorporated by reference 40 CFR 268.1 (£)(2). Under W. Va. Code §22-18-6(a)(l2)(D), the State has the
authority to adopt rules including exemptions and variances as necessary to allow the State to assume
primacy for the administration of the Federal program under RCRA.

(25) State statutes and regulations exempt hazardous waste thermostats from the 268. 7 and
268.50 requirements subjecting them instead to the Part 273 requirements, as indicated in
Revision Checklist 142D and included in Consolidated Checklist C8.

Federal.Authority: RCRA §§3001, 3002, 3003, 3004, 3005,3010, 3013, 3017, and 7004; 40 CFR
268.1(0(3), as amended May 11, 1995 (60 EX 25492).

Citation of Laws and Regulations' Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(l2)(A); §22-18-6(a)(12)(B); §22-18-6(a)(l2)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-1O.l; §33-20-10.2

Remarks of the Chief of the Office of Legal Services

West Virginia has the necessary authority for the land disposal restrictions and has adopted and
incorporated by reference the Federal provisions addressed by Revision Checklist 142 D. Under W. Va. Code
§22-18-6(a)(12)(D), the State has the authority to adopt rules including exemptions and variances as
necessary to allow the State to assume primacy for the administration of the Federal program under RCRA.
Note that at §33-20-1O.2, West Virginia has modified its analog to 40 CFR 268.1(£)(3) to include mercury
containing lamps. The State is not seeking authorization for the mercury containing lamps provisions.

(26) State statutes and regulations provide a six (6) month extension ofthe current national
capacity variance for spent potliners from primary aluminum production (Hazardous Waste
Number K088) so that K088 wastes do not have to be treated to meet LDR treatment
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standards until July 8, 1997 as indicated in Revision Checklist 155, and included in
Consolidated Checklist C8.

Federal Authority: RCRA §§ 3004(d)·through (k), and 3004(m); 40 CFR 268.39(c) as amended January 14,
1997 (62 FR 1992).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l-3(c); §22-18-6(a)(l2)(A); §22-18-6(a)(12)(B); §22-l8-6(a)(12)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-1O.l

Remarks of the Chief of the Office of Legal Services

West Virginia has the necessary authority for the land disposal restrictions and has adopted and
incorporated by reference the Federal provisions addressed by Revision Checklist 155. Under W. Va. Code
§22-18-6(a)(l2)(D), the State has the authority to adopt rules including exemptions and variances as
necessary to allow the State to assume primacy for the administration of the Federal program under RCRA.

(27) State statutes and regulations prohibit the land disposal ofthe wood preservingwaste F032,
F034 and F035 by August 11, 1997, and also prohibit any soil and debris and radioactive
waste mixed with above chemicals from land disposal effective May 12, 1999. In between
these effective dates, mixtures may only be land disposed ifthefacilitiesfollow certain
procedures included in State statutes and regulations as indicated in Revision Checklist 157,
and included in Consolidated Checklist C8.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 268.30(a)-(e) and 268.40 as amended May 12,
1997 (62 FR 25998).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(A); §22-18-6(a)(12)(B)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1
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Remarks of the Chief of the Office of Legal Services

West Virginia has the necessary authority for the land disposal restrictions and has adopted and
incorporated by reference the Federal provisions addressed by Revision Checklist 157. The statutory
provisions at W. Va. Code §§22-18-6(a)(12)(A) and (B) give the State the authority to establish standards
and prohibitions relating to the management ofhazardous waste by land disposal methods.

(28) State statutes and regulations include revisions ofrecord keeping andpaperwork
requirements indicated in Revision Checklist 157. State statutes and regulations also
include revisions to update the land disposal restrictions to better reflect the current
program, as indicated in Revision Checklist 157, and included in Consolidated Checklist C8.

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 268.4(a)(2)(iv), 268.4(a)(4), 268.7(a)-(c)(2),
268.9(a), 268.9(d)(1)(ii), 268.32, 268.34-268.37, 268.44(0), and Part 268 Appendices I-III, VI, VIII and X,
as amended May 12, 1997 (62 FR 25998).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)( 12)(A); §22-18-6(a)(12)(B); §22-18-6(a)( 12)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chief of the Office of Legal Services

West Virginia has the necessary authority for the land disposal restrictions and has adopted and
incorporated by reference the Federal provisions addressed by Revision Checklist 157. In addition, W. Va.
Code §§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are
consistent with and equivalent to the federal regulations.

(29) State statutes and regulations include revisions introducing polymerization as an alternative
treatment method as indicated in Revision Checklist 157, and included in Consolidated
Checklist C8..

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 268.42 table 1 as amended May 12, 1997 (62 ER
25998).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-1'8-6(a)(12)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1
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Remarks of the Chief of the Office ofLegal Services

W. Va. Code §§22-l8-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 157 at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-l-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-l8-5(a), 22-l8-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(30) State statutes and regulations include revisions which indicate that the de minimis provision
applies to minor losses ofcharacteristic wastes as indicated in Revision Checklist 157, and
included in Consolidated Checklist C8..

Federal Authority: RCRA §§3004(d)-(k) and (m); 40 CFR 268. 1(e)(4) as amended May 12, 1997 (62 FR
25998).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-l8-6(a); §22-l8-6(a)( l2)(A); §22-l8-6(a)( l2)(B); §22-18-6(a)(l2)(D);
§22-l8-23; §22-l-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-l0.l

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 157 at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-l8-5(a), 22-l8-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

(31) State statutes and regulations include revisions designed to conform with the Federal
appeals court ruling (98 F.3d 1394 (D.C. Cir. 1996)) which invalidated, in part, certain EPA
regulations including the land disposal restrictions and treatment standards for the vacated
carbamate wastes as indicated in Revision Checklist 159 and included in Consolidated
Checklist C8.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 268.39(a), 268.39(d), and 268.40 as amended June
17, 1997 (62 FR 32974).
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Citation of Laws and Re~ations' Date of Enactment andAdo.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(l2)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D);
§22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-10.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22.-18-6(a)(l2)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference the Federal
provision addressed by Revision Checklist 159 at §§33-20-1.6 and 33-20-10.1. W. Va. Code §22-1-3(c)
provides the State with the authority to adopt Federal regulations by reference. In addition, W. Va. Code
§§22-18-5(a), 22-18-6(a), and 22-18-23 provide the State with the authority to adopt rules that are consistent
with and equivalent to the federal regulations.

VII. REQUIREMENTS FOR PERMITS

Federal Authority: RCRA §§3005 and 7004; 40 CFR 271.13 and 271.14, as amended April 1, 1983 (48 FR
14146), June 30,1983 (48 ER 30113), and September 22,1986 (51 FR 33712).

( A. State statutes and regulations provide permit requirements consistent with the specifications
of40 CFR 271.13 and 271.14 as indicated in Consolidated Checklist C9 (formerly Checklist
J1 which includes the amendments ofRevision Checklists 1, 2, 6, 11, 14, 17D, 17 F, 17 L, 17
M, 17N, 170,17P, 17 Q, 17 S, 23, 24, 28, 34, 35, 38, 39,40, 44A, 44 C, 44 D, 44 E, 44 F,
44 G, 45, 48, 52, 54, 59, 60, 61, 64, 70, 78, 79,82,83,85,87,92,94,100,109,121,124,126,
142A, 142B, 142C, 142D, 148,154 and 156.

Federal Authority: RCRA §§3005 and 7004; 40 CFR Parts 124 and 270, as amended January 28, 1983 (48
FR 3977), April 1, 1983 (48 FR 14146), June 30, 1983 (48 FR 30113), September 1, 1983 (48 FR 39611),
April 24, 1984 (49 ER 17716), December 4,1984 (49 ER47390), January 14, 1985 (50 FR 1978), July 15,
1985 (50 FR 28702), March 24, 1986 (51ER 10146), May 2, 1986 (51 FR 16422), July 14, 1986 (51 FR
25422), August 15, 1986 (51 FR 29430), November 7, 1986 (51 FR 40572), March 16, 1987 (52 FR 8072),
June 22, 1987 (52 ER 23447), September 9, 1987 (52 ER 33936), July 8, 1987 (52 FR 25760), July 9, 1987
(52 FR 25942), December 1, 1987 (52 ER 45788), December 10, 1987 (52 FR 46946), July 26, 1988 (53
FR 28118), September 2, 1988 (53 ER 34079), September 26, 1988 (53 ER 37396), September 28, 1988
(53 ER 37912), October 24, 1988 (53 ER 41649), January 4, 1989 (54 ER 246), January 9, 1989 (54 FR
615), January 30, 1989 (54.ER 4286), March 7,1989 (54 FR 9596), August 14, 1989 (54 FR 33376), June
1, 1990 (55 FR 22520), December 6, 1990 (55 ER 50450), January 31, 1991 (56 FR 3864), February 21,
1991 (56 FR 7134), July 1, 1991 (56 EK 30192), July 17, 1991 (56 FR 32688), January 29, 1992 (57 FR
3462), August 18, 1992 (57 FR 37194), February 16, 1993 (58 FR 8658), May 24,1993 (58 ER 28506),
August 31, 1993 (58 FR 46040), December 6, 1994 (59 FR 62896), May 11, 1995 (60 FR 25492),
December 11, 1995 (60 ER 63417), February 9,1996 (61 FR 4903), November 25, 1996 (61 FR 59932),
and February 12, 1997 (62 ER 6622).

( Citation of Laws and Regulations: Date of Enactment and Adoption
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W. Va. Code, 1994 Cumulative Supplement:
§22-18-8; §22-18-6(a)(4)(G); §22-18-6(a)(5); §22-18-6(a)(8); §22-18-6(a)(11);
§22-18-6(a)(13)(A),(B),&(C); §22-18-10; §22-18-11; §22-18-5(a); §22-18-23; §22-1-3(c);
§22-18-12

33 CSR 20, effectiveJuly 1, 1999:
§33-20-1.6; §33-20-11

45 CSR 25, effectiveJune I, 1999:
§45-25-1.1(e); §45-25-1.5; §45-25-2.16; §45-25-3.2/Table25-A (items2, 3, 5, 7, 9, 11, 14, 15,
18 and 19); §45-25-4.13; §45-25-5

Remarks of the Chief of the OfficeofLe~al Services

(

State law and regulationsrequirepermits for owners and operators of all hazardouswaste facilities
required to obtain a permit under40 CFR Part 270, and prohibits the operation of any hazardouswaste
management facilitywithout such a permit. W. Va. Code §22-18-6(a)(4)(G) specifically gives the Director
the authorityto promulgaterules in compliance with the requirements ofW. Va. Code §22-18-8(a) respecting
permits for treatment, storage or disposal. Under the requirements of §22-18-8(a) no person may own,
construct,modify,operate or close~ facilityor site for the treatment, storage or disposal of a hazardous
waste without first obtaining a permit. W. Code §22-18-8(a), also requires persons to also obtain "all other
permits as required by law". TSD facilityclosure and post-closurepermits are treated as permittingactions
and are subject to the permittingprocedures. However, pursuant to Pursuant to W. Va. Code §22-18-11, a
facility whichwas in existenceon July 9, 1981 which qualifies for interim status under the Federalprogram
may remain in operationuntil a final decisionis made on the facility's permit application. Such facilities (,
must, at a minimum, continueto operate under standards at least as stringent as those of the Federal
government under 40 CFR Part 265. The transition program in West Virginia is equivalent to the RCRA
interim status scheme. No facility can qualify for interimstatus in West Virginiaunless it likewisedoes so at
the Federal level. Thus, a state facility must be in existenceon November 19, 1980, in order to qualify as an
interim status facility.

New hazardous waste management facilities must obtain an EPA identification number in accordance
with EPA procedures. Further, W. Va. Code §22-18-8(a) prohibits the issuance ofa permit for a TSD
facilityunless it is establishedthat the issuance of the permit will not result in the violationof any of the
provisionsof Article 18 or any of the State's hazardous waste rules and regulations. Thus, the issuance of a
permit to a TSD facilitywill require that facility to complywith all applicable requirements of the State
program.

W. Va. Code §22-18-8(t) exempts from the requirement to have a hazardous waste permit, "any surface
coal mining and reclamationoperationthat has a permit coveringcoal miningwastes or overburden whichhas
been issued or approvedunder article three [§22-3-1- et seq.] ..." Such an operation is consideredto have
all necessarypermits issuedunder the Hazardous Waste Management Act with respect to the treatment,
storage, or disposal of such wastes or overburden. This is because the State of West Virginiahas assumed
primacyfor the regulationof surfacemining in the State. The State's provision is consistentwith and
equivalent to the Federalprovision at RCRA §3005(t).

InW. Va. Code §22-18-6(a)(5), authority is given for the development of regulations specifyingthe
terms and conditionsunderwhich the Director shall issue, modify,suspend, revokeor deny such permits as
may be requiredby Article 18. Under W. Va. Code §22-18-6(a)(13)(A),the directorhas the authorityto (
establish permit requirements and procedures as may be necessary to complywith the requirements of the .
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State's hazardous Waste Management Act and the Air Pollution Control requirements under §22-5-l et seq.
The statutory provision requires that such an air permit shall be in addition to those permits required by W.
Va. Code §22-l8-8.

West Virginia has adopted and incorporated by reference the Federal provisions in 40 CFR Part 270,
except for the following; the State's authority to adopt Federal regulations by reference is provided by W. Va.
Code §22-l-3(c):

(

(

•

•

•

40 CFR 270.2 definition of "RCRA permit": At §33-20-l1.3.a and §45-25-2.l6, , the State
defmes "RCRA permit" to mean "West Virginia hazardous waste management permit"

40 CFR 270.12 (Confidentiality of information): West Virginia's provisions for availability of
information are largely controlled by the provisions ofW. Va. Code §22-l8-l2 and
HWMR §33-20-ll.l9. Under W. Va. Code §22-l8-l2 any information obtained by any
agency under Article 18 shall be available to the public unless the Director certifies such
information to be confidential. The Director may make such certification where a person
shows, to the satisfaction of the Director, that the information or parts thereof, ifmade
public, would divulge methods, processes or activities entitled to protection as trade secrets.

West Virginia's regulatory provisions addressing the availability of information and
procedures for requesting information are at HWMR §33-20-ll.l9. Under §33-20­
11.19.b, the person claiming any information as confidential must clearly mark each page
containing such information 'with the word "CONFIDENTIAL" and to submit an affidavit
that such person believes the information is entitled to protection. In addition, under §33­
20-ll.l9.c, the State requires that any document submitted which contains information for
which claim of confidential information is made should also include cross-references to
"data, words, phrases, paragraphs, or pages and appropriate affidavits containing or
relating to information which is claimed to be confidential." Under §33-20-l1.19.d, no
information shall be protected as confidential unless it is submitted in accordance with the
provisions of §33-20-ll.l9.c.

§33-20-ll.l9.e requires that information which fails to meet the criteria of §33-20-l1.19.d
must be returned to the person submitting the information. However, the Chief of the
Office of Waste Management is required to retain a copy of such information. Thus, if a
person fails to assert a claim ofbusiness confidentiality at the first opportunity provided by
the State, the State can release the information without further notice to the business. This
includes any information submitted in connection with a permit, a permit application, or
interim status under the State's hazardous waste regulations. Under §33-20-ll.l9.a, names
and addresses ofpermit applicants and permittees will always be made public. These
provisions are consistent with the Federal requirements at 40 CFR 2.20 lee) and 2.208.
Any information obtained by the State regardingfacilities and sites for the treatment,
storage and disposal ofhazardous wast5e is available through the Chief, Office of
Waste Management, DEP upon request. No such information is exclusively
maintained by the DOH or the PSc.

40 CFR 270.24 (Specific Part B information requirements for process vents): At §33-20-ll.2l,
West Virginia exempts 40 CFR 270.24 from the incorporation by reference and refers to
the rules of the air quality board regarding emissions from process vents. Section 45-25-
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3.2/Table 25-A, Item 6 incorporates by reference the Federal provisions at 40 CFR 270.24;
therefore, the State's regulations are identical to the Federal provisions. (

• At §33-20-11.22, the States excepts 40 CFR 270.60(b) and 270.64 from its incorporation by
reference. Underground injection wells that inject hazardous waste must be permitted
pursuant to the State VIC Program and are subject to the rules of the Environmental
Quality Board.

At §45-25-3.2/Table 25-A, the State has also incorporated by reference the Office ofAir Quality
regulations, the permit requirements for air emissions addressed at the following Federal citations: 40 CFR
,270.1(c)(viii)(C), 270. 14(b)(5)&(b)(22), 270.19,270.22,270.23,270.24,270.25,270.62 and 270.66.
Under §45-25-4.13 the Director may, on a case-by-case basis, establish additional performance standards for
air emissions, and require the permit applicant to submit additional data. These requirements are consistent
with the Federal part 270 requirements.

West Virginia has not adopted by reference the 40 CFRPart 124 provisions. Rather, the State has its
own provisions in the Hazardous Waste Management Regulations at §§33-20-11.8 through 11.14 and 33-20­
11.16, and in the Office ofAir Quality regulations at §§45-25-5.4 through 5.10 and 45-25-5.13. The State's
provisions are equivalent to the Federal provisions required for authorization. In addition to the Federal 40
CFR Part 124 provisions required for State authorization, West Virginia has also adopted equivalent analogs
to the following Federal provisions which are not required for authorization:

Federal Citation

124.3(c) through (g)
124.5(b)
124.6(b)
124.9
124.10(a)(2)
124. 12(b) through (d)
124.14
124.15
124.18

State Analog

§§ 33-20-11.8.b - 8.f and 45-25-5.4.b - 5.4.f
§§ 33-20-11.9.b and 45-25-5.5.b
§§ 33-20-11.10.b and 45-25-5.6.b
§§ 33-20-11.18 and 45-25-5.14
§§ 33-20-11.12.b and 45-25-5.8.b
§§ 33-20-11. 14.e - 11.14.g and 45-25-5.10.e - 5.10.g
§§ 33-20-11.15 and 45-25-5.11
§§ 33-20-11.16 and 45-25-5.12
§§ 33-20-11.18 and 45-25-5.14

(

The Division of Environmental Protection, through the Hazardous Waste Management Section (HWMS)
of the Office of Waste Management and the Office ofAir Quality (OAQ), issues permits for all treatment,
storage and disposal facilities. HWMS's permit covers all regulated components ofTSD facilities, except
those which are technical, and the permitting requirements of the OAQ (i.e., those TSD facilities that have air
emissions). Permits for hazardous waste combustion units and those TSD facilities that have air emissions
are issued by OAQ.

The OAQ permitting process generally follows the same sequence as the HWMS. Under 45-25-1.1(e),
permit applications filed under the air regulations must be processed in accordance with the permitting
procedures set forth in the State's Hazardous Waste Management Act, W. Va. Code §22-18-1 et seq. and 33
CSR 20. The most significant differences between the OAQ and HWMS permitting processes are: (1) the
requirement that trial-burns for existing incinerators must be completed prior to issuance of an operating
permit; and (2) OAQ requires two facility permits, one for facility construction and one for operation. The
construction permit requirement is consistent with the Federal regulations which, under 40 CFR 270, requires
that an owner and operator obtain all necessary Federal, State and local permits or licenses necessary to begin
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construction. The Office ofAir Quality's construction permits specify conditions to ensure that new facilities
are built in a manner to assure protection ofpublic health and the environment.

The Office ofWaste Management and the Office ofAir Quality coordinate the issuance of two permits
regulating the same unit. The permit issued by the Office of Waste Management is a complete RCRA permit
which normally includes a waste analysis plan, a training plan, inspection schedules, a contingency plan
including security, closure and post-closure (if applicable) plans, and requirements for fmancial assurance
and liability coverage. Groundwater monitoring and protection requirements are also included in the permit.
The Environmental Quality Board has no role in issuing permits, except that it establishes the ground-water
protection standard that the permit conditions reflect. The permit issued by the Office ofWaste Management
references all of the operating conditions issued by or included in the permit issued by the Office ofAir
Quality. §22-18-6(a)(13)(A),(B), and (C) contain the authority for delegating the air pollution portion of this
permit. Note that under §45-25-5, the Office of Air Quality uses the same permit procedures as found in the
hazardous waste management rule in §33-20-11, including the public participation requirements.

The State's authority at W. Va. Code §22-18-6(a)(lI) and the regulations at HWMR §33-20-11.4 and
the Office ofAir Quality regulations at §45-25-7, regarding permit application fees, are broader in scope than
the Federal program.

B. Specific provisions amending 40 CFR Parts 124 and 270 since January 1, 1983 that are
included in State statutes and requirements are indicated below. Also included are
requirements for surface impoundments regarding RCRA §§3005(j)(6)(A), 3005(j)(2)-(9)
and 3005(j)(11). These latter requirements are not covered by a checklist.

(1) State statutes and regulations require 1) that the Director prepare on a biennial basis
summary information on the quantities and types ofhazardous waste generated,
transported, treated, stored and disposed during the preceding odd-numberedyear, and
2) that the biennial report must be submitted as specified in the permit and must cover
facility activities during odd-numbered calendar years. These requirements are
indicated in Revision Checklist 1 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§3002 and 3004; 40 CFR 270.5 and 270.30, as amended January 28,1983 (48
FR3977).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(3)(F); §22-18-6(a)(4)(B); §22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1
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Remarks of theChief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(3)(F) and 22-18-6(a)(4)(B) specifically give the Director the authority to
promulgate rules for satisfactory reporting practices for generators and owners and operators ofhazardous
waste management facilities. The wording of §§22-18-6(a)(3)(F) and 22-18-6(a)(4)(B) is similar to RCRA
§§3002(a)(6)(A)&(B) and 3004(a)(2), respectively. Under W. Va. Code §§22-18-5(a), 22-l8-6(a) and 22­
18-23, the State has the authority to adopt rules that are consistent with and equivalent to the Federal
regulations. West Virginia's provisions are identical to the Federal code because the State adopts and
incorporates by reference, without changes, 40 CFR 270.5 and 270.30. W. Va. Code §22-1-3(c) gives the
State the authority to adopt Federal regulations by reference.

(2) State statutes and regulations require the permittee to take steps to minimize releases to the
environment in accordance with 40 CFR 270.30(d) as indicated in Revision Checklist 2 and
included in Consolidated Checklist C9.

Federal Authority: RCRA §3005(c); 40 CFR Part 270, as amended September 1, 1983 (48 FR 39611).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-l1.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a), 22-l8-6(a) and 22-18-23 to promulgate
rules that are consistent with and equivalent to the Federal regulations. West Virginia's provisions are
identical to the Federal code because at §§33-20-1. 6 and 33-20-11.1 the State adopts and incorporates by
reference, without changes, 40 CFR 270.30. W. Va. Code §22-1-3(c) gives the State the authority to adopt
Federal regulations by reference.

(3) Facility owners or operators are given the opportunity to cure deficient Part A applications
in accordance with 40 CFR 270.70(b) before failing to qualify for interim status as indicated
in Revision Checklist 6 and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005; 40 CFR Part 270, as amended April 24, 1984 (49 FR 17716).

Citation of Laws and Regulations' Date of Enactment and AdO,ption

W. Va. Code, 1994 Cumulative Supplement:'
§22-18-5(a); §22-18-6(a); §22-18-23; §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1
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Remarks of the Chief of the Office ofLegal Services

West Virginia has broad statutory authority under §§22-18-5(a), 22-18-6(a) and 22-18-23 to promulgate
rules that are consistent with and equivalent to the Federal regulations, West Virginia's provisions are
identical to the Federal code because the State adopts and incorporates by reference, without changes, 40
CFR 270.70. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(4) State statutes and regulations incorporate corrections to the EPA manual "Test Methods for
Evaluating Solid Waste, Physical/Chemical Methods" as indicated by Revision Checklists
11, 35 and 126 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§2002 and 3001; 40 CFR270.6(a), as amended December 4,1984 (49.ER
47390) and March 16, 1987 (52 FR 8072), and August 31, 1993 (58 FR 46040).

Citation of Laws and Regulations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a), 22-18-6(a) and 22-18-23 to promulgate
rules that are consistent with and equivalent to the Federal regulations. West Virginia's provisions are
identical to the Federal code because the State adopts and incorporates by reference, without changes, 40
CFR 270.6. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(5) State statutes and regulations require special permitting standards for facilities managing
dioxin wastes as indicated in Revision Checklist 14 and included in Consolidated Checklist
C9.

Federal Authority: RCRA §§3001 and 3005; 40 CFR 270.14,270.16,270.18, and 270.21, as amended
January 14, 1985 (50.ER 1978).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1,1999:
§33-20-1.6; §33-20-11.1
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Remarks of the Chief of the Office of Legal Services

West Virginia does not have a speeific statutory provision addressing permit standards. However, West
Virginia has broad statutory authority under §§22-l8-5(a), 22-l8-6(a) and 22-18-23 to promulgate rules that
are consistent 'withand equivalent to the Federal regulations. West Virginia's provisions are identical to the
Federal code because the State adopts and incorporates by reference, without changes, 40 CFR 270.14,
270.16,270.18, and 270.21. W. Va. Code §22-l-3(c) gives the State the authority to adopt Federal
regulations by reference.

(6) State statutes and regulations 1) address record retention, 2) treat as having interim status
those existingfacilities that become subject to RCRA due to a statutory or regulatory
change, and 3) restrict interim status/rom any facilities previously denied a hazardous
waste permit or that had their authority to operate afacility under RCRA terminated as
indicated in Revision Checklist 17D and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005; 40 CFR 270.300)(2) and 270.70(a)&(c), as amended July 15, 1985 (50
FR 28702).

Citation of Laws and Regulations: Date of Enactment and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-6(a)(4)(A); §22-l8-5(a); §22-l8-6(a); §22-l8-23; §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §22-18-6(a)(4)(A) specifically gives the Director the authority to promulgate rules
establishing recordkeeping practices. West Virginia does not have a statutory provision which subjects
newly-regulated facilities to the interim status requirements, nor does it have a statutory provision which
directly prohibits a facility from qualifying for interim status if it has been previously denied a permit or if it
had its authority to operate a RCRA facility terminated. However, West Virginia has broad statutory
authority under §§22-18-5(a), 22-18-6(a) and 22-18-23 to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provisions are identical to the Federal code
because the State adopts and incorporates by reference, without changes, 40 CFR 270.300)(2) and
270.70(a)&(c). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by
reference.

(7) State statutes and regulations require that ifbulk or non-containerized waste or wastes
containingfree liquids is to be landfilledprior to May 8, 1985, an explanation ofhow the
requirements of40 CFR 264.314(0) will be complied with will be submitted with the Part B
information as indicated in Revision Checklist 17 F and included in Consolidated Checklist
C9.

Federal Authority: RCRA §§3004 and 3005; 40 CFR 270.2 1(h), as amended July 15, 1985 (50 FR 28702).
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Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-8(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of theOffice of Le~al Services

West Virginia has broad statutory authority under §§22-18-5(a), 22-18-6(a) and 22-18-23 to promulgate
rules that are consistent with and equivalent to the Federal regulations. In addition, W. Va. Code §22-18-8(a)
grants the Director the authority to prescribe a form of application for all permits issues. West Virginia's
provisions are identical to the Federal code because the State adopts and incorporates by reference, without
changes, 40 CFR 270.21(h). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal
regulations by reference.

(8) State statutes and regulations require that in regard to permits by rule, UIC and NPDES
permits issued after November 8, 1984, must comply with the requirements specified in 40
CFR 264.101 as specified in Revision Checklist 17L and included in Consolidated Checklist
C9.

Federal Authority: RCRA §3004; 40 CFR 270.60, as amended July 15, 1985 (50 FR 28702).

( Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-6(a)(4); §22-18-23; §22-1-3(c); §22-18-9

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1; §33-20-11.17

Remarks of the Chief of the Office of Le~al Services

West Virginia has broad statutory authority under §§22-18-5(a), 22-18-6(a) and 22-18-23 to promulgate
rules that are consistent with and equivalent to the Federal regulations. In addition, W. Va. Code §22-18­
6(a)(4) grants the Director the authority to establish performance standards for hazardous waste treatment,
storage and disposal facilities. Corrective action authority is provided by §22-18-9. At §§33-20-1.6, 33-20­
11.1 and 33-20-11.7, West Virginia adopts and incorporates 40 CFR 270.60, except for 270. 60(b) regarding
underground injection. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by
reference. Underground injection wells that inject hazardous waste must be permitted pursuant to the State
UIC Program. West Virginia's UIC regulations do not contain the Federal provision required under 40 CFR
270.60(b). The State's provisions do not meet the requirements for Federal corrective action; therefore the
State is not seeking authorization for corrective action, including Revision Checklist 17 L.

(
(9) State statutes and regulations allow afacility 1) to construct an approved TSCAfacility for

burning PCBs withoutfirst obtaining a RCRA permit and 2) to subsequently apply for a

Page 155 of



RCRA permit in accordance with Revision Checklist 17Mand included in Consolidated
Checklist C9.

Federal Authority: RCRA §3005(a); 40 CFR 270.1O(f)(3), as amended July 15, 1985 (50 ER 28702).

Citation of Laws and Re~ations; Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of theOffice of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. West Virginia's regulatory provision is identical
to the Federal code because the State adopts and incorporates by reference, without changes, 40 CFR
270.1O(f)(3). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(

(10) State statutes and regulations require review ofland disposal permits everyjive years and
modification ofsuch permits as necessary to assure compliance with the requirements in
Parts 124, 260 through 266, and 270, as indicated in Revision Checklist 17Nand included (
in Consolidated Checklist C9. .

Federal Authority: RCRA §3005(c)(3); 40 CFR 270.41 and 270.50, as amended July 15, 1985 (50 FR
28702).

Citation of Laws and Re~ations; Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(5); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. Under W. Va. Code §22-18-6(a)(5), the State
has the authority to promulgate rules specifying conditions under which the director shall issue, modify,
suspend, revoke or deny a permit. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, 40 CFR 270.41 and 270.50. W.
Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(
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(11) State statutes and regulations require permits to contain any conditions necessary to protect
human health and the environment in addition to any conditions required by regulations as
indicated in Revision Checklist 170 and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005(c)(3); 40 CFR 270.32(b), as amended July 15, 1985 (50 FR 28702).

Citation of Laws and Re~ations; Date of Enactment andAdo.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. West Virginia's regulatory provision is identical
to the Federal code because the State adopts and incorporates by reference, without changes, 40 CFR
270.32(b). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(12) State statutes and regulations require that:

(a) For land disposal facilities granted interim status prior to November 8, 1984, interim
status terminates November 8,1985 unless a Part B application and certification of
compliance with applicable ground-water monitoring andfinancial responsibility
requirements are submitted by November 8, 1985, as indicated in Revision Checklist 17
P and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005(e); 40 CFR 270.73(c), as amended July 15, 1985 (50 FR 28702).

Citation of Laws and Re~ations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. West Virginia's regulatory provision is identical
to the Federal code because the State adopts and incorporates by reference, without changes, 40 CFR
270.73(c). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.
Note that Section 22-18-20 allows any person aggrieved or adversely affected by an order ofthe director to

. appeal to the environmental quality board, in accordance to 22B-l-l et seq. However, 22-18-5(a) and the
State's regulations ensure compliance with the dates for termination of interim status as specified in the
Federal code.
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(b) For a land disposalfacility in existence on the effective date ofstatutory or regulatory (
changes under this Act that render thefacility subject to the requirement to have a
permit and which is "granted interim status, interim status terminates 12 months after
the date thefacility jirst becomes subject to such permit requirement unless a Part B
application and certijication ofcompliance with applicable ground-water monitoring
andjinancial responsibility requirements are submitted by that date as indicated in
Revision Checklist 17P and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005(e); 40 CFR 270.73(d), as amended July 15, 1985 (50 FR 28702).

Citation of Laws and Regulations; Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23

I

~.

(
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Remarks of theChief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. West Virginia's regulatory provision is identical
to the Federal code because the State adopts and incorporates by reference, without changes, 40 CFR
270.73(f). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(d) Interim status terminates for any facility other than a land disposal or an incineration
facility by November 8,1992 unless the owner/operator submits a Part B application
by November 8, 1988 as indicated in Revision Checklist 17P and included in
Consolidated Checklist C9.

Federal Authority: RCRA §3005(c)(2)(C); 40 CFR 270.73(f) (NOTE: This is 40 CFR 270.73(g) in the July
1,1997 CFR), as amended July 15,1985 (50ER28702).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

( Remarks of the Chief ofthe Office of Legal Services
-,

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. West Virginia's regulatory provision is identical
to the Federal code because the State adopts and incorporates by reference, without changes, 40 CFR
270.73(g). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(13) State statutes and regulations allow facilities to qualify for interim status ifthey 1) are in
existence on the effective date ofstatutory or regulatory changes that render the facility
subject to the requirement to have a permit and 2) comply with 40 CFR 270.70(a) as
indicated in Revision Checklist 17P and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005(e); 40 CFR 270.70(a), as amended July 15, 1985 (50 FR 28702).

Citation ofLaws and Regulations: Date of Enactrnent andAdqption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

(
Remarks of the Chief of the Office of Legal Services

. ,
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West Virginia has broad statutory authority under §§22-18-5(a), 22-18-6(a) and 22-18-23 to promulgate
rules that are consistent with and equivalent to the-Federal regulations. West Virginia's regulatory provisions (/
are identical to the Federal code because the State adopts and incorporates by reference, without changes, 40
CFR 270.70(a). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by
reference. .

(14) State statutes and regulations provide that facilities may not qualify for interim status under
the State's analogue to RCRA §3005(e) ifthey were previously denied a RCRA §3005(c)
permit or ifauthority to operate the facility has been terminated as indicated in Revision
Checklist 17P and Consolidated Checklist C9.

Federal Authority: RCRA §3005(c)(3); 40 CFR 270.70(c), as amended July 15, 1985 (50 FR 28702).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a), 22-18-6(a) and 22-18-23 to promulgate
rules that are consistent with and equivalent to the Federal regulations. West Virginia's regulatory provisions (
are identical to the Federal code because the State adopts and incorporates by reference, without changes, 40
CFR 270.70(c). W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by
reference.

(15) State statutes and regulations allow the issuance ofa one-year research, development and
demonstration permit (renewable 3 times) for any hazardous waste treatment facility which
proposes an innovative and experimental hazardous waste treatment technology or process
not yet regulated as indicated in Revision Checklist 17Qand included in Consolidated
Checklist C9.

Federal Authority: RCRA §3005(g); 40 CFR 270.65, as amended July 15, 1985 (50 FR 28702)

Citation of Laws and Regulations· Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(I); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

(
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West Virginia adopts and incorporates by reference the Federal provision addressed by the checklists at
§§33-20-1.6 and 33-20-11.1. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal
regulations by reference. West Virginia does not have a specific provision that addresses its authority to
issue, modify and terminate research, development and demonstration permits for a facility which proposes
an innovative and hazardous waste treatment technology or process not yet regulated. W. Va. Code §22-18­
5(a) gives West Virginia the broad authority to perform any and all acts necessary to carry out the purposes
and requirements ofRCRA Subtitle C. Section 22-18-6(a)(1) gives the State the authority to promulgate
rules establishing a plan for the safe and effective management ofhazardous waste. The two citations,
together with §22-18-23, would provide the State with adequate authority to meet the requirements
addressed.

(16) State statutes and regulations do not require:

(a) Surface impoundments in existence on November 8, 1984 [or subsequently becoming
subject to RCRA pursuant to §3005(j)(6)(A) or (B)Jto comply with the double liner,
leachate collection and ground-water monitoring requirements applicable to new units
by November 8, 1988 [or the date specified in RCRA §3005(j)(6)(A) or (B)) or to stop
treating, receiving, or storing hazardous waste, unless the surface impoundment
qualifies for a special exemption under RCRA §3005(j).

Federal Authority: RCRA §3005(j)(6)(A).

(b) Surface impoundments to comply with the double liner, leachate collection and
ground-water monitoring requirements ifthe Agency allows a hazardous waste
prohibitedfrom land disposal under RCRA §3004(d), (e) or (g) to be placed in such
impoundments.

Federal Authority: RCRA §3005(j)(ll).

(c) State statutes and regulations may allow variancesfrom the above requirements as
provided in RCRA §3005(j)(2-9) and (13). However, the availability ofsuch variances
must be restricted as provided in RCRA §3005(j).

Federal Authority: RCRA §3005(j)(2-9).

Citation of Laws and Regulations: Date of Enactment and Adoption
Remarks of the Attorney General

The State has not adopted in its statutes or regulations, the Federal RCRA §3005(j) provisions addressed
by the Non-Checklist Items SRI and SR2. Therefore, West Virginia is not seeking authorization for SRI and
SR2.

(17) State statutes and regulations require permit applicants for landfills or surface
impoundments to submit exposure information as indicated in Revision Checklist 17Sand
included in Consolidated Checklist C9.

Federal Authority: RCRA §3019(a); 40 CFR 270.l0(j), as amended July 15, 1985 (50 FR 28702).

Citation of Laws and Regulations: Date of Enactment and AdQPtion
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W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1 .

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, 40 CFR 270.10(j). W. Va. Code
§22-l-3(c) gives the State the authority to adopt Federal regulations by reference.

(18) State statutes and regulations require that generators, generating greater than 100 kg but
less than 1000 kg ofhazardous waste in a calendar month, who treat, store or dispose of
these wastes on-site must submit their Part A application no later than March 24, 1987, as
indicated in Revision Checklist 23 and included in Consolidated Checklist C9.

Federal Authority: RCRA §300l(d); 40 CFR Part 270, as amended March 24, 1986 (51 FR 10146).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia's authority to regulate generators is found at §22-18-6(a)(3). West Virginia has broad
statutory authority under §§22-18-5(a), 22-18-6(a) and 22-18-23 to promulgate rules that are consistent with
and equivalent to the Federal regulations. West Virginia's provisions are identical to the Federal code
because the State adopts and incorporates by reference, without changes, the provision addressed by Revision
Checklist 23. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(19) State statutes and regulations require the following as indicated in Revision Checklist 24
and included in Consolidated Checklist C9.

(a) Documentation in the Part B application that the notice in the deed required under 40
CFR 264.119 has been filedfor facilities with hazardous waste disposal units closed
prior to the submission ofthe application.

(

(b) Demonstration offinancial assurance must be included with the submission ofthe
Part B application, or at least 60 days prior to the initial receipt ofhazardous waste,
whichever is later. (
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(c) When there. is a change in ownership or control ofafacility, the new owner or
operator must demonstratefinancial assurance within six months ofthe ownership
transfer. The old owner or operator is responsible for financial assurance obligations
ifthe new owner or operatorfails to meet his obligations.. .

Federal Authority: RCRA §3005; 40 CFR270.14(b)(14),(15)&(16), 270.42(d) and 270.72(a)(4), as
amended May 2, 1986 (51 FR 16422).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal
provisions because the State adopts and incorporates by reference, without changes, 40 CFR
270. l4(b)(14),(1 5)&(1 6), 270.42(d) and 270.72(a)(4). W. Va. Code §22-1-3(c) gives the State the authority
to adopt Federal regulations by reference.

(20) State statutes and regulations require general and specific Part B information requirements
as indicated in Revision Checklist 28 and included in Consolidated Checklist C9.
Additionally, as indicated in these checklists, changes, made solely to comply with 40 CFR
265.193 for tanks and containers during interim status, do not constitute reconstruction as
specified in 40 CFR 270.72.

Federal Authority: RCRA §3005; 40 CFR 270.14,270.16 and 270.72, as amended July 14, 1986 (51 FR
25422) and August 15, 1986 (51 EE. 29430).

Citation of Laws and Regulations: Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-l-3(c)
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33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and .
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal
provisions because the State adopts and incorporates by reference, without changes, 40 CFR 270.14,270.16
and 270.72. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(21) State statutes and regulations make thefollowing requirements: 1) a copy ofthe notice of
approval must be submitted in the Part B application for disposalfacilities subject to a case­
by-case extension under 40 CFR 268.5 or for which a petition has been approved under 40
CFR 268.6, and 2) allow, as a minor permit modification, treatment ofhazardous wastes not
previously specified in the permit underfour specified situations. These requirements are
indicated in Revision Checklist 34 and included in Consolidated Checklist C9.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR Part 270, as amended November 7, 1986 (51 FR
40572).

Citation of Laws and Re~lations; Date of Enactment and Adoption

. W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)( 12)(A); §22-18-6(a)( 12)(B); §22-18-6(a)(l2)(D); §22-1-3(c); §22-18-8(a)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-8(a), 22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to
require permits and promulgate regulations for the land disposal restrictions. West Virginia has adopted by
reference the July 1, 1997 version of 40 CFR Part 270 at HWMR §§33-20-1.6 and 33-20-11. The State's
authority to adopt Federal rules by reference is provided by W. Va. Code §22-1-3(c).

(22) State statutes and regulations provide for additional information and engineeringfeasibility
plan requirements regarding ground-water contamination detected at the time ofPart B
permit application as indicated in Checklist 38 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§3004 and 3005; 40 CFR 270.14, as amended June 22,1987 (52 FR 23447) and
September 9, 1987 (52 FR 33936).
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Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal
provisions because the State adopts and incorporates by reference, without changes, 40 CFR 270.14, as
addressed by Revision Checklist 38. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal
regulations by reference.

(23) State statutes and regulations allow owners or operators to use the minor modification
process for changes made to treat or store restricted wastes in tanks or containers to comply
with the 40 CFR Part 268 land disposal restrictions provided the requirements of40 CFR
270.42 are met as indicated in Revision Checklist 39 and included in Checklist C9.

Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 270.42(0)&(p), as amended July 8, 1987 (52 FR
( 25760).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(A); §22-18-6(a)(l2)(B); §22-18-6(a)(l2)(D); §22-1-3(c)

HWMR, 33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference 40 CFR
270.42 at HWMR §§33-20-1.6 and 33-20-11.1. The State's authority to adopt Federal rules by reference is
provided by W. Va. Code §22-1-3(c).

(24) State statutes and regulations providefor changes during interim status to treat or store in
containers, tanks or containment buildings hazardous waste subject to land disposal
restrictions when specified conditions are met as indicated in Revision Checklists 39 and 109
and included in Consolidated Checklist C9.

(
Federal Authority: RCRA §3004(d)-(k) and (m); 40 CFR 270.42(e)(3)(ii)(B) and 270.72, as amended July
8, 1987 (52 ER 25760) and August 18, 1992 (57 ER 37194).
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Citation of Laws and Regulations: Date of Enactment and AdQption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-6(a)(12)(A); §22-~8-6(a)(12)(B);§22-18-6(a)(12)(O); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks Qfthe Chief of the Office of Legal Services

W. Va. Code §§22-18-6(a)(12)(A), (B) and (0) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia adopts and incorporates by reference 40 CFR
270.42(e)(3)(ii)(B) and 270.72 at HWMR §§33-20-1.6 and 33-20-11.1. The State's authority to adopt
Federal rules by reference is provided by W. Va. Code §22-1-3(c).

(25) State statutes and regulations require owners and operators offacilities seeking permits to
provide descriptive information on the solid waste management units and all available
information pertaining to any releases from the units as indicated in Revision Checklist 44 A
and included in Consolidated Checklist C9.

Federal Authority: RCRA §3004(u); 40 CFR 270.14, as amended December 1, 1987 (52 FR 45788).

Citation of Laws and Re~lations: Date of Enactment and AdoptiQn

W. Va. Code, 1994 Cwnulative Supplement:
§22-1-3(c); §22-18-9(a)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks Qfthe Chief of the Office QfLegal Services

W. Va. §22-18-9(a) provides the necessary authority and is analogous and equivalent to RCRA
§3004(u). West Virginia's regulatory provision is identical to the Federal provisions because the State adopts
and incorporates by reference, without changes, 40 CFR 270.14, as addressed by Revision Checklist 44 A.
However, the State is not seeking authorization for corrective action at this time.

(26) State statutes and regulations require UICfacility owners/operators to submit information
related to corrective action with their UIC applications as indicated in Revision Checklist 44
C and included in Consolidated Checklist C9.

Federal Authority: RCRA §3004(u); 40 CFR 270.60(b)(3), as amended December 1, 1987 (52 FR 45788).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cwnulative Supplement:
§22-18-9(a)
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33 CSR 20, effective July I, 1999:
No State analog; see §33-20-11.22

Remarks of the Chief of the Office of ~e~al Services

Corrective action authority is provided by §22-18-9. At §33-20-11.22, West Virginia excepts from the
incorporation by reference 40 CFR 270.60(b) regarding underground injection. Underground injection wells
that inject hazardous waste must be permitted pursuant to the State DIC Program. The State's regulations do
not currently include the requirement addressed by Revision Checklist 44C; therefore, the State is not seeking
authorization for corrective action.

(27) State statutes and regulations allow the permit granting agency to initiate modifications to a
permit without first receiving a request from the permittee, in cases where statutory changes
or new or amended regulatory standards or judicial decisions affect the basis ofthe permit
as indicated in Revision Checklists 44 D and 54.and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005(c); 40 CFR 270.4I(a)(3), as amended December I, 1987 (52 FR 45788)
and September 28, 1988 (53 FR 37912).

Citation of Laws and Re&Ulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(5); §22-18-23; §22-1-3(c)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Le~al Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. Under W. Va. Code §22-18-6(a)(5), the State
has the authority to promulgate rules specifying conditions under which the director shall issue, modify,
suspend, revoke or deny a permit. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, 40 CFR 270.4I(a)(3). W. Va. Code
§22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(28) State statutes and regulations require that permittees must comply with new requirements
imposed by the land disposal restrictions promulgated under Part 268 even when there are
contrary permit conditions, as indicated in Revision Checklist 44 E and included in
Consolidated Checklist C9.

Federal Authority: RCRA §3006(g); 40 CFR 270.4(a), as amended December I, 1987 (52 FR 45788).

Citation of Laws and Re&Ulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(D)
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33 CSR 20, effective July. 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of theOffice of Legal Services

West Virginia adopts and incorporates by referencethe Federal provision at 40 CFR 270.4(a) at §§33­
20-1.6 and 33-20-11.1. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal
regulations by reference. Under W. Va. Code §22-18-6(a)(l2)(D), the State has the authority to adopt rules
as necessary to allow the State to assume primacy for the administration ofthe Federal program under
RCRA.

(29) State statutes and regulations require information from permit applicants concerning permit
conditions necessary to protect human health and the environment as indicated in Revision
Checklist 44 F and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005(c); 40 CFR 270.10(k), as amendedDecember 1, 1987 (52 FR 45788).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. West Virginia's regulatory provision is identical
to the Federal code because the State adopts and incorporates by reference, without changes, 40 CFR
270.10(k). W, Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(30) State statutes and regulations require post-closure permits for all landfills, surface
impoundments, waste piles and land treatment units receiving hazardous waste after July
26,1982, unless closure by removal as provided under 40 CFR 270.1(c)(5) and (6) can be
demonstrated as indicated in Revision Checklist 44 G and included in Consolidated
Checklist C9.

Federal Authority: RCRA §3005(i); 40 CFR 270.1(c), as amended December 1, 1987 (52 FR 45788).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(4)(C); §22-18-6(a)(4)(G); §22-18-7(e); §22-18-9(b)(2); §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1
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Remarks of the Chief of the Office of Le~al Services

West Virginia's regulatory provision is identical to the Federal code because the State adopts and
incorporates by reference, without changes, 40 CFR 270.l(c). W. Va. Code §22-1-3(c) gives the State the
authority to adopt Federal regulations by reference. W. Va. Code §§22-18-6(a)(4)(C)& (G), 22-18-7(e) and
22-18-9(b)(2) provide the State with the necessary authority for these provisions. Under W. Va. Code §22­
18-6(a)(4)(C), the Director has the authority to promulgate rules establishing performance standards for the
"treatment, storage or disposal of hazardous waste pursuant to operating methods, techniques and practices
as may be satisfactory to the Director." In addition, the Director has the authority, under W. Va. Code §22­
18-6(a)(4)(G) to require compliance with the permit requirements at §22-18-8 and corrective action under
§22-18-9(b)(2) for any hazardous waste facility. Finally, the State's W. Va. Code §22-18-7(e) addresses the
authority of the environmental quality board, in consultation with the director, to promulgate water quality
standards governing discharges into the waters of the State.

(31) State statutes and regulations require that all owners and operators ofun its that treat, store
or dispose ofhazardous waste in miscellaneous units must comply with the general
application requirements (including Part A permit requirements), the Part B general
application requirements of40 CFR 270.14, and specific Part B information requirements
for miscellaneous units as indicated in Revision Checklists 45 and 59 and included in
Consolidated Checklist C9.

Federal Authority: RCRA §§3004 and 3005; 40 CFR 264.600,270.14 and 270.23, as amended December
10, 1987 (52 FR 46946) and January 9, 1989 (54 FR 615).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(4); §22-18-8(a); §22-1-3(c)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-7.2; §33-20-11.1

45 CSR 25, effective June I, 1999:
§45-25-3.2/Table 25-A, Item 11

Remarks of the Chief of the Office of Le~al Services

West Virginia's regulatory provision is identical to the Federal code because the State adopts and
incorporates by reference, without changes, 40 CFR 264.600, 270.14 and 270.23. W. Va. Code §22-1-3(c)
gives the State the authority to adopt Federal regulations by reference. W. Va. Code §§22-18-6(a)(4) and 22­
18-8(a) provide the State with the necessary authority to promulgate rules establishing performance standards
for treatment, storage or disposal facilities and comply with the permit requirements at §22-18-8(a).

(32) State statutes and regulations incorporate the revisions to the definition of"elementary
neutralization unit" and "wastewater treatment unit" as indicated in Revision Checklist 52
and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005; 40 CFR 270.2 as amended September 2, 1988 (53 FR 34079).
. &
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Citation of Laws and Regulations: Date of Enactment and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-l1.1

Remarks of the Chief of theOffice ofLei!al Services

West Virginia has broad statutory authority under §§22-l8-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. West Virginia's regulatory provision is identical
to the Federal code because the State adopts and incorporates by reference, without changes, 40 CFR 270.2.
W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(33) State statutes and regulations provide owners and operators moreflexibility to change
specifiedpermit conditions, to expandpublic notification andparticipation opportunities,
and to allow for expedited approval ifno public concern exists for a proposedpermit
modification. Owner/operator requestedpermit modifications are categorized into three
classes with administrative procedures for approving modifications established in each
class. These changes are as indicated in Revision Checklists 54, 78,83,109,121 and 124
and included in Consolidated Checklist C9.

Federal Authority: RCRA §§2002(a), 3004, 3005, and 3006; 40 CFR Parts 124 and 270 as amended
September 28, 1988 (53 ER 37912), October 24, 1988 (53 FR 41649), June 1, 1990 (55 FR 22520), January
31, 1991 (56 FR 3864), August 18, 1992 (57 FR 37194), February 16, 1993 (58 FR 8658), and May 24,
1993 (58 FR 29860).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-18-6(a)(5); §22-l8-6(a)(8); §22-l8-23; §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1; §33-20-l1.l2; §33-20-11.12; §33-20-11.13

Remarks of the Chief of the Office of Lei!al Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. Under W. Va. Code §22-18-6(a)(5), the
Director has the authorityto promulgate rules specifying terms and conditions "under which the Director shall
... modify ... permits." The State's authority to promulgate rules for public participation is provided by W.
Va. Code §22-18-6(a)(8). West Virginia adopts the 40 CFR Part 270 requirements by reference under its
authority at W. Va. Code §22-1-3(c). The State also has analogs to the 40 CFR Part 124 provisions required
for authorization. The State's regulatory provisions addressed by Revision Checklists 54, 78,83, 109, 121,
and 124 are equivalent to the Federal provisions. Note that West Virginia is not seeking authorization for
Revision Checklist 121 at this time.
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(34) State statutes and regulations require that existing incineratorfacilities must either conduct
a trial burn or submit other information as specified in 40 CFR 270.19(a) or (c) before a
permit can be issuedfor thatfacility as indicated in Revision Checklist 60 and included in
Consolidated Checklist C9.

Federal Authority: RCRA §3005; 40 CFR Part 270 as amended January 30, 1989 [54 FR 4286).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

45 CSR 25, effective June 1, 1999:
§45-25-3.2/Table 25-A, Item 3

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, 40 CFR 270.62(d) as addressed by
Revision Checklist 60. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by
reference.

35) State statutes and regulations allow greater flexibility to interim status facilities to make
changes during interim status following Director approval, as indicated in Revision
Checklist 61 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§2002(a), 3004, 3005 and 3006; 40 CFR 270.72 as amended March 7, 1989 (54
FR 9596).
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Citation of Laws and ReIDliations: Date of Enactment and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklists at
§§33-20-1.6 and 33-20-11.1. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal
regulations by reference. Under W. Va. Code §22-18-6(a)(l2)(D), the State has the authority to adopt rules
including exemptions and variances as necessary to allow the State to assume primacy for the administration
of the Federal program under RCRA.

(36) State statutes and regulations lift the reconstruction limit/or changes to certain interim
status units 1) necessary to comply with Federal, State or local requirements; 2) necessary to
allow continued handling ofnewly listed or identified hazardous waste; 3) made in
accordance with an approved closure plan; and 4) made pursuant to a corrective action
order as indicated in Revision Checklist 61 and included in Consolidated Checklist C9.

(

Federal Authority: RCRA §§2002(a), 3004, 3005, and 3006; 40 CFR 270.72 as amended March 7, 1989 (,
(54 FR 9596). .

Citation of Laws and Regulations: Date of Enactment and AdRPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(l2)(D)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office ofLegal Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklists at
§§33-20-1.6 and 33-20-11.1. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal
regulations by reference. Under W. Va. Code §22-18-6(a)(l2)(D), the State has the authority to adopt rules
including exemptions and variances as necessary to allow the State to assume primacy for the administration
of the Federal program under RCRA.

(37) State statutes and regulations provide that a permit can be deniedfor the active life ofa
facility while a decision on post-closure permitting is pending as indicated in Revision
Checklist 61 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§2002(a), 3004, 3005, and 3006; 40 CFR 270.1,270.10 and 270.29 as amended (.
March 7,1989 (54 ER 9596). \
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Citation of Laws and Regulations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a)~ §22-18-6(a)(5)~ §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6~ §33-20-11.1

Remarks of the Chief of the Office of Leial Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
. are consistent with and equivalent to the Federal regulations. Under W. Va. Code §22-18-6(a)(5), the State
has the authority to promulgate rules specifying conditions under which the director shall issue, modify,
suspend, revoke or deny a permit. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, the Federal provisions for permit
denial. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(38) State statutes and regulations classify as Class 1 certain permit modifications requested by
the owner/operator necessary to enable permittedfacilities to comply with the land disposal
restrictions as indicated in Revision Checklist 61 and included in Consolidated Checklist C9.
Specifically these modifications include 1) adding restricted wastes treated to meet
applicable 40 CFR Part 268 treatment standards or adding residues from treating"soft
hammer" wastes, 2) adding certain wastewater treatment residues and incinerator ash, 3)
adding new wastes for treatment in tanks or containers under certain limited conditions, and
4) adding new treatment processes that are necessary to treat restricted wastes to meet
treatment standards as long as the treatment processes are to take place in tanks or
containers.

Federal Authority: RCRA §§2002(a), 3004, 3005 and 3006~ 40 CFR 270.42 as amended March 7, 1989 (54
FR 9596).

Citation of Laws and Regulations: Date ofEnactrnent and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-6(a)(5)~ §22-18-23~ §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent \vlth and equivalent to the Federal regulations. Under W. Va. Code §22-18-6(a)(5), the State
has the authority to promulgate rules specifying conditions under which the director shall issue, modify,
suspend, revoke or deny a permit. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, 40 CFR 270.42. W. Va. Code §22­
1-3(c) gives the State the authority to adopt Federal regulations by reference.
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(39) State statutes and regulations include in the Permit Modification List as a Class 2
modification the extension ofthe closure period to allow a landfill, surface impoundment or (
land treatment unit to receive nonhazardous wastes after final receipt ofhazardous wastes
as indicated in Revision Checklist 64 and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005; 40 CFR 270.42, Appendix I as amendedAugust 14, 1989 (54 ER 33376).

Citation of Laws and Regulations;Date of Enactmentand Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-18-6(a)(5); §22-18-23; §22-1-3(c)

33 CSR 20, effectiveJuly 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Officeof Legal Services

West Virginia has broad statutory authorityunder §§22-l8-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federalregulations. UnderW. Va. Code §22-18-6(a)(5), the State
has the authority to promulgate rules specifyingconditionsunder whichthe director shall issue, modify,
suspend, revoke or deny a permit, West Virginia's regulatoryprovision is identical to the Federalcode
because the State adopts and incorporates by reference, withoutchanges,permit modificationprovisions. W.
Va. Code §22-l-3(c) gives the State the authorityto adopt Federalregulations by reference.

(40) State statutes and regulations incorporate updates to 40 CFR Part 124 as indicated in
Revision Checklist 70 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§6901 and 6902; 40 CFR 124.3,124.5,124.6,124.10 and 124.12 as amended
April 1, 1983 (48 FR 14146), June 30, 1983 (48 ER 30113), July 26,1988 (53 FR 28118), September26,
1988 (53 FR 37396), and January 4, 1989 (54 FR 246).

Citation of Laws and Regulations:Date of Enactmentand Adoption

W. Va. Code, 1994 CumulativeSupplement:
§22-18-5(a); §22-18-23

33 CSR 20, effectiveJuly 1, 1999:
§33-20-11.8; §33-20-11.9; §33-20-11.10; §33-20-11.12; §33-20-11.14

45 CSR 25, effectiveJune I, 1999:
§45-25-5.4; §45-25-5.5; §45-25-5.6; §45-25-5.8; §45-25-5.10

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are
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equivalent to the Federal regulations. West Virginia has adopted the Federal provisions in its analogs to 40
CFR Part 124 provisions, as addressed by Revision Checklist 70. West Virginia has equivalent procedural
requirements as found in 40 CFR Part 124.

(41) State statutes and regulations include changes to the Permit Modification List necessitated
by the Third Third Land Disposal Restrictions as indicated in Revision Checklist 78 and
included in Consolidated Checklist C9.

Federal Authority: RCRA §§3004(d)-(k) and (m) and 3005; 40 CFR 270.42, Appendix I as amended June 1,
1990 (55 FR 22520).

Citation of Laws and Re~lations; Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12)(A); §22-18-6(a)(12)(B); §22-18-6(a)(12)(0); §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20~1.6; §33-20-11.1

Remarks ofthe Chief of the Office of Le~al Services

W. Va. Code §§22-18-6(a)(l2)(A), (B) and (D) provide the State with the authority to promulgate
regulations for the land disposal restrictions. West Virginia has adopted by reference the 40 CFR 270.42
provisions at HWMR §§33-20-1.6 and 33-20-11.1. The State's authority to adopt Federal rules by reference
is providedbyW. Va. Code §22-1-3(c).

(42) State statutes and regulations providefor Part B general content requirements and specific
part B information requirements for process vents and equipment as indicated in Revision
,Checklists 79 and 87, and included in Consolidated Checklist C9.

Federal Authority: RCRA§3005; 40 CFR 270. 14(b), 270.24, and 270.25 as amended June 21, 1990 (55 FR
25454) and April 26, 1991 (56 FR 19290).

Citation of Laws and Re~lations; Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1; §33-20-11.21

45 CSR 25, effective June 1, 1999:
§45-25-3.2/Table 25-A, Items 7,9, 11 and 18

Remarks of the Chief of the Office of Le~al Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal code

Page 175 of



because the State adopts and incorporates by reference, without changes, the provisions addressed by 40 CFR
270.14(b), 270.24 and 270.25. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal ('
regulations by reference. "

(43) State statutes and regulations contain Special Part B information requirements for drip pads
as indicated in Revision Checklists 82 and 92, and included in Consolidated Checklist C9.

Federal Authority: RCRA §2002(a) and 300 I (b)&(e)(l); 40 CFR 270.26 as amended December 6, 1990 (55
FR 50450) and July I, 1991 (56 ER 30192).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-2J; §22-1-3(c)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-1l.l

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, 40 CFR 270.26. W. Va. Code §22-
1-3(c) gives the State the authority to adopt Federal regulations by reference. (

(44) State statutes and regulations include permitting requirements for boilers and industrial
furnaces burning hazardous waste as indicated in Revision Checklists 85 and 94, and
included in Consolidated Checklist C9.

Federal Authority: RCRA §§1006, 2002, and 3001 through 3007; 40 CFR 270.22, 270.42(c)&(g), 270.42
Appendix 1,270.66, 270.72(a)(6)&(b)(7) and 270.73(f)&(g) as amended February 21, 1991 (56 FR 7134)
and July 17, 1991 (56 ER 32688).

CitatiQn of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement
§22-18-5(a); §22-18-23; §22-1-3(c); §22-18-8(a)

33 CSR 20, effective July I, 1999:
§33-20-1.6; §33-20-11.1

45 CSR25, effective June I, 1999:
§45-25-3.2/Table 25-A, Items 14 and 15

Remarks of the Chief of the Office of Legal Services
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West Virginia has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that
are consistent with and equivalent to the Federal regulations. W. Va. Code §22-18-8(a) grants authority to
require supporting information with the permit application. West Virginia's regulatory provision is identical
to the Federal code because the State adopts and incorporates the Federal provisions by reference without
changes. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(45) State statutes and regulations include specific Part B information requirementsfor surface
impoundments, waste piles and landfills regarding liners; leachate collection, detection, and
removal systems; and the construction quality assurance program requirements as indicated
in Revision Checklist 100 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§3004, 3005, 3006 and 3015; 40 CFR 270.4(a), 270.17(b)&(c), 270.l8(c)&(d),
and 270.21(b)&(c) as amended January 29, 1992 (57 FR 3462).

Citation of Laws and RelMations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-l-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. §22-18-8(a) provides authority to require specific supporting
information as part of the permit application. West Virginia's regulatory provision is identical to the Federal
code because the State adopts and incorporates the Federal provisions by reference, without changes. W. Va.
Code §22-1.i3(c) gives the State the authority to adopt Federal regulations by reference.

(46) State statutes and regulations require owners and operators to comply with the information
requirements for hazardous debris in the Part A and Part B RCRA. application as indicated
in Revision Checklist 109 and included in Consolidated Checklist C9.

Federal Authority: RCRA §3005; 40 CFR 270. 13(n) and 270.14(b)(2), as amended August 18, 1992 (57 FR
37194).

Citation of Laws and RelMations: Date 6fEnactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services
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West Virginia has broadstatutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal code (
because the State adopts and incorporates the Federal provisions by reference, without changes. W. Va. Code
§22-1-3(c) gives the State the authority to adopt Federal regulations by reference.

(47) State statutes and regulations include a definition for corrective action management unit,
and exclude corrective action management unit into which remediation wastes are placed,
from the disposalfacility definition as indicated in Revision Checklist 121 and included in
Consolidated Checklist C9.

Federal Authority: RCRA §3005; 40 CFR 270.2 as amended February 16, 1993 (58 FR 8658).

Citation of Laws and Regulations: Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-1-3(c); §22-18-6(a)(12)(D); §22-18-9

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklists at
§§33-20-1.6 and 33-20-11.1. W. Va. Code §22-1-3(c) provides the State with the authority to adopt Federal (
regulations by reference. Under W. Va. Code §22-18-6(a)(12)(D), the State has the authority to adopt rules
including exemptions and variances as necessary to allow the State to assume primacy for the administration
of the Federal program under RCRA. W. Va. Code §22-18-9 grants specific authority for corrective action.
However, West Virginia's regulations do not include all the provisions required for corrective action;
therefore, the State is not seeking authorization for corrective action at this time.

(48) State statutes and regulations directly refer to test methods as they arefound in "Test
Methodsfor Solid Waste, Physical/Chemical Methods," EPA Publication SW-846, as
indicated in Revision Checklist 126 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§1006; 2002, 3001, 3002, 3004, 3005, 3006, 3010, and 3014; 40 CFR
270.19(c)(1)(iii)&(iv); 270.62(b)(2)(i)(C)&(D); and 270.66(c)(2)(i)&(ii) as amended August 31, 1993 (58
FR46040).
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Citation of Laws and Regulations: Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1,1999:
§33-20-1.6; §33-20-11.1

45 CSR 25, effective June 1, 1999:
§45-25-3.2/Table 25-A, Items 2, 3 and 15

Remarks of the Chief of the Office of Legal Services

West Virginia incorporates by reference 40 CFR Part 270 references to the SW-846 Test Methods. W.
Va. Code §22-1-3(c) gives the State the authority to adopt the Federal regulations by reference. The State's
W. Va. Code §§22-18-6(a) and 22-18-23 give the State the broad authority to adopt rules that are consistent
with and equivalent to the Federal regulations.

(49) State statutes and regulations subject universal waste handlers and transporters handling
the listed universal waste to Part 273 rather than Part 270 as indicated in Revision Checklist
142 A and included in Consolidated Checklists C9.

Federal Authority: RCRA §§2002, 3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
270. 1(c)(2)(viii) as amended May 11, 1995 (60 ER 25492).

( Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1,1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference the Federal provision addressed by the checklists at
§§33-20-1.6 and 33-20-11.1. W. Va. Code §22-1-3(c) gives the State the authority to adopt the Federal
regulations byreference. The State's W. Va. Code §§22-18-6(a) and 22-18-23 give the State the broad
authority to adopt rules that are consistent with and equivalent to the Federal regulations.

(50) State statutes and regulations subject batteries to the Part 273 requirements rather than the
Part 270 requirements as indicated in Revision Checklist 142 B and included in
Consolidated Checklists C9.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 305, 3010, 3013, 3017, and 7004; 40 CFR
270. 1(c)(2)(viii)(A) as amended May 11, 1995 (60 FR 25492).
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Citation of Laws and Regulations: Date ofEnactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference the Federal provision addressed by Revision
Checklist 142 B at §§33-20-1.6 and 33-20-11.1. W. Va. Code §22-1-3(c) gives the State the authority to
adopt the Federal regulations by reference. The State's W. Va. Code §§22-l8-6(a) and 22-18-23 give the
State the broad authonty to adopt rules that are consistent with and equivalent to the Federal regulations.

(51) State statutes and regulations subject pesticides, which are either recalled or collected in
waste pesticide collection programs, to the Part 273 requirements rather than the Part 270
requirements as indicated in Revision Checklist 142 C and included in Consolidated
Checklists C9.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
270. 1(c)(2)(viii)(B) as amended May 11, 1995 (60 ER 25492).

Citation of Laws and Re~lations: Date of Enactment and Adcwtion

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-l1.1

Remarks of the Chief of the Office of Le~al Services

West Virginia adopts and incorporates by reference the Federal provision addressed by Revision
Checklist 142C at §§33-20-1.6 and 33-20-11.1. W. Va. Code §22-l-3(c) gives the State the authority to
adopt the Federal regulations by reference. The State's W. Va. Code §§22-l8-6(a) and 22-18-23 give the
State the broad authority to adopt rules that are consistent with and equivalent to the Federal regulations.

(52) State statutes and regulations subject hazardous waste thermostats to the Part 273
requirements rather than the Part 273 requirements as indicated in Revision Checklist 142
D and included in Consolidated Checklists C9.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
270. 1(c)(2)(viii)(C) as amended May 11, 1995 (60 ER 25492).
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Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

HWMR, 33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-l1.1; §33-20-l1.2

Remarks of the Chief of the Office of Legal Services

West Virginia adopts and incorporates by reference the Federal provision addressed by Revision
Checklist 142 D at §§33-20-1.6 and 33-20-11. L W. Va. Code §22-1-3(c) gives the State the authority to
adopt the Federal regulations by reference. The State's W. Va. Code §§22-18-6(a) and 22-18-23 give the
State the broad authority to adopt rules that are consistent with and equivalent to the Federal regulations. At
§33-20-l1.2, West Virginia has added a reference to "mercury containing lamps" to the provision at 40 CFR
270. 1(c)(2)(viii)(C) because the State regulates those materials asuniversal waste. Per guidance from EPA,
West Virginia is not seeking authorization for the requirements for mercury containing lamps.

(53) State statutes and regulations provide for opportunities for earlier public involvement in the
permitting process and expandpublic access to information throughout the permitting
process and the operational lives offacilities as indicated in Revision Checklist 148, and
included in Consolidated Checklist C9.

Federal Authority: RCRA §§2002, 3004, 3005, and 7004(b), 40 CFR 124.31, 124.32, 124.33,270.2,
270. 14(b)(22), 270.30(m), 270.61(b)(5), 270.62(b)(6), 270.62(d), 270.66(d)(3), and 270.66(g), as amended
December 11, 1995 (60 FR 63417).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-l-3(c); §22-18-6(a)(8)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1; §33-20.11.2; §33-20-l1.5 through 11.7

45 CSR 25, effective June 1, 1999:
§45-25-3.2rrable 25-A, Items 3,15; 18, 19; §45-25-4.14; §45-25-5.1 through 5.3

Remarks of the Chief of the Office of Legal Services

The State has broad statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that are
consistent with and equivalent to the Federal regulations, and the State's authority to promulgate rules for
public participation is provided by W. Va. Code §22-18-6(a)(8). West Virginia adopts and incorporates by
reference the Federal Part 270 provisions addressed by Revision Checklist 148. Under §22-1-3(c), West
Virginia has the authority to adopt Federal regulations by reference. The State has also adopted, verbatim,
the Federal Part 124 provisions required by Revision Checklist 148 at W. Va. Code §§33-20-l1.5 through
11.7 and §§45-25-5.1 through 5.3.
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(54) State statutes and regulations provide that compliance with a RCRA permit does not
constitute compliance with the requirements promulgated underpart 265, Subpart CC (
limiting air emissions and include organic air emission permit information requirements as -,
indicated in Revision Checklist 154 and included in Consolidated Checklist C9.

Federal Authority: RCRA §3004(n); 40 CFR 270.4(a)(2)-(4), 270.14(b)(5), 270. 15(e), 270. 16(k),
270.17(j), and 270.27 as amended December 6,1994 (59 FR 62896), February 9, 1996 (61 FR 4903), and
November 25, 1996 (61 FR 59932).

Citation of Laws and Regulations: Date of Enactment and AdQption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-8(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

45 CSR25,effectiveJune 1, 1999:
§45-25-3.2/Tab1e 25-A, Item 11

Remarks of the Chief of the Office of Legal Services

West Virginia has broad statutory authority under §§22-18-8(a) and 22-18-23 to require specific
supporting information as part of the permit application and to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, the provisions addressed by (
Revision Checklist 154. W. Va. Code §22-1-3(c) gives the State the authority to adopt Federal regulations
by reference. .

(55) State statutes and regulations provide that a person is not required to obtain a RCRA permit
for treatment or containment activities taken during a response to the immediate threat to
public health or safety from the known or suspected presence ofmilitary munitions, other
explosive material or an explosive device as determined by an explosives or munitions
emergency response specialist, and that a permittee may accept military munitions even
when barredfrom accepting off-site wastes ifcertain conditions are met as indicated in
Revision Checklist 156 and included in Consolidated Checklist C9.

Federal Authority: RCRA §§3004(y) and 7004; 40 CFR270.1(c)(3)(i)(D), 270. 1(c)(3)(iii), 270.42(h) and (i)
as amended February 12, 1997 (62 FR 6622).

Citation of Laws and Regulations: Date of Enactment and Adqption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(12); §22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-11.1

Remarks of the Chief of the Office of Legal Services
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Under §22-18-6(a)(l2), the State has the authority to grant exemptions. West Virginia also has broad

statutory authority under §§22-18-5(a) and 22-18-23 to promulgate rules that are consistent with and
equivalent to the Federal regulations. West Virginia's regulatory provision is identical to the Federal code
because the State adopts and incorporates by reference, without changes, the provisions addressed by
Revision Checklist 156. W. Va. Code·§22-1-3(c) gives the State the authority to adopt Federal regulations
by reference.

VIII. REQUIREMENTS FOR USED OIL MANAGEMENT

Federal Authority: RCRA §§1004, 1006,2002,3001,3014 and 7004; 40 CFR 271.26 as amended on
September 10, 1992 (57 ER 41566) and May 3, 1993 (58 FR 26420).

A. State statutes and regulations provide used oil management standards equivalent to 40 CFR
. Part 279 for: 1) used oil generators, 2) used oil collection centers and aggregation points, 3)
used oil transporters and transferfacilities, 4) used oil processors and re-refiners, 5) used
oil burners who burn off-specification used oil for energy recovery, 6) used oil fuel
marketers; 7) standards for use as a dust suppressant and disposal ofused oil, and 8) other
requirements to the extent they are included in 40 CFR Part 279. These standards for used
oil management are as indicated in Consolidated Checklist CI0 which includes changes
made by Revision Checklists 112,122, and 130.

Federal Authority: RCRA §§1004, 1006,2002,3001,3014 and 7004; 40 CFR Part 279 as amended
September 10, 1992 (57 FR 41566), May 3, 1993 (58 FR 26420), June 17, 1993 (58 FR 33341), and March
4, 1994 (59 FR 10550).

( Citation of Laws and Regulations; Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(14); §22-18-6(a)(l5); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999: .
§33-20-1.6; §33-20-14.1; §33-20-14.2; §33-20-14.3

45 CSR 25, effective June 1, 1999:
§45-25-3.2/Table 25-A, Items 16 and 17

150 CSR 11, effective November 8, 1999:
§150-11-1.1 (To be revised); §150-11-1.12 (To be adopted); §§150-11-9.1 through 9.9 (To be
adopted)

157 CSR 7, effective Apri128, 1999:
§157-7-1.1; §157-7-1.6; §157-7-5.l

Remarks of the Chief of the Office of Legal Services

West Virginia Code §22-18-6(a)(l4) requires the Director of the Division of Environmental Protection
(DEP) to promulgate regulations "establishing performance standards and other requirements as may be
necessary to protect public health and the environment from any hazard associated with the management of
used oil and recycled oil." Under W. Va. Code §22-18-6(a)(l5), the Director also has the authority to

( promulgate such other rules as necessary to effectuate the purposes of the State's Hazardous Waste
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Management Act. The State'sregulations are identical to the Federal regulations because at §§33-20-1.6, 33-
20-14 and 45-25-3.2/Tab1e 25-A (Items 16 and 17), it has adopted and incorporated by reference the Federal (
used oil provisions. The State's authority to adopt Federal regulations by reference is provided by W. Va. ,
Code §22-1-3(c). In addition, the State has adopted used oil transporter requirements that are equivalent to
the Federal regulations. .

B. Specific provisions affecting 40 CFR Part 279 that are included in State statutes and
regulations are listed below:

(1) State statutes and regulations provide used oil management standards/or used oil
generators, transporters, processors, re-refiners, burners, and marketers as indicated
in Revision Checklists 112 and 122, and included in Consolidated Checklist C10.

Federal Authority: RCRA §§1004, 1006,2002,3001,3014 and 7004; 40 CFRPart 279 as amended
September 10, 1992 (57 ER 41566), May 3, 1993 (58 FR 26420) and June 17, 1993 (58 FR 33341).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a)(l4); §22-18-6(a)(l5); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-14.l; §33-20-14.2; §33-20-14.3

45 CSR 25, effective June 1, 1999:
§45-25-3.2/Table 25-A, Items 16 and 17

150 CSR 11, effective November 8, 1999:
§150-11-1.1 (To be revised); §150-11-1.12 (To be adopted); §§150-11-9.1 through 9.9 (To be
adopted)

157 CSR 7, effective April 28, 1999:
§157-7-1.1; §157-7-1.6; §157-7-5.1

Remarks of the Chief of the Office of Le~al Services

Under W. Va. Code §22-18-6(a)(l4), West Virginia has the authority to establish "performance
standards and other requirements as may be necessary to protect public health and the environment from any
hazard associated with the management ofused oil and recycled oil." Under W. Va. Code §22-18-6(a)(15),
the Director also has the authority to promulgate such other rules as necessary to effectuate the purposes of
the State's Hazardous Waste Management Act. The State has adopted used oil regulations that are
equivalent to the Federal regulations.
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IX. DELETED LEGALLY OBSOLETE RULES

( A. State statutes and regulations include changes to remove legally obsolete rules as indicated
by Revision Checklist 144 and included in Consolidated Checklists CI, C2, C7 and C9.

(

(

Federal Authority: See the Preamble for Rule; 40 CFR 261.31(a), 266.103(c)(5), 266.104(f)-(h), 270.2,
270.10(e)(4),270.10(1)(2), 270.10(g)(I) as amended June 29, 1995 (60 FR 33912).

Citation of Laws and Regulations: Date of Enactment andAdoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-3.1; §33-20-9; §33-20-11.1

45 CSR 25, effective June 1, 1999:
§45-25-3.2/Table 25-A, Item 13

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements ofRCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. West Virginia adopts and incorporates by reference the Federal
provision addressed by the checklist. W. Va. Code §22-1-3(c) provides the State with the authority to adopt
Federal regulations by reference.

X. UNIVERSAL WASTES

A. State statutes and regulations provide universal waste standards equivalent to 40 CFR Part
273 for: 1) small quantity generators, 2) large quantity handlers, 3) transporters 4) destination
facilities, 5) imports ofuniversal wastes, and 6) petitions to include other wastes under the Part 273
requirements. These standards for universal waste management are as indicated in Consolidated
Checklist CII which includes changes made by Revision Checklists 142A-142E.

Federal Authority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR Part 273
as amended May 11,1995 (60EB,25492).

B. Specific provisions affecting 40 CFR Part 273 that are included in State statutes and
regulations are listed below:

(1) State statutes and regulations provide hazardous waste management standards for the
collection and management ofcertain widely generated wastes determined"universal wastes" as
indicated in Revision Checklist 142 A and included in Consolidated Checklist CII.

Federal Authority: RCRA §§2002, 3001, 3002,3003,3004,3005,3010,3013,3017, and 7004; 40 CFR
273.1(a) intro, 273. 1(b), 273.5, 273.6, 273.10, 273.11, 273.12, 273.14 intro, 273.15-273.31,
273.32(a)(I)&(2), 273.32(b), 273.34 intro, 273.35-273.70 as amended May 11, 1995 (60 FR 25492).
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Citation of Laws and Regulations: Date ofEnactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-5(a); §22-l8-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-1.6; §33-20-13.1; §33-20-13.5; §33-20-13.6; §33-20-13.7

150 CSR 11, effective November 8, 1999:
§150-11-1.1; §150-11-8.1 through 8.7 (To be adopted)

157 CSR 7, effective April 28, 1999:
§157-7-1.1; §157-7-1.6; §157-7-5.l

Remarks of the Chief of the Office of Le~al Services

W. Va. Code §§22-l8-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. At §§33-20-1.6, 33-20-13,157-7-1.1,157-7-1.6 and §157-7-5.1,
West Virginia adopts and incorporates by reference the Federal provisions addressed by the checklist. W.
Va. Code §22-1-3(c) provides the State with the authority to adopt Federal regulations by reference. In
addition, at §150-II-l.l and §150-11-8 of the PSC regulations, the State subjects rail transporters of
universal waste to requirements that are equivalent to the Federal provisions.

(

Note that at §§33-20-13.2 and 13.5, West Virginia has included mercury containing lamps as part of the (
universal wastes. States are allowed to add State-only universal wastes; however, per guidance from EPA, .
West Virginia is not seeking authorization for its requirements for mercury containing lamps.

At §33-20-13.6, the State has adopted the Federal export requirements at 40 CFR 273.20,273.40 and
273.56. However, the State has clarified that EPA remains the regulatory agency for exports. West Virginia
is more stringent in that persons subject to the Federal export provisions must file with the Chief of the
Office of Waste Management copies of all records submitted to EPA. Finally; at §33-20-13.7, West Virginia
rules only apply to waste import activities within the State of West Virginia.

(2) State statutes and regulations include hazardous waste batteries as a universal waste as
indicated in Revision Checklist 142 B and included in Consolidated Checklist Cll.

Federal Authority: RCRA §§300l, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
273. 1(a)(l), 273.2, 273.6, 273. 13(a), 273.l4(a), 273.33(a), and 273.34(a) as amended May 11, 1995 (60 FR
25492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)
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33 CSR 20, effectiveJuly 1, 1999:
§33-20-1.6; §33-20-13.1

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirementsofRCRA Subtitle C and to adopt rules that are
equivalentto the Federal regulations. West Virginia adopts and incorporates by reference the Federal
provision addressed by the checklist. W. Va. Code §22-1-3(c) provides the State with the authority to adopt
Federalregulations by reference.

(3) State statutes and regulations include hazardous waste pesticides that are either recalled or
collected in waste pesticide collection programs as a universal waste as indicated in Revision Checklist
142 C and included in Consolidated Checklist Cll.

FederalAuthority: RCRA §§3001, 3002, 3003, 3004, 3005, 3010, 3013, 3017, and 7004; 40 CFR
273.1(a)(2), 273.3, 273.6, 273.13(b), 273.14(b)&(c),273.32(a)(3), 273.33(b), and 273.34(b)&(c) as
amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations; Date of Enactmentand Ado.ption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effectiveJuly 1, 1999:
§33-20-1.6; §33-20-13.1

Remarksof the Chief of the Office of Legal Services

.W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any
and all acts necessary to carry out the purposes and requirementsof RCRA Subtitle C and to adopt rules that
are equivalent to the Federal regulations. West Virginia adopts and incorporates by reference the Federal
provision addressedby the checklist. W. Va. Code §22-1-3(c) provides the State with the authority to adopt
Federal regulations by reference.

(4) State statutes and regulations include hazardous waste thermostats as a universal waste as
indicated in Revision Checklist 142 D and included in Consolidated Checklist Cll.

FederalAuthority: RCRA §§3001, 3002,3003,3004,3005,3010,3013,3017, and 7004; 40 CFR
273.1(a)(3), 273.4,273.6, 273.13(c), 273.14(d), 273.33(c), and 273.34(d) as amendedMay 11, 1995 (60 FR
25492).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 CumulativeSupplement:
§22-18-5(a); §22-18-23; §22-1-3(c)

33 CSR 20, effectiveJuly 1, 1999:
§33-20-1.6; §33-20-13.l; §33-20-13.4
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Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18-5(a) and 22-18-23 give the Director the broad authority to perform any and all (
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. West Virginia adopts and incorporates by reference the Federal
provision addressed by the checklist. W. Va. Code §22-1-3(c) provides the State with the authority to adopt
Federal regulations by reference. At §§33-20-13.4 and 13.5, the State has amended its incorporation by
reference of 40 CFR 273.4 and 273.6 to expand the definition of "mercury thermostats" and "thermostats" to
include 'mercury containing lamps. Per guidance from EPA, West Virginia is not seeking authorization for its
requirements for mercury containing lamps.

(5) State statutes and regulations allow petitions to include other wastes as universal wastes as
indicated in Revision Checklist 142£ and included in Consolidated Checklist ell.

Federal Authority: RCRA §§3001, 3002,3003,3004,3005,3010, and 3013; 40 CFR 273.80, and 273.81,
as amended May 11, 1995 (60 FR 25492).

Citation of Laws and Regulations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-6(a); §22-18-23; §22-1-3(c)

33 CSR 20, effective July 1, 1999:
§33-20-2.5.d; §33-20-1.6; §33-20-13.1; §33-20-13.8

Remarks of the Chief of the Office of Legal Services

W. Va. Code §§22-18~5(a) and 22-18-23 give the Director the broad authority to perform any and all
acts necessary to carry out the purposes and requirements of RCRA Subtitle C and to adopt rules that are
equivalent to the Federal regulations. West Virginia adopts and incorporates by reference the Federal
provision addressed by the checklist. W, Va. Code §22-1-3(c) provides the State with the authority to adopt
Federal regulations by reference.

XI. INSPECfIONS

State law provides authority for officers engaged in compliance evaluation activities to enter any
conveyance, vehicle,facility or premises subjectto regulation or in which records relevant to program
operation are kept in order to inspect, monitor or otherwise investigate compliance with the State
program including compliance with permit terms and conditions and other program requirements.
(States whose law requires a search warrant prior to entry conform with this requirement)

Federal Authority: RCRA §3007; 40 CFR 271.15.

Citation of Laws and Regulations: Date of Enactment and AdQPtion

W. Va. Code, 1994 Cumulative Supplement:
§22-18-5(a); §22-18-7(a); §22-18-7(b); §22-18-7(f); §22-18-13

Remarks of the Chief of the Office ofLegal Services
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W. Va. Code §22-18-13 gives a broad authority to the Director with regard to inspections. Subsections
(a) and (c) are especiallyso. Pursuant to subsection (a), the Director or his authorizeddesigneemay enter
essentially anywhere or any place wherehazardous wastes are being or have been generated, treated, stored,
disposed of or transported. This entry is authorizedfor the purpose of making an investigation to determine
compliancewith the State's Hazardous'WasteManagementAct or the rules promulgatedby the Directoror
permits issued by the Director. These requirements are equivalent to those found in RCRA §3007. An
investigationmay also include the inspectionand copyingof records in possession of the owner, operatoror
agent in charge. W. Va. Code §§22-18-13(e) grants the Director the authorityto inspect and copy an
document relating to the "generation, transportation, storage, treatment or disposal of hazardous wastes in the
possession of any person who generates, stores, treats, transports, disposes of, or otherwise handlesor has
handled such waste." All hazardous waste is either generated, transported, stored, treated or disposedof
Therefore, it is the opinion of the Chief of the Office of Legal Servicesthat the Directorhas the authorityto
inspect and copy any documentrelative to an investigationundertakenpursuant to W. Va. Code §22-18-
13(a).

The same authority for sampling and inspectingdocumentsgranted the Directorunder W. Va. Code §22­
18-13(a) also applies to an inspectioncarriedout pursuant to W. Va. Code §22-18-13(c). Consequently,
when the Director has "cause to believe" that a violationof a permit or a violationof Article 18has occurred
or is occurring,he may sample and inspect documents in the same manner as is discussed above.

The Commissionerof the Divisionof Highways (DOH) and the Public ServiceCommission(PSC) also
have the same inspection authority as does the Director of Environmental Protection. W. Va. Code §§22-18­
7(a) and (b) state that the Commissionerof DOH and PSC have "the same ... inspectionpowers as those
granted to the Director,or authorizedrepresentativeor agent, or any authorizedemployee or agentof the
division, as the case may be, under ... section(s) ... thirteen ... of this article."

W. Va. Code §22-18-13 must be read as a whole. Its subsections are not mutuallyexclusive. By reading
the section in IZm:i materia, the full effect and extent of Section 13 is realized. For both permitted and
unpermitted places and facilities, the Directorhas the authority to sample, inspect and copy the records
necessary todetermine compliancewith the Hazardous Waste Management Act. The State's program is
equivalent to that of the Federal government, in the opinion of the Chief of the Office of Legal Services.

XII. ENFORCEMENT REMEDIES

State statutes and regulations provide thefollowing:

A. Authority to restrain immediately by order or by suit in State court any person from
engaging in any unauthorized activity which is endangering or causing damage to public
health or the environment

Federal Authority: RCRA §§3006, 3008; 40 CFR271.16(a)(l).
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Citation of Laws and Regulations; Date ofEnactment and Adcwtion

w. Va. Code, 1994 Cumulative Supplement:
§22-l8-l5; §22-l8-l8; §2i2-l8-7(a); §22-l8-7(b)

Remarks of the Chief of the Office of Legal Services

It is the opinion of the Chiefofthe Office of Legal Services that an unauthorized activity under Article
18 is also a violation of that same Article. Since the Director, under w. Va. Code §22-l8-l5(a)(l), can issue
an order to cease and desist from a violation of Article 18, he can therefore issue an order to immediately
restrain an activity not authorized. Under W. Va. Code §22-l8-l5(a)(2), the Director has the authority to
seek an injunction ifhe discovers or learns of a violation of the State's Hazardous Waste Management Act.
Section 22-l8-l8(a)(l) gives the Director the authority to "request the Chief of the Office of Legal Services
or the appropriate prosecuting attorney to commence an action in the circuit court of the county in which the
hazardous condition exists to immediately restrain any person contributing to such handling, storage,
transportation, treatment or disposal to stop such handling, storage, transportation, treatment or disposal" of
any hazardous waste that may present an imminent and substantial endangerment to the public health, safety
or the environment.

The Commissioner of the Division of Highways (DOH) and the Public Service Commission (PSC) also
have similar authority pursuant to W. Va. Code §§22-l8-7(a) and (b) which state that the Commissioner of
DOH and PSC have "the same enforcement ... powers as those granted to the Director, or authorized
representative or agent, or any authorized employee or agent of the division, as the case may be, under ...
section( s) ... fifteen (and) sixteen."

B. Authority to sue in courts ofcompetent jurisdiction to enjoin any threatened or continuing
violation ofany program requirement, includingpermit conditions, without the necessity of
a prior revocation ofthe permit

Federal Authority: RCRA §3006; 40 CFR 271.l6(a)(2).

Citation of Laws and Regulations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-l8-l7; §22-l8-l4(f); §22-l8-7(a); §22-l8-7(b)

Remarks of the Chief of the Office of Legal Services

(

(

State statutory authority to institute civil action is similar to that of the Federal government. Pursuant to
RCRA §3008(a), the Administrator may institute a civil action for a violation ofRCRA Subtitle C. Section
3008 does not mention threatened violations. Likewise, W. Va. Code §22-l8-l7 grants the Director the
authority to institute a civil action for a violation ofArticle 18. Under W. Va. Code 22-l8-l7(c), the Director
may seek an injunction or institute a civil action against any person in violation of any provisions ofArticle
18 or any permit, rule or order without posting bond or alleging or proving at any stage that irreparable
damage will occur if the injunction is not ordered. In addition, W. Va. Code §22-l8-l4(f) gives the Director
the authority to commence civil action against any person who fails or refuses to comply with any order
issued under W. Va. Code §22-l8-l4 regarding monitoring, analysis and testing. As with RCRA, threatened
violations are not mentioned. (
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The West Virginia Division of Environmental Protection has the authority to sue in courts of competent
jurisdiction to enjoin any threatened or continuing violation of any program requirement. ~West Virginia
22-18-15(a) in conjunction with the following State and Federal case law: Blackwelde Furniture Co, v Seilig
Mfg, Co .. 550 F,2d 189, 189, 193-96 (4th Cir. 1977); Jefferson COUIltr Board of Education v' Jefferson'
County Education Association, ~83 W: Va. 15,393 S.E.2d 653 (W. Va. 1990); Palumbo. et al, v' Waste
Technololties Inc, et al., 37 F.3d 1495 (4th Cir. W.Va.).

Furthermore, injunctive relief is available without any prior revocation of a permit. W. Va. Code §22­
18-17(c) provides that "an application for injunctive relief ... may be filed and relief granted notwithstanding
the fact that all administrative remedies provided for in this article have not been exhausted or invoked
against the person or persons against whom such relief is sought." (Emphasis supplied.)

The Commissioner of the Division of Highways (DOH) and the Public Service Commission (PSC) also
have similar authority pursuant to W. Va. Code §§22-18-7(a) and (b).

C Authority to assess or sue to recover in court civil penalties in at least the amount of$10,000
per day for any program violation.

Federal Authority: RCRA §3006; 40 CFR 271. 16(a)(3)(i).

Citation of Laws and Re~lations; Date of Enactment and Adgption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-17(b)

( Remarks of the Chief of the Office of Legal Services

For any violation of any requirement ofArticle 18, a civil penalty not to exceed $25,000 per day per
violation may be sought under W. Va. Code 22-18-17(b). The State's authority in this regard exceeds the
minimum required under RCRA §3006 and 40 CFR 271. 16(a)(3)(i).

D. Authority to obtain criminalpenalties in at least the amount of$10,000 per day for each
violation, and imprisonmentfor at least six months against any person who knowingly
transports any hazardous waste to an unpermittedfacility; who treats, stores, or disposes of
hazardous waste without a permit; who knowingly transports, treats, stores, disposes,
recycles, causes to be transported, or otherwise handles any used oil regulated by EPA under
Section 3014 ofRCRA that is not listed or identified as a hazardous waste under the state's
hazardous waste program in violation ofstandards or regulations for management ofsuch
used oil; or who makes any false statement or representation in any application, label,
manifest, record, report, permit, or other documentfiled, maintained, or usedfor the
purposes ofprogram compliance (including compliance with any standards or regulations
for used oil regulated by EPA under section 3014 ofRCRA that is not listed or identified as
hazardous waste.

Federal Authority: RCRA §3006; 40 CFR 271. 16(a)(3)(ii).

Citation of Laws and Regulations: Date of Enactment and Adoption
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W. Va. Code, 1994 Cumulative Supplement:
§22-18-16

Remarks of the Chief of the Officeof Legal Services

Under W. Va. Code §22-18-16(a), (analogous to RCRA § 3008(d)(1)&(2)), anyperson convictedof .
knowingly transporting hazardouswaste to an unpermitted facility, or who treats, stores, or disposes of such
waste without a permit or, in knowingviolationof a materialconditionor requirement of a permit, is guilty of .
a felonyand (1) is subject toa fme not to exceed$50,000 for each day of violation, or (2) is subject to
imprisomnent for not less than one nor more than two years, or (3), in the discretion of the court, may be
imprisoned for not more than oneyear in additionto the abovefme. Thus, the State can impose both a fme
and imprisomnent for each criminal violation. West Virginia's level of fine and length of imprisomnent are
more stringent than those requiredunder 40 CFR 271.l6(a)(3)(ii) for State authorization. For State
authorization, the criminalpenaltymust be at least $1O,OOO/day for eachviolationplus imprisomnent of at
least six months.

UnderW. Va. Code §22-l8-l6(b), (analogous to RCRA § 3008(d)(3)), anyperson convictedof
knowingly making a false statementor representation in any application, label, manifest,record,permit or
other documentfiled, maintainedor used for purposes of compliance with Article 18 is guiltyof a
misdemeanor and subject to a fmenot to exceed$25,000 or imprisomnent for a periodnot to exceedone
year, or may be both fmed and imprisonedfor each violation. Also, anyperson convicted of knowing
destruction, alteration or concealment of anyrecord relevantto the generation, storage, treatment,
transportation,disposal or other handlingof anyhazardouswaste (whethersuch activitytook place before or
after the effectivedate of Article 18),when such a record is required to be maintained under the Article, is
guilty of a misdemeanorand subject to a fme not to exceed$25,000, or imprisomnent for a periodnot to
exceedoneyear, or may be both fmed and imprisoned for each violation.

Any person convicted of a secondor subsequentoffenseunder either Section l6(a) or (b) is guilty of a
felonyunder W. Va. §22-18-l6(c), (analogous to RCRA § 3008(d)(7)(B)), and is subject to a fme not to
exceed$50,000 for each day of violation, imprisomnent for not less than one or more than three years, or
both fine and imprisomnent.

Under §22-18-l6(d), West Virginiahas additional criminalpenalties regardingknowingly transporting,
treating, storing or disposingof anywaste in violationof §22-l8-16(a); failingto includein the permit
applicationany material information; or failingto complywith applicable interimstatus requirements. This
makes the State more stringent than required for State authorization. As requiredunder 40 CFR
27l.l6(b)(2), the burden of proof and degreeof knowledge or intent for establishingviolationsshall not be
greater than the burden of proof or degreeof knowledge or intent requiredby EPA.

The enforcement procedures and remedies of Article 18 are fully available, as a minimum, to all
hazardouswaste facilities in the State. Any other procedures or remediesthat may be availablefor any such
facility under any other State law may be used to supplementArticle 18. At W. Va. Code §22-18-3(6), West
Virginia defmes"hazardous waste" as "a waste or combinationofwastes, whichbecause of its quantity,
concentration or physical,chemical or infectious characteristics, may: (A) Cause, or significantly contribute
to, an increase in mortalityor an increasein serious irreversible, or incapacitatingreversible, illness; or (B)
pose a substantial present or potential hazard to humanhealth or the enviromnent when improperlytreated,
stored, transported, disposed of or otherwisemanaged." This defmitionis interpretedas including"used oil".
Thus, the State's criminalpenalties provisionsalso apply to violators of the used oil management standards.
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The definition of "person".in W. Va. Code §22-18-3(11) does not narrow the universe to whom the
definition applies, when compared to the Federal definition, It is true that the State definition of "person"
lists county commission rather than just commission. The State is confident that if a commission exists other
than a county commission, then for the purposes ofArticle 18, such commission would fall withinone of the
other terms listed in the definition,~ government corporation, association, etc. Thus, if need be, the State
would have the authority to regulate or proceed against a commission other than a county commission.

XIII. PUBLIC PARTIOPATION IN THE STATE ENFORCEMENT PROCESS

State laws and regulations providefor public participation in the State enforcement process by
providing: Authority to allow intervention as ofright in any civil or administrative action to obtain the
remedies specified in Section VIIA, Band C above by any citizen having an interest which is or may be
adversely affected.

Federal Authority: RCRA §7004; 40 CFR 271.16(d).

Citation of Laws and Relmlations: Date of Enactment and Adoption

W. Va. Code, 1994 Cumulative Supplement:
§22-18-19

Remarks of the Chief of the OffIce of Legal Services

W, Va. Code §22-18-19 addresses the State's provisions for citizen suits, Under W, Va. Code §22-18­
19(a), any person may commence a civil action on his or her own behalf against any person who is alleged to
be in violation of any provision of Article 18 or any condition of a permit issued or rules promulgated under
the Article. ,Furthermore, W. Va. Code §22-18-19(g) states that "any person may intervene as a matter of
right in any civil action or administrative action instituted under this article."

XIV. AUTHORITY TO SHARE INFORMATION'WITH EPA

State statutes and regulations provide authority for any information obtained or used in the
administration ofthe State program to be available to EPA upon request without restriction.

Federal Authority: RCRA §3007(b); 40 CFR 271.17.

Citation of Laws and Regulations: Date ofEnactment and Adcwtion

W. Va. Code, 1994 Cumulative Supplement:
§22-1-6(c); §22-18-12

33 CSR 20, effective July 1, 1999:
§33-20-11.19

Remarks of the Chief of the OffIce of Legal Services

W. Va. Code §22-1-6(c) provides the State with the authority to assure that appropriate officers and
employees of the Division of Environmental Protection consult with individuals responsible for making
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policy relating to environmental issues in the Federal government. The State's authority covers the Federal
requirement. Under W. Va. Code §22-18-12 and HWMR §33-20-11.19, any infonnationobtained by any
agencyunder Article 18 shall be available to the public unless the Directorcertifies such informationto be (
confidential. As specified at §33-20-11.19.g, nothing in the State's §33-20-11.19 may be construedas
limitingthe disclosureof informationby the Division to any officer, employee or authorizedrepresentativeof
the State or Federalgovernment concernedwith effectingthe purposes of Article 18.

XV. AUTHORITY OVER INDIAN LANDS

FederalAuthority: 40 CFR 271.7(b).

. Citation of Laws and Rewations: Date of Enactment and Ado.ption
Remarksof the Chiefof the OfficeofLegal Services

West Virginiadoes not seek authority over Indian lands.

XVI. EXPOSURE ASSESSMENTS

A State laws and regulations allow the State to make assessment information available to the
Agency for Toxic Substances and Disease Registry. [See CERCLA §104(i).J

FederalAuthority: RCRA §3019(b).

Citation of Laws and Rewations: Date of Enactmentand Adoption

w. Va. Code, 1994 Cumulative Supplement:
§22-1-6(c)

Remarks of the Chiefof the Office of Legal Services

W. Va. Code §22-1-6(c) provides the State with the authority to assure that appropriate officers and
employees of the divisionconsultwith individualsresponsible for making policyrelating to environmental
issues in the Federalgovernment. The State's authoritycovers the Federal requirement.

XVII. RADIOACTIVE MIXED WASTES

A. State statutes and regulations define solid wastes to include the hazardous components of
radioactive mixed wastes, July 3,1986[51 FR 24504J. See State Program Advisory (SPA)
#2.

FederalAuthority: RCRA §§1004(27) and 3001(b).

Citation of Laws and Rewations: Date of Enactment and Adoption

W. Va. Code, 1994 CumulativeSupplement:
§22-18-3(16)
§22-18-6(a)(2)
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Remarks of the Chief of the Office of Legal Services

West Virginia's definitionofsolid waste at W. Va. Code §22-18-3(16) is the same as the Federal
definitionat RCRA §1004(27). W. Va. Code §22-18-6(a)(2) provides the State with the authority to
establish criteria for identifyingthe characteristics ofhazardous waste and listing particularhazardous wastes
which are subject to the provisions of the State's Hazardous Waste ManagementAct. However, West
Virginia is not seeking authorizationfor the regulation of radioactivemixed wastes.

XVIII. AVAILABILITY OF INFORMATION

A. State statutes and regulations provide that:

(1) All records shall be available to the public unless they are exemptfrom the disclosure
requirements ofthe Federal FOIA, 5 U.S.C 552;

(2) All nonexempt records will be available to the public upon request regardless ofwhether any
justification or needfor such records has been shown by the requestor;

(3) The same types ofrecords would be available to the publicfrom the State as would be
available from EPA.

(4) Information is provided to the public in substantially the same manner as EPA as indicated
in 40 CFR Part 2 and the Revision Checklist in Appendix N ofthe State Authorization
Manual

( (5) The State statutes and regulations protect Confidential Business Information (CBI) to the
same degree as indicated in 40 CFR Part 2 and the Revision Checklist in Appendix N ofthe
State Authorization Manual

FederalAuthority: RCRA §3006(f); 40 CFR §271.17(c).

Citation of Laws and Regulations: Date of Enactment and Ado.ption

W. Va. Code, 1994 CumulativeSupplement:
§22-18-12

The West Virginia FreedomofInformationAct, W. Va. Code Chapter 29B, 1994 Supplement
§29B-I-I et seq.

33 CSR 20, effectiveJuly I, 1999:
§33-20-11.19

Title 46, Series 8 (46 CSR 8), Regulations on Requests for Information, effectiveFebruary 18, 1996:
§46-8-1 through 46-8-11

Remarksof the Chief of the Office of Legal Services

West Virginia's authorities and regulations for the "Availability of Information"requirements
under RCRA §3006(f) are documented on the State's "Availability of Information"Checklist, herein
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incorporatedby reference. Under the State's FreedomofInformationAct (West Virginia Code §29B-l-l et
seq.), every person has a right to inspect or copy any public recordof a public body in the State, except as
otherwiseprovided in West VirginiaCode § 29B-I-4. "Public body" is defmedto include the Divisionof (
Environmental Protection, the Public ServiceCommission, the DivisionofHighways, and the Environmental
Qulaity Board (West Virginia Code § 29B-I-2(3)). The State allowsconfidentiality of information for those
trade secretswhichhave "commercial value, and whichgives its users an opportunityto obtain business
advantageover competitors" (W. Va. Code29B-I-4(1)). Underthe HazardousWaste Management Act
(West Virginia Code § 22-18-12) any informationobtainedby any agencyunderArticle 18 shall be available
to the public for inspection and copyingunless the Driectorcertifies such infomationto be confidential. The
Directormay make such certification where a person shows,to the satisfactionof the Director, that the
informationor parts thereof, ifmade public, would divulgemethods, processesor activities entitledto
protection as trade secrets. Agencies operatingunder authorityof the HazardousWaste Management Act
'(WestVirginia Code §22-18-1 et seq.) includethe Divisonof Environmental Protection, the Public Service
Commission, the DivisionofHighways, and the Environmental QualityBoard. The Directoris given
authorityto process all claims of confidential informationobtainedby any of these agencies pursuant to the
Act or otherwisedelegate this duty pursuant to West VirginiaCode §22-18-6. As indicated in West Virginia
§22-18-12, nothing in West VirginiaCode §22-18-12 may be construedas limitingthe disclosure of
informationby the Director to any officer, employee or authorized representative of the State or Federal
government concernedwith effectingthe purposes ofArticle 18.

W. Va. Code §22-18-12 must be consideredas in pari materiawith the State Freedom of Information
Act (FOIA) (W. Va. Code §29B-l-l, et seq.), since both statutes governthe agencies' disclosure of
information to the public and the protectionof trade secrets. The term "person"underthe FOIA relates to
who may request informationand is defmed as "anynatural person,corporation,partnership, firm or
association." Governmental agencies such as EPA are not included in this defmition, whichis no broader
than with the Act's purpose to protect the public's right to know. Construingthe provisionsofW. Va. Code (
§22-18-12 and W. Va. Code §29B-l-l et seq. together, and considering the purposes ofboth acts, the Chief \
of the Officeof Legal Services concludes that the agencies implementing and administering the State program
may transmit all information to EPA regardless of confidentiality claims. The term "trade secrets" is defined
by the Environmental Quality Board and is no more broad in the State Programthan the term as it is applied
in the Federal Program.

W. Va. Code §29B-I-4(4) specifically addressesexemptionfrom disclosure relativeto "records of law­
enforcement agencies that deal with the detectionof crimeand the internalrecords and notationsof such law­
enforcement agencies whichare maintainedfor internaluse in matters relatingto law enforcement." This
State provision is no broader than the Federalprovision at 40 CFR 2.118(a)(7) whichalso exempts from
disclosurerecords or informationcompiledfor law enforcement purposes. The Federalprovisionsat
2.118(a)(7)(A)-(E) outline specificconditionsunder whichthe exemptionapplies, including the situations in
which disclosurecould (1) interferewith the enforcement proceedings; (2) deprivea personof a right to a fair
trial; (3) constituteunwarrantedpersonal invasion; (4) disclosethe identityof a confidential source; (5)
disclose techniques and procedures for law enforcement investigations; or (6) endangerthe life or physical
safety of any individual. The West Virginiaprovision does not excludeany of the Federalconditions;thus,
informationcompiledfor law enforcement purposes that are exemptfrom disclosure under Federallaw would
also be exempt under West Virginialaw.

West Virginia'sregulatoryprovisions addressingthe availability of information and procedures for
requesting informationare coveredby HWMR §33-20-11.19 and the legislativerule, Title 46, Series 8.
Under §33-20-11.19.b, the person claimingany informationas confidential must clearlymark each page
containingsuch informationwith the word "CONFIDENTIAL" and submit an affidavitthat such person
believes the informationis entitled to protection. In addition, under §33-20-11.19.c,the State requires that
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documents submitted which contain informationfor whichclaimof confidential informationapplies should
be organized in a manner that includescross-references to "data, words,phrases, paragraphs, or pages and
appropriate affidavits containingor relating to informationwhichis claimed to be confidential."

Under §33-20-11.19.d, no informationshall be protected as confidential unless it is submittedin
accordance with the provisions of §33-20-11.19.c. Section 33-20-11.19.erequires that informationwhich
fails to meet the criteria of §33-20-11.19.d must be returned to the person submittingthe information.
However, the chief is required to retain a copy of such information, Thus, if a person fails to assert a claim of
business confidentialityat the first opportunityprovidedby the State, the State can release the information
without further notice to the business. This includes any information submittedin connection with a permit, a
permit application, or interim status under the State's hazardous wasteregulations. Under §33-20-11.19.a,
names and addresses of permit applicants and permittees will always be madepublic. The State's exemption
for confidentialinformation is no broader than the Federal requirements at 40 CFR 2.201(e) and 2.208.

Detailedcommentsregarding West Virginia's provisions for "availability ofinfonnation" are found in
the State's RCRA §3006(f) checklist. As indicatedon that checklist, West Virginiameets the requirements
for that checklist, except that the State does not have a provisionwhichspecifically addresses the
requirementsof 40 CFR 2.112(f). Under 2.112(f), a requestor may commence action in a Federaldistrict
court in the event of EPA's failure to issue a determination withinthe specifiedperiod. However, failure of.
the Director, or such other person to whom the Directorhas delegated this duty, to respond withinthe
required times may be interpreted as constitutingbeing "deniedthe right to inspect the public record".
Therefore,under §29B-1-5(l), such a person is allowed to seek injunctive or declaratoryreliefunder this
provision when the State fails to respond within the required 5-dayperiod.

XVIX.MEMORANDUM OF AGREEMENT (MOA)

In the MOA;C'West Virginia has agreed to implementspecific procedural requirements.

(1) 'FheState has the authority to enter into the agreement,

(2) The State has the authority to carry out the agreement, and

(3) No applicable State statute (including the State Administrative Procedure Act) requires that the
procedure be promulgated as a rule in order to be binding.]

W. Va. Code §22-18-5(c) gives the director the authority to enter into agreements with other state
agencies,other organizations and individualsas necessary to implement the provisionsof the State's
Hazardous Waste ManagementAct. In addition, W. Va. Code §22-18-5(d) gives the directorthe authority to
cooperate with and may receive and expend moneyfrom the Federalgovernment. Finally, underW. Va. Code
§22-18-5(a), the director shall perform any and all acts necessaryto carryout the purposes and requirements
of Subtitle C of RCRA.
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