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WEST VIRGINIA AIR POLLUTION CONTROL LAW

(Code of West Virginia, Chapter 16 — Public Health, Article 20 — Air Pollution
Control; Enacted by Laws of 1961, Chapter 63; Amended by Laws of 1963, Ch. 76; Laws
of 1967, Chs. 13 and 105; Laws of 1971; Ch. 73; Laws of 1979, Ch. 2, June 28, 1979)

Administering Agency: West Virginia Air Pollution Control Commission
1558 Washington St., East
Charleston, W.Va. 25311 )

Sec. 16-20-1. Declaration of policy and purpose.

"It is hereby declared to be the public policy of this
State and the purpose of this article to achieve and main-
tain:such levels of air quality as will protect human health
and safety, and to the greatest degree practicable, pre-
vent injury to plant and animal life and property, foster
the comfort and convenience of the people, promote the
economic and social development of this State and facil-
itate the enjoyment of the natural attractions of this

State.

To these ends it is the purpose of this artlcle to provide
for a coordinated statewide program of air pollution pre-
vention, abatement and control; to facilitate cooperation
across jurisdictional lines in dealing with problems of air
pollution not confined within single jurisdictions; and to
provide a framework within which all values may be
balanced in the public interest.

. Further, it is the public policy of this State to fulfill its
primary responsibility for assuring air quality pursuant

to the “Federal Clean Air Act,” as amended.

' Sec. 16-20-2. Definitions.

The terms used in this article are defined as follows:

.The term *““person’’ means any and all persons, natural
or artificial, including the State of West Virginia or any
other state, the United States of America, any municipal,
statutory public or private corporation organized or
existing under the laws of this or any other state or coun-
try, and any firm, partnership or association of whatever
nature.

The term “commission’” means the air pollution con-
trol commission, and the term ‘“‘commissioner” shall
mean a member of said commission.

The term *“air pollutants” means solids, liquids or
gases which, if discharged into the air, may result in a
statutory air pollution.

The term *‘discharge” refers to the release, escape or
emission of air pollutants into the air.

The term *‘statutory air pollution” means and is limit-
ed to the discharge into the air by the act of man of sub-
stances (liquid, solid, gaseous, organic or inorganic) in
a locality, manner and amount as to be injurious to
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human health or welfare, animal or plant life, or prop- .
erty, or which would interfere with the enjoyment of life
or property.

The term “director” means the director of the West
Virginia air pollution control commission appointed as
hereinafter provided.

- Sec. 16-20-3. Causing statutory pollution unlawful; article

not to provide persons with additional legal remedies.

It shall be unlawful for any person to cause a statutory
air pollution, to violate the provisions of this article, to

- “violate any rules or regulations promulgated pursuant to

this article, to operate any facility subject to the permit
requirements of the commission without a valid permit,
or to knowingly misrepresent to any person in the state
of West Virginia that the sale of air pollution control

“equipment will meet the standards of this article or any

rules or regulations promulgated thereto: Provided, how-
ever, that nothing contained in- this article shall be con-
strued to provide any person with a legal remedy or
basis for damages or other relief not otherwise available
to such person immediately prior to enactment of this
article.

Sec. 16-204. Air pollution control commission — Com-
position;’ appointment and terms of members; vacan-
cies; compensation and expenses of members; organiza-
tion and personnel; appomtment of director; records;
meetmgs .

The “air pollution control commission,” heretofore
created, shall continue in existence as an agency of the
State but on and after the effective date of this act [June
9, 1967] shall consist of seven members, including the
State director of heaith and the commissioner of agricul-
ture, who shall be members ex officio, and five other
members to be appointed by the governor with the advice
and consent of the senate, two of whom shall be repre-
sentative of industries engaged in business in this State,
and three of whom shall be representative of the public at .
large. The three appointed members of the commission in

~ office on the effective date of this act shall, unless sooner

removed, continue to serve until their terms expire and
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“each appointed member shall receive,
appropriated for such purpose, the sum of fifty dollars
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until their successors hive been appointed and have
qualified. On or before June fiiteen, one thousand nine
hundred sixty-seven, the governor shall appoint one mem-
ber to serve until June thirty, one thousand nine hundred
seventy, and one member to serve until June thirty, one
thousand nine hundred seventy-one, or until their suc-
cessors have been appointed and have qualified. As the
terms of tlie three appointed members of the commission

in the office on the effective date of this act expire and .

as the terms of the two members to be appointed by the
governor on or before June fifteen, one thousand nine
hundred sixty-seven, expire, members shall be appointed
for overlapping terms of five years, so that one term
expires each year, or until their successors have been
appointed and have qualified. Any vacancy in the office

‘of an appointed member of the commission shall be filled

by appointment by the governor for the unexpired term
of the appointed member whose office shall.be vacant.
The ex officio members of the commission shall receive
no salary or remuneration for their services as such but
they shall be reimbursed, out of moneys appropriated for
such purpose, for all reasonable and necessary expenses
actually incurred in the discharge of their duties as such.
As compensation for his services on the commission,
out of moneys

for each day or substantial portion thereof that he is
actually engaged in the work of the commission. Each
member shall also be entitled to be reimbursed, out of
moneys appropriated for such purpose, for any reasonable
and necessary expenses actually inicurred in the discharge
of his duties as a member of the commission.

At its first meeting the commission shall elect from its
membership a chairman, and at the first meeting in each

fiscal year thereafter the commission shall elect from its
“‘membership a chairman to act during such fiscal year. At

similar times the commission shall elect from its mem-
bership a vice chairman and appoint a secretary. The
secretary need not be a member of the commission. The
vice chairman shall preside over the meetings and hear-

“ings of the commission in the absence of the chairman.

The commission shall appoint and employ a director and
such personnel as may be required, whose dutics shall be

- defined by the commission and whose compensation,
.to be fixed by the commission, shall be paid out of the
" state treasury, upon the requisition of the commission,

from moneys-appropriated for such purposes.

The commission may establish rules for the regulation
of its affairs and the conduct of all proceedings before it.
All proceedings of the commission shall be entered in a

permanently bound record book, properly indexed, and

the same shall be carefully preserved. Copies of orders
entered by the commission, as well as copies of papers or
‘documents filed with it, or the records of proceedings
before the commission, shall be attested by the secretary

~of the commission. The commission shall meet at such

times and places as may be agreed upon by the commis-

. sioners, or upon the call Jf the chairman of the commis-

sion or any two commissioners, all of which meetings
shall be general meetings for the consideration of any and
all matters which may properly come before the commis-
sion. -
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_ presents appropriate credentials;

Sec. 16-20-5. Same — Powers and duties; legal services; -
»

rules and regulations; public hearings.

The commission is hereby authorized and empowered:

(1) To develop ways and means for the regulation and
control of pollution of the air of the State;

(2) To advise, consult and cooperate with other agen-
cies of the State, political subdivisions of the State, other
states, agencies of the federal government, industries, and
with affected groups in furtherance of the declared pur-
poses of this article;

(3) To encourage and conduct such studies and re-

search relating to air pollution and its control and abate-

- ment as the commission may deem advisable and neces-

sary; :

(4) To adopt and to promulgate reasonable rules and
regulations, not inconsistent with the provisions of this
article, relating to the control of air pollution: Provided,
that no rule or regulation of the commission shall specify
a particular manufacturer of equipment nor a single
specific type of construction nor a particular method of
compliance except as specifically required by the *‘Fed-
eral Clean Air Act,” as amended, nor shall any such
rule or regulation apply to any aspect of an employer-
employee relationship: Provided further, that no rule,

" regulation, standard; program or plan of the commission

to control air pollution from any source hereafter pro-
mulgated, adopted or implemented, may bé more
stringent than any fedeal rule, regulation, standard, pro-
gram or plan applicable to the control of air pollution
from that source;

(5) To enter orders requiring compliance with the
provisions of this article and the rules and regulations
lawfully promulgated hereunder;

(6) To consider complaints, subpoena w1tnesses,
administer oaths; make investigations, and hold hearings
relevant to the promulgation of rules and regulations and
the entry of compliance orders hereunder;

(7) To encourage voluntary cooperation by municipali-
ties, counties, industries and others in preserving the
purity of the air within the State;

(8) To employ personnel, including specialists and con-
sultants, purchase materials and supplies, and enter into

contracts necessary, incident or convenient to the accom-

plishment of the purposes of this article;

(9) To. enter and inspect any property, premise or
place on or at which a source of air pollutants is located
or is being constructed, installed or established at any
reasonable time for the purpose of ascertaining the state
of compliance with this article and rules and regulations
in force pursuant thereto. No person shall refuse entry or
access to any authorized representative of the commission
who requests entry for purposes of inspection, and who
nor shall any person
obstruct, hamper or interfere with any such inspection:
Provided, however, that nothing contained in this article
shall be construed to allow a search of private dwelling,
including the curtilage thereof, without a proper warrant;

(10) Upon reasonable evidence- of a violation of this
article, which presents an imminent and serious hazard to
public health,
portion of the public which is in danger by any and all
appropriate means,
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(11) To. cooperate with, receive and expend money
from the federal government and other sources;

(12) To represent the State in any and all matters
pertaining to plans, procedures and negotiations for inter-
state compacts in relation to the control of air pollution;

(13) To appoint advisory councils from such areas of
the State as it may determine. Each such council so
appointed shall consist of not more than five members
appointed from the general public, for each area so
designated. Such members shall possess some knowledge
and interest .in matters pertaining to the regulation,
control and abatement of air pollution. The council may
advise and consult with the commission about all matters
pertaining to the regulation, control and abatement of air
pollution within such area; _ -

(14) To require any and all persons who are directly or
indirectly discharging air pollutants into the air to file

with the commission such information as the director -

may require in a form or manner prescribed by him for
such purpose, including, but not limited to, location, size

~-and height of discharge outlets, processes employed, fuels
_used and the nature and time periods of duration of

discharges. Such information shall be filed with the
director, when and in such reasonable time, and in such
manner as the director may prescribe; ‘
- (15) To require the owner or operator of any station-
ary source discharging air pollutants to install such moni-

-toring equipment or devices as the director may prescribe

and to submit - periodic repbrts on the nature and amount
of such discharges to the commission;
(16) To do all things necessary and convenient tu

"prepare and submit a plan. or plans for the implementa-

-tion, maintenance and enforcement of each primary and
secondary ambient air quality standard for the **Federal

Clean Air Act,” as amended: Provided, that in preparing

and submitting each such plan the commission shall estab-
lish in such plan that such standard shall be first achieved,

maintained and enforced by limiting and controlling -

emissions of pollutants from commercial and industrial
sources and locations and shall only provide in such plans
for limiting and controlling emissions of pollutants from
private dwellings and the curtilage thereof as a last re-
sort: Provided further that nothing herein contained shall
be construed to affect plans for achievement, main-
tenance and enforcement of motor vehicle emission

- standards for fuels used in dwellings; and

(17) Whenever the commission achieves informally, by

letter, or otherwise, an agreement with any person that

“eliminate

said person will cease and desist in any act resulting in
the discharge of pollutants or do any act to reduce or
such discharge, such agreement shall be
embodied in a consent order and entered as, and shall
have the same effect as, an order entered after a hearing
as provided in section six [Sec. 16-20-6] of this article.

The attomey general and his assistants and the prose-
cuting attorneys of the several counties shall render to the
commission without additional compensation such legal
services as the commission may require of them to
enforce the provisions of this article.

No rule and regulation of the commission pertaining to
the control, reduction or abatement of air pollution shall
become effective until after at least one public hearing
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thereon shall have been held By the commission within
the State. Notice to the public of the time and place of
any such hearing shall be given by the commission at least
thirty days prior to the scheduled date of such hearing by
advertisement published as a Class [I legal advertisement
in compliance with the provisions of article three [Sec.
59-3-1 et seq.], chapter fifty-nine of this Code, and the
publication area for such publication shall be in at least
one county in each affected air quality control region
defined. by the commission. A copy of any proposed rule
or regulation of the commission shall be filed in the of-
fice of the secretary of state at least sixty days prior to
the scheduled date of any such hearing. Full opportunity
to be heard shall be accorded to all persons in attend-
ance and any person, whether or not in attendance
at such hearing, may submit in writing his views with re-
spect to any such rule and regulation to the commission
within thirty days after such hearing. After such thirty-
day period, no views or comments shall be received in
writing or otherwise, unless formally solicited by the
commission. The proceedings at the hearing before the
commission shall be recorded by mechanical means or
otherwise as may be prescribed by the commission. Such
record of proceedings need not be transcribed unless re-
quested by an interested party in which event the pre-
vailing rates for such transcripts will be required from
such interested party.

Sec. - 16-20-6. Issuance of cease and desist orders by
director; service; appeals to commission; hearings, sub-
poenas, etc.; orders and findings of commission.

[f, from any investigation made by him or from any
complaint filed with -him, the director shall be of the
opinion that a person is violating the provisions of this
article, or any rules and regulations promulgated pursuant
thereto, he shall make and enter an order directing such
person to cease and desist such activity. The director shall
fix a reasonable time in such order by which such activity
must stop or be prevented. The order shall contain the
findings of fact upon which the director determined to

.make and enter such order.

The director shall cause a copy of any such order to be
served upon such person by registered or certified mail or
by any proper law enforcement officer.

Any person upon whom a copy of such final order has
been served may appeal such order to the air pollution
control commission in the manner hereinafter provided. .
The person so appealing shall be known as the appellant
and the director shall be known as the appellee. Such
appeal shall be perfected by filing a notice of appeal, on
the form prescribed by the commission for such purpose,
with the commission within fifteen days after the .date
upon which the appellant received a copy of the order.
The notice of appeal shall set forth the order complained.
of and the grounds upon which the appeal is based. The
filing of such notice of appeal shall stay the effect of the
-order complained of until final determination thereof is
made by the commission. A copy of the notice of apP?ﬂl
shall be filed by the commission with thg djrecto'r wltf':n
eight days after the notice of appeal is filed with the
commission..
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Within seven days after receipt of his copy of the
notice of appeal, the director shall prepae and certify to
the commission a complete record of the proceedings out
of which the appeal arises, including all documents and
correspondence in the director’s file relating to the matter
in question. The commission shall hear the appeal de
novo, and evidence may be offered on behalf of the
- appellant and appellee. '

All of the pertinent provisions of article five {Sec.
29A-5-1 et seq.], chapter twenty-nine-A of this Code shall
pply to and govern the hearing on appeal authorized by
the: pronsxons of this section and the administrative
cedures in connection with and following such hearing,
with like effect as if the provisions of said article five
wete: set: forth in extenso in this section, except that any
suchr appeal hearing shall be held in the county wherein
" aileged statutory air pollution complained of origi-

of ‘the L of. the said section one provisions dealmg with

! Afm'm hearing and consideration of all of the
tesﬁmony, evidence and record in the case, the commis-

2 A-S-Sl,uﬂde five, chapter twenty-nine-A of this Code,
arrd.ai‘copy of such order and accompanying findings and

aitomey of record, if any, and upon the appellee in

.commission shall be final unless vacated or modified upon
judicial review thereof - in accordance with the provisions
‘of section seven [Sec. 16-20-7] of this article. .

.. See. 16-20-7. Appeais from orders of commission.

. Any person whose interest shall have been substantiaily
affeeted. by an order of the commission may appeal from

nas- and’ s and; subpoenas duces tecum shall apply to

—mi conehmons of law as specxﬁed in section three [Sec.

conclusions shall be served upon the appellant, and his
person: or; by registered or certified mail. The order of the -

such order or decision by filing with the commission a -
written notice of appeal. Such notice shall be filed within .
thirty days from the date notice of the order or decision
of the commission was given to such person, and shall be
signed by him or his attorney. Within thirty days from
the receipt of the notice of appeal, the commission shall
prepare and forward to the appellant or his attorney a
copy of a full transcript of the proceedings, together with

“a copy of the order or decision of the commission and a

copy of the notice of appeal; and at the same time shall
file a transcript of the proceedings before the commission

" and the other documents mentioned above with the clerk

of the circuit court herein designated. All documents shall
be duly certified by the secretary of the commission. The
court shail thereafter have complete jurisdiction of the
matter.

The appeal shall be taken to the circuit court of the

.county wherein the alleged statutory air pollution com-

plained of originated. The circuit court to which any such
appeal shall have been taken, or the judge thereof, shall
fix a time for the hearing of the appeal and shall, after
such hearing, without a jury, by order entered of record,
affirm, modify or set aside in whole or in part the order
of the commission. The said court shall make findings of
fact and conclusions of law based upon the transcript of
the proceedings before the commission and upon any-
additional evidence adduced before said court, the right
to adduce such additional evidence being hereby reserved
to the commission or to any person substantially affected
by _the order of the commission. In the event the circuit

“court shall affirm or modify-the commission’s order that

a statutory air pollution exists under the provisions o.
this article, the order of the court shall specify that such
pollution shall be corrected within a reasonable period of
time to be fixed therein. The commission or any person
whose interests shall have been substantially affected by
the final order of the circuit court may appeal to the
supreme court of appeals in the manner prescribed by
law.

An appeal to a circuit court or to the supreme court of
appeals shall serve to stay the order of the commission or
circuit court, as the case may be, pending. final determina-
tion thereof.

Sec. 16-20-8. Penalties; recovery and disposition; duties
of prosecuting attorneys.

Any person who shall fail or refuse to comply with any
final order made and entered hereunder to correct a
statutory air pollution within the time fixed by such
order, or any extension of time granted by the commis-
sion, shall be subject to a penalty of not more than one
thousand dollars for each day that such failure or refusal
continues after such time has expired, which penalty may
be recovered in a civil action brought by the commission
in the name of the State of West Virginia in the circuit

‘“court of any county wherein such person resides or is

engaged in the activity complained of. The amount of the
penalty shall be fixed by the court without a jury. The
amount of any such penalties collected by the comm:

sion shall be deposited in the general fund of the State
treasury according to law. Upon a request in writing from
the commission, it shall be the duty of the prosecuting
attorney of the county in which any such action for
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penaities accruing under this section may be brought to
institute and prosecute all such actions on behalf of the
commission.

For the purpose of this section, violations ‘on separate
days shall be considered separate offenses.

Sec. 16-20-9. Applications for injunctive relief.

In addition to the remedy provided for in section eight
[Sec. 16-20-8] of this article and in the absence of
reasonable progress toward correction of the statutory air
pollution, the commission may request the prosecuting
attorney of the county in which the person resides or is
engaged in the activity complained of to apply to the
circuit court of such county for an injunction to restrain
all- violations of any final order entered pursuant to
section six [Sec. 16-20-6] of this article.

Sec. 16-20-10. Emergencies.

Whenever air pollution conditions in any area of the
State become such as, in the opinion of the commission,
to create an emergency and to require immediate action
for the protection of the public health, the commission
may, with. the written approval of the goveror, so find
and enter such order as it deems necessary to reduce or

_prevent the emission of air pollutants substantially con-

tributing to such conditions. In any such order the
commission shall also fix a time, not later than twenty-
four hours thereafter, and. place for a hearing to be held
before it for the purpose of investigating and determining
the factors causing or contributing to such conditions. A
true copy of any such order shall be served ‘upon persons
whose interests are directly prejudiced thereby in the
same manner as a summons in a civil action may be
served, and a true copy of such order shall also be posted
on the front door of the courthouse of the county in
which the alleged conditions originated. All persons whose
interests are prejudiced or affected in any manner by any
such order shall have the right to appear in person or by
counsel at the hearing and to present evidence relevant to
the subject of the hearing. Within twenty-four hours atter
completion of the hearing the commission shall affirm,
modify or set aside said order in accordance and con-
sistent with the evidence adduced. Any person aggrieved
by such action of the commission may thereafter apply
by petition to the circuit court of the county for a review
of the commission’s action. The circuit court shall forth-
with fix a time for hearing de novo upon the petition and
shall, after such hearing, by order entered of record,
affirm, modify or set aside in whole or in part the order
and action of the commission. Any person whose interests
shall have been substantially affected by the final order of
the circuit court may appeal the same to the supreme
court of appeals in the manner prescribed by law.

Sec. 16-20-11. Powers rserveﬂ to State board of health,
local health boards and political subdmsnons, conflict-
ing statutes repealed.

Nothing in this article shall affect or limit the powers
or duties heretofore conferred by the provisions of this
chapter upon the State board of health, county health
boards, county health -officers, municipal health boards,

- municipal health officers, combined boards of health or

—

“ director or his designate shall:

. purposes of judicial appeal,

e imm i asa A

any other health agency or political subdivision of this
State except insofar as such powers and duties might
otherwise be hereafier deemed to apply to the control.
reduction or abatement of air pollution. All existing
statutes or parts of statutes are, to the extent of their
inconsistencies: with the provisions of this article and to
the extent that they might otherwise be deemed to apply
to the control, reduction or ‘abatement of air pollution,
hereby repealed: Provided, however, that no ordinance
heretofore adopted by any municipality relating to the
control, reduction or abatement of air pollution shall be -
deemed repealed by this article.

Sec. 16-20-11a. Records, reports, data or information;
confidentiality ; proceedings .upon request- to inspect or
copy. :

All air quality data, emission data, permits, compliance
schedules, commissiont orders and any other intormation
required by "a federal implementation program (all for
convenience hereinafter referred to in this section us
“records, reports, data or information”) obtained under
this article shall be available to the public, except that
upon a showing satisfactory to the director, by any
person,. that records, reports, data or information or any
particular part thereof, to which the director has access
under this article if made public, would divulge methods
or processes entitled to protection as trade secrets of such
person, the director shall consider such records, reports,

data or informationor~such ~purticular-portion thereof - -

confidentiai: Provided, that such confidentiality shall not
apply to the types and amounts of air pollutants dis-
charged, and that such records, reports, data or informa-
tion may be disclosed to other officers or emplioyees of
the State concerned with enforcing this article -when
relevant to any official proceedings thereunder.

All requests to inspect or copy documents must state
with reasonable specificity the documents or type of
documents sought to be inspected or copied. Within five
business days of the receipt of such a request, the
(2) Advise the person
making such request of the time and place at which he
may inspect and copy the documents; or (b) deny the
request, stating in writing the reasons for such denial. For
a written denial by the
director or his designate shall be deemed an exhaustion of
administrative remedies. Any person whose request for
information is denied in” whole or in' part may appeal
from such denial by filing with the director a notice ot
appeal. Such notice shall be filed within thirty days from
the date the request for information was denied, and shal
be signed by the person whose request was denied or his
attorney. The appeal shall be taken to the circuit court of
Kanawha county, where it shall be heard without a jury.
The scope of review shall be limited to the question of
whether the records, reports, data or other information,
or any particular part thereof (other than emission data),
sought to be inspected or copied, would, if made public,
divulge methods or processes entitled to protection as
trade secrets. The said court shall make findings of fact
and conclusions of law based upon the evidence and
testimony. The director, the person whose request was -
denied, or any other person whose interest shail have
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been substantially affected by the final order of the
circuit court may appeal to the supreme court of appeals
in the manner prescribed by law.

Sec. 16-20-11b. Permits required for stationary sources of
air pollutants.

No person shall construct or modlfy any stanonary
source of air pollutants without first obtaining a permit
therefor as hereinafter provided.

The commission shall by rule and regulatlon specify the
class or categories of stationary sources to which this
section sh:Yl apply and compliance with this section shall
be required only with respect to such sources as are
specified in such rule and regulation. Application for
~ permits shall be made upon such form, in such manner,
and within such time as the rule or regulation shall
prescribe and shall include such information, as in the
judgment of the director, will enable him to determine
whether such source will be so designed as to operate in

conformance with the provisions of this article or any -

rules and regulations promulgated thereunder.

Within ninety days of the receipt of an application
required pursuant to this section the director shall issue
such  permit unless he determines that the proposed
© construction or modification will not be in accordance
with this article or rules and regulations promulgated
thereunder, in which case he shall issue an order for the
prevention of such construction or modification. Failure

to issue the permit or such . order within the time

order.

prescnbed “hereifi" shall be deemed a determination that

"such construction or modification may procéed: Provided,—— -

ﬂt’at“fl?‘ﬁf‘“ié’éﬁ?‘dﬁtﬁﬂxﬂﬁh‘e‘pfaﬁf‘iﬁﬁ“‘ﬁecnﬁcatlons

or other information required to be submltted on the
application required herein.

For the purposes of this section a modlﬁcatxon is
deemed to be any physical change in, or change in the
method of operation of, a stationary source which in-
creases the amount of any air pollutant discharged by
such source or which results in the emission of any air
* pollutant not previously discharged.

Sec. 16-20-11c. Motor vehicle pollution.

(a) As the state of knowledge and technology relating
to. the control of emissions. from motor vehicles may
permit or make appropriate, and in furtherance of the
purposes of this article, the commission may provide by

rules and regulations for the control of emissions from

motor vehicles. Such rules and regulations may prescribe
requirements for the installation and use of equipment
designed to reduce or eliminate emissions and for - the
proper maintenance of such equipment and of vehicles.
Any rules or regulations pursuant to this section shall be
consistent with provisions of federal law, if any, relating
to control of emissions from the vehicles concerned. The
commission shall not require, as a condition precedent to
the initial sale of a vehicle or vehicular equipment, the
inspection, certification or other approval of any feature

-, or equipment designed for the control of emissions from

motor vehicles, if such feature or equipment has been

i
certified, approved, or otherwise authorized pursuant to
federal law.

(b) Except as permitted or authorized by law,\no'

person shall fail to maintain in good working order or
remove, dismantle, or otherwise cause to be inoperative
any equipment or feature constituting an operational ele-
ment of the air pollution control system or mechanism of
a motor vehicle required by rules and regulations of the
commission to be maintained in or on the vehicle. Any
such failure to maintain in good working order or re-
moval, dismantling, or causing of inoperability shall sub-
ject the owner or operator to suspension or canceHation
of the registration for the vehicle by the department of
motor vehicles. The vehicle shall not thereafter be eligible
for registration until all parts and equipment constituting
operational elements of the motor vehicle have been
restored, replaced or repaired and are in good working

(¢) The commission shall consult with the department
of motor vehicles and furnish it with technical informa-
tion, including testing techniques, standards and instruc-
tions. for emission control features and cquipment. -

(d) When the commission has issued rules and regula-
tions requiring the maintenance of features or equipment
in or on motor vehicles for the purpose of controlling

" emissions therefrom, no motor vehicle shall be issued an

inspection. sticker. as required by article sixteen {[Sec.
[7C-16-1 et seq.]. chapter seventeen-C of this Code,

unless all such required features or equipment have been

inspected in accordance with the standards, testing tech-
niques- and _instructions furnished --by the commission-
pursuant to this section eleven-c and have been found to
meet those standards. ‘

(e) The remedies and penalties provided in this section
eleven-c shall apply. to violations hereof, and no provisions
of sections eight or nine [Sec. 16-20-8 or 16-209] of this
article shall apply thereto.

(f) As used in this section “motor vehicle” shall have
the same meaning as in chapter seventeen of this Code
[Sec. 17C-1-1 et seq.].

Sec. 16-20-12. Severability .

The provisions of this arficle are severable and if any
‘provision, section or part thereof shall be held invalid,
unconstitutional or inapplicable to any person or circum-

stance, such invalidity, unconstitutionality or inapplica-

bility shall not affect or impair any of the remaining
provisions, sections or parts of the article or their applica-
tion to him or to other persons and circumstances. It is
hereby declared to be the legislative intent that this
article would have been adopted if such invalid or uncon-
stitutional provision, section or part had not been in-
cluded therein. ‘

Sec. 16-20-13. Effective date of rules and regulations.

The rules and regulations promulgated pursuant to the
provisions of this article shall be of no effect until one
year after the effective date of this article [one year after
June 6, 1961].
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Air Pollution Control Law of West Virginia

| CHAPTER 16.
PUBLIC HEALTH.

ARTICLE 20.
AIR POLLUTION CONTROL.

Sec.

16-20-1. Declaration of policy and purpose.

16-20-2. Definitions. :

16-20-3. Cdusing statutory pollution unlawful;
article not to provide persons with
additional legal remedies.

16-20-4. Air pollution control commission —
_Composition; appointment . and
terms of members; vacancies;
compensation - and ‘expenses of
members; organization and
personnel; appointment of director;
records; meetings.

16-20-5. Same — Powers and duties; legal
services; rules and regulations;
public hearings. .

16-20-6. Issuance of cease and desist orders by
director; service; appeals to
commission; hearings, subpoenas,
etc; orders and findings of

commission.
W. Va. Law Review. — For note,
“Environmental Law — The Nuanées of

Nuisance in a Private Action to Control Air

Pollution,” see 80 W. Va. L. Rev. 48 (1977).
Governor's emergency powers. — This article

confers no powers with respect to air pollution

Sec.

16-20-7. Appeals from orders of commission.

16-20-8. Penalties; recovery and disposition;
duties of prosecuting attorneys.

16-20-9. Applications for injunctive relief.

16-20-10. Emergencies. .

16-20-11. Powers reserved to state board of
health, local health boards and
political subdivisions; conflicting
statutes repealed.’

16-20-11a. Records, reports, data or

) information; confidentiality;
proceedings upon request to
inspect or copy. )

16-20-11b. Permits required for stationary
sources of air pollutants. .
16-20-11c. Motor vehicle pollution.

16-20-12. Severability. : )

16-20-13. Effective date of rules ‘and
regulations.

control upon the governor except in an
emergency requiring immediate action for the
protection of the public heaith by reducing or
preventing emission of air pollutants. Op. Att'y
Gen,, Oct. 12, 1976. .

§ 16-20-1. Declaration of policy and purpose.

It is hereby declared to be the public policy of this State and the purpose of
this article to achieve and maintain such levels of air quality as will protect
human health and safety, and to the greatest degree practicable, prevent injury
to plant and animal life and property, foster the comfort and convenience of the
beople, promote the economic and social development of this State and facilitate
‘he‘ enjoyment of the natural attractions of this State. _

To these ends it is the purpose of this article to provide for a coordinated



§ 16-20-2 AIR POLLUTION CONTROL

statewide program of air pollution prevention, abatement and control; to
facilitate cooperation across jurisdictional lines in dealing with problems of air
pollution not confined within single jurisdictions; and to provide a framework
within which all values may be balanced in the public interest.

Further, it is the public policy of this State to fulfill its primary responsibility
for assuring air quality pursuant to the “Federal Clean Air Act,” as amended.

(1961, c. 63; 1963, c¢. 76; 1967, c. 13; 1971, ¢. 78; 1979, c. 2.)

Effect of amendment of 1979. — The
amendment substituted “ ‘Federal Clean Air
Act,’ as amended” for “ ‘Clean Air Amendments
of 1970° act of the Congress of the United
States” at the end of the third paragraph and
deleted the former second sentence of that
paragraph, which read: “To that end it is the
public policy of this State and the purpose of this

and implementation of 2 plan for achieving and
maintaining and enforcing national primary and
secondary ambient air quality standards in the
State.”

Basis of authority. — Provisions of this
article serve as a basis for the authority needed
by the air pollution control commission. Op.
Att'y Gen., Nov. 80, 1973.

US EPA ARCHIVE DOCUMENT

article to provide priorities in the preparation

§ 16-20-2. Definitions.

The terms used in this article are defined as follows:

The term “person” means any and all persons, natural or artificial, including
the state of West Virginia or any other state, the United States of America, any
municipal, statutory, public or private corporation organized or existing under
the laws of this or any other state or country, and any firm, partnership or
association of whatever nature.

The term “commission” means the air pollution control commission, and the

_ term “commissioner” shall mean a member of said commission.

The term “air pollutants” means solids, liquids or gases which, if discharged
into the air, may result in a statutory air pollution. ’

The term “discharge” refers to the release, escape or emission of air
pollutants into the air. -

The term “statutory air pollution” means and is limited to the discharge into

" the air by the act of man of substances (liquid, solid, gaseous, organic or

inorganic) in a locality, manner and amount as to be injurious to human health
or welfare, animal or plant life, or property, or which would interfere with the
enjoyment of life or property.

The term “director” means the director of the West Virginia air pollution
control commission appointed as hereinafter provided. (1961, c. 63; 1967, c. 13;

1971, c. 73; 1979, c. 2.)

Effect of amendment of 1979. — The ALR references. — Dust as nuisance, 24
amendment inserted “the state of West Virginia ALR2d 194. _ -
or any other state, the United States of Burning of soft coal as nuisance, 58 ALR .
America” and “statutory” in the definition of the Validity of regulation of smoke and othe. air
term “person,” substituted “refers” for “shall pollution, 78 ALR2d 1305.
refer” in the definition of the term “discharge”
and substituted “means” for ‘‘shall mean” in the
other definitions.
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§ 16-20-3. Causing statutory pollution unlawful; article not to
provide persons with additional legal remedies.

It shall be unlawful for any person to cause a statutory air pollution, to violate
the provisions of this article, to violate any rules or regulations promulgated
pursuant to this article, to operate any facility subject to the permit requirements
of the commission without a valid permit, or to knowingly misrepresent to any
person in the state of West Virginia that the sale of air pollution control

equipment will meet the standards of this article or any rules and regulations

promulgated thereto: Provided, however, that nothing contained in this article
shall be construed to provide any person with a legal remedy or basis for
damages or other relief not otherwise available to such person immediately prior
to enactment of this article. (1961,-c. 63; 1979, c. 2))

Effect of amendment of 1979. — The
amendment rewrote the language preceding the
Pproviso.

§ 16-20-4. Air pollution control commission — Compesition;
appointment and terms of members; vacancies;
compensation and expenses of members;
organization and personnel; appointment of
director; records; meetings.

The “air pollution control commission,” heretofore created, shall continue in

existence as an agency of the State but on and after the effective date of this
act [June 9, 1967] shall consist of seven members, including the State director

of health and the commissioner of agriculture, who shall be members ex officio,

and five other members to be appointed by the governor with the advice and
consent of the senate, two of whom shall be representative of industries engaged
in business in this State, and three of whom shall be representative of the public
at large. The three appointed members of the commission in office on the

effective date of this act shall, unless sooner removed, continue to serve until

their terms expire and until their successors have been appointed and have
qualified. On or before June fifteen, one thousand nine hundred sixty-seven, the
governor shall appoint one member to serve until June thirty, one thousand nine
hundred seventy, and one member to serve until June thirty, one thousand nine
hundred seventy-one, or until their successors have been appointed and have
qualified. As the terms of the three appointed members of the commission in
office on the effective date of this act expire and as the terms of the two
members to be appointed by the governor on or before June fifteen, one
thousand nine hundred sixty-seven, expire, members shall be appointed for
overlapping terms of five years, so that one term expires each year, or until their
Successors have been appointed and have qualified. Any vacancy in the office of

- 2n appointed member of the commission shall be filled by appointment by the

i{:vengor for the unexpired term of the appointed member whose office shall be
‘acant. ,

]
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The ex officio members of the commission shall receive no salary o
remuneration for their services as such but they shall be reimbursed, out o:
moneys appropriated for such purpose, for all reasonable and necessary
expenses actually incurred in the discharge of their duties as such.

As compensation for his services on the commission, each appointed membei
shall receive, out of moneys appropriated for such purpese, the sum of fifty
dollars for each day or substantial portion thereof that he is actuallyengager
in the work of the commission. Each member shall alsc be entitled to be
reimbursed, out of moneys appropriated for such purpose, for any reasonable
and necessary expenses actually incurred in the discharge of his duties as a
member of the commission.

At its first meeting the commission shall elect from its membership a
chairman, and at the first meeting in each fiscal year thereafter the commission
shall elect from its membership a chairman to act during such fiscal year. At
similar times the commission shall elect from its membership a vice cha’ “an
and appoint a secretary. The secretary need not be a member of the commis..on.
The vice chairman shall preside over the meetings and hearings of the
commission in the absence of the chairman. The commission shall appoint and
employ a director and such personnel as may be required, whose duties shall be
defined by the commission and whose compensation, to be fixed by the
commission, shall be paid out of the state treasuty, upon the requisition of the
commission, from moneys appropriated for such purposes.

The commission may establish rules for the regulation of its affairs and the
conduct of all proceedings before it. All proceedings of the commission shall be
entered in a permanently bound record book, properly indexed, and the same
shall be carefully preserved. Copies of orders entered by the commission, as well
as copies of papers or documents filed with it, or the records of proceedings
before the commission, shall be attested by the secretary of the commission. The
commission shall meet at such times and places as may be agreed upon by the
commissioners, or upon the call of the chairman of the commission or any two
commissioners, all of which meetings shall be general meetings for the
consideration of any and all matters which may properly come before the
commission. (1961, c. 63; 1967, c. 13; 1979, c. 2.)

Effect of amendment of 1979. — The need not be a member of the commission” at the
amendment substituted “shall elect from its end of the second sentence of the fourth
membership a vice-chairman and appoint a  paragraph and added the present third and
secretary” for “shall appoint a secretary, who fourth sentences of that paragraph.

§ 16-20-5. Same — Powers and duties; legal services; rules and
regulations; public hearings. o

The commission is hereby authorized and empowered:

(1) To develop ways and means for the regulation and control of pollution of
the air of the State;

(2) To advise, consult and cooperate with other agencies of the State, political
subdivisions of the State, other states, agencies of the federal government,

6
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AIR POLLUTION CONTROL § 16-20-5

.:r:es, and with affected groups in furtherance of the declared purposes of

- article;

;) To encourage and conduct such studies and research relating to air

. .ution and its control and abatement as the commission may deem advisable

.. necessary;

i4j To adopt and to promulgate reasonable rules and regulations, not

~consistent with the provisions of this article, relating to the control of air

~wilution: Provided, that no rule or regulation of the commission shall specify a
;articular manufacturer of equipment nor a single specific type of construction
nor a particular method of compliance except as specifically required by the

“Federal Clean Air Act,” as amended, nor shall any such rule or regulation apply
to any aspect of an employer-employee relationship: Provided further, that no
rule, regulation, standard, program.or plan of the commission to control air
poliution from any source hereafter promulgated, adopted or implemented, may
be more stringent than any federal rule, regulation, standard, program or plan
applicable to the control of air pollution from that source;

(5) To enter orders requiring compliance with the provisions of this article and
the rules and regulations lawfully promulgated hereunder;

(6) To consider complaints, subpoena witnesses, administer oaths, make
investigations and  hold hearings relevant to the promulgation of rules and
regulations and the entry of compliance orders hereunder;

(7) To encourage voluntary cooperation by municipalities, counties, industries
and others in preserving the purity of the air within the State;

(8) To employ personnel, including specialists and consultants, purchase
materials and supplies, and enter into contracts necessary, incident or
convenient to the accomplishment of the purpose of this article;

(9) To enter and inspect any property, premise or place on or at which a source
of air pollutants is located or is being constructed, installed or established at any
reasonable time for the purpose of ascertaining the state of compliance with this

article and rules and regulations in force pursuant thereto. No person shall
refuse entry or access to any authorized representative of the commission who

requests entry for purposes of inspection, and who presents appropriate
credentials; nor shall any person obstruct, hamper or interfere with any such
inspection: Provided, however, that nothing contained in this article shall be
construed to allow a search of a private dwelling, including the curtilage thereof,
without a proper warrant;

(10) Upon reasonable evidence of a violation of this article, which presents an
imminent and serious hazard to public health, to give notice to the public or to
that portion of the public which is in danger by any and all appropriate means;

(11) To cooperate with, receive and expend money from the federal
government and other sources; _

(12) To represent the State in any and all matters pertaining to plans,
procedures and negotiations for interstate compacts in relation to the control of
‘air pollution;

(13) To appoint advisory councils from such areas of the State as it may
determine. Each such council so appointed shall consist of not more than five

- 7
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the director shall be of the opinion that a person is violating the provisions of
this article, or any rules and regulations promulgated pursuant thereto, he shall
make and enter an order directing such person to cease and desist such activity.
The director shall fix a reasonable time in such order by which such activity must
stop or be prevented. The order shall contain the findings of fact upon which the
director determined to make and enter such order.

The director shall cause a copy of any such order to be served-upon such
person by registered or certified mail or by any proper law-enforcement officer.

Any person upon whom a copy of such final order has been served may appeal
such order to the air pollution control commission in the manner hereinafter
provided. The person so appealing shall be known as the appellant and the
director shall be known as the appellee. Such appeal shall be perfected by filing
a notice of appeal, on the form prescribed by the commission for such purpose,
with the commission within fifteen days after the date upon which the appellant
received a copy of the order. The notice of appeal shall set forth the or<er

‘complained of and the grounds upon which the appeal is based. The filing of  n

notice of appeal shall stay the effect of the order complained of until final
determination thereof is made by the commission. A copy of the notice of appeal
shall be filed by the commission with the director within eight days after the
notice of appeal is filed with the commission.

Within seven days after receipt of his copy of the notice of appeal, the director
shall prepare and certify to the commission a complete record of the proceedings
out of which the appeal arises, including all documents and correspondence in
the director’s file relating to the matter in question. The commission shall hear
the appeal de novo, and evidence may be offered on behalf of the appellant and
appellee.

All of the pertinent provisions of article five [§ 29A-5-1 et seq.], chapter
twenty-nine-A of this Code shall apply to and govern the hearing on appeal
authorized by the provisions of this section and the administrative procedures
in connection with and following such hearing, with like effect as if the
provisions of said article five were set forth in extenso in this section, except that
any such appeal hearing shall be held in the county wherein the alleged statutory
air pollution complained of originated.

Any such appeal hearing shall be conducted by a quorum of the commission.
For the purpose of conducting any such appeal hearing, any member of the
commission and the secretary thereof shall have the power and authority to issue
subpoenas and subpoenas duces tecum in the name of the commission, in
accordance with the provisions of section one {§ 29A-5-1), article five, chapter
twenty-nine-A of this Code. All subpoenas and subpoenas duces tecum shall be
issued and served within the time and for the fees and shall be enforced, as
specified in section one, article five of said chapter twenty-nine-A, and all ofi b
said section one provisions dealing with subpoenas and subpoenas duces tewi.n
shall apply to subpoenas and subpoenas duces tecum issued for the purpose of
an appeal hearing hereunder.

Any such hearing shall be held within twenty days after the date upon which
the commission received the timely notice of appeal, unless there is a
postponement or continuance. The commission may postpone or continue any

10
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hearing on its own motion, or upon application of the appellant or the appellee
‘for good cause shown. The director shall be represented at any such hearing by
the attorney general or his assistants. At any such hearing the appellant may
represent himself or be represented by an attorney at law admitted to practice
before any circuit court of this State. '

After such hearing and consideration of all of the testimony, evidence and
record in the case, the commission shall make and enter an order affirming,
modifying or vacating the order of the director, or shall make and enter such
order as the director should have entered.

Such order shall be accompanied by findings of fact and conclusions of law as
specified in section three [§ 29A-5-3], article five, chapter twenty-nine-A of this
Code, and a copy of such order and accompanying findings and conclusions shall
be served upon the appellant, and his attorney of record, if any, and upon the
appellee in person or by registered or certified mail. The order of the commission
shall be final unless vacated or modified upon judicial review thereof in
accordance with the provisions of section seven [§ 16-20-7] of this article. (1961,
ch. 63; 1963, c. 76; 1967, c. 13.)

§ 16-20-7. Appeals from orders of commission.

Any person whose interest shall have been substantially affected by an order
of the commission may appeal from such order or decision by filing with the
commission a written notice of appeal. Such notice shall be filed within thirty
days from the date notice of the order or decision of the commission was given
to such person, and shall be signed by him or his attorney. Within thirty days
from the receipt of the notice of appeal, the commission shall prepare and
forward to the appellant or his attorney a copy of a full transcript of the
proceedings, together with a copy of the order or decision of the commission and
a copy of the notice of appeal, and at the same time shall file a transecript of the
proceedings before the commission and the other documents mentioned above
with the clerk of the circuit court herein designated. All. documents shall be duly
certified by the secretary of the commission. The court shall thereafter have

. complete jurisdiction of the matter.

The appeal shall be taken to the circuit court of the county wherein the alleged
statutory air pollution complained of originated. The circuit court to which any
such appeal shall have been taken, or the judge thereof, shall fix a time for the
hearing of the appeal and shall, after such hearing, without a jury, by order
entered of record, affirm, modify or set aside in whole or in part the order of
the commission. The said court shall make findings of fact and conclusions of
law based upon the transcript of the proceedings before the commission and
upon any additional evidence adduced before said court, the right to adduce such
additional evidence being hereby reserved to the commission or to any person
substantially affected by the order of the commission. In the event the circuit
court shall affirm or modify the commission’s order that a statutory air pollution
exists under the provisions of this article, the order of the court shall specify that
such pollution shall be corrected within a reasonable period of time to be fixed
therein. The commission or any person whose interests shall have been

11
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§ 16-20-8 AIR POLLUTION CONTROL

substantially affected by the final order of the circuit court may appeal to t
supreme court of appeals in the manner prescribed by law.

An appeal to a circuit court or to the supreme court of appeals shall serve
stay the order of the commission or circuit court, as the case may be, pendi
final determination thereof. (1961, c. 63.)

§ 16-20-8. Penalties; recovery and disposition; “dtities «
prosecuting attorneys.

Any person who shall fail or refuse to comply with any final erder made ar.
entered hereunder to correct a statutory air pollution within the time fixed b
such order, or any extension of time granted by the commission, shall be subjec
to a penalty of not more than one thousand dollars for each day that such failur
or refusal continues after such time has expired, which penalty may be recovere
in a civil action brought by the commission in the name of the State of Wes
Virginia in the circuit court of any county wherein such person residi or i
engaged in the activity complained of. The amount of the penalty shallt. _ixe
by the court without a jury. The amount of any such penalties collected by the
commission shall be deposited in the general fund of the state treasury according
to law. Upon a request in writing from the commission, it shall be the dutyoi
the prosecuting attorney of the county in which any such action for penalties
accruing under this section may be brought to institute and prosecute all such
actions on behalf of the commission. '

For the purpose of this section, violations on separate days shall be conS1dered
separate offenses. (1961, ¢. 63; 1967, ¢. 13; 1979, c. 2.)

Effect of amendment of 1979. — The
amendment reenacted this section without
change.

§ 16-20-9. Applications for injunctive relief.

In addition to the remedy provided for in section eight [§ 16-20-8] of this article
and in the absence of reasonable progress toward correction of the statutory air
pollution, the commission may request the prosecuting attorney of the county
in which the person resides or is engaged in the activity complained of to apply
to the circuit court of such county for an injunction to restrain all violations of
any final order entered pursuant to section six [§ 16-20-6] of this article. (1961,
c. 63; 1967, c. 13.)

Rules of Civil Procedure. — As to

" injunctions, see Rule 65, appearing in Appendix.

§ 16-20-10. Emergencies.

Whenever air pollution conditions in any area of the State become such as, in

~ the opinion of the commission, to create an emergency and to require immediate

action for the protection of the public health, the commission may, with the

12
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AIR POLLUTION CONTROL § 16-20-11

written approval of ‘the governor, so find and enter such order as it deems
necessary to reduce or prevent the emission of air pollutants substantially

. contributing to such conditions. In any such order the commission shall also fix

a time, not later than twenty-four hours thereafter, and place for a hearing to
be held before it for the purpose of investigating and determining the factors
causing or contributing to such conditions. A true copy of any such order shall
be served upon persons whose interests are directly prejudiced thereby in the
same manner as a summons in a civil action may be served, and a true copy of
such order shall also be posted on the front door of the courthouse of the county
in which the alleged conditions originated. All persons whose interests are
prejudiced or affected in any manner by any such order shall have the right to
appear in person or by counsel at the hearing and to present evidence relevant
to the subject of the hearing. Within twenty-four hours after completion of the
hearing the commission shall affirm, modify or set aside said order in accordance
and consistent with the evidence adduced. Any person aggrieved by such action
of the commission may thereafter apply by petition to the circuit court-of the
county for a review of the commission’s action. The circuit court shall forthwith
fix a time for hearing de novo upon the petition and shall, after such hearing,
by order entered of record, affirm, modify or set aside in whole or in part the
order and action of the commission. Any person whose interests shall have been
substantially affected by the final order of the circuit court may appeal the same
to the supreme court of appeals in the manner prescribed by law. (1961, c. 63.)

§ 16-20-11. Powers reserved to state board of health, local
health boards and political subdivisions;
conflicting statutes repealed.

Nothing in this article shall affect or limit the powers or duties heretofore
conferred by the provisions of this chapter upon the state board of health, county
health boards, county health officers, municipal health boards, municipal health
officers, combined boards of health or any other health agency or political
subdivision of this State except insofar as such powers and duties might
otherwise be hereafter deemed to apply to the control, reduction or abatement
of air pollution. All existing statutes or parts of statutes are, to the extent of
their inconsistencies with the provisions of this article and to the extent that they
might otherwise be deemed to apply to the control, reduction or abatement of -
air pollution, hereby repealed: Provided, however, that no ordinance heretofore
adopted by any municipality relating to the control, reduction or abatement of
air pollution shall be deemed repealed by this article. (1961, c. 63.)

County commissions without authority. — engage in any activities relating to air pollution.
No provision of law specifically authorizes - Op. Att'y Gen., Oct. 20, 1972.
county courts (now county commissions) to

13
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§ 16-20-11a. Records, reports, data or information;
confidentiality; proceedings upon request to
. inspect or copy.

All air quality data, emission data, permits, compliance schedules, commission
orders and any other information required by a federal implementation program
(all for convenience hereinafter referred to in this section as “records, reports,
data or information’’) obtained under this article shall be available to the public,
except that upon a showing satisfactory to the director, by any person, that
records, reports, data or information or any particular part thereof, to which the
director has access under this article if made public, would divulge methods or
processes entitled to protection as trade secrets of such person, the director shall
consider such records, reports, data or information or such particular portion
thereof confidential: Provided, that such confidentiality shall not apply to the
types and amounts of air pollutants discharged, and that such records, reporte
data or information may be disclosed to other officers or employees of the St.
concerned with enforcing this article when relevant to any official proceedings
thereunder.

All requests to inspect or copy documents must state with reasonable
specificity the documents or type of documents sought to be inspected or copied.
Within five business days of the receipt of such a request, the director or his
designate shall: (a) Advise the person making such request of the time and place
at which he may inspect and copy the documents; or (b) deny the request, stating
in writing the reasons for such denial. For purposes of judicial appeal, a written
denial by the director or his designate shall be deemed an exhaustion of
administrative remedies. Any person whose request for information is denied in
whole or in part may appeal from such denial by filing with the director a notice
of appeal. Such notice shall be filed within thirty days from the date the request
for information was denied, and shall be signed by the person whose request was
denied or his attorney. The appeal shall be taken to the circuit court of Kanawha
county, where it shall be heard without a jury. The scope-of review shall be
limited to the question of whether the records, reports, data or other
information, or any particular part thereof (other than emission data), sought to
be inspected or copied, would, if made public, divuige methods or processes
entitled to protection as trade secrets. The said court shall make findings of fact
and conclusions of law based upon the evidence and testimony. The director, the
person whose request was denied, or any other person whose interest shall have -
been substantially affected by the final order of the circuit court may appeal to
the supreme court of appeals in the manner prescribed by law. (1971, c. 73)

§ 16-20-11b. Permits required for stationary sources of ¢° -

pollutants. e

No person shall construct or modify any stationary source of air pollutants
without first obtaining a permit therefor as hereinafter provided.

The commission shall by rule and regulation specify the class or categories of
stationary sources to which this section shall apply and compliance with this

14
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section shall be required only with respect to such sources as are specified in
such rule and regulation. Application for permits shall be made upon such form,
in such manner, and within such time as the rule and regulation shall prescribe
and shall include such information, as in the judgment of the director, will enable
him to determine whether such source will be so designed as to operate in
conformance with the prov1swns of this article or any rules and regu]atlons
promulgated thereunder.

Within ninety days of the receipt of an application required pursuant to this
section the director shall issue such permit unless he determines that the.
proposed construction or modification will not be in accordance with this article
or rules and regulations promulgated. thereunder, in which case he shall issue
an order for the prevention of such construction or modification. Failure to issue

- the permit or such order within the time prescribed herein shall be deemed a

determination that such construction or modification may proceed: Provided,
that it is in aceordance with the plans and specifications or other 1nformatxon
required to be submitted on the application required herein.

For the purposes of this section a modification is deemed to be any physical
change in,.or change in the method of operation of, a stationary source which
increases the amount of any air pollutant discharged by such source or which
results in the emission of any air pollutant not prekusly dlscharged (1971, c.
73.) »

- The phrase, “stationary source of air information in an application, but conditions
pollutants,” can include stationary sources can be made a part of a granted permit in order

which will have both direct. and indirect
(associated mobile-source) pollution effects.
Op. Att'y Gen., Nov. 30, 1973. '

Authority to regulate .construction of
complex sources. — This section would
empower the West Virginia air pollution control
commission to review and prevent construction
of complex sources, provided the appropriate
regulation is promulgated. Op. Att’y Gen., Nov.
30, 1973.

A conditional construcuon permit cannot be
used as a substitute for providing sufficient

to insure that the applicant is proceeding
according to information in the application. Op.
Att’y Gen., April 3, 1974.

Conditional construction permits cannot be
issued by the director, unless the director can
make a present determination through
information supplied only in the application that
such source will be so designed as to operate in
conformance with the provisions of chapter 16,
article 20, or any rules and regulations
promulgated thereunder. Op. Att’y Gen., April 3,
1974.
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§ 16-20-11c. Motor vehicle pollution.:

(a) As the state of knowledge and technology relating to the control of
emissions from motor vehicles may permit or make appropriate, and in
furtherance of the purposes of this article, the commission may provide by rules
and regulations for the control of emissions from motor vehicles. Such rules and
regulations may prescribe requirements for the installation and use of

‘equipment designed to reduce or eliminate emissions and for the proper

maintenance of such equipment and of vehicles. Any rules and regulations
pursuant to this section shall be consistent with provisions of federal law, if any,
relating to control of emissions from the vehicles concerned. The commission
shall not require, as a condition precedent to the initial sale of a vehicle or
vehicular equipment, the inspection, certification or other approval of any
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feature or equipment designed for the control of emissions from motor vehicle
if such feature or equipment has been certified, approved, or otherwise
authorized pursuant to federal law.

(b) Except as permitted or authorized by law, no person shall fall to maintain
in good working order or remove, dismantle, or otherwise cause to be inoperative
any equipment or feature constituting an operational element of the air pollution
control system or mechanism of a motor vehicle required by rules and
regulations of the commission to be maintained in or on the vehicie. Any such
failure to maintain in good working order or removal, dismantling, or causing
of inoperability shall subject the owner or operator to suspension or cancellation
of the registration for the vehicle by the department of motor vehicles. The
vehicle shall not thereafter be eligible for registration until all parts and
equipment constituting operational elements of the motor vehicle have been
restored, replaced or repaired and are in good working order.

(¢} The commission shall consult with the department of motor vehicles and
furnish it with technical information, including testing techniques, standard
and instructions for emission:control features and equipment. : z

(d) When the commission has issued rules and regulations requiring the
maintenance of features or equipment in or on motor vehicles for the purpose
of controlling emissions therefrom, no motor vehicle shall be issued an inspection
sticker as required by article sixteen [§ 17C-16-1 et seq.], chapter seventeen-C
of this Code, unless all such required features or equipment have been inspected
in‘accordance with the standards, testing techniques and instructions furnished
by the commission pursuant to this section-eleven-c and have been found to meet
those standards.

(e) The remedies and penalties provided in this section eleven-c, shall apply to
violations hereof, and no provisions of sections eight or nine [§ 16-20-8 or
16-20-9] of this article shall apply thereto. .

(f) As used in this section “motor vehicle” shall have the same meaning as in

chapter seventeen-C [§ 17C-1-1 et seq.] of this Code. (1971, c. 73.)

§ 16-20-12. Severability.

The provisions of this article are severable and if any provision, section or part
thereof shall be held invalid, unconstitutional or inapplicable to any person or
circumstance, such invalidity, unconstitutionality or inapplicability shall not
affect or impair any of the remaining provisions, sections or parts of the article
or their application to him or to other persons and circumstances. It is hereby
declared to be the legislative intent that this article would have been adopted if
such invalid or unconstitutional provision, section or part had not been included
therein. (1961, c. 63.)

§ 16-20-13. Effective date of rules and regulations. ~—

The rules and regulations promulgated pursuant to the provisions of this
article shall be of no effect until one year after the effective date of this article
[one year after June 6, 1961]. (1961, c. 63.)
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