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Title 10.1, Chapter 14
Virginia Waste Management Act

Article 1
Generd Provisions

Definitions.

Virginia Waste Management Board continued
Powers and duties of the Board.

Further duties of Board; localities particularly
affected.

Permit fee regulations.

Annual fees for nonhazardous solid waste management facilities.

Permit Program Fund established; use of moneys.
Conformance with federal requirements.
Advisory committees.

Department continued; general powers.

Powers and duties of Director.

Exemptions from liability.

Access to abandoned waste sites.

Conditional exemption for coal and mineral mining overburden or solid

waste.
[Repesled).
Notification of local government of violation.

Article 2
Solid Waste Management.

[Repesled].

Permit required; open dumps prohibited

Certification and on-site presence of facility
operator.

Caps on levels of disposal.

Landfill siting review.

Specia provisions regarding wetlands.

Revocation or amendment of permits.

Financial responsibility for abandoned

facilities; penalties.

Sanitary landfill final closure plans;

notification regquirements.

Landfill postclosure monitoring, maintenance and plans.
Regional and local solid waste management plans.
Contracts by counties, cities and towns.

State aid to localities for solid waste disposal.
Virginia Waste information and assessment program.

Article2.1
Requirements for landfill closure.

Article 3
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10.1-1424.
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Litter Control and Recycling

Definitions.

Litter Control Program.

Labeling of plastic container products
required; penalty.

Plastic holding device prohibited.

Collection and survey of litter.

Enforcement of article.

Penalty for violation of article.

Improper disposal of solid waste; civil
pendlties.

Improper disposal of tires;, exemption; penalty.
Liability for large waste tire pile fires;
exclusions.

Removal of waste tire piles; cost recovery; right of entry.
Lien for waste tire pile removal.

Litter receptacles; placement; penalty for
violations.

Litter bag.

Responsibility for removal of litter from
receptacle.

Further duties of Department.

Litter Control and Recycling Fund established,;
use of moneys; purpose of Fund.

Litter Control and Recycling Fund Advisory
Board established; duties and responsibilities.
Membership, meetings and staffing.

Local litter prevention and recycling grants;
digibility and funding process.

Statewide and regiond litter control and
recycling grants.

Disposal of waste tires.

Recycling residues; testing.

Weaste Tire Trust Fund established; use of
moneys, purpose of Fund.

Partial reimbursement for waste tires,
eigibility; promulgation of regulations.

Used motor oil; signs; pendlty.

Notice to public required.

Allowing escape of load material; pendty.
Materia containing fully halogenated chloro-fluorocarbons prohibited;
pendlty.

Products containing trichloroethylene prohibited; penalty.
Preemption of certain loca ordinances.

Article 3.1.
Lead Acid Batteries.

Lead acid batteries; land disposal prohibited;
pendty.
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10.1-1425.25.

10.1-1425.26.
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10.1-1427.

Collection of lead acid batteries for recycling.
Inspection of battery retailers; penalty.

Lead acid battery wholesalers; penalty.
Construction of article.

Article 3.2.
Recycling Duties of State Agencies
and State Universities.

Recycling programs of state agencies.

Duty of the Department of Business Assistance.
Department of Transportation; authority and duty.
Duties of the Department of Education.

Article 3.3.
Pollution Prevention Program.

Definition.

Establishment of pollution prevention policy.
Pollution prevention assistance program.
Pollution prevention advisory panels.
Pilots projects.

Waste exchange.

Trade secret protection.

Evaluation report.

Pollution prevention grants.

Inspections and enforcement actions by the
Department.

Article 3.4.
Reduction of Heavy Metals in Packaging Act.

Findings and intent.

Definitions.

Schedule for remova of incidental amounts
of heavy metals.

Exemptions.

Certificate of compliance.

Promulgation of regulations.

Article 3.5.
Cathode Ray Tubes Recycling

Cathode ray tube specia waste recycling program.

Article 4.
Hazardous Waste Management.

Permits required; waiver of requirements;
reports; conditional permits.
Revocation, suspension or amendment of permits.
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10.1-1428. Financia responsibility for abandoned
facilities, penalties.
10.1-1429. Notice of release of hazardous substance.

Article4.1.
Voluntarily Remediation.

10.1-1429.1. - 10.1-1429.1 Repeded by Chapter 378 of 2002 Acts of Assembly (See §10.1-1230
et seg. for Brownfield Restooration and Land Renewal Act.

Article4.2.
Remediated Property Fresh
Start Program.

10.1-1429.4. - Repealed by Chapter 378 of 2002 Acts of Assembly (See § 10.1-1230 et seq. for
Brownfield Restoration and Land Renewa Act).

Article 5.
Radioactive Waste.
10.1-1430. Authority of Governor to enter into agreements
with federal government; effect on federal
licenses.
10.1-1431. Authority of Board to enter into agreements

with federal government, other states or
interstate agencies; training programs for

w
o personnel.
10.1-1432. Further powers of Board.
a Article 6.
m Siting of Hazardous Waste Facilities
> 10.1-1433. Definitions.
(= | 10.1-1434. Additiona powers and duties of the Board.
10.1-1435. Certification of site gpproval required; "construction™ defined;
: remedies.
u 10.1-1436. Site approval criteria.
10.1-1437. Notice of intent to file application for certification of site approval.
u 10.1-1438. Powers of governing body of host community; technical assistance.
q 10.1-1430. Briefing meetings.
10.1-1440. Impact anaysis.
10.1-1441. Application for certification of site approval.
¢ 10.1-1442. Negotiations; siting agreement.
n 10.1-1443. Draft certification of site gpproval.
10.1-1444. Public hearing on draft certification of site approval.
m 10.1-1445. Final decision on certification of site gpproval.
10.1-1446. Effect of certification.
m 10.1-1447. Public participation; notice.
: 10.1-1448. Technical Assistance Fund.
10.1-1449. Siting Dedicated Revenue Fund.
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10.1-1450.

10.1-1451.
10.1-1452.
10.1-1453.
10.1-1454.

10.1-1454.1.
10.1-1454.2.

10.1-1454.3.

10.1-1455.
10.1-1456.
10.1-1457.

Article 7.
Transportation of Hazardous Materials

Waste Management Board to promulgate regul ations regarding
hazardous materials.

Enforcement of article and regulations.

Article not to preclude exercise of certain regulatory powers.
Exceptions.

Transportation under United States regulations.

Article 7.1.
Transportation of Solid and Medical Wastes on State Waters

Regulation of wastes transported by water.
Repealed.

Article 7.2.
Transportation of Municipal Solid and Medical Waste by Truck

Regulation of road transportation of waste.

Article 8.
Penalties, Enforcement and Judicial Review

Penalties and enforcement.
Right of entry to ingpect, etc.; warrants.
Judicial review.
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Title 10.1 - Chapter 14 Virginia Waste Management Act

8 10.1-1400. Definitions.

As used in this chapter unless the context requires a
different meaning:

"Applicant” means any and al persons seeking or
holding a permit required under this chapter.

"Board" means the Virginia Waste Management
Board.

"Composting" means the manipulation of the natural
aerobic process of decomposition of organic materials
to increase the rate of decomposition.

"Department” means the Department of
Environmenta Quality.

"Director" means the Director of the Department of
Environmental Quality.

"Disclosure statement” means a sworn statement or
affirmation, in such form as may be required by the
Director, which includes:

1. The full name, business address, and socia security
number of all key personndl;

2. The full name and business address of any entity,
other than a natural person, that collects, transports,
treats, stores, or disposes of solid waste or hazardous
waste in which any key personnel holds an equity
interest of five percent or more;

3. A description of the business experience of al key
personnel listed in the disclosure statement;

4. A listing of al permits or licenses required for the
collection, transportation, treatment, storage or
disposal of solid waste or hazardous waste issued to or
held by any key personnel within the past 10 years;

5. A listing and explanation of any notices of
violation, prosecutions, administrative orders (whether
by consent or otherwise), license or permit
suspensions or revocations, or enforcement actions of
any sort by any state, federa or local authority, within
the past 10 years, which are pending or have
concluded with afinding of violation or entry of a
consent agreement, regarding an allegation of civil or
criminal violation of any law, regulation or
requirement relating to the collection, transportation,
treatment, storage or disposal of solid waste or
hazardous waste by any key personnel, and an
itemized ligt of al convictions within 10 years of key
personnel of any of the following crimes punishable
as felonies under the laws of the Commonweslth or
the equivalent thereof under the laws of any other
jurisdiction: murder; kidnapping; gambling; robbery;
bribery; extortion; criminal usury; arson; burglary;

theft and related crimes; forgery and fraudulent
practices, fraud in the offering, sale, or purchase of
securities; ateration of motor vehicle identification
numbers; unlawful manufacture, purchase, use or
transfer of firearms; unlawful possession or use of
destructive devices or explosives; violation of the
Drug Control Act, Chapter 34 (8 54.1-3400 et seq.) of
Title 54.1; racketeering; or violation of antitrust laws,
6. A listing of all agencies outside the Commonwedlth
which have regulatory responsibility over the
applicant or have issued any environmental permit or
license to the applicant within the past 10 years, in
connection with the applicant's collection,
transportation, treatment, storage, or disposal of solid
waste or hazardous waste;

7. Any other information about the applicant and the
key personnel that the Director may reguire that
reasonably relates to the quaifications and ability of
the key personnel or the applicant to lawfully and
competently operate a solid waste management
facility in Virginia; and

8. The full name and business address of any member
of the loca governing body or planning commission
in which the solid waste management facility is
located or proposed to be located, who holds an equity
interest in the facility.

"Digposd" means the discharge, deposit, injection,
dumping, spilling, leaking or placing of any solid
waste into or on any land or water so that such solid
waste or any constituent thereof may enter the
environment or be emitted into the air or discharged
into any waters, including ground waters.

"Equity” includes both legal and equitable interests.
"Federal acts' means any act of Congress providing
for waste management and regul ations promul gated
thereunder.

"Hazardous materid" means a substance or materia in
aform or quantity which may pose an unreasonable
risk to health, safety or property when transported,
and which the Secretary of Transportation of the
United States has so designated by regulation or order.
"Hazardous substance" means a substance listed under
United States Public Law 96-510, entitled the
Comprehensive Environmental Response
Compensation and Liability Act.

"Hazardous waste" means a solid waste or
combination of solid waste which, because of its
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guantity, concentration or physical, chemica or
infectious characteristics, may:

1. Cause or significantly contribute to an increasein
mortality or an increase in serious irreversible or
incapacitating illness; or

2. Pose a substantia present or potential hazard to
human health or the environment when improperly
treated, stored, transported, disposed of, or otherwise
managed.

"Hazardous waste generation” means the act or
process of producing hazardous waste.

"Household hazardous waste" means any waste
material derived from households (including single
and multiple residences, hotdl's, motels, bunkhouses,
ranger stations, crew quarters, campgrounds, picnic
grounds and day-use recregtion areas) which, except
for the fact that it is derived from a household, would
be classified as a hazardous waste, including but not
limited to, nickel, cadmium, mercuric oxide,
manganese, zinc-carbon or lead batteries; solvent-
based paint, paint thinner, paint strippers, or other
paint solvents; any product dontaining
trichloroethylene, toxic art supplies, used motor ail
and unusable gasoline or kerosene, fluorescent or high
intensity light bulbs, ammunition, fireworks, banned
pesticides, or restricted-use pesticides as defined in §
3.1-249.27. All empty household product containers
and any household productsin lega distribution,
storage or use shall not be considered household
hazardous waste.

"Key personnel” means the applicant itself and any
person employed by the applicant in a manageria
capacity, or empowered to make discretionary
decisions, with respect to the solid waste or hazardous
waste operations of the gpplicant in Virginia, but shall
not include employees exclusively engaged in the
physical or mechanical collection, transportation,
treatment, storage, or disposal of solid or hazardous
waste and such other employees as the Director may
designate by regulation. If the applicant has not
previously conducted solid waste or hazardous waste
operationsin Virginia, the term aso includes any
officer, director, partner of the applicant, or any holder
of five percent or more of the equity or debt of the
applicant. If any holder of five percent or more of the
equity or debt of the applicant or of any key personnel
isnot anatural person, the term includes all key
personne of that entity, provided that where such
entity is a chartered lending ingtitution or a reporting
company under the Federal Securities Exchange Act

of 1934, the term does not include key personnel of
such entity. Provided further that the term means the
chief executive officer of any agency of the United
States or of any agency or political subdivision of the
Commonwealth, and all key personnd of any person,
other than a natural person, that operates a landfill or
other facility for the disposal, treatment or storage of
nonhazardous solid waste under contract with or for
one of those governmenta entities.

"Manifest" means the form used for identifying the
guantity, composition, origin, routing and destination
of hazardous waste during its transportation from the
point of generation to the point of disposal, treatment
or storage of such hazardous waste.

"Mixed radioactive waste" means radioactive waste
that contains a substance which renders the mixture a
hazardous waste.

"Open dump" means a site on which any solid waste is
placed, discharged, deposited, injected, dumped or
spilled so as to create a nuisance or present a threat of
arelease of harmful substances into the environment
or present a hazard to human health.

"Person” includes an individual, corporation,
partnership, association, a governmental body, a
municipal corporation or any other legal entity.
"Radioactive waste" or "nuclear waste" includes:

1. "Low-leve radioactive waste" materid that:

a Isnot high-level radioactive waste, spent nuclear
fuel, transuranic waste, or by-product materia as
defined in section 11e (2) of the Atomic Energy Act
of 1954 (42 U.S.C. § 2014 (e) (2)); and

b. The Nuclear Regulatory Commission, consistent
with existing law, classifies as low-level radioactive
waste; or

2. "High-leve radioactive waste" which means:

a The highly radioactive material resulting from the
reprocessing of spent nuclear fuel, including liquid
waste produced directly in reprocessing and any solid
material derived from such liquid waste that contains
fission products in sufficient concentrations; and

b. Other highly radioactive material that the Nuclear
Regulatory Commission, consistent with existing law,
determines by rule requires permanent isolation.
"Recycling resdue’ means the (i) nonmetallic
substances, including but not limited to plastic,
rubber, and insulation, which remain after a shredder
has separated for purposes of recycling the ferrous and
nonferrous metal from a motor vehicle, appliance, or
other discarded metallic item and (ii) organic waste
remaining after removal of metals, glass, plastics and
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paper which are to be recycled as part of aresource
recovery process for municipal solid waste resulting in
the production of arefuse derived fudl.

"Resource conservation” means reduction of the
amounts of solid waste that are generated, reduction of
overall resource consumption and utilization of
recovered resources.

"Resource recovery" means the recovery of materia
or energy from solid waste.

"Resource recovery system” means a solid waste
management system which provides for collection,
separation, recycling and recovery of solid wastes,
including disposal of nonrecoverable waste residues.
"Sanitary landfill" means a disposal facility for solid
waste so located, designed and operated that it does
not pose a substantial present or potential hazard to
human health or the environment, including pollution
of air, land, surface water or ground water.

"Sludge" means any solid, semisolid or liquid wastes
with smilar characteristics and effects generated from
apublic, municipa, commercial or industria
wastewater treatment plant, water supply treatment
plant, air pollution control facility or any other waste
producing facility.

"Solid waste" means any garbage, refuse, Sudge and
other discarded material, including solid, liquid,
semisolid or contained gaseous material, resulting
from industrial, commercial, mining and agricultural
operations, or community activities but does not
include (i) solid or dissolved material in domestic
sewage, (ii) solid or dissolved materia in irrigation
return flows or in industrial discharges which are
sources subject to a permit from the State Water
Control Board, or (iii) source, specia nuclear, or by-
product material as defined by the Federal Atomic
Energy Act of 1954, as amended.

"Solid waste management facility” means a site used
for planned treating, long term storage, or disposing of
solid waste. A facility may consist of several
treatment, storage, or disposal units.

"Transport" or "transportation” means any movement
of property and any packing, loading, unloading or
storage incidental thereto.

"Treatment" means any method, technique or process,
including incineration or neutralization, designed to
change the physical, chemical or biological character
or composition of any waste to neutralize it or to
render it less hazardous or nonhazardous, safer for
transport, amenable to recovery or storage or reduced
in volume.

"V egetative waste' means decomposable materials
generated by yard and lawn care or land-clearing
activities and includes, but is not limited to, leaves,
grass trimmings, and woody wastes such as shrub and
tree prunings, bark, limbs, roots, and stumps.
"Waste" means any solid, hazardous or radioactive
waste as defined in this section.

"Waste management” means the collection, source
separation, storage, transportation, transfer,
processing, treatment and disposal of waste or
resource recovery.

"Yard waste' means decomposable waste materials
generated by yard and lawn care and includes leaves,
grass trimmings, brush, wood chips, and shrub and
tree trimmings. Y ard waste shall not include roots or
stumps that exceed six inches in diameter.

§ 10.1-1401. Virginia Waste Management Board
continued.

A. The VirginiaWaste Management Board is
continued and shall consist of seven Virginia residents
appointed by the Governor. Notwithstanding any other
provision of this section relating to Board
membership, the qualifications for Board membership
shall not be more strict than those which may be
required by federal statute or regulations of the United
States Environmental Protection Agency. Upon initia
appointment, three members shall be appointed for
four-year terms, two for three-year terms, and two for
two-year terms. Thereafter, all members shall be
appointed for terms of four years each. Vacancies
occurring other than by expiration of aterm shall be
filled by the Governor for the unexpired portion of the
term.

B. The Board shall adopt rules and procedures for the
conduct of its business.

C. The Board shdll elect a chairman from among its
members.

D. A quorum shall consist of four members. The
decision of amgority of those present and voting
shall constitute a decision of the Board; however, a
vote of the mgjority of the Board membership is
required to constitute afina decision on certification
of site gpproval. Meetings may be held at any time or
place determined by the Board or upon call of the
chairman or upon written request of any two
members. All members shall be notified of the time
and place of any meeting at least five days in advance
of the meeting.
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§ 10.1-1402. Powers and duties of the Board.

The Board shall carry out the purposes and provisions
of this chapter and compatible provisions of federa
acts and is authorized to:

1. Supervise and control waste management activities
in the Commonwealth.

2. Consult, advise and coordinate with the Governor,
the Secretary, the General Assembly, and other state
and federal agencies for the purpose of implementing
this chapter and the federal acts.

3. Provide technical assistance and advice concerning
all aspects of waste management.

4. Develop and keep current state waste management
plans and provide technical assistance, advice and
other aid for the development and implementation of
local and regional waste management plans.

5. Promote the devel opment of resource conservation
and resource recovery systems and provide technical
assistance and advice on resource conservation,
resource recovery and resource recovery systems.

6. Collect data necessary to conduct the state waste
programs, including data on the identification of and
amounts of waste generated, transported, stored,
treated or disposed, and resource recovery.

7. Require any person who generates, collects,
transports, stores or provides treatment or disposal of
a hazardous waste to maintain records, manifests and
reporting systems required pursuant to federal statute
or regulation.

8. Designate, in accordance with criteria and listings
identified under federal statute or regulation, classes,
types or lists of waste that it deems to be hazardous.
9. Consult and coordinate with the heads of
appropriate state and federa agencies, independent
regulatory agencies and other governmental
instrumentalities for the purpose of achieving
maximum effectiveness and enforcement of this
chapter while imposing the least burden of duplicative
requirements on those persons subject to the
provisions of this chapter.

10. Apply for federa funds and transmit such funds to
appropriate persons.

11. Promulgate and enforce regulations, and provide
for reasonable variances and exemptions necessary to
carry out its powers and duties and the intent of this
chapter and the federal acts, except that a description
of provisions of any proposed regulation which are
more restrictive than applicable federal requirements,
together with the reason why the more restrictive
provisions are needed, shal be provided to the

standing committee of each house of the General
Assembly to which matters relating to the content of
the regulation are most properly referable.

12. Subject to the approval of the Governor, acquire
by purchase, exercise of the right of eminent domain
as provided in Chapter 2 (8 25.1-200 et seq.) of Title
25.1, grant, gift, devise or otherwise, the fee smple
title to any lands, selected in the discretion of the
Board as constituting necessary and appropr iate sites
to be used for the management of hazardous waste as
defined in this chapter, including lands adjacent to the
Site as the Board may deem necessary or suitable for
restricted areas. In all instances the Board shall
dedicate lands so acquired in perpetuity to such
purposes. In its selection of a site pursuant to this
subdivision, the Board shall consider the
appropriateness of any state-owned property for a
disposal site in accordance with the criteria for
selection of a hazardous waste management site.

13. Assume responsibility for the perpetual custody
and maintenance of any hazardous waste management
facilities.

14. Collect, from any person operating or using a
hazardous waste management facility, fees sufficient
to finance such perpetua custody and maintenance
due to that facility as may be necessary. All fees
received by the Board pursuant to this subdivision
shall be used exclusively to satisfy the responsibilities
assumed by the Board for the perpetua custody and
maintenance of hazardous waste management
facilities.

15a. Callect, from any person operating or proposing
to operate a hazardous waste treatment, storage or
disposal facility or any person transporting hazardous
waste, permit fees sufficient to defray only costs
related to the issuance of permits as required in this
chapter in accordance with Board regulations, but
such fees shall not exceed costs necessary to
implement this subdivision. All fees received by the
Board pursuant to this subdivision shall be used
exclusively for the hazardous waste management
program set forth herein.

b. Callect fees from large quantity generators of
hazardous wastes.

16. Collect, from any person operating or proposing to
operate a sanitary landfill or other facility for the
disposal, treatment or storage of nonhazardous solid
waste: (i) permit application fees sufficient to defray
only costs related to the issuance, reissuance,
amendment or modification of permits as required in
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this chapter in accordance with Board regulations, but
such fees shall not exceed costs necessary to issue,
reissue, amend or modify such permits and (ii) annual
fees established pursuant to 10.1-1402.1:1. All such
feesreceived by the Board shall be used exclusively
for the solid waste management program set forth
herein. The Board shall establish a schedule of fees by
regulation as provided in 88 10.1-1402.1, 10.1-1402.2
and 10.1-1402.3.

17. Issue, deny, amend and revoke certification of site
suitability for hazardous waste facilities in accordance
with this chapter.

18. Make separate orders and regulations it deems
necessary to meet any emergency to protect public
health, natural resources and the environment from the
release or imminent threat of release of waste.

19. Take actions to contain or clean up sites or to issue
orders to require cleanup of sites where solid or
hazardous waste, or other substances within the
jurisdiction of the Board, have been improperly
managed and to institute legal proceedings to recover
the costs of the containment or cleanup activities
from the responsible parties.

20. Collect, hold, manage and disburse funds received
for violations of solid and hazardous waste laws and
regulations or court orders pertaining thereto pursuant
to subdivision 19 of this section for the purpose of
responding to solid or hazardous waste incidents and
clean-up of sites that have been improperly managed,
including sites eligible for ajoint federal and state
remedial project under the federad Comprehensive
Environmental Response, Compensation, and
Liability Act of 1980, Public Law 96-510, as amended
by the Superfund Amendments and Reauthorization
Act of 1986, Public Law 99-499, and for
investigations to identify parties responsible for such
mismanagement.

21. Abate hazards and nuisances dangerous to public
health, safety or the environment, both emergency and
otherwise, created by the improper disposal,

treatment, storage, transportation or management of
substances within the jurisdiction of the Board.

22. Notwithstanding any other provision of law to the
contrary, regulate the management of mixed
radioactive waste.

§10.1-1402.01. Further duties of Board; localities
particularly affected.

After June 30, 1994, before promulgating any
regulation under consideration or granting any

variance to an existing regulation, or issuing any
treatment, storage, or disposal permit, except for an
emergency permit, if the Board finds that there are
locdities particularly affected by the regulation,
variance or permit, the Board shall:

1. Publish, or require the applicant to publish, a notice
in alocd paper of genera circulation in the localities
affected at least thirty days prior to the close of any
public comment period. Such notice shall contain a
statement of the estimated local impact of the
proposed action, which at a minimum shall include
information on the location and type of waste treated,
stored or disposed.

2. Mail the notice to the chief elected officia and
chief adminigtrative officer and planning district
commission for those locdlities.

Written comments shall be accepted by the Board for
at least fifteen days after any hearing on the
regulation, variance, or permit, unless the Board votes
to shorten the period.

For the purposes of this section, the term "locality
particularly affected” means any locality which bears
any identified disproportionate materia environmental
impact which would not be experienced by other
localities. For the purposes of this section, the
transportation of waste shall not constitute a material
environmental impact.

§ 10.1-1402.1. Permit fee regulations.

Regulations promulgated by the Board which
establish a permit fee assessment and collection
system pursuant to subdivisions 15a, 15b and 16 of §
10.1-1402 shall be governed by the following:

1. Permit fees charged an applicant shall reflect the
average time and complexity of processing a permit in
each of the various categories of permits and permit
actions. No fees shall be charged for minor
modifications or minor amendments to such permits.
For purposes of this subdivision, “minor permit
modifications’ or “minor amendments’ means
specific types of changes, defined by the Board, that
are made to keep the permit current with routine
changes to the facility or its operation and that do not
require extensive review. A minor permit modification
or amendment does not substantially ater permit
conditions, increase the size of the operation, or
reduce the capacity of the facility to protect human
health or the environment.

2. When promulgating regulations establishing permit
fees, the Board shall take into account the permit fees
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charged in neighboring states and the importance of
not placing existing or prospective industries in the
Commonwedlth at a competitive disadvantage.

3. On January 1, 1993, and January 1 of every everr
numbered year thereafter, the Board shall evauate the
implementation of the permit fee program and provide
this evaluation in writing to the Senate Committees on
Agriculture, Conservation and Natural Resources, and
Finance; and the House Committees on
Appropriations, Conservation and Natural Resources,
and Finance. This evauation shall include a report on
the total fees collected, the amount of general funds
allocated to the Department, the Department's use of
the fees and the general funds, the number of permit
applications received, the number of permitsissued,
the progress in diminating permit backlogs, and the
timeliness of permit processing.

4. Fees collected pursuant to subdivisions 15a, 15b or
16 of § 10.1-1402 shall not supplant or reduce in any
way the genera fund appropriation to the Board.

5. These permit fees shall be collected in order to
recover a portion of the agency's costs associated with
the (i) processing of an application to issue, reissue,
amend or modify permits which the Board has
authority to issue for the purpose of more efficiently
and expeditiously processing and maintaining permits
and (ii) the inspections necessary to assure the
compliance of large quantity generators of hazardous
waste. The fees shall be exempt from statewide
indirect costs charged and collected by the
Department of Accounts.

§10.1-1402.1:1. Annual fees for nonhazardous solid
waste management facilities.

A. In addition to the permit fees assessed and
collected pursuant to § 10.1-1402.1, the Board shall
collect an annual fee from any person operating a
sanitary landfill or other facility permitted under this
chapter for the disposal, storage, or treatment of
nonhazardous solid waste. The fees shall be exempt
from statewide indirect cost charged and assessed by
the Department of Accounts. Annual fees shall reflect
the time and complexity of ingpecting and monitoring
the different categories of facilities. Any annual fee
that is based on volume shdl be calculated using the
tonnage reported by each facility pursuant to § 10.1-
1413.1 for the preceding year. The annual fee shal be
assessed as follows:

1. Noncaptive industria landfills $3,000

2. Construction and demolition debris landfills $4,000

3. Sanitary landfills shall be assessed a fee based on
their annua tonnage as follows:

Annual Tonnage Base Fee Fee per ton
Over base fee

Up to 10,000 $ 1,000

10,001 to 100,000 $ 1,000 $.09

100,001 to 250,000 $10,000 $.09

250,001 to 500,000 $23,500 $.075

500,001 to 1,000,000 $42,250 $.06

1,000,001 to 1,500,000 $72,250 $.05

Over 1,500,000 $97,250 $.04

4. Incinerators and energy recovery facilities shall be
assessed a fee based upon their annua tonnage as
follows:

Annual Tonnage Fee

10,000 or less $2,000
10,001 to 50,000 $3,000
50,001 to 100,000 $4,000
100,001 or more $5,000

5. Other types of facilities shall be assessed an annual
feeasfollows:

Composting $ 500
Regulated medica waste $1,000
Materials recovery $2,000
Transfer station $2,000

Fecilities in post-closure care $ 500

B. The Board shall by regulation prescribe the manner
and schedule for remitting fees imposed by this
section and may allow for the quarterly payment of
any such fees. The payment of any annual fee
amounts owed shall be deferred until January 1, 2005,
if the person subject to those fees submits awritten
request to the Department prior to October 1, 2004.
The sdlection of this deferred payment option shall not
reduce the amount owed.

C. Theregulation shall include provisions allowing
the Director to waive or reduce fees assessed during a
state of emergency or for waste resulting from
emergency response actions.

D. The Board may promulgate regulations
establishing a schedule of reduced permit fees for
facilities that have established a record of compliance
with the terms and requirements of their permit and
shall establish criteria, by regulation, to provide for
reductions in the annua fee amount assessed for
facilities based upon acceptance into the Department’ s
programs to recognize environmenta performance.

E. The operator of afacility owned by a private entity
and subject to any fee imposed pursuant to this section
shall collect such fee as a surcharge on any fee
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schedul e established pursuant to law, ordinance,
resolution or contract for solid waste processing or
disposal operations at the facility.

§ 10.1-1402.2. Permit Program Fund established; use
of moneys.

A. Thereis hereby established a special, nonreverting
fund in the state treasury to be known as the Virginia
Waste Management Board Permit Program Fund,
hereafter referred to as the Fund. Notwithstanding the
provisions of § 2.1-180, all moneys collected pursuant
to subdivision 16 of § 10.1-1402 shdl be paid into the
state treasury to the credit of the Fund.

B. Any moneys remaining in the Fund shall not revert
to the general fund but shall remain in the Fund.
Interest earned on such moneys shall remain in the
Fund and be credited to it.

C. The Board is authorized and empowered to release
moneys from the Fund, on warrants issued by the
State Comptroller, for the purposes of recovering
portions of the costs of processing applications under
subdivision 16 of § 10.1-1402 under the direction of
the Director.

D. An accounting of moneys received by and
distributed from the Fund shall be kept by the State
Comptroller and furnished upon request to the
Governor or the General Assembly.

§ 10.1-1402.3. Conformance with federal
requirements.

Notwithstanding the provisions of this article, any fee
system devel oped by the Board may be modified by
regulation promulgated by the Board, as may be
necessary to conform with the requirements of federa
acts and any regulations promulgated thereunder. Any
modification imposed under this section shall be
submitted to the members of the Senate Committees
on Agriculture, Conservation and Natural Resources,
and Finance; and the House Committees on
Appropriations, Conservation and Natural Resources,
and Finance.

§10.1-1403. Advisory committees.

The Governor shall appoint such advisory committees
as he may deem necessary to aid in the development
of an effective waste management program.

§ 10.1-1404. Department continued; general powers.
A. The Department of Waste Management is
continued. The Department shall be headed by a

Director, who shall be appointed by the Governor to
serve at his pleasure for aterm coincident with his
own or until a successor shall be appointed and
qualified.

B. In addition to the powers designated elsewhere in
this chapter, the Department shall have the power to:
1. Administer the policies and regulations established
by the Board pursuant to this chapter;

2. Employ such personnel as may be required to carry
out the purposes of this chapter;

3. Make and enter into all contracts and agreements
necessary or incidental to the performance of its duties
and the execution of its powers under this chapter,
including, but not limited to, contracts with the United
States, other state agencies and governmental
subdivisions of the Commonweslth; and

4. Provide upon regquest and without charge, technical
assistance to local governing bodies regarding
stockpiling of tires pursuant to its authority in this
chapter to promote resource conservation and resource
recovery systems. The governing body of any county,
city or town may adopt an ordinance regulating the
stockpiling of tires, including but not limited to, the
location of such stockpiles and the number of tiresto
be deposited at the site.

8 10.1-1405. Powers and duties of Director.

A. The Director, under the direction and control of the
Secretary of Natural Resources, shall exercise such
powers and perform such duties as are conferred or
imposed upon him by law and shall perform any other
duties required of him by the Governor or the Board.
B. In addition to the other responsibilities set forth
herein, the Director shall carry out management and
supervisory responsibilities in accordance with the
regulations and policies of the Board. In no event shall
the Director have the authority to promulgate any fina
regulation.

The Director shal be vested with al the authority of
the Board when it is not in session, subject to such
regulations as may be prescribed by the Board.

C. The Director shall serve as the liaison with the
United States Department of Energy on matters
concerning the siting of high-level radioactive waste
repositories, pursuant to the terms of the Nuclear
Waste Policy Act of 1982.

D. The Director shall obtain a criminal records check
pursuant to 8 19.2-389 of key personnel listed in the
disclosure statement when the Director determines, in
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his sole discretion, that such a records check will
serve the purposes of this chapter.

§ 10.1-1406. Exemptions from liability; expedited
Settlements.

A. No person shall be liable under the provisions of
subdivision 19 of § 10.1-1402 for cleanup or to
reimburse the Virginia Environmental Emergency
Response Fund if he can establish by a preponderance
of the evidence that the violation and the damages
resulting therefrom were caused solely by:

1. An act of God,

2. An act of war;

3. An act or omission of athird party other thanan
employee or agent of the defendant, or other than one
whose act or omission occurs in connection with a
contractual relationship, existing directly or indirectly,
with the defendant (except where the sole contractual
arrangement arises from a published tariff and
acceptance for carriage by acommon carrier by rail),
if the defendant establishes by a preponderance of the
evidence that (i) he exercised due care with respect to
the hazardous waste or hazardous substance
concerned, taking into consideration the
characteristics of such hazardous waste or hazardous
substance, in light of al relevant facts and
circumstances and (ii) he took precautions against
foreseeable acts or omissions of any such third party
and the consequences that could foreseeably result
from such acts or omissions; or

4. Any combination of subdivisions 1 through 3 of
this section. For purposes of this section, the term
"contractual arrangement” shall have the meaning
ascribed to it in 42 U.S.C. § 9601(35).

B. The Board may, consistent with programs
developed under the federa acts, expedite a
determination to limit the liability of innocent
landowners, de minimis contributors or others who
have grounds to claim limited responsibility for a
containment or cleanup which may be required
pursuant to this chapter.

§10.1-1406.1. Access to abandoned waste Sites.

A. For the purposes of this section, "abandoned waste
site” means a waste site for which (i) there has not
been adequate remediation or closure as required by
Chapter 14 (8 10.1-1400 et seq.) of thistitle, (ii)
adequate financia assurances as required by § 10.1-
1410 or § 10.1-1428 are not provided, and (iii) the
owner, operator, or other person responsible for the

cost of cleanup or remediation under state or federa
law or regulation cannot be located.

B. Any local government or agency of the
Commonwealth may apply to the appropriate circuit
court for access to an abandoned waste site in order to
investigate contamination, to abate any hazard caused
by the improper management of substances within the
jurisdiction of the Board, or to remediate the Site. The
petition shall include (i) a demonstration that al
reasonabl e efforts have been made to locate the
owner, operator or other responsible party and (ii) a
plan approved by the Director and which is consistent
with applicable state and federal laws and regulations.
The approva or disapproval of a plan shal not be
considered a case decision as defined by § 9-6.14:4.
C. Any person, local government, or agency of the
Commonweslth not otherwise liable under federal or
state law or regulation who performs any
investigative, abatement or remediation activities
pursuant to this section shall not become subject to
civil enforcement or remediation action under this
chapter or other applicable state laws or to private
civil suits related to contamination not caused by its
investigative, abatement or remediation activities.

D. This section shal not in any way limit the authority
of the Board, Director, or Department otherwise
created by Chapter 14 of thistitle.

§ 10.1-1406.2. Conditional exemption for cod and
mineral mining overburden or solid waste.

The provisions of this chapter shal not apply to coa
or minera mining overburden returned to the mine
site or solid wastes from the extraction, beneficiation,
and processing of coal or minerals that are managed in
accordance with requirements promulgated by the
Department of Mines, Minerals and Energy.

§10.1-1407. Repeded by Acts 1988, cc. 696, 891.

§ 10.1-1407.1. Notification of local government of
violation.

Upon determining that there has been a violation of a
regulation promulgated under this chapter and such
violation poses an imminent threat to the hedlth, safety
or welfare of the public, the Director shall

immediately notify the chief administrative officer of
any potentially affected local government. Neither the
Director, the Commonwesalth, nor any employee of the
Commonweslth shall be liable for afailure to provide,
or adday in providing, the notification required by
this section.

WASTE STATUTES - 2004
PAGE 13 OF 53



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

§10.1-1408. Repealed by Acts 1988, cc. 696, 891.

§10.1-1408.1. Permit required; open dumps
prohibited.

A. No person shall operate any sanitary landfill or
other facility for the disposal, treatment or storage of
nonhazardous solid waste without a permit from the
Director.

B. No application for (i) anew solid waste
management facility permit or (ii) application for a
permit amendment or variance allowing a category 2
landfill, as defined in this section, to expand or
increase in capacity shall be complete unless it
contains the following:

1. Certification from the governing body of the
county, city or town in which the facility isto be
located that the location and operation of the facility
are consistent with al applicable ordinances. The
governing body shall inform the applicant and the
Department of the facility's compliance or
noncompliance not more than 120 days from receipt
of areguest from the applicant. No such certification
shall be required for the application for the renewa of
apermit or transfer of a permit as authorized by
regulations of the Board;

2. A disclosure statement, except that the Director,
upon request and in his sole discretion, and when in
his judgment other information is sufficient and
available, may waive the requirement for a disclosure
statement for a captive industrial landfill when such a
statement would not serve the purposes of this
chapter;

3. If the applicant proposes to locate the facility on
property not governed by any county, city or town
zoning ordinance, certification from the governing
body that it has held a public hearing, in accordance
with the applicable provisions of § 15.2-2204, to
receive public comment on the proposed facility. Such
certification shall be provided to the applicant and the
Department within 120 days from receipt of a request
from the applicant;

4. If the applicant proposes to operate a new sanitary
landfill or transfer station, a statement, including a
description of the steps taken by the applicant to seek
the comments of the residents of the area where the
sanitary landfill or transfer station is proposed to be
located, regarding the siting and operation of the
proposed sanitary landfill or transfer station. The
public comment steps shall be taken prior to filing

with the Department the notice of intent to apply for a
permit for the sanitary landfill or transfer station as
required by the Department's solid waste management
regulations. The public comment steps shall include
publication of a public notice once a week for two
consecutive weeks in a newspaper of genera
circulation serving the locality where the sanitary
landfill or transfer station is proposed to be located
and holding at least one public meeting within the
locdlity to identify issues of concern, to facilitate
communication and to establish a dialogue between
the applicant and persons who may be affected by the
issuance of a permit for the sanitary landfill or transfer
station. The public notice shall include a statement of
the applicant's intent to apply for a permit to operate
the proposed sanitary landfill or transfer station, the
proposed sanitary landfill or transfer station Site
location, the date, time and location of the public
meeting the applicant will hold and the name, address
and telephone number of a person employed by the
applicant, who can be contacted by interested persons
to answer questions or receive comments on the siting
and operation of the proposed sanitary landfill or
transfer station. The first publication of the public
notice shall be at least fourteen days prior to the
public meeting date.

The provisions of this subdivision shall not apply to
applicants for a permit to operate a new captive
industria landfill or a new construction-demolition-
debris landfill;

5. If the gpplicant is alocal government or public
authority that proposes to operate a new municipal
sanitary landfill or transfer station, a statement,
including a description of the steps taken by the
applicant to seek the comments of the residents of the
area where the sanitary landfill or transfer station is
proposed to be located, regarding the siting and
operation of the proposed sanitary landfill or transfer
station. The public comment steps shall be taken prior
to filing with the Department the notice of intent to
apply for apermit for the sanitary landfill or transfer
station as required by the Department's solid waste
management regulations. The public comment steps
shall include the formation of a citizens advisory
group to assist the locdlity or public authority with the
selection of a proposed site for the sanitary landfill or
transfer station, publication of a public notice once a
week for two consecutive weeks in a newspaper of
genera circulation serving the locality where the
sanitary landfill or transfer station is proposed to be
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located, and holding at least one public meeting within
the locality to identify issues of concern, to facilitate
communication and to establish a dialogue between
the applicant and persons who may be affected by the
issuance of a permit for the sanitary landfill or transfer
station. The public notice shall include a statement of
the applicant's intent to apply for a permit to operate
the proposed sanitary landfill or transfer station, the
proposed sanitary landfill or transfer station site
location, the date, time and location of the public
meeting the applicant will hold and the name, address
and telephone number of a person employed by the
applicant, who can be contacted by interested persons
to answer questions or receive comments on the siting
and operation of the proposed sanitary landfill or
transfer station. The first publication of the public
notice shal be at |east fourteen days prior to the
public meeting date. For local governments that have
zoning ordinances, such public comment steps as
required under 88 15.2-2204 and 15.2-2285 shall
satisfy the public comment requirements for public
hearings and public notice as required under this
section. Any applicant which isalocal government or
public authority that proposes to operate a new
transfer station on land where amunicipa sanitary
landfill is aready located shall be exempt from the
public comment requirements for public hearing and
public notice otherwise required under this section;

6. If the application is for a new municipa solid waste
landfill or for an expansion of an existing municipal
solid waste landfill, a statement, signed by the
applicant, guaranteeing that sufficient disposal
capacity will be available in the facility to enable
localities within the Commonwealth to comply with
solid waste management plans developed pursuant to
§ 10.1-1411, and certifying that such localities will be
allowed to contract for and to reserve disposa
capacity in the facility. This provision shall not apply
to permit applications from one or more political
subdivisions for new landfills or expanded landfills
that will only accept municipal solid waste generated
within those political subdivisions' jurisdiction or
municipal solid waste generated within other political
subdivisions pursuant to an interjurisdictiona
agreement;

7. If the application is for a new municipa solid waste
landfill or for an expansion of an existing municipal
solid waste landfill, certification from the governing
body of the locality in which the facility would be
located that a host agreement has been reached

between the applicant and the governing body unless
the governing body or a public service authority of
which the governing body is a member would be the
owner and operator of the landfill. The agreement
shall, at a minimum, have provisions covering (i) the
amount of financial compensation the applicant will
provide the host locality, (ii) daily travel routes and
traffic volumes, (iii) the daily disposal limit, and (iv)
the anticipated service area of the facility. The host
agreement shall contain a provision that the applicant
will pay the full cost of at least one full-time
employee of the locality whose responsibility it will
be to monitor and inspect waste transportation and
disposal practicesin the locality. The host agreement
shall also provide that the applicant shal, when
requested by the host locality, split air and water
samples so that the host locality may independently
test the sample, with all associated costs paid for by
the applicant. All such sampling results shall be
provided to the Department. For purposes of this
subdivision, "host agreement” means any lease,
contract, agreement or land use permit entered into or
issued by the locality in which the landfill is Situated
which includes terms or conditions governing the
operation of the landfill; and

8. If the application is for alocaity-owned and
locality-operated new municipal solid waste landfill or
for an expansion of an existing such municipa solid
waste landfill, information on the anticipated (i) daily
travel routes and traffic volumes, (ii) daily disposa
limit, and (iii) service area of the facility.

C. Notwithstanding any other provision of law:

1. Every holder of a permit issued under this article
who has not earlier filed a disclosure statement shall,
prior to July 1, 1991, file a disclosure statement with
the Director.

2. Every applicant for a permit under this article shall
file a disclosure statement with the Director, together
with the permit application or prior to September 1,
1990, whichever comes later. No permit application
shall be deemed incomplete for lack of a disclosure
statement prior to September 1, 1990.

3. Every applicant shall update its disclosure
statement quarterly to indicate any change of
condition that renders any portion of the disclosure
statement materially incomplete or inaccurate.

4. The Director, upon request and in his sole
discretion, and when in his judgment other
information is sufficient and available, may waive the
requirements of this subsection for a captive industrial
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waste landfill when such requirements would not
serve the purposes of this chapter.

D. 1. Except as provided in subdivison D 2, no permit
for a new solid waste management facility nor any
amendment to a permit alowing facility expansion or
an increase in capacity shall be issued until the
Director has determined, after an investigation and
analysis of the potential human health, environmental,
transportation infrastructure, and transportation safety
impacts and needs and an evaluation of comments by
the host local government, other local governments
and interested persons, that (i) the proposed facility,
expansion, or increase protects present and future
human health and safety and the environment; (ii)
there is a heed for the additional capacity; (iii)
sufficient infrastructure will exist to safely handle the
waste flow; (iv) theincrease is consistent with
locality-imposed or state-imposed daily disposal
limits; (v) the public interest will be served by the
proposed facility's operation or the expansion or
increase in capacity of afacility; and (vi) the
additional capacity is consistent with regional and
local solid waste management plans devel oped
pursuant to § 10.1-1411. The Department shall hold a
public hearing within the said county, city or town
prior to the issuance of any such permit for the
management of nonhazardous solid waste.
Subdivision D 2, in lieu of this subdivision, shall
apply to nonhazardous industrial solid waste
management facilities owned or operated by the
generator of the waste managed at the facility, and
that accept only waste generated by the facility owner
or operator. The Board shall have the authority to
promulgate regulations to implement this subdivision.
2. No new permit for a nonhazardous industrial solid
waste management facility that is owned or operated
by the generator of the waste managed at the facility,
and that accepts only waste generated by the facility
owner or operator, shall be issued until the Director
has determined, after investigation and evaluation of
comments by the local government, that the proposed
facility poses no substantial present or potential
danger to human health or the environment. The
Department shall hold a public hearing within the
county, city or town where the facility isto be located
prior to the issuance of any such permit for the
management of nonhazardous industrial solid waste.
E. The permit shall contain such conditions or
requirements as are necessary to comply with the
requirements of this Code and the regulations of the

Board and to protect present and future human health
and the environment.

The Director may include in any permit such
recordkeeping, testing and reporting requirements as
are necessary to ensure that the local governing body
of the county, city or town where the waste
management facility is located is kept timely informed
regarding the genera nature and quantity of waste
being disposed of at the facility. Such recordkeeping,
testing and reporting requirements shal require
disclosure of proprietary information only asis
necessary to carry out the purposes of this chapter. At
least once every ten years, the Director shall review
and issue written findings on the environmental
compliance history of each permittee, material
changes, if any, in key personnel, and technical
limitations, standards, or regulations on which the
original permit was based. The time period for review
of each category of permits shall be established by
Board regulation. If, upon such review, the Director
finds that repeated material or substantial violations of
the permittee or material changes in the permittee's
key personnel would make continued operation of the
facility not in the best interests of human hedlth or the
environment, the Director shall amend or revoke the
permit, in accordance herewith. Whenever such
review is undertaken, the Director may amend the
permit to include additional limitations, standards, or
conditions when the technical limitations, standards,
or regulations on which the origina permit was based
have been changed by statute or amended by
regulation or when any of the conditions in subsection
B of § 10.1-1409 exist. The Director may deny,
revoke, or suspend any permit for any of the grounds
listed under subsection A of § 10.1-14009.

F. There shall exist no right to operate a landfill or
other facility for the disposal, trestment or storage of
nonhazardous solid waste or hazardous waste within
the Commonwealth. Permits for solid waste
management facilities shal not be transferable except
as authorized in regulations promulgated by the
Board. The issuance of a permit shal not convey or
establish any property rights or any exclusive
privilege, nor shal it authorize any injury to private
property or any invasion of persona rightsor any
infringement of federal, state, or local law or
regulation.

G. No person shall dispose of solid waste in open
dumps.
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H. No person shall own, operate or alow to be
operated on his property an open dump.

I. No person shall allow waste to be disposed of on his
property without a permit. Any person who removes
trees, brush, or other vegetation from land used for
agricultural or forestal purposes shall not be required
to obtain a permit if such materia is deposited or
placed on the same or other property of the same
landowner from which such materials were cleared.
The Board shall by regulation provide for other
reasonable exemptions from permitting requirements
for the disposal of trees, brush and other vegetation
when such materias are removed for agricultural or
forestal purposes.

When promulgating any regulation pursuant to this
section, the Board shall consider the character of the
land affected, the density of population, and the
volume of waste to be disposed, as well as other
relevant factors.

J. No permit shall be required pursuant to this section
for recycling or for temporary storage incidenta to
recycling. As used in this subsection, "recycling"
means any process whereby material which would
otherwise be solid waste is used or reused, or prepared
for use or reuse, as an ingredient in an industrial
process to make a product, or as an effective substitute
for acommercial product.

K. The Board shall provide for reasonable exemptions
from the permitting requirements, both procedural and
substantive, in order to encourage the development of
yard waste composting facilities. To accomplish this,
the Board is authorized to exempt such facilities from
regulations governing the treatment of waste and to
establish an expedited approval process. Agricultura
operations receiving only yard waste for composting
shall be exempt from permitting requirements
provided that (i) the composting areais located not
less than 300 feet from a property boundary, is located
not less than 1,000 feet from an occupied dwelling not
located on the same property as the composting area,
and is not located within an area designated as a flood
plain as defined in § 10.1-600; (ii) the agricultural
operation has at least one acre of ground suitable to
receive yard waste for each 150 cubic yards of
finished compost generated; (iii) the total time for the
composting process and storage of material that is
being composted or has been composted shall not
exceed eighteen months prior to its field application or
sale as a horticultural or agricultural product; and (iv)
the owner or operator of the agricultural operation

notifies the Director in writing of his intent to operate
ayard waste composting facility and the amount of
land available for the receipt of yard waste. In
addition to the requirements set forth in clauses (i)
through (iv) of the preceding sentence, the owner and
operator of any agricultural operation that receives
more than 6,000 cubic yards of yard waste generated
from property not within the control of the owner or
the operator in any twelve-month period shal be
exempt from permitting requirements provided (i) the
owner and operator submit to the Director an annual
report describing the volume and types of yard waste
received by such operation for composting and (ii) the
operator shall certify that the yard waste composting
facility complies with local ordinances. The Director
shall establish a procedure for the filing of the notices,
annual reports and certificates required by this
subsection and shall prescribe the forms for the annual
reports and certificates. Nothing contained in this
article shall prohibit the sale of composted yard waste
for horticultural or agricultura use, provided that any
composted yard waste sold as a commercid fertilizer
with cdlaims of specific nutrient values, promoting
plant growth, or of conditioning soil shall be sold in
accordance with the Virginia Fertilizer Act (8 3.1-
106.1 et seg.). As used in this subsection, "agricultural
operation” shall have the same meaning ascribed to it
in subsection B of § 3.1-22.29.

The operation of a composting facility as provided in
this subsection shall not relieve the owner or operator
of such afacility from liability for any violation of
this chapter.

L. The Board shall provide for reasonable exemptions
from the permitting requirements, both procedura and
substantive, in order to encourage the development of
facilities for the decomposition of vegetative waste.
To accomplish this, the Board shall approve an
expedited approval process. As used in this
subsection, the decomposition of vegetative waste
means a natural aerobic or anaerobic process, active or
passive, which resultsin the decay and chemical
breakdown of the vegetative waste. Nothing in this
subsection shall be construed to prohibit a city or
county from exercising its existing authority to
regulate such facilities by requiring, among other
things, permits and proof of financial security.

M. In receiving and processing applications for
permits required by this section, the Director shall
assign top priority to applications which (i) agree to
accept nonhazardous recycling residues and (ii)

WASTE STATUTES - 2004
PAGE 17 OF 53



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

pledge to charge tipping fees for disposal of
nonhazardous recycling residues which do not exceed
those charged for nonhazardous municipal solid
waste. Applications meeting these requirements shall
be acted upon no later than six months after they are
deemed complete.

N. Every solid waste management facility shall be
operated in compliance with the regulations
promulgated by the Board pursuant to this chapter. To
the extent consistent with federal law, those facilities
which were permitted prior to March 15, 1993, and
upon which solid waste has been disposed of prior to
October 9, 1993, may continue to receive solid waste
until they have reached their vertical design capacity,
provided that the facility isin compliance with the
requirements for liners and leachate control in effect
a the time of permit issuance, and further provided
that on or before October 9, 1993, the owner or
operator of the solid waste management facility
submits to the Director:

1. An acknowledgement that the owner or operator is
familiar with state and federa law and regulations
pertaining to solid waste management facilities
operating after October 9, 1993, including postclosure
care, corrective action and financia responsibility
requirements,

2. A statement signed by a registered professiona
engineer that he has reviewed the regulations
established by the Department for solid waste
management facilities, including the open dump
criteria contained therein; that he has inspected the
facility and examined the monitoring data compiled
for the facility in accordance with applicable
regulations; and that, on the basis of his inspection
and review, he has concluded that: (i) the facility is
not an open dump, (ii) the facility does not pose a
substantial present or potential hazard to human health
and the environment, and (iii) the leachate or residues
from the facility do not pose a threat of contamination
or pollution of the air, surface water or ground water
in amanner congtituting an open dump or resulting in
asubstantial present or potential hazard to human
hedlth or the environment; and

3. A statement signed by the owner or operator (i) that
the facility complies with applicable financia
assurance regulations and (ii) estimating when the
facility will reach its vertical design capacity.

The facility may not be enlarged prematurely to avoid
compliance with state or federal regulations when
such enlargement is not consistent with past operating

practices, the permit or modified operating practices
to ensure good management.

Facilities which are authorized by this subsection to
accept waste for disposal beyond the waste boundaries
existing on October 9, 1993, shal be as follows:
Category 1. Nonhazardous industrial waste facilities
that are located on property owned or controlled by
the generator of the waste disposed of in the facility;
Category 2: Nonhazardous industrial waste facilities
other than those that are located on property owned or
controlled by the generator of the waste disposed of in
the facility, provided that the facility accepts only
industrial waste streams which the facility has
lawfully accepted prior to July 1, 1995, or other
nonhazardous industrial waste as approved by the
Department on a case-by-case basis, and

Category 3: Facilities that accept only construction-
demolition-debris waste as defined in the Board's
regulations.

The Director may prohibit or restrict the disposal of
waste in facilities described in this subsection which
contains hazardous constituents as defined in
applicable regulations which, in the opinion of the
Director, would pose a substantial risk to health or the
environment. Facilities described in category 3 may
expand laterally beyond the waste disposal boundaries
existing on October 9, 1993, provided that thereis
first installed, in such expanded aress, liners and
leachate control systems meeting the applicable
performance requirements of the Board's regulations,
or ademongtration is made to the satisfaction of the
Director that such facilities satisfy the applicable
variance criteriain the Board's regulations.

Owners or operators of facilities which are authorized
under this subsection to accept waste for disposal
beyond the waste boundaries existing on October 9,
1993, shall ensure that such expanded disposal areas
maintain setback distances applicable to such facilities
under the Board's current regulations and local
ordinances. Prior to the expansion of any facility
described in category 2 or 3, the owner or operator
shall provide the Director with written notice of the
proposed expansion at |east sixty days prior to
commencement of construction. The notice shall
include recent groundwater monitoring data sufficient
to determine that the facility does not pose a threat of
contamination of groundwater in a manner
congtituting an open dump or creating a substantial
present or potential hazard to human health or the
environment. The Director shall evaluate the data
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included with the notification and may advise the
owner or operator of any additiona regquirements that
may be necessary to ensure compliance with
applicable laws and prevent a substantial present or
potential hazard to health or the environment.
Facilities, or portions thereof, which have reached
their vertical design capacity shall be closed in
compliance with regulations promulgated by the
Board.

Nothing in this subsection shall ater any requirement
for groundwater monitoring, financial responsibility,
operator certification, closure, postclosure care,
operation, maintenance or corrective action imposed
under state or federal law or regulation, or impair the
powers of the Director pursuant to § 10.1-14009.

O. Portions of a permitted solid waste management
facility used solely for the storage of household
hazardous waste may store household hazardous
waste for a period not to exceed one year, provided
that such wastes are properly contained and are
segregated to prevent mixing of incompatible wastes.
P. Any permit for a new municipa solid waste
landfill, and any permit amendment authorizing
expansion of an existing municipal solid waste
landfill, shall incorporate conditions to require that
capacity in the landfill will be available to localities
within the Commonweslth that choose to contract for
and reserve such capacity for disposal of such
localities solid waste in accordance with solid waste
management plans developed by such localities
pursuant to 8 10.1-1411. This provision shall not
apply to permit applications from one or more
political subdivisions for new landfills or expanded
landfills that will only accept municipa solid waste
generated within the political subdivision or
subdivisions' jurisdiction or municipal solid waste
generated within other political subdivisions pursuant
to an interjurisdictional agreement.

Q. No owner or operator of a municipal solid waste
management facility shall accept wastes for
incineration or disposal from a vehicle operating with
four or more axles unless the transporter of the waste
provides certification, in aform prescribed by the
Board, that the waste is free of substances not
authorized for acceptance at the facility.

8 10.1-1408.2. Certification and on-site presence of
facility operator.

A. On and after January 1, 1993, no person shall be
employed as awaste management facility operator,

nor shall any person represent himself as a waste
management facility operator, unless such person has
been licensed by the Board for Waste Management
Facility Operators.

B. On and after January 1, 1993, dl solid waste
management facilities shall operate under the direct
supervision of awaste management facility operator
licensed by the Board for Waste Management Facility
Operators.

§ 10.1-1408.3. Caps on levels of disposal.

A. The amount of municipal solid waste received at
any landfill authorized to accept such waste shall not
exceed an average of 2,000 tons per day, or the
documented average actual amount of municipal solid
waste received by such landfill on adaily basis during
1998, as reported to the Department of Environmental
Quality pursuant to § 10.1-1413.1, whichever is
greater, unless the landfill has received approva from
the Board pursuant to subsection B for alarger
tonnage allotment. The "average actual amount” shall
be calculated by dividing the documented 1998
volume reported pursuant to § 10.1-1413.1 by the
number of days the landfill received solid wastein
1998. Municipa solid waste removed from a landfill
without adequate liner and leachate collection systems
and transferred to alandfill with adequate liner and
leachate collection systems shall not be included in
the calculation of the allowable average daily tonnage
pursuant to this section. However, the remova and
transfer shall be conducted pursuant to an arrangement
entered into prior to January 1, 1999, to which the
locality where the waste will be redeposited is a party.
For purposes of determining compliance with this
section, daily averages shall be calculated based on
disposal over a seven-day period.

B. In considering requests for increased tonnage
allotments, the Board shall consider those factors set
forth in subsection D of § 10.1-1408.1 and other
factors it deems appropriate to protect the health,
safety and welfare of the people of Virginiaand
Virginias environmental and natural resources. No
reguest for an increased tonnage allotment shall be
approved by the Board until a public hearing on the
proposed increase has been held in the locality where
the landfill requesting the increase is located.

C. For any landfill in operation for less than two
consecutive years as of December 31, 1998, the
documented average actual amount of municipal solid
waste received at the landfill on a daily basis shdl be
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based on any consecutive ninety-day period during
1998 but shall not exceed 2,400 tons per day.

D. The provisions of this section shall not be
construed as allowing activities related to waste
disposal that exceed those that may be found in state
or loca permits, regulations, ordinances, agreements,
contracts or other instruments related to particular
facilities or localities.

§ 10.1-1408.4. Landfill siting review.

A. Before granting a permit which approves site
suitability for a new municipal solid waste landfill, the
Director shall determine, in writing, that the site on
which the landfill is to be constructed is suitable for
the construction and operation of such alandfill. In
making his determination, the Director shall consider
and address, in addition to such others as he deems
appropriate, the following factors:

1. Based on awritten, site-specific report prepared by
the Virginia Department of Transportation, the
adequacy of transportation facilities that will be
available to serve the landfill, including the impact of
the landfill on locd traffic volume, road congestion,
and highway safety;

2. The potential impact of the proposed landfill on
parks and recreational areas, public water supplies,
marine resources, wetlands, historic sites, fish and
wildlife, water quality, and tourism; and

3. The geologic suitahility of the proposed site,
including proximity to areas of seismic activity and
karst topography.

The applicant shal provide such information on these
factors as the Director may request.

B. In addition to such other types of locations as may
be determined by the Board, no new municipal solid
waste landfill shall be constructed:

1. In a 100-year flood plain;

2. Inany tidal wetland or nontidal wetland contiguous
to any surface water body;

3. Within five miles upgradient of any existing surface
or groundwater public water supply intake or
reservoir; however, in the counties of Mecklenburg
and Halifax, a new municipal solid waste landfill may
be constructed within a shorter distance from an
existing surface or groundwater public water supply
intake or reservoir if the Director determines that such
distance would not be detrimental to human health
and the environment;

4. In any area vulnerable to flooding resulting from
dam failures;

5. Over asinkhole or less than 100 feet above a
solution cavern associated with karst topography;

6. In any park or recreational area, wildlife
management area or area designated by any federd or
state agency as the critical habitat of any endangered
Species; or

7. Over an active fault.

§ 10.1-1408.5. Special provisions regarding wetlands.
A. The Director shal not issue any solid waste permit
for anew municipa solid waste landfill or the
expansion of amunicipa solid waste landfill that
would be sited in awetland, provided that this
subsection shall not apply to the (i) expansion of an
existing municipa solid waste landfill located in a city
with a population between 41,000 and 52,500 when
the owner or operator of the landfill is an authority
created pursuant to § 15.2-5102 which has applied for
apermit under 8§ 404 of the federal Clean Water Act
prior to January 1, 1989, and the owner or operator
has received a permit under 8 404 of the federa Clean
Water Act and § 62.1-44.15:5 of this Code, or (ii)
construction of a new municipal solid waste landfill in
any county with a population between 29,200 and
30,000, according to the 1990 United States Census,
and provided that the municipal solid waste landfills
covered under clauses (i) and (ii) have complied with
all other applicable federal and state environmental
laws and regulations. It is expressly understood that
while the provisions of this section provide an
exemption to the general siting prohibition contained
herein; it is not the intent in so doing to express an
opinion on whether or not the project should receive
the necessary environmental and regulatory permitsto
proceed.

B. Ground water monitoring shall be conducted at
least quarterly by the owner or operator of any
existing solid waste management landfill, accepting
municipal solid waste, that was constructed on a
wetland, has a potentia hydrologic connection to such
awetland in the event of an escape of liquids from the
facility, or is within a mile of such awetland, unless
the Director determines that less frequent monitoring
is necessary. This provision shal not limit the
authority of the Board or the Director to require that
monitoring be conducted more frequently than
quarterly. If the landfill is one that accepts only ash,
ground water monitoring shall be conducted
semiannually, unless more frequent monitoring is
required by the Board or the Director. All results shdll
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be reported to the Department of Environmental
Quality.

C. This section shall not apply to landfills which
impact less than 1.25 acres of nontidal wetlands.

D. For purposes of this section, "wetland" means any
tidal wetland or nontidal wetland contiguous to any
tidal wetland or surface water body.

8 10.1-1409. Revocation or amendment of permits.
A. Any permit issued by the Director pursuant to this
article may be revoked, amended or suspended on any
of the following grounds or on such other grounds as
may be provided by the regulations of the Board:

1. The permit holder has violated any regulation or
order of the Board, any condition of a permit, any
provision of this chapter, or any order of a court,
where such violation results in arelease of harmful
substances into the environment or poses a threat of
release of harmful substances into the environment or
presents a hazard to human health, or the violation is
representative of a pattern of serious or repeated
violations which, in the opinion of the Director,
demongtrate the permittee's disregard for or inability
to comply with applicable laws, regulations or
requirements,

2. The sanitary landfill or other facility used for
disposal, storage or treatment of solid waste is
maintained or operated in such a manner asto pose a
substantia present or potential hazard to human health
or the environment;

3. The sanitary landfill, or other facility used for the
disposal, storage or treatment of solid waste, because
of itslocation, construction or lack of protective
construction or measures to prevent pollution, poses a
substantia present or potential hazard to human health
or the environment;

4. Leachate or residues from the sanitary landfill or
other facility used for the disposal, storage or
treatment of solid waste pose a substantia threat of
contamination or pollution of the air, surface waters or
ground water;

5. The person to whom the permit wasissued
abandons or ceases to operate the facility, or sdlls,
leases or transfers the facility without properly
transferring the permit in accordance with the
regulations of the Board;

6. Asaresult of changesin key personnel, the
Director finds that the requirements necessary for
issuance of a permit are no longer satisfied;

7. The applicant has knowingly or willfully
misrepresented or failed to disclose a materia fact in
applying for a permit or in his disclosure statement, or
in any other report or certification required under this
law or under the regulations of the Board, or has
knowingly or willfully failed to notify the Director of
any material change to the information in its
disclosure statement; or

8. Any key personnel has been convicted of any of the
following crimes punishable as felonies under the
laws of the Commonwealth or the equivalent thereof
under the laws of any other jurisdiction: murder;
kidnapping; gambling; robbery; bribery; extortion;
crimina usury; arson; burglary; theft and related
crimes; forgery and fraudulent practices; fraud in the
offering, sae, or purchase of securities; ateration of
motor vehicle identification numbers; unlawful
manufacture, purchase, use or transfer of firearms;
unlawful possession or use of destructive devices or
explosives; violation of the Drug Control Act, Chapter
34 (8 54.1-3400 et seq.) of Title 54.1; racketeering;
violation of antitrust laws; or has been adjudged by an
administrative agency or a court of competent
jurisdiction to have violated the environmental
protection laws of the United States, the
Commonwealth or any other state and the Director
determines that such conviction or adjudication is
sufficiently probative of the applicant's inability or
unwillingness to operate the facility in alawful
manner, as to warrant denial, revocation, amendment
or suspension of the permit.

In making such determination, the Director shall
consider:

(a) The nature and details of the acts attributed to key
personnel;

(b) The degree of culpability of the applicant, if any;
(c) The applicant's palicy or history of discipline of
key personnel for such activities,

(d) Whether the applicant has substantially complied
with al rules, regulations, permits, orders and statutes
applicable to the applicant's activitiesin Virginia;

(e) Whether the applicant has implemented formal
management controls to minimize and prevent the
occurrence of such violations; and

(f) Mitigation based upon demonstration of good
behavior by the applicant including, without
limitation, prompt payment of damages, cooperation
with investigations, termination of employment or
other relationship with key personnel or other persons
responsible for the violations or other demonstrations
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of good behavior by the applicant that the Director
finds relevant to its decision.

B. The Director may amend or attach conditionsto a
permit when:

1. Thereis a significant change in the manner and
scope of operation which may require new or
additional permit conditions or safeguards to protect
the public health and environment;

2. Thereisfound to be a possibility of pollution
causing significant adverse effects on the air, land,
surface water or ground water;

3. Investigation has shown the need for additional
equipment, construction, procedures and testing to
ensure the protection of the public health and the
environment from significant adverse effects; or

4. The amendment is necessary to meet changesin
applicable regulatory requirements.

C. If the Director finds that solid wastes are no longer
being stored, treated or disposed at afacility in
accordance with Board regulations, he may revoke the
permit issued for such facility. As a condition to
granting or continuing in effect a permit, he may aso
require the permittee to provide perpetua careand
surveillance of the facility.

D. If the Director summarily suspends a permit
pursuant to subdivision 18 of § 10.1-1402, the
Director shall hold a conference pursuant to § 9-
6.14:11 within forty-eight hours to consider whether
to continue the suspension pending a hearing to
amend or revoke the permit, or to issue any other
appropriate order. Notice of the hearing shal be
delivered at the conference or sent at the time the
permit is suspended. Any person whose permit is
suspended by the Director shall cease activity for
which the permit was issued until the permit is
reinstated by the Director or by a court.

§ 10.1-1410. Financid responsibility for abandoned
facilities, penalties.

A. The Board shdl promulgate regulations which
ensure that if afacility for the disposal, transfer, or
treatment of solid waste is abandoned, the costs
associated with protecting the public health and safety
from the consequences of such abandonment may be
recovered from the person abandoning the facility. A
facility that receives solid waste from a ship, barge or
other vessel and is regulated under § 10.1-1454.1 shall
be considered a transfer facility for the purposes of
this subsection.

B. The regulations may include provisions for
bonding, the creation of atrust fund to be maintained
within the Department, self-insurance, other forms of
commercid insurance, or such other mechanism as the
Department may deem appropriate. Regulations
governing the amount thereof shall take into
consideration the potential for contamination and
injury by the solid waste, the cost of disposal of the
solid waste and the cost of restoring the facility to a
safe condition. Any bonding requirements shall
include a provision authorizing the use of persond
bonds or other similar surety deemed sufficient to
provide the protections specified in subsection A upon
afinding by the Director that commercial insurance or
surety bond cannot be obtained in the voluntary
market due to circumstances beyond the control of the
permit holder. Any commercia insurance or surety
obtained in the voluntary market shall be written by an
insurer licensed pursuant to Chapter 10 (8 38.2-1000
et seqg.) of Title 38.2.

C. No state governmental agency shall be required to
comply with such regulations.

D. Forfeiture of any financia obligation imposed
pursuant to this section shall not relieve any holder of
apermit issued pursuant to the provisions of this
article of any other legal obligations for the
consequences of abandonment of any facility.

E. Any funds forfeited prior to July 1, 1995, pursuant
to this section and the regulations of the Board shall
be paid over to the county, city or town in which the
abandoned facility islocated. The county, city or town
in which the facility is located shall expend forfeited
funds as necessary to restore and maintain the facility
in asafe condition.

F. Any funds forfeited on or after July 1, 1995,
pursuant to this section and the regulations of the
Board shal be paid over to the Director. The Director
shall then expend forfeited funds as necessary solely
to restore and maintain the facility in a safe condition.
Nothing in this section shdl require the Director to
expend funds from any other source to carry out the
activities contemplated under this subsection.

G. Any person who knowingly and willfully abandons
a solid waste management facility without proper
closure or without providing adequate financia
assurance instruments for such closure shall, if such
failure to close results in a significant harm or an
imminent and substantial threat of significant harm to
human health or the environment, be liable to the
Commonwealth and any political subdivision for the
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costs incurred in abating, controlling, preventing,
removing, or containing such harm or threat.

Any person who knowingly and willfully abandons a
solid waste management facility without proper
closure or without providing adequate financial
assurance instruments for such closure shall, if such
failure to close results in a significant harm or an
imminent and substantial threat of significant harm to
human health or the environment, be guilty of a Class
4 felony.

§ 10.1-1410.1. Sanitary landfill final closure plans;
notification requirements.

When any owner or operator of a sanitary landfill
submits by certified mail afinal closure plan in
accordance with the requirements of this chapter and
the regulations adopted thereunder, the Department
shall within ninety days of its receipt of such plan,
notify by certified mail the owner or operator of the
Department's decision to approve or disapprove the
fina closure plan. The ninety-day period shal begin
on the day the Department receives the plan by
certified mail.

§10.1-1410.2. Landfill postclosure monitoring,
maintenance and plans.

A. The owner and operator of any solid waste landfill
permitted under this chapter shall be responsible for
ensuring that such landfill is properly closed in
accordance with the Board's regulations and that the
landfill is maintained and monitored after closure so
as to protect human health and the environment.
Maintenance and monitoring of solid waste landfills
after closure shall be in accordance with the Board's
regulations. At al times during the operational life of
a solid waste landfill, the owner and operator shall
provide to the Director satisfactory evidence of
financial assurance consistent with al federal and
state laws and regulations to ensure that the landfill
will be:

1. Closed in accordance with the Board's regulations
and the closure plan approved for the landfill; and

2. Monitored and maintained after closure, for such
period of time as provided in the Board's regulations
or for such additional period as the Director shall
determine is necessary, in accordance with a
postclosure plan approved by the Director.

B. Not lessthan 180 days prior to the completion of
the postclosure monitoring and maintenance period as
prescribed by the Board's regulations or by the

Director, the owner or operator shall submit to the
Director a certificate, signed by a professional

engineer licensed in the Commonweslth, that
postclosure monitoring and maintenance have been
completed in accordance with the postclosure plan.
The certificate shall be accompanied by an evaluation,
prepared by a professional engineer licensed in the
Commonwesalth and signed by the owner or operator,
assessing and evaluating the landfill's potentia for
harm to human health and the environment in the
event that postclosure monitoring and maintenance are
discontinued. If the Director determines that continued
postclosure monitoring or maintenance is necessary to
prevent harm to human health or the environment, he
shall extend the postclosure period for such additional
time as the Director deems necessary to protect human
health and the environment and shall direct the owner
or operator to submit arevised postclosure plan and to
continue postclosure monitoring and maintenance in
accordance therewith. Requirements for financia
assurance as set forth in subsection A shall apply
throughout such extended postclosure period.

§10.1-1411. Regiona and loca solid waste
management plans.

The Board is authorized to promulgate regulations
specifying requirements for local and regiona solid
waste management plans.

To implement regiond plans, the Governor may
designate regional boundaries. The governing bodies
of the counties, cities and towns within any region so
designated shall be responsible for the development
and implementation of a comprehensive regiond solid
waste management plan in cooperation with any
planning district commission or commissionsin the
region. Where a county, city or town is not part of a
regional plan, it shal develop and implement alocal
solid waste management plan in accordance with the
Board's regulations.

The Board's regulations shall include al aspects of
solid waste management including waste reduction,
recycling and reuse, storage, treatment, and disposal
and shall require that consideration be given to the
handling of all types of nonhazardous solid waste
generated in the region or locality. In promulgating
such regulations, the Board shall consider urban
concentrations, geographic conditions, markets,
transportation conditions, and other appropriate
factors and shall provide for reasonable variances and
exemptions thereto, as well as variances or
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exemptions from the minimum recycling rates
specified herein when market conditions beyond the
control of a county, city, town, or region make such
mandatory rates unreasonable. The regulations shall
permit a credit of one ton for each one ton of recyding
residue generated in Virginiaand deposited in a
landfill permitted under subsection L of § 10.1-
1408.1. The total annual credits shall not exceed one-
fifth of the twenty-five percent requirement.

Local and regional solid waste planning units shall
maintain a minimum twenty-five percent recycling
rate.

After July 1, 2000, no permit for a solid waste
management facility shall be issued until the local or
regional applicant has a plan approved by the Board in
accordance with the regulations.

If acounty levies a consumer utility tax and the
ordinance provides that revenues derived from such
source, to the extent necessary, be used for solid waste
disposal, the county may charge atown or its
residents, establishments and institutions an amount
not to exceed their pro rata cost, based upon
population for such solid waste management if the
town levies a consumer utility tax. This shall not
prohibit a county from charging for disposal of
industrial or commercia waste on a county-wide
basis, including that originating within the corporate
limits of towns.

§10.1-1412. Contracts by counties, cities and towns.
Any county, city or town may enter into contracts for
the supply of solid waste to resource recovery
facilities.

8 10.1-1413. State aid to localities for solid waste
disposal.

A. To assist locdlitiesin the collection, transportation,
disposal and management of solid waste in accordance
with federal and state laws, regulations and
procedures, each county, city and town may receive
for each fiscal year from the general fund of the state
treasury sums appropriated for such purposes. The
Director shall distribute such grants on a quarterly
basis, in advance, in accordance with Board
regulations, to those counties, cities and towns which
submit applications therefor.

B. Any county, city or town applying for and
receiving such funds shall utilize the funds only for
the collection, transportation, disposal or management
of solid waste. The Director shall cause the use and

expenditure of such funds to be audited and al funds
not used for the specific purposes stated herein shall
be refunded to the general fund.

C. All funds granted under the provisions of this
section shall be conditioned upon and subject to the
satisfactory compliance by the county, city or town
with applicable federal and state legidlation and
regulations. The Director may conduct periodic
inspections to ensure satisfactory compliance.

§ 10.1-1413.1. Waste information and assessment
program.

A. The Department shall report by June 30 of each
year the amount of solid waste, by weight or volume,
disposed of in the Commonwealth during the
preceding calendar year. The report shall identify
solid waste by the following categories: (i) municipal
solid waste; (i) construction and demolition debris;
(i) incinerator ash; (iv) sudge other than sludge that
is land applied in accordance with § 32.1-164.5; and
(V) tires. For each such category the report shall
include an estimate of the amount that was generated
outside of the Commonwealth and the jurisdictions
where such waste originated, if known. The report
shall aso estimate the amount of solid waste managed
or disposed of by each of the following methods: (i)
recycling; (ii) composting; (iii) landfilling; and (iv)
incineration.

B. All permitted facilities that treat, store or dispose of
solid waste shall provide the Department not more
than annually, upon request, with such information in
their possession as is reasonably necessary to prepare
the report required by this section. At the option of the
facility owner, the data collected may include an
accounting of the facility's economic benefits to the
locality where the facility is located including the
value of disposal and recycling facilities provided to
the locality at no cost or reduced cost, direct
employment associated with the facility, and other
economic benefits resulting from the facility during
the preceding calendar year. No facility shdl be
required pursuant to this section to provide
information that is a trade secret as defined in § 59.1-
336.

C. This section shal not apply to captive waste
management facilities.

§ 10.1-1413.2. Requirements for landfill closure.
The Department shall prioritize the closure of landfills
that are owned by local governments or political

WASTE STATUTES - 2004
PAGE 24 OF 53



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

subdivisions, or that are located in the locality and
have been abandoned in violation of this chapter, and
are not equipped with liner and leachate control
systems meeting the requirements of the Board's
regulations. The prioritization shall be based on the
greatest threat to human health and the environment.
The Department shall establish a schedule, after
public notice and a period for public comment, based
upon that prioritization requiring municipal solid
waste landfills to cease accepting solid waste in, and
to prepare financia closure plans for, disposa areas
permitted before October 9, 1993. No municipal solid
waste landfill may continue accepting waste after
2020 in any disposa area not equipped with aliner
system approved by the Department pursuant to a
permit issued after October 9, 1993. Notwithstanding
the provisions of subsection N of § 10.1-1408.1,
failure by alandfill owner or operator to comply with
the schedule established by the Department shall be a
violation of this chapter. The provisions of this
subsection shall not apply to municipa solid waste
landfills utilizing double synthetic liner systems
permitted between December 21, 1988, and October
9, 1993, that are part of a post-mining land use plan
approved under Chapter 19 (8§ 45.1-226 et seq.) of
Title 45.1.

§ 10.1-1414. Definitions.

Asused in this article, unless the context requires a
different meaning:

"Advisory Board" means the Litter Control and
Recycling Fund Advisory Board;

"Disposable package" or "container” means all
packages or containers intended or used to contain
solids, liquids or materials and so designated;

"Fund" means the Litter Control and Recycling Fund;
"Litter" means all waste material disposable packages
or containers but not including the wastes of the
primary processes of mining, logging, sawmilling,
farming, or manufacturing;

"Litter bag" means a bag, sack, or durable material
which is large enough to serve as a receptacle for litter
inside a vehicle or watercraft which issimilar in size
and capacity to a State approved litter bag;

"Litter receptacle’ means containers acceptable to the
Department for the depositing of litter;

"Person” means any natural person, corporation,
association, firm, receiver, guardian, trustee, executor,
administrator, fiduciary, representative or group of
individuals or entities of any kind;

"Public place" means any areathat is used or held out
for use by the public, whether owned or operated by
public or private interests,

"Recycling" means the process of separating a given
waste material from the waste stream and processing
it so that it may be used again as araw material for a
product which may or may not be similar to the
origina product;

"Sold within the Commonwealth" or "sales of the
business within the Commonwealth” means al sales
of retailers engaged in business within the
Commonwesalth and in the case of manufacturers and
wholesaers, sales of products for use and
consumption within the Commonwealth;

"Vehicle" includes every device capable of being
moved upon a public highway and in, upon, or by
which any person or property may be transported
upon a public highway, except devices moved by
human power or used exclusively upon stationary rails
or tracks; and

"Watercraft" means any boat, ship, vessdl, barge, or
other floating craft.

§ 10.1-1415. Litter Control Program.

The Department shall support local, regional and
statewide programs to control, prevent and eliminate
litter from the Commonwealth and to encourage the
recycling of discarded materials to the maximum
practical extent. Every department of state
government and all governmental units and agencies
of the Commonwealth shall cooperate with the
Department in the administration and enforcement of
thisarticle.

This article is intended to add to and coordinate
existing litter control removal and recycling efforts,
and not to terminate existing efforts nor, except as
specifically stated, to repeal or affect any state law
governing or prohibiting litter or the control and
disposition of waste.

§ 10.1-1415.1. Labeling of plastic container products
required; penalty.

A. It shal be unlawful for any person to sell, expose
for sale, or distribute any plastic bottle or rigid plastic
container unless the container is labeled indicating the
plastic resin used to produce the container. Such label
shall appear on or near the bottom of the container, be
clearly visible, and consist of a number placed within
three triangulated arrows and letters placed below the
triangle of arrows. The triangulated arrows shall be
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equilateral, formed by three arrows with the apex of
each point of the triangle at the midpoint of each
arrow, rounded with a short radius. The pointer
(arrowhead) of each arrow shall be at the midpoint of
each side of the triangle with a short gap separating
the pointer from the base of the adjacent arrow. The
triangle, formed by three arrows curved at their
midpoints, shall depict a clockwise path around the
code number. The numbers and letters shall be as
follows:

1. For polyethylene terepthaate, the letters "PETE"
and the number 1.

2. For high density polyethylene, the letters "HDPE"
and the number 2.

3. For vinyl, the letter "V" and the number 3.

4. For low density polyethylene, the letters "L DPE"
and the number 4.

5. For polypropylene, the letters "PP" and the number
5

6. For polystyrene, the letters "PS" and the number 6.
7. For any other plastic resin, the letters "OTHER"
and the number 7.

B. Asused in subsection A of this section:
"Container," unless otherwise specified, refersto
"rigid plastic container” or "plastic bottle" as those
terms are defined below.

"Plastic bottle" means a plastic container intended for
single use that has a neck that is smaller than the
container, accepts a screw-type, snap cap or other
closure and has a capacity of sixteen fluid ounces or
more but less than five gallons.

"Rigid plastic container" means any formed or molded
container, other than a bottle, intended for single use,
composed predominantly of plastic resin, and having a
relatively inflexible finite shape or form with a
capacity of eight ounces or more but less than five
gdlons.

C. Any person convicted of aviolation of the
provisions of subsection A of this section shall be
punished by afine of not more than fifty dollars. Each
day of violation shal constitute a separate offense.

8 10.1-1415.2. Pastic holding device prohibited.

A. On and after January 1, 1993, it shdl be unlawful
to sall or offer for sale beverage containers connected
to each other, using rings or other devices constructed
of plastic which is not degradable or recyclable.

B. For the purpose of this section:

"Beverage container” means the individua bottle, can,
jar, or other sealed receptacle, in which abeverage is

sold, and which is constructed of metal, glass, or
plastic, or other material, or any combination of these
materials. "Beverage container" does not include cups
or other similar open or loosely sealed containers.
"Degradable’” means decomposition by
photodegradation or biodegradation within a
reasonable period of time upon exposure to natural
elements.

§ 10.1-1416. Collection and survey of litter.
Collections and surveys of the kinds of litter that are
discarded in violation of the laws of the
Commonwealth shall be conducted as the need is
determined by the Department, after receipt of the
recommendations of the Advisory Board, or as
directed by the General Assembly. The survey shal
include litter found throughout the Commonwealth,
including standard metropolitan statistical areas and
rural and recreational aress. To the fullest extent
possible, in standard metropolitan statistical areas the
Department of Transportation shall make use of local
litter and trash collection services through
arrangements with local governing bodies and
appropriate agencies, in the discharge of the duties
imposed by this section. The Department of
Transportation shal report to the Governor, the
Genera Assembly and the Department as to the
amount of litter collected pursuant to this section and
shall include in its report an analysis of litter types,
their weights and volumes, and, where practicable, the
recyclability of the types of products, packages,
wrappings and containers which compose the
principal amounts of the litter collected. The products
whose packages, wrappings and containers congtitute
the litter shal include, but not be limited to the
following categories:

1. Food for human or pet consumption;

2. Groceries,

3. Cigarettes and tobacco products;

4. Soft drinks and carbonated waters;

5. Beer and other malt beverages;

6. Wine;

7. Newspapers and magazines,

8. Paper products and household paper;

9. Glass containers;

10. Metd containers;

11. Plastic or fiber containers made of synthetic
materia;

12. Cleaning agents and toiletries;

13. Nondrug drugstore sundry products;
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14. Digtilled spirits; and
15. Motor vehicle parts.

§ 10.1-1417. Enforcement of article.

The Department shall have the authority to contract
with other state and local governmental agencies
having law-enforcement powers for services and
personnel reasonably necessary to carry out the
provisions of this article. In addition, al law-
enforcement officers in the Commonwesalth and those
employees of the Department of Game and Inland
Fisheries vested with police powers shall enforce the
provisions of this article and regulations adopted
hereunder, and are hereby empowered to arrest
without warrant, persons violating any provision of
this article or any regulations adopted hereunder. The
foregoing enforcement officers may serve and execute
all warrants and other process issued by the courtsin
enforcing the provisions of this article and regulations
adopted hereunder.

§ 10.1-1418. Pendlty for violation of article.

Every person convicted of aviolation of this article
for which no penalty is specificaly provided shal be
punished by afine of not more than fifty dollars for
each such violation.

§ 10.1-1418.1. Improper disposal of solid waste; civil
penalties.

A. It shal be the duty of all persons to dispose of their
solid waste in alegal manner.

B. Any owner of real estate in this Commonwealth,
including the Commonwealth or any political
subdivision thereof, upon whose property a person
improperly disposes of solid waste without the
landowner's permission, shall be entitled to bring a
civil action for such improper disposal of solid waste.
When litter is improperly disposed upon land owned
by the Commonweslth, any resident of the
Commonwesdlth shal have standing to bring a civil
action for such improper disposal of solid waste.
When litter isimproperly disposed of upon land
owned by any political subdivision of this
Commonwesdlth, any resident of that political
subdivision shall have standing to bring a civil action
for such improper disposal of solid waste. When any
person improperly disposes of solid waste upon land
within the jurisdiction of any political subdivision,
that political subdivision shal have standing to bring a
civil action for such improper disposal of solid waste.

C. Inany civil action brought pursuant to the
provisions of this section, when the plaintiff
establishes by a preponderance of the evidence that (i)
the solid waste or any portion thereof had beenin
possession of the defendant prior to being improperly
disposed of on any of the properties referred to in
subsection A of this section and (ii) no permission had
been given to the defendant to place the solid waste on
such property, there shall be a rebuttable presumption
that the defendant improperly disposed of the solid
waste. When the solid waste has been gected from a
motor vehicle, the owner or operator of such motor
vehicle shall in any civil action be presumed to be the
person g ecting such matter. However, such
presumption shall be rebuttable by competent
evidence. This presumption shall not be applicable to
amotor vehicle rental or leasing company that owns
the vehicle.

D. Whenever a court finds that a person has
improperly disposed of solid waste pursuant to the
provisions of this section, the court shall assess a civil
penalty of up to $5,000 against such defendant. All
civil penalties assessed pursuant to this section shall
be paid into the state treasury and deposited by the
State Treasurer into the Virginia Environmental
Emergency Response Fund pursuant to Chapter 25 (8
10.1-2500 et seq.) of thistitle, except as provided in
subsection E.

E. Any civil penalty assessed pursuant to this section
inacivil action brought by a political subdivision
shall be paid into the treasury of the political
subdivision, except where the violator of this section
isthe political subdivision or its agent.

F. A court may award any person or political
subdivision bringing suit pursuant to this section the
cost of suit and reasonable attorney's fees.

§ 10.1-1418.2. Improper disposal of tires; exemption;
penalty.

A. For the purposes of this section:

"Convenience center" means a collection point for the
temporary storage of waste tires provided for
individuals who choose to transport waste tires
generated on their own premises to an established
centralized point, rather than directly to a disposal
facility. To be classified as a convenience center, the
collection point shall not receive waste tires from
collection vehicles that have collected waste from
more than one real property owner. A convenience
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center shall have a system of regularly scheduled
collections and may be covered or uncovered.
"Speculatively accumulated waste tires' means any
waste tires that are accumulated before being used,
reused, or reclaimed or in anticipation of potential use,
reuse, or reclamation. Waste tires are not being
accumulated speculatively when at least 75 percent of
the waste tires accumul ated are being removed from
the site annually.

B. It shal be unlawful for any person to store, dispose
of, speculatively accumulate or otherwise place more
than 100 waste tires on public or private property,
without first having obtained a permit as required by §
10.1-1408.1 or in a manner inconsistent with any loca
ordinance. No person shall allow othersto store,
dispose of, speculatively accumulate or otherwise
place on his property more than 100 waste tires,
without first having obtained a permit as required by 8§
10.1-1408.1.

C. Any person who knowingly violates any provision
of this section shal be guilty of aClass 1
misdemeanor. However, any person who knowingly
violates any provision of this section and such
violation involves 500 or more waste tires shall be
guilty of a Class 6 felony.

D. Savage yards licensed by the Department of Motor
Vehicles shall be exempt from this section, provided
that they are holding fewer than 300 waste tires and
that the waste tires do not pose a hazard or a nuisance
or present athreat to human health and the
environment.

E. Asused in this section, the terms "store" and
"otherwise place" shal not be construed as meaning
the holding of fewer than 500 tires for bona fide uses
related to the growing, harvesting or processing of
agricultural or forest products.

F. The provisions of this section shal not apply to the
(i) storage of less than 1,500 waste tires in a container
at a convenience center or at a salvage yard licensed
by the Department of Motor Vehicles, aslong as the
tires are not being speculatively accumulated, or (ii)
storage of tires for recycling or for processing to use
in manufacturing a new product, as long as the tires
are not being speculatively accumulated.

G. The provisions of this section shall not apply to the
storage of tires for recycling or for processing to use
in manufacturing a new product, as long as the tires
are not being speculatively accumulated.

H. Nothing in this section shall limit enforcement of
the prohibitions against littering and the improper

disposal of solid waste contained elsewherein this
chapter.

§ 10.1-1418.3. Liahility for large waste tire pile fires,
exclusions.

A. For the purposes of this section:

"Tire pileé" means an unpermitted accumulation of
more than 100 waste tires.

B. For any tire pile that (i) isincluded in the survey of
waste tire piles completed by the Department in 1993
or (ii) contains tires that were placed on property with
the consent of the property owner, any person who
ownsor islegally responsible for such atire pile that
burns or is burned and any person who ownsor is
legally responsible for the property where the tire pile
is located shall be responsible for the damage caused
by the fire and by any waste or chemical constituents
released into the environment to any person who
sustains damage from the fire or from any released
wastes or chemical constituents. It shall not be
necessary for the claimant to show that the damage
was caused by negligence on the part of such owners,
legally responsible persons or other person who set or
caused to be set the fire that burns the tires. Damages
include, but are not limited to, the cost for any repair,
replacement, remediation, or other appropriate action
required as aresult of thefire. Thisliability shal bein
addition to, and not in lieu of, any other liability
authorized by statute or regulation. Without limiting
what constitutes consent, acceptance of compensation
for the placement of tires on one's property shall be
deemed to be consent.

C. Any person who sets or causes to be set the fire
that burns the tire pile shall be responsible for the
damage caused by the fire and by any waste or
chemical constituents released into the environment to
any person who sustains damage from the fire or from
any released wastes or chemical constituents. It shall
not be necessary for the claimant to show that the
damage was caused by negligence on the part of such
owners, legally responsible persons or other persons
who set or caused to be set the fire that burns the tires.
Damages shall include, but are not limited to, the cost
for any repair, replacement, remediation, or other
appropriate action required as a result of thefire. This
liability shall be in addition to, and not in lieu of, any
liability authorized by statute or regulation.

D. Any person who transfers waste tires for
disposition and has taken all reasonable steps to
ensure proper disposition of the waste tires shal not
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be held liable under the standard set forth in
subsection B. Documentation that a person has taken
all reasonable steps to ensure proper disposition of the
waste tires may include, but is not limited to,
utilization of the Waste Tire Certification devel oped
by the Department and any equivaent manifest or
tracking system.

§ 10.1-1418.4. Removal of waste tire piles; cost
recovery; right of entry.

Notwithstanding any other provision, upon the failure
of any owner or operator to remove or remediate a
waste tire pile in accordance with an order issued
pursuant to this chapter or § 10.1-1186, the Director
may enter the property and remove the waste tires.
The Director is authorized to recover from the owner
of the site or the operator of the tire pile the actua and
reasonable costs incurred to complete such removal or
remediation. If arequest for reimbursement is not paid
within 30 days of the receipt of awritten demand for
reimbursement, the Director may refer the demand for
reimbursement to the Attorney Genera for collection
or may secure alien in accordance with § 10.1-
1418.5.

8 10.1-1418.5. Lien for waste tire pile removal.

A. The Commonwesdlth shall have alien, if perfected
as hereinafter provided, on land subject to removal
action under § 10.1-1418.4 for the amount of the
actual and reasonable costs incurred to compl ete such
remova action.

B. The Director shall perfect the lien given under the
provisions of this section by filing, within six months
after completion of the removal, in the clerk's office of
the court of the county or city in which the land or any
part of the land is Situated, a statement consisting of
(i) the name of the owner of record of the property
sought to be charged, (ii) an itemized account of
moneys expended for the remova work, and (iii) a
brief description of the property to which the lien
attaches.

C. It shdl be the duty of the clerk of the court in
whose office the statement described in subsection B
isfiled to record the statement in the deed books of
the office and to index the statement in the general
index of deeds in the name of the Commonwesdlth as
well as the owner of the property, and shall show the
type of such lien. From the time of such recording and
indexing, al persons shall be deemed to have notice
thereof.

D. Liens acquired under this section shall have
priority as alien second only to the lien of real estate
taxes imposed upon the land.

E. Any party having an interest in the real property
against which alien has been filed may, within 60
days of such filing, petition the court of equity having
jurisdiction wherein the property or some portion of
the property is located to hold a hearing to review the
amount of the lien. After reasonable notice to the
Director, the court shal hold a hearing to determine
whether such costs were reasonable. If the court
determines that such charges were excessive, it shall
determine the proper amount and order that the lien
and the record be amended to show the new amount.
F. Liens acquired under this article shall be satisfied to
the extent of the value of the consideration received at
the time of transfer of ownership. Any unsatisfied
portion shall remain as alien on the property and shall
be satisfied in accordance with this section. The
proceeds from any lien shall be deposited in the Waste
Tire Trust Fund established pursuant to § 10.1-1422.3.
If an owner fails to satisfy alien as provided herein,
the Director may proceed to enforce the lien by abill
filed in the court of equity having jurisdiction wherein
the property or some portion of the property is
located.

§ 10.1-14109. Litter receptacles; placement; penalty for
violations.

A. The Board shall promulgate regulations
establishing reasonable guidelines for the owners or
persons in control of any property which is held out to
the public as a place for assemblage, the transaction of
business, recreation or as a public way who may be
required to place and maintain receptacles acceptable
to the Board.

In formulating such regulations the Board shall
consider, among other public places, the public
highways of the Commonwealth, all parks,
campgrounds, trailer parks, drive-in restaurants,
construction sites, gasoline service stations, shopping
centers, retail store parking lots, parking lots of major
industrial and business firms, marinas, boat launching
areas, boat moorage and fueling stations, public and
private piers and beaches and bathing areas. The
number of such receptacles required to be placed as
specified herein shal be determined by the Board and
related to the need for such receptacles. Such litter
receptacles shal be maintained in a manner to prevent
overflow or spillage.
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B. A person owning or operating any establishment or
public place in which litter receptacles of a design
acceptable to the Board are required by this section
shall procure and place such receptacles at his own
expense on the premises in accordance with Board
regulations.

C. Any person who fails to place and maintain such
litter receptacles on the premisesin the number and
manner required by Board regulation, or who violates
the provisions of this section or regulations adopted
hereunder shall be subject to afine of twenty-five
dollars for each day of violation.

§ 10.1-1420. Litter bag.

The Department may design and produce a litter bag
bearing the state anti-litter symbol and a statement of
the pendties prescribed for littering. Such litter bags
may be distributed by the Department of Motor
Vehicles at no charge to the owner of every licensed
vehicle in the Commonwedlth at the time and place of
the issuance of alicense or renewal thereof. The
Department may make the litter bags available to the
owners of watercraft in the Commonwealth and may
aso provide the litter bags at no charge to tourists and
visitors a points of entry into the Commonwealth and
at visitor centers to the operators of incoming vehicles
and watercraft.

§ 10.1-1421. Responsibility for removal of litter from
receptacles.

The responsibility for the remova of litter from litter
receptacles placed at parks, beaches, campgrounds,
trailer parks, and other public places shdl remain
upon those state and local agencies now performing
litter removal services. The remova of litter from
litter receptacles placed on private property used by
the public shall remain the duty of the owner or
operator of such private property.

§ 10.1-1422. Further duties of Department.

In addition to the foregoing duties the Department
ghall:

1. Serve as the coordinating agency between the
various industry and business organi zations seeking to
aid in the recycling and anti-litter effort;

2. Recommend to local governing bodies that they
adopt ordinances similar to the provisions of this
article;

3. Cooperate with all local governments to accomplish
coordination of local recycling and anti-litter efforts;

4. Encourage al voluntary loca recycling and anti-
litter campaigns seeking to focus the attention of the
public on the programs of the Commonwealth to
control and remove litter and encourage recycling;

5. Investigate the availability of, and apply for, funds
available from any private or public source to be used
in the program provided for in this article;

6. Allocate funds annually for the study of available
research and development in recycling and litter
control, removal, and disposal, as well as study
methods for implementation in the Commonwesalth of
such research and development. In addition, such
funds may be used for the development of public
educational programs concerning the litter problem
and recycling. Grants shall be made available for these
purposes to those persons deemed appropriate and
qualified by the Board or the Department;

7. Investigate the methods and success of other
techniques in recycling and the control of litter, and
develop, encourage and coordinate programsin the
Commonwealth to utilize successful techniquesin
recycling and the control and elimination of litter; and
8. Expend, after receiving the recommendations of the
Advisory Board, at |east seventy-five percent of the
funds deposited annually into the Fund pursuant to
contracts with localities. The Department may enter
into contracts with planning district commissions for
the receipt and expenditure of funds attributable to
locdlities which designate in writing to the
Department a planning district commission as the
agency to receive and expend funds hereunder.

§ 10.1-1422.01. Litter Control and Recycling Fund
established; use of moneys; purpose of Fund.

A. All moneys collected from the taxes imposed under
88 58.1-1700 through 58.1-1710 and by the taxes
increased by Chapter 616 of the 1977 Acts of
Assembly, shall be paid into the treasury and credited
to a specia nonreverting fund known as the Litter
Control and Recycling Fund, which is hereby
established. The Fund shall be established on the
books of the Comptroller. Any moneys remaining in
the Fund shall not revert to the general fund but shall
remain in the Fund. Interest earned on such moneys
shall remain in the Fund and be credited to it. The
Director is authorized to release money from the Fund
on warrants issued by the Comptroller after receiving
and considering the recommendations of the Advisory
Board for the purposes enumerated in subsection B of
this section.
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B. Moneys from the Fund shall be expended,
according to the alocation formula established in
subsection C of this section, for the following
purposes:

1. Local litter prevention and recycling grants to
localities that meet the criteria established in § 10.1-
1422.04;

2. Statewide and regiond litter prevention and
recycling educational program grants to persons
meeting the criteria established in § 10.1-1422.05; and
3. Payment to (i) the Department to process the grants
authorized by this article and (ii) the administrative
costs of the Advisory Board. The Director shall assign
one person in the Department to serve as a contact for
persons interested in the Fund.

C. All moneys deposited into the Fund shall be
expended pursuant to the following alocation
formula

1. Seventy-five percent for grants made to localities
pursuant to subdivision B 1 of this section;

2. Twenty percent for statewide and regional
educational program grants made pursuant to
subdivision B 2 of this section; and

3. Five percent for the administrative expenditures
authorized pursuant to subdivision B 3 of this section.

§10.1-1422.02. Litter Control and Recycling Fund
Advisory Board established; duties and
responsihilities.

Thereis hereby created the Litter Control and
Recycling Fund Advisory Board. The Advisory Board
shall:

1. Review applications received by the Department for
grants from the Fund and make recommendations to
the Director for the award of al grants authorized
pursuant to 8§ 10.1-1422.01;

2. Promote the control, prevention and elimination of
litter from the Commonwesalth and encourage the
recycling of discarded materials to the maximum
practical extent; and

3. Advise the Director on such other litter control and
recycling matters as may be requested by the Director
or any other state agency.

§ 10.1-1422.03. Membership, meetings, and staffing.
A. The Advisory Board shall consist of five persons
appointed by the Governor. Three members shall
represent persons paying the taxes which are
deposited into the Fund and shall include one member
appointed from nominations submitted by recognized

industry associations representing retailers; one
member appointed from nominations submitted by
recognized industry associations representing soft
drink distributors, and one member appointed from
nominations submitted by recognized industry
associations representing beer distributors. One
member shall be alocal litter or recycling coordinator.
One member shall be from the genera public.

B. Theinitial terms of the members of the Advisory
Board shall expire July 1, 1999, and five members
shall be appointed or regppointed effective July 1,
1999, for terms as follows: one member shall be
appointed for aterm of one year; one member shal be
appointed for aterm of two years, one member shall
be appointed for aterm of three years; and two
members shall be appointed for terms of four years
unless found to violate subsection E of this section.
Thereafter, all appointments shall be for terms of four
years except for appointments to fill vacancies, which
shall be for the unexpired term. They shall not receive
aper diem, compensation for their service, or travel
expenses.

C. The Advisory Board shall eect achairman and
vice-chairman annually from among its members. The
Advisory Board shall meet at least twice annualy on
such dates and at such times as they determine. Three
members of the Advisory Board shal constitute a
quorum.

D. Staff support and associated administrative
expenses of the Advisory Board shdl be provided by
the Department from funds allocated from the Fund.
E. Any member who is absent from three consecutive
meetings of the Advisory Board, as certified by the
Chairman of the Advisory Board to the Secretary of
the Commonweadlth, shal be dismissed as a member
of the Advisory Board. The replacement of any
dismissed member shall be appointed pursuant to
subsection A of this section and meet the same
membership criteria as the member who has been
dismissed.

§10.1-1422.04. Locdl litter prevention and recycling
grants; digibility and funding process.

The Director shall award local litter prevention and
recycling grants to locdlities that apply for such grants
and meet the eligibility requirements established in the
Department's Guidelines for Litter Prevention and
Recycling Grants (DEQ-L PR-2) which werein effect
on January 1, 1995, and as may be amended by the
Advisory Board after notice and opportunity to be
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heard by personsinterested in grants awarded
pursuant to this section. Grants awarded by the
Director shall total the amount of Litter Control and
Recycling Funds available annually as provided in
subdivision B 1 of § 10.1-1422.01.

8 10.1-1422.05. Statewide and regiona litter control
and recycling grants.

The Director, after receiving the recommendations of
the Advisory Board, shall award statewide and
regiond litter prevention and recycling grants to
persons for the public purpose of the development and
implementation of statewide and regional litter
prevention and recycling educational programs. For
purposes of this section, the term "person” includes
any nonprofit entity that the Director finds has
experience and success in statewide litter control and
recycling educationa programs and has a membership
that represents the Commonwealth at large as well as
any person meeting the definition of "person” in §
10.1-1414. Grants awarded by the Director pursuant to
this section shall total the amount of litter control and
recycling funds available annually as provided in
subdivision B 2 of § 10.1-1422.01.

§ 10.1-1422.1. Disposal of waste tires.

The Department shall develop and implement a plan
for the management and transportation of all waste
tiresin the Commonwealth.

§ 10.1-1422.2. Recycling residues; testing.

The Department shall develop and implement aplan
for the testing of recycling residues generated in the
Commonwealth to determine whether they are
nonhazardous. The costs of conducting such tests shall
be borne by the person wishing to dispose of such
residues.

§ 10.1-1422.3. Waste Tire Trust Fund established; use
of moneys; purpose of Fund.

A. All moneys collected pursuant to § 58.1-642,
minus the necessary expenses of the Department of
Taxation for the administration of thistire recycling
fee as certified by the Tax Commissioner, shall be
paid into the treasury and credited to a specia
nonreverting fund known as the Waste Tire Trust
Fund, which is hereby established. Any moneys
remaining in the Fund shall not revert to the genera
fund but shall remain in the Fund. Interest earned on
such moneys shal remain in the Fund and be credited

to it. The Department of Waste Management is
authorized and empowered to release moneys from the
Fund, on warrants issued by the State Compitroller, for
the purposes enumerated in this section, or any
regulations adopted thereunder.

B. Moneys from the Fund shall be expended to:

1. Pay the costs of implementing the waste tire plan
authorized by § 10.1-1422.1, as well as the costs of
any programs created by the Department pursuant to
such aplan;

2. Provide partial reimbursement to persons for the
costs of using waste tires or chips or similar materials;
and

3. Pay the costs to remove waste tire piles from
property pursuant to 8 10.1-1418.4, to the extent funds
are available from the increased revenues generated
by the increased tire recycling fee collected beginning
July 1, 2003, and ending July 1, 2006, in accordance
with § 58.1-641.

C. Reimbursements under § 10.1-1422.4 shdll not be
made until regulations establishing reimbursement
procedures have become effective.

§10.1-1422.4. Partia reimbursement for waste tires,
eligibility; promulgation of regulations.

A. Theintent of the partial reimbursement of costs
under this section is to promote the use of waste tires
by enhancing markets for waste tires or chips or
smilar materials.

B. Any person who (i) purchases waste tires generated
in Virginia and who uses the tires or chips or similar
materials for resource recovery or other appropriate
uses as established by regulation may apply for partia
reimbursement of the cost of purchasing the tires or
chips or similar materials or (ii) uses but does not
purchase waste tires or chips or smilar materials for
resource recovery or other appropriate uses as
established by regulation may apply for a
reimbursement of part of the cost of such use.

C. To beeligible for the reimbursement (i) the waste
tires or chips or similar materials shal be generated in
Virginia, and (ii) the user of the waste tires shall be
the end user of the waste tires or chips or similar
materials. The end user does not have to be located in
Virginia

D. Reimbursements from the Waste Tire Trust Fund
shall be made at least quarterly.

E. The Board shall promulgate regulations necessary
to carry out the provisions of this section. The
regulations shall include, but not be limited to:
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1. Defining the types of uses eligible for partia
reimbursement;

2. Establishing procedures for applying for and
processing of reimbursements; and

3. Establishing the amount of reimbursement.

F. For the purposes of this section "end user" means
(i) for resource recovery, the person who utilizes the
heat content or other forms of energy from the
incineration or pyrolyss of waste tires, chips or
similar materials and (ii) for other eligible uses of
waste tires, the last person who uses the tires, chips, or
similar materials to make a product with economic
value. If the wastetire is processed by more than one
person in becoming a product, the end user isthe last
person to usethetire asatire, astire chips, or as
similar materia. A person who produces tire chips or
similar materials and gives or sells them to another
person to useis not an end user.

§10.1-1422.5. Repealed by Chapter 569 of the 2001
Acts of Assembly.

§ 10.1-1422.6. Used motor ail, ail filters, and
antifreeze; signs; establishment of statewide program.
A. The Department shall establish a statewide used
motor oil, oil filters, and antifreeze management
program. The program shall encourage the
environmentally sound management of motor oil, oil
filters, and antifreeze by (i) educating consumers on
the environmental benefits of proper management, (ii)
publicizing options for proper disposal, and (iii)
promoting a management

infrastructure that allows for the convenient recycling
of these materials by the public. The Department may
contract with a qualified public or private entity to
implement this program.

B. The Department shall maintain a statewide list of
sites that accept used (i) motor oil, (ii) oil filters, and
(iii) antifreeze from the public. The list shall be
updated at least annually. The Department shall
create, maintain, and promote an Internet Web site
where consumers may receive information describing
the location of collection sitesin their locality to
properly dispose of used motor ail, oil filters, and
antifreeze.

C. The Department shall establish an ongoing
outreach program to existing and potential collection
sites that provides a point of contact for questions and
disseminates information on (i) the way to establish a
collection site, (ii) technical issues associated with

being a collection site, and (iii) the benefits of
continued participation in the program.

D. Any person who sells motor oil, ail filters, or
antifreeze at the retail level and who does not accept
the return of used motor ail, il filters, or antifreeze
shall post asign that encourages the environmentally
sound management of these products and provides a
Web site address where additiona information on the
locations of used motor ail, oil filters and antifreeze
collection

Stes are available. This sign shall be provided by the
Department or its designee to al establishments
sdlling motor oail, ail filters, or antifreeze. In
determining the size and manner in which such signs
may be affixed or displayed at the retail establishment,
the Department shall give consideration to the space
available in such retail establishments.

E. Any person who violates any provision of
subsection D shall be subject to afine of twenty-five
dollars.

§ 10.1-1423. Notice to public required.

Pertinent portions of this article shall be posted along
the public highways of the Commonwealth, at public
highway entrances to the Commonwedlth, in al
campgrounds and trailer parks, at al entrances to state
parks, forest lands and recreational aress, at al public
beaches, and at other public placesin the
Commonwealth where persons are likely to be
informed of the existence and content of this article
and the penalties for violating its provisions.

§ 10.1-1424. Allowing escape of load material;
penalty.

No vehicle shall be driven or moved on any highway
unless the vehicle is constructed or loaded to prevent
any of its load from dropping, sifting, leaking or
otherwise escaping therefrom. However, sand or any
substance for increasing traction during times of snow
and ice may be dropped for the purpose of securing
traction, or water or other substances may be sprinkled
on aroadway in cleaning or maintaining the roadway
by the Commonwealth or local government agency
having that responsibility. Any person operating a
vehicle from which any glass or objects have fallen or
escaped which could constitute an obstruction or
damage a vehicle or otherwise endanger travel upon a
public highway shall immediately cause the highway
to be cleaned of all glass or objects and shall pay any
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costs therefor. Violation of this section shall constitute
a Class 1 misdemeanor.

§10.1-1424.1. Materia containing fully hal ogenated
chloroly-fluorocarbons prohibited; penalty.

A. On and after January 1, 1992, it shall be unlawful
for any distributor or manufacturer knowingly to sell
or offer for sale, for purposes of resae, any packaging
materials that contain fully halogenated
chlorofluorocarbons as a blowing or expansion agent.
B. Any person convicted of aviolation of the
provisions of this section shall be guilty of aClass 3
misdemeanor.

§ 10.1-1424.2. Products containing trichloroethylene
prohibited; penalty.

Asof January 1, 2004, it shal be unlawful for any
person to knowingly sdll or distribute for retail salein
the Commonwealth any product containing
trichloroethylene if such product is manufactured for
or commonly used as an adhesive for residential
hardwood floor installation.

Asof January 1, 2006, it shall be unlawful for any
person to knowingly sell or distribute for retail salein
the Commonwealth any product manufactured on or
after January 1, 2004, for any household or residential
purpose if such product contains trichloroethylene.
Any person convicted of aviolation of this section
shall be guilty of a Class 3 misdemeanor.

§ 10.1-1425. Preemption of certain local ordinances.
The provisions of this article shall supersede and
preempt any local ordinance which attempts to
regulate the size or type of any container or package
containing food or beverage or which requires a
deposit on a disposable container or package.

§10.1-1425.1. Lead acid batteries; land disposa
prohibited; penalty.

A. It shall be unlawful for any person to place a used
lead acid battery in mixed municipal solid waste or to
discard or otherwise dispose of alead acid battery
except by delivery to a battery retailer or wholesaler,
or to asecondary lead smelter, or to a collection or
recycling facility authorized under the laws of this
Commonweslth or by the United States
Environmental Protection Agency. As used in this
article, the term "lead acid battery" shal mean any wet
cell battery.

B. It shall be unlawful for any battery retailer to
dispose of a used lead acid bettery except by delivery
to (i) the agent of a battery wholesaer or a secondary
lead smelter, (ii) a battery manufacturer for delivery to
a secondary lead smelter, or (iii) a collection or
recycling facility authorized under the laws of this
Commonweslth or by the United States
Environmental Protection Agency.

C. Any person found guilty of aviolation of this
section shall be punished by afine of not more than
fifty dollars. Each battery improperly disposed of shall
congtitute a separate violation.

§ 10.1-1425.2. Collection of lead acid batteries for
recycling.

Any person sdlling lead acid batteries at retail or
offering lead acid batteries for retail sdein the
Commonwesdlth shall:

1. Accept from customers, at the point of transfer,
used lead acid betteries of the type and in a quantity at
least equal to the number of new batteries purchased,
if offered by customers; and

2. Post written notice which shal be at least 8 1/2
inches by 11 inchesin size and which shall include the
universal recycling symbol and the following
language: (i) "It isillegal to discard a motor vehicle
battery or other lead acid battery,” (ii) "Recycle your
used batteries,” and (iii) "State law requires us to
accept used motor vehicle batteries or other lead acid
batteries for recycling, in exchange for new batteries
purchased.”

§ 10.1-1425.3. Inspection of battery retailers; penalty.
The Department shall produce, print, and distribute
the notices required by § 10.1-1425.2 to al placesin
the Commonwealth where lead acid betteries are
offered for sde at retail. In performing its duties under
this section, the Department may inspect any place,
building, or premise subject to the provisions of §
10.1-1425.2. Authorized employees of the Department
may issue warnings to persons who fail to comply
with the provisions of this article. Any person found
guilty of failing to post the notice required under §
10.1-1425.2 after receiving awarning to do so
pursuant to this section shall be punished by afine of
not more than fifty dollars.

§10.1-1425.4. Lead acid battery wholesalers; penalty.
A. It shal be unlawful for any person selling new lead
acid batteries at wholesale to not accept from
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customers at the point of transfer, used lead acid
batteries of the type and in a quantity at least equal to
the number of new batteries purchased, if offered by
customers. A person accepting batteries in transfer
from a battery retailer shall be alowed a period not to
exceed ninety days to remove batteries from the retail
point of collection.

B. Any person found guilty of aviolation of this
section shall be punished by afine of not more than
fifty dollars. Each battery unlawfully refused by a
wholesaler or not removed from the retail point of
collection within ninety days shall congtitute a
separate violation.

§ 10.1-1425.5. Congtruction of article.

The provisions of this article shal not be construed to
prohibit any person who does not sell new lead acid
batteries from collecting and recycling such batteries.

§ 10.1-1425.6. Recycling programs of state agencies.
A. It shal be the duty of each state university and
state agency of the Commonwealth, including the
Genera Assembly, to establish programs for the use
of recycled materials and for the collection, to the
extent feasible, of al recyclable materials used or
generated by such entities, including, at a minimum,
used motor oil, glass, auminum, office paper and
corrugated paper. Such programs shal bein
accordance with the programs and plans devel oped by
the Department of Waste Management, which shall
serve as the lead agency for the Commonwedlth's
recycling efforts. The Department shall develop such
programs and plans by July 1, 1991.

B. In fulfilling its duties under this section, each
agency of the Commonweslth shall implement
procedures for (i) the collection and storage of
recyclable materials generated by such agency, (ii) the
disposal of such materiasto buyers, and (iii) the
reduction of waste materials generated by such

agency.

§ 10.1-1425.7. Duty of the Department of Business
Assistance.

The Department of Business Assistance shall assist
the Department by encouraging and promoting the

establishment of appropriate recycling industriesin
the Commonwealth.

§ 10.1-1425.8. Department of Transportation;
authority and duty.

The Department of Transportation is authorized to
conduct recycling research projects, including the
establishment of demonstration projects which use
recycled products in highway construction and
maintenance. Such projects may include by way of
example and not by limitation the use of ground
rubber from used tires or glass for road surfacing,
resurfacing and sub-base materials, aswell as the use
of plastic or mixed plastic materials for ground or
guard rail posts, right-of-way fence postsand sign
supports.

The Department of Transportation shall periodicaly
review and revise its bid procedures and specifications
to encourage the use of products and materials with
recycled content in its construction and maintenance
programs.

The Commonwealth Transportation Commissioner
may continue to provide for the collection of used
motor oil and motor vehicle antifreeze from the
generd public at maintenance facilities in the County
of Bath. The Commonwesdlth Transportation
Commissioner may designate the source of funding
for the collection and disposal of these materials.

8 10.1-1425.9. Duities of the Department of Education.
With the assistance of the Department of Waste
Management, the Department of Education shall
develop by July 1, 1992, guidelines for public schools
regarding (i) the use of recycled materials, (ii) the
collection of recyclable materials, and (iii) the
reduction of solid waste generated in such school's
offices, classrooms and cafeterias.

§ 10.1-1425.10. Definition.

Asused in this article, unless the context requires a
different meaning:

"Pollution prevention” means eliminating or reducing
the use, generation or release at the source of
environmental waste. Methods of pollution prevention
include, but are not limited to, equipment or
technology modifications; process or procedure
modifications; reformulation or redesign of products,
substitution of raw materials; improvementsin
housekeeping, maintenance, training, or inventory
control; and closed-loop recycling, onsite process-
related recycling, reuse or extended use of any
material utilizing equipment or methods which are an
integral part of a production process. The term shall
not include any practice which aters the physical,
chemical, or biologica characteristics or the volume

WASTE STATUTES - 2004
PAGE 35 OF 53



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

of an environmental waste through a process or
activity which itself is not integral to and necessary
for the production of a product or the providing of a
service, and shall not include treatment, increased
pollution control, off-site or nonprocess-related
recycling, or incineration.

"Toxic or hazardous substance" means (i) al of the
chemicalsidentified on the Toxic Chemical List
established pursuant to 8 313 of the Emergency
Planning and Community Right-to-Know Act, 42
U.S.C. 811001 et seg. (P.L. 99-499), and (ii) dl of the
chemicals listed pursuant to 88 101 (14) and 102 of
the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. § 9601 et
seq. (P.L. 92-500).

§10.1-1425.11. Establishment of pollution prevention
policy.

It shall be the policy of the Commonweslth (i) that the
Commonwesalth should encourage pollution
prevention activities by removing barriers and
providing incentives and assistance, and (ii) that the
generation of environmental waste should be reduced
or eiminated at the source, whenever feasible;
environmental waste that is generated should be
reused whenever feasible; environmental waste that
cannot be reduced or reused should be recycled
whenever feasible; environmental waste that cannot
be reduced, reused, or recycled should be treated in an
environmentally safe manner; and disposal should be
employed only as alast resort and should be
conducted in an environmentally safe manner. It shall
also be the policy of the Commonwealth to minimize
the transfer of environmental wastes from one
environmental medium to another.

§ 10.1-1425.12. Pollution prevention assistance
program.

The Department shall establish a voluntary pollution
prevention assistance program designed to assist all
persons in promoting pollution prevention measuresin
the Commonwealth. The program shall emphasize
assistance to local governments and businesses that
have inadequate technical and financia resources to
obtain information and to assess and implement
pollution prevention measures. The program may
include, but shall not be limited to:

1. Establishment of a pollution prevention
clearinghouse for al available information concerning
waste reduction, waste minimization, source

reduction, economic and energy savings, and pollution
prevention;

2. Assistance in transferring information concerning
pollution prevention technol ogies through workshops,
conferences and handbooks;

3. Cooperation with university programs to develop
pollution prevention curricula and training;

4. Technical assistance to generators of toxic or
hazardous substances, including onsite consultation to
identify alternative methods that may be applied to
prevent pollution; and

5. Researching and recommending incentive programs
for innovative pollution prevention programs.

To be digible for onsite technical assistance, a
generator of toxic or hazardous substances must agree
to alow information regarding the results of such
assistance to be shared with the public, provided that
the identity of the generator shall be made available
only with its consent and trade-secret information
shall remain protected.

§ 10.1-1425.13. Pollution prevention advisory panels.
The Director is authorized to name qualified persons
to pollution prevention advisory panelsto assist the
Department in administering the pollution prevention
assistance program. Panels shal include members
representing different areas of interest in and potential
support for pollution prevention, including industry,
education, environmenta and public interest groups,
state government and local government.

§ 10.1-1425.14. Pilot projects.

The Department may sponsor pilot projects to develop
and demonstrate innovative technologies and methods
for pollution prevention. The results of all such
projects shal be available for use by the public, but
trade secret information shall remain protected.

§ 10.1-1425.15. Waste exchange.

The Department may establish an industria
environmenta waste material exchange that provides
for the exchange, between interested persons, of
information concerning (i) particular quantities of
industrial environmental waste available for recovery;
(i) persons interested in acquiring certain types of
industrial environmental waste for purposes of
recovery; and (iii) methods for the trestment and
recovery of industrial environmental waste. The
industrial environmental waste materials exchange
may be operated under one or more reciprocity
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agreements providing for the exchange of the
information for similar information from a program
operated in another state. The Department may
contract for a private person or public entity to
establish or operate the industrial environmental waste
materials exchange. The Department may prescribe
rules concerning the establishment and operation of
the industrial environmental waste materials
exchange, including the setting of subscription feesto
offset the cost of participating in the exchange.

§ 10.1-1425.16. Trade secret protection.

All trade secrets obtained pursuant to this article by
the Department or its agents shall be held as
confidential.

§10.1-1425.17. Evauation report.

The Department shall submit an annual report to the
Governor and the appropriate committees of the
Genera Assembly. The report shall include an
evaluation of its pollution prevention activities. The
report shall be submitted by December 1 of each year,
beginning in 1994. The report shall include, to the
extent available, information regarding progressin
expanding pollution prevention activities in the
Commonwealth.

§ 10.1-1425.18. Pollution prevention grants.

The Department may make grants to identify pollution
prevention opportunities and to study or determine the
feasibility of applying specific technologies and
methods to prevent pollution. Persons who use,
generate or release environmental waste may receive
grants under this section.

8 10.1-1425.19. Inspections and enforcement actions
by the Department.

A. The Department shall seek to ensure, where
appropriate, that any inspections conducted pursuant
to Chapters 13 (§ 10.1-1300 et seq.) and 14 (8 10.1-
1400 et seq.) of thistitle and Chapter 3.1 (8 62.1-44.2
et seqg.) of Title 62.1 (i) are multimedia in approach;
(i) are performed by teams of ingpectors authorized to
represent the air, water and solid waste programs
within the Department; and (iii) minimize duplication
of inspections, reporting requirements, and
enforcement efforts.

B. The Department may alow any person found to be
violating any law or standard for which the
Department has enforcement jurisdiction to develop a

plan to reduce the use or generation of toxic or
hazardous substances through pollution prevention
incentives or initiatives and, to the maximum extent
possible, implement the plan as part of coming into
compliance with the violated law or standard. This
shall in no way affect the Commonwealth's ability and
responsibility to seek penalties in enforcement
activities.

§ 10.1-1425.20. Findings and intent.

A. The General Assembly finds that:

1. The management of solid waste can pose awide
range of hazards to public health and safety and to the
environment;

2. Packaging comprises a significant percentage of the
overall waste stream;

3. The presence of heavy metalsin packaging isa
concern because of the potential presence of heavy
metals in residue from manufacturers recycling
processes, in emissions or ash when packaging is
incinerated, or in leachate when packaging is
landfilled; and

4. Lead, mercury, cadmium, and hexavaent
chromium, on the basis of scientific and medical
evidence, are of particular concern.

B. It isthe intent of the General Assembly to:

1. Reduce the toxicity of packaging;

2. Eliminate the addition of heavy metasto
packaging; and

3. Achieve reductions in toxicity without impeding or
discouraging the expanded use of recovered materia
in the production of products, packaging, and its
components.

§ 10.1-1425.21. Definitions.

Asused in this article, unless the context requires a
different meaning:

"Distributor”" means any person who takestitle to
products or packaging purchased for resale.
"Intentional introduction” means the act of
deliberately using aregulated heavy meta in the
formulation of a package or packaging component
where its continued presence in the fina package or
packaging component is to provide a specific
characteristic or quality. The use of aregulated heavy
metal as a processing agent or intermediate to impart
certain chemica or physical changes during
manufacturing, whereupon the incidental retention of
aresidue of the metal in the final package or
packaging component is neither desired nor deliberate
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is not considered to be "intentional introduction™
where the final package or packaging component isin
compliance with subsection C of § 10.1-1425.22.
"Manufacturer” means any person that produces
products, packages, packaging, or components of
products or packaging.

"Package" means any container which provides a
means of marketing, protecting, or handling a product,
including a unit package, intermediate package, or a
shipping container, as defined in the American
Society for Testing and Materials (ASTM)
specification D996. The term includes, but is not
limited to, unsealed receptacles such as carrying cases,
crates, cups, pails, rigid foil and other trays, wrapping
and wrapping film, bags, and tubs.

"Packaging component” means any individual
assembled part of a package, including, but not
limited to, interior and exterior blocking, bracing,
cushioning, weatherproofing, exterior strapping,
coatings, closures, inks, and labels. Tin-plated steel
that meets ASTM specification A-623 shdl be
considered as a single package component. Electro-
galvanized coated stedl that meets ASTM
specification A-525, and hot-dipped coated galvanized
steel that meets ASTM specification A-879 shall be
treated in the same manner astin-plated stedl.

8 10.1-1425.22. Schedule for removal of incidental
amounts of heavy metals.

A. On and after July 1, 1995, no manufacturer or
distributor shall offer for sale, sell, or offer for
promotiona purposes in the Commonwedth a
package or packaging component which includes, in
the package itself or in any packaging component,
inks, dyes, pigments, adhesives, stabilizers, or any
other additives containing lead, cadmium, mercury, or
hexavalent chromium which has been intentionally
introduced as an e ement during manufacturing or
distribution, and which exceeds a concentration level
established by this article. This prohibition shall not
apply to the incidental presence of any of these
elements in a package or packaging component.

B. Onand after July 1, 1995, no manufacturer or
distributor shall offer for sale, sall, or offer for
promotiona purposes in the Commonwealth a product
in a package which includes, in the package itself or in
any of the packaging components, inks, dyes,
pigments, adhesives, stabilizers, or any other additives
containing lead, cadmium, mercury, or hexavalent
chromium which has been intentionally introduced as

an element during manufacturing or distribution, and
which exceeds a concentration level established by
this article. This prohibition shall not apply to the
incidental presence of any of these elementsin a
package or packaging component.

C. The sum of the concentration levels of lead,
cadmium, mercury, and hexavalent chromium present
in a package or packaging component shall not exceed
thefollowing:

1. Six hundred parts per million by weight on and
after July 1, 1995;

2. Two hundred fifty parts per million by weight on
and after July 1, 1996; and

3. One hundred parts per million by weight on and
after July 1, 1997.

D. Concentration levels of lead, cadmium, mercury,
and hexavalent chromium shall be determined using
ASTM test methods, as revised, or U.S.
Environmental Protection Agency Test Methods for
Evaluating Solid Waste, SW 846, as revised.

§ 10.1-1425.23. Exemptions.

The following packaging and packaging components
shall be exempt from the requirements of this Act:

1. Packaging or packaging components with a code
indicating a date of manufacture prior to July 1, 1995;
2. Packages or packaging components to which lead,
cadmium, mercury or hexavaent chromium has been
added in the manufacturing, forming, printing or
distribution process in order to comply with health or
safety requirements of federal law, provided that (i)
the manufacturer of a package or packaging
component must petition the Board for any exemption
for a particular package or packaging component; (ii)
the Board may grant an exemption for up to two years
if warranted by the circumstances; and (iii) such an
exemption may, upon reapplication for exemption and
meeting the criterion of this subdivision, be renewed
at two-year intervas,

3. Packages and packaging components to which lead,
cadmium, mercury or hexavaent chromium has been
added in the manufacturing, forming, printing or
distribution process for which there is no feasible
alternative, provided that (i) the manufacturer of a
package or packaging component must petition the
Board for any exemption for a particular package or
packaging component; (ii) the Board may grant an
exemption for up to two years if warranted by the
circumstances; and (iii) such an exemption may, upon
reapplication for exemption and meeting the criterion
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of this subdivision, be renewed at two-year intervals.
For purposes of this subdivision, ause for which there
is no feasible aternative is one in which the regulated
substance is essential to the protection, safe handling,
or function of the package's contents;

4. Packages and packaging components that would not
exceed the maximum contaminant levels established
but for the addition of recovered or recycled materials;
and

5. Packages and packaging components used to
contain acoholic beverages, as defined in § 4.1-100,
bottled prior to July 1, 1992.

§ 10.1-1425.24. Certificate of compliance.

A. On and after July 1, 1995, each manufacturer or
distributor of packaging or packaging components
shall make available to purchasers, the Department,
and the public, upon request, certificates of
compliance which state that the manufacturer's or
distributor's packaging or packaging components
comply with, or are exempt from, the requirements of
this article.

B. If the manufacturer or distributor of the package or
packaging component reformulates or creates a new
package or packaging component that resultsin an
increase in the level of heavy metals higher than the
origind certificate of compliance, the manufacturer or
distributor shall provide an amended or new certificate
of compliance for the reformulated package or
packaging component.

§ 10.1-1425.25. Promulgation of regulations.

The Board may promulgate regulations if regulations
are necessary to implement and manage the provisions
of this article. The Director is authorized to name
qualified persons to an advisory panel of affected
interests and the public to assist the Department in
implementing the provisions of this article.

§ 10.1-1425.26. Cathode ray tube special waste
recycling program.

A. As used in this section "cathode ray tube' means an
intact glass tube used to provide the visual display in
televisions, computer monitors, oscilloscopes and
similar scientific equipment, but does not include the
other components of an electronic product containing
a cathode ray tube even if the product and the cathode
ray tube are disassembled.

B. The Board shall promulgate regulations to
encourage cathode ray tube and electronics recycling.

C. Any locality may, by ordinance, prohibit the
disposal of cathode ray tubesin any privately operated
landfill within its jurisdiction, provided the locality
has implemented a recycling program that is capable
of handling al cathode ray tubes generated within its
jurisdiction. However, no such ordinance shall contain
any provision that penalizes anyone other than the
initial generator of such cathode ray tubes.

8 10.1-1426. Permits required; waiver of
requirements; reports; conditional permits.

A. No person shal transport, store, provide treatment
for, or dispose of a hazardous waste without a permit
from the Director.

B. Any person generating, transporting, storing,
providing treatment for, or disposing of a hazardous
waste shall report to the Director, by such date as the
Board specifies by regulation, the following: (i) his
name and address, (ii) the name and nature of the
hazardous waste, and (iii) the fact that heis
generating, transporting, storing, providing treatment
for or disposing of a hazardous waste. A person who
is an exempt small quantity generator of hazardous
wastes, as defined by the administrator of the
Environmental Protection Agency, shall be exempt
from the requirements of this subsection.

C. Any permit shall contain the conditions or
requirements required by the Board's regulations and
the federal acts.

D. Upon the issuance of an emergency permit for the
storage of hazardous waste, the Director shall notify
the chief administrative officer of the local
government for the jurisdiction in which the permit
has been issued.

E. The Director may deny an application under this
article on any grounds for which a permit may be
amended, suspended or revoked listed under
subsection A of § 10.1-1427.

F. Any locality or state agency may collect hazardous
waste from exempt small quantity generators for
shipment to a permitted treatment or disposal facility
if done in accordance with (i) a permit to store, treat,
or dispose of hazardous waste issued pursuant to this
chapter or (ii) a permit to transport hazardous waste,
and the wastes collected are stored for no more than
10 days prior to shipment to a permitted trestment or
disposd facility. If household hazardous waste is
collected and managed with hazardous wastes
collected from exempt small quantity generators, all
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waste shall be managed in accordance with the
provisions of this subsection.

§ 10.1-1427. Revocation, suspension or amendment of
permits.

A. Any permit issued by the Director pursuant to this
article may be revoked, amended or suspended on any
of the following grounds or on such other grounds as
may be provided by the regulations of the Board:

1. The permit holder has violated any regulation or
order of the Board, any condition of a permit, any
provision of this chapter, or any order of a court,
where such violation (i) resultsin arelease of harmful
substances into the environment, (ii) poses a threat of
release of harmful substances into the environment,
(iii) presents a hazard to human hedlth, or (iv) is
representative of a pattern of serious or repeated
violations which, in the opinion of the Director,
demonstrates the permittee's disregard for or inability
to comply with applicable laws, regulations or
requirements;

2. The person to whom the permit was issued
abandons, sdlls, leases or ceases to operate the facility
permitted;

3. Thefacilities used in the transportation, storage,
treatment or disposal of hazardous waste are operated,
located, constructed or maintained in such a manner as
to pose a substantial present or potential hazard to
human health or the environment, including pollution
of air, land, surface water or ground water;

4. Such protective construction or equipment asis
found to be reasonable, technologically feasible and
necessary to prevent substantial present or potential
hazard to human health and welfare or the
environment has not been installed at afacility used
for the storage, treatment or disposal of a hazardous
waste; or

5. Any key personnel have been convicted of any of
the following crimes punishable as felonies under the
laws of the Commonwealth or the equivalent thereof
under the laws of any other jurisdiction: murder;
kidnapping; gambling; robbery; bribery; extortion;
crimina usury; arson; burglary; theft and related
crimes, forgery and fraudulent practices; fraud in the
offering, sae, or purchase of securities; ateration of
motor vehicle identification numbers; unlawful
manufacture, purchase, use or transfer of firearms;
unlawful possession or use of destructive devices or
explosives; violation of the Drug Control Act (8 54.1-
3400 et seq.); racketeering; violation of antitrust laws;

or has been adjudged by an administrative agency or a
court of competent jurisdiction to have violated the
environmental protection laws of the United States,
the Commonweadlth, or any other state and the
Director determines that such conviction or
adjudication is sufficiently probative of the applicant's
inability or unwillingness to operate the facility in a
lawful manner, as to warrant denia, revocation,
amendment or suspension of the permit.

In making such determination, the Director shall
consider:

a. The nature and details of the acts attributed to key
personnel;

b. The degree of culpability of the applicant, if any;

c. The applicant's policy or history of discipline of key
personnd for such activities;

d. Whether the applicant has substantially complied
with al rules, regulations, permits, orders and statutes
applicable to the applicant's activities in Virginia

e. Whether the applicant has implemented formal
management control to minimize and prevent the
occurrence of such violations; and

f. Mitigation based upon demonstration of good
behavior by the applicant including, without
limitation, prompt payment of damages, cooperation
with investigations, termination of employment or
other relationship with key personnel or other persons
responsible for the violations or other demonstrations
of good behavior by the applicant that the Director
finds relevant to his decision.

B. The Director may amend or attach conditionsto a
permit when:

1. Thereis asignificant change in the manner and
scope of operation which may require new or
additional permit conditions or safeguards to protect
the public health and environment;

2. Thereisfound to be a possibility of pollution
causing significant adverse effects on the air, land,
surface water or ground water;

3. Investigation has shown the need for additional
equipment, construction, procedures and testing to
ensure the protection of the public health and the
environment from significant adverse effects; or

4. The amendment is necessary to meet changesin
applicable regulatory requirements.

C. If the Director finds that hazardous wastes are no
longer being stored, treated or disposed of at afacility
in accordance with Board regulations, the Director
may revoke the permit issued for such facility or, asa
condition to granting or continuing in effect a permit,
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may require the person to whom the permit was issued
to provide perpetual care and surveillance of the
facility.

§ 10.1-1428. Financial responsibility for abandoned
facilities; penalties.

A. The Board shall promulgate regulations which
ensure that, if afacility in which hazardous waste is
stored, treated, or disposed is closed or abandoned, the
costs associated with protecting the public health and
safety from the consequences of such abandonment
may be recovered from the person abandoning the
facility.

B. Such regulations may include bonding
regquirements, the creation of atrust fund to be
maintained within the Department, self-insurance,
other forms of commercial insurance, or other
mechanisms that the Department deems appropriate.
Regulations governing the amount thereof shall take
into consideration the potentia for contamination and
injury by the hazardous waste, the cost of disposal of
the hazardous waste and the cost of restoring the
facility to a safe condition.

C. No state agency shall be required to comply with
such regulations.

D. Forfeiture of any financial obligation imposed
pursuant to this section shall not relieve any holder of
apermit issued pursuant to this article of any other
legal obligations for the consequences of
abandonment of any facility.

E. Any funds forfeited pursuant to this section and the
regulations of the Board shall be paid to the county,
city or town in which the abandoned facility is
located. The county, city or town in which the facility
is located shdl expend the forfeited funds as
necessary to restore and maintain the facility in a safe
condition.

F. Any person who knowingly and willfully abandons
a hazardous waste management facility without proper
closure or without providing adequate financia
assurance instruments for such closure shdll, if such
failure to close results in a significant harm or an
imminent and substantia threat of significant harm to
human health or the environment, be liable to the
Commonweslth and any political subdivision for the
costs incurred in abating, controlling, preventing,
removing, or containing such harm or threat.

Any person who knowingly and willfully abandons a
hazardous waste management facility without proper
closure or without providing adequate financial

assurance instruments for such closure shall, if such
failure to close results in a significant harm or an
imminent and substantia threat of significant harm to
human health or the environment, be guilty of a Class
4 felony.

8 10.1-1429. Notice of release of hazardous substance.
Any person responsible for the release of a hazardous
substance from afixed facility which poses an
immediate or imminent threat to public health and
who is required by law to notify the National
Response Center shall notify the chief administrative
officer or his designee of the local government of the
jurisdiction in which the release occurs and shdl also
notify the Department.

§ 10.1-1429.1. Repealed.
§ 10.1-1429.2. Repedled.
§ 10.1-1429.3. Repedled.
§ 10.1-1429.4. Repedled.

[NOTE: §10.1-1429.5. VirginiaVoluntary
Remediation Fund established; uses. This sectionis
not set out. The language does not take effect unless
an appropriation effectuating the purposes of the 2001
Acts, Chapter 587, is included in an appropriation act
up through the 2004 Appropriation Act.]

§ 10.1-1430. Authority of Governor to enter into
agreements with federal government; effect on federa
licenses.

The Governor is authorized to enter into agreements
with the federal government providing for
discontinuance of the federal government's

responsi bilities with respect to low-level radioactive
waste and the assumption thereof by the
Commonwealth.

§ 10.1-1431. Authority of Board to enter into
agreements with federal government, other states or
interstate agencies; training programs for personnel.
A. The Board, with the prior approva of the
Governor, is authorized to enter into agreements with
the federal government, other states or interstate
agencies, whereby the Commonwedlth will perform,
on a cooperative basis with the federal government,
other states or interstate agencies, inspections or other
functions relating to control of low-level radioactive
waste.

WASTE STATUTES - 2004
PAGE 41 OF 53



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

B. The Board may ingtitute programsto train
personnel to carry out the provisions of this article
and, with the prior approva of the Governor, may
make such personnel available for participation in any
program of the federal government, other states or
interstate agencies in furtherance of this chapter.

8 10.1-1432. Further powers of Board.

The Board shall have the power, subject to the
approval of the Governor:

1. To acquire by purchase, exercise the right of
eminent domain as provided in Chapter 2 (§ 25.1-200
et seqg.) of Title 25.1 grant, gift, devise or otherwise,
the fee smpletitle to or any acceptable lesser interest
in any lands, selected in the discretion of the Board as
congtituting necessary, desirable or acceptable sites
for low-level radioactive waste management,
including lands adjacent to a project site asin the
discretion of the Board may be necessary or suitable
for restricted areas. In all instances lands that are to be
designated as radioactive waste materia sites shal be
acquired in fee simple absolute and dedicated in
perpetuity to such purpose;

2. To convey or lease, for such term asin the
discretion of the Board may be in the public interest,
any lands so acquired, either for afair and reasonable
consideration or solely or partly as an inducement to
the establishment or location in the Commonwealth of
any scientific or technological facility, project,
satellite project or nuclear storage area; but subject to
such restraints as may be deemed proper to bring
about areversion of title or termination of any lease if
the grantee or lessee ceases to use the premises or
facilities in the conduct of business or activities
consistent with the purposes of this article. However,
radioactive waste material sites may be leased but
may not otherwise be disposed of except to another
department, agency or ingtitution of the
Commonwedlth or to the United States;

3. To assume responsibility for perpetual custody and
maintenance of radioactive waste held for custodial
purposes at any publicly or privately operated facility
located within the Commonwesdlth if the parties
operating such facilities abandon their responsibility
and whenever the federal government or any of its
agencies has not assumed the responsibility. In such
event, the Board may collect fees from private or
public parties holding radioactive waste for perpetual
custodia purposesin order to finance such perpetua
custody and maintenance as the Board may undertake.

The fees shall be sufficient in each individual case to
defray the estimated cost of the Board's custodial
management activities for that individua case. All
such fees, when received by the Board, shal be
credited to a specia fund of the Department, shall be
used exclusively for maintenance costs or for
otherwise satisfying custodial and maintenance
obligations; and

4. To enter into an agreement with the federal
government or any of its authorized agencies to
assume perpetual maintenance of lands donated,
leased, or purchased from the federal government or
any of its authorized agencies and used as custodial
sites for radioactive waste.

§ 10.1-1433. Definitions.

Asused in this article, unless the context requires a
different meaning:

"Applicant" means the person applying for a
certification of site suitability or submitting a notice of
intent to apply therefor.

"Application" means an application to the Board for a
certification of site suitability.

"Certification of site suitability" or "certification”
means the certification issued by the Board pursuant
to this chapter.

"Criterid’ means the criteria adopted by the Board,
pursuant to § 10.1-1436.

"Fund" means the Technical Assistance Fund created
pursuant to § 10.1-1448.

"Hazardous waste facility" or "facility" means any
facility, including land and structures, appurtenances,
improvements and equipment for the treatment,
storage or disposal of hazardous wastes, which
accepts hazardous waste for storage, treatment or
disposal. For the purposes of this article, it does not
include: (i) facilities which are owned and operated by
and exclusively for the on-site treatment, storage or
disposal of wastes generated by the owner or operator;
(i) facilities for the treatment, storage or disposal of
hazardous wastes used principally asfuelsin an on-
site production process; (iii) facilities used exclusively
for the pretreatment of wastes discharged directly to a
publicly owned sewage treatment works.

"Hazardous waste management facility permit” means
the permit for a hazardous waste management facility
issued by the Director or the U.S. Environmental
Protection Agency.
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"Host community" means any county, city or town
within whose jurisdictional boundaries construction of
a hazardous waste facility is proposed.

"On-site" means facilities that are located on the same
or geographically contiguous property which may be
divided by public or private right- of-way, and the
entrance and exit between the contiguous propertiesis
at a crossroads intersection so that the accessis by
crossing, as opposed to going aong, the right-of -way.
On-site a'so means noncontiguous properties owned
by the same person but connected by a right-of-way
which the owner controls and to which the public does
not have access.

"Operator" means a person who is responsible for the
overdl operation of afacility.

"Owner" means a person who owns a facility or a part
of afacility.

"Storage”" means the containment or holding of
hazardous wastes pending treatment, recycling, reuse,
recovery or disposal.

"Treatment" means any method, technique or process,
including incineration or neutralization, designed to
change the physical, chemical or biological character
or composition of any hazardous waste to neutraize it
or to render it less hazardous or nonhazardous, safer
for transport, amenable to recovery or storage or
reduced in volume.

§ 10.1-1434. Additional powers and duties of the
Board.

A. In addition to its other powers and duties, with
regard to hazardous waste the Board shall have the
power and duty to:

1. Require that hazardous waste is treated, stored and
disposed of properly;

2. Provide information to the public regarding the
proper methods of hazardous waste disposal;

3. Establish procedures, where feasible, to eliminate
or reduce the disproportionate burden which may be
placed on a community in which is located a
hazardous waste treatment, storage or disposal
facility, by any means appropriate, including
mitigation or compensation;

4. Require that the Department compiles, maintains,
and makes available to the public, information on the
use and availability of conflict resolution techniques
so that controversies and conflicts over the local
impacts of hazardous waste facility siting decisions
may be resolved by negotiation, mediation or similar
techniques;

5. Encourage, whenever possible, aternativesto land
buria of hazardous wastes, which will reduce,
separate, neutralize, recycle, exchange or destroy
hazardous wastes,; and

6. Regulate hazardous waste treatment, storage and
disposal facilities and require that the costs of long-
term post-closure care and maintenance of these
facilitiesis born by ther owners and operators.

B. In addition to its other powers and duties, with
regard to certification of hazardous waste facility sites
the Board shall have the power and duty to:

1. Subject to the approval of the Governor, request the
use of the resources and services of any state
department or agency for technica assistancein the
performance of the Board's duties;

2. Hold public meetings or hearings on any matter
related to the siting of hazardous waste fecilities;

3. Coordinate the preparation of and to adopt criteria
for the siting of hazardous waste fecilities;

4. Grant or deny certification of Site approval for
construction of hazardous waste facilities;

5. Promulgate regulations and procedures for approval
of hazardous waste facility sites;

6. Adopt a schedule of fees to charge applicants and to
collect fees for the cost of processing applications and
site certifications; and

7. Perform any acts authorized by this chapter under,
through or by means of its own officers, agents and
employees, or by contract with any person.

§ 10.1-1435. Certification of site approval required;
"construction” defined; remedies.

A. No person shall construct or commence
construction of a hazardous waste facility without first
obtaining a certification of site approval by the Board
in the manner prescribed herein. For the purpose of
this section, "construct” and "construction” mean (i)
with respect to new facilities, the significant alteration
of adtetoinstal permanent equipment or structures
or the ingtallation of permanent equipment or
structures; (ii) with respect to existing facilities, the
alteration or expansion of existing structures or
facilitiesto initially accommodate hazardous waste,
any expansion of more than fifty percent of the area or
capacity of an existing hazardous waste facility, or
any change in design or process of a hazardous waste
facility that will, in the opinion of the Board, result in
asubstantialy different type of facility. Construction
does not include preliminary engineering or site
surveys, environmental studies, site acquisition,
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acquisition of an option to purchase or activities
normally incident thereto.

B. Upon receiving a written request from the owner or
operator of the facility, the Board may allow, without
going through the procedures of this article, any
changesin the facilities which are designed to:

1. Prevent athreat to human health or the environment
because of an emergency situation;

2. Comply with federa or state laws and regulations;
or

3. Demonstrably result in safer or environmentally
more acceptable processes.

C. Any person violating this section may be enjoined
by the circuit court of the jurisdiction wherein the
facility islocated or the proposed facility isto be
located. Such an action may be instituted by the
Board, the Attorney Generd, or the political
subdivision in which the violation occurs. In any such
action, it shall not be necessary for the plaintiff to
plead or prove irreparable harm or lack of an adequate
remedy at law. No person shall be required to post any
injunction bond or other security under this section.
No action may be brought under this section after a
certification of site approval has been issued by the
Board, notwithstanding the pendency of any appeals
or other challenges to the Board's action. In any action
under this section, the court may award reasonable
costs of litigation, including attorney and expert
witness fees, to any party if the party substantially
prevails on the merits of the case and if in the
determination of the court the party against whom the
costs are awarded has acted unreasonably.

§10.1-1436. Site approval criteria.

A. The Board shall promulgate criteriafor approval of
hazardous waste facility sites. The criteria shall be
designed to prevent or minimize the location,
congtruction, or operation of a hazardous waste
facility from resulting in (i) any significant adverse
impact on the environment and natural resources, and
(i) any significant adverse risks to public health,
safety or welfare. The criteria shal aso be designed to
eiminate or reduce to the extent practicable any
significant adverse impacts on the quaity of life in the
host community and the ability of its inhabitants to
maintain quiet enjoyment of their property. The
criteria shal ensure that previoudy approved local
comprehensive plans are considered in the
certification of hazardous waste facility sites.

B. To avoid, to the maximum extent feasible,
duplication with existing agencies and their areas of
responsibility, the criteria shall reference, and the
Board shal list in the draft and final certifications
required hereunder, the agency approvals required and
areas of responsibility concerning a site and its
operation. The Board shall not review or make
findings concerning the adeguacy of those agency
approvals and areas of responsibility.

C. The Board shall make reasonable efforts to reduce
or eliminate duplication between the criteria and other
applicable regulations and requirements.

D. The criteria may be amended or modified by the
Board at any time.

8 10.1-1437. Notice of intent to file application for
certification of site approval.

A. Any person may submit to the Board a notice of
intent to file an application for a certification of site
approva. The notice shall be in such form asthe
Board may prescribe by regulation. Knowingly
falsfying information, or knowingly withholding any
material information, shall void the notice and shall
congtitute a felony punishable by confinement in the
penitentiary for one year or, in the discretion of the
jury or the court trying the case without ajury,
confinement in jail for not more than twelve months, a
fine of not more than $10,000, or both.

Any state agency filing a notice of intent shall include
therein a statement explaining why the
Commonwealth desires to build a hazardous waste
facility and how the public interest would be served
thereby.

B. Within forty-five days of receipt of such anotice,
the Board shall determine whether it is complete. The
Board shall regject any incomplete notice, advise the
applicant of the information required to complete it,
and allow reasonable time to correct any deficiencies.
C. Upon receipt of the notice, the Board, at the
applicant's expense, shall:

1. Deliver or cause to be delivered a copy of the notice
of intent together with a copy of this article to the
governing body of each host community and to each
person owning property immediately adjoining the
site of the proposed facility; and

2. Have an informative description of the notice
published in a newspaper of genera circulation in
each host community once each week for four
successive weeks. The description shall include the
name and address of the applicant, a description of the
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proposed facility and its location, the places and times
where the notice of intent may be examined, the
address and telephone number of the Board or other
state agency from which information may be obtained,
and the date, time and location of the initia public
briefing meeting on the notice.

8 10.1-1438. Powers of governing body of host
community; technical assistance.

A. The governing body of a host community shall
have the power to:

1. Hire and pay consultants and other experts on
behalf of the host community in matters pertaining to
the siting of the facility;

2. Receive and disburse moneys from the fund, and
any other moneys as may be available; and

3. Enter into a contract, which may be assignable at
the parties option, binding upon the governing body
of the host community and enforceable against it and
future governing bodies of the host community in any
court of competent jurisdiction, with an applicant by
signing a siting agreement pursuant to § 10.1-1442.
B. The Board shall make available to the governing
body from the fund a reasonable sum of money to be
determined by the Board. This shall be used by the
governing body to hire consultants to provide it with
technical assistance and information necessary to aid
the governing body in its review of the siting
proposal, negotiations with the applicant and the
development of a siting agreement.

Unused moneys from the fund shall be returned to the
Board. The governing body shal provide the Board
with a certified accounting statement of any moneys
expended from the fund.

C. The governing body of the host community may
appoint aloca advisory committee to facilitate
communication and the exchange of information
among the local government, the community, the
applicant and the Board.

D. Notwithstanding the foregoing provisions of this
article, the governing body of a host community may
notify the Board, within fifteen days after the briefing
meeting pursuant to § 10.1-1439, that it has elected to
waive further participation under the provisions of this
article. After receiving notification from the host
community, the Board may issue certification of site
approva without further participation by the host
community under the provisions of this section and §
10.1-1442. Nothing shdl prevent a host community
from submitting comments on the application or

participating in any public hearing or meeting held
pursuant to this chapter, nor shal the host community
be precluded from enforcing its regulations and
ordinances as provided by subsection G of § 10.1-
1446.

8§ 10.1-1439. Briefing meetings.

A. Not more than seventy-five nor less than sixty days
after the delivery of the notice of intent to the host
community, the Board shall conduct a briefing
meeting in or in reasonable proximity to the host
community. A quorum of the Board shall be present.
Notice of the date, time, place and purpose of the
briefing session shall be prepared by the Board and
shall accompany the notice of intent delivered
pursuant to subdivision 1 of subsection C of § 10.1-
1437 and shadl be included in the notice published
pursuant to subdivision 2 of subsection C of § 10.1-
1437.

At least one representative of the applicant shall be
present at the briefing meeting.

The Board shall adopt procedures for the conduct of
briefing meetings. The briefing meeting shall provide
information on the proposed site and facility and
comments, suggestions and questions thereon shall be
received.

B. The Board may conduct additiona briefing
mestings a any time in or near a host community,
provided that at least fifteen daysin advance of a
meeting, notice of the date, time, place and purpose of
the meeting is delivered in writing to the applicant,
each member of the governing body and to al owners
of property adjoining the proposed site.

C. A stenographic or eectronic record shall be made
of dl briefing meetings. The record shal be available
for inspection during normal business hours.

§ 10.1-1440. Impact anaysis.

A. The applicant shall submit to the Board a draft
impact anaysis for the proposed facility within ninety
days after the initial briefing meeting. At the
applicant's expense, copies of the draft impact analysis
shall be furnished as follows: five to the host
community, and one to each person owning property
adjoining the site of the proposed facility. At least one
copy shall be made available at a convenient location
in the host community for public inspection and
copying during normal business hours.

B. The draft impact analysis shal include a detailed
assessment of the project's suitability with respect to

WASTE STATUTES - 2004
PAGE 45 OF 53



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

the criteria and other information the Board may
require by regulation.

C. The Board, at the applicant's expense, shall cause
notice of the filing of the draft impact anaysisto be
made in the manner provided in § 10.1-1447 within
ten days of receipt. The notice shal include (i) a
genera description of the analysis, (ii) alist of
recipients, (iii) adescription of the places and times
that the analysis will be available for inspection, (iv) a
description of the Board's procedures for receiving
comments on the analysis, and (V) the addresses and
telephone numbers for obtaining information from the
Board.

D. The Board shdl alow forty-five days after
publication of notice for comment on the draft impact
analysis. No sooner than thirty and no more than forty
days after publication of notice of the draft impact
analysis, the Board shall conduct a public meeting on
the draft impact analysisin or near the host
community. The meeting shal be for the purpose of
explaining, answering questions and receiving
comments on the draft impact anaysis. A
representative of the governing body and a
representative of the applicant shall be present at the
meeting.

E. Within ten days after the close of the comment
period, the Board shdl forward to the applicant a copy
of al comments received on the draft impact analysis,
together with its own comments.

F. The applicant shal prepare and submit afina
impact analysis to the Board after receiving the
comments. The final impact analysis shall reflect the
comments as they pertain to each of the items listed in
subsection B of this section. Upon request, a copy of
the final impact analysis shall be provided by the
applicant to each of the persons who received the draft
impact analysis.

G. This section shall not apply when the host
community has elected to waive participation under
subsection D of § 10.1-1438.

§ 10.1-1441. Application for certification of site
approval.

A. At any time within six months after submission of
the final impact anaysis, the applicant may submit to
the Board an application for certification of site
approva. The application shall contain:

1. Conceptual engineering designs for the proposed
facility;

2. A detailed description of the facility's suitability to
meet the criteria promulgated by the Board, including
any design and operation measures that will be
necessary or otherwise undertaken to meet the criteria;
and

3. A diting agreement, if one has been executed
pursuant to subsection C of § 10.1-1442, or, if none
has been executed, a statement to that effect.

B. The application shall be accompanied by whatever
fee the Board, by regulation, prescribes pursuant to 8
10.1-1434.

C. The Board shall review the application for
completeness and notify the applicant within fifteen
days of receipt that the application is incomplete or
complete.

If the application is incomplete, the Board shall advise
the applicant of the information necessary to make the
application complete. The Board shall take no further
action until the application is complete.

If the application is complete, the Board shall direct
the applicant to furnish copies of the application to the
following: five to the host community, oneto the
Director, and one to each person owning property
adjoining the proposed site. At least one copy of the
application shall be made available by the applicant
for ingpection and copying at a convenient placein a
host community during normal business hours.

D. The Board shall cause notice of the application to
be made in the manner provided in § 10.1-1447 and
shall notify each governing body that upon publication
of the notice the governing body shall conclude all
negotiations with the applicant within thirty days of
publication of the notice. The applicant and the
governing body may, by agreement, extend the time
for negotiation to afixed date and shall forthwith
notify the Board of this date. The Board may aso
extend the time to a fixed date for good cause shown.
If the host community has waived participation under
the provisions of subsection D of § 10.1-1438, the
Board shdll, at the time that notice of the application is
made, request that the governing body submit, within
thirty days of receiving notice, a report meeting the
requirements of subdivision 2 of subsection E of this
section.

E. At the end of the period specified in subsection D
of this section, a governing body shall submit to the
Board and to the applicant areport containing:

1. A complete siting agreement, if any, or in case of
failure to reach full agreement, a description of points
of agreement and unresolved points; and
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2. Any conditions or restrictions on the construction,
operation or design of the facility that are required by
local ordinance.

F. If the report is not submitted within the time
required, the Board may proceed as specified in
subsection A of § 10.1-1443.

G. The applicant may submit comments on the report
of the governing body at any time prior to the issuance
of the draft certification of site approval.

H. Notwithstanding any other provision of this
chapter, if the host community has notified the Board,
pursuant to subsection D of § 10.1-1438, that it has
elected to waive further participation hereunder, the
Board shall so notify the applicant within fifteen days
of receipt of notice from the host community, and
shall advise the gpplicant of the time for submitting its
application for certification of site approvad. The
applicant shall submit its application within the time
prescribed by the Board, which time shall not be less
than ninety days unless the applicant agreesto a
shorter time.

§ 10.1-1442. Negotiations; siting agreement.

A. The governing body or its designated
representatives and the applicant, after submission of
notice of intent to file an application for certification
of site gpproval, may meet to discuss any matters
pertaining to the site and the facility, including
negotiations of a siting agreement. The time and place
of any meeting shall be set by agreement, but at least
forty-eight hours notice shall be given to members of
the governing body and the applicant.

B. The siting agreement may include any terms and
conditions, including mitigation of adverse impacts
and financial compensation to the host community,
concerning the facility.

C. The siting agreement shall be executed by the
signatures of (i) the chief executive officer of the host
community, who has been so directed by a majority
vote of the loca governing body, and (ii) the applicant
or authorized agent.

D. The Board shall assist in facilitating negotiations
between the loca governing body and the applicant.
E. No injunction, stay, prohibition, mandamus or other
order or writ shal lie against the conduct of
negotiations or discussions concerning a siting
agreement or against the agreement itself, except as
they may be conducted in violation of the provisions
of this chapter or any other state or federa law.

§ 10.1-1443. Draft certification of site approval.

A. Within thirty days after receipt of the governing
body's report or as otherwise provided in subsection F
of § 10.1-1441, the Board shall issue or deny a draft
certification of site approval.

When application is made pursuant to subsection H of
§10.1-1441, the Board shall issue or deny draft
certification of site approval within ninety days after
receipt of the completed application.

B. The Board may deny the application for
certification of site approval if it finds that the
applicant has failed or refused to negotiate in good
faith with the governing body for the purpose of
attempting to develop a siting agreement.

C. Thedraft certification of site approval shall specify
the terms, conditions and requirements that the Board
deems necessary to protect health, safety, welfare, the
environment and natural resources.

D. Copies of the draft certification of site approval,
together with notice of the date, time and place of
public hearing required under § 10.1-1444, shall be
delivered by the Board to the governing body of each
host community, and to persons owning property
adjoining the site for the proposed facility. At least
one copy of the draft certification shall be available at
a convenient location in the host community for
inspection and copying during normal business hours.

§ 10.1-1444. Public hearing on draft certification of
site approval.

A. The Board shall conduct a public hearing on the
draft certification not less than fifteen nor more than
thirty days after the first publication of notice. A
quorum of the Board shall be present. The hearing
shall be conducted in the host community.

B. Notice of the hearing shal be made at the
applicant's expense and in the manner provided in §
10.1-1447. It shal include:

1. A brief description of the terms and conditions of
the draft certification;

2. Information describing the date, time, place and
purpose of the hearing;

3. The name, address and tel egphone number of an
official designated by the Board from whom interested
persons may obtain access to documents and
information concerning the proposed facility and the
draft application;

4. A brief description of the rules and procedures to be
followed at the hearing and the time for receiving
comments; and
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5. The name, address and telephone number of an
official designated by the Board to receive written
comments on the draft certification.

C. The Board shdll designate a person to act as
hearing officer for the receipt of comments and
testimony at the public hearing. The hearing officer
shall conduct the hearing in an expeditious and
orderly fashion, according to such rules and
procedures as the Board shall prescribe.

D. A transcript of the hearing shall be made and shall
be incorporated into the hearing record.

E. Within fifteen days after the close of the hearing,
the hearing officer shall deliver a copy of the hearing
record to each member of the Board. The hearing
officer may prepare a summary to accompany the
record, and this summary shall become part of the
record.

8 10.1-1445. Final decision on certification of Site
approval.

A. Within forty-five days after the close of the public
hearing, the Board shall meet within or near the host
community and shall vote to issue or deny the
certification of site approval. The Board may include
in the certification any terms and conditions which it
deems necessary and appropriate to protect and
prevent injury or adverse risk to health, safety,
wedfare, the environment and natural resources. At
least seven days notice of the date, time, place and
purpose of the meeting shall be made in the manner
provided in § 10.1-1447. No testimony or evidence
will be received at the meeting.

B. The Board shall grant the certification of site
approvd if it finds.

1. That the terms and conditions thereof will protect
and prevent injury or unacceptable adverse risk to
hedlth, safety, welfare, the environment and natural
resources,

2. That the facility will comply and be consistent with
the criteria promulgated by the Board; and

3. That the applicant has made reasonable and
appropriate efforts to reach a siting agreement with
the host community including, though not limited to,
efforts to mitigate or compensate the host community
and its residents for any adverse economic effects of
the facility. This requirement shall not apply when the
host community has waived participation pursuant to
subsection D of § 10.1-1438.

C. The Board's decision to grant or deny certif ication
shall be based on the hearing record and shall be

accompanied by the written findings of fact and
conclusions upon which the decision was based. The
Board shdl provide the applicant and the governing
body of the host community with copies of the
decision, together with the findings and conclusions,
by certified mail.

D. The grant or denial of certification shall constitute
final action by the Board.

§ 10.1-1446. Effect of certification.

A. Grant of certification of Site gpprova shall
supersede any local ordinance or regulation that is
inconsistent with the terms of the certification.
Nothing in this chapter shall affect the authority of the
host community to enforce its regulations and
ordinances to the extent that they are not inconsistent
with the terms and conditions of the certification of
Site approval. Grant of certification shall not preclude
or excuse the applicant from the requirement to obtain
approva or permits under this chapter or other state or
federal laws. The certification shall continue in effect
until it is amended, revoked or suspended.

B. The certification may be amended for cause under
procedures and regulations prescribed by the Board.
C. The certification shall be terminated or suspended
(1) at the request of the owner of the facility; (ii) upon
afinding by the Board that conditions of the
certification have been violated in a manner that poses
asubstantial risk to health, safety or the environment;
(iii) upon termination of the hazardous waste facility
permit by the Director or the EPA Administrator; or
(iv) upon afinding by the Board that the applicant has
knowingly falsified or failed to provide materia
information required in the notice of intent and
application.

D. The fecility owner shall promptly notify the Board
of any changes in the ownership of the facility or of
any significant changes in capacity or design of the
facility.

E. Nothing in the certification shall congtitute a
defense to ligbility in any civil action involving
private rights.

F. The Commonwealth may not acquire any site for a
facility by eminent domain prior to the time
certification of site approval is obtained. However,
any agency or representative of the Commonwealth
may enter upon a proposed site pursuant to the
provisions of § 25.1-203.

G. The governing body of the host community shall
have the authority to enforce local regulations and
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ordinances to the extent provided by subsection A of
this section and the terms of the siting agreement. The
local governing body may be authorized by the Board
to enforce specified provisions of the certification.

§ 10.1-1447. Public participation; notice.

A. Public participation in the development, revision
and implementation of regulations and programs
under this chapter shall be provided for, encouraged
and assisted by the Board.

B. Whenever notice is required to be made under the
terms of this chapter, unless the context expressly and
exclusively provides otherwise, it shall be
disseminated as follows:

1. By publication once each week for two successive
weeks in a newspaper of general circulation within the
area to be affected by the subject of the notice;

2. By broadcast over one or more radio stations within
the area to be affected by the subject of the notice;

3. By mailing to each person who has asked to receive
notice; and

4. By such additional means as the Board deems
appropriate.

C. Every notice shdl provide a description of the
subject for which notice is made and shal include the
name and telephone number of a person from whom
additional information may be obtained.

§ 10.1-1448. Technica Assistance Fund.

A specid fund, to be known as the Technica
Assistance Fund, is created in the Office of the State
Treasurer. The Fund shall consist of appropriations
made to the Fund by the General Assembly. The
Board shall make moneys from the Fund available to
any host community for the purposes set out in
subsection C of § 10.1-1438.

§ 10.1-1449. Siting Dedicated Revenue Fund.
Thereis hereby established in the state treasury a
specia dedicated revenue fund to be designated as the
"Siting Dedicated Revenue Fund,” which shall consist
of fees and other payments made by applicants to
process applications for site certification as provided
in 8§ 10.1-1434, and other moneys appropriated
thereto, gifts, grants, and the interest accruing thereon.

§ 10.1-1450. Waste Management Board to promulgate
regulations regarding hazardous materials.

The Board shall promulgate regulations designating
the manner and method by which hazardous materias

shdll be loaded, unloaded, packed, identified, marked,
placarded, stored and transported. Such regulations
shall be no more restrictive than any applicable
federal laws or regulations.

§ 10.1-1451. Enforcement of article and regulations.
The Department of State Police and all other law-
enforcement officers of the Commonwesalth who have
satisfactorily completed the course in Hazardous
Materials Compliance and Enforcement as prescribed
by the U.S. Department of Transportation, Research
and Specid Programs Administration, Office of
Hazardous Materials Transportation, in federal safety
regulations and safety inspection procedures
pertaining to the transportation of hazardous materials,
shall enforce the provisions of this article, and any
rule or regulation promulgated hereunder. Those law-
enforcement officers certified to enforce the
provisions of this article and any regulation
promulgated hereunder, shall annually receive in-
service training in current federal safety regulations
and safety inspection procedures pertaining to the
transportation of hazardous materials.

8 10.1-1452. Article not to preclude exercise of
certain regulatory powers.

The provisions of this article shall not preclude the
exercise of the statutory and regulatory powers of any
agency, department or political subdivision of the
Commonwealth having statutory authority to regulate
hazardous materials on specified highways or portions
thereof.

§ 10.1-1453. Exceptions.

Thisarticle shall not apply to regular military or nava
forces of the United States, the duly authorized militia
of any state or territory thereof, police or fire
departments, or sheriff's offices and regiond jails of
this Commonwealth, provided the same are acting
within their official capacity and in the performance
of their duties, or to the transportation of hazardous
radioactive materias in accordance with § 44-146.30.

8 10.1-1454. Transportation under United States
regulations.

Any person transporting hazardous materiasin
accordance with regulations promulgated under the
laws of the United States, shall be deemed to have
complied with the provisions of this article, except
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when such transportation is excluded from regulation
under the laws or regulations of the United States.

§ 10.1-1454.1. Regulation of wastes transported by
water.

A. The Board shall develop regulations governing the
commercial transport, loading and off-loading of
nonhazardous solid waste (except scrap metal,
dredged material, recyclable construction demolition
debris being transported directly to a processing
facility for recycling or reuse, and source separated
recyclables), municipa and industrial Sudge, and
regulated medica waste by ship, barge or other vessel
upon the navigable waters of the Commonwedlth as
are necessary to protect the health, safety, and welfare
of the citizens of the Commonwealth and to protect
the Commonweslth's environment and natural
resources from pollution, impairment or destruction.
Included in the regulations shall be provisions
governing (i) the issuance of permits by ruleto
facilities receiving nonhazardous solid waste (except
scrap metal, dredged material, recyclable construction
demoalition debris being transported directly to a
processing facility for recycling or reuse, and source-
separated recyclables), municpal and industrial
dudge, and regulated medical waste from a ship,
barge or other vessel transporting such wastes upon
the navigable waters of the Commonwealth and (ii) to
the extent allowable under federal law and regulation,
the commercial transport of nonhazardous solid
wastes (except scrap meta, dredged material,
recyclable construction demolition debris being
transported directly to a processing facility for
recycling or reuse, and source separated recyclables),
municipa and industrial dudge, and regulated medical
waste upon the navigable waters of the
Commonweslth and the loading and off-loading of
ships, barges and other vessels transporting such
waste. Also included in the regulations shall be
requirements, to the extent allowable under federa
law, that: (a) containers holding wastes be watertight
and be designed, constructed, secured and maintained
so as to prevent the escape of wastes, liquids and
odors and to prevent the loss or spillage of wastesin
the event of an accident; (b) containers be tested at
least two times a year and be accompanied by a
certification from the container owner that such
testing has shown that the containers are watertight;
(c) each container be listed on a manifest designed to
assure that the waste being transported in each

container is suitable for the destination facility; and
(d) containers be secured to the barges to prevent
accidents during transportation, loading and
unloading.

B. A facility utilized to receive nonhazardous solid
waste (except scrap metal, dredged material,
recyclable construction demolition debris being
transported directly to a processing facility for
recycling or reruse, and source-separated recyclables),
municipal and industrial udge, or regulated medical
waste from a ship, barge or other vessel regulated
pursuant to subsection A, arriving at the facility upon
the navigable waters of the Commonwedlth, is a solid
waste management facility and is subject to the
requirements of this chapter. On and after the effective
date of the regulations promulgated under subsection
A, no new or existing facilities shal receive any
wastes regulated under subsection A from a ship,
barge or other vessel without a permit issued in
accordance with the Board's regulations.

C. 1. The Board shdll, by regulation, establish afee
schedule, payable by the owner or operator of any
ship, barge or other vessdl carrying, loading or off-
loading waste regulated under this article on the
navigable waters of the Commonweadlth, for the
purpose of funding the administrative and
enforcement costs of this article associated with such
operations including, but not limited to, the inspection
and monitoring of such ships, barges or other vessels
to ensure compliance with this article, and for funding
activities authorized by this section to abatement
pollution caused by barging of waste, to improve
water quality, or for other waste-related purposes.

2. The owner or operator of afacility permitted to
receive wastes regulated under this article from a ship,
barge or other vessel shall be assessed a permit feein
accordance with the criteria set forth in § 10.1-1402.1.
However, such fees shall aso include an additiona
amount to cover the Department's costs for facility
inspections that it shall conduct on at least a quarterly
basis.

3. The fees collected pursuant to this article shal be
deposited into a separate account within the Virginia
Waste Management Board Permit Program Fund (8
10.1-1402.2) and shall be treated as are other moneys
in that fund except that they shall only be used for the
purposes of this article, and for funding purposes
authorized by this article to abate pollution caused by
barging of waste, to improve water quality, or for
other waste-related purposes.
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D. The Board shall promulgate regulations requiring
owners and operators of ships, barges and other
vessels transporting wastes regulated under this article
to demonstrate financia responsibility sufficient to
comply with the requirements of thisarticleasa
condition of operation. Regulations governing the
amount of any financial responsibility required shall
take into consideration: (i) the risk of potential
damage or injury to state waters and the impairment of
beneficia uses that may result from spillage or
leakage from the ship, barge or vessdl; (ii) the
potential costs of containment and cleanup; and (iii)
the nature and degree of injury or interference with
genera hedlth, welfare and property that may result.
E. The owner or operator of a ship, barge or other
vessdl from which thereis spillage or loss to state
waters of wastes subject to regulations under this
article shal immediately report such spillage or lossin
accordance with the regulations of the Board and shall
immediately take all such actions as may be necessary
to contain and remove such wastes from state waters.
F. No person shall transport wastes regulated under
this article on the navigable waters of the
Commonwealth by ship, barge or other vessal unless
such ship, barge or vessel and the containers carried
thereon are designed, constructed, loaded, operated
and maintained so asto prevent the escape of liquids,
waste and odors and to prevent the loss or spillage of
waste in the event of an accident. A violation of this
subsection shall be a Class 1 misdemeanor. For the
purposes of this subsection, the term "odors' means
any emissions that cause an odor objectionable to
individuas of ordinary sensibility.

§ 10.1-1454.2. Repesled

§ 10.1-1454.3. Regulation of road transportation of
waste.

A. The Board, in consultation with the appropriate
agencies, shall develop regulations governing the
commercid transport of nonhazardous municipal solid
waste, except scrap metal and source-separated
recyclables, and regulated medica waste by truck as
are necessary to protect the health, safety, and welfare
of the citizens of the Commonwealth, and to protect
the Commonwealth's environment and natura
resources from pollution, impairment, or destruction.
Included in the regulations, to the extent alowable
under federa law and regulation, shall be provisions:

1. Governing the transport of wastes by truck and the
design and construction of the containers and trailers
transporting waste by truck so that they will be
designed, constructed and maintained so asto, as
much as is reasonably practicable, prevent the escape
of wastes and liquids and to prevent the loss or
spillage of wastes to the extent possible in the event of
an accident; and

2. Requiring owners of trucks transporting wastes
regulated under this article to demonstrate financia
responsibility sufficient to comply with the
requirements of this article as a condition of operation.
Regulations governing the amount of any financia
responsibility required shall take into consideration (i)
the risk of potential damage or injury that may result
from spillage or leskage; (ii) the potentia costs of
containment and cleanup; and (iii) the nature and
degree of injury or interference with general hedlth,
welfare and property that may result.

B. The owner or operator of atruck from which there
is spillage or loss of wastes subject to regulations
under this article shall immediately report such
spillage or loss in accordance with the regulations of
the Board and shall immediately take al such actions
as may be necessary to contain and remove such
wastes.

C. No person shall transport by truck wastes regulated
under this article unless the containers carried thereon
are designed, constructed, loaded, operated and
maintained in accordance with the regulations
developed pursuant to subsection A. A violation of
this subsection shall be a Class 1 misdemeanor.

D. For the purposes of this section, the term "truck”
means any tractor truck semitrailer combination with
four or more axles.

§ 10.1-1455. Penalties and enforcement.

A. Any person who violates any provision of this
chapter, any condition of a permit or certification, or
any regulation or order of the Board shall, upon such
finding by an appropriate circuit court, be assessed a
civil penalty of not more than $25,000 for each day of
such violation. All civil pendties under this section
shall be recovered in acivil action brought by the
Attorney Genera in the name of the Commonwealth.
Such civil pendties shall be paid into the state
treasury and deposited by the State Treasurer into the
Virginia Environmental Emergency Response Fund
pursuant to Chapter 25 (8 10.1-2500 et seq.) of this
title.
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B. In addition to the pendlties provided above, any
person who knowingly transports any hazardous waste
to an unpermitted facility; who knowingly transports,
treats, stores, or disposes of hazardous waste without a
permit or in violation of a permit; or who knowingly
makes any false statement or representation in any
application, disclosure statement, label, manifest,
record, report, permit, or other document filed,
maintained, or used for purposes of hazardous waste
program compliance shall be guilty of afelony
punishable by a term of imprisonment of not less than
one year nor more than five years and afine of not
more than $25,000 for each violation, either or both.
The provisions of this subsection shall be deemed to
congtitute a lesser included offense of the violation set
forth under subsection I.

Each day of violation of each requirement shall
constitute a separate offense.

C. The Board is authorized to issue orders to require
any person to comply with the provisions of any law
administered by the Board, the Director or the
Department, any condition of a permit or certification,
or any regulations promulgated by the Board or to
comply with any case decision, as defined in 8 9-
6.14:4, of the Board or Director. Any such order shall
be issued only after a hearing with at least thirty days
notice to the affected person of the time, place and
purpose thereof. Such order shall become effective not
less than fifteen days after mailing a copy thereof by
certified mail to the last known address of such
person. The provisions of this section shall not affect
the authority of the Board to issue separate orders and
regulations to meet any emergency as provided in §
10.1-1402.

D. Any person willfully violating or refusing, failing
or neglecting to comply with any regulation or order
of the Board or the Director, any condition of a permit
or certification or any provision of this chapter shall
be guilty of a Class 1 misdemeanor unless a different
penalty is specified.

Any person violating or failing, neglecting, or refusing
to obey any lawful regulation or order of the Board or
the Director, any condition of a permit or certification
or any provision of this chapter may be compelled in a
proceeding ingtituted in an appropriate court by the
Board or the Director to obey such regulation, permit,
certification, order or provision of this chapter and to
comply therewith by injunction, mandamus, or other

appropriate remedy.

E. Without limiting the remedies which may be
obtained in this section, any person violating or
failing, neglecting or refusing to obey any injunction,
mandamus or other remedy obtained pursuant to this
section shall be subject, in the discretion of the court,
to acivil penalty not to exceed $25,000 for each
violation. Such civil pendties shal be paid into the
state treasury and deposited by the State Treasurer
into the Virginia Environmental Emergency Response
Fund pursuant to Chapter 25 of thistitle. Each day of
violation of each requirement shall constitute a
separate offense. Such civil pendties may, in the
discretion of the court ng them, be directed to
be paid into the treasury of the county, city or town in
which the violation occurred, to be used to abate
environmenta pollution in such manner as the court
may, by order, direct, except that where the owner in
violation is the county, city or town itself, or its agent,
the court shall direct the penalty to be paid into the
state treasury and deposited by the State Treasurer
into the Virginia Environmental Emergency Response
Fund pursuant to Chapter 25 of thistitle.

F. With the consent of any person who has violated or
failed, neglected or refused to obey any regulation or
order of the Board or the Director, any condition of a
permit or any provision of this chapter, the Board may
provide, in an order issued by the Board against such
person, for the payment of civil charges for past
violations in specific sums, not to exceed the limits
specified in this section. Such civil charges shdll be
instead of any appropriate civil penaty which could
be imposed under this section. Such civil charges shall
be paid into the state treasury and deposited by the
State Treasurer into the Virginia Environmental
Emergency Response Fund pursuant to Chapter 25 of
thistitle.

G. In addition to al other available remedies, the
Board may issue administrative orders for the
violation of (i) any law or regulation administered by
the Board; (ii) any condition of a permit or certificate
issued pursuant to this chapter; or (iii) any case
decision or order of the Board. Issuance of an
administrative order shall be a case decision as
defined in 8§ 9-6.14:4. Orders issued pursuant to this
subsection may include pendties of up to $25,000 per
violation and may compel the taking of corrective
actions or the cessation of any activity upon which the
order is based. Ordersissued pursuant to this
subsection shall become effective five days after
having been delivered to the affected persons or
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mailed by certified mail to the last known address of
such persons. Should the Board find that any person is
adversdly affecting the public health, safety or
welfare, or the environment, the Board shall, after a
reasonabl e attempt to give notice, issue, without a
hearing, an emergency administrative order directing
the person to cease the activity immediately and
undertake any needed corrective action, and shall
within ten days hold a hearing, after reasonable notice
asto the time and place thereof to the person, to
affirm, modify, amend or cancel the emergency
adminigtrative order. If the Board finds that a person
who has been issued an administrative order or an
emergency administrative order is not complying with
the order's terms, the Board may utilize the
enforcement and penalty provisions of this article to
secure compliance.

H. In addition to all other available remedies, the
Department and generators of recycling residues shall
have standing to seek enforcement by injunction of
conditions which are specified by applicantsin order
to receive the priority treatment of their permit
applications pursuant to § 10.1-1408.1.

I. Any person who knowingly transports, treats, stores,
disposes of, or exports any hazardous waste in
violation of this chapter or in violation of the
regulations promulgated by the Board and who knows
at the time that he thereby places another person in
imminent danger of death or serious bodily injury,
shall, upon conviction, be guilty of afelony
punishable by aterm of imprisonment of not less than
two years nor more than fifteen years and a fine of not
more than $250,000, either or both. A defendant that
isnot an individua shall, upon conviction of violating
this section, be subject to a fine not exceeding the
greater of one million dollars or an amount that is
three times the economic benefit realized by the
defendant as a result of the offense. The maximum
penalty shall be doubled with respect to both fine and
imprisonment for any subsequent conviction of the
same person.

J. Crimina prosecutions under this chapter shall be
commenced within three years after discovery of the
offense, notwithstanding the provisions of any other
statute.

K. The Board shall be entitled to an award of
reasonable attorneys fees and costs in any action
brought by the Board under this section in which it
substantialy prevails on the merits of the case, unless
special circumstances would make an award unjust.

§ 10.1-1456. Right of entry to inspect, etc.; warrants.
Upon presentation of appropriate credentials and upon
consent of the owner or custodian, the Director or his
designee shall have the right to enter at any reasonable
time onto any property to inspect, investigate,
evaluate, conduct tests or take samples for testing as
he reasonably deems necessary in order to determine
whether the provisions of any law administered by the
Board, Director or Department, any regulations of the
Board, any order of the Board or Director or any
conditions in a permit, license or certificate issued by
the Board or Director are being complied with. If the
Director or his designee is denied entry, he may apply
to an appropriate circuit court for an ingpection
warrant authorizing such investigation, evaluation,
inspection, testing or taking of samples for testing as
provided in Chapter 24 (8 19.2-393 et seq.) of Title
19.2.

§ 10.1-1457. Judicial review.

A. Except as provided in subsection B, any person
aggrieved by afinal decision of the Board or Director
under this chapter shall be entitled to judicial review
thereof in accordance with the Administrative Process
Act (8 9-6.14:1 et sq.).

B. Any person who has participated, in person or by
the submittal of written comments, in the public
comment process related to afina decision of the
Board or Director under § 10.1-1408.1 or § 10.1-1426
and who has exhausted all available administrative
remedies for review of the Board's or Director's
decision, shal be entitled to judicia review thereof in
accordance with the Administrative Process Act (8 9
6.14:1 et seq.) if such person meets the standard for
obtaining judicia review of acase or controversy
pursuant to Article 11 of the United States
Congtitution. A person shall be deemed to meet such
standard if (i) such person has suffered an actua or
imminent injury which is an invasion of alegaly
protected interest and which is concrete and
particularized; (ii) such injury is fairly traceable to the
decision of the Board and not the result of the
independent action of some third party not before the
court; and (iii) such injury will likely be redressed by
afavorable decision by the court.
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