


PENNSYLVANIA ATTORNEY GENERAL'S
STATEMENT

-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

AR190027




COMMONWEALTH OF PENNSYLVANIA
OFFICE OF ATTORNEY GENERAL
HARRISBURG

i6TH FLOOR
STRAWBERRY SOUARE
HARRISBURG, PA. 17120

LeRoYy S. ZIMMERMAN
ATTORNEY GENERAL

October 10, 1985

James M. Seif, Regional Administrator
U. S. Env1ronmental Protection Agency
841 Chestnut Street

Philadelphia, PA 19107

Dear Mr. Seif:

Re: Legal Statement to Support
Pennsylvania's Application for
Final Authorization of the
Hazardous Waste Management Program

You have been provided with a Legal Statement prepared by
the Office of General Counsel in support of Pennsylvania's
application for final authorization under the Resource
Conservation and Recovery Act (RCRA), 42 U.S.C. 886901~ 6987.

In the cover letter accompanying the Legal Statement, the
General Counsel indicated that a letter concurring in the
Legal Statement would be submitted by the Pennsylvania Office
of Attorney General.

Under Section 204(c) of the Commonwealth Attorneys Act,
Act of October 15, 1980 (P.L. 950, No. 164), 71 P.S. §732.101
et seq., the Office of Attorney General is responsible, in
the first instance, for representing Commonwealth agencies
in civil litigation. Therefore, this letter of concurrence
is submitted to satisfy the requirement of 40 C.F.R. 8§271.7
respecting legal counsel's ''full authority to independently
represent the State Agency in court on all matters pertaining
to the State program.'

The Office of Attorney General has reviewed the Legal
Statement dated October 4, 1985, and is in agreement with its
contents, consisting of 1) the description of the Pennsylvania
Hazardous Waste Management Program and 2) the legal analysis
contained therein. The Office of Attorney General concurs in
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James M. Seif, Regional Administrator
October 10, 1985
Page 2

the ccnclusions of the Legal Statement that the Commonwealth
has adequate authority to carry out the program set forth in
the '"Program Description' submitted by the Department of

i Environmental Resources as part of the application for

g final authorization.

Sincerely,

&

Thomas G. Saylo Jr’
First Deputy Attorney General

TGSjr/mlm
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COMMONWEALTH OF PENNSYLVANIA
OFFICE OF GENERAL COUNSEL
P.O.Box 11775
HARR!SBURG, PENNSYLVANIA 17108
(717) 783-6563

October 4, 1985

Mr. James M. Seif

Regional Administrator

U.S. Environmental Protection Agency
841 Chestnut Building

Philadelphia, Pennsylvania 19107

Re: Legal Statement to Support Pennsylvania's
Application For Final Authorization of
the Hazardous Waste Management Program

Dear Mr. Seif:

Pennsylvania is applying for final authorization under
the Resource Conservation and Recovery Act (RCRA), 42 U.S.C.
§§6901 et segq. The attached Legal Statement is submitted in
support of the Commonwealth's application in accordance with
40 C.F.R. §271.7, which requires the Attorney General or
independent legal counsel to certify that the state has
adequate legal authority to carry out the program described
in the application.

EPA's regulations require the "independent legal coun-
sel” signing such a statement "to have full authority to
independently represent the state agency in court on all
matters pertaining to the state program." 40 C.F.R. §123.23
(emphasis added). Since passage of the Commonwealth Attor-
neys Act, Act of October 15, 1980 (P.L. 950, No. 164), 71
P.S. §732.101 et seqg., authority to represent Pennsylvania on
matters pertaining to the hazardous waste management program
is divided between the Office of General Counsel and the
Office of the Attorney Genersal. 1In order to assure full
compliance with EPA's regulations, I am authorized to sign
the Legal Statement for the Office of General Counsel; the
Office of the Attorney General will sign a separate letter
concurring in the Legal Statement.

Yours truly, p

(j}’JOHN P. KRILL
Deputy General Counsel

JPK:kab :
cc: Hon. Nicholas DeBenedictis AR l 98030
Henry G. Barr, Esqg.
John Carroll, Esqg.
Maxine Woelfling, Esqg.
Cathy Myers, Esqg.
David Hess
Leon Kuchinski
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LEGAIL STATEMENT FOR FINAL AUTHORIZATION

I hereby certify, pursuant to my authority as Deputy General
Counsel for the Commamwealth of Permsylvania and in accordance with
Section 3006(b) of the Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act, as amended (42 U.S.C. §6901
et seq.), and 40 C.F.R. 271 that, in my opinion, the laws of the
Comonwealth of Permsylvania provide adequate authority to carry
out the program set forth in the ''Program Description'' submitted by
the Pemnsylvania Department of Envirommental Resources. The
specific authorities provided, which are contained in statutes or
regulations lawfully adopted at the time this statement is signed
and which are fully effective, include those identified below.

This certification will remain effective unless modified in
writing as a consequence of changes in law or regulations.

I. TDENTIFICATION AND LISTING

A. State statutes and regulations define hazardous waste so as to
control all the hazardous waste controlled under 40 C.F.R. 261 as indicated
in Checklist I A. '
[Federal Authority: RCRA §3001 (42 U.S.C. §6921); 40 C.F.R. 261, 271.9]
Sections 103 and 402 of the Solid Waste Management Act, Act of July 7,
1980 (P.L. 380, No. 97), 35 P.S. §§6018.103 and 6018.402 (hereinafter
referred to as "Act 97'"); 25 Pa. Code §75.261.

B. State statutes and regulations contain a list of hazardous
waste and characteristics for identifying hazardous waste which encompass
all wastes controlled under 40 C.F.R. 261 as indicated in Checklist I B
and C.

g‘idgril Authority: RCRA §3001(b) (42 U.S.C. §6921(b)); 40 C.F.R. 261,
.97

Sections 103 and 402 of Act 97; 25 Pa. Code §75.261.
‘Remarks: The regulations of .the Pemmsylvania Department of Environmental
Resources (hereinafter referred to as ''the Department'') have incorporated
the provisions in 40 C.F.R. 261.3 - 261.33 regardiﬁg identification and
iisting of hazardous waste almost verbatim and have incorporated the
lists and appendices by reference. Therefore, the Commonwealth of
Pennsylvania's program controls all of the hazardous wastes in checklist

I A, B, and C.
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Definitions: The principal difference in the categorization of wastes is that
coal refuse and acid mine drainage‘ treatment plant sludges which are
regulated under other Pennsylvania statutes are expressly excluded from
the definition of hazardous waste in Act 97, and therefore in the imple-
menting regulations, §75.261(c). Under the Federal scheme, these and
other mining wastes are excluded by regulation in 40 C.F.R. 261.4(b) (7).
Although the Federal exemption is regulatory and the State exemption is
statutory, the effect is the same.

The definition of the term ''disposal" in Act 97 is slightly different
from the RCRA definition in language but has the same meaning. The
definition of disposal in Section 103 of Act 97 is:

, "Disposal.' The incineration, deposition,
injection, dumping, spilling, leaking or placing of
solid waste into or on the land or water in a
manner that the solid waste or a constituent of
the solid waste enters the enviromment, is emitted

into the air or is discharged to the waters of
the Commonwealth. (Emphasis added)

The definition of disposal in §1004(3) of RCRA is

(3) The term "'disposal'’ means the discharge,
deposit, injection, dumping, spilling, leaking or
placing of any solid waste or hazardous waste into
or on any land or water so that such solid waste
or hazardous waste or any constituent thereof may
enter the environment or be emitted into the air
or discharged into any waters, including ground
waters. (Emphasis added)

EPA has asked whether the difference between the federal ''may
enter the enviromment" and the state "enters the envirorment" affects
the equivalency of the state and federal programs. There is no substantive
difference because in application "enters the enviromment' and 'may
enter the environment” is the same test. Under the state program

a solid waste "enters the enviromment'' if it is put on land or in water

~2- AR190032
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without adequate control to prevent contamination of the environment.
The state's definition of disposal does not J;equire a showing of pol-
lution, contamination or damage to the enviromment. Therfefore, entering
the envirorment occurs when the solid waste ceases té be properly managed
and under the control of the generator or transporter. The definition
of "disposal' in 25 Pa. Code §75.260(a), which states that disposal
includes the mere abandorment of solid waste, demonstrates that under
state law, waste "'enters'' the enviromment when it is no longer actively
managed to prevent it from contaminating the enviromment. Thus, in
application a solid waste "enters the enviromment'' at the point at which
the waste is uncontrolled and 'may enter the enviromment'', making the
two definitional tests equivalent.

In a likely enforcement context, the two definitions are also demon-
strably equivalent. In a case in which hazardous wastes were placed on
land or in water, ‘;aut had not yet contaminated the enviromment, an
enforcement agency would have to prove the likelihood of success on the
merits and the likelihood of immediate and irreparable haym in order to
be entitled to a preliminary injunction. Under either the RCRA or the
Act 97 definition of "disposal, the agency would be required to demon-
strate that a waste or waste constituent would be likely to contaminate
the enviromment if not removed or contained m some way.

However, Pennsylvania law provides two other means of dealing with
a case where hazardous wastes threaten to contaminate the envirorment,
‘t.)ut have not yet done so. If the placement of wastes on land or water

constitutes storage or treatment, such activity must be carried out

under permit. The permit would be subject to modification or revocation

AR190033



under Section 503(e) of Act 97 if the permitted activity' were creating a
potential hazard to public health, safety or welfare. The likelihood
that unpermitted disposal would occur at a storage or treatment site
would also be grounds under Act 97 for revocation or modification of the
facility's permit. 35 P.S. §6018.503(e).
; Further, the Pennsylvania Supreme Court has determined that where a
statute proscribes certain activity, all that need be proven to establish

irreparable harm sufficient to support a preliminary injunction is that

the illegal activity occurred. PUC v. Israel, 356 Pa. 400, 406, 52 A.2d
317, 321 (1947); DER v. Coward, 489 Pa. 327, 341, 414 A.2d 91, 98 (1980).

If the placement of wastes on land or water were carried out in violation
of Act 97 or the regulations thereunder, as, for example, placement of
drummed waste on land without the labeling or marking required by 25 Pa.
Code §75.262(g), such a violation would entitle the Commomwealth to
inj unctive‘ relief whether or not the wastes had entered the envirorment. '
As noted in checklist I A, the Commorwealth's regulations, unlike
40 C.F.R. 26.1.2‘(e), do not contain a definition for a 'manufacturing or
mining byproduct.' The primary function of the Federal definition
appears to be the exclusion from classification as solid wastes of
primary manufacturing or mining products which may somei:imés be discarded.
Since both the EPA and Pemnsylvania regulations exclude mining wastes

from classification as hazardous, only the reference to manufacturing

byproducts requires further discussion. Both the Act 97 definition of

(

1. Rule 1531 of the Pemmsylvania Rules of Civil Procedure prov1de
for an ex parte injunction WJ.thout notice or hearing, which is
the egmvalent ent of the federal ' temporary restraining order' (Fed.

65(b))
AR19003L
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"hazardous waste' and the RCRA definition of ''solid waste'' refer to 'any
other discarded material ... resulting fram industrial ... operations."
The Permsylvania program, which does not attémpt to limit the statutory
definitioﬁ to secondary and incidental manufacturing byproducts, as in
Federal regulations, is broader than the Federal definition. As a
practical matter, the universe of regulated wastes is more specifically
described by the regulations listing and identifying hazardous wastes
and their characteristics. In that aspeect of the program, 25 Pa. Code
Chapter 75.261 is virtually identical to the lFederal regulations.
Exemptions |
Sections 75.261(e) (1) and (2) of DER's régulations provide exemptions
from certain regulatory requirements for characteristic hazardous wastes
which are used, reused, recycled, or reclaimed. Such exemptions apply
only to characteristic hazardous wastes, not listed wastes. 'Character-
istic wastes' are wastes that are not specifically listed as hazardous,
but which exhibit a hazardous characteristic when tested. The hazardous
characteristics in both the state and federal programs are Extraction Pro-
cedure toxicity, ignitability, corrosivity and reactivity. For those
characteristic hazardous wastes which are used, re-used, recycled, or
reclaimed and which are neither sludges nor wastes listed in 25 Pa. Code
§75.26l(h) , Permsylvania requires compliance with applicable notification,
manifest and quarterly report requirements. In this respect, the Common-
wealth's program is more stringent than the Federal program.

Authorigy to List Hazardous Wastes

Pennsylvania has the authority to go beyond the federal program in

classifying wastes as hazardous, becausé the definition of hazardous

AR190035



waste considers a broader range of public health effects than in RCRA.

The definition of "hazardous waste' in Act 97 includes the concept of an
"increase in morbidity in either the individual or the total population,"
while the RCRA definition refers to aA "increase in serious irreversible,

1

or incapacitating reversible, illness." The meaning of "morbidity'" is
construed from accepted technical definitions because it is not defined

in Act 97 or the regulations. Price v. Maxwell, 28 Pa. 23 (1857).

"Morbidity' is defined in Dorland's Illustrated Medical Dictionary (24th

Ed.), as both 'the condition of being diseased" and 'sick rate; the

1

ratio of sick to well persons in a commmity.'' Thus, the Envirommental
Quality Board, unlike EPA, is authorized to list as hazardous any waste
which, because of its quantity, concentration or physical, chemical, or
infectious characteristics may cause or significantly contribute to an
increase in any illness in an individual or the total populétion.

In those rare instances in which the Department may wish to imple-
ment §402 of Act 97 and regulate as hazardous a waste which has not yet
been listed by the Envirommental Qualitvaoard, 25 Pa. Code §75.261(f) (2)
requires the Department to use the more restrictive EPA standard in-

volving ''serious irreversible or incapacitating reversible illness".

Listing by Reference

EPA has asked whe&her Permsylvania may lawfully adopt regulations
that reference EPA (or other) regulations or adopt certain EPA criteria
by reference to 40 C.F.R. There are thirteen insténces in the Pemnsyl-
vania regulaticns in which "adoption by reference' occurs, in Sections
75.260(c) (4), 75.261(c)(18), 75.261(g) (2)(1), 75.261(g)(4) (1), 75.261
C(h) (1) (i), 75.261(h) (2), 75.261(h) (3), 75.26l(h)(45(v), 75.261(h) (4) (vi),

US EPA ARCHIVE DOCUMENT
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courts have upheld the validity of regulations that reference other

existing regulations, including federal regulations. See East Suburban

Press v. Township of Penn Hills, 40 Pa. Gmwlth 438, A.2d 1263 (1979);

Camorwealth v. Tarabilda, 222 Pa: Super. 237, 294 A.2d 830 (1972);

-Fisher's Petition, 344 Pa. 96, 23 A.2d 878 (1942). Adoption by reference

has occurred in water quality, air quality, and safe drinking water

regulations approved by thié office. (See 25 Pa. Code §§92.31, 131.2)

The practice is expressly authorized by Section 1937(a) of the Statutory
Construction Act of 1972, 1 Pa. C.S. §1937(a), attached as Appendix 1
hereto, which states that any reference in a statute to a regulation
‘includes all past or subsequent amendments and supplements to that
regulation and any new regulation substituted for a former regulation,
which were in force at the time of application of the provision of the
statute in which such reference was ﬁade, unless the context clearly
indicates otherwise. The Statutory Construction Act applies to docu-

ments codified in the Permmsylvania Code, which includes all regulationms.

A detailed discussion of the legality of adoption of state regulations

which reference federal regulations is attached as Appendix 2 hereto.

I1. STANDARDS FOR GENERATORS

State statutes and regulations provide coverage of all the generators
covered by 40 C.F.R. 262 as indicated in Checklist II.

[Federal Authority: RCRA 3002 (42 U.S.C. §6922); 40 C.F.R. 262, 271.10]
Sections 105 and 403 of Act 97; 25 Pa. Code §75.262.
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Remarks: Pemnsylvania's regulations pertaining to hazardous waste
generators, promulgated at 25 Pa. Code §75.262, are equivalent to 40
C.F.R. 262, except for those few elements of the program in which the
Pennsylvania regulations dre more stringent. First, Pennsylvania
generators are not permitted to désignate alternate disposal facilities
on the manifest. Compare, 40 C.F.R. 262.20(c) and 262.20(d) with 25
Pa. Code §75.262(e) (1) (iv) and §75.262(e) (6). Second, no extensions
beyond 90 days are allowed for short-term accumulation of wastes by
Pemnsylvania generators without a‘bernit. 25 Pa. Code §262(g)(l).
Beyond 90 days, such accumilation is considered storage under the
Pennsylvania regulations and a permit is required. 25 Pa. Code §264(a)
(3)(iv). Third, manifests must be retained for 20 years under the
Pennsylvania scheme 25 Pa. Code §262(h), rather than the three years
required by 40. C.F.R. 262.40(a). Fourth, Pemmsylvania generators must
submit quarterly reports to the Depaftment under 25 Pa. Code §262(1),
rather than biemmial reports, as required by 40 C.F.R. 262.41.

The Commonwealth's regulations pertaining.to generators are authorized
both by specific and general provisions in Act 97. Examples of specific
provisions are Sections 403(b)(2) and (3), wnich require ancurate labeling
and packaging in appropriate containers, and Section 403(b) (5) and 403(b)
(7), which require that a manifest system be used and that reports listing
quantities of wastes generated and the method of their disposal be submitted
to the Department. These provisions of Act 97 expressly authorize the
regulétions concerning the manifest and reporting systems, including the
requirements concerning international shipments and exception reporting.

The hazardous waste determination provisions, set forth in Sections
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403(b) (1), &), (5), and (7) of Act 97, require the generator to deter-
mine the nature of his waste and the basis for its classification as |
hazardous. Similarly, Sections 403(b) (1), (5), and (7) of Act 97
authorize a tracking or recordkeeping system, of which an identificatiop
mumber is a natural or reasonably expected element.

Those aspects of the Department's regulatory system which are not

authorized by a specific provision of Act 97 are authorized under the
general provisions of Act 97. Section 403(a), for example, forbids a
generator to transfer hazardous waste unless such generator complies
with the Department's rules, regulations, permits, licenses, and orders.
Section 104(2) authorizes the Department to cooperate with appropriate
Federal, State, interstate, and local units of govermment in carrying
out its duties under the Act. These sections, combined with the general
rulemaking authority in Section 105(a) of Act 97, authorize DER to
establish such elements of the regulatory system as tracking interstate
or intermational hazardous waste shipments by using manifest and reporting
systems compatible with those of EPA and other states.

EPA has questioned whether Sections 403(b) (5) and 403(b)(6) of the
Solid Waste Management Act require disposal of solid hazardous waste
only at a properly authorized facility in Pemnsylvania or at a RCRA
authorized facility outside Pennsylvania, while prohibiting disposal at
an unauthorized out-of-state facility. The DER regulations address and
clarify this issue. Hazardous waste can only be transported to.a
“designated facility'' pursuant to §75.263(d)(8)l‘ A designated facility
is defined in the DER regulations as:

A hazardous waste treatment, storage, or

disposal facility that has been designated on the
manifest by the generator, and which has or is con-
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sidered to have a solid waste management permit from
the Department and has interim status, or has a haz-
ardous waste management permit from the Department,
or if located outside the Commorwealth, which has
received an EPA permit (or is a facility with
interim status) in accordance with requirements

of 40 C.F.R. parts 122 and 124 of Subtitle C of
RCRA, or has a permit from a state authorized in
accordance with Part 123 of Subtitle C of RCRA. .

(25 Pa. Code §75.260)
Emphasis added

Under the definition of ''designated facility'', only a facility which has
a permit from a RCRA-authorized state or from EPA, or interim status may be
a designated facility for shipments outside the Cmmormez;lth.

EPA has asked whether the Department has general authority to issue
regulations implementing the prohibitions in Section 403. This authority
resides with the Envirormental Quality Board, not with the Department.
Sectidn 105(a) of Act 97 authorizes the Envirormmental Quality Board to
adopt the Department's rules and regulations in order to ''carry out the
provisions of this Act'. Provisions such as Sections 403(b) (1)-(7)
serve as .a more specific description of principles and policies which
may be codified or implemented in the form of regulations. Sections
403(a) and 403(b) (8) and (9) prohibit any person who generates or manages
hazardous waste from trarlsferrirlg, transporting, treating, storing, or
disposing of such waste unless such person complies with Department
regulations. I,.Consequent.:ly, the EQB has the authbrity to promulgate
regulations implementing any requirement of Act 97, including the pro-
hibitions set forth in Section 403. The prohibitions are self-executing;
they would apply to all persons who undertake hazardous x;vaste management
activities even if the EQB had not adopted the provisions as Subchapter

D of Chapter 75.

US EPA ARCHIVE DOCUMENT
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III. STANDARDS FOR TRANSPORTERS

State statutes and regulations provide coverage of all the trans-
porters covered by 40 C.F.R. 263 as indicated in Checklist III.

[Federal Authority: RCRA §3003 (42 U.S.C. §6923); 40 C.F.R. 263, 271.11]

Sections 105, 401, 403, 404(b), 501(b), 502, 503, end 505(e) of Act
97; 25 Pa. Code §75.263.

Remarks: With respect to those matters governed by 40 C.F.R. Part 263,

relating to transporter requirements, Pemnsylvania's regulatory program

is virtually identical to the Federal scheme. Both Sections 105(a) and
403 of Act 97 provide legal support for these reéulations, and the
regulatory requirements which are not specifically stated in the statutory
language can be necessarily inferred from the statutory scheme. For example,
the identification mumber requirement established in 25 Pa. Code §75.263(b)
is an essential element of the manifest tracking and recordkeeping

systems required by Subsections 403(b) (5) and (b) (7)' of Act 97. In

order to use the data collected by these systems for enforcement and
administrative purposes, it is necessary to have a number that can

provide quick access to information on a particular transporter. The
nunber may be obtained from either EPA or the Department.

Similarly, the requirement in 25 Pa. Code §75.263(g) that trans-
porters notify the National Response Center or the U.S. Department of
Tranéportation in the event of a spill or discharge is authorized by the
statutory requirement in Section 403(b) (12) that transporters ''take
‘immediate steps to contain and clean up the spill or discharge'' and the
direction in Section 105(b) of Act 97 that the EQB is to adopt regulations
which will protect the safety, health, welfare and property of the
public. |

US EPA ARCHIVE DOCUMENT
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transporters of shipments which»neither originate nor terminate in ﬂ R ' 9 0 0 h ‘
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Pernsylvania, buf merely pass through the state. Section 75.263(a) (1)

was amended to state that ”transporfers tranéporting hazardous waste
through Pennsylvania, neither picking up nor delivering hazardous waste
within the Commorwealth, need only éomply with the U.S. EPA transporter
requirements in 40 C.F.R. §263." The intention of this provision is to
allow certain interstate transportation to comply with state law by
camplying with the federal requirements as long as the waste remains in
transit. Those transporters which pick up waste from generators or
facilities in Pemnsylvania or deliver waste to storage, treatment or
disposal facilities in Pemnsylvania are subjected to additional state
requirements that exceed the federal protections. Every transporter who
is not required to comply with Chapter 75 must comply with 40 C.F.R. 263
including those who pickup of deliver to another transporter. The
additional regulatory protection afforded by the Department's licensing
program applies only to transporters of waste which is generated, stored,
treated or disposed in Permsylvania. However,,becaﬁse the term "disposal'
is so broadly defined in Section 103 of the Solid Waste Management Act,
any leakage, spill, or other incident resulting in a discharge of hazardous
waste to the enviromment in Pemnsylvania, subjects all interstate trans-

portation to the full regulatory provisions set forth in §75.263.

IV. STANDARDS FOR FACILITIES

A.  State statutes and regulations provide pérmit standards for
hazardous waste management facilities covered by 40 C.F.R. 264 as indi- -
cated in Checklist IV A.

[Federal Authority: RCRA §3004 (42 U.S.C. §6924); 40 C.F.R. 264, 271.12]

Sections 104, 105, 401, 403, 501, 502, 503, 505, and 506 of Act 97; 25 Pa.
Code §75.264 and §§75.300-336.

AR1900L2
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B.  State statutes and regulations provide for interim status and
include interim status standards for hazardous waste management facilities
covered by 40 C.F.R. 265 as indicated in Checklist IV B.

1. State statutes and regulations authorize owners and operators
of hazardous waste management facilities which would qualify for interim
status under the Federal program to remain in operation until a final
decision is made on the permit application; '

2. State law and regulations authorize continued operation of
hazardous waste management facilities provided that owners and operators of
such facilities comply with standards at least as stringent as EPA's interim
status standards at 40 C.F.R. 265; and

3. State law and regulatidhs assure that any facility qualifying
for State interim status continues to qualify for Federal interim status.

[Federal Authority: RCRA §3005(e) (42 U.S.C. §6925); 40 C.F.R. 265, 271.13(a)]
Sections 105(a), 403, 404, and 1001 of Act 97; 25 Pa. Code §75.265.

Remarks: Act 97, like RCRA, requires that owners amd operators of

treatment, storage, and disposal facilities obtain permits and operate

in compliance with them. These permit requirements are set forth in

Sections 401, 403(b)(9), and 501 of Act 97. The enforcement and remedies
provisions in Article VI of the statute authorize both civil and criminal
penalties for violations of the permit requirements.

Sections 401 and 403(b) (9) also require cémpliance with facility
standards contained in 25 Pa. Code §75.264. These regulations are
equivalent to 40 C.F.R. Part 264, and in some respects more stringent.

The regulations are amply supported by the statutory authorization in
Section 105(a), as well as the requirements stated in Article IV and
Article V of Act 97. The Department has the express duty to regulate

the storage, collection, transportation, processing, treatment, and
disposal of hazardous waste under Section 104(6) of Act 97. Aspects

of facility operation such as monitoring, inspecting, location, design,
construction, ownership, closure and post-closure activities, and continuity

AR1900L3

-13-



of operation are neceséary in order to implement that duty in accordance
with the legislative mandate in Section 102(4) to protect the public
healfh, safety and welfare from the short and long term dangers of
hazardous waste management activities. Therefore permits, including
post-closure permits, may contain any relevant standards in §75.264 as
permit conditicns.
§ Identification numbers for permits for facilities, although not
mentioned in the old regulations, were assigned by the Department for
filing and administrative purposes. The necessity of coordinating with
the Federal numbering system under RCRA made it appropriate to address
identification numbers irn 25 Pa. Code §75.264(b). Such coordination is
a duty of the Department under Section 104(2) of Act 97.

Notice to Subsequent Purchasers

The Commorwealth's program iﬁcludes three requirements regarding
notices to future purchasers of property used to manage hazardous
wastes, which together are more camprehensive than the’ comparable
Federal requirements. First, the provisions of 40 C.F.R. 264.120(a) (2)
and (3) requiring the recording of notice to future purchasers of use
restrictions and survey plats on land used for hazardous waste disposal
are codified in 25 Pa. Code §75.264(0) (20). Second, Section 405 of Act 97
requires grantors to acknowledge any known hazardous waste disposal on
the deed conveying property. This provision protects purchasers where
property may have been used for hazardous waste disposal which was not
bermitted at all or which occurred leng before permits were required.
The third requirement imposed by the Permsylvania regulatory scheme is

the landowner consent form required by Section 502(b) of Act 97 as part
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of the application requirements for permits and licenses. This document
is required to be recorded in the Office of Recorder of Deeds and must
be on a form prepared and furmished by the Department. A copy of this
form has been appended to this Statement. (Appendix 6) It should be
noted that the final sentence expresses the lendowner's intent to bind
his "heirs, successors and assigns' and, if recorded as required, is
binding on subsequent landowners.

Interim Status. There are two types of hazardous waste management

facilities which are affected by the interim status provisions of Act 97
and the regulations adopted thereunder: (1) those disposal and treatment
facilities which were permitted under the statute which was the pre-
decessor of Act 97, and (2) those storage and treatment facilities which
had no permits and needed none until the enactment of Act 97.

Because most hazardous wasﬁe stofage and treatment facilities were
required to obtain a permit for the first time under Act 97, the legis-
lature in §404(a) of Act 97 provided an "'interim status' ﬁnder whi.ch

~such facilities could lawfully continue'operating without a permit until
final departmental action on their permit applications. Section 404(a)
authorizes the continued operation of storage and treatment facilities
under the conditions set forth in that section. Section 404(a) states,
hbwever: "In no instance shall such person or mmicipality continue to
store or treat hazardous wastes without obtaining a permit from the
'erartment within two years after the date of enactment hereof."
Similarly, Section 75.265(z)(6) prohibits the operation of any storage
or treatment facility without a permit after September 5, 1982. Section
75.265 of the regulations sets forth operating and other standards for
such interim status facilities.

AR1900LS
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Permits were required for all disposal facilities and soane trecat-

‘ ment facilities under the predecessor statute, and continued operation
pursuant to these old permits is authorized by Séction 1001 of Act 97
unless and until such permits are modified, amended, suspended, or
revoked. For these already-permitted facilities, the RCRA permitting
process is a re-permitting which will lead to revocation of the old
permit at the time the new‘permit is denied or issued. Section 75.265
of the regulations contains interim status standards for previously
permitted treatment and disposal facilities. Owners and operators of
previously permitted facilities must camply with these standards until
they obtain a.permit under Act 97. Section 75.264 establishes design
and operational standards for facilities that received hazardbus waste
manégement permits under Act 97. Section 75.212 clarifies the require-
ments applicable to interim status facilities.

| Because Section 404(a) of the Act 97 and the Section 75.265(z) (6)
of the regulations indicate that hazardous waste treatment and storage
facilities camnot operate more than two years after the date of enact-
ment of Act 97 without obtaining a permit, EPA has asked Pennsylvanié to
discuss the current legal status of existing hazardous waste management
facilities.

Previously Permitted Facilities

‘The continued operation of treatment and disposal facilities which
already have permits issued under Act 97's predeceésor is clearly
authorized, since these old permits continue in effect wntil modified,
amended, or revoked. Because all existing permits will ultimately be

re-issued or denied, the Section 75.265 interim status standards apply

US EPA ARCHIVE DOCUMENT
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to such facilities until the repermitting process is complete. Section
75.264 standards apply to permitfees after permits are issued under Act
97.

Any facility qualifying for interim status under the Commormwealth's
program would also qualify for Federal interﬁn status. No disposal
facility may qualify for interim status unless it has a current solid
waste permit.

It should be emphasized that nothing in Act 97 or the regulations
establishes a deadline for the re-permitting of facilities which already
hold permits‘issued under Act 97's predecessor.- The two-year deadline
in Section 404(a) of Act 97 and §75.265(z) (6) of the regulations applies

only to facilities which have not been permitted under Act 97's predecessor.

DER v. William Fiore, et al., No. 3162 C.D. 1983 (Slip Op. of Jan. 30,
1984 at 9-10).

Existing Unpermitted Facilities

The legal status of hazardous waste treatment and storage facilities

which previously have not been permitted is a more difficult issue. The

question is whether these unpermitted facilities can remain in operation
after the expiration of the two-year deadline contained in Section 404(a)
of Act 97. The enly litigation in which this issue has been raised is

the case of DER v. William Fiore, et al., No. 3162 C.D. 1983, (slip

opinion dated January 30, 1984, attached as Appendix 3 hereto). This

case was brought by a hazardous waste disposal facility operator whose

permit had been suspended and who alleged that the Department's ''failure'

to process all treatment and storage applications by the statutory

deadline entitled him to a preliminary injunction enjoining the operation

of all unpermitted hazardous waste treatment and storage facilities in '
AR1900L7
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the Commorwealth. The Court found that the plaintiff had no standing to

press any of his claims and dismissed the case for that reason. However,

? the Court moted that Section 404 of Act 97 recognizes that the hazardous

| waste permit process cammot be put in place to act upon applications
overnight. (4pp. 3, Slip op. at 3) The Court further noted that EPA
design standards which were to be promulgated by April 21, 1978, were
‘not promulgated until July 26, 1982, over four years after the statutory
deadline. Permsylvania's design standards, in turn, were not published
until September 4, 1982. The Court agreed with Pemnsylvania's position
that the failure of EPA to meet its RCRA deadlines for promulgating
regulations made it impossible for Pemnsylvania to adopt equivalent
regulations within the deadline prescribed in Act 97.

Because the legislative intent was to allow such facilities to
operate for a limited time, and because events beyond the control of the
permittee and the Department made it impossible for such facilities to
obtain permits within the statutory deadline, it is our opinion that

~ such facilities retain interim status despite the deadline, and that

.the Courts would, therefore, allow the continued operafion'of such
facil;ties until final disposition of their permit applications. Con-
tinued compliance with the interim status standards in Section 75.265(z)
will assuré the adequate pfotection of public health and the enviromment
during this time. '

Further, anyone challenging the Department's refusal to close a
specific treatment or storage site would be thwarted by a well established
body of case law holding that the exercise of prosecutorial discretion

by a state agency is not judicially reviewable.
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Termination‘of Interim Status

o Interim status will be terminated under §75.272(d) when the Depart-
ment makes final administrative disposition of the permit ap?lication;
when the owner or operator fails to submit any part of the application

in a timely fashion, when the owner fails to comply with §75.265 (relating
to interim status standards), or when the facility poses a substantial -
present or potential hazard to human health or the envirorment. There-
fore, the Depaitment may terminate a facility's interim status as part

of action on a permit épplication or as part of an’enforcement action.
When terminating'interim status as part of a permit application action,
procedures set forth in §§75.280-282 will be followed. When interim
status is terminated as part of an enforcement action, the termination
will be incorporated into an appropriate administrative order, which is
appealable to the Envirommental Hearing Board. Thus, any interim status
facility which violates the applicable regulétions or causes a substantial
hazard is subject to loss of interim status.

For the foregoing reasons, the Camnonwealth believes that existing
storage and treatment facilities which comply with the interim status
regulations and pursue their permit applications in good faith and on
schedule may continue to operate under Act 97. As permit decisions are
made in the near future and the number of interim status storage and
treatment facilities is gradually reduced to zero, this will, no longer
be an issue.

Changes in Operations during Interim Status

There is one difference between the Pennsylvania and Federal
interim status regulations which should be noted. While Pennsylvania

has regulations equivalent to 40 C.F.R. §§270.70 and 270.71, concerning

ARI900LS

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

-19-




interim status criteria, Pernsylvania does not have a regulation equivalent
to 40 C.F.R. §270.72, which authorizes changes in the operation of a
facility during the interim status. Permsylvania does not allow a
facility with interim status to handle new types of hazardous waste,
increase its design capacity, or émploy new processes for the treatment,
storage, or disposal of hazardous waste during interim status. The
absence of such a regulation makes the Permsylvania program more stringent
than the Federal program.

C. Financial Responsibility. State statutes and regulations
establish financial responsibility requirements during facility operation
and all closure and post-closure activities to assure that money will be

available for closure and post-closure monitoring and maintenance which
are equivalent to and no less stringent than 40 C.F.R. 264 and 265.

[Federal Authority: RCRA §3004(6) (42 U.S.C. §6924(t)), 40 C.F.R. Part
264 Subpart H]. Sections 502(e), 505 and 506 of Act 97; 25 Pa Code
§75.301-336, 75.264(p), 75.265(p).

Financial Responsibility .

The financial responsibility regulations (25 Pa. Code §§75.301
et seq.) implement §505 and §506 of Act 97 by establishing bonding
requirements and suddén and non-sudden liability insurance requirements.
In accordance with Sections 75.311 and 75.331, the financial requirements
apply to all hazardous waste facilities which receive a permit or '"are
being treated as having been issued a permit." This.includes all interim
status facilities and is coextensive with the applicabilify of Sections
75.264 and 75.265. Proof of general public liability insurance is
rgquired by §502(e). |

The Department's regulations in accordance with §505 of Act 97,
allow only.collateral and surety bonds They apply to all facility owner/

operator/permittees and allow no self-bonding, trust funds or self-
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also subjected to the bonding requirement because Act 97 expressly
includes federal facilities in its regulatory scheme, and Section 505 of
Act 97 does not exempt Federal facilities from the bond requirement. The
insurance requirements, in contrast, (Section 506 of Act 97) allowed

the Department to determine necessary additional financial assurance.

~ The regulations expressly exempt federal and state facilities fram the

insurance requirements. (§75 ..331) )

EPA has asked the Commorwealth to demonstrate the equivalency of
the state's financial responsibility requirements with reference to
EPA's guidance document entitled ""Equivalency of State Financial Responsi-
bility Mechanisms.” As suggested by EPA, an additional checklist responding
to the relevant portions of the guidance document is attached as Appendix

4 hereto.

Commorwealth Authority to Manage Funds

 The most noticeable difference between the federal and state
programs is the lack of a standby trust in the Commonwealth -program.
The Cammorwealth has the authority to collect, hold and disburse financial
assurance funds under Sections 505 (Bonds) and Section 701 (Solid Waste
Abatement Fund), and therefore does not need a standby trust fund as
used in the federal program. Section 75.328(b) further describes the

procedures for bond forfeiture, collection and deposit of funds in the

"Solid Waste Abatement Fund.

The Commorwealth is authorized under §75.328(a)(2) and (3) and
Section 505(d) of Act 97 to forfeit bonds for, inter alisa, failure to
properly conduct closure and post-closure activities. Under §75.328(b)
(3), ) and (5) the Department can forfeit all bond amounts, collect
on the bond, deposit all money from defaulted bonds in the Solid Waste

Abatement Fund, and under §701 of Act 97, disburse the amounts negiﬁdl 9005 l
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for the Commorwealth to effectuate proper closure and post-closure care.

Bond Liability Period

EPA has asked whether the ten-yéar period of bond liability after
final closure specified in Section 505(a) of Act 97 would expire before
the RCRA 30-year post-closure care period. The liability period in
Section 505(a) begins after the termination of post-cloéure care. Section -
75.323 of the financial responsibility regulations addresses and clarifies
the liability period. Liability under bonds extends ''for the ‘duration
of the operation and closure of storagé, treatment or disposal activities,
and for the duration of post closure care aétivities...., and for 1 year
thereafter, except that water pollution liability shall continue for 10
full years'after final closure." (§75.323 Period of liability). Final
closure is defined in Section 75.301 as ''successful completion of all

requirements for closure and post-closure care as required by §75.264(0)

(relating to new and existing hazardous waste management facilities
applying for a pemmit).'" The RCRA thirty year bost-dlosure care period
begins when the facility ceases active operations. Under Section 505(a)
Qf Act 97 and Section 75.323 of the regulations the bond liability
period continues throughout the post-closure care period. In addition
to this RCRA-mandated coverage, the Commonwealth has provided bond
liability extending 1 year, and water pollution liability continuing for
10 years after the completion of post-closure activities.

Financial Responsibility Forms and Instruments

EPA has questioned whether the financial responsibility forms are
binding and enforceable by the Department. Section 75.312 authorizes

the Department to prescribe and furnish the forms for bond instruments,

US EPA ARCHIVE DOCUMENT

copiés of which are found in Appendix XXV to the program description
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together with all other guidelines, forms and specimens discussed in

this part. The bond forms produced are as follows:

Form No. ER-SWM-101 Collateral Bond for Hazardous Waste Facility

Form No. ER-SWM-102 Collateral Bond Endorsement - Additional Bond

Form No. ER-SWM-103 Collateral Bond Fndorsement - Transfer of Permit
Form No. ER-SWM-104 Collateral Bond Endorsement - Replacement Bond

Form No. ER-SWM-105 Collatersl Bond Endorsement - Pre-existing Liability
Form No. ER-SWM-106 Collateral Bond Endorsement - Partial Replacement Bond
Form No. ER-SWM-107 Assigmment of Certificate of Deposit

Form No. ER-SWM-108 Schedule for Deposit of Collateral

Form No. ER-SWM-111 Surety Bond for Hazardous Waste Facility

10. Form No. ER-SWM-112 Surety Bond Endorsement - Additional Bond

11. Form No. ER-SWM-113 Surety Bond Endorsement - Transfer of Permit

12. Form No. ER-SWM-114 Surety Bond Endorsement - Replacement Bond

13. Form No. ER-SWM-115 Surety Bond Endorsement - Pre-Existing Liability

.m....,_,,
|

oo Wb

[ —

Additionally, the Department has developed certain guideline forms
to assist operators in submitting collateral to satisfy collateral bond
requirements. These guideline forms are as follows:

1. Fomm No. ER-SWM-109 Instructions for Submission of Certifiéates
of Deposit

2.  Form No. ERrSWM%llO ‘Instructions for Submission of Negotiable
Goverrment Securities

The Department has also developed a specimen for use by operators
and banks in developing a format for an irrevocable letter of credit
acceptable unde£ the financial‘responsibility regulations.

In accordance with Sections 75.331 - 75.336 of the regulations,
dealing with insurance requirements for hazardous waste storage, treat-
ment and disposal facilities, the>Department has developed two (2)

specimen forms. The forms are as follows:

1. Wording for Hazardous Waste Facility Certificate
of Liability Insurance; and

2. Wording for Hazardous Waste Facility Llablllty
Endorsement

The above forms must be used by the applicant and must be completely

filled ocut in order to be approved by the Department. The collateral
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bond instruments described above willvbe executed on behalf of the
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! | permittee. The surety bond instruments described above will be executed
on behalf of the permittee and the appropriate surety campany, licensed
to do business in Pemnsylvania. The insurance certificate and endorsement
described above will be executed by an authorized represegtative of the
insurer.

Procedures for Review of Instruments

. Following execution, the above bond and insurance forms will be
reviewed according to established Commormwealth procedures. For surety
bond instruments, this includes a certification by the Permsylvania
Department of Insurance that the subject surety company and its agent
are duly licensed in the Commonwealth to write fidelity and surety
insurance; that the bond does not exceed the ten percent (107%) limitation
as to capital and surplus of the surety, set forth'in 40 P.S. §832; and
that the signatures on behalf of the surety and its agentvappear to be
in the original. For all surety and collateral bond instruments, this
includés a review for legality and form by the Office of General Counsel
and the Offiée of the Attormey General or their designated representatives
within the Commonwealth. For the insurance certificate and endorsement,
this includes a review by the Department of Envirormental Resources to
determine if the coverage provided satisfies the insurance coverage
required of the permittee or permit applicant under the financial responsi-
bility regulations (§75.334(c)). The bond and insurance instruments
must be fully effective and have been approved by the Department prior
to construction or operation of the facility.

Interim status facilities must have submitted effective bond and

insurance instruments by September 9, 1985 to continue operations.

US EPA ARCHIVE DOCUMENT
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The amount of the bond must equal the total estimated cost to the
Commorwealth of completing all applicable closure aﬁd post-closure require—
ments in accofdance with Section 505 of Act 97 and §75.318 of the regula-
tions, including the factors listed in §75.318(b). The Department is
required under §75.311(d) to review the submitted bond within one year
and determine whether to approve the bond or require deposit of addi-
tional bond amounts under §75.321 (relating to bond amount adjustments).
The bond and insuranée instruments are binding on the parties executing
such instruments and are enforceable pursuant to, and with the same
force as, the financial responsibility regulations. No facility covered
by §75.264 or §75.265 may operate without fully effective bond and
insurance instruments.

Surety Bonds

EPA has asked the Commorwealth to explain how the state's program
satisfies the surety bond requirements of 40 C.F.R. §§264.143(c) (4) to
(7) and 264.145(c) (4) to (7). These two federal regulations are identical
in content; §264.143 proﬁides surety bond requirements for closure bonds
and §264.145 provides such requirements for post-closure care bonds.

The Commorwealth addresses all surety bonds together without regard to
whether they assure closure or post-closure care.

Condition 7 of the bond instrument provides the requirement of 40
C.F.R. §§264.143(c) (4)(1) and 264.145(c) (4) (1), while §75.313(c) of the
regulations provides for altemative financial assurance as specified in
§§264.l43(c)(4)(ii) and 264.145(c) (&) (ii). The bona instrument and
§75.313(f) of the regulations bind the surety by making the permittee
and surety individually and jointly liable for closure or post-closure

activities covered by the bond, which satisfies §§264.l43(c)(5) and

264.145(c) (5) . AR190055
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Sections 264.143(c)(6) and 264.145(c) (6) require the penal sum of
the bond &o be in an amount at least equal to the current closure cost
or post-closure cost estimate. The Commorwealth requires the penal sum
to equal the cost to the Commonwealth of performing closure and post-
closure actiQities in place of the permittee and therefore exceeds the
cost of closure and post-closure activities if performed By the permitteeﬂ
(§75.319(a)). |

Section 75.318(b) states that the bond amount ''shall be based on'
certain cost factors. EPA has asked whether this terminology ailows the
bond amount to be less than the sum of the listed costs of closure and
post-closure care. 1In context, it is apparent that the bond amount
being ''based on'' certain listed costs must at least equal the total
costs because it must also satisfy the requirement that the bond amount
be sufficient for the Comnonweélth to complete final closure (closure
énd post-closure care). Therefore all operating facilities are required
to have bonds in effect by September 9, 1985, in an amount at least equal
to the cost estimate for closure and post-closure care.. The Depaftment
will cause bond amounts to be adjusted within one year, or if additional
costs are projected due to any of the factors listed in §75.321. One of
the factors in §75.321 (relating to bond amount adjustments) is that the
bond requifes an additional amount as determined in 75.318(b).

In Section 75.319(c) a permittee must ''revise the cost estimate
Whenever a change in the closure plan or in the measures necessary to
prevent adverse effects upon the enviromment increases the cost.' EPA

has asked the Cammorwealth to clarify that a change in the post-closure

plan requires a change in the cost estimate.

Section 75.319(a) clearly states that the permittee must prepare

an estimate "'of the cost of closing the facility and providing post-céa§Uf?;
| R 190056
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care ... and taking necessary measures before, during and after closure

to prevent adverse effects upon the enviromment.' There is no question,
therefore, that the estimate includes post closure care, which is required
under §§75.264(0) (16) and 75.265(0) (15) to be incorporated in an approved
post-closuré plan. While §75.319(c) does not expressly stéte that changes'
- in the post-closure plan must result in changes in the cost-estimate,

the post-closure care activities are certainly 'measures necessary to
prevent adverée impacts upon the enviromment'' and are therefore included.
It is the Department's intention to clarify the inclusion of post-closure
plan changes as a basis for requiring cost-estimate revisions in the

next group of amendments to Subchapter E of the regulations.

Sections 264.143(c) (7) and 264.145(c) (7) require that thé owner or
operator mustﬁadjust the penal sum of the bond within 60 days of an
increase in the current closure or post-closure cost estimate or obtain
alternate financial assurance to cover the increase. Section 75.322 of
the Comorwealth's regulations require the owner or operator to post
additional bond within 60 days of a request by the Department. The
Department has agreed to include language in its Memorandum of Agreement
with EPA that it will make requests for bond increases in accordance
with its authority in §75.321(a) and make a decision upon the facility's
compliénce with the request within 60 days of the change in cost estimate.
Terminology

EPA has asked whether facilities ''being treatéd as having been
issued a permit' (§75.311(a), §75.331(a)) include interim status facilities
and whether the owners or operators of such facilities are ''permittees'
for the purposes of the financial responsibility requirements. The
answer to both questions is yes. Interim status facilities are precisely

those facilities which are ''being treated as having been issued a permit"
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 404(a) of Act 97 and 25 Pa. Code §75.272.

until action is taken upon their permit applications, pursuant to Section
Under Act 97 and the implementing regulations the "'permittee’’ of a

facility is the owner and/or operator. The Commorwealth may require

both owner and operator to apply for the facility permit under 25 Pa.

Code §75.270 (relating to the hazardous wastevpermit program). Therefore,

"permittee' and "'owner or operator'' are synonomous in the state program.

Closure Certification

EPA has asked for clarification of the import of §75.326(c) which
states that ”[cjlosure certification shall not take effect until 1 year
after receipt of the Department's determination.' The major purpose of
this provision is to assure insurance coverage for one year after a
determination has been made to issue a closure certification. Section
75.333 (relating to period of coverage) requires continuous insurance
coverage "mtil the effective date of closure certification."

The one year waiting period before closure certification becomes

‘effective provides a period during which the public is fully protected

to discover defects in the closure or adverse envirommental impacts.
After the effective date, the Department may, by affirmative action,
require an extension of insurance coverage under §75.333(b).
FPA has also asked for a clarification of the purposé of §75.326(d)
which states: .
[t]he closure certification shall not constitute a
waiver or release of bond liability or other
liability existing in law for adverse envirommental
conditions or conditions of noncampliance existing’
at the time of the notice or which might occur at

a future time, for which the permittee shall remain
liable.

The purpose of this provision is to preélude the use of a closure

certification as a defense to an action to enforce liability, bAREI ()0 58
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or regulatory requirements. The Départment is not estopped from pursuing

. an action to obtain compliance or to abate envirommental harm whether

or not the conditions oi noncampliance existed at the time of certification
or developed later. Closure certification does not automatically release
bond liability; a requeSt for release of bond must be made in accordance
with §75.325 (relating to bond release).

Liability Coverage

Section 75.329(d) of the state's financial responsibility regulations
tracks the langﬁage of 40 C.F.R. 264.148(b) and requires the owner or
operator to establish other liability coverage within 60 days in the
event of the insurer's bankruptcy or suspension or revocation of its
authority to act as insurer.

Bond Forfeiture

EPA has asked the Commorwealth to discuss 25 Pa. Code §75.312(c)
which proQides that bonds ''shall be ... conditioned upon the faithful
performance” of the requirements of various acts, regulations, permits
and ordérs. The qﬁestion focuses upon the effect upon the bond of such
a violation.

The Department has authority under Act 97,»Section 505(d) to forfeit
a bond '"if the operator abandons the operation of a ... hazardous waste
storage, treatment or disposal facility for which a permit is required ...
or if the permittee fails or refuses to camply with the requirements of
this act in any respect for which liability has beén charged on the bond."
The Department's regulations interpret this authority to include relevant
environmental statutes, and the regulations, permits and orders issued
thereunder. Thus, there is broad authority for the Department to declare
the bond forfeit for violations related to proper closure or post-closure

cmeofﬂmfmﬂﬂworawoﬁm&mwam”hrMﬁm]LmﬂEymmﬂﬁdgﬂosg
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charged on the bond." Thus if the Department forfeited a bond it would
have to be for a violation relevant to the bonded liability.
In practice the Depértment will not forfeit a bond if the facility

i does not have to be closed as a result of the violation. The bonds are
site-specific, so a forfeiture could only occur for violation at the
bonded facility site. If the facility is ordered to close and the-
permittee does not proceed to undertake his closure and post-closure
care responsibilities, then the bond will be forfeited, the amount
collected and put into the Solid Waste Abatement Fund, and the proceeds
applied to proper closure and post-closure care. The Comnorwealth
oversees the activities if the bond is forfeited.

If the facility need not close the Commonwealth will keep the bond
intaét and proceed with civil penalties or other appropriate enforcement
action. In the event that the Commorwealth did forfeit a bond, but allowed
continued operatioﬁ, the Department would demand, and the permittee must
sﬁpply, additional alternative financial assurance. §§75.311, 75.321(a) (&)
and 75.322.

Reissuarice of Permits

EPA has asked the Commomwealth to explain ''reissuance of permits'
as used in §75.317 of the regulations, in light of the fact that permits
are not transferable. Pérmits are not transferable, as stated in |
§75.270(g). Héwever, in situations where one corporate entity replaces
another without chariges in the facility, the Department may reissue the
éennit in the name of the new corporation. The purpose of §75.317 is
simply to state that the new permittee must submit a new bond assuming

all liability and that any securities used to guarantee the bond must

US EPA ARCHIVE DOCUMENT
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Cost Estimate to be Kept at Facility

Sections 75.265(p) (2) and 75.265(p)(5) require that the latest cost

estimates for closure and post-closure care must be kept at the facility.

Period of Liability-Interim Status Facilities

EPA has asked the Commomwealth to clarify the period of liability for

interim status facilities. The period of liability is the same for interim

status facilities as for any other facility. Section 75.323 (relating to
period of liability) applies to ''bonds posted for a hazardous waste
storage, treatment or disposal facility", and therefore includes interim
status facilities. As stated in §75.323, the period of liability is
defined by the duration of activities specified in §75.264(0) (relating
to closure and post-closure).

Surety Bound to Conditions in Regulations

EPA has asked how the Commorwealth assures that the conditions for
cancellation of surety bonds found in 25 Pa. Code §75.313(c) are binding
on the surety company. The bond forms include a statement that éurety
éompanies must abide by the ''rules and regulations promulgated under the
Act'' which includes conditions in §75.313(c).

Permit Modification or Revocation for Fallure to Camply with Financial
Responsibility Requirements

EPA has asked the Commorwealth to explain the applicaEility of 25
Pa. Code §73.278(0) (5), which allows permit modification or revocation and
reissuance in the event of failure to comply with f1nanc1al responsibility
requ1rements. The authorlty in §73.278(a) (5) would be used in factual
situations in which the facility'failed to obtain insurance or bonds to
.cover all of the facility described in the existing permit, but had met

the financial responsibility requirements for a portion of the facility.

US EPA ARCHIVE DOCUMENT

The Department has authority to modify the permit to reflect the facility

that is under permit with proper financial assurance given, or coHﬁﬁ
119006 |

-31-




revoke and reissue the permit to cover only those facilities which continue
to be covered by proper financial insurance to assure closure and post-

closure care.

V. REQUIREMENTS FOR PERMITS

State statutes and regulations provide requ1rements for permlts as
1nd1cated in Checklist V.

[Federal Authority: RCRA §3005 (42 U.S.C. 6925); RCRA §7004 (42 U.S.C.
6974); 40 C.F.R. 271.13 and .14)

Administrative Code of 1929, Act of April 9, 1929 (P.L. 177), as
amended, §1921-A, 71 P.S. §510-21. :

Administrative Agency Law, Act of November 25, 1970 (P.L. 707), as
amended, §§504-506, 2 Pa. C.S. 504-506.

Sections 104, 105, 401, 403, 501, 502, 503, 504 and 610 of Act 97.

25 Pa. Code §§75.264, 75.265(z) and 75.270-280, 25 Pa. Code Chapter 21.
Remarks : Act 97, like RCRA, requires permits for the operation of
hazardous waste treatment, storage and disposal facilities. These
requirements are set forth ih Sections 401 and 501 of Act 97 and under-
scored in Sectibns 403 and 610, where operation in violation of a permit
is declared to be unlawful. Section 610(2) makes it clear that the
permit must be obtained before construction of the facility. According
to the provisions of Section 502(a), and 25 Pa. Code §75.273(d), the
permit applications must be on forms provided by the Department and must -
be accompanied by such plans, designs and relevant data as the department
may require. These forms, which have been includea with the application
for authorization as Appendix XV,'danonstréte that the department's
forms require all the information which is required to be submitted

under Federal regulations. Failure to submit the application informa-
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tion represents a failure to comply with §§75.280(b) and (d), and

AR190062
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75.265(z) (11) of the regulations and will result in return of the
application or denial of the pérmit.

The TSD Application Checklist, expressly required as part of the
Part B application, (§75.265(z)(11)(i)) must be included and properly
 completed, supplying the same information feqﬁired in the federal
prograﬁ under 40 C.F.R. §§270.15-270.21. Failure to supply any or all of
the information required by the TSD applicatidn checklist could result
in enforcement, permit denial, or termination of interim status; i.e., the
same consequences that would occur under the federal program for failure
to have a timely, accurate, and complete Part B permit application.

Incorporation of Regulations as Permit Conditions

One aspect of the Pemmsylvania permit program which is nmie stringent
than the Federal scheme is the unavailability of the state permit as a
shield to prosecution for violations of Act 97 or the regulations. In
the preamble to the May 19, 1980, regulations (45 Fed. Reg. 98, p.
33311-33312), EPA presented 40 C.F.R. Part 122.13(a) as a means of
assuring permittees that all their obligations would be set forth in one
document (the permit) and that compliance with the permit would guarantee
immmity from enforcement for anything but an imminent hazard suit under
Section 7003 of RCRA.

The Commonwealth camnot adopt this system for several reasons.
First, Act 97 does not vest sole enforcement autho;ity in the Department.
Section 604 of Act 97 gives municipal solicitors and county distriét
attorneys the authority to sue to enjoin violations of the act and the:
regulations, as well as permit violéticns. Moreover, like many states,
Pennsylvania has vested criminal enforcement powers in county district
attorneys whose rights carmot be abrogated by Department regulation.

ARI1S0063
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Second, Sections 401(a) and 403(b) (9) of Act 97 make regulated
entities responsible for camplying with regulaﬁions and orders, as well
as permits. This approach is repeated in Sections 605 (civil penalties)
and 606 (criminal penalties), where violations of the statute, the
regulations, permits and orders are all made grounds for enforcement
actions. There is no statutory basis for curtailing the rights of
municipal prosecutors or for relieving permittees from the responsi-
bility of acquainting themselves with the statute and regulations and
complying with them as well as with the permit. In fact, the inability
or unwillingness of a permit applicant or permittee to camply with the
statute and regulations, as well as the permit provisions, whether from
ignorance or by willful violation, is grounds for denial or revocation

of the permit under Section 503(c) of the Act. See Swatara Contractors,

Inc. v. DER, 1982 EHB 75; Plymouth Equipment Co., Inc. v. DER, 1976 EHB
259. |

EPA has exéressed concern that certain standards set forth in
§75.264 will be unenforceable unless they are converted into site-
specific permit conditions. This concern has been addressed, since the

Department includes as permit conditions numerocus site-specific standards

in order to implement the §75.264 regulations. Any of the standards in

§75.264 which are not self-implementing and require site-specific
application are translated into permit conditions in the permit issued

by the Department for operation, closure or post—clésure care of a facility.
The Department is authorized by Section 104(7) of Act 97 and §75.275(a)

of the regulations to insert sﬁch permit conditions as appropriate to
implement the statute and the regulations. Further, the Department
complies with 40 C.F.R. §271.13(c), which states that all permits issued

by the state must require compliance with hazardous waste management AR | 90 [:]6[.;r
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facilify standards, by inserting in each pemmit a condition which.
requires compliance with the statute and the reéulations promulgated
thereunder. Thus, every permit issued by the Department requires the
permittee to comply with all applicable regulations in Subpart D of
Chapter 75. Consequently, Permsylvania's system is equivalent to the

federal scheme in that all state standards equivalent to 40 C.F.R. Part

264 are either incorporated into the permit by virtue of site-specific
permit conditions or are incorporated by reférepce through a permit
conditién requiring compliance with applicable DER regulations. The
standard conditions for permits have been promulgated as regulations in
§75.275.

Transfer of Permits

EPA has questioned whether Permsylvania has a regulation equivalent -
to 40 C.F.R. §270.40 concerning the transfer of a permit to a new owner
or operator. Section 75.270(d) of the Department's regulations expressly
prohibit transfer or assigmment of permits. Each permit'issued by the
Department contains an express permit condition stating that the permit
is non-transferable. Any person who would like to become the new owner
or operator of an existing facility must seek the issuance of a new
permit in its name. The public notice and camment procedures affecting
the issuance of any new permit or permit modification would likewise
apply to a permit issued to a new owner or operator. .

Emergency Permits

It should be noted that §75.275(b) (1) of Permnsylvania's regulations
which corresponds to 40 C.F.R. §270.30(a), deletes the reference to an

"emergency permit'' which is contained in the federal regulations. Act

US EPA ARCHIVE DOCUMENT

97 does not directly address the issuance of emergency permits which AR | 90065
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circumwvent the normal permitting process. Section 75.271(b) of the

regulations, however, allows the Department to temporarily waive the
permit requirement for activities taken as an immediate response to a
discharge or threat of discharge of hazardoqs waste; as soon as the
immediate response is over, the full permit application requirements are
applicable. The Department's program is more stringent than the
federal program insofar as it does not issue "‘emergency permits''; but
similarly allows for emergency response. |

Permit Modification

EPA has questioned whether the Department has regulations con-
cerning permit modification procedures which are equivalent to 40 C.F.R.
§270.41. The Department's authority to modify or revoke permits is
broader than that required by Federal regulations. Sections 503(c) and
(e) of Act 97 establish certain statutory grounds under which a permit
may be modified, suspended, or revoked. Section 503(c) of Act 97 authorizes
the Department to modify, suspend, or revoke a permit for the failure of
the permittee or the applicant to comply with any provision of Act 97 or
other federal or state laws relating to envirommental or public health,
any rule or regulation, order, or permit condition, as indicated by past
or continuing violations. . Section 503(e) also authorizes the Department
to revoke or suspend a permif where the facility (1) is, or has been,
conducted in violation of the Act or the rules and regulations adopted
thereunder; (2) is creating a public nuisance; (3) is creating a potential
hazard to public health, safety and welfare; (4) is adversely affecting
the enviromment; (5) is being operated in violation of any temm or
condition of the permit; or (6) is operated pursuant to a permit not
granted in accordance with law. In addition, §75.265(z)(25) of the

regulations authorizes the Department to modify a permit whenever it

AR130066
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determines there is a need to further protect the public health or the
enviromment. |

Theré is no analogue in the federal regulations to the state's
authority under Act 97 to ''suspend’ a permit as an enforcement measure.
Actions on permits are limited to major and minor modifications, revocation
and reissuance and termination under 40 C.F.R. 270.41 - 270.43. The Commmon-

-wealth imblements the Act 97 authority to suspend permits only with
regard to non-hazardous mmicipal and residual waste, which is also
covered by Act 97. Consequently no implementing regulations have been
‘promulgated'with respect to suspension of hazardous waste permits. The
only reference to suspension of permits in the regulations is at §75.322
(relating to failure to maintain adequate bond), which states that appro-
priate actions may be taken ''including suspending or revoking permits."
The reference to "suspension'' is of no effect.

Because of the Department's broader authority under Act 97, the
Department's regulations concerning modification, revocation, and re-
vocation and reissuance of permits differ in several respects from 40
C.F.R. §270.41. The Department has adopted two new sections which
clarify the causes for permit modification or revocation and reissuance,
§75.278 and §75.279. The Department has not included a regulatory
equivalent to §270.41(a) (1), which allows a permit modification if there
are substantial and material alterations to the facility after the
permit has been issued. Section 75.265(z)(24) of the Department's
regulations prohibité any modi fication to the design or operation of a
facility unless the permittee first obtains a permit amendment. The
only alterations which the Department may approve without a permit
modification are minor design and operation changes described in Section
75.278(c) which have been approved by the Department in writing. (See,
also, §75.265(z)(23)). ARR190067
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EPA regulations, at 40 C.F.R. §270.41(a)(3), provide that a permit
may Be modified upon promulgation of new regulations only if the per-
mittee requests such modification. New regulations promulgated in
Permsylvania are effective with or without the permittee's consent. The
self-executing nature of regulations adopted under Act 97 (see pp. 23-
25) makes it umnecessary for the Department to modify permits in order
to incorporate new regulatory réquirements. “The Act clearly intends the
regulations to be enforceable independent of inclusion in a permit
condition. §§ 401(a); 403(b) (9) and 610(2), (&), (6) and (9). Further-
more the Statutory Construction Act of 1972, 1 Pa. C.S. §1937(a) states
that a reference in a statute to a regulation includes all anendménts
and supplements to that regulation and any new regulation substituted
for a former regulation. New regulations are binding on regulated
persons on their effective date and would supercede any clearly inconsistent
permit conditions. While the Department is not obliged to modify
permits in order to implement duly pramulgated, regulations, the Depart-
ment will, where appropriate to resolve apparent conflicts between
permit conditions and new regulations, or where site-specific appli-
cations are appropriate, modify pemmits to reflect new regulations, in
accordance with authority in Section 503 of the Act and §75.278(a)(3) of
the regulations. '
| In sum, DER's authority to modify a pemmit under Section 503
includes all of the grounds set forth in 40 C.F.R. §270.41, as well as
other reasons not expressed in the federal regulations. |

Public Information

EPA has asked whether, under Pennsylvania's‘program, the names and

addresses of permit applicants and permittees will be a matter of public

AR190068
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record. Section 502(c) of Act 97 requires, as a general rule, that all
portions of a hazardous waste facility permit application be available
to the public. The only exceptions to this rule are items which, if
made public, would divulge production or sales figures or methods,
processes or production uniéue to the applicant, or would otherwise harm

his competitive position by revealing trade secrets. The applicant's

name and address do not fall within the exception. Furthermore, the
Department has previdusly interpreted Permsylvania's Right-to-Know Law,

- Act of June 21, 1957, P.L. 390, gg_amendéd, 65 P.S. §§66.1 et seq. as
requiring that permittee's name and addresses be provided to the public
upon request.’ (Appendix. 5)

Administrative Appeals

EPA has requested that Pennsylvania diséuss the applicable appeal
procedures following the mbdifiéation, revocation and reissuance, or
revocation of a permit. Pemmsylvania's administrative procedures are
samewhat different fram the Federal procedures, but the same objectives
are achieved by the Camnorwealth's procedures as are achieved by the
Federal requirements. First, it should be pointed out that in Pennsyl-
vania, the only entity empowered to hold adjudicatory hearings regarding
department permit actions and authorized to issue adjudications which
can subsequently be subjected to judicial review is the Envirommental
Hearing Board (hereinafter referred to as "EHB''). This quasi-judicial
tribunal of three members was created by the same 1970 statute which
created the Department, and its powers and duties are set forth in
Section 1921-A df the Administrative Code (71 P.S. 510-21). The EHB is
independent of the erértment; its members are appointed by the Governor

and confirmed by the legislature, and its staff and expenses are funded

AR 190069
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by legislative appropriation as part of DER's budget, with Board members'
salaries set by statute and action of the Executive Board of the Common-
wealth.

The EHB procedures are determined partly by the mandates of the

Administrative Agency Law, which requires notice of, and opportunity

for, a hearing on the record (2 Pa. C.S.A. §504), opportunity to introduce
evidence and cross-examine witnesses (2 Pa. C.S.A. §505) and opportimity
to submit briefs and make oral arguments (2 Pa. C.S.A. §506) before
adjudications of agency actions may become final. | The EHB also follows
the ?ennsylvahia Rules of Civil Procedure and its own regulations (25
Pa. Code Chapter 21). Hearings before the EHB are adversary proceedings
similar to trials, in that pre-hearing discovery is allowed, witnesses
testify under oath, a stenographic transcript is made énd the hearings
are presided over by an EHB member or a hearing examiner appointed by

the Board. Parties are usually represented by lawyers, but pro se

appeals are also allowed. See, e.g. Deake Porter v. DER, 1975 EHB 230-,

73 D. & C. 2d 185 (1975). Appeal of EHB adjudications is to Common-
wealth Court, which is Pemmsylvania's intermediate appellate court.

Memorandum of Agreement

EPA has asked whether the Department is authorized to enter into a
cooperative agreement with EPA to establish procedures for the efficient
administration of the hazardous waste management program. No applicable
statute requires that the Department must adopt such procedures as
regulations in order to bind itself to them. The Department is em-
powered by Sections 104(2), 104(7), 104(9) and 104 (13) of Act 97 to
cooperate with Federal agencies and may enter into a Memorandum of

Agreement in furth‘erance of that mandate. AR l 9 O D 7 0 '



In particular, the Department is authorized to conduct all necessary
procedures relating to the permit program which are listed in Checklist
V. (Appendix XIII of the applicativon). These procedures include the
reporting of noncampliance to EPA and édmi.nistrative investigation and
hearings on permit applications and modifications.

In the appeal of Coolspring Township, et al., EHB Docket No. 81-

134-G (adjudication filed August 8, 1983), the appellant municipality
claimed that the Department's active gathering of data prior to its
graﬁt of a permit for a sewage sludge disposal facinlity constituted a
type of conflict of interest. In rejecting this claim, the EHB stated
at page 18 of its adjudication:

"In reviewing permit applications, it obviously

is desirable that DER make its own independent
check of the data furnished by the applicant,

and DER's power to do so was granted by the
Legislature in 35 P.S. §6018.104(13). Therefore
the Township's criticisms of DER for having gathered
data used to evaluate the application are rejected
as unsound. Under 35 P.S. §6018.104(13) it was DER's
duty to do whatever it deemed necessary to guarantee
that its evaluation of the permit application was
based on accurate data.” [Emphasis added]

Thus, Section 104(13) has been held to represent authority for those
means (hearings, site visits, geological or laboratory tests, solici-
-tations of public comment) which the Department chooses to use in
evaluating permit applications.

With respect to the Department's right to hold non-adjudicatory
hearings, the case law is quite clear. After the c'reation of the EHB,
the q;lestion arose as to whether its assumption of responsibility for
adjudicatory hearings also transferred to the EHB both the Department's
entire authority tc.)' hold any hearings at all, and certain decision-
making powers as well. This issue was settled in Pennzoil ét al. v. DER,

3 EHB 252 (1974), where the EHB stated: AR ' 9007 l
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"It follows that the department, in performing
the duties of the former 0il and Gas Conservation
Comission may act with or without hearing, as it
chooses - specifically, it is not required to hold
a hearing prior to issuing a spacing order. The
; " hearing on appeal before this board would then be
i the hearing that would satisfy the hearing require-
- ments of the 0il and Gas Conservation Act, supra."
[Emphasis added]

3 EHBV 254
The Department's practice in the solid waste management permit program
has, in fact; been to hold non-adjudicatory hearings upon request before
final agency action is taken on a permit application.

Under Section 104 of Act 97, therefore, the Department may imple-
ment all of the EPA permit procedures set forth in Checklist V and the
Memorandum of Agreement ("'MQA'). The Department may hold non-adjudicatory
hearings according to EPA hearing procedures. It should be noted,
however, that the Department's I.Jerformance of EPA hearing procedures
does not accomplish the same legal result under the state administrative
system as under the Federal system. As pointed out above, the Department
is not authorized to hold adjudicatory hearings or issue adjudications.
Except for the permit itself (which normally incorporates the entire
permit application), the Department can build no record or administra-
tive docket which can be judicially reviewed. The record which goes up
on vappeal to Commormwealth Court is the record established before the
EHB, not the Department. Public hearings held by the Department, may
accamplish the gdafs of assisting the Department m a thorough evaluation
of a permit application and in keeping citizens informed of the progress
of permit applications, but these procedures camnot give citizens an
opportunity to be part of a judicially reviewable administrative record.

Only an appeal to the EHB c¢can give éggrieved citizens their day in’
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VI. INSPECTIQNS

State law provides authority for officers engaged in compliance
evaluation activities to enter any conveyance, vehicle, facility or
preamises subject to regulation or in which records relevant to program
operation are kept in order to inspect, monitor, or otherwise investigate
campliance with the state program including compliance with permit terms
and conditions and other program requirements. (States whose law requires
a search warrant prior to entry conform to this requirement).

[Federal Authority: RCRA §3007 (42 U.S.C. 6927), 40 C.F.R. 271.15]

Sections 104(7), 502(b), 608, 609, 610(7) and 614 of Act 97.
Remarks: Regulation of the sdlid waste industry in Pennsylvania is
° pervasive, aﬁd Act 97 contains a number of references to the broad
rights of law enforcement agencies to inspect, monitor, or otherwise
investigate to determine compliance with Act 97, the regulations, permit
terms and conditions, and other program requirements. Sections 104(7)
of the Act specifies that the Department's duties are to ''conduct
inspections and abate public'nuisances to implement the purposes and
provisions of this act and the rules, regulations and standards adopted
pursuant to this act.' In additiom, Sectidn 608(3) authorizes warrantless
searches by_the department, its agents and employees in order to inspect
books and papers, documents, and other physical evidence, to require the
production of records and reports, and to make any investigation including
the taking of samples, or inspection, necessary to ascertain the compliance
or noncompliance by- any person or municipality with the statute or the
regulations promulgated thereunder.

Section 609 of Act 97 authorizes the issuance 6f a search warrant
based upon either traditional or administrative probable cause. The
warrant may, according to Section 609, issue for the purpose of inspecting
any property, building, place, book, record, or other physical evidence,

and for conducting tests or taking samples. Section 610(7) makefiR | 90073
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unlawful to "'refuse, hinder, obstruct, delay or threaten any agency or
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employee of the department in the course of the performance of any duty
under this act, including, but not limited to, entry and inspection
under any circumstances.'

In addition to the above statutory provisions, each permit applicant
is required to sign a landowner consent form which authorizes the Department
and its agents to enter upon the facility site during the hazardous waste
activity and for twenty years after final closure for inspection, pollu-

tion abatement, and pollution prevention. Further, each hazardous waste

- permit contains a condition providing access to the Department and its

agents for the purpose of making such investigations and inspections as
may be necessary to determine compliance with Act 97, the regulatiohs
promulgated thereunder, and the conditions of the permit §75.275(b) (9).
Inspection of any facility equipment is explicitly authorized in the
permit condition. Finally, Section 614 requires that any wvehicle,
equipment, or conveyance used for the transportation or disposal of
hazardous waste in the commission of any crime under Act 97 (any violation -
of the act, or of department regulations, orders or permits) be seized
and forfeited as contraband to the Department. Obviously, seizure by
law enforcement authorities would be impossible without inspection, and
the right to stop and search is an assumption which underlies this
provision. In sum, the Department has authority to inspect all vehicles
and equipment subject to regulation under the Act. The general police
power authority of tbe Commonwealth combined with Ehe search authority
in Sections 608 and 609 of Act 97 provide camprehensive authority that
extends to the limits of constitutional protections. The Department has

authority to enter a facility in order to examine records, monitor, sample

or test hazardous waste; ascertain compliance with regulations and permit

AR19007L
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conditions; and for other purposes set forth in the statute, regulations
and perﬁit.

For purposes of this Statement, the constitutional constraints on
warrantless search do not affect the basic issue oﬁ equivalence to the
Federal program. The federal program requirements for authorization
clearly cannot exceed limitations placéd by current Fourth Amendment
law. Therefore, to the extent that Section 608 might be found fo be
overly broad, it extends to the limits of constitutional restraints
that constrain state and federal goverrment alike. In the event that
warrantless searches Qere invalidated, Pemnsylvania would still have two
mechanisms to fall back on. One is the search warrant mechanism authorized
in Section 609 of the Act. The other is the landowner consent form
required in Section 502(b) as a prerequisite to issuance of a permit.
(See Appendix 6) This form at the very least would be evidence that the
landowner, in return for the privilege of profiting from hazardous waste
management activities on his land, had waived his right to bar entry to
Department inspectors. The document itself is contractual in nature.

It is captioned "Contractual Consent of Landowner' and avers on the
first page that it does not convey any ownership interest in the land.
What.it does convey to the Départment is the right to enter for the
purposes of inspection and for the purﬁose of‘conducting such pollution
abatement or pollution prevention activities as are required under the

Act, the regulations or the permit.

VII. ENFORCEMENT REMEDIES

State statutes and regulations provide the following:
A. Authority to restrain immediately by order or by suit in State

court any person from engaging in any unauthorized activity which is
endangering or causing damage to public health or the envirorment.

~45-
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[Federal Authority: RCRA §3006 (42 U.S.C. 6926); 40 C.F.R. 271.16(a) (1)]
Sections 104(7) and (10), 601, 602, 603, 604 and 610 of Act 97.

Remarks: The order powers of the Department are addressed in Sections

. 104(7) and 602 of Act 97. Section 602(a) states that such orders may

include, but shall not be limited to, orders modifying, suspending or
revoking permits and orders requiring any person to cease ''unlawful
activities" or opefations of a solid waste facility which is in violation
of any provision of the act, or the department's regulations, orders or
permits. Section 602(b) authorizes department orders designed to
”prevént pollution and public nuisances '‘where the department finds that the
storage, collection, transportation, processing, treatment or disposal
of solid waste is causing pollution or creating a public nuisance.
Finally, Section 604(d) gives the Department the authority to give oral
orders, as well as written orders, to suspend or modify hazardous waste
treatment or disposal activities when it determines that continued
operation will jeopardize public health, safety or welfare.

Section 602(a) authorizes the Department to issue an order re-
straining violations of regulétions, permit conditiohs, or Act 97 by a

generator, transporter, or other person managing hazardous waste,

‘whether or not it is endangering or causing damage to public health or

the enviromment. Section 602(b) adds that storage, transportation,
treatment and disposal activities can be addressed by order whenever
they constitute a public nuisance even if there is Btherwise no apparent
violation. Furthermore, because Section 601 declares all violations of
statutory, regulatory and permit requirements to be nuisances per se,
Section 602(b)vauthorizes orders enforcing any regulatory requirement

applicable to storage, transportation, treatment or disposal activities
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by generators, transporters and other pefsons and mumnicipalities,
regardless of whether they are allegedvto endanger or cause damage to
public health or the envirorment.

If there were other unauthorized activities’arguably not within the
anbit of Section 602, they could be addressed by a suit to restrain the
maintenance or threat of a public nuisance under Section 604, discussed
infra at B. The nmjorbdifference between the State order powers and
40 C.F.R. 271.16(a) (1) is that the latter specifies that the violation
endanger or.cause damage to public health or the enviromment. Act 97
does not require this showing or allegation; the mere fact that an
activity violates the statute, regulations or permit is enough to
justify enforcement action by order or by lawsuit.

B.  Authority to sue in courts of competent jurisdiction to enjoin
any threatened or continuing violation of any program requirement,
including permit conditions, without the necessity of a prior revocation
of the permit. ’

[Federal Authority: RCRA §3006 (42 U.S.C. 6926); 40 C.F.R. 271.16(a)(2)]

Sections 104(10), 601, 604 and 610 of Act 97.

Remarks:  Section 601 of Act 97 contains a statutory declaration of
nuisance for any violation of a provision of the Act, state regulatioms,
orders or pemmit conditions. All violators covered by this provision
are explicitly liable for costs of abatement caused by that violation
and are also subject to any traditional common-law remedy applicable to
public nuisances.

Section 604 éuthorizes the Commorwealth to institute equity suits
for injunctions to restrain violations of the act, or the regulations,
standards and orders issued thereunder, aﬁd to restrain a nuisance

or threat of a public nuisance. The nuisance or threat of nuisance
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addressedvin Section 601 would include any violation or threatened
violation of any program requirement, whether contained in permit
conditions, regulations, orders or statutory provisions. One of the
statutory provisions relevant to this issue is Section 610(9), which
declares it unlawful to "cause or assist in the violation of"' any
provision of the act, the regulations, orders or permit conditions.

Act 97 clearly authorizes suits to enjoin such violations without
necessitating prior permit revocation. One basis for this concluéion is
Section 604(b) wherein mmicipal solicitors and county district attornmeys
are authorized to>sue to enjoin violations of permit conditions, even
though they themselves have no authority to revoke permits and might
therefore be forced to sue a facility whose permit was still in effect.
Moreover, Section 604(c) of Act 97 describes the penalties and enforcement
remedies imposed under the act as ''concurrent'' and declares that the
existence of one remedy (e.g., pemmit revocation) does not prevent the
Department from exercising any other remedy, at law or in equity (e.g.,
suits for injunctions). The cumulative nature of remedies provided in
Act 97 is aléo emphasized by the phrase "'In addition to any other remedies
provided in this act,' with which Sections 604(a) and (b) begin.

C. Authority to assess or sue to recover in court civil penalties
in at least the amount of $10,000 per day for any program violation.

[Federal Authority: RCRA §3006 (42 U.S.C. 6926); 40 C.F.R. 271.16(a)(3) (1)]
- Section 605 of Act 97.

Remarks: Act 97 provides for civil penaities of up to $25,000 per day

for any violation of the statute, regulations, department orders or

permit conditions and is, thus, more stringent than the Federal minimum

of $10,000 per day. AR190078
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EPA has questioned whether the.definition of "person' in the Solid
Waste Management Act includes ''political subdivisions' and '"municipalities"
particularly with respect to civil penalties. Both ''political. subdivisions''
and mmicipalities are included within the ambit of the phrase "any
other legal entity whatsoever which is fecognized by law as the subject
of rights and duties." 35 P.S. §6018.103, 25 Pa. Code §75.260(a).
Mmicipalities and political subdivisions are persons under the act
for all purposes including Section 605, civil penalties.

The EPA revised civil penalty policy contained in 40 C.F.R. 271.16(c)
requires the penalty to be ''appropriate to the violation.' Tﬁe Common-
wealth applies four standards in assessing civil penalties under Section
605: (1) willfulness of the violation, (2) damage to air, watef, land
or other natural resources of the Commorwealth or their uses, (3) cost
of restoration or abatement, and (4) savings resulting to the violator
because ofvthe violation. The Department is also authorized to consider

"other relevant factors.' The civil penalty -assessment, therefore,
should be appropriate to the violation, consistent with 40 C.F.R. §271.16(c),
and with the requirement that the Department act in a reasonable manner

in assessing a civil penalty. Black Fox Mining and Development Corporation

v. Comm., DER, EHB Docket No. 84-114-G (adjudication filed April 29, 1985).

It.should be noted that neither the civil penalty limitation pro-
‘visidns of Sections 605(1) and (2) nor the criminal penalties limitation
provision of 606(i) relieves generators of program'responsibilities
imposed upon them. The purpose of these provisions is to relieve the
generator from vicarious liability for violations or discharges cammitted
by disposal or treatment facility operators after such facilities have.

properly received the generator's wastes. With the exception of recordkeeping,

AR1380079
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exception reports, and qﬁarterly reports, the generators will have
campleted performance of all regulatory responsibilities by the time the

; wastes have been accepted at the facility and the lisbility for mishandling

[P

the wastes begins to shift. Since these generator responsibilities are
imposed by Section 403 of Act 97, and since the exemption cammot apply
unless the generator has complied with Section 403, there are no violations
of 25 Pa. Code Chapter 75.262 for which generators could be relieved of
liability.

D. Authority to obtain criminal penalties in at least the amowunt .
of $10,000 per day for each violation, and imprisorment for at least six
months against any person who knowingly transports any hazardous waste
to an wnpermitted facility; who treats, stores, or disposes of hazardous
waste without a permit; or who makes any false statement or representation
in any application, label, manifest, record, report, permit, or other
document filed, maintained, or used for the purposes of program compliance.
[Federal Authority: RCRA §3006 (42 U.S.C. 6926); 40 C.F.R. 271.16(a) (3) (i1)]

Section 606 of Act 97; Section 1104 of Crimes Code, 18 Pa. C.S.A. 1104(c).
Remarks: For criminal offenses listed in Section 606(d) of Act 97, the |
nature of the offense and the burden of proof are exactly the same as
that set by Congress in §3008 of RCRA. The maximum fine is the same in

- both statutes and the term of imprisomment for a third degree misdemeanor
is set by Section 1104 of the Permsylvania Crimes Code (18 Pa. C.S.A.
1104(3)) ‘at a maximum of one year. .

For storage, treatment, transportation or disposal without a permit
the penalties are greater under Permsylvania law than under RCRA, being
set by Section 606(f) at $2,500 to $100,000 and/or.imprisonment of 2 to

10 years. Moreover, under RCRA, all criminal offenses must be canmitted

"knowingly,' whereas Section 606(i) of Act 97 makes it clear that the
liability for offenses under Section 606(a), (b), (c) and (f) is absolute
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and no showing need be made that the crime was comitted "knowingly.'

AR190080
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VIII. PUBLIC PARTICTPATION IN THE STATE ENFORCEMENT PROCESS

State laws and regulations provide for public part1c1patlon in the .
State enforcement process by providing either:

A. Authority to allow intervention as of right in any civil action
to obtain the remedies specified in Section VII B and C above by any
' citizen having an interest which is or may be adversely affected; or

1. Assurance that the State agency will investigate and
provide written response to all citizen complaints duly submitted;

2.  Assurance that the State enforcement authority will not
oppose intervention by any citizen where permissive intervention is
authoritized by statute, rule, or regulation; and

3. Assurance by the State enforcement authority that it will
provide at least 30 days for public comment on all proposed settlements
of State civil enforcement actions, except in cases where a settlement
requires some immediate action (e.g. cleanup) which if otherwise delayed
would result in substantial damage to either public health or the enviromment.

[Federal Authority: RCRA §7004 (42 U.S.C. 6974); 40 C.F.R. 271.16(d)]
Sections 615, and 616 of Act 97; Section 1921-A of the Administrative
Code of 1929, Act of April 9, 1929 (P L. 177), as amended, 71 P.S. 510-
21.

Administrative Agency Law, Act of November 25, 1970 (P.L. 707), as
amended, §602 (2 Pa. C.S. §702)

25 Pa. Code Chapter 21 (Rules of Procedure of the Environmental
Hearing Board)

Remarks: The three civil and administrative remedies specified in VII
B & C above are suits in State courts for\equite\xble relief and civil
penalties. Section 615 of Act 97 gives any citizen of the Commorwealth
having an interest which is or may be adversely affected the right to
intervene in any suit in state courts for equitable relief undér Section
604 and in any civil penalty actions pursuant to Section 605.
Intervenfion before the EHB is granted liberally, with the Board
allowing intervention even where the intervenor would not have had

standing to file the appeal itself. Campbell et al. v. DER, 1980 EHB

338 (1980). The Board is prohibited by its own rules (25 Pa. Code
AR19008
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§21.62) from denying intervention on the basis that the proposed inter-
venor does not have a proprietary interest affected by the action appealed,

but the Board does require that the petitioner state why his interest

- may be inadequately répresented in the proceeding.

An additional public participation mechanism is that contained in
Section 616 of Act 97. If a settlement is proposed in an action brought
pursuant to Section 604 (suits in equity) or Section 605 (civil penalties),
the terms of the settlement must be published in a newspaper of general
circulation in the area where the violations allegedly took place at
least 30 days prior to the effective date of the settlement. The
publication must solicit public comnents and direct them to the appfo—
priate agency. This provision allows even those citizens who choose not
to appeal or intervene to cqumxm.nevertheless on the merits of a
settlement. Pennsylvania's public comment provision is broader than the
corresponding federal provision at 40 C.F.R. §271.16(d)(2) (iii), which
allows an exemption from the notice requirement if immediate action is
required. Thus the Commorwealth not only grants the kind of intervention
rights referred to in Alternative A, but also bestows the right of

intervention and comment upon persons who arguably do not have "'an

interest which is or may be adversely affected."

IX. AUTHORITY TO SHARE INFORMATION WITH EPA

State statutes and regulations provide authority for any information
obtained or used in the administration of the State program to be available
to EPA upon request without restrictionm.

[Federal Authority: RCRA §3007(b) (42 U.S.C. 6927); 40 C.F.R. 271.17]

Sections 104(2) and 502(c) of Act 97; 25 Pa. Code Chapter 75.265(z)
(16) (iv) . _ : '

AR190082
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Remarks: The general standard for availability of information submitted .
to the Department during the permit process is set forth in Section
502(c) of Act 97. Briefly stated, the standard is that all such infor-
mation is public. The only exception to this rule is certain trade
secret information which can be protected ‘as confidential, and even this
information must be shared with the ''Federal Goverrment or other State
agencies as may be necessary for purposes of administration of any
Federal or State law." This standard has been codified at 25 Pa. Code
§75.265(z) (16). The regulated comumity is thus on notice that even if
a claim of confidentiality is honored, the Department will carry out its
duty to cooperate with t;ﬁe Federal goverrment and to enforce Section

502(c) of Act 97 by sharing that information with EPA.

X.  CODIFICATION OF REGULATIQNS

EPA has asked the Commorwealth to discuss the codification of the
regulations and, in particular, limitations upon the authority of the

Cammorwealth to change the text of the regulations after publication in

the Pemnsylvania Bulletin. Until codification in the code, the Pennsyl-

vania Bulletin is the official text of the regulation and is 'the only

legal evidence of the valid and enforceable text" of the regulation. 45
Pa. C.S. §901 (relating .to official text of published documents). In
preparation for codification in the Pa. Code, the Legislative Reference
Bureau may prepare a revised text of a regulation in cooperation with
the promulgating agency. The revised text "eiiminates all obsolete,

(A

unnecessary or unauthorized material ..." and "has been prepared in
such a mammer as to lend to the published code as a whole uniformity of

style and clarity of expression, and which does not effect any change in

the substance of the deposited text of such regulations." (emphasisﬂ R 900 83
added) 45 Pa. C.S. §723(a). Under Section 723(b) the agency may object .

-53-



to the revised text through written objections to the Joint Committee on
Documents, which, after consultation with the agency, has the duty to
make such alterations as are 'mecessary in order to retain the the
substance of the deposited text of such regulations.'" 45 Pa. C.S.
§723(b).

Thus, there is a statutory prohibition against substantive changes
being made in codification of regulations. Further there is an adminis-
trative appeal procedure available prior to codification wﬁich allows
any disputes to be resolved prior to publication, in the event that

substantive revisions are made by the persons editing for codification

purposes.

XI. AUTHORITY OVER INDIAN TANDS

Not applicable.'

[

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

AR 19008

-5/



TABLE OF CONITENTS |

PART IV. (Reserved) @‘ |

PART V. STATUTORY CONSTRUCTION

Chapter 15. General Provisions

§ 1501,  Short title of part. ‘

§ 1502. Application of part. ' :
§ 1503. Applicability of colonial law.

§ 1504. Statutory remedy preferred over common law.

Chapter 17. Effective Date of Statutes

§ 1701.  Statutes generally.

§ 1702.  Statutes making appropriations.

§ 1703. Statutes affecting the budget of any political subdivision.
§ 1704. Statutes cnacted at a special session.

Chapter 19. Rules of Construction
Subchapter A. Construction of Words and Phrases

§ 1901. Rules of interpretation.
§ 1902. Number: gender: tense.
§ 1903, Words and phrases.

§ 1904. Numerals.

§ 1905.  Joint authority; quorum.

§ 1906. Bonds. @«
§ 1907. Uniform standard time. ’@
§ 1908. Computation of time.

§ 1909. Time: publication for successive weeks.
§ 1910. Time: computation of months.

Subchapter B. Construction of Statutes

§ 1921. Legislative intent controls.

§ 1922. Presumptions in ascertaining lepislative intent.

§ 1923. Grammar and punctuation of statutes.

§ 1924, Construction of titles. prcambles, provisos, exceptions and headings.

§ 1925. Constitutional construction of stalutes.

§ 1926. Presumption against retroactive effect.

§ 1927. Construction of uniform laws,

§ 1928, Rule of strict and liberal construction.

§ 1929. Penalties no bar to civil remedies.

§ 1930. Penaltics for each offense. !
§ 1931, intent to delraud.

§ 1932, Statutes in pari materia.

§ 1933, Particular controls general.

§ 1934, Irreconcilable clauses in the same statute.

§ 1935. Irreconcilable statutes passed by same General Asscinbly.

§ 1936, lrrecancilable statutes passed by dilferent General Assemblies.

§ 1937 References to statutes and regulations.

§ 1938, References to public badies and public officers. @ (@

§ 1939. Usc of comments and reports.

APPENDIX 1 AR190086




- - o mmm S v m e ma e AR R WS &Y AS

}4. Numerals.

: Roman numerals and the Arabic numerals shall be deemed parts of |

nglish language.

I5.  Joint authority; quorum. .-

Joint authority.—Words in a statute conferring a joint authority
three or more public officers or other persons shall be construed to
r authority upon a majority of such officeis or persons:

Quorum.—A majority of any board or commission shall constitute
rum.

6. Bonds.

tatute requiring a bond or undertaking with sureties to be given by
srson, shall be construed to permit in lieu thereof a bond of indemnity
ety bond for the amount of such bond or undertaking, given by any
ity or surety company authorized to do business in this Com-
realth, and approved by the proper authonty.

17. Uniform standard time.

Ty mention of, or reference to any hour or time inany statute, shall be

-ued with reference to and in accordance with the mean.solar time of

5th mendian of longitude west of Greenwich, commonly called
n standard time, unless a different standard is therein expressly

ied for, or unless the standard time shall be advanced forany portion
year, by any act of Congress.

8. Computntlon of time.

en any period of time is referred to in .my statute, such period inall
except as otherwise provided in section 1909 of this title (relating to
.ation for successive weeks) and section 1910 of this title (relating to
atation of months) shall be socomputed as toexclude the firstand in-
the last day of such period. Whenever the last day of any such period
all on Saturday or Sunday, or onany day madea legal holiday by the
>f this Commonwealth or of the United States, such day shall be
:d from the computation.

9. Time; publication for successive weeks.

enever in any statute providing for the publishing of notices, the
: “successive weeks™ is used. weeks shall be construed as calendar
. The publication upon any day of such weeks shall be sufficient
-ation for that week, but at least five days shall elapse between each
ation. At least the number of weeks specified in “successive weeks™
‘lapse between the first publication and the day for the happening of
ent for which publication shall be made.

Cross References. Scction 1909 1s referred to in section 1908 of this title.

0. Time; computation of months.

enever in any statute the lapse of a number of months after or before
ain day is required, such number of months shall be computed by

e
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counting the months from such day, excluding the calendar month
which such day occurs, and shall include the day of the month in the !
month so counted having the same numerical order as the day of the mo-
from which the computation is made, unless there be not so many da:-
the last month so counted, in which case the period computed shallex;
with the last day of such month.

Cross References. Section 1910 is referred to in section 1908 of this title.

SUBCHAPTER B
CONSTRUCTION OF STATUTES

Sec.

1921. Legislative intent controls.

1922. Presumptions in ascertaining legislative intent.

1923. Grammar and punctuation of statutes.

1924. Construction of titles, preambles, provisos, excepuons and headings.
1925. Constitutional construction of statutes.

1926. Presumption against retroactive effect.

1927. Construction of uniform laws.

1928. Rule of strict and liberal construction.

1929. Penalties no bar to civil remedics.

1930. Penalties for each offense.

1931. Inten! to defraud.

1932. Statutes in pari materia.

1933. Particular controls general.

1934. Irreconcilable clauses in the same statute. .

1935. Irreconcilable statutes passed by same General Assembly.
1936. lIrreconcilable statutes passed by different General Assemblies.
1937. References to statutes and regulations.

1938. References to public bodies and public officers.

1939. Use of comments and reports.

§ 1921. Legislative intent controls.

(a) Object and scope of construction of statutes.—The object of all
terpretation and construction of statutes is to ascertain and effectuate !
intention of the General Assembly. Every statute shall be construed.
possible, to give effect to all its provisions.

(b) Unambiguous words control construction.—When the words o
statute are clear and free-from all ambiguity, the letter of it is not to be d
regarded under the pretext of pursuing its spirit.

(c) Matters considered in ascertaining intent.—When the words o
statute are not explicit, the intention of the General Assembly may

‘ascertained by considering, among other matters:

(1) The occasion and necessity for the statute.
(2) The circumstances under which it was enacted.
(3) The mischief to be remedied.

v (4) The object to be attained.



1§ 1921 “.GENERAL PROVISIONS Pa.CS.

(5) The former law, 1fany, including other statutes upon the same or
similar subjects. :

(6) The consequences of a particular mtcrprctanon

(7) The contemporaneous legislative history.

(8) Legislative and administrative interpretations of such statute.

§ 1922. Presumptions in ascertaining legislative intent.
In ascertaining the intention of the General Assembly in the enactment
of a statute the following presumptions, among others, may be used:

(1) That the General Assembly does notintend a result thatisabsurd,
impossible of execution or unreasonable.

(2) That the General Assembly intends the entire statute to be effec-
tive and certain.

(3) That'the General Assembly does not intend to violate the Con-
stitution of the United States or of this Commonwealth.

(4) That when a court of last resort has construed the language used
in a statute, the General Assembly in subsequent statutes on the same
subject matter intends the same construction to be placcd upon such
language.

(5) That the General Assembly intends to favor the public interest as
against any private interest.

§ 1923.. Grammar and punctuation of statutes.

(a) Grammatical errors and transposition of words.—Grammatical
errors shall not vitiate a statute. A transposition of words and clauses may
be resorted to where a sentence is without meaning as it stands.

(b) Use of punctuation in construction.—In no case shall the punctua-
tion ot a statute control or atfect the intention of the General Assembly in
the enactment therzof but punctuation may be used to aid in the construc-
tion thereof if the statute was finally enacted after December 31, 1964.

(c) Adding words for proper construction.—Words and phrases which
may be necessary to the properinterpretation of a statute and which do not
conflict with its obvious purpose and intent. nor inany way affectits scope
and operation, may be added in the construction thereof.

(Dec. 10, 1974, P.L.816. No.271, eff. imd.)
1973 Amendment. Act 271 amended subsec. (b).

§ 1924. Construction of titles, preambles, provisos, exceptions
and headings.

The title and preamble of a statute may be considered in the construction
thereof. Provisos shall be construed to limtt rather than to extend the
operation of the clauses to which they refer. Exceptions expressed in a
statute shall be construed to exclude all others. The headings prefixed to
titles, parts, articles, chapiers, sections and other divisions of a statute shall
not be considered to control but may be used to aid in the construction
thereof.

§ 1925. Constitutional construction of siatuies. K
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statute or the application thereof to any person or circumstancs= ;-
valid, the remainder of the statute, and the application of such prd
other persons or circumstances, shall not be affected thereby, u
court finds that the valid provisions of the statute are so essentia’
separably connected with, and so depend upon, the void prc
application, that it cannot be presumed the General Assembly wo.
enacted the remaining valid provisions without the void one; or u:
court finds that the remaining valid provisions, standing alone.
complete and are incapable of being executed in accordance -
legislative intent.

§ 1926. Presumption against retroactive effect.
No statute shall be construed to be retroactive unless clea
manifestly so intended by the General Assembly.

§ 1927. Construction of uniform laws.

Statutes uniform with those of other states shall be interpreted a
strued to effect their general purpose to make uniform the laws
states which enact them.

§ 1928. Rule of strict and liberal construction.

{a) Statutes in derogation of common law.—The rule that sta
derogation of the common law are to be strictly construsd. shalt
application to the statutes of this Commonwealth enacted finai
September 1, 1937. p

(b) Provisions subject to strict construction.—All provisio:
statute of the classes hereafter enumerated shall be strictly const:

(1) Penal provisions.

(2) Retroactive provisions.

(3) Provisions imposing taxes.

(4) Provisions conferring the power of eminent domain.

(5) Provisions exempting persons and property from taxati

(6) Provisions exempting property from the power of emin:
main. P

(7) Provisions decreasing the jurisdiction of a court of reco

(8) Provisions enacted finally prior to September |, 1937 whic
derogation of the common law.

(c) Provisions subject to liberal construction.—All other provisic
statute shall be liberally construed to effect their objects and to p:

ﬂ R 190088t
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§ 1929. Penalties no bar to civil remedies.

The provision in any statute for a penalty or forfeiture for its vi:
shall not be construed to deprive an injured person of the right to «
from the offender damages sustamed by reason of the violation <
statute.

§ 1930. Penaities for each offense.



§ 1930 ** GENERAL PROVISIONS Pa.CS.
atute, such penalty or forfeiture shall be construed to be for each such

olation.

1931. Intent to defraud.

Whenever an intent to defraud is required m any statute in order tocon-
1tute an offense, the statute shall be construed to require only anintent to
:fraud any person or body politic.

1932, Statutes in pari materia.

(a) Meaning.—Statutes or parts of statutes are in pari materia when
ev relate to the same persons or things or to the same class of persons or
ings. '

{b) Construction.—Statutes in pari materia shall be construed together,
possible, as one statute.

1933. Particular controls general.

Whenever a general provision in a statute shall be in conflict with a
ccial provision in the same oranother statute, the two shall be construed,
oossible, so that effect may be given to both. If the conflict between the
o provisions is irreconcilable, the special provisions shall prevail and
all be construed as an exception to the general provision, unless the
‘neral provision shall be enacted later and it shall be the manifest inten-
m of the General Assembly that such general provision shall prevail.

Cross References. Section 193] is referred 10 in section 1934 of this title.

1934. Irreconcilable clauses in the same statute.

Except as provided insection 1933 of this title (relating to particularcon-
'ls general), whenever, in the same statute, several clauses are irrecon-
dble, the clause last in order of date or position shall prevail.

1935. Irreconcilable statutes passed by sume General Assembly.
Whenever the provisions of two or more statutes enacted finally during
¢ same General Assembly are irreconcilable, the statute latest in date of
1al enactment, and where two or more irreconcilable statutes are enacted
1ally on the same date, the statute bearing the highest number, in either
se irrespective of its effective date, shall prevail from the time it becomes
2ctive except as otherwise provided in section 1952 of this title (relating
effect of separate amendments on code provisions enacted by same
:neral Assembly) and section 1974 of this title (relating to effect of
narate repeals on code provisions by same General Assembly).

Cross References. Section 1935 is referred to in section 1955 of this title.

1936. Irreconcilable statutes passed by different General
Assemblies. :
Whenever the provisions of two or more statutes enacted finally by
‘ferent General Assemblies are irreconcilable, the statute latest in date of
:al enactment shall prevail.
Cross References. Section 1936 is referred to in section 1955 of this title.
1937. References to statutes and regulations.

X
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issued by a public body or public officer includes the statute or regu
with all amendments and supplements thereto and any new stat:
regulation substituted for such statute or regulation, as in force at th
of application of the provision of the statute in which such refere
made, unless the specific language or the context of the reference
provision clearly includes only the statute or regulation as in force «
effective date of the statute in which such reference is made.

(b) Applicability of section.—The provisions of subsection (a) ¢
section shall apply to every statute finally enacted onorafter July I,

§ 1938. References to public bodies and public officers.

A reference in a statute to a governmental agency, department, b
commission or other public body or to a public officer includes an ent
officer which succeeds to substantially the same tunctions as those
formed by such public body or officer on the effective date of the st
unless the specific language or the context of the reference in the st
clearly includes only the public body or officer on the effective date «
statute.

§ 1939. Use of comments and reports.

The comments or report of the commission, committee. associati
other entity which drafted a statute may be consulted in the constructt
application of the original provisions of the statute if such commer
report were published or otherwise generally available prior to the
sideration of the statute by the General Assembly, but the text of the st.
shall control in the event of conflict between its textand such commer
report. :

SUBCHAPTER C
AMENDATORY STATUTES

Sec. .

1951. Interpretation of amendatory statutes.

1952.  Effect of separate amendments oncode provisionsenacted by same Ge
Assembly.

1953. Construction of amendatory statutes.

1954. Merger of subsequent amendments.

1955. Two or more amendments to same provision, one overlooking the ¢

1956. Repeal of amendatory statutes and onginal statutes subsequently an
ed:

1957. Ineffective provisions not revived by reenactment in amendatory stat

§ 1951.  Interpretation of amendatory statutes.

In ascertaining the correct reading, status and interpretation ofan ar
datory statute, the matter inserted within brackets shall be omitted, anc
matter in italics or underscored shall be read and interpreted as part o

1
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ORSANCO - Authority to Adopt
Regulations That Reference EPA

Louis Bercheni
Director
Bureau of Water Quality Management

Robert W. Adler @0}3& Through: Maxine Woelfling A (v
Assistant Counsel _ Director
Bureau of Regulatory Counsel _ - Bureau of Regulatory Counsel

I.  INTRODUCTION

ORSANCO's legal counsel (Leonard Weakley) raised the questlon
whether ORSANCO can lawfully adopt regulations that ''reference' EPA (or
other) regulations (e.g. adoption of EPA effluent limitations by reference

to 40 C.F.R.). 1In the opinion of this Bureau, ORSANCO can adopt regulations
which incorporate other standards by reference.

An initial difficulty in respondlng to Mr. Weakley's question is
determining the basis for his opinion that ORSANCO may not be able to
adopt EPA regulations by reference. Mr. Weakley's concern can arise out
of the due process clause of the Fifth and Fourteenth Amendments to the
U.S. Constitution, the notice and comment rulenaklng requirement of the

 Administrative Erocedure Act, 5 U.S.C. §5531, or the language of the

ORSANCO Campact ’

There are three arguments why it is permissible for ORSANCO to pro-
nyplgate a regulation that references EPA regulations or other requlrements
irst, adoption by reference is excepted from the APA publication require-
ment because publication would be "'impracticable, unnecessary or contrary
to the public interest," pursuant to 5 U.S.C. §553(b). Second, regulation

" by reference is accepted practice, as evidenced by Pennsylvania law. Third,

an attempt to conform ORSANCO regulations with EPA regulations is consistent
with, if not required by, the language and legislative history of the federal
Clean Water Act, 33 U.S5.C. §1251 et seq.

1. It is open to question whether ORSANCO is a federal agency eubject
to the requirements of the APA. CL. Delaware Water Emergency Group
v. Hansler (E.D. Pa. No. 80-4372) (Memorandum and Order [iled August 17,
I981), SlIip. Op. at 17-18 (left open whether Delaware River Basin
Comnission is federal agency for purpose of National Envirormental
Policy Act). llowever, if ORSANCO adoption of EPA regulations by
reference would be excepted fram the publication requirement of 5
U.S.C. §553, it would also satisfy the Fifth Amendment (which is
clearly applicable to ORSANCO), since an APA provision must al k&! 90090
satisfy due process. Therefore, this issue is irrelevant, and :
case can be analyzed according to the APA standards.

2. The Compact is codified at 32 P.S. §816.1.
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Page Two . ' : '
March 3, 1982 : '

II. 5 U.S.C. §553

The general requirement of 5 U.S.C. §553(b) is that "General notice
of proposed rulemaking shall be published in the Federal Register ..
The notice shall include ... (3) either the terms or substance of the
proposed rule or a description of .the subjects and issues involved." It
may be argued that incorporation by reference does not adequately describe
the "'terms or substance' of the proposal. A simple counterargument is that
reference to a readily accessible published federal document, such as the
C.F.R. or the Federal Register, provides adequate notice to interested
parties of the specific terms of the proposed regulation. This does not,
however, account for the fact that incorporation by reference automatically
includes future amendments and supplements to the referenced regulation.
The question then becomes whether the revised referenced EPA regulation
will remain a valid ORSANCO regulation absent republication by ORSANCO
whenever the referenced regulation changes.

This problem is addressed by the exception clause of 5 U.S.C.
§553(b), which states (in part) that ''this subsection does not apply ...
when the agency for good cause finds (and incorporates the finding and a
brief statement of reasons therefor in the rules issued) that notice and
public procedures thereon are impracticable, unnecessary, or contrary to
the public interest.'" Repeated repub%ication of referenced EPA regulations
is both impracticable and unnecessary- because it would essentially
duplicate the notice and comment procedure that EPA is required to
comply with when promulgating regulations. Persons, industries and
government entities subject to ORSANCO regulation are simultaneously
subject to regulation by EPA or a state agency with NPDES delegation.
Therefore, these regulatees were interested in (i.e. affected by), and
had an opportunity to comment on existing EPA regulations when they were
ofiginally promulpated by EPA. Similarly, all interested parties will
have notice of and opportunity to comment on, future EPA regulations
referenced in ORSANCO regulations. A second notice and opportunity to

. .coment by ORSANCO would serve no useful purpose in terms of public

participation in the rulemaking process. Therefore, lack of publication
would not violate either the due process clause or the APA.

This precise interpretation of the "good cause' exception to the
APA (i.e. dual publication of regulations is "unnecessary'') has never
been challenged in the federal courts. The theory is well supported,
however, by the general case law describing the ''good cause' exception.
In Matter of Worksite Inspection of S.C. Warren, Division of Scott Paper,
4817F. Supp. &9I, &94 (D. Me. 1978), the Court explained that a rule
that merely clarifies, without substantively modifying existing repulation,
and without a substantive impact on those repulated, is exawpted from
APA publication requirements. ORSANCO adoption of EPA regulations by

3. Publication, which would subject the proposed material to potential
revision, would also arguably be contrary to the public interest in
uniformity of regulation, as discussed in Part III of this memo.
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reference clearly fits into this category since regulatees potentially
subject to ORSANCO regulation are already subject to existing EPA substantive
requirements. Thus; there is no substantive impact on those regulated.

See also Texaco, Inc. v. FPC, 412 F.2d 740, 743-4 (3d Cir. 1969) (regulations
that are 'unimportant to the industry and to the public' are not subject

to APA publication requirement, citing National Motor Freight Traffic
Association v.. United States, 268 F. Supp. 90, 95-96 (D.D.C. 13967)).

It may be argued that the additional notice and comnment langauge in
the compact provides a requirement independent of the APA, and thus is
not subject to the APA's ''good cause' exception. Article VI of the-com-
pact. requires, for example, that industrial wastes shall be.treated 'to
such degree as may be determined to be necessary by the commission after
investigation, due notice, and hearing.' 1In the first place, it is not
clear that this language applies to rulemaking, as opposed to the issuance
of orders. This is evidenced by the separate rulemaking provision of
Article VI, which simply states: ''The comission is hereby authorized
to adopt, prescribe, and promulgate rules, regulations, and standards for
administering and enforcing the provisions of this article.'" (No notice

and comment language.) Notably, ORSANCO is empowered to issue orders,
but not to grant permits.

Even if this language was intended to apply to rulemaking, however,
there is no reason to believe that the requirement was intended to be
more stringent than the APA requirement. Viewed in historical perspective,
the ORSANCO compact was approved by Congiress on July 11, 1940, c. 581,
54 Stat. 752; the campact was executed on April 2, 1945 (Article XI);
and the APA was enacted on July 11, 1946, c. 324, 60 Stat. 237. The APA
lemaking provisions superseded prior federal rulemaking standards.

Adequate notice and coment for purposes of the APA shouid satisfy the
similar requirement in the compact. .

III. REGULATION BY REFERENCE IS ACCEPTED PRACTICE

The validity of adopting regulations that reference other (existing)
regulations is accepted practice, at least in Pennsylvania. As you
know, Pennsylvania has adopted EPA effluent limitations by referenze in
25 Pa. Code §92.31. This incorporation has never been challenged.
There is no reason to believe that the practice will be challenged with
respect to ORSANCO, particularly since no regulatee will be substantively
. affected, as noted above.

4, Nor is the practice unique to the water quality program. Sce,
e.g., 25 Pa. Code §131.2 (National Ambient Air Quality Standards) .
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. The practice of incorporation-by reference is recognized by statute
in Pennsylvania- and has been upheld by the Pennsylvania Courts. Section

1937(a) of the Statutory Construction Act of 1972, 1 Pa. C.S. §1937(a),
states:

Reference to statutes and regulations. .

(a) General rule. A reference in a statute to a statute
or to a regulation issued by a public body or public
officer includes the statute or regulation with all
amendments and supplements thereto and any new statute
or regulation substituted for such statute or regulation,
as in force at the time of application of the provision
of the statute in which such reference is made, unless
the specific language or the context of the reference

in the provision clearly includes only the statute or
regulation as in force on the effective date of the
statute in which such reference is made.

In East Suburban Press v. Township of Penn Hills, 397 A.2d 1263,
the Pennsylvania Commorwealth Court considered whether a newspaper's
eligibility for legal advertising could be conditioned on a federal
determination. The State's Newspaper Advertising Act provided that a
newspaper must qualify. for ''second class mail'' privileges in order to
qualify for "legal' advertising. Since the ''second class mail" qualifica-
tion was in the danain of federal regulations and outside the State's
control, it was argued that the Legislature unlawfully delegated legis-
lative authority. The Court held that the reference to federal regulations
in the state law did not constitute unlawful delegation of legislative
authority, although regulations of U.S. Postal Service may change ''from
time to time". In Camorwealth v. Tarabilda, 222 Pa. Super. 237 (1972),
the Pennsylvania Superior Court considered whether a conviction for
violation of the Drug Device and Cosinetic Act could be sustained, where
the definition of a "narcotic drug" in the state law was based on "any
drug or other substance found by the United States' Secretary of Treasury
or his delegate ... to have an addiction-forming or addiction-sustaining
liability similar to morphine or cocaine." The Court found that the
federal standard, as incorporated in state law, was constituticmally
sufficient to sustain a criminal conviction, and was not constitutionally
vague or uncertain. See also Fisher's Petition, 344 Pa. 96, 23 A.2d 878
(1942) ; Commorwealth v. Warner Bros. Theatres, Inc., 345 Pa. 270, 273,

27 A.2d 62, 64 (1972). There is no reason to believe that a different

result would be reached in a different forum. In fact, incorporation by
reference is utilized in the Federal Repister, as long as the incorporated
document is accessible to all interested parties. See, e.g., 46 Fed.

Reg. 19660 (March 31, 1981).
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IV. CLEAN WATER ACT AND LEGISLATIVE HISTORY

A strong argument in favor or ORSANCO adoption of certain EPA
regulations arises out of the language and legislative history of the
federal Clean Water Act, which is intended to promote uniform national
technology-based effluent limitations. Publication of ORSANCO regula-
tions that reference specific EPA standards, with opportunity for public
coments and, accordingly, the potential for amendment, would defeat
this purpose. Similarly, the absence of automatic incorporation of
future amendments, which is attendant to incorporation by reference,
would also defeat the goal of uniform regulationm. '

The 1972 Amendments to the Federal Water Pollution Control Act were
enacted largely in response to the failure of the existing system of state
water quality standards for both intrastate and interstate waters. See
S. REP. No. 414, 92d Cong., 2d Sess. (1971), reprinted at 1972 U.S. Code
Cong. & Ad. News 3668, 3668-72, 3675. In enacting the Amendments, Congress
intended to supplement the existing system (of which ORSANCO was a part)
with a system of uniform, technology-based standards established by the
Administrator of EPA. 1Id. at 3675. See also Rodgers, Envirommental Law
455-56 and nn. 36-37, 42 (1977); Clean Water Act §§301, 303, 304, 33
U.S.C. §§1311, 1313, 1314, Thus, the existing system of water pollution
control relies first on the application of uniform effluent limitations,
with more stringent limitations, if necessary, based on specific water
quality standards. Section 303(d)(1)(A), 33 U.S.C. §1313(d)(1)(A). A
completely separate set of equivalent ORSANCO effluent limitations confuses
rather than strengthens this system. The regulatee is also confused, by
being subjected to two sets of different and potentially conflicting
standards. ' '

4 : »

This argument is fully supported by the language of the statute. 5
First, Title I of the statute envisions that states, interstate agencies,
and the federal govermment will engage in cooperative and consistent
efforts to control water pollution. Section 102(a) states that 'The
Administrator shall ... in cooperation with other Federal agencies,
state water pollution control agencies, interstate agencies, and the
municipalities and industries imvolved, prepare or develop camprehiensive programs

for preventing, reducing, or eliminating ... pollution.” 33 U.5.C.
§1252(a) (emphasis added). Section 102(c)(2) adds teeth to this policy
by making federal grants for plamning agencies, including interstate
agencies, contingent upon the development of a comprehensive pollution
control plan which is consistent with, among other things, federal

5. Interstate apency is defined as "any agency of two or more States
established by or pursuant to an agreement or compact approved by
the Congress, or any other agenicy of two or more states having sub-
~ stantial powers or duties pertaining to the control of pollution as
determined and approved by the Administrator.'" Section 502(2), 33
U.S.C. §1362(2). ORSANCO fits within this definition.
AR19009L
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effluent limitations. Id. §1252(c)(2). Section 103 further evidences
Congress' intent to promote camprehensive and consistent programs for
water pollution control by encouraging cooperative activities between
states, uniform laws, and interstate compacts. 1Id. §1253(a). 1In
particular, section 103(b) permits states ''to negotiate and enter into
agreements or compacts, not in conflict with any law or treaty of the
United States ...." 1Id. §1253(b). Thus, interstate compacts may not be

in conflict with the Clean Water Act, or any rules or regulations pro-
mulgated thereunder.® ' '

Sections 510 and 402 of the Act provide even more force to this
argument. Section 510 prohibits any state or interstate agency from
adopting or enforcing "‘any effluent limitation, or other limitation,
effluent standard, prohibition, pretreatment standard, or standard of
performance which is less stringent than the effluent limitation or
other limitation, effluent standard, prohibition, pretreatment standard,
or standard of performance under this chapter...'" This provision
establishes consistent minimum national standards for water pollution
control, 33 U.S.C. §1370 (emphasis added). Thus, ORSANCO standards are
required to be at least as stringent as federal standards. Perhaps most
persuasive is Section 402(b), which states:

(b) At any time after the promulgation of the
guidelines required by subsection (h) (2) of section
1314 of this title, the Governor of each State desiring
to administer its own permit program for discharges
into navigable waters within jts jurisdiction may
submit to the Administrator a full and complete dis-
cription of the program it proposes to establish and
administer under State law or under an interstate

| . compact. . In addition, such State shall sulmit a
statement from the attormey general (or the attorney
for those State water pollution control agencies
which independent legal counsel), or from the chief
legal officer in the case of an interstate ageucy,
that the laws of such State, or the interstate
compact, as the case may be, provide adequate
authority to carry out the described program.  The
Administrator shall approve such submitted propram
unless he determines that adequate authority does
not exist:

6. ORSANCO, of course, was established by authority of a statute that
preceded the 1972 Federal Water Pollution Control Act Amendments, and
therefore did not envision uniform national controls and policies.
It is illogical to assume, however, that Congress, in 1972, intended
to exclude existing interstate compacts from the goal of comprehensive
and consistent programs for water quality management. In fact, section
5 of the Act that approved the ORSANCO cowpact reserved the right to
"alter, amend, or repeal the provisions' of the consent. Act of f lﬁ
11, 1940, c. 581, §5, 54 Stat. 752. ARI80095
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(1) To. issue permits which--
- (A) apply, and insure compliance with,
any applicable requirements of sections 1311, 1312,
1316, 1317, and 1343 of this title;

’ Lo Of
SCOW e ]

Id. §1342(b) (emphasis added). This provision is not strictly applicable

to ORSANCO, which does not administer an EPA-approved permitting program.

However, section 402(b) does evidence that Congress intended state and
interstate programs to ensure compliance with federally- pranulgated “standards.

At a minimum, section 402(b) indicates that ORSANCO has the a ability and
authority to incorporate EPA standards into ORSANCO regulations, because

such incorporation would be mandatory if ORSANCO was an NPDES permitting
agency.

V.  CONCLUSION

There is no persuasive legal barrier to ORSANCO incorporation of
EPA standards by reference in ORSANCO regulations. Such incorporation
would not violate the requirements of the ORSANCO compact, the Administra-
tive Procedure Act, or the due process clause of the Fifth Amendment to
the U.S. Constitution. In fact, there are strong indications that the
1972 Amendments to the Clean Water Act envisioned that interstate agencies
would become part of the comprehensive and consistent natiorwide program
for water pollution control.

!
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF ENVIRONMENTAL
RESQURCES,

Petitioner

v. No. 3162 C.D. 1983
WILLIAM FIORE, d/b/a MUNICIPAL '
and' INDUSTRIAL DISPOSAL
COMPANY, INC.,
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Respondents:

he

BEFORE: HONORABLE FRANCIS A. BARRY, Judge

HEARD: December 16, 1983

OPINION NOT REPORTED

US EPA ARCHIVE DOCUMENT
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MEMORANDUM OPINION BY JUDGE BARRY: FILED: _January 30, 1984

Petitioner William Fiore has filed the instant Petition .

for Review in the nature of an original action in Equity,
naminé as‘respondents tﬁe Department of Environmental Resources
(DER) and the .Environmental Quality Board (EQB). Petitioner
complains that DER is violating various provisions of the Solid
Waste Management Act (Act), Act of July 7, 1980, P.L. 380, 35
P.S. §6018.101 (Supp. 1983-84), by allowing various facilities
to store, treat and dispose of hazardous wastes without the
permits required by the Act. Petitioner also alleges that the
EQB has both failed to adopt timely regulations'pursuant to.thé
Act and has adopted illégal regulations relating to. interim
status allowing those facilities to continue operations pending
issuance of the permits by DER to store, treat and dispose of
hazardous wastes. Finally, petitioner claims that competitors
of his are currently polluting the waters of the Commonwealth.
Petitioner asks this Court to order DER to (1) .stop issuihg

approvals to facilities allowing the storage "and treatment of

"hazardous wastes pending 1issuance of permits required by the

Act, (2) revoke interim status approval already granted ¢tc
facilities that store and treat hazardous waste, (3) sto
issuing approvals to facilities for disposing of hazardous wast:

pendiﬁg the Issuance of the required permits and (4) revok

AR190098
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interim status approval already granted to facilities that
dispose of hazardous waste. .Petitioner also seeks an order from
this Court requiring EQB to adopt the necessary regulations

which would allow DER to either grant or deny permits pursuant

to the Act for the storage, treatment and disposal of hazardous

wastes., Furthermore, petitioner seeks a preliminary injunction
which would temporarily grant the relief requeéted peﬁding a
final determination on the Petition for Review.

Respondenté have filed numerous preliminary objections to
the Petition for Review, alleging (1) 1lack of subject matter
jurisdiction, (2) failure to state a claim in mandamus, (3) that
petitioner'has no standing, (4) a demurrer and (5) that the EQB
is not a préber party. Respondents also oppose'the Eequest for
preliminary injunctive.celiéf. On December 16, 1983, this Court
first  heard legal argumepts on respondent's preliminary
objections.  Immediately thereafter, a hearing "was held on
petitioner's request for a preliminary injunction. Both parties
presented ﬁestimony and arguments on respondent's preliminary
objections and the request for a preliminary injunction.

In order to adequately discuss these issues, a brief
narrative of the applicable 1legislation and regulations 1is
necessary. Prior to the enactmeﬁt of the present Act, no
special permits were ‘required for the handling of hazardqus

wastes, The only permit then required was a solid4d¥gd€99£¥%9t
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issued by DER to all landfill operators generally. Act of July
31, 1968, P.L. 788, as_amended, 35 (P.S. § 6007). In 1976, the

Congress, having recognized the growing -problem of the handling
of hazardous' wastes, passed the .Resource. anservation and
Recovery Act, Act of October 21, 1976, Pub. L. 94-580, 42
U.S.C., § 6901, which, inter alia, directed the Environmental
Protection Agency (EPA) to promulgate regulations pertaihing to
the handling of hazardous wastes. The Congress also
contemplated that the states would assume primary responsibility
for 1ssuing permits and enforcing the regulatory requirements
which also would be promulgated by the states, as long as the
state issued standards which were no less stringent than those
adopted by EPA. 42 U.S.C. § 6979. Although EPA regulations
were to be promulgated by April 21, ~1978;' EPA did not adopt
regulations for design standards applicable to the treatment,
storage and disposal of hazardous wastes until July .26, 1982.
47 Fed.Reg. 32,274.

When the legislature passed the present Act, it
recognized- that the pefmitting process required theéeunder could
not be putvin place to act on applications overnight. Section
404 of the Act provided:

(a) Any person or municipality who: _

(1) owns or operates a hazardous waste

storage or treatment facility required to have a

permit under this act, which facility 1is in
existence on the effective date of this Act;

_— ~ ARI90100
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(2) has complied with the requirements of
Section 501(c) [which requires that DER be
‘notified of the description of and location of any
activities involving hazardous waste as defined by
the Environmental Quality Board];

(3) has made an appllcatlon for a permit
under this act; and _

(4) operates and continues to operate in such
a manner as will not cause, or create a risk of, a
health hazard, a public nuisance, or an adverse
effect upon the environment;

shall be treated as having been issued such
permit until such time as a £final departmental
action on such application is made. ' In no
instance shall such person or municipality
continue to store or treat hazardous wastes
without obtaining a permit £from the department
within two years after the date of enactment
hereof. ‘ :

35 P.S. §6018.404 (Supp. 1983-84).

Section 402 of the Act requires EQB to promulgaée
regulations 'Which would (1) list hazardous wastes, (2) set
standards on which a decision whether to issue the required
permits could be baséd and (3) delineate the procedures to be~
utilized therefore. Whlle EQB passed regulations in Novembr,
1980, relating to operational requirements of facilities
operatlng under interim status, it was not until'September 4,
1982, the day before the required date for issulng permits as
called for 1in Section 404, that the regulations for design
standards and ptocedures applicable to the permitting process
were published 1in the Pennsylvania Bulletin. As respondents
argue, it would have made little sense to adopt regulations less

stringent than those adopted by EPA, thereby surrendering the
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authority to issue permits to the Federal Government. Although

- the Act, in Section 404, called for the termination of interim

status for facilities that store and treat hazardous waste after
September 5, '1982, a combination of factors has made : it
imposgible to meet that deadline. AS of the déte of the‘hearing
in this case, no final permits for the treatment, storage and
dispdsal of hazardous wasteé. have been issued,- although DER
claims that final decisions on the 500 some applications should
be made by the end of 1985. Furthermore, forty-five facilities
are presently disposing of hazardous waste under the interim
status provisions of 25 Pa. Code § 75.265, which provides: |

(2) any person or municipality who owns or
operates an existing hazardous waste storage or
treatment £facility shall be regarded as having
interim status provided that:

’ (i) the notification requxrements of § 75.267
(relating to notification of hazardous waste
activities) have been complied with; : '

(ii) Part A of the permit application has
been submitted; and

(iii) this section has been complied with.

(3) A person or municipality who owns or
operates an existing hazardous waste disposal
facility shall be regarded as having interim
status provided that:

(i) the facility has a current solid waste
permit issued by the Department; and

(ii) the requirements of paragraph (2) are
complied with.,

Petitioner 1s the sole proprietor of Municipal and
Industrial Disposal Co. (M & 1I), a facility in Elizabeth

Township of Allegheny County, which was disposing of hazardous
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waste pursuant to the aforementioned interim status provisions.

When the DER détermined that M & I was disposing of hazardous
Qastes iﬁ a manner detrimental to the environment, DER and M & I
signed a Consent Decree wherein M & I agreed to take specific
steps ' to correct Lthe problem. When M & I failed to do so, DER
revoked the solid waste permit necessary to have interim status
and cited petitioner £for - contempt. Following a  hearing, this
Court held .that petitioner no longer enjoyed interim status

allowing M & I to dispose of hazardous wastes. - Department of

Environmental Resources v. Fiore, (No. 2083 C.D. 1983, filed

October 28, 1983). As a result thereof, M & I is presently not
permitted to dispose of hazardous wastes. | ‘
Petitioner seeks an order of this Court compelling DER to
both étop issuing approvals under inte;im status for facilities
which treat, store and dispose of hazardous waste and revoke
interim status approval for all facilities presently handling
hazardous wastes. Respondents argue that petitioner has no
standing to press any of these claims. This court agrees.,

In 'William Penn Parking Garage, Inc,. v. City of

Pittsburgh, 464 Pa. 168, 192, 346 A.2d 269, 280-81 (1975),
(plurality opinion) (footnotes omitted), the Court stated:

The core concept, of course, is that a person
who 1s not adversely affected in any way by the
matter he seeks to challenge is not ‘'aggrieved’
thereby and has no standing to obtain a judicial
resolution of his challenge. 1In particular, it is

AR190103
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not sufficient for the person claiming to be
taggrieved' to assert the common interest of all
citizens in procuring obedience to the law.

Accord Lisa H. v. State Board of Education, 67 Pa. Commonwealth
ct. 350, 447 A.2d 669 (l1l982). Accordingly, petitioner must
assert an individual interest apart from the common interest of
all citizens of the Commonwealth in having a clean environment.
Petitioner attempts to assert such an individualized interest by
claiming that DER's actions (or’inactions) have given a business
advantage to petitioner's competitors in the area, all of whom
are operating under interim status. Keeping petitioner's
asserted individual inté:est in mind, it becomes clear that
petitioner has no standing to press these claims.

Petitioner argues that he has standing by virtue of a

decision of the Environmental Hearing Board in Mill Service,

Inc, v. Department of Environmental Resources, (No. 80-078-H,

filed Julj 23, 1980). There, the Board held that a competitor
of a facility which had Been granted a permit to dispose of
hazardous wastes had standing to challenge the iésugnce of that
permit. Even so, petitioner does not have standing because (1)
he is not in the business of treating or storing hazardous
wastés and therefore does not compete with those facilities and
(2) this Court's decision at No. 2083 C.D. 1983, has shut down
petitioner's hazardous waste disposal facility so that

petitioner is not -a competitor of any disposal facilities. As
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such, petitioner has no individualized interest apart from the
common Llnterests of 'society in general and therefore has no
standing.

Petitioner finally seeks an order of this Court
compe;ling DER to ptompt}y act on all pending applications for
permits to store, treat and dispdse of hazardous wastes. The
relieé sought by petitioner is in mandamus, an_extraordinary
writ which will compel the performance of a ministerigl act or
mandatory duty where the plaintiff's right to relief 1is clear
with a concomitant duty 1in a defendant where the plaintiff has

no adequate remedy at law.: Shaler Area School District v,

Salakas, 494 Pa. 630, 432 A.2d 165 (1981). Respondents argue
that petitioner again has no standing to press this claim and we
agree in part. Respondent, who was engaged in the business of
disposing of hazardous wastes, has never applied for a permit'to
treat and store hazardous wastes. He therefore lacks the
requisite individualized interest to pursue any claim concerning
the permitting process for treatment énd storage of hazardous

wastes. William Penn Parking Garage.

Petitioner has, however, submitted an application to DER
for .a permit to dispose of hazardous waétes. The essence of
petitioner's argument 1is that interim status approval for
disposers is illegal after September 5, 1982, thereby requiring

DER to promptly act on those applications. In regard to this
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ciaim, respondents argue that petitioner has failed to state a
cause of action since allowing facilities to dispose of
gaza:dous wastes under interim .status does not violate any
provision of the Act. Respondents argue, therefofe, " that
petitioner is unable to establish either his clear right to
relief or the duty on respondents' part. This Court agrees.

As previously mentioned, Section 404(a) of the aAct, which

"set up a transition scheme, applies'to facilities applying for

permits to store and treat hazardous wastes.l

Petitioner argues
that since the disposai of hazardous wastes poses a greater
potential threat to the environment than either stbring and
treating those wastes, the standards for the former must be at
least as striﬁgent as those applicable to thg-iatter.

Section 1001 of the Act provides, "The ([prior Solid Waste
Management Act] is repealed: Provided, however, that all permits
and orders issued, municipal solid waste management plans
approved, and regulations® promulgated under such act shall
remain in full force and effect unless and until modified,
amended, suspended or revoked." 35 P.S. §6018.1001 (Supp.
1983-84) . Under the prior Act, a solid waste permit was
reqdired for those facilities disposing of solid wastes, some of
which are now classified as hazardous. Because of the existence
of these permits aﬁd the grandfather clause of Section 1001, it

was unnecessary, In the view of the 1legislature, to set up a
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transition scheme for disposers of hazardous wastes. Since the

legislature has set no date for issuance of permits to -dispose
6f hazardous wastes under the present Act, this Court is loath
to intrude inEo the legislative domain'by setting such a date
and, therefore, will not do so.

Appellant's premise, i.e., that disposers operating under
interim status are violating the provisions of the present Act,
on which he bases his request for a Writ of Mandamus, is
incorrect. Having failed to establish either his right to, or
the respondent's correspondihg duty, to prompt action on the
permits for disposal facilities, this Court must agree with
respondent's preliminary objection that petitioner has faiied to
state a cauée of action in mandamus.

Based on all of the foregoing, petitioner's pgtition fpr
review must be dismissed. That being'tbe case, the motion for a
preliminary injunction must‘also be denied, as petitioner has
failed to establish his clear right to relief for the permanent

injunction. New Castle Orthopedic Associates v. Burns, 481 Pa.

%@J T

«” FRANCIS A. BARRY, Judge/

460, 392 A.2d 1383 (1978).
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FOOTNOTE

. lpecause of the posture of this case, it is unnecessary
to decide whether those facilities ©presently storing and
treating nazardous waste under interim status were operatlng in
violation of the Act.
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA .

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL

RESQURCES,
Petitioner

06 ¢ ¢ 00 oo

V. No. 3162 C.D. 1983
WILLIAM FIORE, d/b/a MUNICIPAL
and INDUSTRIAL DISPOSAL

COMPANY, INC.,

¢ eo es oo

Respondents:

ORDER

AND NQW, January 30 ¢ 1984, the preliminary
objections filed by respondents are sustained, the petition for
review is dismissed and the motion for a preliminary injunction

is denied.

L AL/

FRANCIS A. BARRY, Judge /
/
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EQUIVALENCY CRITERIA FOR SURETY BONDS
' PENNSYLVANIA RESPONSE

EPA will consider the following factors in determining whether a state-
required surety bond is "equivalent" or "substantially equivalent” to the
financial mechanisms prescribed in the federal regulations. As a general

-rule, most, if not all of the following questions must be answered 'yes" for

' the state-required surety bond to be considered "equivalent” or "substantially
- equivalent."

1. Is the surety company required to be'listed in Circular 570 or

- licensed to do business as a surety in the state? Yes - 75.313(b).

2. Does the underwriting limitation 1n Circular 570 apply’ Yes, the company
must be listed in Circular 570.

3. Must the surety company be licensed in the state where the surety bond
is signed? Yes, must be licensed in PA 75.313(b).

4. Are the terms of a required standby trust fﬁnd (if &any) at least
equivalent to a standby trust fund under the federal RCRA regulations? (see,

e.g., 40 CFR 264.143(b)(3) and the equivalency criteria for standby trust
funds, below.) Standby trust fund is not used in PA.

§. Must the penal sum of the bond, together with any amount being assured
by other mechanisms be at least equal to the current closure and/or
post-closure cost estimates? Yes - 75.318.

6. Must any surety bond that is used at an interim status facility be a
financial guarantee bond? (performance bonds may not be used under 40 CFR 265
regulations.) Yes. Hazardous waste bonds are penal bonds - Act 97 Section 505(d).

7. For new facilities to be permitted, must the surety bond be submitted
to the Regional Administrator or State Director before hazardous waste is
first received for treatment, storage or disposal? Yes - 75.311(c).

8. TFor new permitted facilities, must the surety bond be effective before

hazardous waste is first received for treatment’, storage or. disposal? Yes-75.311(c).

9. When cost estimates increase, must the penal sum of the bond be
increased (and evidence of the increase submitted to the Regional
Administrator or State Director) or alternate financial assurance obtained

within a defined period of time? (federal regulations allow 60 days)Yes-75.321 and

75.322.
10. Cean the penal] sum be reduced only if cost estimates decrease and
followirg written agfroval of the Regional Administrator or State Director?
Yes-75.321(b) and 75.325
11. Must the owner or operator obtain alternative financial assurance
within a defined time period after bankrug of the surety or removal of the
surety's name from Circular 5707 Yes-75.32 and (c).
ARIS0110"
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12. Must the surety give both the owner or operatar and the Regional
Administrator or State Director ample notice before cancellation of the surety
bond will be allowed? (federal regulations require at least 120 days)
Yes-75.313(c).

13. Will the owner or operator have sufficient time after receipt of
notice of cancellstion to provide slternative finenciel essurence and obtain

-written approval of the new assurance from the Regional Administretor or State

Director? (federal regulations require at least 90 days) Yes-75.313(c).

14. Is the surety required to pay the penal sum of &8 financial guarantee
bond in at least these circumstances: Financial guarantee is not permi;ted in PA.

a. The owner or operator has failed to provide Iunds ia
the amount of the cost estimate for closure and/or
post-closure care before the beginning of final closure
of the facility; N/A-no standby trust fund in PA.

b. The Regional Administrator, State Director, or a court
has ordered closure to begin and the owner or coperator '
has not provided funds within 15 days; or N/A-no standby trust fund
in PA. ,

c. The surety has sent notice of cancellation of the bond
and the owner or operator has not obtained alternate
financial assurance within a defined time period?
(federal regulations allow 90 days) Yes-75.313(c)(60 days)

15. Must the surety perform closure and/or post-closure care or pay the
penal sum of a performance bond in at least the following circumstances:

8. The owner or cperator fails to fulfill its closure
and/or post-closure obligations, even though closure
may occur socner than expected or the requirements in
the plans, regulations, and/or permit have cheanged; or
Yes-75.328(a)(1)-(4).

b. The surety has sent notice of cancellation of the bond
and the owner or operator has not obtained alternate

financial assurance within 90 days?
. Yes=75.313(c) (60 days)

16. May a surety bond only be terminated with the written consent of the
Regional Administrator or State Director? Yes, but authority may be delegated in
writing.

,

17. Must itemized bills for closure and/or post-closure care be submitted
to the Regional Administrator or State Director before payment will be

authorized? Yes. Documentation must be received under §75.325 before payment will
be autforized. ' _

18. Where the cost of closure appears to be significantly greater than
the amount of available funds, is the Regional Administrator or State Director
empowered to withhold reimbursement until satisfactory certificaction of
completion of closure is received? Yes. No reimbursement will beﬂnﬂd‘agxﬂlhl; ‘

funds are sufficient to cover full cost of closure and post-closure. §75.328(a)(3),
§75.326(g) and §75.325(d). :



EQUIVALENCY CRITERIA FOR LETTERS OF CREDIT
PENNSYLVANIA RESPONSE

EPA will consider the following factors in determining whether a state-
required letter of credit is "equivalent" or “substantially equivalent" to the
financial mechanisms prescribed in the federal ‘regulations. As & general
rule, most, if not all of the following questions must be answered "yes'" for
the state-required letter of credit to be considered "equivalent" or :
"substantially equivalent."”

l. 1Is the issuer required to be authorized to issue letters of credit,

and must its letter of credit operat;ons,be regulated by a state or federal
agency?  Yes-75.314(d)(1).

2. are the terms of & required standby trust fund (if &ny) at least
equivalent to the required standby trust fund under the federal RCRA . ¥
~‘regulations? (see, e.g., 40 CFR 264.143(d)(3) and the equivalency criteria
for standby trust funds, below.) Standby trust fund npt used in PA.

3. Must the letter of credit be irrevocable for at least a year and
provide for automatic extensions? Yes-75.314(d)(2).

4, Does the letter of credit have to be accompanied by a letter or
schedule detailing the coverage for each facility? Yes, a breakdown . is required -
if more than one facility.

5. Must the owner or operator submit evidence within a reasonable perzod
that any cost increases are covered by alternate mechanisms or increases in
the face amount of the letter of credit? (federal regulations allow up to 60

days.) Yes-75.322.

6. Must owners or operators obtain alternate financial assurance within a
specified time if the issuing institution ceases operations, files for
bankruptcy, or otherwise ceases to qualify? (federal regulations allow up to
60 days.) Yes-75.329(b) and (c).

7. DMust alternate assurance be obtained within a specified time if the
issuer gives notice of nonrenewal of the letter7 (federal regulations allow
up to 90 days.) Yes-75.314(d)(2)(ii). .

8. Must the face amount of the letter of credit, together with any amount
being assured by other mechanisms be at least equal to the current closure and
post-closure cost estimates? Yes-75.318.

9. Must the letter of credit be submitted to the Regional Administrator
or State Director by & specified time before hazardous waste is first.received
for new permitted facilities? (federal regulations require at least 60 days.)
Yes. Bond must be submitted and approved prior to waste acceptance-75.311(c).

10. For new facilities to be permitted, must the letter of credit be
effective before hazardous waste is first received for treatment, storage or

disposal? Yes-75.311(c). . AR | 90 112



11. Can the amount be reduced cnly if cost estimates decregse and
following written approval of the Regional Administrator or State Director?
Yes-75.321(b) and 75.325. _ )

12. Must itemized bills for closure and/or post-closure care be submitted
to the Regional Administrator or State Director before reimbursement will be

suthorized? Yes. Documentation must be fedeiv?d under §75.325 before payment will
be authorized. ' '

13. Where the cost of closure apﬁears to be significantly greater then
the amount of funds available under the letter of credit, is the Regional
Administrator or State Director empowered to withhold reimbursement until

satisfacffﬁy ce tifﬁyation of completion of closure is received?iYes. No reimburs:
ment wil e made unless funds are sufficient to cover full cost of closure and post-

uofffe'lswtség%%gaa)t(ggﬁ ’:715'21‘}2(3..)43'?'93:5&32?9&?. only allowed if (1) elternzte
essurance is provided, or (2) the owner or operator has been relcased from
closure or post-cleosure financial requirements? Yes-75.316(b) or 75.325.
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EQUIVALENCY CRITERIA FOR CASH DEPOSITS -~
AND CERTIFICATES OF DEPOSIT
; - PENNSYLVANIA RESPONSE

| EPA vill consider the following factors in deteﬁpznxng uhether a state-~
equired cash deposit or certificate of deposit is 'equivalent” or
jubstantially equivalent' to the financial mechanisms prescribed in the
ederal regulations. As a general rule, most, if not all of the following
restions must be answered 'yes" for the state-required cash deposit or

:rtificate of deposit to be cons;dered "equivalent" or "substantially
qu;valent. :

1. Must the bank or finencial institution holding the cash deposit or
ertificate of deposit be regulated nnd examined by a federal or state egsncy?)

Yes-75.314(c)(6). &

2. Must the Regional Administrator or State Director be the beneficiary ’
d be empowered to draw upon or direct payment from the funds if the owner or
er%gc):(r”f%%}s to perform closure or post-closure care? yves-75.328(a)(2)- (4) and

3. For new fac;l;t;es to be permitted, must the cash deposit or T
srtificate of deposit be established before hazardous waste is first received
9: treatment, storage or disposal? Yes-75.311(c).

T -

4. Must payments be made pursuant to a pay-in period and formula at least_
quzvalent to federal RCRA trust fund requirements? Yes. §75.315

5. Must advance notice be provided to the Regional Administrator or State

.rector in & . defined time period prior to termination by the owner or
serator? Yes-75.316.

E 6. Must at least one of the following conditions be met for the cash

iposit or certificate of deposit to be terminated: (1) the owner or operator
1s performed closure/post-closure to the State Director's or Regional
mministra:or's satisfaction, or (2) alternate assurance has been estsblished
a) in accordance with state regulations or (b) that would be acceptable under
J CFR 264/265.1497 Yes-75.315(b) or 75.325.

i

| 7. Can funds be released only upon wrirten instruction of the Regional
iministrator or State Director? Yes-75.325.

8. Must itemized bills for closure and/or post-closure care be submitted
> the Regional Administrator or State Director before payment will be
ithorized? Yes. Documentation is required for release of any amount under §75.325.

9. Where the cost of closure appears significantly greater than the
wount of ,available funds, is the Regional Administrator or State Director
wpowered to withhold reimbursement until satisfactory certification of
.osure is received? Yes. No reimbursement will be made unless

funds are sufficient to cover full cost of closure and post-closure. §75.328(a)(3),

§75.326(g) and §75.325(d). AR | 90 | 1 4



- Commonwecalth of Pennsylvania
Environmental Resources
February 1, 1984

Subject:  Right to Know Request - List of Water
Companies

To: John McSparran, Director
Bureau of Resources Programming

From: Cathy Curran Myers éM? )

Assistant Counsel]
Bureau of Regulatory Counsel

Bureau of Regulatory Counsel

i'l'hrough: Maxine Woelfling, Director THatire Wﬂ—{/(f,k/rldq
You have requested an opinion as to whether you must honor a request from a
| private citizen for the Department's list of names and addresses of water
| suppliers. You are advised that under the Pennsylvania "Right to Know Act", Act

of June 21, 1957, P.L. 390, as amended, 65 P.S. 866.1 et seq., such lists of names
and addresses are public records and must be disclosed.

The information requested is a list of names and addresses of water companies
regulated by DER. While DER does not have an actual hard copy list of water
suppliers, the information does come into the Department on the annual reports
submitted by the water suppliers. In the past, persons requesting a list were
invited to copy the addresses off the annual repofts in the Department files. At
present, the information requested is also stored in'our computer and could be
printed out as a list if programmed to do so.

Case law has repeatedly interpreted lists of names and addresses as public records
requiring disclosure under the Right to Know Law (Merganthaler v. Pennsylvania
State Employees Retirement Board, 33 Pa. C. 237, 372 A.2d 944 (1977), list of
retired state employees; Young v. Armstrong School District, 21 Pa. C. 203, 344
A.2d 738 (1975), list of kindergarten pupils; [ricdman v. Fumo, 9 Pa. C. 609,

309 A.2d 75 (1973), list of candidates for examination as certilied public
accountants; Hoffman v. Commonwealth, Pennsylvania Game Commission, 71 Pa.
C. 99 (1983), subscription list to Pennsylvania Game News.) The lists requested of
you cannot be distinguished from those which the courts have declared to be public
records.

The courts have left the question of how the information will be provided to the
requestor largely in the hands of the agency. Although Section 3 of the Law gives
the citizen a clear right to mnake copics, including photographic copies of records
in the custody of the agency, it is left to the agency's discretion whether the
applicant must inake the copics or whether the agency will provide the copics at
the applicant's cost. In a recent case in which a citizen requested mailing labels

- for the Game Commission's magazine subscription list, the court left the method
of providing the information to the Commission's discretion. The court rejected

AR19011S
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John McSparran, Director -2 February |, 1984

the applicant's right to receive mailing labels, but ordered the Commission to
aflord the applicant with an appropriate, [air and efficient opportunity to take
extracts or make copies of the list. Hoffrnan v. Pa. Game Comrmission, supra.

If the information is readily accessible by coinputer in a list form, it is arguably
"unfair" or "inefficient" to require the applicant to search addresses from the
entire file by hand. However, you are not required to use employee time and ,
effort to make a list more accessible. See, Lewis v. Thornburgh, 462 Pa. C. 310
(1983). Therefore, I suggest you, in consultation with the Bureau of Information
Systems, fashion a policy that affords a realistic opportunity for persons to obtain
this information, without unduly interfering with the regular work of the Bureau.
Any employee time or materials which you decide to use to satisfy such a request

are chargeable to the requestor. If you have any further questions regarding this
matter, I will be glad to advise you.

cc: - Tom Denslinger

ARIS0116
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WLE TRV YT g L ATREVAR} .-

;' * BUREAU OF SOUID WASTE MANAGEMENT
DIVISION OF HAZ47)0US WASTE MANAGEMENT

| S i

APPLICATION NQ. (Department Use Only}

CONTRACTUAL CCGMSENT OF LANDOWNER

(N{We), the undersigned, hereinafter sornetimes raierred to as ‘‘landowner’’, being the owner(s) of

acres of land located in

’
(TOWNSHIP, BORQUGH. OR CITY]

County, Pennsylvania, as described in the deed(s) recorded in the Recorder

of Deeds Office at Deed Book(s) and page(s) and shown by crosshatched

lines on the map attached hereto which is signed in the original by the ‘landowner upon which

proposes to engage in hazardous waste

tHAZARDOUS WASTE MANAGEMENTY FACILITY OPERATOR)

storage, treatment or disposal activities for which application for permit will be made to the Department of
Environmental Resources under the Pennsylvania Solid Waste Management Act, Act of July 7, 1980

(P.L.380,35 P.S.§6018.10 &t seq., and of which application this consent will be made a part, DO HEREBY

ACKNOWLEDGE THAT THE HAZARDQUS WASTE MANAGEMENT FACILITY OPERATOR AND HIS PERSONNEL HAVE
gTHE RIGHT TO ENTER 'UPON AND USE 'fHE LAND FOR THE PURPOSES OF CONDUCTING HAZARDOUS WASTE
5 MANAGEMENT ACTIVITIES. Furthermore, {1){Wa), the undersigned, do heteby irrevocably grant to the hazard-

ous waste management facility operator and to the Cemmonwealth of Pennsylvania or any of its author-
"ized agents, or employess, the right to enter upon the aforssaid land before the beginning of the hazardous
waste managsement activitias, during the hazardous wastic managernent sctivities and for a period of 20 years
after final closure of the facility, for the purposes of inspaciion and for the purpose of conducting such pollu-
tion abatement or pollution prevention activities raguired unitdor the Act, the regulations promuigated thereunder
and the terms of the permit as the Departmant deems nooessary. (i)(\{‘/s) do nereby grant in addition to the
. Commonwaalth, for the aforesaid period of tima, a right of entry acioss any adjoining or contiguous lands
owned by {us)(me) in order to have access to the land described herain. Itis specifically agreed and understood
that this contractual consent gives the Corpmonwealth the right to enter, inspect the premisss, and abate
| or prevent pollution as a matter within th. polics. power but does not otligete the Commonwealth to do so,

does not constitute any ownership interast by the Common*-aalth in the aforesaid land, %Rd(?%dt Lf?ect

or limit any rights available to the Commonws=alth uncer applicabie law.
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_‘ IHE LANUUWNER TO ALLOW THE ABOVE—-NAMED HAZARDOUS WASTE

IAGREES OA DOES NOT AGREE)

zAANAGEMENT FACILITY OPERATOR TO TRANSFER OR ASSIGN, BY WRITTEN AGREEMENT, THIS CON-

gRACTUAL CONSENT TO ANOTHER HAZARDOUS WASTE MANAGEMENT FACILITY OPERATOR.

§ This Consent shall terminate and become null and void if the hazardous waste manageme}\t facility
.\i;»,pera'tor does not apply to the Department of Environmental Resources for a permit to conduct hazardous
“aste management activities on the aforesaid land within __________ year({s) from the date of ihis Con-
1ent. Nothing in this Consent shall preciude or limit the landowner’s authority to terminate the right or privilege
'f the hazardous waste management facility operator to conduct hazardous waste management activities
n the aforesaid land.

-

This Contractual Consent shall be deemed to be a recordable document. Priorto the initiation of hazar-

dous waste management facility operations under the permit, this Consent shall be recorded by

i
b

and entered into the deed book (d.b.v.) index at
(LANDOWNER OR HAZARDQUS WASTE MANAGEMENT FACILITY OPERATOR}
‘he office of the recorder of deeds in the countylies) in which the hazardous waste management facility is

0 be located.

In witness whereof and intending to legally bind {(myself) {ourselves), (my) (our) heirs, successors and

Pssigns, {I) (we) have hereunto set {(my) (our) hand(s)] and seal this day
of : , 19
SEAL)
LANDOWNER (Print Name)
By:
Signature
(Print Name)
By:
Signature

AR190118
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- - ACKNOWLEDGEMENT OF INDIVIDUALS OR PARTNERS

STATE OF
SS
COUNTY OF
On =TT , . before me, the undersigned Notary, per-
sonally appeared : known to me (or satisfactorily pro-

{(NAME(S)H

ven) to be the person whose name is subscribed to this instrument, and who acknowledged that

: executed the same and desiras it to be recorded.
{HE,SHE OR THEY) )

‘-f'j—ft" IN WITNESS WHEREOF, | have hereunto set my hand and official seal.

{SEAL) My Commission Expires:
NOTARY PUBLIC (DATE)

ACKNOWLEDGEMENT OF CORPORATIONS
STATE OF
SS
COUNTY OF
On — , before me, the un‘dersigned Notary, personally appeared
{DATE)
. who acknowledged (herself) (himself) to be the
{NAME(S))
of , acorporation, and
{TITLE OF PERSONI {(NAME OF CORPORATION)

. that s(he), as such officer, being authorized to do so, executed the foregoing instrument on behalf of the

' said corporation and desires that this instrument be recorded.

IN WITNESS WHEREOF,| have hersunder set my hand and official seal.

{SEAL) My Commission Expires:

l NOTARY PUBLIC (DATE)

N—

" This instrument has been recorded in County, Pennsyivania, ERH’G’H?V
of : , at Book . Pagals] -

{SIGNED » IPRINT NAME) (SEALED)
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