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STATE OF DELAWARE
DEPARTMENT OF NATURAL RESOURCES
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SECRETARY .

SECRETARY'S ENFORCEMENT POLICY
FTOR TEE DIVISICN OF AIR AND WASTE MANAGEMENT
AND TEE DIVISIOM OF VIATER RESOCRCZS
Dated: April 3, 1987
No. 87-EP-1

I. INTRODUCTION

Achieving and maintaining a high level of compliance with
environmental laws and regulations is one of the most important
goals of this agency and is an essential prerecuisite to
realizing the benefits of our regulatory programs. However, in
the process of developing an effective enforcement policy at the
state level, it is necessary %to keep in mind the broad cbjectives
of parallel Federal programs upon which many o our statutes and
regulations are based. In aédition, we must endeavor to reach an
acceptable cdegree of consistency within the various programs so
that the requlated ccmmunity, as well as concerned and affected
parties, will be treated in generally the same manner in similar
situations.. The following policy therefore, is intended to
achieve all 3 objectives - a high degree of compliance, considera-
tion of overall Federal objectives where applicable, and
case-by-case consistency within the framework of existing

. DNREC/DOJ enforcement author*tles as set forth in various state -
e statutes.
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—— _ II._ STRCCTURE AND PROCEDURE

Each Division Directcr shall designate a panel for review of
enforcement matters. The Panel shall consist of the Branch -
Supervisor, the section Manacer, the Division Director and/or
Deputy Director, Supervisor ci Enforcement and a representative :
of DOJ. It shall be the éduty of the Panel to periocdically meet - -—
and review the status of vioclaticns broucht to its attention.
either by program personnel or Environmental Protection Officers.
EPO's investigative reports should be filed with the appropriate
Branch Supervisor with a ccpv to the Director. Such reviews
shall ke performed in accoréance with the guicdelines set for+h in
Section III belcw. Upon ccmpletion of the review process, if the
decisicn is made to pursue enforcement action, the matter shall
be forwarded to the Secretary with a recommencation as to a
proposed enforcement resgense. After approval or modification of
the Parel's recommendaticrn, the Division Director shall refer the
viclation and azproved reccmmerncdations to the DOJ for appropriate
action, except in the case cf minor violations handed by ZFO's in
J.P. Couzt as discussed ktelcw.




IIXI. GUIDEIINES ITOR ENFCRCIMINT ACTION

In selecting an enforcement resvonse that will be both
timely and appropriate Zfor a given violation, the Panel will {
necessarily have to exercise its collective judgment in a wide
variety of factual and legal ccniexts, many of which cannot be
anticipated. When making a determination orn the appropriate
response in a given case, the Panel will choose from a variety of
statutory authorities and will consider a series of fundamental
factors.

With respect to eniorcement responses, the alternatives
available to the Panel are set forth primarily in three statutes:

1) 7 Del. C. Ch, 60 - Air, Water, Solid Waste, etc.
2) 7 Del. C. Ch, 63 - Hazardous VWaste
3) 7 Del. C. Ch. 66 - Wetlandés

Essentially there are four types of acticns under each statute,
depencding to some extent on the violator's state of mind and the
type of harm to be addressed as well as the range of penalties to
be sought. These provisicns are summarized as follcws:

STATUTZ

RESPONSE Ch. 60 Ch. 63 Ch. 66

ADMIN. ORDER §6018 Cease and §6309 () §6614 Ceac|
Desist Orcer Compliance Crder Desist Ordex
any vieclation any vioiation any vioclation
§6005 (b) (2) Reasorzble
Conciliatiorn - penaltv baseé on
any violaticn seriocusness and

‘efforts to comply

INJUNCTION §6005(b) (2} §6309 (¢) §6615 Iniunctic
' "continuing or "threatened or to prevent

threatening to continuing or violation
begin® likely to reoccur"™ (Chancerv)
(Chancery) (Chancery)

CIVIL §6005 (b) (1) §6309 (b) §6617 (c)

BPENALTY $1,000 - 10,000 $1,000 - 25,000 $1,000 - 10,00¢

: any violation any violation any violation
(Superior Court) (Suzerior Court) (Superior Cour:
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( CRIMINAL §6013 (c) §6309 (£) §6617 (b)

FPENALTY --§50-- 500 $§2,500 - 25,000 $50 - 500
any vioclation 1 year any violation

(J.P. Court) $§50,000; 2 years (J.P. Court)
*intentional or .
knowing violation
(Superior Ccurt)

§6013 (b) §6209(g) §6617 (a)

§300 - 5,000; $300 - 25,000 $500 - 1G,000

& mcnths or 1 vear "intenticnal o:
"knowing false $50,000; 2 vears knowing viola<:
statement in "knowing false (Stpericr Court
application, statement”

approval, etc.” . (Superior Court)

§6013(a)

$2,500 - 25,000
"willful or
negligent
violation"
(Supericr Court)

It is obvious that all three statutes exhibit the same pattera -
a range of responses from aéministrative orders and J. P. Court
Criminal cases through injunctions ané civil penalties and
finally criminal actions in Superior Court. These Superior Couct
criminal actions,,it should be noted, are the only responses :
recuiring proof of "scienter" or the viclator's state of miné.

All of the rest merely reguire evidence that some regulation,
order, permit condition etc. has been violated, regardless of any
stzte of minéd. This principle serves as a good starting point
for a discussion of appropriate rescponses: Unless there is
adequate proof of the recuisite state of mind, a criminal
prosecution in Superior Court would be rulec out.

Eaving established the recuisite "scienter" however is not
necessarily enough to warrant an all out cciminal response. The
Panel should also consider at least the following fackcrs:

- harm to the envircnment or health;

- seriousness of the violation;

- duration cf the violation;

- notification efforts by the violater;

- previcus enfcrcement history;
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After reviewing the matter in light of all of the abcve, the
Panel shoulcé then be 2ble to either raccmmend prcceeding with a
major criminal effort in Superior Court or to rule out that
apprcach. If the decisicn ‘s tc proceeéd with a Supericr Court
crimiral case, approval c¢Z the Secretary should be .mmeczate‘v {
obtained ané the Departxzent oF Sustice should be involved thrcuch
the State Solicitor's cfiice.

Should the Panel rule out Superior Court c-iminal acticn, a
decisicn shouléd be made on the remaining opticns. IZ the
viclation is a cecntinuinc one cr is threatening to begin, scme
thcught shculé Lte given £c injunctive relief. Hcwever, despite
clear statutory authority to seek injunctions Zor anv violation,
practical experience has shcwn that such remedies are only
available where there is adecuate evidence of harm or votential
harm to numan health Cr the environment. Lo the absence of such
proof, therefore, such a response should be ncrmally ruledéd cut.
As with Superior Court criminal cases, approval of the Secretary
and immecdiate coordinaticn with DOS is essential.

Generally it will nct be difficult to decide on Superior
Ccurt criminal cases or injunctions since theyv usually involve
the most extreme violaticns and environmental harm. If these
options have been eliminzt2d, as they usually will ke, the more
difficult choices will remain eamong civil penalties in Superior
Court, J. P. Court criminzl cases and administrative orders. For
the most part, Superior Ccurt civil actions should be useé for
serious violations where the requisite "scienter®™ is lacking for
a major criminal case. Consideration shculé be given to all o
the factors discussed earlier - harm to the environment,
seriousness of violations, etc. Hcwever, the civil penalty
aprroach raises a variety of issues including the appropriate
amount of the peralty, atatement of the problem, installation of

pollution control equipment, etc. A decision will also have to
be made on whether to litigate the case or resolve it by means ol
a pre-trial settlement a2né consent oréer.

L

Needless to say, civil penalty cases should usually be
settlad if the agency's main cbjectives of achieving ccmpliance,
creating a deterrent effect by appropriate penalties and
remaining consistent within the framewcrkX of each program can be
reached. Towazd that ené, the Division Directcrs are hereby
autherized to develcp civil pena2lty policies which will guide the
Parel in arriving at apcrecpriate settlement prorcsals. These
polic;es shall beccrme part of this enforcement pclic" orce they
have teen apprcved by the Secretary and shculé incorporate the
follewing £factcers:

(1) Zconcmic benefit £rem non-ccmpliarnce;
(2) Gravity of the vioclation:

(3) Degree of willfulness or negligence;
(4§) Degree of cocperaticon/nonccogeration;
(5) EBistcrzy of nonccmpliance;

(€) Ability to pay:; .
(7) recit projects; . {
(8) Unicue Zfactors. . A



Further, anv policy must alsc make special vrovisions for chronic
viclators which will include, at a minimum, the concept of
escalating renalties for recurring violations. As with the
Superior Court criminal ané injunctive resronses, immediate
involvement of DOJ is essential follcwing azproval by the
Secretary.

In connection with civil cases, it shouléd also be noted that
uncer 7 Del. C. §6005(c) anc under 7 Del. C. §6208(4) the
Secretary may uncdertake abatement acticn ané recover the costs
frem the violator in aééificn to any other enforcement actions.
Cost recoverv shoulé always be ccnsideraé when the Depariment has
exrendeé Stazte funds to acdiress an environmental problem. Since
these two statutorv provisicns ciffer somewhat in both the
circumstances under which cost recovery is available and the
scope of recoverable costs, the Panel should carefully review
those sections befcre making a recommendation.

The remaining choices - J. P. Ccurt criminal and
administrative orders - have traditionally teen handled within
this agency without [COJ review although occasionally DCJ cuidance
may be helpful in more ccmplicated matters or where the case is
likely to draw consicerable public attention. Presumably, if the
Panel hes eliminated the three most serious responses, the
situation does not yvet pose a threat to human health or the
environment ané each of the factors listeé ezrlier have teen
discussed ané have not vieléed significantly negative results.
One exception may be the Cezse and Desist Orcer under Chapters 60
and 66 which.may be issuec unilzterally by the Secretary to bring
a serious threat under ccntrol and may be used &s a first step
Prior to seeking an injunction.

Except for the Cease and Desist situaticn, administrative
oréers arnéd J. P. Criminal acticns will be reserved for mincr
viclations which do not sose any significant, immediate threzt to
health or the environment anéd do not reflect very negative
evaluations by the Panel after ccnsicering all of the factors
listed previously. 2As a rule of thumb, J.P. Ceurt criminal cases
should be useéd for minor, isclated violaztions where little or no
corrective action is recuireé and where our objective is to bring
the matter to the violator's attention. £Since it would not be
practical or even desirable to recuire Panel review of every
minor violation, the E?0's will continue to prosecute most of
these cases directly in J. ?. Court, although all of these
matters shculé ke recorted to the Panel alfterwvard. Ecwever,
special circumsctances such as those having significant publi
interest, media ccverage, involvement of other agencies, etc. may
warzant consicderation bv the Panel. 1In such cases, the EPO's
will be instructed accoréingly by the Surervisor of Enforcement
aZter he has consultedé wizh the rest o the Panel to determine iZf

it warrants their attenticn.
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Finally, Aéministrative Orders are avallable where there is
no immediate threat to hezlth or the environment and our
objective is tc bring the violator back into ccmpliance .soc as tr.
avoid further violations. Often, this apprcach will involve a |
cempliance order with possible penalties and appropriate -
deadlines for meeting compliance goals and, if unsuccessful, may
also be the first step toward more seriocus eniorcement responses.

As noted early on, enforcement must not only ke appropriate
but must alsc be timely in crder to achieve this agency's
cbjectives. Since rno single set of time pericds and deadlines
may be workable for all prcgrams, the Directors are hereby
authorized to develop cuidelines which shall become part of this
enforcement policy uzon approval by the Secretarv on what is
"timely" enforcement acticrn within each of their respective
programs. Necessarily such guidelines will consider resource
capabilities, status of investigative efforts, the violator's
cooperation or lack thereof, progress toward compliance and
enforcemert historv. Once in place, these guidelines will set
the pace for reviewing violations, making reccmmendations to the
Secretary, and referring cases to DOJ for enforcement.

The above enfcrcamen. policy shall becc?? effective

immediately.

SO CRDERED, this <" day of April, 1983.

Uohn E WLTSOn, III ‘
Secretary
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