


MEMORANDUM OF AGREEMENT BETWEEN
THE STATE OF DELAWARE
AND
THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION it

I. GENERAL

This Memorandum of Agreament (hereinafter "Agreement”) establishes policias,
responsibilities, and procedures pursuant to 40 CFR 271.8 for the State of Delawars’'s
Hazardous Waste program (hersinafter "State Program®) authorized under Section 3006 of
the Resourca Conservation and Recovery Act (hereinafter "RCRA or "the Act”) of 1978 (42
USC 6901 et seq.), as amended (Public laws 94-580, 96-482, 98-8186), and the United Statea
Environmental Protection Agency (herainaftar EPA) Regional Office for Region ill. This
Agreement suparsedes tha Agreamant which was affective on June 22, 1984 and further sets
forth the manner in which the State and EPA will coordinate in the State’s administration and
enforcement of the State program and, pending State authorization, EPA’s administration of
the provisions of the Hazardous and Solid Wastea Amendments of 1984 (HSWA). For
purposes of this Agreemant, refarences to *RCRA” include HSWA.

This Agreamant is enterad into by the Secratary of Department of Natural Resources and
Environmental Control (hereinafter "Secratary™ or “the State” or "DNREC") and the Regional
Administrator, EPA Region llI (hereinafter "Ragionai Administrator™ or "EPA").

Nothing in this Agreament shall be construed to restrict in any way EPA ‘s autharity to
fulfill its oversight and anforcement rasponsibilities under RCRA. Nothing in this Agreement
shall be construed to contravene any provision of 40 CFR Part 271.

The parties will review the Agreement jointly at least once a8 year (and othar times as
appropriate) during preparation of the annual State grant work program, in connaction with
grant funding under section 3011 of RCRA.

This Agreemant may be modified upcn the initiative of either party in order to ensure
consistency with State program modifications made or for any other purpose mutually agreed
upon. Any revisions or modifications to this Agreemant must be in writing and must be
signed by the State and the Regional Administrator. This Agreament will ramain in effect until

* such timae as State pragram authorization is withdrawn by or is voluntarily transfarrad to EPA
' accarding to tha criteria and proceduras astablished in 40 CFR 271.22 and 40 CFR 271.23.

This Agreement shall becoma effective at the time the State’s additional authorization
takes effect, which shall ba the date set out in the Federat Ragister notice of the Regional
. Administrator's dacision to grant additional authorization to the State,
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0. POLICY STATEMENT

Each of the parties to this Agreement is responsible for ensuring that its obligations
under RCRA are meat. Upon granting of final authorization by EPA, the State assumed primary
responsibility for implemanting the authorized provisions of the RCRA hazardous waste
program within its boundarias. EPA retains its responsibility to ensure full and faithful
exacution of tha requirements of RCRA, including diract impiemantation of HSWA in the event
the Stata is not autharized to act. The State and the Regional Administrator agree to maintain
8 high lavel of cocperation and coordination between their raspactive staffs in 8 partnarship
to assure successful and effective administration of the State program.

Section 3006(g) of RCRA provides that hazardous waste raquirements and prohibitions
promulgatad pursuant to HSWA are applicable in authorized States at the same tima that they
are applicable in unauthorized States with the exception of Section 3006(f), Availability of
Information, which cannot be implemented by EPA in authorized States. Whila EPA retains
responsibility for the direct implementation of those provisions of HSWA which the State is
not authorizad to implement, it is the intantion of EPA and tha Stats to coordinate the
implemantation of such provisions to the greatest degree possible.

The State agrees to provide EPA with a copy of sach Stats variance or waiver at the time it
is granted. The State agrees that it will not exercise its variance authority, including
emergency administrative orders, urdess the result would remain not less stringent than and
consistent with the Federal program, and ¢onsistent with the other State programs.

EPA will oversea implementation of the authorized State program in order to ensure full
execution of the requiramants of RCRA, to promote naticnal consistency in implementation
of the hazardous waste program, to allow EPA to report to tha President and Congress on the
achievemaents of the hazardous waste program, and to encouraga Statas and EPA to agree
on desirabla tachnical support and targets for joint efforts to prevent and mitigate
environmental problems asscciated with the improper management of hazardous wastes.
Oversight will be sccomplishad by EPA through written reporting requirements, permit
ovarview, compiiance and enforcament ovarview, and annual review of the State’s programs.

ill. STATE PROGRAM REVIEW

A. Genersl

The Regional Administrator will assess the State administration and enforcement of the
hazardous waste program on a continuing basis for equivalenca and consistancy with RCRA,
this Agreament, and all applicable Fedsral requirements and policies, and for adequacy of
enforcament.. This assessment wiil be accomplished by EPA raview of information submitted
by the $tatain accordance with this Agreement and the State grant work program, permit
overview, complianca and enforcament overview, and annual review of State program

activities.

The Regionat Administrator may also consider, as part of this regular assessment,
written comments about the State’s program administration and enforcement that are
received from regulated persons, the public, and Federal, State and local agencies. Copies
of any such comments receivad by the Regional Administrator will be provided to the Stata,
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To ensure aff_active program raview, the State agreos' to allow EPA accass to all files
and other information requested by the Regionai Administrator or his or her dasignee and
deemed nNecassary by EPA for reviewing State program administration and enforcement.

(- Revisw of DNREC files may be scheduled at quarterly intervals. Program review

‘ meetings between the State and the Regionai Administrator or their assignees will be
scheduled at reasonable intervals not less than annually to review specific oparating
procedures and schedules, to rescive problems and to discuss mutuai program concerns.

These meetings will be scheduled at least fifteen days in advance unless agreed to
difforantly. A tentative agenda for the mestings will be preparad by EPA.

B. ldentification of Priority Activites

The State and EPA agree to davelop, on an annual basis as a part of the State grant
work program, criteria for pricrity activities, including activities regarding handlers of
hazardous waste. Thesa criteria will be based on Agency program guidancse, and wiil serve
to identify those activities which should receive tha highast priarity during the grant period.

Examples of activitias which wiil be considered high priority will include, but not be
limited to, facilities to be inspacted, facilitias to be permittad, and enforcement against
facilities with known or suspected contamination which poses a risk to human heaith or the
gnvironment.

IV. INFORMATION SHARING
A. General

As the national hazardous waste program matures, the respective roles and
responsibilities in this State/Federal partnership will become more clear. As the raspective
information needs of the State and EPA evolva, changas to this section of the Agraement may
be appropriate. During the annual review of this Agreament the Stats and the Regional
Administrator will carefuily examina the follawing information sharing provisions for needed
revision,

B. EPA

1.  EPA will kegp the State informed of the content and meaning of Federai statutes,
reguiations, guidelines, stardards, policy decigions, directives, and any other factors
that affect the State program. EPA will forward copies of all documents atfecting tha
State program.

2. The State and EPA have agreed ta a joint permitting process (see Section V.D of this
Agreement). Undar this process the Stata and EPA have established policies and
procadures by which each will pursue their respective and/or joint responsibilities under
HSWA.

Tha State and EPA agree to tha sharing of information as specified under "V.D Joint
Permitting Process” and the annual State grant work program. Spaecifically included
shall be the procedures for sharing and coordinating the exchange of information on the
following: '
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a. Part A and Part B permit applications, whather received prior to the effective date
of this Agreement or subsequent to the affective date of this Agreement and
whather f“rst received by the State or EPA;

b.  Such other information necessary to support the foregoing information;

c. Copias of draft permits, proposad permit modifications, public notices;

~

d. Copies of fina! permits and permit modifications; and
e. Noticas of permit denials.

3. EPA agrees 1o make available to the State copies of any reports and data rasuiting from
compliance inspactions when ths Stats requests such copies.

4. EPA agreas to provide the State with notification information from EPA Form 8700-12
obtained prior to tha effactive date of this Agreemant if such information has not
a!readv been provided to tha State. The Sacratary and EPA shall agree on the format
in which the information will be provided and the information will be provided within
thirty daya of the effective date of this Agreement. EPA will aiso forward, on a monthiy
basis, notification information {lincluding newly assigned EPA identification numbaers)
submittad by persons in the Stata who fila such forms after the affective data of this
Agreement. This information will be submitted to the Diractor within 10 days of thc
end of 2ach month for the precading month,

5. EPA agrees t9 assign EPA identification numbers to genarators and transporters and to
owners and oparators of hazardous waste treatment, storage and disposal facilitias
submitting notifications aftar the effactiva date of this Agreemant. Pursuant to section
3010 and according to agraements between EFA and the State, the Statais responsible
for raceiving, processing, and verifying information on natification forms (Form 8700-
12) and for forwarding such information to EPA for the assignment of EPA identification
numbers.

6. EPA will make available to the Stata cther relavant information as requestad which the
Stats needs ta implement its approved program. Iaformation provided to the State will
be subject to the terms of 40 CFR Part 2,

The State wishes information to be forwarded to:

Department of Natural Resources and
Environmental Control Division of Air and Waste Management
Hazardous Wasta Management Branch
- P.0. Box 1401 :
89 Kings Highway
Dover, Delawara 19203

C. State

1. The State agrees t¢ inform the Regional Administrator in advance of any proposed
program changes which would affsct the Stata’s ability to implement the authorized
program. Program changes of concern include modification of the State’s legal
authorities (i.e., statutes, ragulations and judicial or legisiative actions affacting those
authorities), modifications of Memaranda of Agreement or Understanding with other
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agencies, and modifications of resourcs ievels (i.e., avanlable or budgatad personnel and
funds). The State recognizes that program revisions must be made in accordance with
the provisions of 40 CFR 271.21, and that until approved by EPA, revisions are not
autharized as RCRA Subtitle € requiremants,

2.  Annuslly, through development of the State grant work program, EPA and the State will
agree on the type and frequency of raports the Stats will make in order for EPA to
maintain oversight of the implemantation of the State’s authorized program. Fraquency
of such reports shall be outlined in the yearly grant work plan. Suchr reporting shall
includa, but not be limitad to, the following:

a. Compliance monitoring and enforcement information;

b. Information md:catmq the status of tha State’'s permimng. closure, post-closura,
and ground-water monitering and corrective action actwmes.

¢. Various reports designed to accurately describe the status of the State’s
authorized progrem inciuding biannial reports summarizing the quantities and
types of hazardous waste generated, transported, treated, stored and disposed
in the State; and

3. The State agrees to provida EPA with a copy of any decisions regarding requests made
by hazardous waste handlars to change their classifications (e.g., raquests to be deleted
as generators but to retain facility status) and facility requests to makae on-site changes
prior to parmit issuance (e.g., requests to handle additional wastes not identified on the
facility’s original natification and RCRA Part A Permit Application.) in addition, the
State agrees to notify EPA of all waivers or variances granted by the State.

4. The State agrees to provide EPA with copies of reports on data resulting from any
compliance mspect:on and subsequant enforcement actions, when EPA raguests such
copies.

5. Tha State agrees to provide any pertinent information requested by the Ragional
Administrator or his or har dasignee within a mutually agreed upon time frame, as
necessary for EPA to carry out its oversight responsibilities. Unless otherwise agreed
upan, the above infarmation shall be sent to:

U.S. Environmental Protection Agency

.Region Il

Dalaware Hazardous Waste Program Manager, 3HWS2
841 Chestnut Building

Philadelphia, Pennsylvania 19107

6. State and EPA Data Management via the Resource Conservation and Recovery
Information System (RCRIS), will occur per ths RCRIS Memorandum of Understanding
{MOU). Tha MOU will be reviewed as considered necassary by EPA or the State.

D. Site Visits

EPA is responsible for maintaining reliable national data on hazardous waste
managemant, This data is used to report to the President and Congress on the achievements
of the hazardous waste program and to support EPA’s reguiatory davelopment efforts.
Whenever EPA determines that it needs to obtain certain information, EPA will first seek to
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gain this information from the States. The State of Delawars agreas to supply the Regional
Administrator with this information if readily available and as rasources allow. If the State is
unable to provide the informatian or if it is nacessary to supplement the Stata information,
EPA may conduct'a special survay or perform information collection site visits after notifying
the State. EPA will share with tha State any national roports daveloped by EPA as a result
of such information collection.

€. Emergency Situations .

Upon recsipt of any information that the handling, storage, treatment, transportation,
or disposal of hazardous wasta is endangering human heaith or the environment, the party in
receipt of such information shail immediately notify by talaphona the other party(ies) to this
Agraemant of the existance of such situation. State contacts: Hazardous Waste Management
Branch - (302) 739-3689, Environmental Response Branch - (302) 739-3694, 24 Hrs (302)
739-5072, (800) 662-8802 in-state. EPA contacts: Ragional Response Center - 24 Hrs (2185)
597-9898, or the National Response Center -(800) 424-8802.

F. Confidantiality

1.  Any information obtained or used in the administration of the State program shall be
available to EPA upon request without restriction. if the information has been submitted
to the State under a claim of confidentiality, the State must submit that claim to EPA
when providing information. Any information obtained from a State and subject to a
claim of confidentiality will ba traated in accordance with the regulations aestablished.in
40 CFR Part 2.

2. EPA agrees to furnish to the State information in its filas which is not submitted under
a claim of confidentiality and which the State needs to implement its program. Subject
to the conditions in 40 CFR Part 2, EPA will furnish the State information submitted to
EPA under a claim of confidentiality which the State needs to implement its program.
All information EPA agrees to transfar 1o the State will be transferred in accordance
with the requiremants of 40 CFR Part 2. EPA will notify affected facilities when such
information is sent to the State.

V. PERMIT ISSUANCE
A. EPA Permitting

Upon authorization of the State program EPA will suspend issuance of Federal permits
for hazardous waste treatment, storage, and disposal facilities for which the State is receiving
authorization. In issuing or modifying paermits covering non-authaorized regulations, tha State
and EPA agree to maximize the effectivenass of the joint parmitting pracess. To suppiement
tha joint process, the State and EPA may agree to delegation of spscific authorities. Planning
and performance of specific commitments will be established in the annual State grant work
plan,

Whenever EPA adds parmitting standards for processes not currently covered by Federal
regulations, EPA will process and enforce RCRA permits in the Stata in the new areas until
the State recaives final authorization for tham. At the time the State program is approved in
the new areas, EPA will suspend issuance of Federal permits in the State. EPA will also
transfer any pending permit applications, completad permits or pertinent fila information to
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the State within thirty days of the approval of the Stats program, or other mutually agreed
upon scheduls, in conformance with the conditions of this Agreement.

The State and EPA have agreed to a joint parmitting process (see saction V.D of this
Agreemant) for the joint procassing and enforcement of permits for those provisions of HSWA
for which the State does not have authorization. As the State receives authorization for
additional provisions of the HSWA, EPA will suspend issuance of Federal permits in the State
for those provisions.

~

8. EPA Qverview of State Permits

While EPA may comment formally or informally on any permit application or draft
permit, EPA’s overview function will focus primarily on those facilities identified by the State
and EPA in the Stata’s Multi-Year Permit Stratagy, annual State Grant Work Program and the
Stata’s Program Description.

EPA may review and formally commaent in writing on all draft parmits or proposed permit
modifications prior to the close of the State public participation proceas. The EPA may state
that "the EPA has no commants at this tima”™ or provida specific comments. Whare EPA
indicates in a commant that issuancs, modification, reissuancs, termination or danial of the
permit would be inconsistent with the approved State program, EPA shali includas in the
comment: )

a. & statemeant of the reasons for the commaent (including the saction of the State
law or reguiations that supports tha comment), and

b. the actions that should he taken by the State in order to address the comment
{including the conditions which the permit would include if it waere issued by EPA).

EPA shsll send a copy of its written comments to the parmit applicant.

EPA shail withdraw such comments when satisfied that the State has met or refutad
its concerns and shall also provide the paermit applicant with a copy of such withdrawat,

The State and EPA agree to maet or confar whénaver necessary to resolve any
disagreement on tha terms of any action in a timaly manner. Unfess otherwise agreed ta the
State and EPA will work towards rasolving all issues within thirty (30) days.

Under section 3008(a}(3) of RCRA, EPA may terminate a State-issued permit in
accordance with the procedures of 40 CFR Part 124, Subpart E, or bring an enforcament
action in accordance with the proceduras of 40 CFR Part 22 in the case of a violation of a
Stata program requirement. In exercising thase authoritias, EPA will cbserve the conditions
astablished in 40 CFR 271.19(e).

C. State Permitting

Tha State is responsible for expaditiously drafting, circulating for public raview and
comment, issuing, modifying, reissuing and tarminating RCRA permits for those hazardous
waste traatment, storage and disposal facilities contained in the authorized provisions of the
Stata’s program. The State shail do 8o in a mannar consistent with RCRA as amended by
HSWA, this Agreemaent, all appiicable Federal requirements, the State’s Program Deacription
and as established in the annuai State grant work pragram. The State agrees to issue, modify
and reissus all permits contained in the authorized portions of the State’s program in
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accordance with 7 Dei, Code Chapter 63 and Delaware Raguiations Governing Hazardous
Waste (DRGHW) and to include as permit conditions all applicable provisions of DRGHW Part
122. This agreement gsiso applies to permits issued after final authorization but for which the
processing may have begun before final authorization.

The State’s permitting process will conform to the Delaware Reguiations Govarning
Hazardous Waste Parts 122 and 124 which are analogous to 40 CFR Parts 270 and 124,

in the evant circumstances arise which warrant extraordinary action,”the Stata may
exarcisa the variance authorities astablished in 7 Del, Code, Chapter 63 section 6314,

The State agrees to provide EPA with a copy of each State decision ragarding waivers,
variances, delisting petitions at the time such requests are granted. The State agrees that it
will not axercise its variance authority, including emergency administrative orders, uniess the
result would remain not lass stringent than and consistent with the Federal program, and
consistent with the other State programs.

The State agrees that any compiiance schadules contained in permits it issuas will
require compiiance with appiicable standards as soon as possible.

The Stata agrees to cansidar ali comments EPA makes on permit applications and draft
permits. The State will satisfy or refute formal EPA’s cancerns on a particular permit
application, proposad permit madification, or draft parmit in writing before issuing the permit
or making the madification, .

D, Joint Parmitting Process

Pursuant to section 3006(g)(1), and in accordance with the Hazardous and Solid Wasta
Amendments of 1984, EPA has the authority to issue or deny parmits or those portions of
permits to facilities in Delawara for the requiramants and prohibitions in or stemming from
HSWA until the State’s program is amended t0 raflact those requirements and prohibitions,
and autharization is received for that portion or those portions of the program.

EPA and Delaware hereby establish thig joint permitting procass for the issuance of
RCRA parmits in Delaware. This joint parmitting process is established in accordance with
section 3006(¢c)}(3}) of RCRA. The details of the joint permitting process shall be incorporated
into the annual State grant work program. The duties and raspongibilitias of EPA and the
State for joint parmitting shail aiso be specified in the annual State grant work program.

The details of the joint permitting process as contained in the State Grant Work Program
shall ba reviewad and revised as oftern as necessary, but no less often than annually to assure
its continued appropriateness.

Upon authonzation of the State for any of the provisions of HSWA, the specifics of the

Joint Permitting Agreement as set in the annual State grant work program shali be amended

to reflect the authorization. ‘Amendmaent of this Memorandum of Agreemaent or the axecution

v of a separate Memorandum of Agreement may be required for authorization of any of the
: provisions of HSWA. ,
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Vi. PERMIT ADMINISTRATION
A. EPA

EPA will administar the RCRA parmits or portions of permits it has issued to facilities
in the State until they axpire or are terminatad. EPA will be respansible for enforcing the
terms and conditions of the Federal parmits while they remain in force. Upon authorization
of HSWA regulations, the EPA and the Stata will work toward estabiishing State authorities
that will aillow State oversight and enforcemant, EPA and the State may establish interim
agreemants which will allow Stata oversight. When the State either incorporates the terms
and conditions of the Federal parmits in State RCRA permits or issuas State RCRA permits to
those facilitias, EPA will terminate those permits pursuant to 40 CFR Part 270 and rely on the
State to anforce those terms and canditions subject to the terms of an acceptable State/EPA
Enforcemant Agreamant as provided in section Vil.

B, Stata

The Stata agrees to raview alf hazardous wasta permits which were issued under State
law prior to the effective date of this Agreamant and to madify or reveke and reissue such
permits as nscessary to require compliance with the amended State Program, 7 Deil, Code
Chapter 63 and DRGHW Part 264. The State agrees to modify or ravoks and reissue these
permits in accordance with a strategy and timatable as negotiated in the Stata annual work
program.

Vil. COMPLIANCE MONITORING AND ENFORCEMENT
A. EPA

Nothing in this Agreement shall restrict EPA’s right to inspect any hazardous waste
genarator, transporter or Treatment, Storage or Disposal facility or bring enforcement action
against any person beliaved to be in violation of the State or Federal hazardous waste program
or believed to have a release of hazardous waste or constituent. Before conducting an
inspaction of a generator, transporter or facility, tha Regional Administrator will notify the
State of its intent to inspact. Under normal circumstances the Ragional Administrator will give
the State 7 days notica accordance with 40 CFR 271.8(b)(3)(i). In the event of an imminent
hazard, less than 7 days notice may be givan. The State reserves the right to participata in
all inspactions conducted by EPA. ,

Tha frequency of EPA ovarsight and training inspections wiil be specified in the annual
Stata grant work program. EPA will negotiate en an annual basis with thae State the number
or percantage of the State’s compliance inspections on which EPA will accompany the State.

EPA may take an snforcement action against any person datermined to ba in violation
of RCRA in accordance with section 3008(a)(2}. EPA may take an enforcement action upon
detaermining that the State has not taken a timely and appropriate enforcement action or upon
request by the Stata. EPA shail provide at least 7 days notice to the State prior t9 issuing a
comgpiiance order under saection 3008(a). EPA also retains its rights to issue orders and bring
actions undar sections 3013 and 7003 of RCRA and any othar applicable Federal statute.

After notice to tha State, EPA may take action against any person found to be in
violation of RCRA section 3008(a) including a holder of a Stats-issued permit on the grounds
that the permittae is not complying with a condition of that permit. In addition, EPA may take
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B. Hoguests for Infarmation

1.  Pursuant to the Federal Freedom of Information Act (FOIA), § U.S.C. §52(a)(2), the

- State agrees t0 make certain meteriels routinely available without & formal FOIA

request. Examples of these meterials are final opinions or orders in case adjudication,

State reguistions, statements of Ageancy policy, and sdministrative staff manusis

affecting the public. (n addition, records prepared for routine public distribution will also

be made availabla. Examples of such records are press releases, copiesa of speeches,
pamphlets, and educstional materials.

2. The State Agency agrees 1o make reasonable efforts to assist a re questbf in identifying
recorgs being sought, and to help the requestor formuiate his or her raquest.

3. ifarequastforinformation is denied, the State agrees to provide the raguestor the basis
for the denial and to notify the requestor of State judicial (or, if they exist,
administrative) proceduras, including statutes of limitation.

4. The State agroes 10 maka the fullest possibie disclosure of racords to the public, subject
to any of the exemptions under the Federal FOIA recognized by the State.

5. A reduction or waiver of fees may be considered in connection with each request from
8 raprasentative of the press or other communication medium, or from a public interast
group. The State agrees to reduce or waive the fee if it determines that a reduction or
waiver of the fee is in the public interest bacause furnishing the information can ba
considared as primarily benefitting the general public.

6. Tha State agraes to continue tha developmant and maintanance of a public mailing list.
€. Confidentiality of Business informadan |

. If a claim of confidentiality is ssserted and eannot ba resclved in the tirme pariod
provided for an agency response to a request, the State agrees to notify the raquestor of the
confidentiality claim within the maximum 20-day time limit provided for an ageney response.
in addition, the requestor will ba told that the request was danied in order to resoive the

business confidentiality claim.

D. Qversight

1. The Stats agrees to keep a log of denials of raquests for information (or a fils containing
copies of denial letters sam to requestors) which will be made available to EPA during
the Stata raviaw.

2. The Stata agrees to keep EPA fully informed of any proposed moditications to its basic
statutory of reguiatory authority, its forma. procadures, or priorities, as applied to

saction 30061f). ,
’ STATE OF DELAWARE DEPARTMENT U.S. ENVIRONMENTAL
OF NATURAL RESQURCES AND PROTECTION AGENCY

ENVIRONMENTAL CONTROL REGIOh\ !llr
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