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Delaware Regulations
Governing Hazardous Waste,
July 28, 1983

Part 3 of 3

Part 265 — Interim Status Standards for Owners and Operators of Hazardous
Waste Treatment, Storage, and Disposal Facilities

Part 122 — The Hazardous Waste Permit Program

Part 124 — Procedures for Decision-Making



PART  255--INTERIM STATUS  STANDARDS 265.54  Amendment of contingency pian.
FOR OJWNZNS AND OFFRATORS OF HAZARDOUS 265.55 Eamergency coovdinator.
> WASTE TRAZEATHMENT, STORAGE, AND DISPI34 255.56  Emergency procedures.
L ACILITIES
Subpart BE=—Manifest Sysatenm,
Recordkeeping, and Reporting
Subpart A-—Generail
53.70  Applicability.
Section 265.71 Use of manifest systen.
265,72 Manifest discrepancies.
255.1 Purpose, scope, and 265.73  Operating record.
applicability. 265.74 Availability, retention, and
265.2--265.3 [Reserved] disposition of records.
285.4 Imminent hazard action. 265.75  Annual report.
265.76 Unmanifested waste report.
Subpart 3-—General Facility 265,77  Additional reports
Standards :
Subpart F——Ground-Water Monitoring
265,10 Appliicabpility.
Zn5.1t Ldentification number. 265.90  Applicability.
165,12 lequired notices. 2565.91 Ground water wmonitoring system
REVIS SR Ceneral waste analysis. 255,92 Sampling and analysis.
203,034 Sccurisy. 255.93  Preparation, evaluation, and
Z55.1% General iaspection response.
requirements. 2565.94 Recordkeeping and reporting
15 Personnel training.
17 Ceneral recuirements for Subpart G—Closure and ZPost~Closurs
ignitable, reactive, or
incgoapatible wastes. 265,110 Applicability.
265.18 - 265.29 [Reserved] 265.111 Closure parformance standard.
Subpart C--Preparedness and 285,112 Cleosure plan: amendment of
Prevaention nlan.
: - 265,113 <Closure; time allowed for
255, 21 Applicability. closure.
265,35 Maintenance and operatien of 265,114 Disposal or decontamination
Tacility. , of equipment.
32 {equirad equipment. 265,115 Certification of closure.
33 Testing and maintenance of 265,116 [Raserved]
vguipment. 255,117 Post closure care and use of

=
263,55 ~ocess To communications of oroperty.
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.Laim svstenm. 255,118 Zost closure plan; amendmenc
203.35 Xegaireae <isle space. oI plan
253.C20 ‘Raservaed ] 265,11 votice £o iocal land
255.ZC7 2rraongezents with local authority.
auchorities. 265,120 Sotice in deed to property.
Subpart ?—‘Conti“gency Plan and Subpar: H—rinancial Requirements
tasrgency Procedures.
265.140 Applicabiiity.
265.50 Applicability. 265.141 Definitions.
265.51 Purpose and implementation of 265,142 Cost estimate for rfacility
centingency »nlan. closure.
265,352 Content of coatingency plan. 265.143 Fi“ancial assurance for
265.53 Copies of contingency plian. facility closure.
255,144 Cost estimate for 303L™
ciosure monitoring L

Zaincenance.,




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

255,149~

265.150

Financial assurance for post-
closure monitoring and
maintenarnce.

Use of a mechanism for
financial assurance of hoth
closure and post—closure care.
Liability requirements.
Tncapacity of institutions
issuing letters of credis,
surety, bonds or insurance
policies.

[Reserved]

Tubnart I—Tse and Management of
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Containers

Applicability.

Condition of containers.
Coapatibility of waste with
container.

Yanagement of containers.
Inspections.

{Reserved]

Special requirements for
anitable or reactive waste.
necial regquirements for
ncompatible wastes.

i
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Subpart J—Tanks

Applicabilicty.
[Reserved].

General operating
requirements.

7asts analysis and trial
rests.

Inspections.

55,196 [Reserved]

Closure,

Snecial requirements for
Itnitable or razactive wasls.
Special requirements for
Incompatitie wastes.

btd

Zubpart %Z—S%urface Izpoundments

Applicabilisy,
fReserved]

Ganaral
raquirements.
Containment system.
Regervad ]

Yasta analyseis and trial
tests.

Inspections.

265,227 [Reserved)
265.223 Closure and post-closure.
265.229 Special requirements for
ignitable or reactive waste.
265.239 Special requirements for
incompatible wastes.
Subpart L-~Wagte Piles
265,250 Applicability.
265.251 Protection from wind.
265,252 Waste analysis.
265.253 Containment.
265.254-265.255 [Reserved]
265,256 Special requirements for
ignitable or reactive waste.
265.257 Speclal requirements for
incompatible wastes.
Subpart ¥——Land Treatment
265,270 Applicability.
65.271 [Reserved]
265.272 General operating
requirements.
255,273 ‘aste analysis and soil survey.
265,274-265.275 [Reserved]
265,276 Focod chain crops.
285.277 [Reserved]
233,273 Unsaturated zoue {zone of
] aeration) monitoring.
265,272 QRecordkeeping.
263,280 Closure and post—closure.
255,231 3pecial requlirement: for
ignitable or reactive wasts.
255.232 Srpecial requirements for
incompatible wastes.
Subpare ¥N—Landfllls
300 Anplicabdilitv.
o] “esarved]
312 Ganeral Aéera:i“g
r2quliraments.
2A5,203-253.303 [Reserved]
255.320% Survaving and recordkeeping.
255,210 Closure and cost closure.
163,211 Ragerved)
253,312 3pecial requirements for
ignitadle or reacrtive waste.
265.313 Special zaqulirsments for
irncompatible wastes.
265,314 SBvecial requiremen:zs for
1igwid waste.
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265.315 Special requirements for

containers.
265.316 Disposal of small containers
of hazardous waste in

overpacked drums (lab packs).
Subpart O~—Incinerators

265.340 Applicability.

265.341 Waste analysis.

265.342-265,344 [Reserved]

265.345 General operating
requirements.

265.346 [Reserved]

265.347 Monitoring and inspection.

265,348-265.350 [Regerved]

265.351 Closure.

265.352-265.369 [Reserved]

Subpart P-Thermal Treatment

265.370 Applicability.

265,371-265.372 [Reserved]

265.373 General operating
requirements.

265.374 [Reserved]

265.375 Waste analysis.

265.376 [Reserved]

265,377 Monitoring and inspections.

265.378-265,.380 {[Reserved]

265.381 Closure.

265.382 Opening burning; waste
explogives

Subpart Q-Chemical, Phyaical, and
Biological Treastment

265.400 Applicability.

265,401 General operating
requirements.

265.402 Waste analysis and trial
tegts.

265.403 Inspections.

265.404 Closure.

265.405 Special requirements for
fgnitable or reactive waste.

265.406 Special requirements for
incompatible wastes.

APPENDIX I--RECORDKEEPING INSTRUCTIONS
APPENDIX II-DNRECREPORT FORM AND
INSTRUCTIONS

APPENDIX III--EPA INTERIM PRIMARY
DRINKING WATER STANDARDS

APPENDIX IV~~TESTS FOR SIGHRIFICAKCE

APPENDIX V-—EXAMFLES OF POTERTIALLY
INCCMPATIBLE WASTE
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Subpart A—General
§265.1 Purpose, scope, and
applicablliity.

“a) The purpose of this part 1is
ro astablish minlizum

management of hazardous wasfte during
“he period of interim status.

(b) The standards in’ this part
apply  to  owners and operators of
factlities which treat, gtore, OC
Alspose of hazardous waste who have
Fully complled wirth the requirements
“or Interim gtutus
h307(g) and §122.70 of these

Repulations, until final administr
ative disposition of thefr permit
application is made.

The ge standards apply to all

mreatment, {sposal of

facilites

storage, or
“nzardous waste At these
1irer the effective date of these
tngulations, except as  specifically
arnvided otherwise in this part or
Part 261 of these Regulations.

(¢) The requirements of this part
40 not apply to:

(1) A person disposing of
hnzardous waste by weans of ocean
dilsrosal subject to an existing permlirc
{ecayed under the Marine Protection,

Research, and Sanctuaries Act;

‘Comment: Thege part 265 regulations
do apply to the treatment or storage
nf hazardous waste before it !s loaded
nnto an ocean vessel for {ncineration
or disposal at sea, as provided 1n
paragranh (5) of this section.]

(2) A person disposing of

hazardous waste bv means of
underground 1injection subject to an
exfsting permit igsued under an
Underground Injection Control (UIC)

program approved or promulgated under
rhe Safe Drinking Water Act;

national
standards which define the acceptable

under 7 Del.C,

{Comment: These Part .o, regu..tions
dn apply to the abhoveground frreatment
ar stnrage of hazardous waste Sefore
it is injected “nderpround]

{3) The owner or onerator of
a POTW which treats, stores, or
diasposes of hazardous waste:

{Comment: The owner or operator of a
factlity wunder oparagraph (c)(3) of
thtls section 1s subject ro the

requirements of Part 104 of  thesge
Regulations to the extent they arg
included {in a permit hy rule granted
to such a person under 8122.60 of

* these Regulations. |

(4) the owner or operator of
a facllity permitted, licensed, or
registered by the State to managze
runicipal or {adustrial solid waste,
tf the on'ly hazardous waste the
facillty treats, stores, or dilsposes
nf {5 excluded from repulation under
this Part by §261.5 of these
Regulations,

(%) The onwner or operator of
a factlity which treats or stores
hazardous washtoe, which rtreatment or
storage meets rthe crireria in §261.06
f3) of these Regularions, except to
the extent that §261.06 (h) of these
Regulations provides otherwise;

(6) A generator accumulation
waste nn—site in  compliance with
SAR2.34 of rthese Regularleans, exeapr
to the extent +the requirements are
‘ncluded in 262,04 of rhese

~
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(7) A farmer disposing of
waste peticides from his own use in
compliance with §262.51 of these
Regulations; ’

(8) The owner or operz:tor of
a totally enclosed treatment facility,
as defined in §260.10;

(9) The owner or operator of
an ¢lementary neutralization unit or a
wastewater treatment unit as defined
in §260.10 of these regulations.

‘ (10) (1) Except as provided
in paragraph (e)(11)({(ii) of this
Secrion, a person engaged in treatment
or containment activities during
‘mmediate response to  any of the
tollowing situations:

LiZaTIOUs WISEC,

substantial on
nazardous wiste;

) . discharge of a
material which, when discharged,
bacomes 1 a2zariosus waste.

(i) An owner or
cperator 254 a facility therwise
ragulated by this 2Part -aqust comply
with icable regquirements £
. N

covered sv  parezrasa (e)( (i) o
this Seccion :nd  ~no  continuas  or
iniciates hazardcus waste creatrzent orT
concailnment activities afrer the
immeaiace respeonse 1s over is subject
to ali applicable recuirements of this
Part and  Parcs  122-124 5% :these
Regulations for those acrivities.

[Corments: This paragraph only
applies zo activities taken in

response activities are
C O pletec, the regulations of cthis
- iy to the manazenent

of uny s211il residue or debris wnicn

is a hazardous waste under Part 261.]

(11) A transporter storing
manifested shipments of hazardous
waste in containers meeting the
requirements of 262.30 at a transfer
facility for a pericd of ten days or
less.

(12) The addition of
bsorbent wmaterial to waste 1In a
container (as defined in 260.10 of
these regulations) or the addition of
waste to the absorbent material in a
container provided that these actions
occur at the time waste 1s first
placed in the containers; and
§265.17(b), 8§265.171, and §265.172 are
complied with.

§265.2-265.3 [Reserved]

§265.4 Imminent hazard action.

Notwithstanding any other
provisions of these regulations,
enforcement actions may be brought
pursuant to /7 Del. C. 6308,

Subpart E-5eneral Facility
Standards

§265.10 Applicabilicy

The regulations in this Subpart
apply to owners and operators of all
zardous waste Zfacilities, except as
5.1 provides otherwise.

$285.11 Idencification Humber

Every facility owmer or o

3 peracor
must  apply to DNREC for an ZPA
identification number on “State of
Delsware Notification of Hazardous

Waste Activity Form” and DYREC Form
8700-12 in cordance with the
notification procedures.

§265.12 Required notices.
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nazardous waste from a foreign source
mugt aqotify the DSecretary in writing
at least four weeks In advance of the
date of the waste 1s expected to

arrive - at the Ffacility. Notice of
subsequent shipments of the same waste
from the same foreign source Is not
required.

(») Refore transferring ir
cr operation of a facility during its
operating 1ife;, or of a disposal
facilicy during the post—closure care
seriod, the owner or operator must
1otify the new owner or operator "in
writing of the requirements of this
part and Part 122 of these
Regulations.

An owner's or operator's
Jnilure t9 notify the new owner or
aperator of rhe reguirements of this
' in no way relieves the new owner
~T nperator of his obligation to

: with all applicable

5285,13 General waste analysis.
(a)(l) Before an owner or

perator treats, stores, or disposes
f any hazardous waste, he must obtain

a2 Zetalled chemical an shysical
analysis of a representative sample of
the  waste, At a oilaimum, this
analysis nust centain a:l he
tnformation which nust »e zxnown rto
tTeat, score, and dispose of the was:te
in 2ccorcdancs with the reguirements of
this nar:s.

723 The analvis may ‘fnclude
data developed under Part 281 of ~hese
Tegulazions, and existing pubdlished or
deemented data on the hazardous waste
or on waste generated from similar
orocesses.
fComment: For example, the facility's
record of analyses performed on the

waste befora the effecrzive date of
these regulations, or studies
conducted on hazardous waste Zenerated
frem posesses similar to that walzh

yenerated the waste to SHe ana,ea at
“re Facility, mavy ke incl

data hase required to complv with
paragraph (a) (1} of this section.
The owner or operator of an off-gite

facili:zy may arrange for the generator
of the hazardous waste to supply part
or all of the information required by
paragraph (&) (1) of this section. If
the generator does not supply the

n_ormagion, and the owner or operator
chocses to accept a hazardous waste,
the owner or operator is responsible
for obtainlng the information required
to comply with this section.]

(3) The analysls must be
repeated as necessary to ensure that
it 1s accurate and up to date. At a
minimum, the analyslis must be repeated:

fied, or has recason to
12l “he process or eration
generating the hazardous waste has
changed; and

operator

i) When the owner or
i i
helieve, t :

(ii For nff-site
facilities when the results of the
inspection required in patagraph

{(a)(4) of this =ection indicate that
the haza-deus waste rocaived at the

facility deoes oz matah fae waste
designarted nn tte accompanying

manifest or shigoing naner.

(4) The owner or operator of
an off-gite facillty must fanspect and,
:f necessary, analyz

e eacn hazardous
waste oovement received at the
_aCL-::v s determine xhe:mer Lr

5 The owmer or operatoar  must
cevelon and follew a written wasce
analysis 9plan which describes ¢
crocedures which he will carrv out to
comply with paragranh f{a) T this
Section. He must Leep this plaa at
the facility. At 2 minumum, the rlan
must spacify:

(1)} The parameters ‘or which
each hazardous waste will De analvzed
ar

and the ratlicralis for mhe calngitian of
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these parameters t.e., hew ana.vsis
for these parameters i1t oSrovide
sufficient informarion sa :tne waste's
sroperties  to comply witn nraragraph
{(a) of this Section);

(2) The test mechods which
wilil be used C test tor tnese
varameters;

(%3 Jhe sampling method
which  will bhe used to obrain a
represencative sampl tire waste Lo

se analyzed. A rep
iv he obtained using either:

(1) One of the samplinz
metnods  described L Appendix T of
Zart 261 of these Regulations; or

{ii) Aan equivilent
sampling method.

{4) The frecuency with which
the initial analysis of &the waste will
be reviewed or repeated to ensure that

analysis is  accurace ad o ud Lo
date;

. %) For oiff—site Zacilities,
Tna 35Ty analyses that hazardous
waste zenerators have agreed to
supsly; and

{®) Where appiicable, the
nothods which will be used to aeet the
iditiconal waste analysis raequirements
for speciiic waste managemenc metnods

pecified in 32865.193, §265.225,

252, §285.273, §2565.343, 265.375
265,402,

the

3 in

paragrcaph 5 of his Secticn Rust

also speciry the procedur h wili

he used to inspsct and, cessary,

analyze 2ach novement azardous

waste recelved t toe lity to

nsure that it wmatches ¢ ntity of

Zhe wiste desizgznated n the

ACCompany sy manifest snipping

aner, At 2 uinimum, ttie plan wmust

{1 The proceduras which
1 be used to determine the identity
each movement of waste managed at
he facility; and

(23 The sampling method
which will ©be used to obtain a
rapresentative sample of the waste to
e identdified, 1if tche identification

r
e

o
oS
i
L]

e
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ecurity,.

(a) The owner or operator must
srevent the unknowing entry, and
minimize the possibility for the
cnauthorized entry, of persons or
iivestock onto the active portion of
nis facility, unless:

(1 Physical <contact with
the waste, structures, or equipment
th the active portion of the

a persons or livestock
which may enter the active portion of

{2) Disturbance of the waste
ment, by the wunknowing or

4 entry of persons or
livestock onto the active portion of a
faeiliry, will not cause a violation
of the requiremsats of the Part.

s exempt under
and (a){(2) of «this
Section, & facility must have:

(L) A&  24-hour surveillance
systen {z.3., television momitoring or
surveillance by guards of facilicy
personnel; which contiavcusly =onitors
and coatrols entry onto the active
poition of the faciiity; or

{23(1) 4n artificial or
natural barrier (e.3., a fence in =zood
repair or a fence combined with a
cliff), which completely surrounds zhe
active portion of the facility; and
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portion of the faeility (e.g., an
attendant, television monitors, lockad
entrance, or ceontrolled roadway access
to the faciligy).

[Comment : The requirements of
paragraph {(b) of this Section are
satisfled £if the facility or plant
within which the active portion 1is
located itself has a surveillance
system, Or a barrier and a means to
control entry, which complies with the
reguirements of paragranh (b)(1 or

5){2) of zhis Section.]
{e) Unless exempt under

pa*aorao s (a)(1l) and (a)(2) of this
Section, a sign with the legend,
"Danger—-Unauthorized Personnel  Keep
Qut,” must be posted at each entrance
to the active portion of a faeility,
nd at other lpcartions, in sufficient
nunbers to te seen from any approach
to this active portion. The legend
£ be written in English and in any
her language predom&hant in the area
surrounding the facilicy (e.g.,
facilities in counties bordering the
Canadian province of Quebec must post
signs in Trench; facilities in
counties bordering Mexico must post
signs in Spanish), and must be legible
“rom a distance of at least 25 feet.
:‘istinO signs with a legend other
chan "Danger~Unauthorized Pergonnel
may be used 1f the legend on
tn sizn Indicates that only
personnel re allowed to
active vvortion, and that

2
acry onto the zctive porticn can be

.‘t [+

"Comment: See 5265 117 (b)) for
dizcussion of gzecurity requirements at
“isposal facilities during the
zost—closure care pericd.!

52R5.15 Ganeral inspection
ragquirements,

(a) The owner or operator must
inspect his Ffacility for malfunctions
and deterioration, operatcr errors,
and discharges which may bte causing-or
may lsad to-{l) ralease of hazardous

P

waste constituents to the environmen

or {2) 2 threat *o human health. THe

owner or operator must conduct these

inspections of b fw
[

prcblems in  tin =
sefore they harm hnuman health or the
enviroament.

(p){(1) The owner  or
operator must develop and follow a
written schedule for inspecting all
monitoring equipnent, safery and
amergency ~qguizment, <ecurity devices,
and operation ana structural equipment
(such as dikes and sump pumps) that
are important o preventing,
ietecting, or responding to

environaental or human health hazards.
(2) He must keep this

schedule at the facility.

(3 The schedule must

(e.g.,

identify thz2 tvpes of problems
alfunctions or deterioration) which

Are to be looked for during the
inspecrion (e.z., inoperative  sump
rump, ieaking fitting, eroding dike,
ate.).

{43 The requency of
inspecticn may wvary for the items on
th schedule. “awaver, 1t should bhe
Sased on the rate £ sossible
deterioration of the equipment and rthe
oprobability o»f an  environmental or
human health incident if the

deterioration or maifunction or any
operator =2rror goes undetected between
inspections. Areas subject to spills,

such as loading and unloading areas,
must he inspected dally when in use.
At a minimum, the inspection schedule
aust Include the items and frequencies
zalled for in 3233.174, S285.:104
3265.226, §265.347, 3265,377 and
3265.403,

(e The owner or operator aust
remedy any deterioration or
malfunction of esquipment or structures
which the inspection reveals on a
schedule which ensures that the
problem does not lead to an

envircnmentz2i Sr wuman health hazard,

~
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Wnere a  nazard is  imminent or has
alveady ovccurred, remedial action must
be raken immediately.

(d) The owner or operitcr mnmust
recovd  inspecticns in & inspecrion
i Orf summary. He wmust keep the
records for at least three years Irom
: iate of inspecticn. At a minimumnm,
e records wmust Iianclude the date
and fime of the 1inspection, the name
spector, a unotatlion of the
icns wmade, and the date and
naturae of any repairs or ocher
remedial actions. '

§263,16 Personnel training.

ity personnel
wssfully complete a program

. - . et
Sroel 1no JTuction or onTiheTiob

s
training tnat teaches Lnem {O pericrm
o

their Jduties in 2 way that ewnsure that
faciloy'a compliance with the
requiremerts of this Part. The owner
or operatoc  mu3f ensure  that  this
g alements
: required
Secrion.
23 This program must Dbe
giructed by a person trained in
huizardous waste management procedures,
ind  must  include imstruction which
Jacilty personnel Thazardous

rem

cility personnel are
ible co respond efreccively £o
emergencies vy familiarizing them with
emergency procedures, emerzancy
¢quipment, and ariergency systenms,
including wnere applicable:

(i) Procedures for
unzﬁ;, Inspecting, repair.ong, and
replacing facility emergency and
acnitoring ecuipment;

{ii) Key narametersz f{or

.

automatic waste feed cut—off syscems

(iii) Communicatiocns or
alarm systems;

(iv) Response to fires
or explosions;
(v) Response to
ground—water contamination incidents
and

{(vi) Shutdown of
operations.

b) Facility .personnel must
ssfully complete the program
ed in paragraph f{a) of this
n within six months after the
ive date of these regulations or
months after the date oI their
t- or assignment to a
or to & gpew positicn zt a
whichever is later.,
hired after the effective
these regulations must not
unsupervised positions until
have completed tie training
irements of paragraph (a; of this

m(bmrim
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(¢) Facility persomnnel must take
t in an annual vreview of <the
ial training required in paragraph
of this Section.

da) The owner or op
i following do
e facility:

{1} The job tvitie fcr esch
t i P

{23 A wri
ription for each posi: 2 e
paragraph {d)y(i; of this
This description wmay 2

nT in its degree oI
i ity with description for other
r positions ia the same company
on or bargaining unit, but aust
e the reQL'ﬂ”"e skill
other uaitificati
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dutles 2f fa
to 2ach posit!

tten desc
amount of hoth
continuing training

(3 A wri
the “ype and
introductory and

that will he given to
filling a position listed under
—aragraph (d}{(1l) of this Section.
(4) Records that document
thzat the training or Jjob experience
i paragraphs (a), (b),

==2ruired under
1 (e} of £his Section has bheen given
and completed by, facil ity

{e) Training records on current
personnel wmust be kept until closure
of the facility. Training records on
*?D‘oyees muet be kept for at
vears from the date the

worked at :the facility.
‘ning records way
acc 3 ersonnel transferraed within
tle same ccmpany.

“ormer

Least

“hroe

0
i3
s
i}
2
o

3255.17 General  requirasments  for
iznitable, reactive, or incompatidle
vagtes.

{a) The owner or operator must
take przcavtions :to pravent accidental
ignition or rzeaction of ignitable or
roacrtive waste. This waste must be
separated and protected’ from sources
nf fgnition or reaction Including but

tad to: o flames, smoking,
welding; Thot surfaces,

heat, spa (static,

or mechanical),

ignition (e.g., frenm

cirg chemical reactions),
heat. While ignitable or

raactive waste 1g being handled, =he
ocwner or operator nust confine smoking
and open flame to specially designated
locations. Mo 3moking” signs zust be
conspicuously placed wherever there is
a thazard from iznitable or reactive
waste,

(b) Where specifically required by
other Sections of this Part, the
troatment, storage, or disposal of

a
each person

lgnitanle or reactive waste, and rhe
mixture or comminzling of incomsatible
wastes, or incompatible wastes and
materials, must be conducted so that
it does not:

(1) Generate extreme heat or
pressure, fire or explosion, or

by
violent reaction;

(2) Produce uncontrolled
toxic mists, fumes, dusts, or gases {
sufficient quantities to threaten
human nealth;

(3) Produce uncontrolled

flammable fumes or gases in sufficient
quantities to pose a risk of fire or

explosions;

(%) Damagze the
integrity of the device or facil
containing the waste; or

(5) Through other like means

threaten numan health or the

environment.
§265.18-265.29 [Reserved]

dness and Prevention

wn

ubpart C~Prepare

§255.30 Applicabiliry.

The regulations in this Subpart
apply to owners and operators of all
hazardous waste facilities, except as
Z65.1 preovides otherwise,

265,31 Mzintenance and operation of
acilic

Tacilities nust be intained and
aperarted to nminimize the »nossibility
of anv fire, explosion, or any

unplanned sudden or non-sudden velease
of hazardous waste or hazardous waste
constizuents to air, soil, or surface
water which cculd threaten human
health or the environment.

§205.22 Required equipment.

All facilities must he
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the foilowing, uniess aone of :he
nazards posed by waste handled at the
i v could require a particular

kind of equipment specified below:

(2) An internal communlecations o
alarm asystem capadble of provid
i o

v
imamediate euergency instruction (v
r signal) Lo facility persomnnel;

O

{ry A device, such as a telephone
{immediacely available at the scene of

gperations; or a hand—held two-way

radis, capable of summoning emergency
agsistance from local police
gepsartnents, fire departments, by
State or local emergency response
reams,;

Tirs conirol zquit
speciral extinzuishiang equipment, suc?
5 cnhat using Jcam, inerct 3zas, or &r

{d) Water at adequate volume and
srE3sure ©o Supbly wat

I

("‘ H
o

o

w
w

[}

4

5

f

2]
w

srcaucing z2quipuent, or

285,33 Testinz and maintenance of

olarz syscens, fire protection
vouipment, 39011i countrol  2guilpment,
anc  deconrcanmination equipment, where
required, ESL be tested an
raintained 25 necessary o assure 1ts
sroper operation in fime oI emergency.

255,34 zecess to communications or

{a) Whenever hazardous waste is
being poured, mixed, spraad, or
stherwise handied, all personnel
‘avoived in th2a overation must have

mmeciacte access to an internal alamm

.
voice contact with another empicve=z,
unless such a device 1s not reguired

anaer §255.32.

bty

(B If there 1s even Jjust one
employee on the premises while the
facility is operating, he must have
immediate access to a device, such as
a telepnone (immediately available at
the scene of operation) or a hand—held
two-way radio, capable of summoning
external emergency assistance, unless
such a device is not required under
§265.32.

v

§265.35 Requirad aisle space.

The owner oT operator must
maintain aisle space to allow the
unobstructed movement of personnel,
fire protection equipment, spill
control equipment, and decontaminaticn
2quipment to any area of facility
in an emergency, unless
aisle zpace is not aeeded Zor any of
these purposes.

[}
|¢]
L
2]
(%]
rt
P
O
[s]
N

§205.3% [Reserved]

Arrangenments with local

{(z) The owner or operator must
attempt to make the following
arrangements, as gappropriate for the
tvpe of waste handled at his facility

.
> =
and potential need for the services of

these organizaticns:

gaments L]
fgmiligrize departmencs,
anc e&mer with the
iavout ¢ erties of
hazardou at che
Faciliny nazards,
wlaces wher anel would
normalily rances Lo
roads ity, and
possibie evacuation routes;

(2) Where nmore rhan on
police and fire  department =ight

respond t an emergency, agreements

designating orimary amergency
authority to specific police and o
specific fire devartaent, and
agreements with any others to provids
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gupport to the primary emergency
authority;

{3 Agreements with State
emergency response teams, emergency
response contractors, and equipment

suppliers; and

(4) Arrangements to
familiarize 1loncal hospitals with the
properties of hazardous waste handled

at the facility and the types of
injuries or 1llnesses which could
rosuit  from fires, axplosions, or

ry

aleases at the facility.

(b) Where State or local
authorities decline to enter into such
arrangements, the owner or operator
must document the refusal {in the
operation racord.

Subpart D-Contingency Plan and
Zmergency Frocedures

3265.50 Applicability.

The regulations in this subpart
zpply to owners and operators of all
“2zardous waste facilities, except as

Rl Wy

:223.1 provides ocherwisa.

255,51 Purpose and Iimplementation of
contingency plam.

{a) Zach cwner or operator must
ve 2 contingency 2lan  for  his
seility, The c¢ontingency plan must

designed to ninimize Gazards to
tman health or the environment from
explosions, or any unplanned
sudden or non—sudden relezse of
“azardous waste or hazardous waste
constituents to ailr, soil, or surface
water.

s
8}

fo

o
it

=

3

S
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P

(M7}Y

fires,

{») The provisions of the plan
ust be carried out immediately
whenever thera 1is a flre, explecsion,
or release of  Thazardous waste ot
nhazardous waste constituents which
could threaten human health or the
enviromment.

§265.52 Content of contingency plan.

(a) The contingency plan must
describe the actions facilicy
personnel =must take to comply with
§265.51 and §265.56 in ro

response
fires, explosions, or any ed
sudden or non—sudden release of
hazardous waste or hazardous waste
constituents to air, soil, or surface
water at the facility.

(b) 1If the owner cr operator has
already prepared a Spill Zrevention,
Control, and Countermeasures (SPCC)

Plan 1n accorance with 4C CFR Part 112
or some other emergency or contingency
plan, he need only amend that plan to
incorporate hazardous waste management
provisions that are sufficient to
comply with the requirements of this
Part.

(c) The plan must describe arrange

menkt s agreed to by local police
departments, fire departments,
hospitals, contractors, and State and
local =emergency response teams to

coordinate emergency services, pursuant
to §265.37.

(d) The plan nust ist names,
addresses, and phone naumbers (office
and home) of all persons qualified to
act as emergency coordinator (sae
§265.55), and this list must be kept up
to date, Where more than one person is
listed, one must he named as primary
gmergency coordinator and others must
e listed in the order in which they

will assume responsibility a8
nlternates.

{e) The plan must include a list
ot 211 amergency aquipment at the
Tacility {such as fire extinguishing
3ystems, snill control cquipment,
communications and alamm SYSTemR
{intermnal and external), and
decontamination equipment), wheve this
equipment 1is raquired. This 1list must
be kept up to date. In addition, the
plan must include rthe location and a
physical description of each item on
tha 1list and a2 brief outlina of 1itrs

~
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(£) The »plan  aust  include an
wvacuatioca pian for facility personnel
witere there is a pogsipility that
avacuation could ©e  necessary. This
plan must descride signal(s) to be used
t> begin evacuarlion, evacuation routes,
snd alternate eaevacuation routes (in

]

ases where the priaary routes could be
mlucrea by releases of hazardous waste

O Sirtuesj.

5255.53 Copies of contingency plan.

A copy of the contingency plan and
a1l revisions to the plan nust be:

Y, Submittes ©o z2il ZIowmal pelice
danaroments, fire a@partments,
hospicals, ana State and iocal
Amergency Tresbouse teams Laat gy te
calied uporn co provide smergency
services.

5253.54 Amendment 5 conringency
nlan.

The contingency  :lan z=ust be
reviewed, and immedately \enced, 1f
necessary, wnenever:

{a) Applicacle ragulacions are
revised;

(b3 The Slan fails in an

ages~in  its

DDRTArL0M,

Lmgrances—in

crasses ifhe

iczions, cor

eases jaste o

~azardous constituenis, or chanzes Lae
responses necessavy In an emergency;

{d The list oz cmergency

) “The cist of cnergency

-

5263.5 Lmergency coordipator.

at  all times, there must e at

least one emplovee elther on the
faciiity premises or on call {(i.e.,
available to respond to an semergency
5y  reaching the facility within a
short periocd of «time)} with the
responsibility £for coordinating all
emergency response  measures. This
emergency coordinator zust be
thorougnily <familiar with ail aspects
of the facility's contingency plan,
all operations and aciivities at the
facility, the location and
characteristics of waste handled, the
rocation o0f all records within the
facility, and the facility layout.]

i
2
s
in additiom, this person aust have the
rity to commit the resources
out the contingency

{Comment: The emergency coordinator's
responsipilities are mora fully
spelied out in §263.56, Applicable
responsibilities for  the emergency
coordinator vary, depending on factors
such &s tvpe and variety of waste(s)

nandled by the facility, and type and
complexity of the facility.]

§265.,56 Emergency procedures.

{a) Whenever there 1s an imminent
or actual emergency situarion, the
emergzency coordinator {(or =is desiznee
when the emergency coor rdinator is on
call) must immediately;

{1) Activa:e internal
facility alarms or camunicaticn
Syscems, wiere ap;licable, to wnotify
all facility nersonnel; znd

{2, Wichin the first hour,
sotify DNREC a4z {(302) 736-3731 und
scher appropriate state  and  local
agencies with designated response
roles. The rfacility will during this
notification identifiy the following:

(i) Hame and telephon
number of reporter;
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addrass

1ii) Time and :ype of

incident fe.g., elease, fire);
(iv) Name and quantity
of material(s) involved, o the extent

known;

(v) The extent of
Iniuries, if any; and

(vi) The possible
nazards o human health, or the

environment, outside the facility.

(b) TWhenever there is a release,
fire, or explosion, the emergency
coordinator must Iimmediately identify
“ke character; eXact source, amount,
and a vTeal extent of any ralease

naterials. He may do this by
o3servation or vreview of Ffacility
records or nanifests and, if
necessary, by chemical analys

(¢) Concurrently, the emergency
coordinater  must assess pcssible
hazards to human  health or the

anvironment that may result from the
explosion. This
a3gessment must consider both direct
and iadirect effects of the release,
ire, or explosiocn (e.g., the effects
oz aav -oxic, irritating, or
asphyxlating zases that are generated,
st the eifacts of any  hazardous
iurface water run—offs from water or
~agical ngents used to control fire
andé heat—induced explosions).

-2lease, f£ire, or

i) If the emergency coordinator
mines that the facility has had a
s fire, or explosion which
thraaten human health, or the
nt, outside the facility, he
Tt ais findings as follows:

)
p

(1) If his assessment
indicates that evacuation of local
reas may be advisable, he must
;umediately notify appropriate local
authorities. He must be available to
haelp  appropriate officials decide
“*aather local areas should be

.)

{(2) He aust Immediately
notify either the government official
designated as the on—scene coordinator
for that geographical area (in the
applicable regional contingency plan
under 40 CFR Part 1510, or the
National Response Centar (using their
24 hour toll free number 8C0-424-8802)
and the Department of Natural
Resources and Environmental Control of
Pelawvare {302

os. (3
736=4781 r {302)~736~4530). The
report must

(i) Name and relephone
number of reporter.

(i1) Name and address

of facility
(iii) Time and type of
incident (e.g., release, fire).

(iv) Name and quantity
of material(s) involved, to the extent

Lnown.

(') The extent of
injuries, 1f anv; and

(vi) The possible
hazards to numan health, or the

environment, outside the Ffacility.

(=) During an emergency, the
emerzency cootdinator must take all
reasonable measures necessary Lo
ensure that fires, explosions, and

releases do not occur, racur, or
spread to other hazardous waste at the
faciliry. These measures ust
include, where appl able, stop Dinq
procassas and operatiosnsg, collection

and containing re75"sed waste, and
removing or isolating containers.

{£) If the facility stops
operations in respomse to a five,
axplosion or release, the amerzency
coordinator must <Tonitor or leaxs,
nressure buildup, 73as generation, or
ruptures in vilves, olpes, or other

aquipment, wnarever thig ]

~
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(z) Inmediately afrer an
emergency, the emergency coordinaror
must provide for treatiag, storing, or
disposing of recovered waste,

i

contamninated soll or surface water, ot
ay otner material that results ¢
ase, fire, or explosion atr the

‘Comment : Unless zhe owner or
operatocr can demouastrate, in
accordance with $261.3(c) or {(d) of
these Regulations, that the recovered

arial is not a hazardous waste, the
swner or o0perator hecomes a Zenerator

hazardous waste and must manage 1t

ma

applicable

ix  accordance with all
recuirenencs of 2arts 262, 263, and
265 .7 these RQeguiations.

(i) e cmerygency coordinator
msC nsuTe thal in the  affected
iceals) or the facilicy:

(:} o waste  that may be
“acompatibl with th released
zaterial fs treated, stored, or
disposed of until cleanup procedures
iTe compleled; ind

L= All emergency ecuipment
tiszed  Lu the  concingency plan  is
reaned ana Il fo ad

L The owner or operator must

the Secrerary .wad  appropriate

Srote aad  .ocaxr authorities, that cthe
n K

{30 The c¢wner or c¢lerator nust
oce La She sperazing sJccord che time,
date, and details of any incidentc chat
~equires laplementing the contingency
yilan. Wizhin 1S davs afrer che
ucident, ne must sucniz o a written
report oFe! the Incident t the
Secretary. The rs2port must incluede:

talepnone number of the owner or

zle
operator;

(2) Nane, address, and
lephone number of the facility;

(3} Date, time, and type of
incident (e.g., fire, explosion);

(4) Name and quantity of
material(s) involved;

(5) The extent of injuries,
if any;

(6) An assessment of actual
or potential hazards to human health
or the environment, where this 1is
applicable; and

(7) E timated guantity and
disposition of recovered material that
resulted from the ciderL.

Subpart E-Manifest
Recordkeeping, and Reporting

System,

§265.70 Asplicapiiity.

The regulations 1in <this Subpart
apply to owners and operators of both
on—site and off-site facilities,
except as §265.1 provides otherwise.
Sections 265.71, 265,72, and 255.76
not apply to owners and operators o
on—site that do not raceive  un)
hazardous waste from off-site scurceu.

.
(o]

<

§265.71 Use of Manifest System

{a) if a facility receives
hazardous  waste  accompaniud 377 :
zanifest, the owner or operator, oF
nis agent, must:

of the wmanifest to certify that crno
hazardous waste covered o7 tha
manifest was received ({complete al.

information
fora);
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"Comment: DNREC does not Intend that
rhe owner or oparator of a faciliity

whose procedures under 265.13(ce)
‘neiude waste analysis must perform
“hat  analysis  before signing the
manifest and giving it to che
transoorter. Saction  265.72  (b),
owaver, requiras reporting an
wnreconcilad dascrepancy discovered
“izring later analysis).

(3) Tmmediately give the
“rangporter at least one copy of the
i i

(4) Within thirty (30) days
after the delilvery, send a copy of the
manifest to the generator and to the
sate(s) iIn which the generator and
scilicy are locazed; and

at the facility a
sz for nt 1east

{b) If a €facility receives from a

rail or water (bulk shipment)
-ransporter, hazardous waste which is
weeccmoanted v 3 shipoing Daper
~~ntainling all the information

1
1
he maniiest

sagquirad an  zh {exciuding
She TPA identification aumbers
~anerator's certifization, and
: atures), the owner or operator, or

~i5 agent, oust:

> maniZanst o oan
- Py = s
arrifey ~hatr
covered Ty rnha

2 Yote anv sigmnificant
“iscrepancias {as definad in
155.72{a)) in the manifes:z or shivping
caver {(if the nanifest has not teen
received) on each copy of the manifest
or shipping paper;

"Comment: DNREC does nor Zintend that
“t2 cwner or operator of a facilicy

R Rct g 2racaduras

nnder 2h3.13(=

include waste analysis nust perform
that analysis before signing the
shippirg paper and giving it o zhe
transporter. Sectio 265.72(%H),
however, requires reoortiwg an
unreconciled discrepancy discovered
during later analysis.]

(3) Immediately give the

rail or water (bulk shipment)
transporter at least one codv of the
manifest or shipping paper (
manifest has not been received);

(4) Within thirty (30) days

frer the delivery send a copy of the

signed and dated aanifest/shipping
paper to the generator and to the
State(s) 1in which the generator and
the facility are located; however, I(f
the manifest has not been racelived
within 30 days after delivery, the
owner or operator, or his agent, must
cend a copy of the gshipping paper

signed and dated to the generator and
to the Sta e(s) ia which the generator
and facility are located; and

{Comment: Section 262.23(c) of these
regulations requires the gsenerat

csend at least four (%) copies of rthe
—manifest ro “he

9]
O
o]
=3
Q

m
()

J
[
U
(14
~
T N
).
X

z s
v

l2as
b r

*y
1)
T

orovisions of

are applicable to the on-site
dccumulation 2f  fhazardous waste  hy
zenerators. ~heraeiore, the provisions
> 8232.24 onalv andlv to owners or
2neraiors win are  ~hiaminz bazardoues
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waste which they generated at that
1
i

..aCJ.l;._,

265,72 HManifest discrepancies

(a) Manifestz discrepancies are
iifierences bhatween the quantity or
type of hazardous waste designated on
C fes or snipping p pexr, and

or =type of thazardous

ce a faciiity actually recelves.
Significant discrzpancies 1in guantity
are: {.) for bulk waste, variations
eater than 10 percent in weight, and
) for batch waste, any variation in
ece count, such as a discrepancy of
Significant

i
one drum in a truckload.

dicrepancisas in type are obvious
differences which can be discovered by
inspection or waste analysis, such as

wasre sorvent substituted for waste
acid, or coxic constituencs not
reportad on the manifest or shipping
paper.

discovering a signifi
, the swner or
empt o recoacile che

' aror

i, and a Ccapy ©Of ¢
shipping saser a2t Lssue.

(a) The owner o¢r cperator must
<2eD g written operation record at his
faclilty.

(b) The foilowing information
Tust be cecorded a3 it becomes
2vailable, and maintained in the
operacing record until closure of the
racilicy:

(i A description and the
guantity of each nazardous wvasiLe
raceived, and che  aechcals) and
inte{s) of its ctreatmend, storage, of

disposal &t the facility as required
by Appendix I;

{(2) The 1location of each
hazardous waste within the facility
and the «c¢uantity at each location.
Tor disposal facilities, the location
and guantity of each hazardous waste
must be racorded on a map or diagranm
of each cell or disposal area. For
all facilities, this information nust
incilude crogs—rererences to specifiic
manifest document numbers, if the
wagte was accompanied by a manifest;
[Comment: See §§265.115, 265.279, and
265.309 for related requirements. ]

(3) Records and results of

waste analysis an trial tests
serformed as spec1"ied in §§265.13,
265,193, 265.225, 263.252, 265,273,

265,341, 265.375, and 265. 402

(&) Summary  reports  and
details of all incidents that require
implementing the contingency plan as
specified in §265.56(3);

35) Records and results of
inspections as reguired by §265.15(4d)
(except these data need be kept only
three years);

{6) DMonitorinmg, testing, or
1

analytica data where recuired by
§8265.90, 265.9%4, 265.276, 265.273

265,280(d){1), 265,347, and 265.377;
and,

(Comment : 2g  reguired by §265.94,
monitoring data at disposal facilities
must be kept throughout the
post—closure period. ]

(75 ALL cicsure cost
estimates under $2865.142 and, For
disposal facilities, all post-cliosure
cost estimatas under §265.144,

o7 Availability,

5 retention, and
spositicn of records.

{a) All records, including plans,
requireda under this part nwust be
furnished upon request, and zade
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avaflable ar all reasonadle times for
inspection, by any officer, employee,
or représgsentative of DMREC who is duly
designated »y the Secretary.

(b) The retention period for all
records required under this part is
extended automatically during the
course of any unresolved eunforcement
action regarding the facility or as
requested by the Secretzary.

(c) A copy of records of waste
disposal locations and quantities
under 9§263.723(b)(2) must be submitted
to the Secretary and local land
authority unon closure of the facility
(See $§263.119).

§265.75 Arpnual report.

The owner oTr operabcr musSt prepars
and submit a singl copy of annual
report to the Secretary by March 1 of
sach year. The report form and
instructions in Appendix II oust Be
used for this report. The annual
report must cover facility activities
during the previous calendar year and
mugt include the following information:

(a) The EPA identificatio
number, name ss £ th
facility:

(%) The calendar year coverad ¥y
the report;

(2¢) Tor off-site facilities, the
EPA  fdentification  number of each

razardous +waste generator Irom walica
zhe  facility "received a hazardous
vaste during the vyear; for i1zmported
shipmenzs, +the 7rancort mnus: give the

name a2nd  address of the foreign
Fenerater?

(d) A deseription and the
quantity of each hazardous waste the
facili*y received during the year.
Fer nff=-site faciliries, thi
information wmust bhe listed by EPA
{dentification nunber of each

zenerator;

{e) The wmethod of ftrezatment,
storage, or disposal tor 2ach
hazardous waste;

(£) Monitoring data under
265.34(a) (23041 and (111}, and
(53(2), where required;

(g) The most recent closure cost
estimate under §265.142, and, for
disposal facilities, the mosh recent
post—closure cost estimate undar

§265.1445 and

rrification sipgned by
erator of the facilirty
d representative.

(k) The ¢
the owner or o
or his authoriz

e
D

(1) The requirements of annual
reporting for treatment/storage/
disposal facilities, as specified (n
this section are deleted for calendar
year 1980,

If a facillity accepts for
treatment, storaze, or dispesal aay
hazardous waste frem an off-stte
source without an accompanying
manifest, ov wirhout an accowmpaaviag
shinping Daser asg described in
5263.2C(e){2) of these Regulations,
and if rhe waste 13 not excluded from
the manifest requirement by $261.5 of
these Regulations, then the owner or
operator must prepare and submit  a
single copy of a repert to the
Secretary within 15 days after
receiving the waste. The report form
andé iInscructions In Appendix I must
e usaed Zor this report. The report
must include the following faformation:

fa) The TPA idenzificarion
aumbder, name, and addrass of the
facility;

(%) The date the facility
received the waste;

{e) The TPA identification
aunber, name, and address of the
caneraror 2nd the fransgnorter, i£
availablies
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descripricn and rase
each unmanlifested

gquan ¢
the facility received;

naza
method of {reatment,
disposal tor each

on signed by
rthe facility
eatative; and

‘23 A brief explanation of why
ne waste was unmanifesced, if kaown.
{Commenc: Small Guantitie of
hazardous waste are exXcluded from
ragulation under this Part and 4o not
require a manlfesct. Where a faciiit
unmanifasted haza
wastes, DNREC suggests tfhar the owner

or operator obtain lrom eacn generator
a cerrification that the vaste
rualifies for exclusion. Ctherwise,
DNREC SuF that the owner oOr
operator unmanifzsted waste
repor:s nazardous waste
lovement.

52565.77 iddivicnal reports.
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Subpart ¥ - Ground Water Honitoring

icabilicy

manage nazardous waste must implement
a groundwuater monitori program
capable of determining the facility's

impact oun the quality of ground water.
in at least the wuppermost aquifer
underlying the facility, except as
Section 265.,1 and paragraph (d) of

this section provide otherwisa.

i

(b) Except as paragraphs (d) and

ection provide otherwise,
the owner o operator must install,
operate, and maintain a 3Zround-water
monitoring system which meets the
requirements of §265.91, and wmust
comply with §8§263.92-265, 94, This
groundwater monitoring program must be
carried out during the active life of
the facility, and for disposal
facilities, during the 3sost—closure
care period ag well. 1In the case of a

surface impoundment used for
storage/treatment of hazardous waste,
groundwater monitoring after the

active 1ife of the facility, may be
required 1if deemed necessary by the
Secretary.

{(c} By June 30, 1983, the owner
or operator of a surface impoundment,
landfill or 1land treatment facility
which 1is wused to manage hazardous
waste mnust submit to the Department a

hydrczeolczic report, except as
naragrapn (d) of this section provides
otherwise. The rTeport must be
certified by a "qualiLfeﬂ engineer” or
"qualified geologist”. {See Section
260.10 <for definitions of “qualified
ngineser” and “quzlified geologist”).

5 bad
s report shall inciude at a minioum

1
zeolegy oi th
area., This

(i A description of
the various 1lithologic units including
grain size distribution, shape and
color to a depth which includes at
least the uppermost confined aquifer
underlying the site; and

{11) Isopach and
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gtructure contour maps and
cross—sections showing these various
lithogtratigraphic units;

(2) A description of the
ground water movement in at least the
water table and uppermost confined
aquifers underlying the site and the
surrounding area including:

(1) The rate and
direction of flow, both horizontally
and vertically: and .

(4i1) A  potentiometric

surface map and cross—section of each
aquifer;

{(11i) A map showing the
difference 1n hydraulic head between
the water table and uppermost cenfined
aquifars.

(3) A description of
the hydroleogic characteristics of the
lithostratigrapht units to a depth
which 1ncludes at least the uppermost
confined aquifers urnderlying the site
and the surrounding area such as, but
not limited to, hydraulic
conductivity, porosity, aquifer
thickness, transmissivity, and storage
coefficient;

(4) A description of the
chemical quality of the ground watsr
of at least the water table and

unpermost confined aquifers underlyving
surroundling area to
luds :zhe naramenters specified iIn
£ WLy, (9)(2), (B)(3)
rametars specified by

cepending on the

osition of the vagte (a
-4t T

by surface water may be required
cemed pecessary by the Department);

(3) A  prediction of the
potential movement of any countaminants
that may enter the ground water
underlying the gite and the
surrcunding area including the rate,
axtent and dJdirection, bHoth horizontal
and vaertical aigration and the

~”
Y
[

tential impact on ground wate
appiicable on surface water.
(6) An  estimate of the
amount of leachate which may be
generated at the site. This shall be
done wusing wmethods described in the
following publications: "Hvdrologic
Simulation on Solid Waste Disposal
Sites”™, U.5. Environmental Protection
Agency, O0ffice of Water and Waste
Management, SW-863, September 1980; or
the “Uge of the Water 3Balance Method
for Prediction of Leachate Generation

from Solid Waste Disposal Sites”,
U.S.Envirommental Protection Agency,
Office of Solid Waste Management

Program, SW-168, October, 1975: or an
equivalent method approved by the IPA,

7 A description of the
groundwater and, if applicable,
surface water monitoring program used
to detect and deternine any
contaminant migratioan at the site and

surrounding area.

(8) A proposal for future
monitoring 1 additional
monitoring wells and if applicable
surface water  monitoring stations,
parameters lvsis and monitoriany
schedule.

(d) All or part of the ground
water moaitoring requirements of this
W 4 if the owmer

t rhere
ation
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' which muUsT Le certifiad by 2 an alternate ground water monitoring
~ cualified zeclogist”. Whers a system {(other than the one described
demonstraticn under t©his sectica was in §265.91 and §265.32). If the owner
prepared prior to the erffective date or operator decides to use an
vf  these amencmencs and was  nol alternate ground . water  monitoring
certifled 1ia accorZance with the above system he must:
revizee  reguiremenis, the  owner  ox
cuerator shall submit a demounstracien (1) By the effective date of
which complies with chese additional these amendaents, submit to the
certificarion reguirements within Secretary a specifi plan, certified
atnety (99) days of cthe effecrive date >y a "qualified engineer” or
nf thesc amendnents. This "qualified geologist” which satisfies
demonstratica must escablish the the reguirements of §2685,53(d)(3) for
Jotiloweong: an alternate ground water wonitoring
system;
(1) Tha Dotential Ior
migracicon of hazardous Juasce oY (2) Not later than the
mazardons waAste constituents crom  Lone :ffective date of these amendments,
fFacility to the uppermost aquifer, by initiate the determinations specified
an evaluation of: ia 265.93(d4)(4).

(i3 & water Dsalance of (3) Prepare and submit a
srecisization, evapoiranspivaticn, written Treport in accordance with
runoff, and infiltracion; and $263.93 (d)(5);

(ii) Unsaturated zone (4) Continue to make the
sharacetaeristics {i.2., Ze0ioly and dererminacion specifiied in
zeniosic materials, physical 3265.,93{(4)(4) on a quarterl basisz
sreperties, and deptn £5 ground antil final closure of the facility;
~water); and and

Iy The sotential Zor {(3) Comply with the
hazaraous waste of 13zardous  wWasce rzccrdikesping and reporting
conscituents which en b requirements In §265.94(h).

US EPA ARCHIVE DOCUMENT

.él; e surface water, 5 ! L) The zround—water wmonitoring
svaluaticn of: requirements of this Subpart wmay be
waived with respect to any surface

{1) izpoundment that (1) is used to
sharacteristics {i.2. : neurraiize wastes which are hazardous
zeolozic cacerial 2 solely sacause they exhibit the
sroperties, =nd rate of Zrouna water corrosivity characteriscic under
flow); and 3261.22 of these Xegulations or ars
iisted as hazardous wastes in Subparrt
{145 The sroximity 32 D of Part 251 £ these ZRegulatioans
chie facility to wdter supply wells or cnly for this reason, and {2} containas
surface water. o other nazardous wasces, if :the
owner or operator can damonairate that
(2) If an owpnar oY ogerahor there is no potential for wmigration of
.ssumes {or ¥nows) that ground water hazardous Wwastes from the
monitoriang of indicator parameters in impouncment. The demonstration must
sccardance  with  §2635.91 and §265.92 establish, based upon consideratiosn of
id o’ t sticall nific the charactaristics of the wastes and
e impoundment, that the cOTrrosive wastes
will be neutralized to the axtent taat

they no longer gzeet che corrosivity
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characteristic before they can migrate
out of the impoundment. The

demonstration must 32 I1n writing and

must be certified Dby a qualified
professional.
§265.91 Groundwater Monitoring

Syztem

(a) A ground water wmonitoring
system must be capable of ‘ylelding
ground water samples for analysis and
rmust ceonsist of:

(L) Monitoring wells (at
least one) installed  Thydraulically
upgradient (i.e., 1in the direction of
increasgsing static head) from the linit
of the waste management area. Their
number, locations, and depths must be

sufficient £0 vield groundwater
samples that are:
() Representative of

background groundwater aquality in at

least the uppermost aquifer near the
facility; and

(14) Not affected by
tha facility;

2 Monitorinz wells (at
least three) 1installed ‘wwdrsuliecally
downgradient (i.e., In the dilrection
of decreasing statlc Thead) at the
limit of =he waste nDanagement area.
Their naumber, locations, and depths
2ust engure that they icrcediately
latect any catistically zignificant
amounts of hazardous waste or
vazardous wasgte constituents that
migrate from the waste managemenr artea
to at least the uppermost aquifer; and

(3) Additional wells in the
upper and deeper aquifers may need o
e installed, if the Depa
1t necessza: cn  evaluat

EN -~
aydrogeologic raport.

G

{b5) Separate monitoring systems
for each waste management component of
a facility are not recuired prowvided
€ the provisions for sampling
adienr and downgradient water

quality will derect any dischargze from
the waste management area.

(i) In the case of a
facility consisting of only one

surface impoundment, landflll, or laand
treatment area, the waste management
area is described by the waste
houndary (perimeter).

(2) In the case of a
facility consisting of more than one
surface Impcundment, landfill, or land
treatment area, the waste management
area 1s described by an imaginary
boundary zone which clrcumscribes the
saveral waste management components.

(c¢) All monitoring wells must be
cased in a manner fthat maintains the
integrity of the monitoring well bore
hole. Thie casing wmust be screened or
perforated, and nracked with gravel or
sand where necessary, 0 enable samp
collecticn =2t depths where anpropri
aquifer Zlow zones exist.
space i.e., the space
bore hole ~nd well -asinz)
sampling dep! sex

-

sultable =za o fa,a.,

or sentonite slure:}

contamination of zampl
ground water.

(d) Prior to i=nstallaszion of a

monitoring well, the owaer or operator
£ a facili:cy must obzain 2 sermit
from the Department in accordance with
7 Dal, C. Chapter 570 #003(2){3). Also
installation of monitoring well should
be conducted By a licensed driliser in
accordance with 7 Del. C. Chapter &0
50230a)(1l).

(a) The owmer or ogerator must
obtain and analyze samplilss from the
inestallied zround-water monitoring
systam, The owrner or 0peratsy mus:
deveiop and follow a ground-water
szmpling and analysis plan. He nust

zaep thilis plan at the facility. The
lan nust include procedures and
cechnigques for:



(1) Sanple coilcccion; (i) pH

rt"““"“ s,

(2) Sample preservation (i1) Specific
and shipment; Conductance
(3) Analytical (ii1) Total Organic
crocedures; a4and Carbon
(&) Chain of <custody (iv) Total Organic
control. Halogen
[Comment: See “Procedures Manual for () (D) For all
Ground—wuater Monitoring at Solid Wasrte monitoring wells, the owner or
Disvosal Facilities,” EPA-530/5W-611, operator must establish initial
August 1977 and "Methods for Chemical background concentrations or values of
h Analysis nf Water and Wastes, ™ all parameters specified in paragraph
EPA-G00/4-79-020, March 1979 for (b) of this Section. He must do this
z discussion of samplinz and analysis quarterly for one vyear.
procedures. ] (2) For each of the
m {3) The owner oY operator must fndicator parameters specified in
letermine the <concentration or value paragraph (b)(3) of this Section, at
z ol the following paramecters in ground least four raplicate wmeasurzments nust
~1ZoT  wamples in accordance with be obtained ror each sample and the
: paragraphs (c¢) and (d) of this section: initial background aritimetic mean and
u variance must be determined by pooling
(1 Parameters the replicate measurements for the
'~" characterizing the suitabllity of the respective parameter concentratlons or
round water as  a drinking water values in samples obtained froz
n wnply, as specified in Appendix III. upgradient wells during the first year.
m 2 Parameters establisning (d) After the first year, all
(roundwater guality: monitoring wells nust be sampied and
> the samples analyzed with the
=l li) Chloride following frequencies:
: (i) iron (1) Samples collectad to
u tablish ground—water quallty nust be
(iii} *anganese obrtained and analyzed for the
“ A parzmerers specified in  paragraph
(i) “henols {(»)(2) of this section at leastc
4 semi—annually.
v Sodium
ﬁ {2) Samples collacted to
{(vi) Sulface indicate ground—water contamination
n must b2 obtained and analyzed for the
Comment: Tnese parameters are to oe parameters specified in parﬂgrq:
m used as a bdasis for comparisocn in the (5)(3) of this Section ar leas
2vent a ground water gualicty semi-annualily
m' assessment is required unaer
§265.93(d). (3) Samples <collected for
» . any specific parameters, designated by
{33 Parameters used as the Department othe* than those
indicators of LTouncTrrater arovided Za (3)(1), (bX(2) and (B)(3)

icat
contaminacion: of this section ust he obtained and
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analyzad at least semi-annually.

(%) Samples ¢ollected Lo
characterize the suitablility c¢f the
groundwater  as a drinking  water
supply, mnust bz obtained and analvyzed
for the parameters spacified in
Anspendix III <% the vregulaticns, at

v

l2ast annually.
(e) Prior to taking sample,
€lavaticn of the ground water
cach monitoring well must

x &
he Cdetermlined e2cn time a sacple is

$265.93 Preparation, Evaluation and
Jesponze

{2) 3y «the effective date of

~hase amendments, the owner or

coerator must srasare an outline of a

gund : aZssessmant

o must describe a

zround~water

szram (than that

Jnzerised in $3265.91 and 2585.92)

) ™ rate and extent of
~izratiaon of aJazardous waste or
~azardews waste constituents in  the
Tround waraer; and
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(2) If the compariscas for
downgradient wells made under
paragraph (5) of this Section show a
significant increase (or pH decrease),
: or operator aust then
obtain additional ground

from those downgradient
significaat diiference

the  gamples in
analyses of all
o detetmine

ant difference was

AN s the analyses
nerformed wunder onaragvaph [<2){Z) ~f
this Saction c¢onfirm the siznificant
increases (or pH decrease), the ouwner
or operator nust provide written
notice o the Secretary - within seven
days o7 the date of such confirmartion
- that the facilltyr may Ye affecting
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location, and depth of wells;

(1i) Sampling and
analytical methods for those
hazardous wastes or hazardous waste
constituents in the facility;

{(1ii Evaluation
crocedures, includinz any use of
sreviously sathered ground—water

quality information; and

schadule of

(iv) A
implementation.
4 The owner or o¢perator must
mploment the ground water quality
assessment plan which satisfies the
requirements of paragraph (d4d)(3) of
this Eection, and, at a alnupum,

determine:

{1} The rate and extant
oi rhe hazardous waste or
e constituents 1in the

{ii) The concentrations
t or hazardous
wiaste consticuents in the ground water.

JATAG this Ssction as
snpon  as  technically  feasible, and,
wichiin 5 days after that
decermination, susalt to the Secreatary
; vritten ceporTE containing an

{5) LI =the owner or operator
Jetermines, o) the results of
rhe firstc ermination under
naragraph {d Section, that
no nazardous iazardcus waste

e faciiity Thave
the gZround water, then he nay
e the indicator evaluation
gram described 1in  §265.,92 and
agraph (b) of this Section. If the
; or  Ooperator einstates the
indicator evaluation program, he mnmust
so notify the Secretary in the report
ubmitted under paragraph (d)(5) of
his Section.

{(7) If the owner or operator
determines, based on the first
determinatioa wunder paragraph (d)(4)
of this Section, that hazardous waste
or hazardous waste constituents from
the facility have entered the ground
water, then he:

(1) Must, within 180
days of this determination, submit to
the Department a plan including
measures to mitigare and prevent and
if necessary further monitor the
spread of hazardous waste or hazardous
waste constituents off site. Subse
quent to written approval of the plan
or portions thereof by the Department,
the plan must be implemented by the
owner or operator of the facility in
accordance with the timetable
specified by the Department.
Depending on the contents of the
mitigation plan, including the nature
of the mitigation measures, the plan
must be prepared and implemented by a
"qualified engineer” and/or “qualified
geologist”, as appropriate. The
mitigation plan nust include the
followirg as a minumum:

(1) Analysis of the
concentration and extent of migration
of the hazardous waste or hazardous

waste constituents and potential
problens associated with this
condition. This wmust include an

isopach map and cross—section showing
the extent of migration of hazardous
waste or hazardous waste constituents,
if any.

(2) A detailed technical
plan including the propecsed procedurs
for containin and removing ths

condition of contamination.

(3 A schedule for
implementation of the plan.

(&) An assessment of the
potential impact of the mitigation
program on the quality and quantity
of ground-water and surface water.

(5) A

proposed =monitoring
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program to detect and determine the
impact of the mifigation plan on
the

ground water and surface water at
<3
=

(ii) Must continue to
wake the determinations required under
paragraph (d)(4) of this Section on a
quarteriy bhasis until £ipal closure of
the facility, 1f the ground water

quality assessment plan was
implemented prior to final closure of
the facility; or

(1ii) May cease to make
the determinations required under
paragraph (d)(4) of this Section, if
the ground water quality assessment
plan was implemented during the
nost—closure care period.

(e) Notwithstanding any other
srovision of this Subpart, any ground
water qualicy assessment to satisfy
the requirements of  $265.93(d)(4)
aich is  {nitlated prior to £inal
closure of the facility  must be

completed and reported in accordance
with §265,92(d4)(5).

(£) Unless the ground water is
wonitcrad to satisfiy the requirements
af  3265,83(d)(4), at least annually
*ha owner or operator aust evaluate
the data on ground water surface
2levations obtalned under §265.92(e)

20 determine whether the requirements
uader  3265.%91(a) for locating the

monitoring wells continues to be
satisfied. If the wevaluation shows
that 2265,91(z) i no longer
~aclsfied, the owner or operator must
immediataly modify the aumber,
lecation, or depth of the mnmonitoring
vells o Sring the ground—water

monitoring system into compliance with
thlis requirement.

3265.94 Recordkeeping and Reporting
(a) Unless the ground water Iis

monitored to satisfy the rsquirements

of §2585.93¢4)(4), the owner or

operator aust:

(1) Zeep

analvses required in $§263.92(c) and
ay, the associated ground water
surface elevations required in
§265,92¢e), and the evaluations

required in §265.93(b) throughout the
active 1ife of the facility, and, for
disposal facilities, throughout the
cost=closure care period as well;, and

2) Report the following
r monitoring information to

(i) During the Ffirst
year when initial background
concentrations are being established
for the facility: Concentrations or
values ¢f +the parameters listed In
265.92(5) for each  ground water
zonitoring well within 15 days after
completing each quarterly analysis.
The owner or operator must separately
identify for each monitoring well any
parame:-ers whose concentration or
value has been found fo exceed the
maxinmum countaminant lewvels listed in
Appendix IIL.

(ii) Semi-annually:
concentrations ar values of the
parameters listed in Section
§263.92{5)(2) and sther inecific
parameters desiznated 5y the
Departmen: as addressged in
§265.93(d)(3), for each groundwater
monitoring well, along with the
required evaluations for these
parameters under §255.93(%). The
owner Or operator nmust separately
identify any significant differences
from inirial bHackzround found in the
ungradient wells, in accordance with
8253,93(c) (). The data shall e
submitted 2o the Department Wit
fifteen (13} days of completing
analysis.

(1id) Semi~annually:
the concentrations or wvalues of tha
parametars ligted in Section
8265.32(%)(2> and annually the
concentrations ot values of the
sarameters listed in  $265.92(b)(1).
The data shall b»e submitted o the

ifteen (15) days of

Department within
completing the
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(iv) The ground water
surface elevations a3 weasured under
§265.92(e) shall ©be included along
with the corresponding data, submitted
under §265.94 (a)(2)(i), (ii) and
(i11).

(v) As pnart of the
annual report required under §263.75:
results of the evaluation of ground
water surface elevations under
§265.93(f), and a description of the
response to that evaluation, where
applicable.

o

{b) Lf the ground water i3
monitoraed to satlsfy the requirements
of §265.93(d) (%), the owner or
oparator must:

(1 Xeep records of the.
analyses and evaluatiorns specified in
the plan, wnich satisiies the
requirements of §265.93(4){(3),
throughout the active 1ife of the
facility, and, for disposal
facilities, throughout the

post—closure care periocd as well; and

(2) Annually,  until final
closure of the facility, submit to the
Secretary & report containing the
results of his ground-water gquality
issesment program which includes, but
is not limired to, the calculated (or

measurad) rate of aigration of
hazardous waste or hazardous waste
constituents in tha Zround  water
during the vreporting period. This

report must be gubmitted as part of
the annual report required in $265.75.

Subpart G — Closure and Post—Clcosure

$265. 110 Lpplicability

“xcept as $265.1 provides otherwise:

23]

{a) §265.111-265,115 (which
concern closure) apply to the owners
and operacors 11 hazardous waste

of a
management facilities; and

{b) §265,117-265.120 {whicn
concern post—closure care) apply ¢to
the owners and operators of all
hazardous waste disposal facilities.

§265.111
Standard

Closure Parformance

The owner or operator must close his
facility in a manner that:

(a) Minimizes the need for
further maintenance, and

(v) Controls, ninimizes or
eliminates, to the extent necessary to
protect human health and the

environment, post—closure escape of
hazardous waste, hazardous waste
constituents, leachate, contaninated
rainfall, or waste decomposition to
cne ground or surface waters or to the
atmosphere,

326%,112 <Closure Plan; amendment of
plan

(aj 3y the effective date of
these azencuents, the owner or
operator =ust fnave a written closure
plan, 2 must keep a copy of the
closure pilan and all revisions to the
plan at the Zaclility until closure is
completed =znd certified in accordance
with 5265,115. This plan must
identizZy the steps necessary to
ompletely or partially cliocse the
faeliity ac any point during its
int;nd d operating 1ife and to
completely ciose the facility at the
ena of its intended operating life.
The closure plan must 1aclude, at

ileast:
(1) A description of now and

when the facliity will be partially
closed, i1I applicable, and {inallv
closed. The description =must identify
the maximum extent of the operation

wnich will be unclosed during the life

of the facility, and how the
requirements of §3285.111, 265.113,
265,114, and 265,115 and the
applicable <closure requlrements »f
§§265.197, 265.228, 265.280, 265.310,
265.351, 265.381, and 265.404 will be
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met;

(2) An estimate of the
maximum inventory of wastes in storage
and in treatment at any time during
the lifae of the facility;

(3) A description of the
teps needed to decont amlnate faciiity
quipment during closgure; and '

(4) An  estimate of the
axpacted year of cliosure and the
schadulie for £inal closure. The’
schedule must include, at a minimum,
the gotal time required to close the
facility and the time required for
intervening closure activities which
will allow tracking of the progress of

losure. (For example, in the case of

a landfill, esgtimates of the tinme
raquired to treat and dispose of all
*

wasta tnventory and of the time
raguired %o slace a final cover must
2 {ncluded.)

TN
)
S
3
ot
]

owner or operator may

né hnis closure plan at any time
daring the activae life of the
faeility., (The active 1ife of th
facilistvy Is tha* vericd during which
wastes ars periodically received.)
“h2 ownar or onerator zust ameud the

tans or facility design affect the

losure plan, or whenever there is a
change in the expected vear »T closure
. e

pian whenever changes in operating

{e} The owner or opera:or must
submis his ciosure olan £o The
Secretary at least 130 days Sefore :the
date ne expects Lo begin closure, The
owner or ovnerater must  submit Ris
cilosure plan to the Secratary no later
then 135 davs after:

(1) carmination of interim
status (except when 2 permit is issued
to the <facility simultaneously with
tarmination of Interim status); or

(2) {szsuance of
compliance or

Del. £, 56309 ro cease rec2ivinag wasres
or close

[Comment : The date when <closure
cdemmences should ba within 30 days

frer rhe date on which the r~wnar or

‘nperator e¥pects to receive the filaal

volume 0f was~es.!

a) he Secretary will
the owner or
throuzgh a2 newspaper notice, the
opnertunity to submit written comments
on the plan and rtequest =modifications
2% the plan within 20 days of the date
of the notice. e will
response o a request or at his own
iiscretion, 20ld a publlc hearing when
ever such a hearing aight clarify one
ot more issues concerning a closure
nlan. The Secretary will zive public
the hearvinpg at le
2 ‘t QCCUrS. (Public notice of
nearing may be given at the sane
as notice of the opportfunity for

public to submit written comments,
the two notices may be combined.)
Secretarv will aporove, m=dify, or
approva =h2 plan wizhia 90 days of
raceipt. If the 3eecratary does
approve =the plan, 22 awner or
rator nust aodify the »olan or
bmit 2 new plan for aporoval :
. The Secretary wil
or modify this plan {o writipz i

3
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owner or operator wust {realb, remove
from the site, or dispose of on-site
all hazardous wastes 1in accordance
with the approved closure plan. Tha
Secretary way approve a longer period
using the procedures under §265.112(dj
if the owner or operator demonstrates

that:

(1)(i) The activities
required to comply with this paragrapn
will, of necessity, take him longer
than 90 days to complete; or

(11)(4) The  facility
has the capacity to receive additional
wastes;

(B) There 1s a reasonable
likelihood that a person other than
the owner or operator wilill recommence
operarion of the site; and

(C); Closure of the facilily
would be incompatible with continued
operation of the site; and

(2) He has taken and
will continue to take all steps to
prevent threats to human health and
the environnent.

{b) The owner or operator must

complete closure activities in

accordance with rthe approved closure

nlan and withian 180 days after

ing the final volume of wastes
r

v
5T 30 days aflte approval of the
zlosure plam, if that is later. The
Secretary may approve a longer closure
period using the procedures under
5205 112{(c) 1if the owner or operator
demoustrates that:

(1)(L) The closure
activigies will, of necessity, take
him longer than 180 days to comple

or

]
pet

(11)(4) The c
nas che capaclty to receive additional
wastes:

(8) There 1is a reasonable
likelihood that a personother
than the owner or operator will re-
commence operation of the site:

(C) Closure of the facility
would be incompatible with continued
operation of the site; and

(2) He has taken and will

continue to taks all steps to prevent
threats to human health and the
environment from the wunclosed but
inactive facility.
[Comment: Under paragraphs (a)(1)(ii)
and (5)(1)(ii) of this Section, if
operation of the facility is
recommenced, the Secretary may defer
completion of closure activities until
the new operation is terminated.]

§265.114 Disposal or Dacontamirvation
of Equipment

Wnen «closure i{s completed, all
facility equipment and structures must
have Dbeen properly disposed of, or
decontaminated by removing all
hazardous waste and residues.

§265.115 Cartification of Closure

When «closure 1s completed, the
owner oT operator must submit to the
Secretary certification both by the
owner or operator and by an
independent registered professional
engineer in Delaware that the facility
nas been closed in accordance with the
specificaticons in the approved closure
plan.

§265.116 (Reserved)

Post-closure Care and use

(a) Post—closure care must
continue £for 30 years after the date
of completing closure and must consist
of at least the following:

(L Groundwater monitoring
and reporting in accordance with the
requirements of Subpart F, and

(2) Maintenance of
monitoring and waste containment
systems as specified in §8265,91,
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265,223, 265,228, 265,280, and
255,310, whers applicable.

(b) The Secretary may rtequire
ontinuation of any of the security
requirements of §265.14 for 30 years
after the date <closure has been

completed when:

(1) Waste may remain exposed
after completion of closure; or
{2) Access by the public or

domestic livestock may vose a hazard
o numan health.

In extending any of these require
ments the Secretary will use the
srocedures of §265,118(c).

f¢} DPost—closure use of property
on or in which hazardous wastes remain
aftar closure must never be allowed to

digturd th integrity of the filnal
cover, liper(s), =~ or any other

components of any countainment systen,
or the funetion of the facility's

monitoring systems, unless the owner
or ooterator can demonstrate o the

sacretary, elther ia the post—closure
tan

olar or by petition, through the

nrocadurag in 73263,213 (e) or (£f), as
~ppreoriate, that the disturbance:

{1 Zs necessary to the

proposed use of the property, and will

to

not Increase the potential hazard
~uwman health or the environmment; or

I5 necessary to raduce
ro ‘thuman health or zhe

(d; All post~closure activities
must 22 nerformad ia accordance witnh
the  provisziong  of the aoproved
ag9st—closure nlan  as specified n
255,118,

$265,118 Post—closure plan; Amendment

(a) By the fective date of
these amendments, the owner or
operator of a dispesal facility aust
have a written post-closure plan. He

must weep a copy of the post-clasure
Q

ol and all revisions to the plan ar
th Tacility wuntil the post=closure
care per gias The post=closur

activities
ed on after closure
raquency of these activities,

(13 A description of the
planned groundwater monitoring
activiries and frequencies at which
they will e performed to comply with
Sumra Tt & durin the posti-closurs

(2) A de:c**pt*on of the
planned maintenance activities and
frerueprcie~ a2t which  they iill be
rerfommed, to ensure:

(1) The integrity of
the <¢nrD and final cover or other
contalnment structures as specified in
§§263.223, 265,228, 265,280, and
265.317, where applicable; and

(11) The function of
the fzacillty monitoring aguipment as
zpecifiod in 52A35.91: and

{3) The name, address, and
phone numbker of *~he person or office
to contact about the disposal facility

during the post=closure care period.
This person or office must keep an
plan during the

updated post—closure
oost—ciosure care period.

operator aqay
plan at any
1ifa of the

The awner or

s vlan any time
nlans or facility
cccur durinz
he Zfacilicy,
plan. The
thian AC davs
S Dceur.
fc) The owner or operator of 2
disposal facility must  submit  his
post—zlosure plan to the Secretary at
least 180 davs efere the date he
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expects to begin closure. The date
when he “expects to begin closure”
should be 1immediately after the date
on which he expects to receive  the
final volume of wastes. The owner or
operator must submit his closure »nlan
to the Secretary no later than 15 days
efter:

(L Termination of interim
status (except when a permit is issued
to the facillty simultaneously witha
termination of interim status); or

{2) Issuance of a judicisl
decree or compliance order under 7/

Del. C. 6309 to cease receiving wastes

or close.

{Comment : The date when closure
commences snould be within 30 days
after :the date on which the owner or
operator expects to receive the final
volume of wastes. ]

(d) Tae Secretary will provide
the owner or operator and cthe public
through a public newspaper notice the
opportunity to submit written comments
on the plan and vequest modifications
of the plan including wodifiecation of
the 50 year  post—closure  period
required in $265.117 within 30 days of
the date o the notice. He may also,
in response to a request or at nis own

discretion, hoid a pubiic hearing
Jhenever a nearing might clarify one
GT more issues conceruing the
post—closure plan. The Secretary will

ive the public wnotice of the hearing
] } re 1t occurs.
ublic notice of the hearing may be
i time as notice of
the opoorzq ty for written public

somments, a2nd the two notices may be
combined. The Sacretary will
approve, modify, or disapprove the

1

slan within 90 days of its receipt.

If the Secretary does not approve the
nlan, the owner or o¢perator must
aodify the plan or submit a new plan

for approval within 30 days. The

Secretary will approve or mdédify the plan

in writing within 60 days. If the
Secretary modifies the plan, this modi-
fied plan becomes the approved post~-

closure plan. The Secretary must

base his decision wupon the criter
required of petitions under paragrapn
(£)(1)(1) of this Section. A copy of
this modified plan must be malled to
the owner or operator.

(e) The owner or operator may
amend his post—closure plan during the
post—closure care period. The owner
or operator must amend his plan any
time changes in monitoring or
maintenance plans or events which
occur during the post—closure care
period affect the post—closure
plan.The owner or  operator  must
petition the Secrerary within 60 days
of the changes or events, under the
procedures of paragraph (f) of this
Section, to allow the plan to be
modified.

(£) The post-closure plan (or
period) may be modified during the
post—closure care period or at the end
of the post—~closure <care period in
either of the following two ways:

{1) The owner or operator or
any member of the public may petition
the Secretary to extend or reduce the
post—closure cares period based on
cause, or alter the requirements of
the post—closure care period based on
cause,

*

(i) The 9petition must

include evidence demonstrating that:

(A) The secure naature of the
11ity makes the post—closure care
uirement(s) unnecessary or sSupports

reauction of <:che post‘c;ocure slan
2 veriod specified ia the uu~rtnL
g=closure plan {e.g., l achate or
ndwater monitoring resultcs,
a**er*sc*ys of the waste,
lication of advanced technolegy, or
alternastive disposal treatment, or
re~use techniques 1"1dicate that the
facility is secursa),

Hf‘

1

{(B) The requested extemnsion in the
pocst—clogure care period or alteration
of post—closure care requirements is
necessary to prevent threats to human
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(1%) These petitions
will bhe considered by the Secretary
only  when they present new and

relevant Information not previously
considered by the Secretary. Whenever
tae Secretary is considering a

cetition, he will provide the owner or
operator and the public, through a
newspaper notice, the opportunity to
submit written comments within 30 days
af the date of the notice. He will
also, in response to a request or at
own discretion, hold a public
hearing whenever a  hearing might
clarify one or more i1ssues concerning
the post—closure plan. The Secretary
will give the public notice of the
hearingz at least 30 days before it
occurs. (Public notice of the hearing
may ve given at the same time as
notice o»f the opportunity £for written
sublic comments, and the two notices
may be combined.) After cconsidering
the commentsg, he will issue a final
determination, based upon the criteria
ser forth in subparagraph (1).

oy

If the Secretary

he will send the
written response
the denial

(2} The Secretary may tentatively
2de o0 modify the post-closure plan
he dzems 1t necessary o »revent
human health and the

t. Ee may porcoose &
¢r reduce the post—closure car
hased on cause or alter
aquirements of the post—cliosure care
cericd nased on cause.

® O
[]
"
(S e g
D
i3
.

(i) The Secretary will
provide the owner or coperator and the
affected p"b*Wc, threugh & newspaper

notice, the opportunity *=o submit
written comments within 30 days of the

date of the notice and the
cpportunity for a public hearinag as in
gsugparagraph Tay(u) ) nf this
Saction. After considering the
comments, he will issue a2 final

determination.

(11) The Secretary will
sase his final determination upon the
same criteria as required tor
petitions under paragraph (£f){1)(1) of
this Section.

{Comment: A  modification of the
post—closure plan wmay include where
appropriate the temporary suspension

ther than permanent deletion of one
or more post—=closure care
Tequirements. At the end of the
specified period of suspension, the
Secretary would then determine whether
the requirement(s) should be
permanently discontinued or reinstated
to prevent threats to human health and
the environment. ]

§265.219 Notice to
Authority

Local Land

Within 90 days after closure Is
completed, the owner or operator of a
dlgposal facllity must submit to the
local land authority and to the
Secretary, a survey plat 1indicating
the location and dimensions of
landfill ceils or cther disposal areas
with respect to permanently surveyed
ks. This plat nust be
oreparad and certified by a
professional land surveyor. The plat
filed with the 1local land authority
aust contaian a note, nrominently
displaved, which states the owner's or
sperator's obligation £o restrict
disturdance of the site as specified
in 265.117(¢). In addition, the owner
or operator wmust submit to the

Sacretary and to the local land
authotrizy 2 racord of the type,
lncation, andéd quantity of hazardous
wastes disposed of withia each cell or
artea of the facilicy. The owmer or
cperator -must Identify the type,
locaticn, and aquantity of fhazardous
wvastes disposed of within each cell or
area of  the facility. For wastes
disposed of before these rezulations
ware promulzated, the owner or

operator aust identify the type,
location, and quantity »f the wastes
o the bdest »of hls xnowledre and in
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accordance with any vrecords he has
kept.

§265.120 Notice 4in Deed to Property

The owner of the property on which
a disposal facility 1is located wmust
record, in accordance with State law,
a notation on the deed to the facility
property——or on some other instrument
which is normally examined during
title search——that will Iin perpetuity
notify any potential purchaser of the
property that: (1) the land has been
used to manage hazardous waste, and
(2) its use 1s restricted under
265.117(c).

Subpart H-Financial Requirements

§265.140 Applicadbilizy.

{a) The
§§265.142, 265,143, and
through 265.151 apply to owners and
operators of all hazardous  waste
facilitices, except as provided
otherwise in this section or in §265.1.

requirements of

(b The requirements of
§§265.144, 255,143, and 265.146 apply
only ro >wnars and operators of
disposal facilities.

{c) States and the  Federal
Tovernment are exempt from the
requirements of this Subpart.

§265,141 Definitions.
{a) T“Closure plan” means the plan

for closuve prepared ia accordance
with the requiremeats of §2635.112.

(b) "Current closure cost
esrimate” wmeans the most recent of the
estimates prepared in accordance with

h

$265.142 (ay, (b), and (c).

{c) "Current post—closure cost
estimate” means the most recent of the
zstimates prepared in accordance with
5265,14% (&), (p»), (o).

265,147

(d) TParent corporation” means a
corporation which directly owns at
least 50 percent of the voting stock
of the <corporation which 1s the
facility owmer or operator; the latter
corporation is deemed a “subsidiary”

f the parent corporation.

(e) "Post-closure plan” means the
plan for post—closure care prepared in
accordance with the requirements of
§8265.117 through 265.120.

(f) The following terms are used

in the specifications for the
financial tests for closure,
pogt—~closure care, and liability

covarage. The definitlons are intended
to assist in the understanding of these
regulations and are not 1intended to
imit the meanings of terms 1in a way
that conflicts with generally accepted
accounting practices.

"Assets” means all existing and all
probable future economic benefits
obtained or controlled by a particular

entity.

"Current assets” means cash or
other assets or resources commonly
identified as those which are

reasonably expected to be realized in
cash or sold or consumed during the
normal ooerating cycle of the business.
"Current liabilities” means
obligations whose liquidation is
reasonably expected to require the use
of existing resources properly
classifiable as current aszets or the
creation of other current liabilities.
"Independently audited” refers to
an audit perfcrmed by an Independent

certified public accountant in
accordance with  generally accepted
auditing standards.

"Liabilities” means probable Ffuture
sacrifices of economic benefits arising
from present obligations to transfer

assecs or provide services to other
entities In the furture as a result of
past transactions or svents.

"Ne:v werking capital” means curreat
assets minusg current lisbilities.
"Net worth” means total assers
minus total liabilities and is
equivalent to cwner's equity.
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Tangible z=t sorth means  the
tangidle assets tha* remain after
deducting 1labilitins; such assers
would nect intazngibles such as

to patents oO°v

(z) In the liability dinsurance
requirements the terms ~“bodily injury”
and “property damage  shall have the
meanings glven theasge terms oy
applicable State law. However, these
rarms <o ask include those liabilities
whicnh, consistent with standard
industry practica, are excluded from
coveraga in liability policies for

bodily injury and property damage. The
agency intends the meaning of other
rerms used Iin the ligbility insurance

reaquirements to be counsistent with
thelr common meanings within the
insurance industry. The definitions

zivan below of several of the terms are
intended fto assizt in the understanding
2% these Regulitions and ar= acot in
sanded to0 assist in the understanding
of these regulations and are rno
‘ntended to limit ¢

way that conflicts

Ty
Lasurance

£
Y 3 1
heir meanings in a

with ganeral

means 20

sure.

{a} 0Nm May 19, 1981, the owrer or
operator nust srepare 4 ;ritten
2gtdimata, ia currant dollars, of <ha

3 the facility in

the closure p2lan as

§255.112., The closure

must ecqual the cost of
the noint In the £ icy!

X a

operation would wmake
most
closure olan.

7)) The owner or
s* cost
days

operator nust
estimate £

;:f#nv— o
SRS~ e

anniversary of the date on which the
first closure cost egstimate was
prepared. <The adjustment must De made

(b)(1) and

ad in paragraphs
T using an

this section,

‘nilazion factor derived from the
annual Implicits  Price Deflator for
Gross Hdational Product and published by
the ¥.7. Zwenartment of Commerce in ity
Survev L Jurrent 3usiness. The
inflaricn factor i3  the result  of
dividine the  latest publizhed annual
Peflator by the Deflator for the
orevicus year.

£2) The first adjustment
i3 macde by nuitiolving the cla=urs cos:
zatinate 5y the inflation Zfaczor. The
result 1= tha adiuzted closure cost
estinate.

711 Subsequent adjust
ments are made by wultiplving the
latest adiustad closure cost estimate
oy “he latest Inflation factor.

{e¢) Tke ouwmer or ogerafnr must
revisa “ne ~losurs cost astimgte
whenevar 7 ¢hange In the clpsure plan
Increases 2 <23t of  closure. The
revisaed clisura 2ngt astimate must he
adjusted fur ‘aflation as specified in
§275.1620%5.,

23 The owvmer or operater  must
- “he “nllowinz at the facilitw
d :he sperazing life of the
b v ~ne Lacest <losure cost
2 t2 orepared in accordancs with
3 42 12y and (ec) and, when this
2 mate ha Saen ad justed in
a danca wirh §253.142(b), =zhe larest
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ad justed closure cost estimate,
§265,143 Financial assurance for
facility closure,

By the effective date of these
regulations, an owner or operator of
zach facility must establigh financial
assurance for closure of the facility.
He must choose from the options as
cspecified 1n paragraphs {(a) through (e)
of thisg section.

(a) Closure trust fund.

(1) An owner or operatoTr may
satisfy the requirements of this
section by establishing a closure trust
fund which conforms to the requirements
of this paragraph and submitting an
originally signed duplicacte of thae
trust agreement to the Secretary. The
trustee must be an entity wnich has the
authority to act as a trustee and whose
trust operationsg are regulated and
examined by a Federal or Stace agency.

{2} The wordinz of the trust
agreement must he identical to the
wording specified in 264,151(a) (1),
and che rrust agreemen ausgt be
accompanied by a formal certification
5f acknowiedgzment (for example, see
$264,153(a)(23). Schedule A of the
trust agreement must be updated within
50 days after a change in the amount of

{ closure cost estimate

{3) Payments into the trust
fund must be made annually by the ocwner
or operator over the 20 years beginning
affective date of these

with the

i
reguiations or over Zhe remaining
operation iife of the <facility as
cgcinated in the closure plan,
shichever peviod i3 shorcer; this
serioc is hereafter refercted to as the
‘say=in period.” The payments into the
clo

suve trust fund must be wmade as
.

(i) The (first ©oavment
e by the effective date of
ations, except as provided

in paragraph (a)(5) of this section.
The first payment wmust be at least
agqual to the —current closure cost
estimate, exXcept as provided in
§265.143 (f), divided by the number of

years in the pay—in period.

(11) Subsequent payments
must be made no later than 30 days
after each anniversary date of the
firat payment. The amount of each
subsequent payment must be determined
by this formula:

CE-CV~
Y

Next payment=

where CE is the current closure cost
egtimate, CV ig the current value of
the trust fund, and ¥ is the number of
7ears remaining in the pay—in period.
(4) The owner or operator may
accalerate payments into the trust fund
or he may deposit the full amount of
the current closure cost estimate at
the time the fund is established.
However, he must maintain the value of
the fund zt no less than the value that
the fund would have if annual payments
ade as specified 1In paragraph
{a){3) of this secrtion.

(5) 1If the owner or operator
establishes a closure trust fund after
having wused one or more alternate
mechanisms specified 1in this section,
his first payment must be in at least
the amount that the fund would contain
i1f the trust fund wers established
initially and annual payments made as
specified in paragraph (a){3) of this
section.

(6) After the pay-in peried
is completed, whenever the current
closure cost estimate changes, the
owner OT operator must compare the new
estimate with the trustee's wmost recent
annual valuation of the trust fund. If
the valiue of the fund is less than the
amount of the new estimate, the owner
or operator, within 60 days after the
change 1in the «cost estimate, must
either deposit an amount into the fund
so that its wvalue after this deposit at
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least equals the amount of the current
closure cost astimate, or obd=ain other
financial assurance as specified in
this section to cover the difference.

(7) If the value of the trust
fund is greater than the total amount
of the curzent closure cost estimate,
the owner or operator @may submit a
written request to the Secretary for
release of the amount in excess of the
current closure cost estimate.

(8) If an owner or operator
substitites other financlal assurance
as specified in this section for all or
part of the trust fund, he may submit a
raquest to the Secretary for
release of the amount in sxcess of the
current closure cost estimate covered
bv the trust fund.

(3 within 60 days after

=eceiving a requast from the owner or
anarator Ior Telease of funds as
speciiied in paragravh (2){(7) or (8) of
ad “ th Secwatarcy will

release ¢ the
such funds 3s the

) A ing final

rlosure, 271 owne or ¢Tr Any
sther perTsor  a o pzrisrm
~losure may reguest il ement for
closure axpendi suzgitting
Ltamized 21113 Sectetary.
within &2 days : iving »hilils
ot closure azctivitl Sheretary
will lefermine the cliosure
axXpenditures are in ianca with the
clasare tlan 4T Juszifizd,
nd 12 2, e will hz £ristes
t0 =ake reimdursz suca  amounis
25 the Secratary Lo writing.
I tne Secretary to Dpelilieve
that th cost will bhe
significantly greate e value of
the trust fund, he may ithhold
reimbursement of a3uch amounts as he

deems prudent until he determines, in
accordance with §265.143(h), that the
owner or ooerator Iis no longer requlred
*n maintain financial assurance for

closure.

{11} The Secrerary will agree
ro termination of the trust when:

(i) An owmer or operator
substitutes alternate financial
assurance as specified in this section;
or

ii) The Secretary
releases the owner or cperator from the
requirements of this section in

accordance with 3265.143(h).

(b) Surety hond guatranteein

payment into a closure ftrust f:und.

ol

(1) An owner or operator may
satisfy the raquirements of this.
section by obtaining a surety bond
wnich conforas to the requirements of
this paragraph and submitting the bond
zo the Secrarary. Toe suraty company
sguine the bond nust, at 2 mininum, de
among those listed as acceptablie
suretias on Federal honds {a Circular
370 of the U.S.Department of the
Treasur

(2) T
.{

he wording of :the suraty
sond must be id

idantical to the wording

svecified in §264.151(H).

(3) The owner or operator whn
uses a surety bond to satisfy the
requirements of this section nust also
establish a standby trust Zund. nder
tha terns of rhe bond, all payments
made thersunde deposited by
the surety i he standby
TTust fund with
instructions 7. This

trust eet e

- Until the standby
trust fund 1g¢ funded pursuant ta the
requirements of this section. he
following =2te 1ot rTagulred Sy thage
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veguiations:

(A) Payments intc the trust fund
as specified in §265.143(a);

(B) Updating of Schedule A of the
rust agreement <(see §264.151(a)) to
show current closure cost estimates;

rt

(C) Annual valuations as required
by the crust agreement; and

(o3 Notices of nonpayment as
requlred by the trust agreement.

{4) The bond must guarantee
that the owner or operator will:

(1) Fund the standby

rust fund in an amount equal to the
penal sum of the bond before the
nning of final c¢closure of the

(ii) Fund the standby
trust fund in an amount equal to the
penal sum within 15 days after an order
to begin closure 1is 1issued by the
Secretary or an U.S. district court or
other court oi competent Jurisdiction:

T

(iid) Provide alternate

financial assurance as specified in
this section, and obtain the
Secretary's written approval of the
issurance provided, within 90 days

afr receipst by Lotk the owner or
Derator ana the Secretahy ci z notd
of cancellation of the bond <tfrom ¢th

(5) Under tha terms of the

bond, the surety will become liable omn

the bond obligation when the owner ot

operator fails to perform as guaranteed
t

(6) The penal sum of zthe bond
must be in an awmount at least eaual to

o current closure cost estimate,
excent as provided in §263,143(f).
(7) Whenever the current

s losure cost estimate 1increases ©o an

b

amount greater than the penal sum, the
owner or operator, within €0 days after
the 1ncrease, must eilther cause the
penal sum to be 1increased to an amount
at least equal to the current closure
cost estimate and submit evidence of
such Iincrease to tha Secretary, or
obtain other financial assurance as
specified in this section to cover the
increage. Whenever the current closure
cost estimate decreases, the penal sum
may be reduced to the amount of the
current closure cost estimate following
written approval by the Secretary.

{8) Under the terms of the
bond, the surety may cancel the bond by
sending notice of cancellation by
certified mail to the owner or operator
and to the Secretary. Cancellation may
wot occur, however, during the 120 days
beginning on the date of receipt of the
notice of cancellation by ©both the
owner or operator and the Secretary, as
evidenced by the return receipts.

(%) The owner or operator may
cancel the bond if the Secretary has
given prior written consent based on
115 receipt of evidence of alternate
financial assurance as specified in
this secticn.

[af3) 'J‘

{¢) Closure letter of credit.

(1) An owner or operator may
satisfy the requirements of this
section by obtaining =2n irrevocable
standby letter oI credit which conforms
to the requirements of this paragraph
and submitting the letter to the
Secretary. The issuing iastitution
must be an entity which has the
aucthority to 1issue letters of credit
and whose letter—of-credit operations
are regulated and examined by a Federal
or State agency.

(2) The wording of the letter

of credit must be identical to the
wording specified in §264.151(d).

(3) An owner or operator who
uses a letter of credit to satisfy the
raquiremencs of this section must also
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establish a staandby trust fund. nder
the tarms of the latter of credit, all
amounts paid pursuant to & draft b5y the

Secrecary will be deposited by the
issuing iastitutlon directly into the
standby trust fund in accordance with
Instructions from the Secretary. This
standdy trust fund must meet the
requirsments of the tTUSt fund

specified fn 5265.143(a), except that:

(1) An originally signed
Aunlicate of =ths trust agreement must
che Secretary with the
2f credit; and

(ii) Unless the standby

=rust fund ,is funded pursuant to the
raquirements of this sectiom, the
“ollowinz are not required by these
rzgulations:

(A) Payments into the trust fund
13 specified in £265,142(a);

{(3) Jpaat ng of Schedule A of the
creement (see $264.151(a)) =o

nt closure cost astimates;

(C) Annual wvaluations as required
v the rrust agreement; and

(D) Yistices of  nonpavment  as
required Dy the trust agreement,

(4) The letter of credit must
“e accompanied by a letter from the
gwner or operator rTeferring to the

letter oI c¢redit by aumber, Issuing

institution, and date, and oroviding
the fpliowing Informaticn: rhe EP4
Idenrification Tymber, nane, and
address of the facility, and the amount
of funds assured ZIor closurs cf  the
Tacilltv by the letter cf credit.

{5) The latter of credit nust
be irrevocable and issued for a period
of at least 1 year. The letter of
credit must provide that the explration

date will be automatically extended for
a period of at least 1 year unless, at

least 120 days hefore the current
expiration date, the fssuing

iastitution notifiss BHoth the owner or

operator and the Secretary by certified
mall of a decisicn not to extend :the
expiration date. Under the temms of
the letter of credit, the 120 days will
begin on the date when both the owner
or onerator and the Secretary have
received the notice, as evidenced by
the return receipts,

(6) The letter of credit must
be issued in an amount at least equal
to the closure cost estimate
excepnt as provided in 8§263, 443\ ).

currant

(7) Whanever the
closure cost estimate Incresases Lo an
amount greater ¢han the amount of the
credit, the awne ot operator, within
60 days after the increase, amust either
cause the amount »f the credit to be
increased so that it at least equals
the current closure cost estimate and
submit evidenca of such increase %o the
Secretary, or obdtain other financial
assurance as gnecified !'n this section
to cover tha increase. Whenever the
curren closure cost estimate
decrsases, the amcunt of the credit may
be reduced to the amount of the current
closure cost astimate following written
approval by the Secretary.

(8) TFollowing a determination
pursuant to Section 3002 f RCRA that
the owner or operator has failed to
perform final <closure In accordance
with the closure plan and other iaterim
status requirements when required to do
so, the 3ecratary may draw on  the

T A+ & A A
lattaer oL crecit.

Lhe owner or =ape
N alternate fina
: e

~

O 0
e B
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of the term of the credit. Curing tbe
last 30 days of any such extension
Secretary will draw on the letter of
redit 41f the owner or operator aas
alled to provide alternate <financial
assurance as sgpecified in this section
and obtaln written approval of such
assurance from the Secretary.

»)-

1"1 e

(1G) The Secretary will return
the letter of credit to the issuing

institution for termination when:
(i) An owner or operator

substitutes alternate financial

assurance asg sgpecified In this section;
or

{i1) The Secretary

releases the owner or operator from the

requirements of this section in

Pd < Ty

accordance with §265. {h).

(d) <Closure insurance.

(1) An owner or operator =ay
satisty the requirements of thils
section by obtaining closure insurance
which conforms to the requirements of

chis saragraph and submitting a
certificate of such insuranoce to the
Secretary. By the effective date of

these reguiations the owner or operator

o the Secretary a letter
from an !nsurer st atlng that the
insurar {5 consi suance  of
insurance conforming teo

must submit ¢

o
[a %
[t
!
1.5
[ils]
[N
.

cilosure

requiremencs of this paragra

QWneT oY operator. Withia 90 days
after the effective date of these
regulations, € ; tor must

submit the certificate of insurance to
“he Secrecary or establish othe
financial assurance a3 specified I
this section. At &  miniaum, the
insurer mnust bve licensed to transact
the business of iansurance, or eligible
£o ovide Insurance, or eligible to
srovide insurance as an g&Xcess oOrT
zurplus lines insurer, in one or wmore
States.

(2) The wording of the
certificate of insurance must be
dentical to the wording specified in
§264.1510e).

(3) The closure insurance
policy must be issued for a face amount
at least equal to the curreat closure
cost estimste, except as provided in
§265,143(£). The term "face amount”
means the total amount the insurer is
obligated to pay under the policy.
Actual payments by the insurer will not
change the face amount, although the
insurer's future liability will Dbe
Lowered by the amount of the payments.

(4) The closure insurance
policy must guarantee that funds will
be available to close the facility
whenever final closure occurs. The
policy must also guarantee that once
final closure begins, the insurer will
be responsible for paying out funds,
up to an amount equal to the face
emount of the policy, upon the
direction of the Secretary, to such
party or parties as the Secretary
specifies.

(3 Afver beginning final
closure, am owner of operator or any
other parson authorizad to periorm
closure may request reimbursement for

ndit submitting
itemized bills to the Secretary.
Within 060 days after receiving bills
for closure activities, the Secretary
will determine whether the closure
zxpenditures are in accordance with
the closure plan oT otherwise
justified, and if so, he will instruct
the insurer to make reimbursement in

closure expendituras by

such amounts as the Secratary
specifies in writing. if the
Secretary has reason. to belleve that
tne cest oi closgure will be

icantly gzreater than th face
t of the policy, he =ay withhold
veimbursement of such amounts as he
deems prudent until he determines, in
a with §265.143(R), that the
owner or

operator is no longer
required to maintain financial
assurance for closure of the facility.

(6) The owner or operator
must maintain the policy in full force
and gifect antil the Secratary
consents to termination of the policy
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by the owner or operator as specifiled
in varagraph (d){10} of this section.
Failure to pay the premium, without
substitution of alternate financial
asgurance as specified in this section

will constitute a significant
vielation of these regulatiouns,
warranting such remedy as the
Secratary deems necessary. Such

violation will be deemed to begin upon
receipt by the Sacretary of a notice

of Tuture cancellation, termination,
or failure fto renew due to nonpayment
of the premium, rather than upon the
dire of expiration.

(7) Each policy must coutain
a provision allowing assignment of the

aolicy £o a successor owner or
noerator. Such assigunment may e
annditional upon consent of the
‘msyrer, orovided such consent {s not

snragsonably rafused,

(8) The n»olicy wmust provide

that the Iinsgurer way not  cancel,
serminate, or fail to renew the policy
axcept for failure to nay the

Q
H
Y]
o
e,

premium. The aut ic renewal of the
nolicy must, at a minlmum, provide the
‘nsured with the option of rernewal ar
zthe Tace amount of the expiring

rolicy. ZIf thevre is a failure to pay
the premium, the I1lnsurer may elect to
canecel, tarminate, or fail to renew
thg oolicy by sending nunotice by
certifisd mail to the cwner or
operator and the Secretary.
Tancellarion, teraination, or failure
=0 rzmnew may not occur, however,

during the 120 davs beginning with the
“ate of racelpt of the notice by h»oth
ths Secretary and the owner or
ocarator, as evidenced by the return
racelpts. Cancellation, =ermination,
or fallurs "o renew may not occur and
the policy will remain in full force

b
. b
and effect in tha event that on or
beforae the date of expiration:

(1) The Secretary deems
the facility abandoned; or

(11) Interim status is
tarminated or ravoked; or

(iii) Closure is order
by the Secretary or a U.S. district
court. or othar court of competent
jurisdiction; or

: 1iv) The owner T
operator is named as debtor in &
voluntary cor involuntary ©proceeding
under Title 11 {Bankruptcy), U.Z.Code:
or

(v) The premium <due fis
paid.

(9) Whenever the current
closure cost estimate increases to an
amount greater than the face amount of
the policy, the owner or operator,
withian 60 days after the iacrease,
must either cause the face amounft to
be 1increased to an amount at least
aqual to the current closure cost
estimate and submit evidence of such
increase to the Secre=zary, or obtal
other filnanical asgurance 2s specifie
in this saction Lo cover the
increase. Whenever the t
closure cost estimate . decreases, the
face amount of the current closure
cost estimate following written
anproval 2y the Secretarvy.

(10) The Secretary will zive

written consent to the owner or
operator thart he nmay terminate the
insurance pollicy when:

(1) An owner or operator
substitutes alternate financial
assurance as specified In this section;
or

(1) The Sacretary
ralesases the owner or operat2 or from
the vequirements of this section In
accordance with $265.143(h).

(=) Financlal rtest znd corporate
guarantee ° . ) An owner orc

2 (1
opaerator =av satisfy the requirements
of this section by demonstrating that
he passes a financial test as specifled

{n this rcaragraph. To pass £his rast
tha owner or operator must meet the
crireria of either naragrazn (e)(1)(1)
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or {(e)(1){(ii) of this section:

(1) The owner or
operator musti have:

(A) Two of the following three

ratios: A ratio of total liabillities
to net worth less than 2.0; a ratio of
the sum of net income plus
depreciation, depletion, and
amorcization to total liabilities

greater than O.1; and a ratio of
current assets to current liabilities
greater than 1.5; and

(8) Net working capital and
rangible net worth each at least six
times the sum of the current closure
and post—closure cost estimates; and

{C) Tangible net worth of at least
$10 million; and

(D) Assets in the United States
amounting to at least 90 percent of his
total assets or at least six times the
sum of the current closure and
post—closure cost estimates.

(i1) The owner or

ror must have:

B

oper

(A) A current ratiag for his most
recenc bond 1ssuance of AAA, AA, A, or
BBB as issved by Standard and Poor's or
Aaa, Aa, 4, or Baa as issued Dby
Moody’'s; and

{D) Assets located in the United
es amounting to at least 90 percent

stat
of his total assets or at least six
times the sum of the current closure

and post—closure cast estimates.

(2) The phrase "current
closure and post—closure cost
estimates as used in paragrapnh (e)(l)

of this section refers to the cost
estimates requlred to be shown in
paragraphs 1-4 of the letter from the
owner's or operator's chief financial
officer (8§264,151(f)).

(3) To demonstrate that he
meets thisg test, the owner or operator
must submit the following items to the
Secretary:

(1) A letter signed by
the  owner's or operator's chief
financial officer and worded as
specified in $264,151(f); and

(11) A copy of the
independent certified public
accountant's report on examination of
the owner's or operator's financial
statements for the latest completed
fiscal year; and

(1i1) A special report
from the owner's or operator's
independent certified public accountant
to the owner or operator stating that:

(A) He has compared the data which
the letter from the chief financial
officer specifies as having been
derived from the independently audited,
year—end financial statements for the
latest fiscal year with the amocunts in
sucnh financial statements; and

(3) In connectio with that
procedure, no m@matters came to his
attention which caused him to bLelieve
that the specified data should be
adjusted.

(4) The owner or operator may
obrain an extension of the time allowed
for submission of the docunents
specified in paragraph (2)(3) of this
section if the fiscal year of the owner
or operator ends during the 90 days
prior to the effective date of these
regulatious and if the year—end
financial statements for that fiscal
year will be audited by an independent
certified public accountant. The
extension will end no later than S0
days after the end of the owner's or
operator's fiscal year. To obtain the
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extension, the owner's or operator's
chief financial officer must send, by
the effective date of these
regulations, a letter to the Secretary
and to the EPA Regional Administrator
of each Region in which the owner's or
operator's facilities to be covered by
the financial test are located outsgide
the State. This letter from the chief
financial officer must:

(1) Request the
extension;

(11) Certify that he has
grounds %to believe that the owner or
operator meets the criteria of the
financial test;

(111) Specify for each
facility to be covered by the test the
Z2A Identification Number, name,
address, and current closure and
sost=closure cost estimates to be
covered by the test;

(1v) Specify the date
the owner's or operator's last
vear before the
these regulatious;

ending
complete fiscal
affective date of

(v) Specify the date, 1o
later than 90 days after the end of

such fiscal year, when he will submit
the documents specified In paragraph
(e)(3) of this section; and

(vi) Certify that the
vear—and financial statements of the
owner or operator for such fiscal vear
will e audited by an independent
cartified publlic zccountant.

{5) After the inditial

submission of specified in
paragranh (e)(3) of this section, the
owner or operator wmust send updated
information to the Secretary within 90
days after the close of each succeeding
figecal year. This informatlion wmust
consist of all three 1items specified in
naragraph (e)(3) of this section.

(6) If the owner or operator
r meets the Tequirements of

paragraph (e)(l) of this section, he
must send notice to the Secretary of
intent to establish alternaze financial
assurance as gpecified in this
section, The notice must be 3ent by
certified mail within 90 days after the
end of the fiscal year for which the
year—end financial data show that the
owner or operator no longer meets the
requirements. The owner or operator
must provide the alternate flnancial
assurance within 120 days after the
end of such fiscal year.

based
the owner
meet the

(7) The Secretary may,
on a reasonable belief that
or operator may no longer
requirements of paragraph (e)(l) of
this section, require reports of
financial condition at any time from
the owner or operator in addition to
those specified in paragraph (e){3) of
rhis section. I# the Secretary finds,
on the bagis of such revcrts or other
information, that the owner or ozerazor
no longer meets the requirements of
paragraph (e)(l) of this sectiom, the

owner or operator nust provide
alternate financial assurance as
specified in this section within 30

days afrter rnotification »f such a
>

sz
-;ndl'&, .

(8) The Secretary may
disallow use of this test on the basis
of qualifications in the opinion

expresged by =the 1independent certified
public accountant in his report on
nation of the owner's or

r's financial statements (see
ph (e)(3)(ii) of this section).
pinion or a disclaimer of

on will be cause for
ion T Secratary will

’-l.

vance. The
e other qualif:catlons 2n  an
basis. The owner ar
T aust nrovide alternate
al assurance as specified in
s section within 30 days after
ification of the disallowance.

b~
S IS

th QO
fo i S
)
o)
0

(a3

(9 The owmer or operator is
no longer required to submit the 1{tems
specified in paragraph (e)(3) of this
section when:
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(i) 4n ownar or operator
substitutes alternate financial
assurance as specilified in this section;
or

(ii) The Secretary
releases the owner or operator from the
Tequirements of this section in

accordance with §265.143(n).

(i0) An owner or operator may
meet the requirements of this section
by obtaining a written guarantee,
hereafter referred <to as 'corporate
guarantee.  The guarantor must be the
parent corporation of the owner ot
cperator. The guarantor must meet the
requirenents for owners or operators i
(ey(8) o

“

paragraphs (e)(1l) through i
this section and must comply with the
terms of the corporate guarantee., The

of the ccerporate guarantee must
be identical to the wording specified
in $264.151(n). The corporace
guarantee must accompany the items sent
to the Secretary as specified in
paragraph (e)(3) of this section. The
terms of the corporate guarantee nust
provide that:

M

(i) If the owner
; {ls to perform Ii
f a facility covered by the co
A accordance ALt T
re pian and ocher intecim stat
equiremencs whenever required to
guarantor will.
sh a trust fund as sp

9 s52e
.5{a) in the name of :the

14

O W
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{(ii) The corsorate
1 remain in force unless
or sends notice oI
ellazica by ceriirfied =eil to the
oaerator and Lo the
occur,
inpinD
ate ice of
ation by Dboth the owner or

a Secretary, as
idenced by the return receipts;
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(1i1) If the owner or
operator ialls to provide alternace

financial assuraance as specified in
this section and obtain the written
approval of such alternate assurance
from the Secretary within 90 days after
receipt by both the owner or operator
and the Secretary of a notice of cancel
lation of the corporate guarantee from
the guaraator, the guarantor will
provide such alternate financial
agssurance in the name of the owner or
operator.

(f) Use of multiple financial
mechanisms. An owmer or operator may
satisfy the requirements of this
section by establishing more than one
financial mechanism per facility.
These mechanisms are limited to trust

funds, surety bonds, letters of credit,
and insurance. The mechanisms must be
25 specified in paragraphs (a) through
(d), respectively, of this section,
except that 1t is the combination of
nechanisms, rather than the single
mechanism, which must provide financial
assurance for an amount at least equal
to the current closure cost estimate.
f an owner or operator uses a trust
und in combination with a surety bond
or a lecter of credit, he may use the
ctrust fund as the standby trust fund
for he other mechanisms. A single
standby trust fund may bDe established
fer two or wmore mechanisms. The
ecretary aay use any or all of the
nechanisms to provide for closure of
he facility.

F-
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{g) Use of a financial mechanism
for wmultiple facilities. An owner or
operator may use a financial assurance
mechanism speciflied in this sectiom to
@meat the regquirements of this section
Zor wmore than one facility. Evidenc
of financial assurance submitted to the
Secretary must include a 1ist showing,
for each facility, the E?
identification, number, name, address,
and the amount of funds for closure
assured by the mechanism, If the
facilities coversed by the mechanism are
outside the State, identical evidence
of financial assurance nust be
supmittea to and wmaintained with the
Secretary and Regional Administrator of



appropriate EPA Fegicns. The amount of wnich rhe first post—closure cost
funds available through &the =echanisa estimaze was poreparsd. The adjustment
must be no less than the sum of funds aust oe made as specified in paragraphs
that would be available 1f a sesarate (b2(1) and (2) »f this section, using
mechanism had been established and an 1inflation factor derived £from the
maintained for each facility. In annual Implicit® Price Deflator for
directing finds available through the Gross ¥National Product as published by
machanism for closure of any of the tha U. S, Department of Commerce in 1ts
facilities coverad by the mechanisn, Survey of Current Business. The
the Secretary m=may dirsct only the inflation factor is the vresult of
amount of funds desiznpated £for that dividing the latest published annual
facility, unless the owner or operator Deflator by the Deflator for the
agrzes to the uze of adaitional funds pravious vear.
1

available under the mechanism.
(1) The first adjustment is
(h) Release of the owner or made by multiolying the post—closure
T

operator from the requirements of this cost estimate by the [nflation factor.
h section. Within 50 days after The result is the adjusted post—closure
receiving certifications from the owner cost 2stimate.
z or operator and an independent
ragistered professional aungineer that (2) Subsequent ad justments
m closure has beean accomplished in are made Sy multiplvin the latest
accordance with the clcsure plan, the zd justed post—closure cost estimate by
z Seeretary will nocify the owner or the larest Iaflation factor.
: cperator ia writing that he 1Is no
longer raquired by this section to (2) The owner or operator must
u naintain financial assurance for revise the post—closur2 cost estimate
closure o0f the oparticulsr facility, during the operating 1ifae of the
o unless the Sacratary has reason O facilityv whenaver a change Iin  the
balieve that closure has not bzen In cost—closure plan {ncreases the cost of
a accerdance with the closure plan. Jost—clilosure care. The revised
Dost—clesure cost  estimate must  be
m R265.1%4 Coz estimate far adiusted for inflation as specified in
post—zlogure meonitoring and tn §2A5.144(b).
> maintenance.,
] (d) The owner or operator must
(a2 On May 19, 1981, r or zeep the Iollowing at the facilicy
: aperator of a dizpnosal ¥ Tust dusing ng ife
Derpare a written estimatz, In current facility D
U dollars, of ~he annual cest oI 23timata
“ sost—~closu e S263.1%4
cf the =3 z2stlinate
< appilcable pogt—closure ragulazions In icenTian
S3265,127 shrough 255,120, The adicsted
nogt—closura cost astizate is
{ zalculated by =eltiplying the znnual 3285,145 Financial assurance for
n sost—closure cost estimate by the 2ozt—closurs menitering and
number of vears of post-nlosure care maintengnea,
m rezquired under Subpart G of Parn 253,
Wirhin 120 Zdays of rthe affoctive
m. (b) During the operating life of cate of rthese regulations, and owner or
the facility, the owner or cperator cne2racor of 2ach disposal facility must
: must adjust the dost-—closure cost nscablish financial agsurance for
agtimate for inflation within 30 dars nost—closure <care of the facilitv Ha
1fter ecach anniversary of the date oan et zhoosa “rom she ontlinns 18
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specified in paragraphs (a) through {(e)
of this section.

(a) Post-closure trust fund.

(1) An owner or operator may
satify the requirements of this section
by egtablishing a post—-closure
trustfund which conforms to the
requirements of this paragraph and
submitting an originally signed
duplicate of rhe trust agreement to the
Secretary. The trustee mnmust be an
entfty which has the authority to act
as a trustee and whose trust operations
are regulated and examined by a Federal
or State agency.

{(2) The wording of the trust
agreement must be identical to the
wording specified in  §264.151(a)(1),
and the trust agreement must be
accompanied by a formal certification
of knowledgment (for example, see
§264,151(a)(2)). Schedule A o¢f the
trust agreement must be updated
within 60 days after a change in the
amount of the current post—closure cost
estimate covered by the agreement.

(3 Payments into the trust
fund must be made annually by the owner
or operator over the 20 years beginning
with the effective date of these
regulatioans or over the remaining
operating 1life of the facility as
catimated in the closure plan,
whichever  period is shorter; this
periocd is hereafter referred to as the
"pay=-in period.” The payments into the
post—closure trust fund must be made as
follows:

(1) The <{irst osayaent
must be made by the effective date of
these vegulations, except as provided
in paragraph {(a)(5) of this section.
The first payment must be at least
aqual to the current post—cicsure cost
estinmate, except as provided in
§255.145(f), divided by the number of
years in the pay—in period.

(i1) Subsequent payments
must bhe made no later than 30 days

after each anniversary date of the
first payment. The amount of each
subsequent payment mnust be determined
by this formula:

Next payment™ ———=—-

Where CE 1s the current post—closure
cost estimate, CV is the current value
of the trust fund, and Y is the number
of years remaining Iin the pay—in period.

(4) The owner or operator may
accelerate payments Iinto the trust fund
or he may deposit the full amount of
the current post—closure cost estimate
at the time the fund 1s established.
However, he must malntain the value of
the fund at no less than the value that
the fund would have if annual payments
were made as specified 1in paragraph
(a)(3) of this section.

(5) If the owmer or operator
establishes a post—closure trust fund
after having used ome or more alternate
mechanisms specified in this secticn,
his first payment must be in at least
the amount that the fund would contain
if the trust fund were established
initially and annual payments made as
specified in paragraph (a)(3) of this
secticn.

(6) After the pay—-in period
is completad, whenever the current
post—-closure cost estimate changes
during the operating 1ife of the
facility, the owner or operator must
compare the new estimate with the
trustee's most recent annual valuation
of the trust fund. If the wvalue of the
fund is less than the amount of the new
estimate, the owner or operator, within
60 days after the change in the cost
estimate, must either deposit an amount
into the fund so that its value after
this deposit at least equals the amount
of the current post—closure cost
estimate, or obtain other financial
assurance as specified in this section
to cover the difference.

(7) During the operating life
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of the facility, 1f the value of the
trust fund is greater than the total
amount of the current post—closure cost
egtimate, the owner or operator may
gubmit a written request to the
Secretary for release of the amount In
excess of the current post—closure cost
estimate.

(8) If an owner or operator
substitutes other financial assurance
ag specified 1n this section for all
or part of the trust fund, he may
submlt a written request to the
Secretary for release of the amount in
excess of the current post—closurs
cogt estimate covered by the trust
fund.

(9) Within 60 days after
receliving a request from the owner or
operator for release of funds as
specified in paragraph (a)(7) or (8)
of this section, the Secretary will
instruct the trustee to release to the
owner or operator such funds as the
Secretary specifies in writing.

(10) During the period of
pogt~clogure care, the Secretary may
approve a release of funds 1f the
owner or operator demonstrates to the
Secretary that the wvalue of the trust
fund exceeds the remaining cost of
post—closure care.

(11) An owner or operator or
any other person authorized to perform

post—closure care nay request
rzimburcenent for post—closure
expendituraes by submitting itemized
bills to the Secretary. Within 60
days after raceiving bills for
post—closure activities, the Secretary
will determine whether the
post=closure expenditures are in

accordance with the post—closure plan
or otherwise justified, and if so, he
will instruct the &trustee to make
reimburgsement in such amounts as the
Secretary specifies in writing.

(12) The Secretary will agree
to termination of the trust when:

(1) An owner or operator

substitutes alternate financial
assurance as specified in this section;
or

(i1) The Secretary
releases the owner or operator from the
requirements of this section in
accordance with §265,145(h).

(b) Surety bond guaranteeling
payment into a post—closure trust
fund. (1) An owner or operator may
satisfy the requirements of this
section by obtaining a surety bond
which conforms to requirements of this
paragraph and submitting the bond to
the Secretary. The surety company
issuing the bond wmust, at a miaimum, be
among those listed as acceptable
sureties on Federal bondg in Circular
570 of the .U. 8. Department of the
Treasury.

(2) The wording of the surety
bond must be identical to the wording
specified in §264.151(b).

(3) The owner or operator who
uses a surety bond to satisfy the
requirements of this sectiocn must also
establish a standby trust fund. Under
the terms of the bond, all payments
made thereunder will be deposited by
the surety directly into the standby
trust fund in accordance with
instructions from the Secretary. This
standby trust fund must meet the
requirements specified in §2653.143(a),
except that:

i) An originally signed
duplicate of the &trust agreement must
be submitted to the Secretary with the
surety bond; and

(

)  Until the standby
unded pursuant to the
this section, the

required by these

u

{
ust fund is f
quirements of
llowing are not
egulations:

oy 0F

[o I 1]

ry b

(A) Payments into the trust fund

as specified in §265.145(a);

(B) Vpdating of 3chedule A of the
trust agreement . (see $§264.151(a)) ¢t»
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ry

show current post—cliocsure cost

estimates;

(C) Annual valuations as required
by the trust agreement; and

(D> Notices of nuocapayment  as
required by the trust azgreement.

(4) The bond must guarantee Cthat
the owner or operator will:

(i) Fund the standby
trust fund in an amount equal to the
venal sum of the bond before the
baginning of final closure of the
faciifity; or

1i) Fund the standby
trust fund in an amount egqual to the
senal sum within 15 days after an order
to begin closure 1s 1issued Dby the
Secretary or a U. S. district court or
other court of competent jurisdiction;,

or
(144 Provide alternate
Tinancial assurance as specified in
znis sectlon, and obtain the
Secretary’ written approval of the
assurance provided, within 30 aays
after receipt by both <the owner or

-

operator and the Secretary of a notice
of canceliation c¢f che bond from the
surely.

{55 Under the cerms of the
hond, the Aur’ty will become 1lia:
i i ation when the own

tor E&ils to periorm as

o
‘east ecual to
"
L

1,

(7 ¥henever the current
sost—closure cost estimate increases to
an amount Zrzater than the penal sunm,
the owner or operator, within &0 days

r ase, zust e¢ither cause
he penal sum to be incrzased to an
amount at least =agual =t the current

t—closure cost astimate and submit
evidenca ot such increase o the

Secretary, or obtaln other financial
assurance as specifled In this section
to cover the increase. Whenever the
current post—closure cost estimate
decreases, the penal sum may be reduced
to the amount of the current
post—closure cost estimate following
written approval by the Secretary.

(8) Under the terms of the
bond, the surety may cancel the bond by
sending notice  of cancellation by
certified mail to the owmer or operator
and to the Secretary. Cancellation may
not occur, however, during the 120 days
beginning on the date of receipt of the
notice of cancellation by both the
owner or operator and the Secretary as
evidenced by the return receipts.

(9) The owner or operator may
cancel the bond if the Secretary has
zgiven prior written consent based on
his receipt of evidence of alternate
financial assurance as specified in
this section.

(c) Post—closure letter of credit.

An owner or operator may
satisiy

section DY oD ai”'ll:..? an irrevocable
2
kS

standby letce £ credit which conforns
to the recuirements of this paragraph

and submitting the latter to
Secretary. The issuinz institutl

must be an  entity which  has
zuchority to issue letters of cr
and whose letter—oi-cradit operac
are regulated znd examined by a Fed
or State agency.

{2) The wording of the 1
of credit must be Identical to
rding specified in $264.131(4),

(3) An owner or operator who
uses a letter of credit to satisfy the
equirements of this section must also
astablish a standby trust fund. Under
the zerms of the letter of credit, ail
amounts paid pursuant to a draft by the
Secretary will bz deposited 3By the
issuing institution directly into the
standby trust fund i accordance with
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instructions from the Secretary. This
standby trust fund @must wmeet the
requirements of the trust fund
specified in $265.145(a), except that:

(1) An originally signed
duplicate of the trust agreement must
be submitted to the Secretary with the
letter of credit; and

(11) Unless the standby

trust fund i3 funded pursuant to the
requirameats of this section, the
fellowing are not requlired by these
regulations:

(A) Payments into the trust fund
as specified in $265.145(a);

(3) VUpdating of Schedule A of the
trust agreement (see §264.151(a)) to
show current post—closure cost
estimates;

(€} Annual valuations as required
by the trugt agreement; and

(D) Notices of  nonpayment as
raquired by the trust agreement.

(4) The letter of credit must
be acccmpanied by a letter from the
owner or operator referring to the
letter of credit by number, Issuing
institution, and date, and providing
the following information: the ZPA
Identification Number, name, and
address of the facility, and the amount
nf funds assured for posgst—closure care
2f the £facility by the letter of
credit,

{5) The letter of credit must
be irrevocable and issued for a

of at least 1 year. et
credit must provide that :he tD
date will be automatically
period of at least 1 fear unless, at
least 120 days before the current
expiration date, the issuing
institution notifies both the owner or
operator and the Secretary by certifiaed
mail of a decisioen not to extend the
expiration date. Under the termzs of
the letter of credit, the 120 days will
begin on the date when both the owner

e
Lae

-~

Whenever the current post—cl

or operator and the Secretary have
received the notice as evidenced by the
return receipnts,

(6) The letter of credit must
be issued in an amount at least equal

to the current post—closure cost
estimate, axcept as provided in
§265.145(£).

(7) Whenever the current

post—closure cost estimate increases to
an amount greater than the amount of
the credit during the operating 1ife of
the facility, the owner or operator,
within 60 days after the increase, must
either cause the amount of the credlt
to be increased so that it at 1ieast
equals the current post-closure cost
estimate and submit evidence  of such
increase to the Secretary, or obtain
financial assgurance as specified 1In
thlis sectlon to cover the 1increase.
osure cost
egstimate decreases during the operating
life of the facility, the amount of the
credit may be reduced to the amount of
the current post—closure cost estimate
following written  approval oy the
Secretary.

(8) During the »period of
post=closure care, the Secretary may
approve a decrease in the amount of the
letter of credit 1f the owner or
operator demonstrates to the Secretarty
that the amount exceeds the remaining
cost of post—closure care.

(8 F owing a determination
pursuant to /7 Del. 2. Section 6303 that
the owner or operator has faliled to

naerform Dost—closure care in accordance

with the nost—closure plan and other
“ntarim status requiresaments, the
Sacreta may draw on the letter of
credit.

(1o If the ocwner or operator
does not establish alternate financial
assurance as spec;fied in this section
and oh»tain written approval of such
alternate assurance from the Secretary
within 92 days after receipt by both
the owner or operator and the Secretary
of a notice from the issuing
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instirtution that 1t has decided not to
extend the letter of credit beyond the
current expiration date, the Secretary
will draw on the letter of credit. The
Secretary may delay the drawing if the
issuing institution grants an extension
of the term of the credit., During the
last 30 days of any such extension the
Secretary will draw on the letter of
credit 1f the owner or operator has
fatled to provide alternmate financial
agsurance as specified in this section
and obtain written approval of such
agsurance from the Secretary.

(11) The Secretary will
return the letter of credit to the
issuing institution for termination
when:

(1) An owner or operator
subgtltutes alternate financial
assurance as gpecified in this section;
or

(1i) The Secretary
releases the owner or operator from the

requirements of this section in
accordance with §265.145(h).

{d) Post-closure insurance.

(1) An owner or operator may
satisfy the requirements of this
section by obtaining post—closure
insurance which conforms to the
requirements of this paragraph and
submitting a certificate of such
insurance to the Secretary. Within 120
days of the effective date of these
regulations the owner or operator nust
gubmit to the Secretary a letter from
an insurer stating that the insurer is
considering 1ssuance o¢f post—closure
insurance conforming to the
requirements of this paragraph to the
owner or operator. Within 90 days
after the effective date of these
regulations, the owner or operator must
submit the certificate of Ilnstrance to
the Secretary or establish other
financial assurance as specified in
this section. At a2 winimum, the
insurer must be licensed to transact
the business of insurance, or eligible

to provide insurance as an excess oOr
surplus lines insgurer, in one or more
States.

(2) The wording of the certifi
cate of insurance must be identical to
the wording specified in §264.151(e).

(3) The post—closure insurance
policy must be iggued for a face amount
at least equal to the current
post—closure cost estimate, except as
provided in §265.145(f). the term “face
amount™ means the total amount the
insurer is obligated to pay under the
policy. Actual payments by the insurer
will not change the face amount,
although the insurer's future liability
will be lowered by the amount of the
payments,

(4) The post—closure Insurance
policy must guarantee that funds will be
available to provide post—closure care

of the facility whenever the
post—closure period begins. The policy
raust also guarantee that once

post—clogure care begins the dinsurer
will ©be responsible for paying out
funds, up to an amount equal to the face
amount of the policy, upon the dirsction

of the Secretary, to such party or
parties as the Secretary specifies.

(5) An owner or operator or
any other person authorized to perform

post—closure care may request
reimbursement for post—closure
expenditures by submitting itemized

bills to the Secretary. Within 60 days
after receiving bills for post—closure
activities, the Secretary will determine
whether the post—closure expenditures
are in accordance with the post—closure
plan or otherwise Jjustified, and 1f so,
he will dinstruct the dinsurer to make
reimbursement in such amounts asg the
Secretary specifies in writing.

(6) The owner or operator must
maintain the policy in full force and
effect until the Secretary consents to
termination of the policy by the owner
or operator as specified in paragraph
(d) (11) of this section. Fallure to



US EPA ARCHIVE DOCUMENT

pay the premium, without substitution of

alternate financial assurance as
gpecified in the section, will
constitute a significant violation of
these, regulations, warranting such
remedy as the Secretary deems
necessary. Such wviolation will be

deemed to begin upon receipt by the
Secretary of a notice of future
cancellation, termination, or failure to
renew due to nonpayment of the premium,
rather than upon the date of expiration.

(7) Each policy most contain a

provision allowing assignment of the
policy to a successor owner or
operator. Such assignment may be
conditional upon consent of the insurer,
provided guch consent is not
unreasonably refused.

(8) The policy must provide
that the insurer may not cancel,
terminate, or fail to renew the policy

except for failure to pay the premium.
The automatic remewal of the policy
must, at a minimum, provide the insured
with the option of remewal at the face
amount of the expiring policy. If there
is a failure to pay the premium, the
insurer may elect to cancel, terminate,
or fail to renew the policy by sending
notice by certified mail to the owner or
operator and the Secretary.
Cancellation, termination, or fallure to
renew may not occur and the poliey will
remain in full force and effect in the
event that on or before the date of
expiration:

(1) The Secretary deems
the facility abandoned; or

{1i) Interim
terminated or revoked; or

status is

(i11) Closure is ordered
by the Secretary or a U.S, district
court or other court of competent

jurisdiction; or

(iv) The owmer or opera
tor 18 named as debtor in a voluntary
or Involuntary proceeding under title
11 (Bankruptey), U, S. Code; or

(v) The premium Jdue 1s
paid.

(9) Whenever the current
post—closure cost estimate Increases
to an amount greater than the face
amount of the policy during the
operating 1life of the facility, the

owner or operator, within 60 days after

the 1Increase, must either cause the

face amount to be increased to an

amount at least equal to the current

post—closure cost estimate and submit

evidence of such increase to the

Secretary, or obtaln other financial

assurance as specified ian this section

to cover the increase. Whenever rthe

current post—closure cost estimate

decreases during the operating life of

the facility, the face amount may be

reduced to the amount of the current
post—closure cost estimate following
written approval by the Secretary.

(10) Commencing on the date
that 1liability to make payments pursuant
to the policy accrues, the insurer will
thereafter annually increase the face
amount of the policy. Such increase
must be equivalent to the face anmounts
of the policy, less any payments made,
multiplied by an amount equivalent to 35
percent of the most recent lnvestment

‘rate or of the equivalent coupon—issue

yield announced by the U. S. Treasury
for 26~week Treasury securities.
(11) The Secretary will give

written consent to the owner or operator
that he may terminate the {usurance
policy when:

(1) An owmer or operator
substitutes alternate financial
assurance as specified in this section;
or

(11) The Secretary
relesages the owner or operator from the

requirements of this section in
accordance with §265.143(h).
(e) Financial test and corporate

guarantee for post—closure care.
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(1} An owner or operator may
gatisfy the recuirements of this section
by demonstrating that he passes a
financial test as specified 4n this

paragraph. To pass this test the owner
oY operator must meet the criteria
either of paragraph (e)(1)(D) or

(e)(1)(11) of this section:

(i) The owner or operator
must have:

{A) Two of the £following three
ratios: a ratio of total 1liabilities to
net worth lesg than 2.0; a ratio of the
sum of net Income plus depreciation,
depletion, and amortization to total
liabilities greater than O0.1; and a
ratio of current assets to current
liabilities greater than 1.5; and

(B) Net working capital and
tangible mnet worth each at least six
times the sum of the current closure and
post—closure cost estimates; and

(C) Tangible net worth of at least
$10 million; and

(D) Assets In the United States
amounting to a least 90 percent of his
total assets or at least six times the
sum of the current closure and
post—~closure cost estimates.

(ii) The owner or operator
aust have:

(A) A current rating for his most
recent bond issuance of AAA, AA, A, or
8BB as issued by Standard and Poor's or
Aaa, 4a, A, or Baa as issued by Moody's;
and

{B) Tangible net worth at lesast six
times the sum of the current closure and
post—closure cost estimates; and

(C) Tangible net worth of at least
310 million; and

(D) Assets located in the United
States amounting to at least 90 percent
of his total assets or at least six
times the sum of the current closure and
post—~closure cost estimates.

(2) The phrase "current
closure and post=closure cost estimates”
as used 1in paragraph (e)(1l) of this
section refers to the cost estimates
required to be shown in paragraphs 1-4

of the - letter from the owner's or
operator's chief financial officer
(§264.151(£)).

(3) To demonstrate that he
meets this test, the owner or operator
must submit the following items to the
Secretary:

(1) A Jetter signed by
the ownar's or operator's chief
financilal officer and worded as
specified in §264,151(f); and

(ii) A copy of the
independent certified public
accountant's report om examination of
tne owner's or operator's financial
statements for the latest completed
fiscal year; and

(i11) A special report
from the owner's or operator's
independent certified public

accountant to the owner

stating that:

or operator

(&) He has cowmpared the data
which the 1letter from the chief
financlal officer specifies asg having
been derived from the independently
audited, year—end financial
statements for the latest fiscal year
with the amounts in such financial

statements; and

(3) In connection with that
procedure, no matters came to his
attention which caused him to believe
that the specified data should be
ad justad.

(4) The owner or
may obtain an extension of the time
allowed for submission of the
documents specified in paragraph
(e)(3) if the fiscal year of the owner
or operator ends during the 90 days
prior to the effective date of these
regulations and if the year—end

operator



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

financial statements for that fiscal
vear will be audited by an independent
certified public accountant. The
extension will end no later than 50
days after the end of the owner's or
operator's fiscal year. To obtain the
extension, the owner's or operator’s
chief financial officer must send, by
the effective date of these

regulations, a letter to the Secretary

and Regional Administrator in

appropriate EPA Regions in which the

owner's or operator's facilities to be
covered by the financial test are
located outside the State. This
letter from the chief financial
officer must:

(i) Request the
extensaion;

(1i) Certify that he
has grounds to believe that the owner
or operator meets the criteria of the
financial test;

(111) Specify for each
facility to be covered by the test the
EPA Identification Number, name,
address, and the current closure and
post—closure cost estimates to be
covered by the test;

(iv) Specify the date
ending the owner's or operator's
latest complete fiscal year before the
effective date of these regulations;

(v) Specify the date,
no later than 90 days after the end of
guch fiscal year, when he will submit
the documents specified in paragraph
(e)(3) of this section; and

(vi) Certify that the
yvear—snd financial statements of the
owner or operator for such fiscal year
will be audited by an I1ndependent
certified public accountant.

(5) After the inieial
gubmission of items specified in
paragraph (e)(3) of this section, the
owner or operator mnust send updated
information to the Secretary within 90
days after the close of each

succeeding fiscal Year. This
information must consist of all three
items specified in paragraph (e)(3) of
this section.

(6) If the owner or operator
no longer meets the requirements of
paragraph (e)(l) of this section, he
aust send notice to the Secretary of
intent to egtablish alternate
financial assurance as specified 1in
this section. The notice must be sent
by certified mail within 90 days after
the end of the fiscal year for which
the year-end financial data show that

‘the owmer or operator no longer meets

the requirements. The owner or
operator must provide the alternate
financial assurance within 120 days
after the end of such fiscal year.

(7) The Secretary may, based
on a reasonable belief that the owner or
operator may no longer meet the
requirements of paragraph {(e)(1l) of this
section, regquire reports of financial
condition at any time from the owner or
operator in addition to those specified
in paragraph (e)(3) of this section. If
the Secretary finds, on the basis of
such reports or other Iinformation, that
the owner or operator no longer meets
the requirements of paragraph (e)(l) of
this section, the owner or operator must
provide alternate financial assurance as
gspecified in this section within 320 days
after notification of of such finding.

(8) The Secretary may disallow
use of this test on the basis of
qualifications Iin the opinion expressed
by the 1independent <certified public
accountant in his report on examination
of the owner’s or operator’'s financial
statements (see paragraph (e)(3)(1i) of
this section). An adverse opinion or a
disclaimer of opinion will be cause for

isallowance. The Secretary will

evaluate other qualifications on an
individual basis. The owmer or operator
must provide alternate financlal

asgurance as specified 1In this section
within 30 days after notification of the
disallowance.

(%) During the period of
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post—closure care, the Secretary may
approve a decrease 1in the current
post—closure cost estimate for which
this test demonstrates financial
assurance 1f the owner or operator
demonstrates to the Secretary that the
amount of the cost estimate exceeds the
remaining cost of post-closure care,

(10) The owner or operator is
no longer required to submit the items
specifled in paragraph (e){(3) of this
section whemn:

(1) An owner or operator
substizutes alternate financial
assurance as specified in this section;
or

(1i) The Secretary
releases the owner or operator from
the requirements of this section
in accordance with §265.145(h).

(11) An owner or operator
may meet the requirements of this
section by obtaining a written
guarantee, hereafter referred to as
"corporate guarantee.  The guarantor
must be the parent corporation of the
owner or operator. The guarantor must
meet the requirements for owners or
operators in paragraphs (e)(l) through
{9) of this section and must comply

with the terms of the corporate
guarantee. The wording of the
corporate guarantee wmust be identical
to the wording specified in
§264.151(n). The corporate guarantee

must accompany the items sent to the
Secretary as specified in paragraph
(e){(3) of this section. The terms of
the corporate guarantee must provide
that:

(1) If the owner or
operator falls to perform post—closure
care of a facility covered by the
corporate guarantee in accordance with
the post—-closure plan and other
interim status requirements whenever
required to do so, the guarantor will
do so or establish a trust fund as
specified in §265.145(a) in the name
of the owner or operator. -

(i1) The corporate
guarantee will remain in force unless
the guarantor sends notice of
cancellation by certified mail to the
owner or  operator  and to the
Secretary. Cancellation may not
occur, however, during the 120 days
beginning on the date of receipt of
the notice of cancellation by both the
owner or operator and the Secretary,
as evidenced by the return receipts.

(i1i) If the owner or
operator fails to provide alternate
financial assurance as specified in
this section and obtain the written
approval of such alternate assurance
from the Secretary within 90 days
after receipt by both the owner or
operator and the Secretary of a notice
of cancellation of the corporate
guarantee from the guarantor, the
guarantor will provide such alternate
financial assurance in the name o0f the
owner or operator.

(£f) Use of multiple financial
mechanisms. An owner or operator may
satisfy the requirements of this sgection
by establishling more than one financial
mechanism per facility. These
mechanisms are limited to trust funds,
surety bonds, letters of credit, and
insurance. The mechanisms must be as
specified in paragraphs (a) through (d),
respectively, of this section, except
that it is the combination of
mechanisms, rather than the singie
mechanism, which must provide financial
assurance for an amount at least egual
to the current post—closure cost
estimate. If an owner or operator uses
a trust fund 1In combination with a
suraty bond or a letter of cradit, he
may use the trust fund as the standby
trust fund for the other mechanisms., A
single standby trust <fund may be
established for two or more mechanisms.
The Secretary may use any or all of the
mechanisms to provide for post—closure
care of the facilitity.

{(g) Use of a financial mechanism
for multiple facilities. An owner or
operator may use a financial assurance
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mechanism specified in this section to
meet the requirements of this section
for more than one facility. ZEvidence of

financial assurance submitted to the
Secretary must I1include a 1list showing,
for each facility, the EPA
Identification Number, name, address,

and the amount of funds for post—closure
care assured by the mechanism. If the
facilities covered by the mechanism are
in more than one Reglon, 1dentical
evidence of financlal assurance must be

gubmitted to and malntained with the
Regional Administrators of all such
Regions. The amount of funds available

through the mechanism must be no less
than the sum of funds that would be
available if a sgseparate mechanism had
been establigshed and maintained for each
facility., In directing funds available
through the mechanism must be no less
than the sum of funds that would be
available 1if a separate mechanism had
been established and maintained for each
facility. In directing funds available
through the mechanism for post—closure
care of any of the facilities covered by
the mechanism, the Secretary may direct
only the amount of funds designated for
that facility, wunless the owner or
operator agrees to the use of additional
funds avallable under the mechanism.

(h) Release of the owner or
operator from the requirements of this

gection. When an owner or operator has
completed, to the satisfaction of the
Secretary, all post—closure care
requirements In accordance with the

post—closure plan, the Secretary will,
at the request c¢f the owner or operator,
notify him in writing that he 1s no

longer required by this section to
maintain financial assurance for
post—closure care of the particular
facility.

§265.14¢6 Use of a mechanism for
financial assurance of both closure and
post—clogures cars.

An owner or operator may satisfy the
requirements for financial assurance for
both closure and post—closure care for
one or more facilities by using a trust

fund, surety bond, letter of credit,
insurance, fimancial test, or corporate
guarantee that meets the specifications
for the mechanism In both §§265.143 and

265,145, The amount of funds available
through the mechanism must be no less
than the sum of funds that would be

available 1if a separate aechanism had
been established and maintained for
financial assurance of closure and of
post—closure care.

§265,147 Liability requirements.

(a) Coverage for sudden accidental
oceurrences. Within 120 days of the
effective date of these regulations, an
owner or operator of a hazardous waste
treatment, storage, or disposal
facility, or a group of such facilities,
must demonstrate financial responsibil
ity for bodily injury and property
damage to third parties caused by sudden
accidental occurrences arising from
operaticns of the facility or group of
facilities. The owner or operator must
have and maintain liability coverage for
sudden accidental occurrences in the
amount of at least $1 million per
occurrence per site with an annual
aggregate of at least $2 million per
site, exclusive of legal defense costs.
This iability coverage may be
demonstrated 1n one of threes ways, as
specified in paragraphs (a)(1l), (2), and
(3) of this section:

(1) An owner or operator may
demonstrate the required liagbllity
coverage by having liazbility insurance
as specified in this paragraph.

(1) Each insurance policy

must be amended by attachment of the
Hazardous Waste Facilirty Lizbility
Endorsement or evidenced by a

Certificate of Liability Insurance. The
wording of the endorsement must be
identical to the wording specified in
§264,151(1). The  wording of the

certificate of insurance nust be
identical to the wording specified in
§264.151(3). The owner or operator must
gubmit a signed duplicate original of

the endorsement or the certificate or
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lnsurance to the Secretary. If
requested by a Secretary, the owner or
operator must provide a signed dupliicate
original of the Insurance policy.

(i1) Each insurance
policy must be 1issued by an insurer
which, at a minimum, i1is licensed to
transact the business of insurance, or
eligibie to provide dInsurance as an
excess or surplus lines insurer, in one
or more States.

(2) An owner or operator may

. meet the requirements of this section by

passing a financial test for 1iability
coverage as specified in paragraph (f)
of this section.

(3) An owner or operator may

demonstrate the required liability
coverage through use of both  the
financial test and 1Insurance as these
mechanisms are specified in this
secticon. The amounts of coverage must
cotal arz least tha ainizmum awmounts

raquired oy this paragraph.

(») Coverage for nonsudden acci
dental occurrences. An owner or
operator of a surface impoundment,
landfill, ~»r land treatment facility

which 1s used to manage hazardous waste,
ar 1 group of such facilities, aust
demonscrate financial responsibility for
bodily damage and property damage to
third parties caused by nonsudden
accidental occurrences arising Erom
operations of the facility or group of
faciiities. The owner or operator nmust
rave and maintain 1iability coverage for
nonsudden accidental occurrences in the
amount of at least %3 aillion per
sccurrence  per site with an  annual
aggragate of at least 36 =miliion per
site, exclusive of legal defense costs.
his l{ability coverage Ay be
demonstrared in one of three ways, as
specified in paragraphs (L)(1;,{(b) (2),
and (b)(3) of this section:

(1) An owner or operator may
demonstrate the required liability
coversge by havinzg liability insurance
as specified in this paragrapn.

(1) Each insurance policy.
must be amended by attachment of the
Hazardous Waste Facility  Liability
Endorsement or evidenced by a
Certificate of Liability Imsurance. The
wording of the endorsement must be
identical to the wording specified in
§264.151(1). The  wording of the
certificate of insurance must be
identical to the wording specified in
§264.151(j). The owner or operator must
submit a signed duplicate original of
the endorsement or the certificate of
insurance to the Secretary. If
requested by a Secretary, the owner or
operator must provide a signed duplicate
original of the insurance policy.

(11) Each insurance
policy must be 1ssued by an insurer
which, at a winimum, 1is licensed to
transact the business of insurance,
or eligible to provide insurance as
an excess or surplus lines insurer,
in one or more States.

(2) An owner or operator may
meat the requirements of this section
by passing a financial test for
liability coverage as specified in
paragraph (f) of this section.

(3) An owner or operator may
demonstrate the required 1liability
coverage through wuse of both the
financial test and Iinsurance as these
mechanisms are specified in this
section. The amounts of coverage must
total at least the minimum amounts
required by this paragraph.

(4) The required liability
coverage for nonsudden accidental
occurrences must be demonstrated b
the dates listed - Dbelow. The total
sales or revenues of the owner or
operator in all lines of business, in
the fiscal year preceding the
effective date of these regulations,
will determine which of the dates
applies. If the owner and operator of
a facility are two different parties,
or if there 1s more than one owner or
operator, the sales or revenues of the
owner or operator with the largest
sales or rtevenues will determine the
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date by which the coverage must be
demonstrated. The dates are as
follows:

(1) For an owner or
operator with gales or revenues
totalling $5 milliom or more, six
months after the effective date of
these regulations.

(1ii) All other owners
or operators by January 15, 1985,

(5 By the date 6 wmouths
after the effective date of these
regulations an owner or operator who
is within either of the two categories
(paragraphs (b)(4)(1) or (B)(4)(1ii) of
this section) wmust, unless he has
demonstrated liability coverage for
nongudden accidental occurrences, send
a letter to the Secretary stating the
date by which he plans tc establish
such coverage.

(¢) Adjustments by the Secretary.
If the Secratary determines that the
levels of filnancial responsibility
raquirad by paragraphs (a) or (b) of
this section ares not counsistent with
the degree and duration of risk
asgociated with treatment, storage, or

" disposal at the facility or group of

facilities, the Secretary may adjust
the level of financial resgponsibility
required under paragraphs (a) or (b)
of this section as may be necessary to
protect human health and the
environment. This adjusted level will
he hased on the Secratary's assessment
of the degree and duration of risk
associated with the ownership or
operation of the facillty or group of
facilities. In addition, if the
Sacretary determines that there is a
significant risk to human health and
the anvironment from nonsudden
accidental oceccurrences resulting irom
the operations of a facility that is
not a surface Iimpoundment, landfill,
or land tresatment facility, he may
raquire that an owner or operator of
the facility comply with paragraph (b)
of this section. An owner or operator
must furnish to the Secretary, within

a reasonable time, any inform o
which the Secretary requests to
determine whether cause exists for
such adjustwents of level or type of
coverage. The Secretary will process
an adjustment of the level of required
caverage as 1f it were a permi:
modification under §122.15(a)(7){iii)
of these Regulations and subject to
the procedures of §124.3 of these
Regulations. Notwithstanding any
other provision, the Secretary may
hold a public hearing at his
discretion or whenever he finds, on
the basls of requests for a public
hearing, a significant degree of
public interest in a tentative
decision to adjust the level or type
of required coverage.

(d) Period of coverage. An owner
or operator must continuously provide
liability coverage for a facility as
required by this section until
certifications of <closure of the
facility, as specified i1ia $§265.115,
are recelved by the Secretary.

[
Ial
faad

(e) Financial test for 1liabllity
coverage. (1) An owner or operator
may satisfy the requirements of this
section by dewmonstrating that he
passes a financial rtest as specified
in this parvagraph. To pasg this test
the owner or operator must meet the

criteria of paragraph {(£)(1)(L) or
(£X(1)(41)

(L) The owner or
operator must have:

‘et working capital and
net worth each at least six
zmount of liabiliry coverage
emonstrataed by this test; and

(3) Tangible net
least 310 =millicn; and

worth of at

(C) Assets in the United States
amounting to either: (1) At least 90
percent of his total assets; or (2) at
least six times the  amount of
liability coverage to be demonstrated
by this test.
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(i1 The owner or
operator must have:

(A) A current rating for his most
recent bond issuance of AAA, AA, A, or
BBB as 1ssued by Standard and Poor's,
or Aaa, Aa, A, or Baa as issued by
Moody's; and

(B) Tangible mnet worth of at
least 310 million; and

(C) Tangible net worth at least six
es the amount of liability coverage
ba demonstrated by this test; and

(D) Assets in the United States
amounting 1in either: (1) at least 90
percent of his total assets; or (2) at
least six times the amount of 1iability
coverage to be demonstrated by this test.
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(2) The phrase “amount of
liability  coverage” as used i
paragraph (£)(1) of this section
refers to the annual aggregates amounts
for which coverage 1s required under
paragraphs (z) and (b) of this
section.

(3) To demonstrate that he
meets this test, the owner or operator
must submit the following three items
to the Secretary:

(1) A letter signed by
the owner's or operator's chief
financial officer and worded as
specified in §264.15(g). If an owner
or operator 1s wusing the financial
test to demonstrate both assurance for
closure or ©post—closure care, as
specified by §8264.143(F), 264.145(f),
265.143(e), and 265.145(e), and
ligbility coverage, he must submit the
letter specified in §264.151(g) to
cover both forms of financial
regponsibility; a separate letter as
specified -in  §264.151(f) is not
raquired.

(ii) A copy of the
independent certified public
accountant's report on examination of
the owner's or operator's financial
statements £for the latest completed
figcal year.

(1i1) A special report
from the owner's or operator's
independent certified public
accountant to the owner or operator
stating that:

(A) He has compared the data
which the letter from the <chief
financial officer specifies as having
been derived from the Independently
audited, year—end financial statements
for the latest fiscal year with the
amounts in such financial statements;
and

(B) In connection with that
procedure, no matters came to his

attention which caused him to belleve
that <the specified data should be

adiustad.

(&) The owner or operator
may obtain a one—time extension of the
time allowed for submission of the
documents specified in paragraph
(£)(3) of this section if the fiscal
year of the owner or operator ends
during the 90 days prior to the
effective date of these regulations
and if the year—end financlial state
ments for that fiscal year will bhe
audited by an independent certified
public accountant. The extension will
end no later that 90 days after the
end * of the owmer's or operator's
fiscal year. To obtain the extension,
the owner's er  operator's chief
financial officer must send, within
120 days of the effective date of
these regulations, a letter to the
Secretary. This letter from the chief
financial officer must:

(1 Request the
extension;

(11) Certify that he
has grounds to believe that the owner
or operator meets the criteria of the
financial test;

(111) Specify for each
facility to be covered by the test the

EPA Identification Humber, nane,
address, the amount of liability
coverage and, when applicable, current
closure and post—closure cost

estimates to ke covered by :-he test;

(iv) Specify the date
ending the owner's or operator's last
complete fiscal vear before the
effective date cf these regulations;

(v) Specify the date,
no later than 90 days after the end of
such fiscal year, when he will submitc
the documents specified 1n paragraph
(£)(3) of this section; and

(vi) Certify that the
year—end financial statements of the
owner or operator for such fisgcal year
will be audited by an independent
certified public accountant.
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(5) = After the initial
submission of iteas specified in
paragraph (f)(3) of this section, the
owner or operator must send updated
information to the Secretary within 90
days after the close of each
succeeding fiscal year. This
information must consist of gll three
items specified in paragraph (£)(3)
of this section.,

(6) 1If the owner or operator
no longer meets the requirements of
paragraph (f)(1) of this section, he
must obtain insurance for the entire
amount of required 1liabllity coverage
as specified in this section.
Evidence of insurance nust be
submitted ¢to the Secretary within 90
days after the end of the fiscal year
for which the year—end f{inancial data
show chat the cwner or operator no

loager meets the test requirements.
(7> The Secracary may

disdllow use of this test on the basis
oi qualifications 1in the opinion
axpressed bv the independent certified

P

public accountant 1In his report on
examination of the owner's or
operater’'s financial statements ({see
paragraph (£)(33(11) of this

adverse opinion or a
opinicn will be cause
The Secretary will

section). An
disclaimer of
For disallcowance.

waluate soaer g fications o¢n &an
individual Dasis. The owner or
aserator st srovice evidezce of
insurance <{or the entire amount of
required liabpilicy coverage as
specified in this section wi-zpnin 30
davs after actificarion of
disallowance.

5265.148 TIacapacity of Instizuticns
issuing 1letters of credit, surety,

sonds or iusurance policies.

(a) An  owner or operator must
jotify the Secretary by certified mail
5f the commencement of a voluntary or
iavoluntary proceading under Title 11

(Bankruptey), U.S. Code, naming the
swner or operator as debtor, within 10
Jdays.  after commencement ol the
sroceeding. A Zuarantor of a
~orporate juarantee as specified in

§§265.143(e) and 265.145(e) must make
such a notification if he is named as

debtor, as required under the terms of
the corporate guarantee (§264.151(h)).

(b) An owner or operator who
fulfills the requirements of
§8265.143, 265,145, or 265.147 by

obtaining a trust fund, surety bond,
letter of credit, or insurance policy

will be deemed to be without the
required financial assurance or
liability coverage in the event of

bankruptcy of the trustee or issuing
institution, or a suspension or
revocation of the authority of the
trustee institution to act as trustee
or of the institution to act as
trustee or of the Institution 1ssuing
the gurety bond, letter of credit, or

Insurance policy to issue such
instruments. The owner or operator
must establish other financial

assurance or liability coverage within
60 days after such an event
§265.149 - 265.150 [Reserved]
Subpart I—Use and Management of
Containers

§265.170 Applicability.

The regulations in this Subpart
apply to owners and operators of all
hazardous waste facilities that store
containers of hazardous waste, except
as §265.1 provides otherwise.

§265,171 Condition of contailners.

If a container holding hazardous
waste is not In good condition, or if
it begins o leak, the ownar or
cperator must transier the hazardous
waste from this contaliner to a
container that 1Is in good condition,
or manage the waste in some other way
that complies with the requirements of
this Part,

§265.172 Compatibility of waste with
container.

The owner or operator must use a’
container made of or lined with
naterials whicn will nor react wich,
and are otherwlse compatible with, tha
nhazardous waste to be stored, so that
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the abililts of the container *to
contaln the waste is not impairad.

{a) A container holding hazardous
wagte mnust always be closed during
storage, eXcept when 1t I1s necessary
to add or remcve waste.

{h) A contairer hnolding hazardous
waste —wust not »e opened, handled, or
szored {n a manner which may rupture
~he container or cause it to leak.

Re=use of containers in
governed by U.S.
Transportation

[Comment :
transportation is
Department of

regulations, including those set forth
[n 49 CFR 173.28.]
265,174 Inspecticns.
The owner or operators must
£t areas wa=re ccn:ainers are

s;tored, at l=zast weekly, oking for
i2aks and for deteriorat$ok caused by
corvosion or other factor

[Zomment: See 3263.171 ZFor remedial
action rweguirad 1f deterioration or
leaks ara detected. ]

§265.175 [Reservad]

§265.176 Special requirements for

Conrainers  tholding  iznizabls  ar
raactive waste 2ust e laocated asl
past 13 meters (30 faer) Toom the
“qcilicy's property line.

(Comment: Ses §263.17(a) or
additional requirements]

§255,177 Special requiremen for
izcomnatible wastes.

(a) Incompatible  wastes, or
incompatible wastes a=n matarials,

(see Aopendixz V for examplas) mugt
not te placed in the same ccataizer,
unless 52585.17(b) is complied wirzh,

\ 153 . .

(b} Hazardous waste must not he
e

placed in an unwashed container that
previocusly held zan inccapatible waste
or macerial (see A“Dnnd x V¥V for
examples), unless §263.17(b) is

complied with.

(¢) a storage coantalner holding a
hazardous waste that 1s incompatidble
with any waste or

w other materials
stored ~nearby in otner contalners,
piles, onen ranks, or surface

impoundments nust LSe separated from
Lhe other materials or protecred from

a s o
them by means of a dike, berm, wall,
or other device.

[Comment: The purpose of this is to

prevent fires, explilosions, gaseous
emissions, leaching, or other
discharge of hazardous waste or
hazardous waste  constituents  which

could resuit from the aixing of
wastes or materials if

incompatible
containers hreak or laax. ]
Subparrt J——Tanks

§265.190 Applicabilicy.

The reagulatisons in this subpart
i operators of

apply to owners an I

Faciliries that use tanks to treat or
store hazardous waste, except as
265.1 nrovides otherwise.

§2585.181 [Regervad]

5263.132 General oserating
r2quirosments

(=2) Treatment or  storaze of
“azarde:s vaste n tanks zust comply
ten D956 T TR
witn 5253.17({%).

(b) Hazardous wastes or treatment
reagents must not e nlaced In a *tank
if they could causs the =ank or irts
inner lliner =o rupture, leak, corrode,
ar otherwise £z21! %efore the ond of it
intended life,

{e) Tncoverad tanks must be
operatrad to ensure  at least 60
cantimatars {2 fpar) of <freeboard,
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containment structure (e.g., standby
tank) with a capacity that equals or
exceeds the volume of the top 60
centimeters (2 feet) of the tank.

{d) Where hazardous waste is
contlnuously fed into a tank, the tank
miust be equipped with a means to astop
tals inflow (e.gz., a waste feed cutoff
system or by—pass system to a stand-by
tank).

[Comment: These systems are intended
to be used in the event of a leak or
overfiow from the tank due to a system
failure (e.g., a malfunction in the
treatment process, a crack d1in the
tank, etc.).]

§2565.193 Waste analysis and trial
tests.,

{a) In addition to the waste
anaiysis required by §265.13, whenever
a tank is to be used to:

(1 Chemically treat or
store a hazardous waste which 1s
sub