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Moreover, in this mlemaking EPA 
provided a 30-day extension of the 
initial comment period and.an 
additiorial %-day period for submissio~ 
of supplemental and rebuttal comments 
on the proposal. The purpose of this 
supplemental perioQ was to allow 
membe~s of the public t~ address hues 
raised by other commentem during the 
commenf period and at the public 
hearing on January 8,1985. Accordingly, 
EPA belieyes that petiti.oners have had 
ampleopportunity to respond to all 
comments on the proposal. including tfre 
comments that persuaded EPA to 
modify certain parts of the proposaf. 
With the exception of Ormet, which did 
not comment on the proposed revisions. 
the petitioners have presented 
essentially the same comments that 
were provided during the public 
comment period. 

Nevertheless. EPA has examined the 
merits of the petitions and has 
concluded that petitioners' argumerdsdo 
not warrant reconsideration of fhie 
rulemaking. All of the modifications 
cited by petitioners i re  logical 
outgrowths of comments submitted 
during thecoinment period on the 
proposal. None were based on any new 
factual information that had not been 
subject to public scrutiny. 

A summary of the petitioners' 
objections and EPA's responses is 
provided below. Additionally, EPA has 
prepared a support document containing 
responses to petitioners' major 
contentions. This document has been 
placed in Docket A-83-49. Copies can 
be abtained from the Central Docket 
Section or by writing to Mr. J3ic 
Ginsbuq at the address given above. 
Presumptive Emiwion Limit for Credit 
Exceeding Fomula GEP 

The finaI regdations require that 
sources undertake demonstrations to 
justify credit for stack height exceeding 
the height determined by formulae 
provided in 40 CFR 51.l(ii)(2). In so 
doing, the sources are required to meet 
an emission limit that is equivalent to 
the new source performance standards 
(NSPSJ, unless demonstrated to be 
infeasible on a case-by-case basis. 
Further discussion of the basis for this 
requirement is contained in the 
preamble to the regubtions and in the 
response to comments document 
contained in Docket A-83-49. 

The petitioners argue that the 
presumptive NSPS emission limit should 
be eliminated on the following grounds: 
-No authority is provided under section 

123 to adopt such a limit, 
-The limit was not subject to adequate 

public notice and opportunity for 
comment, and 

-The EPA hae not pro edy wneidered 
the retmactiwitu u&sic  prescribed 
by the eoutf in S h m  Club V. EPA irk 
appIyfng t b  lipit ~otmactivef~r. 
The EPA, disapeeu with all thee  of 

these argumenfsz White specifying an 
emission limit such as the presumptive 
NSPS limit is not' muired by the Act is 
so many words, its adoption L 
consistent with and pursuant to the 
instmtions from the US; Court of 
Appeals in its decision to-remand the 
definitian of " e smssh  concentration&" 
to P A .  The use of a technhgg-based, 
emission limik spedfical4y including 
NSPS, in: fluid modeling demonstrationo 
was. in fact, discussed in the Navemb~  
9,1984, proposal. W l e  that notice 
proposed the use of sevecal' alternative 
emission rates, comments received 
during the hitial and supplemental 
comment periocb convinced EPA that 
there were serious flaws in two of the 
three aliernatives. Comments were 
received &ring the comment periods 
which addreseed the use of NSPS as a 
prerequisite emission control 
requirement for credit above formuIa 
GEP, and which either supported or 
opposed the use of minimum emission 
control requirements as a general 
prerequisite for stack height credit. 
Finally, EPA- has preoiously described 
the basis for i b  decision to apply the 
presumptive NSPS limit reWactidy in 
both the preambk to the regulations and 
in the response to comments documen?, 
and the petitioners have introduced no 
additional information that was not 
presented during the comment periods. 
Definition d "Nearby" Applied to 
Terrain. 

In response to the court decision, EPA 
adopted a definition of the term 
"nearby" which restricted the amount of 
downwash credit that may be obtaine& 
based on the effects of upwind terrain 
features. Thk definition was first 
proposed on November 9,1984, and was 
adopted in the final rule withwt change. 

Petitioners have argued that EPA has 
misinterpreted,the court decision on this 
subject and has ignored the factual 
recosd concerning terrain-induced 
downwash in adopting i b  restri'ction. 
These objections merely repeat 
arguments made during the initial and 
suppremental comment periods, 
providing no additional information that 
would lead EPA to conclude that 
revision of the regulationsis warranted. 

The petitioners have interpreted the 
"nearby" definition to bee  technical 
term that was intended by the court and 
Congress to grant credit for any 
significant downwaskcIn fact, both the 
legislative history of section123 and the 
court decision clearly show that 

"nearby" was to be strictly construed to 
limif the extenf to which credit for 
objects far away fromthe sourca might 
frustrare congressioad inte* to confrd 
air pollution through cmstant emission 
controls rather than increased 
dispersion. 
Conclusion 

For the reasons described above; I 
have determined that the petitions for 
reconsideration filed by Ormet, ABP.. 
and Consol present no new information 
warranting the reopening of stack hei&t 
rule revisions promulgated on Jttly 8, 
1985. Accmdiagl~~, the petitions are 
denied. 

Although the requirements of section 
307(d) do not apply, under section 
307(b)(l) of the Act; iudicial revfew of 
thiti action is available only lrg CbfiHng 
of a petition for review in the UnAd 
States Court of Appeals for the District 
of Cdumbia Circuit within 80 days of 
today's date. 

Dated: April 21,1986. 
Lee M. Thomas, 
Administmtor. 
[FR Doc. 88-9404 Filed 4-28-80: 8:4§ am] 
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40 CFR Parts 60 and 61 
[A-3-FRL-3009-3; Uocka NO. AM703MD3 

New Source Performance Standrrrda 
and National Emlsslons Standards for 
Hazardour AR Polfutanfs, Revision of 
the State of Maryland's Lklegrtbn d 
Authority 
AGENCY: Environmental Protection 
Agency. 
ACTION: Delesation of Authority. 

SUMMARY: This. Notice changes the 
Maryland Ait Management 
Administrdon's (Ah4A) lkiegation of 
Authority for NSPS and N E S W .  On 
May 10,1985. EPA delegated to the 
AMA the authoriw to  receive delegation 
of future NSPS and NESHAP standards 
upon promulgation in the Federal 
Register. Mqlanc? will now 
automatically receive deleg&ion of 
authority ta  implement and enforce any 
future NSPSor NESHAP standards ow 
the effective date as published in the 
Maryland Register for that standard. 
EFFECTIVE D A m  January 2% 198K 

ADDRESSES: Information relating to Oie 
Information Notice can be obtained at 
the followfng office: 

U.S, Environinental Protection 
Agency, Region IH, 8Q1 Chestnut 
Building, Philadelphia, PA 19107,, Attn: 
Esther Steinberg (3AM21). 




