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December 29, 1999

Ms. Deborah Dalton

U. S. Environmenta Protection Agency
Mail Stop 2136

401 M St., SW

Washington, D.C. 20460

Re:  Review of Environmental Protection Agency Public Participation Policies
Dear Ms. Ddton:

On behdf of the 200,000 members of the Nationd Association of Home Builders (NAHB), | am
pleased to submit comments on the U.S. Environmenta Protection Agency’s (EPA) November
30, 1999, Federal Register notice requesting public comment on the 1981 Policy on Public
Participation. NAHB’s membership consists of individuas and firms who develop land and
congtruct homes and gpartments, as well as commercid and industrid projects. Because many
congruction activities are directly regulated under Section 402 and Section 404 of the Clean
Water Act, and many development projects must ensure compliance with certain requirements of
the Clean Air Act, EPA rules and actions frequently affect our members. Asaresult, our
members rely on EPA's actions under the 1981 EPA Policy on Public Participation to keep
informed of upcoming rules and to provide input to the agency during the rule-making process.
Unfortunatdly, members of the public, including the regulated community, are often barred a
meaningful opportunity to participate in the rulemaking process due to lack of notification,
procedurd flaws, inaccessible documentation and Smply an inability to quickly understand
EPA’ s often complex and highly technica proposds. Given these difficulties, NAHB welcomes
the opportunity to review and comment on the 1981 Policy on Public Participation.

Due to the short amount of time in which to submit comments, NAHB has eected to directly
address only the following one of the two issues on which comments are sought, athough EPA
may aso find our suggestions useful in developing strategies to further engage the public in
other efforts.

1 What changes need to be madeto the 1981 Policy on Public Participation?
(1a) What isworking well, and how doesthe experience of the past nineteen years
suggest the need for improvementsin the general proceduresfor involving the
publicin EPA programsand decisons?

In General.
“Public participation” isthat part of the agency’ s decision-making process that provides
opportunity and encouragement for the public to expresstheir views to the agency, and assures
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that the agency will give due consideration to public concerns, values and preferences when
decisions are made. The purpose of EPA’s Policy on Public Participation isto “ strengthen
EPA’s commitment to public participation and to establish uniform procedures for participation
by the public in EPA’ s decision-making process. Thisin turn will assist EPA in carrying out its
mission, by giving a better understanding of the public’ s viewpoints, concerns and preferences.
It should also make the agency’ s decisions more acceptable to those who are most concer ned
and affected by them.*

Although the policy may sound good on paper, NAHB is serioudy concerned that it does not
ensure that dl interested parties will, indeed, have a meaningful opportunity to participate.
Further, it fals to adequately guarantee that the public's comments, suggestions and preferences
will be fully condgdered and incorporated into find rules and agency actions. Findly, dthough
the agency expectsthis policy to result in decisons that are more acceptable to interested and
affected parties, because of its shortcomings, as discussed below, NAHB contends that the
policy, coupled with EPA’simplementation of it, is actudly working againgt the agency. Rather
than garnering legitimacy, the policy has resulted and continues to result in aregulated public
that frustrated, distrustful, and dissatisfied with government actions. Although EPA contends
that the agency “needs the perspectives and idess that citizens bring,”? its action spesk strongly
againg this mantra.

D. General Proceduresfor All Programs

NAHB assarts that the five basic functions (identification, outreach, dialogue, assimilation, and
feedback) identified in the policy are not being implemented to ensure effective public

participation in EPA decisons or activities, as outlined below.

| dentification. The 1981 Policy states that "The responsible official(s) shall develop a contact
list for each program or projects, and add to the list whenever members of the public request
it."® The contact list is to be used to send announcements of public meetings and to identify
member s of the public who may be considered for advisory groups.

EPA has not adequately identified individuas or groups that are interested in or affected by its
actions and placed them on the contact list. Although identifying interested parties may be a
difficult task, it does not diminate the agency’ s responsibilities. EPA has access to numerous
public records on previous actions, contacts at interest groups, trade associations, professiona
organizations and the like, and access to thousands of permittees through its various programs,
yet it does not appear that these resources are used when developing these required contact lists.
For example, NAHB has over 850 state and local Home Builder Associations with atotal
membership of over 200,000 member firms. How often have these associations been
"identified" as a group who might be interested in or affected by aforthcoming EPA action?

1 64 Fed. Reg. at 66908
2 64 Fed. Reg. a 66911
3 64 Fed. Reg. a 66908
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Very rardy and in NAHB's estimation, not nearly often enough, even though the congtruction
industry regularly participates in EPA proceedings and is affected by countless EPA actions.

Thefallure to identify the appropriate entities can result in severe ramification, particularly if the
unidentified parties are part of the regulated community. For example, EPA recently held public
meetings to provide information about the proposed changes to the Tota Maximum Daily Load
(TMDL) Program in Atlanta, GA, Kansas City, MO, Sesttle, WA and Concord, NH. While there
are Home Builders Associations (HBA) in al of these cities, none of them received notice of the
mesetings, even though builders and developers will be directly impacted by the proposed TMDL
changes.* Even more startling is the fact that EPA did not even provide a contact list to the
contractor who was co-hogting two of the meetings for its use in preparing mailings to publicize
these forums® Instead, the contractor used amailing list that it had developed on its own —
clearly abreach of the agency’s own policy. Smilarly, the contact list for the mailing that was
done to promote the Concord, NH meeting was provided by "the States® How the lists were
developed by the States and how any interested party may have been included on thelist is
unknown. In addition to these specific locdities, none of the State HBAs or NAHB were
informed about these meetings, either. Hence, homebuilders were effectively precluded from
participating in and contributing to these forums because they were not identified as an interested
party and, therefore, did not know about the mestings.

In contrast, EPA is dso expected to complete its homework prior to contacting entities
potentidly interested in or affected by an action. Throughout its recent proposas to modify the
Class V Underground Injection Well regulations, NAHB was contacted as an identified “ affected
party,” yet upon further questioning on more than one occasion, EPA was unableto tell NAHB
how its members might be impacted.

NAHB regularly interacts with EPA regarding water and other issues, particularly those
associated with the NPDES program. As aresullt, it seems that NAHB would be just the type of
affected and interested party that the agency would want to seek out to meet its goals under the
public participation policy. In an effort to assst both our members and EPA, NAHB requests
that the Nationa Association of Home Builders be placed on the contact lig for dl of EPA’s
water-related activities. Second, NAHB recommends that a procedure be put in place that makes
it eeder for interested citizens and organizations to be informed of EPA’s actions and to be
placed on EPA's "contact lists™ Given the broad interpretations that EPA typicaly usesto define
its program boundaries, NAHB suggests that EPA take an equally broad approach to identifying
the scope of affected and interested parties. At a minimum, when developing a proposd, the
agency should be required to identify entities potentialy affected by the action, articulate the

* Conversations on December 15, 1999 with Mr. Ed Phillips, Executive VP of Home Builders Association of
Georgia; Ms. Rachel VVance, Government Affairs, HBA of Greater Kansas City, Kansas City, MO; Mr. Thomas
McCabe, Executive VP, Building Industry Association of Washington-State, Olympia, WA; and Ms. Sharon
Waymean, Home Builders & Remodders Association of New Hampshire, Concord, NH.

5 Conversation on December 16, 1999, with Ms. Sharon Thomas, Water Environment Federation Alexandria, VA.

® Conversation on December 21, 1999, with Mr. Dennis Pyburn, New England Interstate Water Pollution Control
Commission, Lowell, MA.
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expected impact, and contact both the individuds (if gpplicable) and the governmental entities,
trade associations, professond organizations, and other groups that typically represent those
entities, both nationaly and locdly to share thisinformation. Further, with the spreading
availability of the Internet, interested parties should be just an email or fax away from being
placed on the contact list (assuming that the parties somehow know that EPA is keeping alist for

any given topic).

Finaly, to ensure that notification is Spread to an even broader audience, NAHB recommends
that EPA routingly place announcements of public meetings and information about proposed
regulations and find rulesin local and regiond newspapers. Importantly, these notices must dso
identify the members or segments of the public that are likely to be impacted, aswell asa
description of the anticipated impact. Although a publication in the Federal Register may bea
convenient method to distribute informetion, the Federal Register rardly makes itsway to the
generd public and therefore, its use done fails to provide adequate notice and is unacceptable.

Qutreach. EPAisto provide "policy, program, and technical information* * * at places easily
accessible to interested and affected persons and organizations, so they can make informed and
constructive contributions to decision-making." ’

Although EPA recognizes that “the public can contribute effectively to agency programsonly if

it is provided with accurate, understandable, pertinent and timely information on issues and
decisions,”® the agency does not regularly follow this lead. For example, when EPA Region 4
published the "Notice of Proposed Addition of Waters and Pollutants of Concern to the Alabama
Section 303(d) ligt," the 80+ pages of information, data, and analyses supporting the proposa
were made available to the public at only two locations— EPA Regiond Headquartersin Atlanta,
GA, and the Public Library in Montgomery, AL. Placing thisimportant information at only two
locations, and only one in the State that was to be affected by it does not make it 'easily
accessble. Further, given the subject matter of this particular proposdl, it would have been
impossible to provide thoughtful comment without examining these vital documents.
Unfortunately, upon ingpection, the supporting documents were so poorly organized that it was
very difficult to make sense of the information and to provide useful feedback. Citizenswho do
not regularly review this type of information suffered an additiona setback, asthey were a a
loss to make sense of the documentation at dl. In thisingance, limited data availability and
complicated materid effectively denied many members of the public ameaningful opportunity to
participate in the process.

NAHB recommends that the policy be amended to increase the minimum number of siteswhere
information can be viewed. Under the current policy, the agency is required to "provide one or
more central collections of documents, reports, studies, plans, etc. relaing to controversid issues
or significant decisons* *.° If theinformation is relevant to the entire U.S., NAHB

7 64 Fed. Reg. a 66909
8 64 Fed. Reg. a 66908
% 64 Fed. Reg. a 66909
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recommends the minimum number of Stes should be &t least 4 per State; and if the information
isrdlevant to asingle State, the minimum number of sites should be at least 10. Given the
ggnificant implications of many of the agency’ s actions, any other action would be
disingenuous. In addition, NAHB recommends that the policy be amended to require thet all
information be made available and downloadable on the Internet.

Timing. Notification must take place well enough in advance of the agency’ s action to permit the
public to respond. Where complex issues or lengthy documents are presented for public
comment, the comment period should allow enough time for interested parties to conduct their
review.

The congtruction and development industry is regularly confronted with a myriad of issues, and

a any given time, many different federd, State and locd regulators are requesting input on
proposals thet will affect the indusiry. Given this unending action, and the fact that the agency
recognizes that addressing these issues “requires subgtantial commitment of time, sudly,

research, analysis and discussion.,”*° it isimperative that the agency provide sufficient timein
which to respond. As such, NAHB assarts that any public comment period should be aminimum
of 120 days instead of the 60 days currently required.** It is obvious that this change is needed.
For example, when EPA published proposed changes on August 23, 1999, to the Water Qudlity
Panning and Management Regulation (TMDL program) and supporting revisons to the NPDES
Program and Federal Antidegradation Program, there was a 60-day comment period with a
deadline of October 22, 1999. Because of an outcry from interested parties, the comment period
was extended twice. First by 60 daysto December 22, 1999, followed by an additiona 30 days
to January 20, 2000. In this case the total comment period will be about 150 days— clearly a
more reasonable comment period than the origind 60, yet had the agency initialy provided 150
days, the public could have spent its limited time formulating suggestions and feedback rather

than desperately seeking more time to participate.

While the Administrative Procedure Act does not specify aminimum time period for comment
on a proposed rule, Executive Order 12889 (1993) recogni zes the need to provide adequate time
for review and andysis, asit requires that a* proposed federal technica regulation ..be subject to
acomment period of not less than 75 days’ (emphass added). NAHB submits that a minimum
of 120 daysis needed for the public to sufficiently review EPA proposals and to prepare
meaningful input. The agency should retain the authority to extend this period where it requests
feedback on lengthy documents or highly technicad issues. At aminimum, the policy should be
amended to require a minimum comment period of 120 days where complex issues or lengthy
documents are presented for public comment (complex and lengthy broadly defined to include at
least dl proposasthat take up 30 or more pagesin the Federal Register. Additiond criteria
could also be added).
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10 64 Fed. Reg. & 66911
1 64 Fed. Reg. a 66909
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Dialogue. The policy states that “ There must be dialogue between officials responsible for the
forthcoming action or decision and the interested and affected members of the public. This
involves exchange of views and open exploration of issues, alternatives, and consequences.’’

NAHB questions EPA's ahility to establish meaningful didogue that actudly resultsin the public
helping to shape find regulations. Firg, as discussed above, in many instances those most
affected by EPA’s actions are not &t the table. Second, although NAHB has been involved in
discussing many different issues with EPA prior to the agency taking action, many of these
discussions have been conducted too late in the process or are more akin to formdities than
working sessions where the agency is serioudy seeking comments or looking to address
concerns. For example, NAHB has recently been invited to discuss the current TMDL proposal
with EPA gaff. Given the timing of the comment period, coupled with the government work
schedule and holidays, EPA is unable to meet with us until January 4, 2000 — only 16 days
before comments are due on its proposa. Conversaly, while we have initiated a didogue with
EPA regarding its development of Effluent Limitation Guideines for the Congtruction and
Development Industry and have offered to assst the agency in any way we can, it has been like
pulling teeth to keep the lines of communication open and to get the agency to ask usfor the
information it needs. In this case, NAHB is anxiousto help the agency, yet is having difficulty
keeping a didogue afloat.

Findly, NAHB is concerned that the mechanisms EPA isusing to initiate and maintain the
didogue for some programsis clearly not working asintended (i.e,, isnot resulting in an
exchange of views and open exploration of issues, aternatives, and consequences).’®* The most
recent example of this disconnect iswith regards to the Storm Water Phase Il Rule. As part of
the didogue, EPA formed an Urban Wet Weather Flows Federd Advisory Committee (FACA
Committee) to provide advice and recommendations on the direction of the Phase Il program.
The FACA Committee established two subcommittees, including Storm Water Phase 1l. This
Subcommittee met atota of 14 times between September 1995 and June 1998. However, the
format and leadership of the meetings was not conducive to congtructive, reasoned discussons.
As areault, the Subcommittee members ideas, suggestions and concerns were largdly stifled,
overrun by agency preconceptions, or tabled for further consderation & alater time and never
serioudy condgdered. In the end, the Subcommittee never agreed on any aspect of the Phase 11
program, never provided awritten report to the FACA Committee, and the FACA Committee
never provided written advice and recommendationsto EPA. Thiswas clearly not the end result
EPA intended. Further, given the strict requirements of a FACA Committee, this didogue
sgnificantly discouraged and hindered broad public participation. Findly, snce EPA rdied
soldy on the FACA asits source for adidogue, the find proposa (an arguably the find rule),
was unfairly skewed toward the views of the mgority of the FACA Subcommittee and not
necessaily the public at large.

12 64 Fed. Reg. a 66909
13 64 Fed. Reg. a 66909
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If the agency intends to encourage and facilitate public participation by the broad public,
particularly when contemplating rules or regulations that will have expansve applicability, EPA
must initidize more than one didogue (i.e., hearing, meeting, advisory group, etc.) and invite dl
interested and affected partiesto participate. EPA must also take care when choosing the format
of the didog to ensure that the discussonsfit the planned action(s) and the agency must be
flexible to change courseif it is determined that the initidly-planned format does not meet the
intended goals.

Assimilation. The policy states that " The heart of public participation lies in the degree to
which it informs and influences final agency decisions."** Assimilation of public views must
include documentation, content and use.

Assmilation of public views can be provided through severd mechanismsincluding
Responsveness Summaries, ElSs and the Preamble to final rules. NAHB asserts that the current
policy iswoefully lacking, asit is not gpparent that public comment isfully consdered and it is
equdly uncertain that public comment plays any role in agency decison-making. For example,
EPA published the final Phase Il storm water regulations on December 8, 1999 and stated that it
was implementing “most of the proposed revisions with minor changes based on public
comments received on the proposal.*® It is difficult to imagine that in the over 500 commentsiit
received from individuas and organizations on its proposal, EPA was only compelled to make
“minor changes.” EPA actions prior to the fina rule further indicate that the agency scarcely
intended to give serious consideration to the public comments, as months prior to issuing the
fina rule EPA published and made available on the Internet severd lengthy fact sheets on the
proposed Phase Il program. Similarly, the agency developed and held severd training sessions.
Indeed, an effort to educate the public like thisis unprecedented on a proposed rue and clearly
demondrates that the agency had no intention of making sgnificant changes to the find rule
because of comments received. EPA’s actions here certainly do not help the agency meet the
policy objective to “foster aspirit of mutua trust, confidence, and openness between public
agencies and the public."®

Further, under the 1981 Palicy, "The Agency must then demonstrate, in its decisons and actions,
that it has understood and fully considered public concerns' (emphasis added).” When EPA
published thefind Phase Il rulein the Federal Register, however, dthough NAHB submitted 80
pages of comments in response to the proposa, EPA did not directly address commenter
concerns or issues in the Preamble or in a specid section asit often does. In fact NAHB can find
only scant evidence that our concerns were even topicaly addressed.

Often, rather than disclogng the agency’ s logic and explaining why the agency reected
proposals made by the public, as required, EPA often usesthetrite, “EPA disagrees” This

14 64 Fed. Reg. a 66911
15 64 Fed. Reg. & 68723
16 64 Fed. Reg. a 66908
1764 Fed. Reg. a 66911
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response is unacceptable and clearly contrary to the intent of the policy. NAHB submits that
such areply isaso in violation of the Adminigtrative Procedures Act (APA). EPA isurged to
comply with its own policy and, therefore, should clearly document the justification and logic
behind dl of itsactions. Absent any supporting documentation, or even a plausible stream of
logic, NAHB contends that any action could be challenged as being arbitrary and capricious.
NAHB bdieves this shortcoming to be the most egregious failing of this palicy.

Feedback. The agency must provide feedback to participants and interested parties concerning
the outcome of the public’s involvement.

Rather than providing direct feedback, EPA hastypicdly consdered certain sectionsin its
notices of find agency action as an appropriate and adequate mechanism for providing feedback
to the public. NAHB asserts that EPA's use of the Preamble or a section in the Finad Ruleto
provide "feedback” is Smply not adequate, asit fails to provide any discernible clue asto the
effect that the public’s comments had on the action. Using the Phase |1 Find Rule as an
example, if an entity wondered whether or not the public comment process made any difference
in promulgating the find rule, he/she would have to read over 120 pages of the Federal Register
to detect only afew minor modifications. Given that one of the gods of EPA’s public
participation policy isto assure that the agency will give due consideration to public concerns,
values and preferences when decisions are made,*® the agency is urged to be explicit regarding
itsactions. NAHB recommends that the agency prepare a separate report on each action, which
outlines the effect that the public’s comments had on the action. At aminimum, if the agency
ingsts on using the preamble, NAHB suggests that the agency add a separate section entitles,
“Effect of Public’'s Comments on Today’s Action.”

Findly, the policy states that reprints of Preambles and fina rules are to be provided to dl who
commented. NAHB has submitted comments on many EPA proposas and has never received a
reprint, as required. EPA has clearly failed to carry out this aspect of the policy.

G. Authority and Responsibility

NAHB agrees that public participation plays a discrete, yet integra part of many of EPA’s
programs and that any program must include an evaluation component to determine whether or
not the stated goals are being met. As such, we have two suggested modifications to this section.

1. The Administrator
(9) evaluate at least annually the adequacy of public participation activities conducted under
this policy and the appropriateness and results of public participation expenditures.

NAHB recommends that the policy be revised to require the Adminigtrator to publish the results
of the annud evduation of the adequacy of public participation activities conducted under the
policy, and that this report should include a listing of whét criteria were used to evaduate the
adequacy of the palicy. Further, NAHB recommends that the policy be revised so that the
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annud evauation "of the adequacy of public participation activities' includes an andysis
showing how and to what extent public participation has influenced fina agency decisons.

2. Assistant Administrators
0] seek public participation in decisions to modify or develop national policies, at their
discretion

NAHB strongly disagrees with EPA’ s assertion here that decisions regarding the public’srolein
modifying or developing natiordl policies should be |ft to the discretion of the Assgtant
Adminigrators. The modification and development of al nationa policies should be subject to
public input and follow the policies adopted within this guidance document.

NAHB would like to close with two fina observations. First, the November 30, 1999 Federal
Register natice requesting public comment fails to provide information regarding where the
comments should be sent. Given that one purpose of revigting the policy is to enhance public
participation, this omission does not bode well of the agency. Second, by providing very little
time in which to comment on this policy, and following on past experiences, as discussed above,
the public cannot help but get the impression that despite its pleadings and the substantive nature
of this notice, the agency has little intention to consider and address the public’s comments.
NAHB is concerned and frustrated by these shortcomings and is pleased that EPA istaking its
public participation responsibilities serioudy. We believe that sgnificant progress can be made
and that incorporating our ideas and suggestionsinto arevised policy document and
implementation strategy can move EPA’s public participation program closer to meeting its
gods.

Thank you for your congderation of our comments. If you have any questions or would like to
further discuss any issues raised in NAHB's comments, please contact Dr. Marolyn Parson,
Environmental Policy Andyg, at 202-861-2157.

Best regards,

Michael Luzier

Assgtant Staff Vice-President

Land Development and Environmental Policy
Regulaory and Legd Affars



