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Introduction To The Agreement

A. Project Description and Purpose

The New Jersey Department of Environmenta Protection (the Department or NJDEP) has taken
the lead in detailed stakeholder discussions to frame the Siver and Gold Track Program for
Environmenta Performance since the summer of 1999. This program was initiated in November
1996 as one dement of the New Jersey Chemica Industry Project (NJCIP), a joint public and
private sector project that focused on developing and implementing cregtive approaches to
achieving more efficient and effective environmenta performance. New Jersey’ s Silver and Gold
Program is designed as atiered system, requiring an increased level of commitment in return for
concomitant regulatory flexibility. The first or basdline tier, Silver Track, requires participating
entitiesto meet certain core criteria: certifying current compliance withdl gpplicable environmenta
rules and regulations, a higtoricaly acceptable compliance record, and an agreement to establish
both a community outreach program, and implement an Operationd and Environmental
Compliance planwithin one year of acceptance into the program. The basdline incentives offered
under Siver Track include: recognition as a top-performing company, via a NJDEP sed/flag,
indusonina Silver Track category on the Department’ s web page, asngle point of contact inthe
Department to expedite and coordinate permitting needs, consolidated reporting (whenavailable)
of routine emisson and discharge statements, among others, and research, development and
demongtrationproject (RD& D) flexibility. Each participating entity’ s commitments and incentives
will be memoridized in a five-year covenant with accountability milepogts that will be jointly
developed with the fadility and the Department.  The commitments and incentives under Siver
Track were intended to be consstent withand authorized by existing regulations, and so were not
implemented through rule changes. The Silver Track portion of the program was implemented in
September of 1999.

Siver Track 1, the second tier of the program, maintains the origind core requirements of the
basdine tier, as wel as some additiond commitments. Participants must commit to attaining
agreed-uponemissonreductions of CO2 or Greenhouse Gas equivaents. Inturn, participantswill
not have to seek certain pre-congtruction air permitsfor sourcesthat emit less than prescribed de
minimisemisson levds Siver Track |1 wasinitiaiedinMay 2000. The Department isdeveloping
State rulestoimplement theincentives offered in Siver Track |1, and anticipates publishing aformal
rule proposa by the end of 2000. Neither Silver Track nor Silver Track 11 arethe subject of this
Find Project Agreement (Agreement).

Thethird and highest tier, Gold Track, whichiscovered by this Agreement, representsthe highest
degree of commitment by participating entitiesand additiond incentives of fered by the Department.
One of the gods of Gold Track isto achieve reductions inreleases of air pollutants and hazardous
waste by providing incentives for participants to go beyond basdine compliance. For example,
in the area of air pollution, one way of implementing this goa would be to establish emission caps
for criteriaand hazardous air pollutants, and to require participants to commit to further emission
reductions over time.  The requirementsand incentives offered under Gold Track follow indetal.
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Implementing Gold Track requires both federa and state rule changes, which are being pursued
throughthe U.S. Environmenta ProtectionAgency’ s(USEPA' s) Project XL Program, and through
the Department’ s own Adminigtrative Authority.

The USEPA, withthe cooperationof State and local authorities, has initiated Project XL towork
withinterested companies, communitiesand other potentia Project Sponsorsto develop innovative
approaches to environmenta protection. Gold Track hasbeen designed to satisfy Project XL s
intent of advancing the nation’ senvironmenta goas more effectively and efficiently thanis possible
under current regulations, policies or procedures.

The Department is seeking to act as the sponsor of this XL Project, and to include regulatory
flexibility as an incentive under Gold Track. NJDEP is seeking to obtain "State-wide XL gatus’,
wherebythe Department would be responsible for oversght of the participating fadlitiesand would
be empowered to adminigter, to the extent possible, dl of the innovations contained in Gold Track.
The Department seeks this status in view of its proven track record of being in the forefront of
environmentd initiatives that drive to attain and maintain superior environmenta performance.

In summary, Silver Track, Siver Track |1 and Gold Track offer different degrees of regulatory
flexibility and oversght for qualifying entities. Acceptance into any of the tiers of the program
sgnifies a commitment by the Department and the participants to demonstrable, measurable,
improved environmenta performance, coupled withan appropriate level of monitoring, reporting
and oversght by the Department.

B. Description of Geographic Area

New Jarsey isthe fifth andlest ate in the nation with 7,419 square miles of land area. On its
borders are Delaware to the south, Pennsylvania to the west, New York to the north and the
Atlantic Ocean to the east. The Sate is home to the Pindlands Nationa Reserve, a unique
ecosystem of over 1 million acres containing the internationaly recognized "pygmy pine forests.”
The state currently has over 900,000 acres of publicly owned open space, more than 2,000
speciesof native plantsand at least 800 species of native wildife including such rare animds asthe
Pine Barrens tree frog, which is seldom found outside of New Jersey. New Jersey also boasts
approximately 6,670 river and border river miles, 1,871 square miles of freshwater and coastal
wetlands, bays, estuaries, freshwater lakes and ponds, as wel as 127 miles of Atlantic Ocean
coadline. New Jersey's farms produce over 80 varieties of fruits, vegetables and other
commodities annudly.

New Jersey faces numerous environmental management chalengesrdated to itsindugtrid higtory,
the nature of its economy, the paradox of its high population density and sprawling land
development patterns, and its many lega/palitica subdivisons. With a population of 8 millionin
1998, the state had an estimated populationdensity of 1,077 people per square mile, making it the
most densaly populated state in the nation. Based on an estimated average growth rate of 0.5%
per year, it is projected that, by the year 2010, New Jersey's population will reach 8,583,550.
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New Jersey has arich indudtrial higtory that livesontoday. New Jersey ranks 10" nationdly in
the manufacture of durable and non-durable goods and is 14™ in exports by state of origin. There
are goproximatdy 700 menufacturing industries in such diverse fields as pharmaceuticas,
agriculturd fertilizers, solvents, cleaners and paints in New Jersey.  In addition, five mgjor
petroleum refineries produce gasoline, motor ail, agphat and lubricants in New Jersey.
Congtruction, transportation, utilities, wholesde and retail trade, finance, insurance, red edtate,
agriculture and the military services are al mgor employers within New Jersey and dl create
potentia stresses to the Sate's air, water and natural resources.

C. Purpose of the Agreement

This Agreement isajoint statement of the plans, intentions and commitments of the USEPA and
the NJDEP to carry out the Gold Track tier of NJDEP s Silver and Gold Track Program. The
Gold Track tier will beimplemented under USEPA sProject XL program to develop innovative
approaches to environmenta protection.

This Agreement does not creste legd rights or obligations and isnot an enforceable contract or a
regulatory actionsuchasapermit or arule. Thisgppliesto both the substantive and the procedura
provisons of this Agreement. While USEPA and NJDEP fully intend to follow these provisons,
they are not legdly obligated to do so.

NJDEP envisonsthat Gold Track will be multi-mediain scope. This Agreement will serve as an
“umbrella document” to define basic criteriaand processes for Gold Track. The media-specific
Addenda submitted with this agreement will define the specific State and Federal media-specific
flexibilities to be granted, and commensurate superior environmenta performance required by
participantsinGold Track and Project XL. The partiesintend that the Federal and State flexibility
and commitments described in this Agreement and the attached media-specific Addenda will be
implemented and become enforceable through rulemaking, the permitting process, or any other
appropriatelega implementing mechanism. Covenantswill be a mechanismto memoridize specific
commitments and flexibiliies made by the NJDEP and Gold Track participants. Covenants,
however, shdl have no legd effect and shdl not be enforceable ina court of competent jurisdiction,
including the adminigrative courts.

While this Agreement isintended to clearly define the environmenta objectives of the Gold Track
and provide amechanism for meaningful collaboration between NJDEP and USEPA Region 1,
USEPA and DEP agree that developing any innovative program is an evolutionary process.
USEPA and DEP will gtrive for a high level of cooperation, communication and coordination to
assure successful implementation of the Agreement and the Gold Track Program.

D. Ligt of the Partiesthat Will Sign the Agreement

ThisAgreement is entered into by the U.S. Environmenta Protection Agency and the New Jersey
Department of Environmenta Protection and will be sgned by the Regional Administrator for



Region 2 and Commissioner, respectively. It will guidethe working relationship of both agencies
in fulfilling the promise of Gold Track.

E. List of Project Contacts

NJDEP USEPA
Jeanne Mroczko, Director Aleksandra Dobkowski-Joy
Office of Pollution Prevention and Permit or Stanley Siegel
Coordination United States Environmental Protection
401 East State Street Agency
P.O. Box 423 290 Broadway
Trenton, New Jersey 08625-0423 New York, NY 10007
609-292-3600 dobkowski.aleksandr a@epa.gov
jmroczko@dep.state.nj.us siegel .stan@epa.oov

. Detailed Description Of The Project

A. Summary of the Project

The Gold Track tier will offer the greatest operational/regul atory flexibiliiesand require the grestest
environmenta commitments from participantsin the NJDEP' s Siver and Gold Track Program.
For Gold Track participation, regulated entities will be required to meet set core digibility
requirements above and beyond those required for Silver Track and Silver Track Il. These
digibility requirements are explained in detall below. Gold Track will be conducted initidly as a
pilot program and will be limited to no more than nine participants.

Theadditiond requirementsfor Gold Track partici pationinclude: establishment and implementation
of anenvironmenta management system and community outreach program prior to acceptanceinto
Gold Track, and a willingness to commit to further specific environmenta actions that are
commensurate to the flexibilities granted for each media, as appropriate. These environmenta
actions are described inthe attached media-specific Addenda. Participating facilitieswill negotiate
covenantswithNJDEP fallowing ther acceptanceinto Gold Track. These covenants, while of no
legd effect and not enforceable, will reflect the commitments made by the Gold Track participants
and the concomitant flexibilites offered by the Department. The Department recognizesthat certain
regulatory changes may be necessary to authorizeit to enter into these covenants. The Department
aso recognizes that exiding permits may have to be modified to carry out the terms of the
covenants. Regulatory changes will be accomplished through the rulemaking process governed by
N.J.S.A52:14B-1¢t seq.; permit modifications will be made in accordance with gpplicable laws
and regulaions. See Sectionlll. G, below. Regulatory changes and permit modifications must be
cons stent with applicable federd and State law.
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B. Description of the Gold Track Entry Requirements

Gold Track participants will be required to meet the basic digihility criteria established for the
Siver Track tier, as wel as the additiona commitments established for Silver Track 11. Gold
Track’s enhanced entry requirements are summearized in the following text. Further commitments
to media-specific superior environmenta performance aswell as descriptions of commensurate
incentives and flexibilities are included in the media-specific Addenda

The Gold Track entry requirements consist of the following:

1. Aspart of the application process, applicants mug certify that they are currently in
compliance with dl environmental obligations and confirm participation in programs
that promote responsible environmenta practices. The certification submitted to the
Department with the gpplication will affirm that al participants meet certain base
criteria

2. The goplicant mugt demongtrate good environmentd performance. To meet this
requirement, anapplicant must have a“ historicaly good environmental record.” Thismeans
that an goplicant mugt have no crimind or dgnificant civil, sgnificant, or non-minor
adminidrative violaions and must maintain up-to-date facility or inditutiona environmental
plans.

A " higoricdly good environmenta record” will be determined based on present and
higorica compliance. To determine whether an gpplicant has a "historicaly good
environmenta record,” the Department will conduct a 5-year review of the enforcement
higtory of the gpplicant, in conjunction with the certification submitted in the application
package. The Department will review theligt of permitsand environmenta planssubmitted
with the application in conjunction with Department records, including, but not limited to:
Discharge Monitoring Reports (DMRs), Compliance Evaduation Reports, Air Emisson
Reports and Land Use Invedtigation Reports. The review will dso indude informa and
formal enforcement actions taken against the appli cant, ongoinginvestigations, and pending
court actions. In addition, NJDEP will coordinate with EPA to review the compliance
gtatus withfederal lawsand regulations using the EPA's Project XL compliance screening
guidance (Attachment A). For example, if afacility were the subject of an ongoing federa
or State invegtigation or pending court action, it would be indigible to participate in the
Gold Track Program until these actions were resolved.

I ndeterminingwhether an applicant hasa"higoricaly good environmenta record,” the
gpplicant mugt have no sgnificant violations or non-minor violations, as definedinEPA
regul atory requirements, New Jersey Fast Track Law, N.J.S.A. 13:1D-129, and New
Jersey gatutes and regulations. Any significant or nor-minor violaion in any media
within five years of implementation of Gold Track will result inan autometic exclusion
from thistier. For entitieswith New Jersey Pollutant Discharge System (NJPDES)
permits, an gpplicant, within three years of implementationof Gold Track, cannot have
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beena Sgnificant Noncomplier, asdefined inthe New Jersey Water PollutionControl
Act, with its NJPDES or Stormwater Permit, if applicable, and the required
Stormwater Pollution Prevention Plan (SPPP). If an applicant has been a Significant
Noncomplier within thistime period, it will be indigible to participate in Gold Track.
A pemit issued by publidy owned treatment works (POTWSs) is considered a
NJPDES permit.

In addition, the Department will examine minor violations within the five-year period
on a case-by-case basis to determine digibility and to establish whether there is a
pattern of recurring violations. Patterns of recurring minor violations may be grounds
for excluson from Gold Track. However, the existence of minor violaions that have
been corrected does not necessarily preclude digibility in Gold Track. Indetermining
digibility, the Department will consider the sze and scope of the fadlity, as wel as
extenuating circumstances and mitigation efforts taken by the applicant regarding
certain minor violations.

The Department will consider the conduct of the gpplicant in responding to violations.
Incases where the applicant has entered into anAdminigrative Consent Order (ACO)
NJDEP, a a minimum, expects there to be compliance with al_milestones and terms
that are contained inthe ACO. An entity that is accepted into Gold Track will continue
to have aduty to comply with the terms of avdid ACO, if applicable.

The Department will review the gpplication and certification and coordinate with the
New Jersey Divisonof Crimind Justiceto determine if an gpplicant inNew Jersey has
a cimind record. USEPA will coordinate a nationd crimina screen of applicants
pursuant to Project XL.

. The Depatment will review the gpplication package in conjunction with the

Department’s records, permits and regulations. In addition, the Department will
specificaly consider the fdlowing where currently required by regulation, permit or
other legdly applicable mechanism:

Pollution Prevention: Covered entities must have a Pollution Prevention (P2)
plan in place, with schedules for implementation of definitive non-product output
(NPO) and/or usereductiongoas. P2 plans that have an NPO/use reduction goa
of zero for targeted processes mugt demondirate to the Department that they have
examined dl feasible pollution prevention measures for those covered processes
and cannot reduce their NPO beyond current levels.

Stormwater Pollution Prevention Plan (SPPP): Covered entities mus have
SPPP plans on-gite and be implementing dl aspects of the plan as well as any
specified upgrades.
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Community Right to Know(CRTK): Covered employers mus have anup-to-
date survey on file with the Department, appropriate police and fire departments,
and with the Loca Emergency Planning Committee (LEPC).

Toxic Catastrophe Prevention Act (TCPA): Covered entities must have an
approved risk management program.

Discharge Prevention, Containment and Countermeasures (DPCC),
Dischar ge Cleanup and Removal Plan (DCR): Covered entitiesmust have an
approved DPCC/DCR plan on site and on file with the Department.

Solid Waste: Covered entities and transporters must have in place specified
gpprovas and/or permits to operate for their particular waste types. In addition,
covered entities mugt certify that materids collected are congastent with loca
recyding laws/ordinances and the gpplicable county Solid Waste Management
Plan (SWMP).

Hazar dous Waste: Hazardous waste must be properly managed in accordance
with dl gpplicable regulations. In addition, associated paperwork such as
manifests, contingency plans and personnd training must be up to date.

Underground Storage Tanks (USTs): All USTs must be incompliancewiththe
upgrade/replacement requirements or be properly closed. Where required by
regulation, al USTs must be monitored for lesks. In addition, Federal financid
respong bility must be met and al associated record keeping must be up to date.

Site Remediation: All entities subject to Ste remediation actions must comply
withdl gpplicable requirementsof any A COsor comparable overaght documents.

4. Community Outreach: Applicants mus have an advanced community outreach
programinplace prior to acceptance into Gold Track. While the Department believes
the community outreach program should contain, at a minimum, the following
components, faclity-pecific taloring equivaent to these components, can be
negotiated through the covenant.

A written policy that articulates a commitment to two-way, open communication
with employeesand the community;

A “Fan Language’ summay of what the fadlity does (operations), the
environmenta impacts of those operations, and how the faclity mantans
compliance with al goplicable environmentd laws;



Establishment of a Community Outreach Citizen Advisory Panel (COCAP), with
a minimum of quarterly meetings to be conducted each year;

Clearly articulated objectives and godss for interacting with the community;

Preparationand digtributionto the COCAP, of an annua report on environmental
performance;

Conduct an annua public medting where changes in facility operations and
environmental compliance issues are discussed;

A process to continualy evaluate the effectiveness and rdevancy of the outreach
program;

5. Environmental Management Systems (EM S): ApplicantsmusthaveanEMS
in place, with an independent third party and sdf audit review component, or have
1SO14000 certification, prior to acceptance into Gold Track. There are many EMS
systems that may be used as a modd, induding 1SO14000, American Chemistry
Council (formerly the Chemicd Manufacturers Association) Responsible Care,
Nationa Association of Chemica Didributors (NACD) and Nationd Standards
Foundation.

For acceptance into Gold Track, an EMS shdl contain, & aminimum, the following
components.  Facility-specific tailoring, equivaent to these components may be
negotiated through the covenant.

Environmentd policy with commitment from top management;

Commitment to continuous environmenta improvement;

Targets and objectives set based on environmenta impact and lega
requirements,

Community outreach/communication;

Monitoring and measurement;

SAf audit;

I ndependent third party audit, performed by an independent professiond auditor

or acorporate offidd, not from the Gold Track participating facility. See Section
[11. H, 4, below.
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[1l. How the Project Will Meset the Project XL Acceptance Criteria




A. Anticipated Superior Environmental Performance

Renventing environmenta protection is more than fine-tuning the current regulatory system. It
involves looking to the future and exploring and testing different approaches to environmental
regulation that can help maximize resources to achieve enhanced environmental performance. To
alarge degree, theseapproacheswill sstemfromtechnol ogy advancements, the need for operational
flexibility and fromadesire by many regulated facilities to move "beyond compliance" and achieve
truly superior environmentd performance. Gold Track represents New Jersey’ s attempt to frame
anew regulatory approachthat strivesto acknowledge and reward those fadlitiesthat achieve and
maintan ahigh leve of environmenta performance. This Agreement outlines the basdine generd
commitmentsand incentivesthat will be used to eva uate the achievement of superior environmentd
performance. Media-gpecific commitments and incentives are contained in the media-specific
Addenda.

The General Commitments Participantsin Gold Track Must Agreeto Include;

1. Incorporationof enhanced pollutionpreventionand/or source reductioninday-to-day
operations,

2. Egablisment of a comprehensve fedility monitoring and consolidated targeted
environmentd tracking and reporting, which is discussed in detail in Section 111.G.
below, and in the media-specific Addenda;

3. Procurement of Advanced Technology/Alternative Fud Vehicles

Participants in Gold Track that own or operate a fleet of 10 or morelight duty motor vehicles
shdl commit to purchasing advanced technology and/or dterndive fuel vehicles
whenever vehidereplacementsare warranted. Advancedtechnology vehicles(ATVS)
aremotor vehiclesthat meet or exceed Cdifornia Air Resources Board (CARB) ultra-
low emisson vehicles (ULEV) sandards for the gpplicable modd year; they operate
primarily on dternative fuds, or are hybrid-eectric or fud cdl vehicles powered by
conventiond or dternative fuels. Alternative fud vehicles (AFV's) are motor vehicles
that operate primarily on non-petroleum fuds suchas natura gas, propane, dectricity,
hydrogen, and bio-diesd. These advanced technology/dternative fud vehicles shdl
comprise the percentages of the entire number of light duty motor vehidesacquiredin
any year according to the schedule listed below.

Advanced Technology/Alter native Fuel Vehicles Implementation Schedule
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Number of Yearsin Gold Track Minimum Per cent of Vehicles Replaced




10-30

30-50
9 50-70
12 70-90

Asdternaivesto purchasng AT/AF vehicles, participants may opt to:

Implement an employee trip reduction program,
Subsidize employee purchasing or leasing of an equa number of AT/AF
vehicles in accordance with the percentages described above;
Subsidize anon-profit or charitable organization purchase of an equal number of AT/AF vehicles.

4, Procurement of Cleaner Energy

Beginning in calendar year 2001, regulated entities participating inGold Track shal exercise their
right to choose their dectricity supplier as provided for through the Electric Discount and
Energy Competition Act (EDECA), taking into account the impact of ther decisons on
New Jersey sair qudity. At aminimum, Gold Track participants will:

a. Either procure power such that the emissions associated with the eectricity are at or
below the New Jersey benchmark for CO2, NOx, and SO2 (New Jersey Benchmark
vaues are established in Appendix C of the New Jersey Board of Public Utilities order
on “Environmentd Information Disclosure’, issued July 1999; or (if the emissons
associated with the dectricity are above the New Jersey benchmark) use emission credits
to compensate for the amount the emissions are above the benchmark; and

b. Ensure apercentage of the total amount of eectricity consumed at their

facility(s) each year is from renewable energy resources. This percentage shdl equa or
exceed the percentages required of dectricity suppliers by EDECA (or by renewable
energy portfolio standards established by the New Jersey Board of Public Utilities).

Or

c. Commit a the time of their next procurement of energy, either individualy or

within an aggregate contract to purchase power that is at or below the New Jersey
emissons benchmark for CO2, SO2 and NOx and above the renewable portfolio
standard.

5. GHG Emisson Reductions.
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Deveop a publicly available management plan to reduce actud GHG
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emissons. GHG emissions would need to be reduced by aminimum of 3.5 percent
below their 1990 basdine levels, by 2005. Based on trends of GHG emissions,
which have continued to escalate, on average, this equatesto a 14 percent
reduction from year 2000 levels,

For participating entities that do not have adequate data going back to
1990, the Department will structure modified goass, through the covenant, that are
consistent with the above 3.5 percent benchmark;

Reduce or maintain current emisson levels of GHGs per unit of output;
Annua reporting of GHG emissions, both actual and per unit of output;

Any increases in GHG emissons due to a Federa or State mandate, such as ingtalling an air
pallution control device to comply with a Maximum Achievable Control Technology (MACT)
gandard shdl be incorporated into the facility’s GHG basdine.

If afacility has dready achieved the required GHG emission reductions listed above, that facility
will be given credit for those reductions. However, the Department will work with the gpplicant in
the covenant process to agree upon implementation of additiond GHG sustainability action plan
strategies for renewable energy. These additional strategies are contained in the New Jersey
Sudtainability Green House Gas Action Plan.

6. Ozone Action Partnership
Gold Track Participants mugt be willing to Sgn onas Ozone Action Partners, whichindudesthe following:

Noatifying employees, clients, customers regarding Ozone Alerts and Ozone Action

Days

Take steps to reduce ozone creation such as.
Didtribute Ozone Action Partnership informationto employees, customersand
clients;

Post Ozone Action Day announcement;

Encourage employees to reduce ground-level ozone by ride sharing or taking

public trangportation;

Make Ozone Action Days casud dress days to encourage employee participation;

Sponsor brown bag lunch programs on Ozone Action Days to maximize

employees staying on-ste during lunch periods,

Include Ozone Action articles in employee newdetters or with paychecks;

Limit daytime driving;

Encourage car pooling whenever possible;

Refud carefully; don't top off the tank;

Refud after 6:00 p.m.;

Consder tdlecommuting or flex time for employees,
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Participants must commit to becoming Ozone Action Partners, however, flexibility in implementing
gpecific commitments will be provided, with agreements between the participant and the
Department set out in the covenant.

7. Weatershed Partners

Within one year of acceptance into Gold Track, participants must agree to become a watershed
partner. Participants shdl attend and become active membersin local watershed public advisory
committees (PACs) and shall sharethar technica expertisein loca watershed technica advisory
committees (TACs)

Participants shdl sdect and implement at least one additiond initiative from the following
categories/activities.

Good Neighborhood Category
Participants asss/influence loca municipdities in becoming actively involved in
watershed management.

Education Category
Participants “host” watershed awareness days for their employees, loca schools
or community groups.

Best Management Category
Participants develop and implement plans to address their campus’ contribution
to non-point source pollution, increasing aquifer recharge, etc.

Open Discussion Category
Participants develop and present their own watershed management process
improvements to their loca or statewide watershed partners.

Hexihility in implementing specific commitments will be provided, with agreements between the
participant and the Department set out in the covenant document.

8. Sudandility

Gold Track participants mugt agreeto sgnastatement inthe covenant that says that they support the New
Jersey Sugtainable State Goa's and Indicators. Inconjunctionwiththisstatement, participants shdl
monitor and track at least five of the 41 sustainable state indicators, as contained inthe New Jersey
Future Living with the Future in Mind 1999 Sugtainable State Project report, which can best be
addressed by the unique operations of each participant.
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A discussion of efforts to advance these sustainability god's should be included as part of the
annual covenant report.
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B. Anticipated Benefitsto Gold Track Participants

The base Gold Track incentivesthat will be used to encourage superior environmenta performance
arelisted below: Additiona media-specific benefitswill bedetailed inthe media-specific addenda.

1. Recognition: All entities that obtain Gold Track designationwill be presented with a
specid Gold Track Departmenta Seal and/or flag, which recognizes the regulated
entity’ s commitment to advanced environmental protection.

2. Single Point of Contact: Gold Track designated entities would have future sngle
media and multi-media permit gpplications and renewdss reviewed with asingle
point of contact within the Department. The Department will also commit to the
assgnment of asingle “case manager” to multiple Ste remediation projects ongoing
for the same entity.

3. Expedited Permit Processing: A permitting schedule that reflectsthe critica path of
sequentid permitting activities will be offered to Gold Track participants. Mutudly
agreed upon gpplication submission and review schedules will be developed jointly,
through detailed pre-application discussons, chaired and coordinated by a single
contact from the Department. This coordinated permitting process will benefit
participants by reducing uncertainty and enhancing their ability to get new productsto
market more quickly.

4. Priority Consolidated Reporting: A mgor component of the Gold Track Program
is the sreamlining of the permitting process by migrating to eectronic submittas of
permit and permit modificationapplications, as well as monitoring and reporting data.
Unitil appropriate e ectronic reporting conditions and parameters are worked out on
the Federd level with USEPA, taking into consideration applicable state and federal
requirements, eectronic reporting will be limited to “sate-only” monitoring data,
reporting data, and permit/permit modificationapplicationinformetion. If, inthefuture,
NJDEP chooses to gpply to EPA for expanded federd-state eectronic reporting, it
is anticipated that such provisons may need to be incorporated by state/federa
rulemakings, SIP revision and/or permit modifications. The specific regulatory or
permit changes necessary to implement federa-state eectronic reporting have not yet
been identified or assessed. This Agreement does not describe or commit to any
future steps that may be necessary to indtitute federal-state e ectronic reporting.

The Department is currently developing the New Jersey Environmental Management
System (NJEMYS), a Depatment-wide computer database which will link the
individud media program databases into one haligic sysem. A completely integrated
Department database for dl programs isexpected to be functiond by February 2001.
The Department will be usng Electronic Datalnput (EDI) software suchas RADIUS
and Internet gpplications, tofacilitate the € ectronic submitta of permit gpplicationsand
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reports. RADIUS, which isfully functiond, enables gpplicants to submit Air Qudity
generd permit applications dectronicaly. Currently, Right to Know (RTK) surveys
can be accessed viarthe Internet, and the Department anticipatesthat the capability to
submit RTK surveys dectronicaly will be avallable in early 2001. NJPDES
permitting, Land Use, NJPDES and Water Enforcement and L aboratory Certification
programs have been implemented. The remaning program implementation schedule
isasfollows

Site Remediation Program — January 2001
Water Supply — February 2001

Whileit is expected that entitieswill use these dectronic processes to help streamline
our operations and reduce their reporting burden, the Department recognizesthet the
universeof regulated fadlitiesis very diverse - fromlarge corporations withinformetion
technology and environmentd units, to “Mom and Pop’-type operations. The
Department is committed to developing flexible solutions that can be eesly utilized by
the broad spectrum of entitiesin New Jersey.

5. Research, Development and Demonstration (RD& D) Project Flexibility:
Gold Track participantswill be allowed to conduct RD& D projectswithan expedited
review process. Research and Devel opment facilities as defined under Title V of the
Clean Air Act will not be €eligible for RD&D flexibility under Gold Track. Each
RD&D Project will congst of the fallowing guiding principles, whichwill be embodied
in subsequent rulemaking:

30-Day Department Review on Complete RD&D Applications,
Protocol Approvals,

Sat Applicability Leves,

Set Demongtration Timeframes, not to Exceed One Y ear;

C. Stakeholder Involvement and Support

Gold Track isthe culminationof joint public and private sector discussions conducted over the past
several years. Starting in 1996, the New Jersey Chemica Industry Project identified and evauated
opportunities to implement creative solutions for more efficient and effective environmenta
performance. The stakeholdersparticipating inthe NJCIPincluded representativesfrom the batch
chemica indudry, trade associations, community and public interest groups, USEPA and the
NJDEP. A subset of this group and additiona experts and non-governmental organizations
(NGOs) formed the Hexible Track Team, whichdevel oped the framework and many of thedetails
which NJDEP adopted for the Slver and Gold Track Program. The establishment of Gold Track
is the direct outgrowth of proposasidentified by these stakeholders.

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

14




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

There are three tiers for Gold Track stakeholder involvement depending upon their level of
participation. Theseindudedirect stakeholders, commentors, and trackers; astructurethat closdy
mirrors USEPA’s Project XL’ s recommended stakeholder tiering system.

Anintegra part of Gold Trackisthe requirement that as part of their community outreach program,
participants will conduct quarterly meetings with the local community outreach citizen advisory
pand. These meetingsare envisioned as an extension of the State-level stakeholder processtothe
locd levd.

The Depatment invited dl stakeholders induding environmenta groups, NGOs, industry
representatives, and other interested partiesto participatein the development of Gold Track, and
the negotiation of this Agreement.

To further encourage input, the Department public-noticed the meeting schedule for the February
15, March 2, and March 16, 2000 Gold Track stakeholder meetings. The announcement was
published in the Star Ledger, the Courier Post, and the Asbury Park Press, on or about the 11
of February. The Department also posted alegd advertisement for the March 16, 2000 meeting
published in the March 6, 2000 New Jersey Register. Additiona stakeholder meetings were
completed by the end of June 2000. All Gold Track Stakeholder meeting schedules were posted
on NJDEP's websdite at http://www.state.nj.us/dep/opppc/.

D. Innovative Approach and Multi-media Pollution Prevention

Gold Track will seek to establishaninnovative performance based approachto achieving superior
environmentd performance. Along with initiatives begun in other sates, Gold Track isbeing used
asamode for the USEPA’s National Performance Track Program. As stated in A. above, dl
Gold Track participants will be required to incorporate pollution prevention/source reduction into
day-to-day operations. Inaddition, Gold Track will incorporate pollution prevention performance
limitsinto the permitting process. Thisis explained in detall in the air-specific Addendum.

E. Transferability

The ultimategoal of the Gold Track Programisto minimize permit modifications for minor changes
and move towardsgreater back-end monitoring where environmenta performance canbe tracked
and verified. Thisgoa can be achieved through basi ¢ conceptsthat can be adopted, modified and
implemented by other interested states. These conceptsinclude:

1. Wider use of incentivesand voluntary partnershipsto encourage better environmenta
performance;

2. Useof environmental management systems;

3. Devedopment of a "performance track" to motivate and reward top environmental
performers;

4. Deveopment of moreflexible permitting policiesfor protecting the environment more
efidenly;
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5. Expedited review and issuance of environmenta permits; and

6. Building leadership capacity in communities to participate in loca environmenta
problem solving, by enhancing through the community outreach component a
community’s leadership potentid.

NJIDEP will document and share dl appropriate findings with U SEPA and regulatorsfrom
other states. NJDEP, in the spirit of Project XL, encourages other states to observe the
Gold Track process st forth in this Agreement and the media-specific Addenda

F.  Feasbility

The Department’ s missongtatement, strategic planand participationinthe Nationa Environmenta
Performance Partnership System (NEPPS) dl dign to commit the Department to asssting the
resdents of New Jersey in preserving, restoring, sustaining, protecting and enhancing the
environment to ensure the integration of high environmenta qudity, public health and economic
vitdity. Toward that end, the Department has implemented a results-based environmenta
management systemthat utilizeslong-termgoasand indicators to measure environmenta progress.
The Department’ s Strategic Plan embraces dtrategies to revitdize New Jersey's cities, preserve
open space, enhance persona respongbility and improve the environment. Six broad goas help
to define NJDEP's objectives and focus resources to achieve our misson: Clean Air, Clean and
Fentiful Water, Safe and Hedthy Communities, Hedthy Ecosystems, Abundant Open Space, and
Open and Effective Government. The Department is committed to achieving these goals by
encouraging innovationand compliance, by assuring thet pollution is prevented inthe most efficient
and practicable ways possible, and by assuring that the best technology is planned and applied.
Inthe Gold Track Program, the Department is affirming its dedicationto ahigher quaity of lifefor
New Jersey resdents and its partnership with smilarly committed public and private entities,

G. Evaluation, Monitoring and Accountability

A covenant will be used as an instrument to memoridize the environmenta commitments made by
each Gold Track participant and the flexibilities offered by the Department. Each Gold Track
covenant shdl be for atota of fifteen years, renewable by mutua consent of the Department and
the Gold Track participant every five years. For each Gold Track participant, the covenant will
detall the development of the environmenta goals and milestonesthat are mutudly agreed uponby
the Department and the Gold Track entity. It will also document the specific measuresto be used
to track progress and measure performance in meeting these goals and milestones. The term
covenant is the preferred termof the Department because it embodiesthe spirit of the Gold Track
Programto have participating companies reach beyond minmum regul atory requirementsthrough
voluntary agreementsto achieve higher environmenta goas in return for increased flexibility. The
gpecific commitments and flexibilities, as documented in a covenant, will have no legd effect and
will not be enforceable in any court, including the Office of Adminidrative Law. However, the
commitments and flexibilities described in a covenant may be used to develop a permit or other
legdlly effective and enforceable mechanism, falowing applicable substantive requirements and
adminigrative procedures. The Department does not intend to initiateajudicia processinany court
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of competent jurisdiction to compe compliance with the terms of the covenant. Rather, the
Depatment envisons the remedy for facility non-compliance with its covenant to be termination
of the covenant or removal of the company from the Gold Track Programinaccordance withthe
terms of Section XI. The Department and USEPA may enforce the terms of permits, regulaions
or other legd implementing mechanisms for the project as provided under applicable law.

The mgor achievements for the Gold Track facilities that the Department will evauate in
determining the success of the Program are the levels of release reductions achieved and/or
resources saved by each participant and by the program as awhole for specific periods (yearly,
every five, ten, fifteen years). Other indicators that the Department will measure include number
of participants, extent of resources saved as a result of pollution prevention, and cost savings
redized by the participants, as wdll as, by the Department.

The Department envisons that the following reporting provisons will be required of dl Gold Track
participants. The Department will attempt to coordinate these generd provisions with existing
reporting requirements and any media-pecific reporting requirements contained in the media-
specific Addenda.

Annud Emisson Statement;

Annua report on covenant commitments;

Sdf-reporting on problems with meeting commitments;
Common-sense community outreach reports,

GHG emission reduction annua report;

Five year emisson trends/covenant reassessment report;

These provisons dong with media-specific requirements are described in detail in the media-
specific Addenda.

H. Compliance and Enfor cement

This section discusses how the Department intends to exercise its enforcement authority and
discretion, and is not bindng upon or endorsed by USEPA.

Participation in the Gold Track program is not relevant to any issue of law or fact in any legd
enforcement proceeding for violaions of environmenta reguletions.

1. I nspections and Penalty Assessments

A voluntary, facility-requested multi-media ingpection will be

conducted at any facility participating in Gold Track that wishesto avall itsdlf
of such an option. Thisingpection will be conducted at a frequency yet to be
determined (but considering once every three years to five years). The
Department will make dl effortsto insure dl programs will be available at the
time of this multi-media ingpection. In addition, USEPA Region Il and
gppropriate county agencies will aso be contacted to attend the ingpection, if
avalable. County agency personne will not beincluded if the fadilityisa Title
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V mgor fadlity or aResearch and Development (R& D) facility as defined
in the Clean Air Act. However, this ingpection will not preclude the
Department or USEPA from any other inspection that the Department or
USEPA determinesis hecessary or required by permit condition/requirement,
ruleor law or to otherwise meet the Department's or USEPA’s obligation to
insure protection of public hedth, welfare and the environment. Gold Track
fadlities will not be targeted for increased enforcement inspections solely
based on participation in the Gold Track Program.

Thevoluntaryfacility-requested multi-mediainspectionwill be conducted upon
advance notice to the fadlity so that the facility will have the resources
avalable on the date of the planned ingpection. The Department may not
provide advance notice for any other inspection that the Department
determinesis necessary or required by permit condition/requirement, rule or
law, or to otherwise meet the Department’ s obligationto insure protection of
public hedth, wdfare and the environment.

Violations determined during the multi-mediainspection will take the norma
compliance and enforcement course.

2. Surrogate Monitoring Exceedances

Exceedance of surrogate monitoring parameters which are used to
demondtrate compliance with emission limits, in order to insure compliance
with the facility emission cap and/or specified in permit
conditions/requirements, rules or law, are subject to enforcement action
gpecified in Section 111. H1, above.

Exceedances determined by a surrogate monitoring system that have
correlated the range of operation of that surrogate monitor to actua ar
emissons will be assessed a pendty in accordance with the Continuous
Monitoring Systems (CM S) matrix specified inthe ar penalty rule. Incentives
to correate the surrogate monitoring parameter to emissons include:

Fexihility to operate source equipment with the corrdated  range
of the surrogate monitor.

CMS pendty matrix rolls back pendty to first step every cdendar
quarter for each source operation, rather than’5 year cleanhistory for

fadlity.
CMS pendty based on duration, magnitudeand classfication, rather
than rule-specified penalty assessment.
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Exceedance determined by emissioncorrel ated surrogate monitorsat
mgor faclities must go through USEPA policy matrix prior to being
classfied as High Priority Violaions (HPVS).

Pendlties for exceedances determined by a surrogate monitoring system that have not been correlated to
emissons will be assessed as NJAC 7:27- 8.3(e) violations.

3. Environmental Management Systems (EMS)

The Department will not take any forma enforcement action in response to
any deviationfromthe voluntary provisons found inafaclity’ SEMSwhichare
discovered through an EM S audit or ingpection. However, any deviation that
condtitutesaviolationof anexigting permit condition, requirement, rule or law
will be enforced to the extent permitted under applicable lawv. Repeat EMS
excursons or falureto correct EM S deficienciesmay subject the facility to be
excluded from the Gold Track Program.

If a participating facility chooses to voluntarily disclose to the Department
resultsfindings of a sdf-audit, the Department will apply USEPA s Audit
Policy, 65 FR 19618 (April 11, 2000) to those findings except as noted
below. Findings must be purdy the result of a voluntary sdf-audit, and the
reporting of a violation shal not otherwise be required by any permit,
regulation or datute.

NJDEP will not apply the USEPA Audt Policy regarding
recommendation of crimind mattersfor prosecution. Determinations
regarding the crimind nature of violations are made by theNew Jersey
Divigon of Crimind Judtice.

If aviolationis discovered as areault of the self-audit, the facility must
disclose the violation to the Department within twenty one (21) days
of being aware that a violation has occurred or may have occurred.

Thefadility mugt correct the violaionwithin Sxty (60) days or provide
written notice if correction will take longer and; certify in writing thet
the violation has been corrected and; take appropriate measures to
remedy any harm caused by the violation.

The violaion must not be the same or closdly related to any other
violaion that occurred at the same facility within the last three years.

The violation must not have resulted in serious harm nor may it have
presented an imminent and substantia endangerment to public hedth
or the environment.
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4. Annual Certification

Participants shdl annualy submit to the NJDEP a certification following an EMS sdf
audit inwhichthe company certifies thet it hasin place and hasimplemented during the
sdf review period an EMS that meets the minimum Gold Track EM S criteria and that
the participant further certifies that it has timely corrected any deficienciesnoted inthe
EMS sdf-audit. Participants shdl aso submit to the Department a certification of the
participant’'s EM S third-party auditor which certifies that the participant hasin place
and has implemented during the self audit review period an EMS that meets the
minimum Gold Track EMSS criteria and that the participant further certifiesthat it has
timely corrected any deficiencies noted in the EM S sdlf-audit.

The third-party auditor certification shdl be submitted in accordance with a
participant’ sindividud third party audit frequency, but inno event lessthanonce every
3years. Thisfrequency shdl be determined in the participant’ scovenant with NJDEP.

The certification required in 4 above, shdl be in the form of the certification language
required at N.JA.C. 7:27-1.39 (including any future amendments). In addition, the
required cetifications shdl be submitted to the Department within 90 days of the
conclusion of the self-audit and third party audit, respectively.

l. Shifting of Risk Burden

The Department believes that there will not be any shifting of risk burden impacts under the Gold Track
Program. The safeguards provided under current laws and regulations to minimize the shifting of risk
burdens will be gpplied to Gold Track participants. This will be more fully examined as the specific
regulatory flexibilitiesto be offered become better defined. Thereare many toolsavailablethat participants
will beencouraged to utilize, induding eva uating environmenta performance at the processleved, measuring
total releases from an operation and materias accounting, that can serve to evauate shifts of risk across
media as well as changes in exposure and risk burdens to different populations. Addtiondly, the ar
addenda will require ar emissons modding to ensure that no adverse human hedlth or environmental
impacts occur as aresult of establishing facility-wide air emissons caps.

V. Description of the Requested Flexibility and the | mplementing
M echanisms

A. Requested Flexibility

This Agreement will functionasan umbrdlaFPA and does not describe any specific federd or
state regulatory flexibility. Media-specific Addenda that describe specific federa and/or state
regulaory flexibilities to be granted under the Gold Track program are attached to this umbrela
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FPA. Each Addendum will identify: the flexibility negotiated by NJDEP, USEPA and the
stakeholder group for a particular media, the superior environmentd performance to be gained in
connection with extending that media-specific flexihility, a description of the lega implementing
mechanism (ie., rulemaking and/or permit modification) that will enable the granting of flexibility,
and the evauation process to judge the effectiveness and benefits gained from the granting
flexibility.

If, in the future, NJDEP wishes to amend the flexibilities offered under Gold Track beyond those
currently specified inthe attached Addenda, NJDEP will coordinate closdy with USEPA in cases
where the proposed regulatory flexibility affects a federally delegated, authorized or approved
program. Any future amendments to the FPA or Addenda will be developed jointly by NJDEP
and EPA in conjunction with stakeholder input, as described in Section VII. of this Agreement.

B. Legal Implementing Mechanisms

The Department is seeking to avoid site-gpecific rule making or individud federd agreements by
applying for Statewide Project XL status. Once the Department obtains Project XL status for the
Gold Track Program, it will need to amend specific regulationsinthe affected media areasthrough
the rulemaking process to authorize it to grant flexibility from the exiding regulations. The
Department isinthe process of drafting rule revisons, and will consult with USEPA as the drafting
progresses. USEPA may need to revise its regulations and take regulatory action to approve
revisons to the state's authorized or delegated programs, consstent with gpplicable law. With
sgnificant legd authority in place, the Department intends to negotiate covenants with the Gold
Track participants, which will describe in detal the flexibility offered by the Department and the
commitments to be made by the participants. Since the covenants are not legd enforcesble
ingruments, the Department expects to modify the applicable permits issued to participants in
accordance with its lega authority. The modified permits and regulaions will be effective and
enforceable under law.

Discussion of I ntentions and Commitments for I mplementing the
Project

A. NJDEP'sIntentionsand Commitments

In order to implement the Gold Track Program, the Department intendsto adopt a new rule, and
modify current state rules, which would be gpplicable to the media areas covered under Gold
Track. The Department envisions the rulemaking to incude: purpose and scope of the program,
goplication process, entry requirements, program commitments, regulatory flexibilities and
incentives, covenants, and renewad, revocationand terminationprocedures. The Department also
envisons amending existing regulations inthe specific media covered by Gold Track that will give
the Department the legd authority to grant the flexibility described inthe attached Addenda. The
Department will undertakeacompanionprocessto USEPA’ sprocess for implementing any federal
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regulatory flexibility, namely, program specific rulemaking. Thus, it is anticipated that the NJDEP
and USEPA rulemaking process will occur concurrently to the extent possible, and that both
agencies will work together during this process.  The NJDEP rulemaking effort will follow al
goplicable procedures outlined in the NJDEP s Rule Development Manud and Adminigtrative
Practice and Procedure Act, N.JSA. 52:14B-1. The rulemaking that is being developed to
implement Gold Track is authorized pursuant to the NJDEP' s generd rulemaking authority and
program-specific rulemaking authority.

B. USEPA’s Intentions and Commitments

USEPA intends to work with NJDEP to draft project-specific rulemaking in order to implement
the regulatory flexibility described in the media-specific addendas USEPA intends that any
regulatory flexibility described by the media-specific addenda to this umbrela FPA will need to be
consgent with and judtified under gpplicable Federal and State statutory requirements. This
umbrdla FPA nether specifies nor guarantees any particular regulatory flexibility that may be
granted under the Gold Track Program. The attached addenda will describe specific flexibilities
intended to be offered under Gold Track. USEPA’sdecison to grant the specified will be subject
to gpplicable substantive and procedura requirements such as public notice and comment.

C. Proposed Schedule and Milestones

It is anticipated that the duration of this project will be for fifteen years. Long-term milestones
(fifteen years) and short-term milestones (five years) will be set forth in the Covenant to be
reviewed by the Department every five years. The five-year review coincides with the typica
duration of environmenta permits.

D. Project Tracking, Reporting and Evaluation

The Department is committed to tracking and reporting the State's progress in achieving the
anticipated environmental benefits of this program.

Current regulatory reporting mechanisms for al regulated facilities as gpplicable, such as Annud
Emisson Statements, Pollution Prevention ProgressReportsand Toxic Releasel nventory Reports,
will continue to be used by the Department to track trends in emissionreductions. Thesereports,
whichwill be submitted to the Department by each Gold Track participant, are public documents,
and will serve as the basis for a Gold Track annua report to USEPA. The Department is
committed, to the extent possible, under applicable state and federa requirements to dlowing
Internet access to the Gold Track annud report. In addition, there is a pollution prevention
component of State-issued Operating Permits, whereby fadlitiesare required to track and submit
areport to the State, showing trends in annud emissons. Thisreport will be expanded to include
specific emissontrends analyss for each Gold Track participant.  As mentioned previoudy, each
Gold Track participant will be encouraged to establish a system to monitor and track costs
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associated with Gold Track participation.  Specific monitoring, record keeping and reporting
requirements are contained in the media-specific Addenda

E. Periodic Review by the USEPA and DEP to the Agreement

USEPA and NJDEP will hold periodic performance review conferences to assess the State's
progress in implementing this Gold Track Program.  This periodic review may include an annud
stekeholder meeting.

F. Duration of the Project

The duration of this project will be fifteen years from the date a covenant is Sgned, unless it is
terminated earlier or extended by agreement of both USEPA and NJDEP. This correspondsto
the Department’ sintention to include fifteen-year plansfor ar emisson reductions, with five-year
interim reviews, in operating permits, or other gpplicable legd implementing mechanism for Gold
Track participants.
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VI.

L egal Basis for the Project

A. Authority to Enter into the Agreement

By sgning this Agreement and the attached mediaspecific Addenda, USEPA and NJDEP
acknowledge and agreethat they have the respective authorities, discretionand resourcesto enter
into this Agreement and to implement al applicable provisons of the Gold Track Program, as
described in this Agreement and the attached media-specific Addenda

B. Legal Effect of the Agreement

This Agreement and the attached media-specific Addenda set forth the intentions of the USEPA
and NJDEP withrespect to the NJDEP' s Gold Track Program. This Agreement and the attached
media-specific Addendain themselves are not legdly binding or enforceable against USEPA or
NJDEP, do not create or modify legd rights or obligations, and are not contracts or regulatory
actions.

11f needed and appropriate, USEPA dong withthe NJDEP intendsto propose for public comment
rules or other legd mechaniams needed to implement this program.  Any rules, permits, permit
modifications or legd mechanismsthat implement the Gold Track Program will be effective and
enforceable as provided under gpplicable law. This Agreement and the attached media-specific
Addenda are not a find agency action by USEPA or NJDEP, because they do not create or
modify legd rightsor obligations and are not legdly enforceable. Nothing USEPA or NJDEP does
or does not do that deviatesfroma provisionof this Agreement and the media-specific Addenda,
or that is alleged to deviate from a provison of this Agreement and the media-specific Addenda,
cansarve asthe basis for any clam for damages, compensation or other relief against USEPA or
NJDEP.

C. Other Lawsor Regulations That May Apply

USEPA and NJDEP do not intend that this Gold Track Program, as described inthis Agreement
and the attached media-specific Addenda will modify any other exiding or future laws or
regulations. As a result of this Agreement and/or the attached media-specific Addenda, future
rulemeking, as discussed above, may be required. Permit modifications and other legd
implementing mechanisms may aso result.

D. Retention of Rightsto Other Legal Remedies
Nothing inthisAgreement and/or the attached media-specific Addendaisintended to affect or limit
the USEPA’s or NJDEP's legd rights.  These rights may indude legd, avil, crimind or

adminidrative dams or other rdief regarding the enforcement of gpplicable federa and state laws,
rules, regulations or permits.
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VII.

VIII.

Although NJDEP and fadilities participating in Gold Track do not intend to challenge agency
actionsimplementingthe Gold Track Program (induding any rule amendmentsor adoptions, permit
actions, or other action) that are consistent with this Agreement and the media-specific Addenda,
NJDEP and fadlities participating in Gold Track reserve any right they may have to apped or
otherwise chdlenge any USEPA, State or local action to implement the Project. With regard to
future rulemaking, permit modifications or any other legd implementing mechanisms, nothing inthis
Agreement or the media-specific Addendaisintended to limit NJDEP sor participating facilities
rights to adminigtrative or judicid appeal or review of those actions, in accordance with the
gpplicable procedures for such review.

Amendments or Modifications to the Agreement

The Gold Track Program is being designed to test new concepts in environmenta protection. As
with any new program, there is dways some degree of uncertainty regarding implementation and
expected results. Therefore, it may be necessary to change this Agreement and/or the attached
media-specific Addenda during its duration.

This Agreement and/or the media-specific Addenda may be amended by mutua agreement of
USEPA or NJDEP with significant input from Gold Track stakeholders at any time during the
duration of the Project. The USEPA and NJDEP recognize that amendments to this Agreement
may al S0 necessitate modification of |egal implementation mechanisms or may requiredevel opment
of new implementation mechanisms. If the Agreement is amended, USEPA and NJDEP expect
to work together withstakehol dersto identify and pursue any necessary modifications or additions
to the implementationmechanisms inaccordance with gpplicable procedures. If the USEPA and
NJDEP agree to make a substantiad amendment to this Agreement, the genera public will receive
notice of the amendment and be givenan opportunity to participate inthe process, as appropriate.

I ndetermining whether to amend the Agreement and/or the media-pecific Addenda, USEPA and
NJIDEP will evauate whether the proposed amendment meets USEPA’ s Project XL acceptance
criteria and any other relevant considerations agreed on by USEPA and NJDEP. USEPA and
NJIDEP will meet within ninety (90) days fallowing submission of any amendment proposal (or
within a shorter or longer period if USEPA and NJDEP agree) to discuss evauation of the
proposed amendment. If USEPA and NJDEP support the proposed amendment, USEPA and
NJIDEP will (after appropriate stakeholder and public involvement if appropriate), anend the
Agreement.

Transfer of the Project Benefits and Responsibilities to a New Owner

Sincethe NJDEP is acting as the sponsor of this* Statewide” XL project, therewill be no provison
governing transfer of the project benefits and respongibilitiesto anew project sponsor. Therules
being promulgated to implement the Gold Track Program will contain provisons for transfer of
ownership of participating entities in the Gold Track Program. Should there be a transfer of
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ownership of a Gold Track participating fadlity, the NJDEP shal conduct a a minimum, an
additional screening, induding gpplicable USEPA participation in the screening process. NJDEP
will evauate the following criteria in order to determine whether to extend Gold Track status
(induding dl Gold Track flexibiliiesand benefits) to afacility that has had atransfer of ownership:
a) if the new owner or operator has demonstrated adequate capability to meet the requirements
for participation in Gold Track, b) iswillingto take over the responghilities in Gold Track thet the
existing owner or operator had committed to, and c) if the new owner or operator is otherwise an
appropriate Gold Track partner.

IX. Processfor Resolving Disputes

Any dispute, whicharises between USEPA and NJDEP under or with respect to this Agreement,
will be subject to informa negotiations between USEPA and NJDEP. The period of informal
negotiations will not exceed twenty (20) caendar days from the time the dispute is first
documented, unlessthat period is extended by a written agreement by USEPA and NJDEP. The
dispute will be considered documented when one party sends awritten Notice of Dispute to the

other party.

If the USEPA and NJDEP cannot resolve a dispute involving this Agreement through informal
negotiations, the USEPA and NJDEP may invoke non-binding mediation by describing the dispute
with aproposd for resolutioninaletter to the Deputy Regiond Adminigtrator for EPA Region 1.
The Deputy Regiona Administrator will serve as the non-binding mediator and may request an
informa mediation meeting to attempt to resolve the dispute. The Deputy Regiona Administrator
will then issue a written opinion that will be non-binding and does not congtitute afinal USEPA
action. If this effort is not successful, USEPA and NJDEP 4ill have the option to terminate or
withdraw from the Agreement, as set forth in Section X below.

For disputes that arise between NJDEP and a Gold Track Participant with respect to this
Agreement or a media-specific Addendum, the NJDEP will follow its exising dternate dispute
resolution (ADR) process within the Office of Dispute Resolution.

X.  Withdrawal From or Termination of the Agreement

A. Expectations

Although this Agreement and the attached media-specific Addendaare not legdly binding and USEPA or
NJDEP may withdraw from the Agreement at any time, it is the desire of USEPA and DEP that the
Agreement should remainineffect through the expected duration of 15 years, and be implemented as fully
as possible unless one of the conditions below occurs:

Failure of USEPA and/or NJDEP to disclose materid facts during development of the Agreement
and the media-specific Addenda.
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Failure of the Gold Track Programto provide superior environmenta performance congstent with
the provisons of this Agreement and the media-pecific Addenda

Enactment or promulgation of any environmenta, hedthor safety law or regulationafter execution
of the Agreement and the media-specific Addenda, which renders the Project legdly, technicaly
or economicaly impracticable.

In addition, USEPA and NJDEP do not intend to withdraw from the Agreement if the faalities
participating in the Gold Track Program do not act in accordance with this Agreement or its
implementation mechanisms, unless the actions of a number of Gold Track participants, to be
determined by USEPA and NJDEP congtitute a materid failure to act congstently with intentions
expressed in this Agreement and the media-specific Addenda and its implementing mechanisms.
The decison to withdraw will, of course, take the failure' s nature and duration into account.

B. Procedures

USEPA and NJDEP agree that the following procedures will be used to withdraw from or terminate
the Gold Track Programbefore expiration of the Gold Track Program term. They aso agree that the
implementingmechanism(s) will providefor withdrawa or termination cons stent withtheseprocedures.

1. If USEPA and/or NJDEP want to terminate or withdraw from the Gold Track Program,
USEPA and/or NJDEP is expected to provide written notice to the other party at least Sixty
(60) days before the withdrawa or termination.

2. If requested by USEPA and/or NJDEP during the sixty (60) day period noted above, the
dispute resolution proceedings described in Section 1X of this Agreement may be initiated to
resolve any dispute relating tothe intended withdrawa or termination. If, following any dispute
resolutionor informa discussion, USEPA and/or NJDEP ill desiresto withdraw or terminate,
that party will provide written notice of find withdrawa or termination to the other party.
Participation in the dispute resolution proceedings shdl not be mandatory.

3. The procedures described in this Section gpply only to the decisonto withdraw or terminate
participation in this Agreement. Procedures to be used in modifying or rescinding any
regulations, permits or other legd implementing mechaniams will be governed by applicable
law.

Xl. Compliance After the Project is Over

The NJDEP fully expectsthat the Gold Track Program will become a permanent program with
rules in place to implement the program on an ongoing bas's, after the term of this XL Project.
However, should the program be terminated, either at the end of the fifteen year term or before,
the NJDEP and USEPA intend that there be an orderly return to compliance with dl rules and
regulations that are generdly applicable a the time of program termination.
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A. Orderly Return to Compliance with Otherwise Applicable Regulations, if the
Program Term is Completed

If, after an evaluation by NJDEP and USEPA, the Programis terminated because the term has ended, all
Gold Track fadlitieswill returnto compliance with al applicable regulations and requirements that exist a
the time of Program termination unless the Agreement isamended or modified inaccordance with Section
VIl of this Agreement (Amendments or Modifications). Gold Track facilities are expected to anticipate
and plan for dl activities to return to compliance sufficiently in advance of the end of the Program term.
NJDEP may request a meeting with USEPA to discuss the timing and nature of any actions that NJDEP
will be required to take. USEPA and NJDEP should meet within thirty days of recei pt of NJDEP swritten
request for such a discusson. At and following such ameeting, USEPA and NJDEP should discuss in
reasonable good fath, whichof the regulaionsand requirementswill apply after termination of the Program.

B. Orderly Return to Compliance with Otherwise Applicable Regulationsin the
Event of Early Withdrawal or Termination

In the event of awithdrawa or termination of the Agreement not based on the end of the Program term,
USEPA and NJDEP will determine an interim compliance period to provide sufficient time for the Gold
Track fadlitiesto returnto compliance with any generally gpplicable regulaions or requirements that exist
a the time of program termination or withdrawal, or upon the termination of a particular facility’s
participation in Gold Track. The interim compliance period will begin from the date on which USEPA or
NJDEP provides written notice of withdrawa or termination of the Program, in accordance with Section
X of this Agreement. At theend of theinterim compliance period, the Gold Track facility shal comply with
al applicable requirements and regulations that exigt a the time of program termination. During theinterim
compliance period, USEPA and NJDEP may issue an order, permit, or other legaly enforceable
mechanism establishing a schedule for the Gold Track facility to return to compliance with otherwise
goplicable regulations. This schedule cannot extend beyond sx months from the date of withdrawa or
termination. Gold Track facilities shdl intend to be in compliance with dl applicable Federd, State, and
local requirements as soon asis practicable, but no later than sx months from the date of withdrawal or
termination of the Agreement by USEPA or NJDEP.
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XIl. Signatories and Effective Date

UNITED STATESENVIRONMENTAL PROTECTION AGENCY

Jeanne M. Fox, Regional Administrator
USEPA Region 11

Date

STATE OF NEW JERSEY

Robert C. Shinn, Jr., Commissioner
New Jer sey Department of Environmental Protection

Date
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