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[Federal Regigter: June 16, 2000 (Volume 65, Number 117)]

[Proposed Rules]

[Page 37739-37749]

From the Federd Register Online via GPO Access [wais.access.gpo.gov]
[DOCID:fr16jn00-21]

ENVIRONMENTAL PROTECTION AGENCY
40 CFR Part 261

[FRL-6716-4]

Project XL Site-Specific Rulemaking for the IBM Semiconductor
Manufacturing Facility in Essex Junction, VT

AGENCY': Environmental Protection Agency (EPA).

ACTION: Proposed rule; request for comment.

SUMMARY : The Environmenta Protection Agency (EPA) istoday proposing
this rule to implement a pilot project under the Project XL program

that would provide Ste-pecific regulatory flexibility under the

Resource Conservation and Recovery Act (RCRA), as amended, for the
Internationa Business Machines Corporation (IBM) semiconductor
manufacturing facility in Essex Junction, Vermont. The principd

objective of thisIBM Vermont XL project isto determine whether the
wadtewater trestment dudge resulting from an innovetive copper
metdllization process (i.e., an eectroplating operation) should be

designated a RCRA hazardous waste (FO06), and thus be subject to RCRA
regulatory controls. If, asaresult of this XL project, the Agency

determines that the wastewater trestment dudge (which does not

otherwise exhibit a hazardous characteristic) need not be subject to

RCRA hazardous waste regulations to be protective of human hedth and
the environment and removes such dudges from the hazardous waste
program, this would not only enhance the cost-effectiveness of the
innovative process by removing the costs of such regulatory controls,

but could aso encourage the development and ingtalation of this

innovative process (or Smilar ones) by other semiconductor



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

manufacturers. To achieve this, today's proposed rule, when findized,
will provide an exemption of the copper metdlization process from the
narrative listing description of eectroplating operations that result

in an FO06 wastewater trestment dudge.

DATES:. Public Comments. Comments on the proposed rule must be received
on or before July 17, 2000. All comments should be submitted in writing
to the address listed below.

Public Hearing: Commenters may request a public hearing by June 30,
2000 during the public comment period. Commenters requesting a public
hearing should specify the basisfor their request. If EPA determines
that there is sufficient reason to hold a public hearing, it will do so
by July 7, 2000, during the last week of the public comment period.

Requests for a public hearing should be submitted to the address below.

ADDRESSES: Comments. Written comments should be mailed to the RCRA
Information Center Docket Clerk (5305W), U.S. Environmenta Protection
Agency, 1200 Pennsylvania Ave. NW, Washington, D.C. 20460. Please send
an origina and two copies of al comments, and refer to Docket Number
F-2000-IBM P-FFFFF.

Request to Speak at Hearing: Requests for a hearing should be
mailed to the RCRA Information Center Docket Clerk (5305G), U.S.
Environmenta Protection Agency, 1200 Pennsylvania Ave. NW, Washington,
D.C. 20460. Please send an originad and two copies of al comments, and
refer to Docket Number F-2000-IBM P-FFFFF. A copy should aso be sent to
Mr. John Moskd at the U.S. EPA New England office. Mr. John Moska may
be contacted at the following address: U.S. Environmenta Protection
Agency, New England (SPP), One Congress St., Suite 1100, Boston, MA
02114, (617) 918-1826.

Viewing Project Materids: A docket containing the proposed rule,
draft Find Project Agreement, supporting materids, and public
commentsis avallable for public inspection and copying a the RCRA
Information Center (RIC), located at Crystal Gateway, 1235 Jefferson
Davis Highway, Firg Floor, Arlington, Virginia. The RIC is open from 9
am to 4 pm Monday through Friday, excluding Federd holidays. The
public is encouraged to phone in advance to review docket materials.
Appointments can be scheduled by phoning the Docket Office at (703)
603-9230. Refer to RCRA docket number F-2000-IBMP-FFFFF. The public may
copy amaximum of 100 pages from any regulatory docket at no charge.
Additional copies cost 15 cents per page. Project materids are dso
available for review for today's action on the world wide web at http:/
nww.epa.gov/projectxl/.

A duplicate copy of the docket is available for inspection and
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copying a U.S. EPA New England, One Congress Street, Suite 1100 (LIB),
Boston MA 02114-2023 during norma business hours. Persons wishing to
view the duplicate docket at the Boston location are encouraged to

contact Mr. John Moska or Mr. George Frantz in advance, by telephoning
(617) 918-1826 or (617) 918-1883, respectively.

FOR FURTHER INFORMATION CONTACT: Mr. John Moska or Mr. George Frantz,
U.S.
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Environmenta Protection Agency, New England (SPP), Assstance and
Pollution Prevention Division, One Congress Street, Suite 1100, Boston,
MA 02114-2023. Mr. Moska can be reached at (617) 918-1826 (or
moskal.john@epa.gov) and Mr. Frantz can be reached at (617) 918-1883
(or frantz.george@epa.gov). Further information on today's action may

a so be obtained on the world wide web at http:/Aww.epa.gov/

projectxl/.

SUPPLEMENTARY INFORMATION: This pilot project the
gppropriateness of designating the dudges resulting from the treastment
of the wastewaters generated by the copper metallization processasa
listed hazardous waste (FO06), and to characterize those factors that
may determine whether smilar metdlization processes should dso be
exempted from the process description in the FOO6 listing. No other
hazardous wastes generated and/or managed at the IBM facility are
affected by this proposed rule. Smilarly, no wastewater treatment
dudges generated through the trestment of wastewaters resulting from
amilar copper metallization processes at other facilities are affected
by this proposed rule.

The duration of this XL pilot project is 5 years. The exemption
from the specified RCRA requirements for the wastewater trestment
dudge resulting from the copper metdlization process a this IBM
facility does not include a ™ sunset provison” which would
automatically terminate the exemption a a certain point in the future
(asistypicdly donein regulatory changesto facilitate XL pilot
projects). Instead, EPA and VTDEC (and IBM) commit to evaluating the
project at the end of its 5-year term. If the project is determined to
be successful, EPA may consider expanding the scope of the exemption to
the nationd leve (by rulemaking). If the project is determined to be
unsuccessful, EPA will promulgate arule (after notice and comment) to
remove the site-specific exemption and the wastewater trestment dudge
will again become subject to the FOO6 hazardous waste ligting. It is
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the intent of EPA and VTDEC that the conditiond exemption remain
goplicable to the IBM facility until EPA (and VTDEC) takes regulatory
action to change the exemption (to elither remove it, expand it, or
perhaps modify it). The five-year term for this XL pilot project begins
upon the effective date of the find rulemaking (the latter of EPA or
VTDEC) promulgated to alow for the XL project to be implemented.

Today's proposed rulemaking will not in any way affect the
provisons or applicability of any other exigting or future
regulations.

EPA is soliciting comments on this rulemaking (as well as the draft
FPA). EPA will publish responses to comments in a subsequent final
rule. The XL project will enter the implementation phase when the find
ruleis promulgated by EPA and VTDEC, and dl sgnatoriesto the XL
project sgn the Fina Project Agreement.

The terms of the overal XL project are contained in adraft Final
Project Agreement (FPA) on which EPA is aso requesting comment. The
draft Find Project Agreement (FPA) (also available in today's Federal
Regiger) isavailable for public review and comment at the EPA Docket
in Washington DC, in the US EPA New England library, a the IBM Essex
Junction facility, and on the world wide web at http:/Amww.epa.gov/
projectx|/. Following areview of the public comments and gppropriate
changes, the FPA would be signed by representatives from EPA, the
Vermont Department of Environmental Conservation (VTDEC) and IBM.

Outline of Today's Proposa
The information presented in this preamble is organized as follows:

|. Authority
Il. Overview of Project XL
[11. Overview of the IBM Vermont XL Filot Project
A. To Which Fecilities Will the Proposed Rule Apply?
B. What Problems Will the IBM Vermont XL Project Attempt to
Address?
1. Background on Hazardous Waste | dentification
2. Background on the FO06 Hazardous Waste Listing
3. Site-Specific Consderations at the IBM Vermont Facility
C. What Solution is Proposed by the IBM Vermont XL Project?
D. What Regulatory Changes Will Be Necessary to Implement this
Project?
1. Federad Regulatory Changes
2. State Regulatory Changes
E. Why is EPA Supporting this Approach to Removing a Waste From
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aHazardous Wagte Ligting?

F. How Have Various Stakeholders Been Involved in this Project?

G. How Will this Project Result in Cost Savings and Paperwork
Reduction?

H. What Are the Terms of the IBM Vermont XL Project and How Will
They Be Enforced?

|. How Long Will this Project Last and When Will It Be Complete?
IV. Additiond Information

A. How to Request a Public Hearing

B. How Does this Rule Comply With Executive Order 128667

C. IsaRegulatory Hexibility Analyss Required?

D. Isan Information Collection Request Required for this
Project Under the Paperwork Reduction Act?

E. Doesthis Project Trigger the Requirements of the Unfunded
Mandates Reform Act?

F. RCRA & Hazardous and Solid Waste Amendments

1. Applicahility of Rulesin Authorized States

2. Effect on Vermont Authorization

G. How Does this Rule Comply with Executive Order 13045:
Protection of Children from Environmental Hedlth Risks and Safety
Risks?

H. Does this Rule Comply with Executive Order 13132: Federdism?

|. How Does this Rule Comply with Executive Order 13084:
Conaultation and Coordination with Indian Triba Governments?

J. Doesthis Rule Comply with the Nationd Technology Transfer
and Advancement Act?

|. Authority

EPA is publishing this proposed regulation under the authority of
sections 2002, 3001, 3002, 3003, 3006, 3010, and 7004 of the Solid
Waste Disposa Act of 1970, as amended by the Resource Conservation and
Recovery Act, as amended (42 U.S.C. 6912, 6921, 6922, 6923, 6926, 6930,
6937, 6938, and 6974).

Il. Overview of Project XL

The draft Fina Project Agreement (FPA) sets forth the intentions
of EPA, VTDEC, and the IBM Essex Junction, VT facility with regard to a
project developed under Project XL, an EPA initiative to dlow
regulated entities to achieve better environmenta results with limited
regulatory flexibility. The proposed regulation, dong with the FPA
(dso available in today's Federd Regigter), would fecilitate
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implementation of the project. Project XL--"eXcellence and

L eadership”-- was announced on March 16, 1995, as a centra part of
the Nationd Performance Review and the Agency's effort to reinvent
environmental protection. See 60 FR 27282 (May 23, 1995). Project XL
provides alimited number of private and public regulated entities an
opportunity to develop their own pilot projects to request regulatory
flexibility that will result in environmenta protection thet is

superior to what would be achieved through compliance with current and
reasonably-anticipated future regulations. These efforts are crucid to
EPA's ability to test new dtrategies that reduce regulatory burden and
promote economic growth while achieving better environmenta and public
hedlth protection. EPA intends to evauate the results of this and

other Project XL projects to determine which specific dements of the
project(s), if any, should be more broadly applied to other
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regulated entities for the benefit of both the economy and the
environmen.

Under Project XL, participants in four categories--facilities,
industry sectors, governmental agencies and communities--are offered
the flexibility to develop common sense, cost-effective strategies that
will replace or modify specific regulatory requirements, on the
condition that they produce and demonstrate superior environmenta
performance.

The XL program is intended to encourage EPA to experiment with
potentialy promising regulatory approaches, both to assess whether
they provide benefits at the specific facility affected, and whether
they should be considered for wider gpplication. Such pilot projects
alow EPA to proceed more quickly than would be possible when
undertaking changes on anationwide basis. As part of this
experimentation, EPA may try out approaches or legd interpretations
that depart from, or are even incongstent with, longstanding Agency
practice, so long as those interpretations are within the broad range
of discretion enjoyed by the Agency in interpreting the statutes thet
it implements. EPA may aso modify rules, on a ste-specific basis,
that represent one of severa possible policy approaches within amore
generd datutory directive, 0 long asthe dternaive being used is
permissible under the Satute.

Adoption of such aternative gpproaches or interpretationsin the
context of agiven XL project does not, however, sgnal EPA's
willingness to adopt that interpretation as a generd matter, or even
in the context of other XL projects. It would be inconsstent with the
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forward-looking nature of these pilot projects to adopt such innovetive
gpproaches prematurely on a widespread basis without first determining
whether they are viable in practice and successtul in the particular
projects that embody them. Furthermore, as EPA indicated in announcing
the XL program, EPA expects to adopt only alimited number of carefully
selected projects. These pilot projects are not intended to be a means
for piecemedl revision of entire programs. Depending on the resultsin
these projects, EPA may or may not be willing to consider adopting the
dternative interpretation again, either generdly or for other
specific fadilities

EPA beievesthat adopting dternative policy approaches and
interpretations, on alimited, ste-specific basis and in connection
with a carefully selected pilot project, is consgtent with the
expectations of Congress about EPA's role in implementing the
environmenta statutes (provided that the Agency actswithin the
discretion dlowed by the statute). Congress recognition thet thereis
aneed for experimentation and research, aswell as ongoing re-
evauation of environmenta programs, is reflected in avariety of
gatutory provisions, such as section 8001 of RCRA.

XL Criteria

To participate in Project XL, gpplicants must develop dternative
environmental performance objectives pursuant to eight criteria:
Superior environmenta performance; cost savings and paperwork
reduction; loca stakeholder involvement and support; test of an
innovative drategy; trandferahility; feasbility; identification of
monitoring, reporting and evauation methods, and avoidance of shifting
risk burden. The XL projects must have the full support of the affected
Federal, State, local and tribal agencies to be selected.

For more information about the XL criteria, readers should refer to
the two descriptive documents published in the Federal Register (60 FR
27282, May 23, 1995 and 62 FR 19872, April 23, 1997), and the December
1, 1995 “"Principles for Development of Project XL Find Project
Agreements' document. For further discussion asto how the IBM Vermont
XL project addresses the XL criteria, readers should refer to the draft
Fina Project Agreement available from the EPA RCRA docket, the U.S.
EPA New England library, or the Project XL web page (see ADDRESSES
section of today's preamble).

XL Program Phases

The Project XL program is compartmentaized into four basic



developmenta phases: Theinitia pre-proposa phase where the project
sponsor comes up with an innovative concept that they would like EPA to
consgder asan XL pilot project; the second phase where the project
sponsor works with EPA and interested stakeholders in developing an XL
proposd; the third phase where EPA, local regulatory agencies, and

other interested stakeholders review the XL proposd; and the fourth
phase where the project sponsor works with EPA, local regulatory
agencies, and interested stakeholders in developing a Fina Project
Agreement and legd mechanism. After promulgation of the fina rule (or
other legd mechanism) for the XL pilot, and after the Fina Project
Agreement has been sgned by dl designated parties, the XL pilot

project proceeds onto implementation and evaluation.

Fina Project Agreement

The Find Project Agreement (FPA) is awritten voluntary agreement
between the project sponsor and regulatory agencies. The draft FPA
contains a detailed description of the proposed pilot project. It
addresses the eight Project XL criteria, and the expectation of the
Agency that the XL project will meet those criteria. The draft FPA
identifies performance gods and indicators that the project is
yielding the expected environmental benefits, and specificaly
addresses the manner in which the project is expected to produce
superior environmenta benefits. The draft FPA aso discussesthe
adminigration of the FPA, including dispute resolution and
termination. The draft FPA for this XL project is available for review
in the docket for today's action, and aso is available on the world
wide web at http://www.epa.gov/projectxl/.

[11. Overview of the IBM Vermont XL Filot Project

EPA istoday requesting comments on the draft Fina Project
Agreement (FPA) and proposed rule to implement key provisons of this
Project XL initiative. Today's proposed rule would facilitate
implementation of the draft FPA (the document that embodies EPA's
intent to implement this project) that has been developed by EPA, the
Vermont Department of Environmental Conservation (VTDEC), the IBM Essex
Jdunction, VT facility, and other stakeholders. After comments on the
draft FPA and proposed rule have been considered, EPA, VTDEC, and IBM
expect to sgn afinad FPA. Today's proposed rule, when finalized,
would not be effective in Vermont until the State has made conforming
changes to its hazardous waste program.
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A. To Which Facilities Will the Proposed Rule Apply?

This proposed rule would gpply only to the IBM Essex Junction, VT
facility. Further, the regulatory modification being proposed only
affects the copper metallization plating process (and the wastes
generated by that process) that isthe focus of this XL project; wastes
resulting from any other operations at the facility are not affected by
this proposed rule (or the find rule, when findized).

B. What Problems Will the IBM Vermont XL Project Attempt To Address?

IBM does not believe the innovative copper metdlization process it
uses should be included among those e ectroplating operations that
result in awastewater trestment dudge that is
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specificdly listed as a hazardous waste (FO06), and that the
regulatory controls (with associated increasesin costs) provide no
benefit to the environment.
1. Background on Hazardous Waste | dentification

Under the current RCRA regulatory framework, the generator of a
wadte is respongible for determining whether the waste is hazardous
(see 40 CFR 262.11). There are two ways that awaste is determined to
be hazardous; ether the waste exhibits a characteristic of a hazardous
waste as defined in 40 CFR 261.21, 261.22, 261.23, and 261.24, or the
Agency hasidentified and specificdly ligted it as a hazardous waste
in 40 CFR 261.31, 261.32, and 261.33. The wastewater treatment dudge
that isthe focus of this XL project typicdly does not exhibit a
characterigtic of hazardous waste; however, it does meet the narrative
listing description for FO06, generally described as wastewater
trestment dudge from dectroplating operations. In promulgating the
hazardous wagte listings, EPA presented the basisfor the listingsin
40 CFR part 261, gppendix VI (e.g., the basis for the FOO06 listing is
the presence of cadmium, hexavaent chromium, nickel, and cyanide
(complexed) in high enough concentrations to present arisk to human
hedlth and the environment if the waste is mismanaged). However, the
hazardous waste listings are implemented based on their narrative
descriptions, not by awaste-gpecific assessment of the hazardous
condtituents the wastes contain (such an assessment is how the
““toxicity characterigtic” isimplemented pursuant to 40 CFR 261.24).
To address those wastes that meet the narrative description of alisted
hazardous waste but which the generator believes are nonhazardous, RCRA
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regulations provide a mechanism for the generator to petition the
Agency for a determination that the wastes generated at their facility
should not be regulated as hazardous (i.e., a “ddigting" pursuant to
40 CFR 260.22).

2. Background on the FO06 Hazardous Waste Listing

On May 19, 1980, EPA promulgated the FO06 hazardous waste listing,
thereby designating wastewater trestment dudges from eectroplating
operations to be a RCRA hazardous waste (see 45 FR 33084). This
wadtestream is typicaly generated through the chemica treatment
(e.g., lime precipitation) of wastewaters generated by plating
operations to precipitate out certain toxic metas. These wastewaters
aretypicaly made up of spent plating/coating solutions and
rinsewaters (from the ringng of parts after being plated). As
discussed in more detail in the background document supporting the
listing of eectroplating wastewater treatment dudge (FO06),
Electroplating and Meta Finishing Operations (pages 105-143)
(available in the docket for this proposal), the Agency noted that
while there are many various plating processes covered by thelisting,
they al generdly involve hazardous congtituents of concern &
concentration levels requiring regulatory oversight to ensure thet the
management and disposd of such dudges will not result in damagesto
the environment or otherwise present arisk to human hedth and the
environment. The metal congtituents found to be commonly used in
€lectroplating operations include cadmium, lead, chromium (in
hexavadent form), copper, nicke, zinc, gold and slver. Cyanides,
strong acids and strong bases are aso used extensively in the genera
types of plating operations intended to be included in the listing
description. As dtated earlier, the specific congtituents of concern
cited as the basis for listing such wastewater trestment dudges as
hazardous wastes were cadmium, hexavaent chromium, nickel, and cyanide
(complexed) (see 40 CFR part 261, appendix VII).

While the actua composition of the dectroplating-generated
wastewater treatment dudges may vary due to the specific sequence of
processing operations (commonly, more than one processing step is
involved in a plating operation), in generd, the dudges would be
expected to contain significant concentrations of toxic metas, and
possibly complexed cyanides in high concentrationsiif the cyanides are
not properly isolated in the wastewater treatment process. Thus, the
approach to this hazardous waste listing was one where the condtituents
typicaly used in the “up-stream” production process were, in part,
the badis of the hazardous waste listing gpplicable to the resduds
from wastewater trestment (typicaly akaine precipitation of the

heavy metds).
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The Agency noted in the May 19, 1980 rulemaking that severa
plating operations were found to not contain significant concentrations
of toxic metds or cyanides, such that the dudges resulting from the
treatment of the wastewaters resulting from such operations would not
be expected to pose arisk to human hedth and the environment. These
operations were accordingly identified and specificaly excluded from
the FOO6 ligting description: (1) Sulfuric acid anodizing of duminum,
(2) tin plating on carbon gted, (3) zinc plating (segregated basis) on
carbon ged, (4) duminum or zinc-aluminum plating on carbon sed,
(5) deaning/dripping associated with tin, zinc and duminum plating
on carbon ged, and (6) chemicd etching and milling of duminum. (see
40 CFR 261.31).

Accordingly, the chemicd make-up of the materids used in the
plating operation was a mgjor consderation in whether the wastewater
treatment dudge would be designated a hazardous waste. Other factors
that may impact the concentration levels of hazardous condtituentsin
the wastewater treatment dudge are the type and shape of the article
being plated, how much of the plating solution is carried over into the
rinsawater, and the actud plating process being used.

3. Site-Specific Congderations at the IBM Vermont Facility

Since the IBM facility has many complicated manufacturing
processes, areview of the basic stepsin semiconductor manufacturing
relevant to the metallization process which is the subject of this XL
project may be useful. In generd, the surface of aslicon wafer is
cleaned and passivated (i.e., coated to provide an insulating layer)
with avery thin slicon oxide layer. An organic photoresist is gpplied
to the wafer and a circuit pattern is exposed onto the resst by
shining light onto the wafer through a mask. The exposed photoresist is
washed away, while the remainder is hardened to protect the insulating
layer. After thisis completed, the wafer is treated with inorganic
liquids and gases to create the doped circuits which provide the
semiconductor function. The hardened res is then removed with
organic solvents. At certain points in the process, metdlization
techniques are used to dectronically connect the stacked layers of the
semiconductor device. (The copper metalization process which isthe
bassfor this XL project servesthis purpose.) Wafer cleaning and
ringng steps, using mixtures of inorganic acids, oxidizers, and
deionized water, occur after many of the process steps. This process
cycleis repeated until afully functional memory or logic device has
been produced. After the circuits are built on the wafer, minute
amounts of metal are deposited onto the wafer to produce the
connections which marry the semiconductor to amodule or circuit board
for usein acomputer. Findly, the wafer is diced into individua
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testing and placement onto substrates or modules for use in computer
systems.

The new copper metdlization process IBM has introduced, which is
the subject of this XL project, servesto provide the interconnection
of the device circuits, dectronically connecting the stacked layers of
the semiconductor device. In designing the process, IBM worked with the
manufacturers of the plating solutions and the manufacturer of the
plaing tool (which holds the wafer) to minimize waste and increase
efficency. The metdlization process uses this specidized tool to
bring only one side of the wafer into contact with the copper plating
solution and applies an dectrical current to plate the copper onto the
wafer surface. Once the metallization process is complete, the wafer is
rinsed with sulfuric acid over the plating bath to keep as much plating
solution as possble in the bath (thus minimizing the amount of plaing
solution that is carried over into the rinsewaters). After the sulfuric
acid rinse, the wafer is then rinsed with deionized water, and
deionized water and sulfuric acid, in a pre-defined sequence, with the
resulting rinsewaters being sent through the facility's wastewater
trestment system.

For each wafer produced, approximately 3.5 grams of plating
solution (containing approximately 0.065 grams of copper) is carried
over to the rinsewaters. The volume of water used in the rinsing ranges
from 0.5to 0.7 galons per wafer. Present projections show that copper
meass and rinsewater volume will increase from gpproximately 110 grams/
day and 1000-2000 galong/day, respectively in the second quarter of
1999 to 180 grams/day and 2000-3000 gallons/day when the processis
fully deployed in 2002.\1\

\1\ Prior to the copper eectroplating operation, athin layer
of copper is applied to each wafer by vapor deposition. This very
thin layer servesasa ™ seed" Site for the deposition of the
electroplated copper. A scheduled change (not related to this XL
project) in the process for depositing the seed layer will result in
additiona copper being inadvertently deposited to the outermost
edge of the wafer asaresult of achange in the way the wafer is
held in the toal.

Dueto this change in the seed layer process, it will be
necessary for future copper plating tools to remove the copper from



the outer three millimeters of the wafer edge following the plating

step to prepare the wafer for future processing. The copper on the
edge isremoved using an acid spray, in a process step termed “edge
bead removad." Thiswill add 0.77 grams/day of copper to the
wastewater stream, representing 5-10% of the load generated by the
plating wastewaters and 0.5-1% of the load generated by the total
Copper process.

Also, the plating unit includes a 40-galon reservoir for the
plating solution that congtantly filters and regenerates the solution.

The god in designing and operating this reservair isto achieve an
infinite bath life for the solution. However, it is currently necessary

to replace a portion of the used plating solution in the reservoir with
new solution. Currently, IBM drums the spent plating solution from the
reservoir and sends the materia for appropriate off-ste management.
IBM does not currently, nor plan to in the future, send the spent
plating solution from the reservoir through the wastewater trestment
system. Thus, the only plating solution that is or will be sent through
the facility's wastewater treetment system isthe rdatively small

amount that is carried over to the rinsewaters.

According to tests conducted by IBM, the plating solution currently
being used by the facility does not contain any of the hazardous metd
condtituents and cyanides which were the focus of the origina
hazardous waste ligting for wastewater trestment dudges from
electroplating operations (and thus, these constituents would not be
expected to be in the wastewater treatment dudge unlessthey are
introduced from some other production process).

IBM reports other sgnificant environmenta benefits of converting
to the copper metallization process that should be considered. The
copper metdlization process replaces an duminum chemica vapor
deposition process that required the vaporization of auminum for
deposit on the wafer. The use of the vapor deposition process entailed
cleaning steps that used perfluorinated compounds (PFCs), which are
globa warming gases. By replacing a mgority of the duminum
connections with copper, a significant reduction in globa warming
gases will be redized smply by minimizing the number of deaning
steps that use PFCs. It should also be noted that while such vapor
depogition processes (and subsequent cleaning steps) are till required
in other agpects of the semiconductor manufacturing process, IBM has
developed an dternative cleaning method that uses dilute nitrogen
trifluoride (NF3) instead of PFCs, wherever appropriate.

NF3 has sgnificantly lessimpact on globd warming than
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PFCs\2\ The Agency recognizes this Sgnificant environmenta benefit
dthough it is not closdy associated with the regulatory flexibility
being sought by IBM.

\2\ There are afew cleaning processes at the facility where
dilute NF3 is an ineffective subgtitute for the PFC.
However, for those operations, IBM has substituted a much more
dilute PFC than was origindly used, gill achieving reductionsin
the globa warming gas emissons.

IBM aso reports that the new copper metdlization process is much

more energy efficient (30 to 40% less energy) than the duminum
chemicd vapor deposition processit replaces. Smilarly, the
semiconductor chip produced by the copper metalization processis
approximately 25% more energy-efficient than the chip it replaces. IBM
expects this type of metallization process (or processes very smilar)
to become more common in the semiconductor manufacturing industry.

The duminum chemica vapor deposition process which the copper
metdlization process replaces was dry and generated no wastewater or
dudge that was subject to RCRA. From the time the copper metalization
process was firgt introduced in 1996 until April of 1998, the copper
metallization rinsewaters were collected and drummed for off-ste
disposd, keeping these wastewaters separate from the on-site
wastewater trestment system. However, beginning in May 1998, the volume
of rinsewater generated (approximately 250 gallons/day) became large
enough to make it necessary to introduce the plating rinsewaters into
the wastewater treetment system by commingling them with other
wastewater streams generated on-site.

Even though the contribution of wastewaters from the copper
metallization process to the total volume of wastewater being trested
to generate the dudge is minimd (the volume of rinsewaters from the
plating operation expected to be generated when the plating processis
at full production is 1600 gdlons/day, compared with an estimated
5,000,000 gdlons/day volume of other on-Site wastewaters), the dudge
generated by the trestment of the commingled wastewatersis regulated
as FOO6 because it meets the narrative listing description (i.e,
wadtewater trestment dudges from an el ectroplating operation).

Consequently, IBM's reported annua hazardous waste generation
increased from 2.14 million pounds to 5.78 million pounds (1999 totas)
and their waste management costs increased by $3,500 per year.
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Regarding IBM's waste management costs, the State of Vermont has
deferred the hazardous waste tax that would normaly apply to the
generation of an FO06 waste (approximately $225,000/year).\3\

\3\ VTDEC accepted IBM's position that the FOO06 listing was
inappropriately bringing the copper metdlization waste stream into
the hazardous waste system since the process did not contain the
condtituents for which FO06 was listed. VTDEC has the discretion to
waive the hazardous waste tax ~for cause shown." 32 VSA 10102(2).
VTDEC took the pogition that the congtituents for which FOO6 was
listed took primacy over the narrative listing description that was
intended to further describe wastes within the boundaries of the
basisfor liging, i.e. the condtituents of concern. The
condtituents described the potentid for harm to human hedth and
the environment while the narrative listing description described
the processes, known at the time, that were likely to contain the
congtituents.
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While the increased waste management costs (as well asthe
associated recordkeeping and paperwork burdens) are relatively
inggnificant to the facility, they nevertheless represent increased
cogsfor no net environmenta benefit.

C. What Solution Is Proposed by the IBM Vermont XL Project?

IBM's position is that they have adopted a more energy- and
resource-efficient metallization process that employs a plating
solution thet is sgnificantly different from the plating solutions
used when the Agency promulgated the FOO6 listing, and therefore should
not be subject to the FOOG listing. This process has been specificaly
designed to minimize the use of the plating solution while maximizing
the use of the copper metd in the solution, and minimizing the amount
of solution that is carried over into the rinsewater. Because this
metallization process does not contribute hazardous congtituents to the
wastewater treatment dudge, IBM is seeking to have its copper
metdlization process exempted from the FOO6 hazardous waste listing.
Therefore, rather than pursue a ddisting of the wastewater treatment
dudge under 40 CFR 260.22, IBM has opted to work with the Agency,
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VTDEC, and interested stakeholders to develop and implement a pilot
project under Project XL that will evaluate whether the copper
metdlization process should be included in the plating operations that
result in FOO6 listed hazardous wastes. The Agency agreeswith IBM that
this XL project has a somewhat different aspect to it (i.e., the focus

on the innovative production process that generates the wastewaters
that, in turn, are treated to generate the listed dudge), such that

the ddisting gpproach is not the mogt suitable. A ddisting approach
would look gtrictly at the waste being ddlisted (aswell ashow it is
managed), which in this Stuation is the result of tregting large

volumes of wastewaters from a variety of production processes
(including wastewaters contributed by the innovative copper
metdlization process) and would not adequatdly reflect the specific
environmental impacts associated with the innovative production
process. It isthe innovative production process that causes the
wastewater trestment dudge to be designated a hazardous waste.

D. What Regulatory Changes Will Be Necessary To Implement This Project?

To implement this XL project, the Agency is proposing in today's
notice to provide a Ste-pecific exemption in 40 CFR 261.4(b) (i.e,
" Solid wastes which are not hazardous wastes”) for the copper
metallization process a the IBM Vermont facility from the FOO6
hazardous waste listing description. The Agency considered a
modification to the FOO6 listing description in the table in 40 CFR
261.31(a), adding the copper metallization process a the IBM Vermont
facility to the list of plating operations that are not intended to be
subject to the listing. However, because the exemption will have a
number of conditions that the IBM facility must follow to ensure that
this XL project is protective of human hedth and the environment
throughout the term of the project and to provide the information and
data the Agency will use to consder whether the regulatory exemption
should be incorporated into the nationa program, the Agency prefers
placing the exemption language in 40 CFR 261.4(b). Regardless of where
EPA chooses to place the exemption language in the regulations
(261.31(a) or 261.4(b)), the legd effect of the exemption will be the
same. EPA expects that should the exemption of the copper metdlization
process from the FOO6 listing be incorporated into the national
program, EPA would then modify the listing description in 40 CFR
261.31(a).
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E. Why Is EPA Supporting This Approach To Removing a Waste From a
Hazardous Wagte Listing?
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The Agency agreeswith IBM that this XL project has merit and has
the potentid to yidd significant environmenta benefits should this
exemption be adopted on anationa basis. Project XL offersthe
opportunity for the Agency to test its belief that thisinnovative
process should be encouraged as one that is environmentaly superior to
existing technologies and to consider the gppropriate regulatory status
of the wagtes from this technology beforeiit is adopted by smilar
manufacturing fadilities.

Further, this XL project offers EPA the opportunity to test a
different gpproach to re-evauating whether a specific wastestream is
gppropriately subject to regulatory controls as alisted waste. The
exiging mechanism for removing awadte from aliding on aste-
specific basisisthrough a " ddisting” petition under 40 CFR 260.22.
However, the delisting gpproach is not the most suitable for the
dtuation at the IBM Vermont facility because the scope of the ligting
itsdf isat issue. If IBM submitted a ddisting petition, EPA would
evd uate the hazardous nature of the entire wastewater treatment dudge
(which isthe wastestream that actually carries the FOO6 listing)
rather than only that portion which is contributed by the copper
metallization process. EPA generdly prefers addisting approach in
most circumstances (it is, generdly, a better gpproach for determining
the hazardous nature of the actud waste materia and whether the waste
should be removed from the hazardous waste management program). In this
instance, however, because the Agency wants to test whether IBM's
copper metdlization process should be included within the scope of the
FOO06 ligting, the Agency believes an evauation of the " production
sde" of the sequence of operations that results in the wastewater
trestment dudge would be more useful. Specificadly, because the
wastewater treatment dudge is consdered hazardous due to an
“upstream” production unit meeting the narrative description of an
electroplating operation, the Agency bdievesit is more appropriate to
eva uate the upstream production unit to determine whether the
hazardous waste listing on the " downstream” wastewater treatment
dudge iswarranted. Therefore, the Agency will focus on the key
parameters on the production side (in this case, the innovative design
and operation of the copper metdlization process) to make a
determination of the regulatory status of the materials generated on
the waste management side (in this case, the wastewater treatment
dudge). This XL project therefore represents an opportunity for EPA to
explore a different gpproach to determining whether awaste (in this
case, one resulting from an innovative process) should continue to be
subject to a hazardous waste ligting. In other words, this gpproach may
be considered another ““tool" for the Agency to usein fine tuning"



the hazardous waste listings so that the narrative description of a

listed waste appropriately delineates between those wastes that pose a
risk to human hedth and the environment from those wastes (which
arguably are generated by very smilar processes) that do not pose such
arisk. If, in fact, the absence of hazardous congtituents of concern

in the plating solution is determinative of whether the wastewater
trestment dudgeis
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hazardous (or whether any ~"hazard" in the dudge stems from the
plating operation), this may become the key determining factor in
amilar requests for regulatory exemptions. Alterndively, if the
Agency determines that the amount of plating solution thet is carried
over into the rinsewater (with focus on the shape of the parts being
plated as well as the actud plating process) is the determining
factor, this variable may be accounted for in future rulemakings that
address the FOO6 hazardous waste listing.

Because thisis an innovative and highly efficient plating
technology that aso does not use the hazardous congtituents common in
most electroplating operations, EPA agrees with IBM's expectation that
more semiconductor manufacturing facilitieswill seek to adopt this
process (or ones very amilar). The Agency agreesthat if thereisno
adverse effect on the wastewater treatment dudge from the use of this
metdlization process, then regulating the dudge as a hazardous waste
based solely on the fact that the metallization process continues to
meet the narrative listing description of an eectroplating operation
may be imposing regulatory controls unnecessarily.

Further, the Agency bdieves tha thisinnovative metdlization
process is environmentally superior to the old processit replaces,
i.e., the duminum chemica vapor depostion process. Not only isthe
metallization process 30 to 40% more energy efficient than the old
process and the chips produced are gpproximately 25% more energy
efficient, there are dso environmenta benefits redized by
discontinuing the use of the old process. While the metallization
process generates awastewater stream (and subsequent dudge from the
trestment of that wastewater) that was not inherent to the duminum
chemical vapor deposition process, the old vapor deposition process
entailed a cleaning step that used perfluorinated compounds (PFCs),
which are globa warming gases. The duminum chemica vapor deposition
process bascdly uses vaporized metd (in this case, duminum) thet is
then deposited on the wafer, al of which occursin ~chambers” The
vaporized meta aso gets deposited on the insides of these chambers,
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which mugt periodicaly be cleaned of thismetd coating. Thus, by
replacing the old process with the metallization process, 10,000 metric
tons of carbon equivaent (MTCE) of globd warming gases will not be
emitted to the air. However, it should be noted that, due to the nature
of the materids and components involved in the semiconductor
manufacturing process, the vapor deposition process cannot be
completely diminated from the production line, nor can the subsequent
cleaning steps. (However, the number of cleaning steps requiring the
use of PFCs has been significantly reduced and will continue to be
reduced by the conversion to the innovative copper metalization
process. The vapor deposition chambers, therefore, are amajor focusin
measuring the reduction in globa warming gases.) Nevertheless, the
Agency beieves that the use of the innovative copper metdlization
process should be encouraged where possible. (Also, as Sated earlier,
IBM has developed an dternative cleaning process that uses dilute
nitrogen trifluoride (NF3) as a replacement for the PFCs.

The dilute NF3 is reported to have a much lower impact on

globa warming than the PFCs that would otherwise be used.)

From a public policy standpoint, it would not serve to encourage
manufacturers to employ less-hazardous or more environmentaly friendly
and innovative production processes and ingredients in manufacturing
operaionsif the Agency is unwilling to revist exigting hazardous
wadte listings to determine if the wastes resulting from such
innovative process changes ill warrant a hazardous waste listing.

This XL project offers the Agency the opportunity to consder
proactively the appropriate regulatory status of the wastewater
treatment dudges generated from an innovative production process
beforeit iswiddy used and commonplace and may serve as a precedent
for other listed wastestreams.

Additiondly, the Agency believes that to the extent the
implementation of the hazardous waste regulations, including the actud
requirements as well as the costs and administrative burdens, are
directly related to the hazards being posed by the waste being
regulated, thiswill improve the overadl implementation of the program
and compliance with the regulations. Just asit is important to ensure
that those wastes that can pose sgnificant risk to human hedlth and
the environment are properly controlled and managed, it isalso
important to not needlesdy subject wastes that do not pose such risks
to the same type of regulaory oversaght.

F. How Have Various Stakeholders Been Involved in This Project?

IBM has established an appropriate stakeholder group to develop the
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Find Project Agreement for this XL pilot project and to evduate IBM's
plan and progressin implementing the project. IBM has solicited input
on this project from awide range of stakeholdersincluding loca and
nationa environmenta groups, neighborhood associations, and industry
trade associations. Stakeholders have been notified of this project by
direct mail, telephone, and natification in the loca press.

In addition, IBM has conducted a series of meetings with select
stakeholders who have agreed to serve as commenters for this project.
They have been briefed on the proposd, and are supportive of the
project as described. The State of Vermont also supports the project
and isaProject Signatory to the Agreement. Stakeholder meetings were
held at the IBM facility on February 17 and March 24, 2000.

IBM has kept an open didogue with interested stakeholders since
the project's inception and will continue to involve any interested
stakeholders in the project's development. In addition, EPA and IBM
will make dl project-reated documents and events publicaly
access ble through announcements, EPA's web site and public dockets.

G. How Will This Project Result in Cost Savings and Paperwork
Reduction?

As dated earlier, introducing the rinsewaters from the
metallization process into the wastewater trestment system has caused
the entire volume of wastewater trestment dudge to be defined as a
hazardous waste, increasing the facility's waste management costs by
approximately $3,500/year. Removing the hazardous waste designation
will diminate this expenditure. Also, as discussed earlier, the State
of Vermont has waived the waste tax that would otherwise apply to IBM's
generation of FOO6 waste (approximately $225,000/year). (Note that the
State of Vermont is not authorized to do hazardous waste ddlistings
which could change the regulatory status of the dudge from alisted
hazardous waste to a nonhazardous waste; however, the State has more
flexibility in assessing hazardous waste generation taxes. Had the
State not granted this tax waiver, the cost savings associated with
this specific XL project would be consdered significant.) Findly, IBM
expects to see cost savings of $100,000 to $200,000 per year when the
conversion to the copper metallization process has been fully
implemented. The sources of these cost savings include reduced materia
costs (e.g., reduction in the use and resultant purchase of PFCs) and
reduced energy expenditures.

Because the IBM Vermont facility will continue to be regulated as a
Large Quantity Generator due to the volume of hazardous wastes
generated at other
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parts of the facility, and because there is no State hazardous waste
tax being applied, the actud reduction in paperwork and cost savings
related to waste management are not significant. The wastewater
treatment dudge will no longer be consdered a hazardous waste (unless
the dudge otherwise exhibits a characteristic of hazardous waste) and
so will not have to be counted in the facility's annud report. While
this reduction in reported hazardous waste generated will certainly
improve the fadility's public image, it will save only alittle time
and money in preparing the annua report for the hazardous wastes
generated by other facility operations.

There are ds0 cost savingsredized by not having to usea
hazardous waste transporter or hazardous waste manifest to ship the
dudge off-gte for further management. Also, because the dudges are
currently shipped to Canada for treatment and disposd, IBM must
currently file an annual " Request for Export of Hazardous Wagte' with
Canada, requiring 2 hours of engineering time, aswell as severd hours
of phone cdls and follow-up to ensure the application is expeditioudy
processed. Such an application and expenditure of resourcesis not
needed if the dudges being shipped to Canada are not hazardous wastes.

EPA, aswell as VTDEC, will dso benefit from some paperwork
reduction and cost savings by not having to process and track the
manifests and export documents that will otherwise have to be processed
without this XL project.

In considering the cost savings and paperwork reduction associated
with this XL project, it isimportant to consder the potentid impacts
if this pilot project proves successful and the regulatory flexibility
(i.e., the exemption of the copper metdlization unit from thelisting
description of FO06 wastes) is promulgated on anational basis. The
conversion to the copper metallization process represents sgnificant
operationa cost savingsfor IBM. Asaresult, on anationd leve the
overdl cogt (and paperwork) reduction that would be redized may be
quite Significant, assuming thisinnovative technology (or asmilar
one) is adopted by more semiconductor manufacturers. While thereis
little question that a nationd exemption patterned after this Ste-
gpecific exemption would result in cost and paperwork reductions,
because of the variahility in how States implement their waste taxes,
or other mechanisms for raising revenues based on the hazardous wastes
generated in the State, it is difficult to estimate a projected savings
on such taxes on angtiond levdl.

H. What Arethe Terms of the IBM Vermont XL Project and How Will They
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Be Enforced?

As dated earlier, to dlow for the implementation of the XL pilot
project, EPA istoday proposing to modify the current regulatory
framework in 40 CFR 261.4(b) to provide a site-specific exemption for
IBM's copper metallization process from the narrative description for
FO06 listed hazardous waste (see 40 CFR 261.31(a)), thus removing the
FOO6 listing designation from the dudges generated by the treatment of
the wastewaters generated by the copper metdlization process. VTDEC
likewise intends to modify its State hazardous waste program to alow
for the same removad of the FOO6 listing designation from the
wadtewater trestment dudge. It should be noted that the Agency intends
that the exemption, once findized, will apply to dl the wastewater
trestment dudge resulting from the trestment of the copper
metdlization rinsawaters a the Ste, including those dudgesthat are
in the process of being generated, dudges that result from rinsawaters
dready in the wastewater treatment system, and dudges that have been
removed from the wastewater treatment system and are being stored
pending off-gte transportation.

Through the development of the draft Final Project Agreement (FPA),
IBM has agreed to comply with severd key criteria as conditions for
this exemption, which will be included in the regulatory text of the
exemption being proposed. These conditions are focused on proving the
environmenta benefits of removing the FOO06 ligting from the wastewater
trestment dudges (or the inappropriateness of designating these
wastewater treatment dudges FO06 hazardous waste) and to gather the
dataand other information that would alow the Agency to make a
determination regarding the possible future adoption of this ste-
gpecific exemption as a nationwide generic exemption. IBM has dso
agreed to commit to agood faith effort to achieve severa goas
related to superior environmenta performance. (Note that while
achieving these godsis not being proposed as a condition of the
exemption due to their uncertain nature, an evauation of the success
of this XL pilot project will certainly be influenced by IBM's success
in achieving their stated godls, as well as the effort expended to
achieve the godls.)

As conditions of the Ste-gpecific exemption, IBM must report on
the fallowing:

(2) IBM must andyze the plating bath and rinsewaters generated
from the copper metdlization process. The anayss must be conducted
on samplesthat are representative of rinsewaters and plating baths
associated with al the tools that are converted to the copper
metallization process and will measure for the presence of volatiles,
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semi-volatiles, and metds (using the methods specified in 40 CFR part
264, appendix 1X) in both the plating bath and rinsewaters. IBM must
collect, anadyze and submit this data twice ayear (by January 15 and
July 15 of each year).

(2) Inaddition, IBM must report on the status of the greenhouse
gas emission reduction project a the facility. Thiswill include
greenhouse gas reductions achieved from the conversion to the copper
metallization process and IBM's additiond voluntary initiative to
reduce greenhouse gas emissons from its other chamber cleaning
processes. IBM will track usage of C2F6, the
primary PFC used in the chamber cleaning operation, and estimate the
reduction in PFC emissions based on the reduction in chemica usage.
Likewise, IBM will provide smilar data for the chemicals that replace
the C2F6, specifically, dilute nitrogen
trifluoride (NF3), and dilute C2F6,
including the quantity of NF3 used in the cleaning process,
and the carbon equivaent potential of the NF3 to cdculate
the globa warming impact of the converted processes. IBM will report
on the number of chambers converted during the reporting period and
remaining to be converted to achieve the Site globa warming gas
emisson reduction god dong with an update of the caculated
greenhouse gas emission reductions for the facility, both in terms of
tota mass emitted and mass emitted normalized to production.
Submissions of these data are likewise due twice ayear, by January 15
and Jduly 15 in conjunction with the plating bath and rinsewater
anayses.

In addition, IBM commits to monitor copper concentrationsin its
wadtewater effluent for conformance with their current NPDES (Nationa
Pollutant Discharge Elimination System) permit. IBM's stated god isto
maintain copper concentrations in the effluent discharge of lessthan
40% of the discharge limit.

I. How Long Will This Project Last and When Will 1t Be Completed?

This project will be in effect for five years from the date that
the find rulemaking becomes effective (the latter of the EPA find
rule or the VTDEC find rule) unlessit is terminated eerlier or
extended by dl Project Signatories (if the FPA is extended, the
comments and
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input of stakeholderswill be sought and a Federd Register notice will



be published). Any Project Signatory may terminate its participation in
this project at any time in accordance with the procedures set forth in
the FPA. The project will be completed at the conclusion of the five-
year anniversary of thefina rulemaking or at atime earlier or later
determined by the amount of information gethered to date and the
interest of the parties involved.

Upon completion of the project term, EPA and VTDEC commit to
evauating the project. If the project results indicate thet it was a
success, EPA will congder transferring the regulatory flexibility (or
some smilar flexihility) to the national RCRA program (through
rulemaking procedures). Should the project results indicate that the
project was not successful, EPA will promulgate a rule to remove the
Ste-gpecific exemption. Absent any regulatory action on the part of
the Agency, the implementing rule (i.e., the site-gpecific exemption)
will remain in effect aslong as IBM continues to meet its conditions
(i.e., EPA and VTDEC intend to alow IBM to continue operating under
the Ste-specific rule). However, asfor any conditiona exemption, if
a any time, should IBM fail to meet the conditions of the Site-
gpecific exemption, the exemption is not gpplicable. Also, the Agency
may promulgate a rule to withdraw the exemption at any time, subject to
the procedures agreed to in the Final Project Agreement (FPA),
including, but not limited to, a substantia failure on the part of any
Project Signatory to comply with the terms and conditions of the FPA or
if the exemption becomes inconsistent with future statutory or
regulatory requirements.

V. Additiond Information
A. How To Request a Public Hearing

A public hearing will be held, if requested, to provide an
opportunity for interested persons to make oral presentations regarding
this regulation in accordance with 40 CFR part 25. Persons wishing to
make an ord presentation on the Ste-gpecific rule to implement the
IBM Vermont XL project should contact Mr. John Moska or Mr. George
Frantz of the EPA New England office, at the address given in the
ADDRESSES section of this document. Any member of the public may filea
written statement before the hearing, or after the hearing, to be
received by EPA no later than June 30, 2000. Written statements should
be sent to EPA at the addresses given in the ADDRESSES section of this
document. If apublic hearing is held, a verbatim transcript of the
hearing, and written statements provided at the hearing will be
avalable for ingpection and copying during norma business hours at

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

the EPA addresses for docket ingpection given in the ADDRESSES section
of this preamble.

B. How Does This Rule Comply With Executive Order 128667

Under Executive Order 12866 (58 FR 51735, October 4, 1993) the
Agency must determine whether the regulatory action is sgnificant”
and therefore subject to Office of Management and Budget (OMB) review
and the requirements of the Executive Order. The Order defines
“dgnificant regulatory action” as one that islikely to resultin a
rule that may:

(1) Have an annud effect on the economy of $100 million or more or
adversdly affect in amaterid way the economy, a sector of the
economy, productivity, competition, jobs, the environment, public
hedlth or safety in State, locd, or triba governments or communities;

(2) Create aserious inconsstency or otherwise interfere with an
action taken or planned by another agency;

(3) Materidly dter the budgetary impact of entitlement, grants,
user fees, or loan programs of the rights and obligations of recipients
thereof; or

(4) Ras=nove legd or policy issues arisng out of lega
mandates, the President's priorities, or the principles set forth in
the Executive Order.

Because the annudized cost of thisfind rule will be
sgnificantly less than $100 million and will not meet any of the other
criteria specified in the Executive Order, it has been determined that
thisruleisnot a " sgnificant regulatory action” under the terms of
Executive Order 12866, and is therefore not subject to OMB review.

Executive Order 12866 also encourages agenciesto provide a
meaningful public comment period, and suggests that in most cases the
comment period should be 60 days. However, in consderation of the very
limited scope of today's rulemaking and the considerable public
involvement in the development of the proposed Final Project Agreement,
EPA congders 30 daysto be sufficient in providing a meaningful public
comment period for today's action.

C. IsaRegulatory Hexibility Analyss Required?

The Regulatory Flexibility Act (RFA), 5 U.S.C. 601 et s=q.,
generdly requires an agency to conduct aregulatory flexibility
andysis of any rule subject to notice and comment rulemaking
requirements unless the agency certifies that the rule will not have a
ggnificant economic impact on a substantia number of small entities.
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Smdl entities include smdl businesses, smdl not-for-profit

enterprises, and smdl governmentd jurisdictions. This rule will not
have a sgnificant impact on a subgtantia number of smdl entities
because it only affects the IBM facility in Essex Junction, VT and it
isnot asmdl entity. Therefore, EPA certifies that this action will

not have a sgnificant economic impact on a subgtantial number of small
entities

D. Isan Information Collection Request Required for This Project Under
the Paperwork Reduction Act?

This action applies only to one facility, and therefore requires no
information collection activities subject to the Paperwork Reduction
Act, and therefore no information collection request (ICR) will be
submitted to OMB for review in compliance with the Paperwork Reduction
Act, 44 U.S.C. 3501, et seq.

E. Does This Project Trigger the Requirements of the Unfunded Mandates
Reform Act?

Title 1l of the Unfunded Mandates Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for Federa agenciesto assessthe
effects of their regulatory actions on State, locd, and triba
governments and the private sector. Under section 202 of the UMRA, EPA
generdly must prepare a written statement, including a cost-benefit
andysis, for proposed and fina rules with " Federa mandates' that
may result in expenditures to State, local, and triba governments, in
the aggregeate, or to the private sector, of $100 million or morein any
one year. Before promulgating an EPA rule for which awritten statement
is needed, section 205 of the UMRA generaly requires EPA to identify
and consder a reasonable number of regulatory aternatives and adopt
the least costly, most cogt-€effective or least burdensome dternative
that achieves the objectives of the rule. The provisions of section 205
do not apply when they are inconsistent with applicable law. Moreover,
section 205 dlows EPA to adopt an dternative other than the least
costly, most cost-effective or least burdensome dternative if the
Adminigtrator publishes with the find rule an explanation of why that
dternative was not adopted. Before EPA establishes any regulatory
requirements that may sgnificantly or uniquely affect smdl
governments, including triba governments, it must have developed under
section 203 of the UMRA asmdl
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government agency plan. The plan must provide for natifying potentidly
affected smal governments, enabling officids of affected small
governments to have meaningful and timely input in the development of
EPA regulatory proposas with significant Federd intergovernmenta
mandates, and informing, educating, and advising small governments on
compliance with the regulatory requirements.

As noted above, thisruleis gpplicable only to one facility in
Vermont. EPA has determined that this rule contains no regulatory
requirements that might sgnificantly or uniquely affect smdl
governments. EPA has aso determined that this rule does not contain a
Federa mandate that may result in expenditures of $100 million or more
for State, local, and triba governments, in the aggregeate, or the
private sector in any one year. Thus, today's rule is not subject to
the requirements of sections 202 and 205 of the UMRA..

F. RCRA & Hazardous and Solid Waste Amendments of 1984

1. Applicability of Rulesin Authorized States

Under section 3006 of RCRA, EPA may authorize quaified States to
adminigter and enforce the RCRA program for hazardous waste within the
State. (See 40 CFR part 271 for the standards and requirements for
authorization.) States with find authorization administer their own
hazardous waste programs in lieu of the Federd program. Following
authorization, EPA retains enforcement authority under sections 3008,
7003 and 3013 of RCRA..

After authorization, Federa rules written under RCRA (non-HSWA),
no longer apply in the authorized state except for those issued
pursuant to the Hazardous and Solid Waste Act Amendments of 1984
(HSWA). New Federd requirements imposed by those rules do not take
effect in an authorized State until the State adopts the requirements
as State law.

In contrast, under section 3006(g) of RCRA, new requirements and
prohibitions imposed by HSWA take effect in authorized States at the
same time they take effect in nonauthorized States. EPA is directed to
carry out HSWA requirements and prohibitions in authorized States until
the State is granted authorization to do so.

2. Effect on Vermont Authorization

Today's proposed rule, if finalized, will be promulgated pursuant
to non-HSWA authority, rather than HSWA. Vermont has received authority
to administer most of the RCRA program; thus, authorized provisions of
the State's hazardous waste program are administered in lieu of the
Federa program. Vermont has received authority to administer the
regulations that specificdly identify hazardous wagtes by listing
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them. Asaresult, if today's proposed rule to modify the listing for

FO06 hazardous waste is findized, it would not be effective in Vermont
until the State adopts the modification. It is EPA's understanding that
subsequent to the promulgation of this rule, Vermont intends to propose
rules or other legal mechanisms to provide the exemption for the copper
metallization process from the FOO6 listing description. EPA may not
enforce these requirements until it gpproves the State requirements as
arevison to the authorized State program.

G. How Does This Rule Comply With Executive Order 13045: Protection of
Children From Environmental Hedth Risks and Safety Risks?

The Executive Order 13045, ~ Protection of Children from
Environmental Health Risks and Safety Risks' (62 FR 19885, April 23,
1997) appliesto any rule that: (1) Is determined to be “"economicaly
sgnificant,” as defined under Executive Order 12866; and (2) concerns
an environmental hedth or safety risk that EPA has reason to believe
may have a disproportionate effect on children. If the regulatory
action meets both criteria, the Agency must evauate the environmenta
hedlth or safety effects of the planned rule on children, and explain
why the planned regulation is preferable to other potentiadly effective
and reasonably feasible aternatives consdered by the Agency.

Thisruleis not subject to Executive Order 13045 becauseit is not
an economicaly sgnificant rule, as defined by Executive Order 12866,
and because it does not involve decisions based on environmental health
or safety risks.

H. Does This Rule Comply With Executive Order 13132: Federdism?

Executive Order 13132, entitled * Federaism” (64 FR 43255, August
10, 1999), requires EPA to develop an accountable process to ensure
“meaningful and timdy input by State and locd officidsin the
development of regulatory policies that have federdism implications.”
“Policies that have federdism implications' is defined in the
Executive order to include regulations that have subgtantia direct
effects on the States, on the relationship between the nationd
government and the States, or on the digtribution of power and
respongbilities anong the various levels of government.”

Under section 6 of Executive Order 13132, EPA may not issue a
regulation that has federdism implications, that imposes substantid
direct compliance costs, and that is not required by statute, unless
the Federd government provides funds necessary to pay the direct
compliance costsincurred by State and local governments, or EPA
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consults with State and locd officids early in the process of
developing the regulation. EPA may aso not issue aregulaion that has
federdism implications and that preempts State law, unless the Agency
consults with the State and locd officids early in the process of
developing the reguletion.

This proposed rule does not have federdism implications. 1t will
not have substantia direct effects on the States, on the relationship
between the national government and the States. Or on the distribution
of power and repongbilities among the various leve of government, as
specified in Executive Order 13132. The exemption outlined in today's
proposed rule will not take effect unless VVermont chooses to adopt the
rule or other lega implementing mechanism. Thus, the requirements of
section 6 of the Executive Order do not apply to thisrule. Although
section 6 of Executive Order 13132 does not apply to thisrule, EPA did
fully coordinate and consult with the sate and locd officidsin
developing thisrule.

|. How Does This Rule Comply With Executive Order 13084: Consultation
and Coordination With Indian Tribad Governments?

Under Executive Order 13084, EPA may not issue aregulation that is
not required by Satute, that sgnificantly or uniquely affectsthe
communities of Indian triba governments, and that imposes substantia
direct compliance costs on those communities, unless the Federa
government provides the funds necessary to pay the direct compliance
cogsincurred by the triba governments. If the mandate is unfunded,
EPA must provide to the Office of Management and Budget, ina
separatdy identified section of the preambleto therule, a
description of the extent of EPA's prior consultation with
representatives of affected triba governments, asummary of the nature
of their concerns, and a statement supporting the need to issue the
regulation. In addition, Executive Order 13084 requires EPA to develop
an effective process permitting eected and other representatives of
Indian tribal governments to provide meaningful and timely input in the
development of
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regulatory policies on matters that significantly or uniquely affect

their communities. Today's rule does not significantly or uniquely
affect the communities of Indian tribad governments. There are no
communities of Indian triba governments located in the vicinity of the
facility. Accordingly, the requirements of section 3(b) of Executive



Order 13084 do not apply to thisrule.

J. Does This Rule Comply With the Nationd Technology Transfer and
Advancement Act?

Section 12(d) of the Nationd Technology Transfer and Advancement
Act of 1995 ("NTTAA"), Public Law 104-113, section 12(d) (15 U.S.C.
272 note) directs EPA to use voluntary consensus standardsin its
regulatory activities unlessto do so would be incongstent with
gpplicable law or otherwise impractica. Voluntary consensus standards
are technicd standards (e.g., materias specifications, test methods,
sampling procedures, and business practices) that are devel oped or
adopted by voluntary consensus standards bodies. The NTTAA directs EPA
to provide Congress, through OMB, explanations when the Agency decides
not to use available and gpplicable voluntary consensus sandard. This
proposed rulemaking does not involve technical standards. Therefore,

EPA is not consdering the use of any voluntary consensus standards.
EPA welcomes comments on this agpect of the proposed rulemaking and,
specificdly, invites the public to identify potentialy-gpplicable

voluntary consensus standards and to explain why such standards should
be used in this regulation.

List of Subjectsin 40 CFR Part 261

Environmentd protection, Hazardous materids, Recycling, Waste
treatment and disposal.

Dated: June 8, 2000.
Carol M. Browner,
Adminigtrator.

For the reasons set forth in the preamble, part 261 of Chapter | of
Title 40 of the Code of Federd Regulationsis proposed to be amended
asfollows

PART 261--IDENTIFICATION AND LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261 continues to read as
follows

Authority: 42 U.S.C. 6905, 6912(a), 6921, 6922, 6924(y), and
6938.
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2. Section 261.4 is amended by adding paragraph (b)(16) to read as
follows

Sec. 261.4 Exclusions.

* k% * % %

(b * % %

(16) Sludges resulting from the trestment of wastewaters (not
including spent plating solutions) generated by the copper
metallization process a the Internationa Business Machines
Corporation (IBM) semiconductor manufacturing facility in Essex
Jdunction, VT, are exempt from the FOO6 listing, provided that:

(i) IBM provides the Agency with semi-annud reports (by January 15
and July 15 of each year) detailing congtituent analyses measuring the
concentrations of volatiles, semi-volatiles, and metas usng methods
presented in part 264, Appendix IX of this chapter of both the plating
solution utilized by, and the rinsewaters generated by, the copper
metallization process;

(i) IBM provides the agency with semi-annud reports (by January
15 and July 15 of each year), through the year 2004, or when IBM has
achieved itsfacility wide god of a 50% reduction in greenhouse gas
emissions from a 1995 base year (when normalized to production),
whichever isfirg, that contain the following:

(A) Edtimated greenhouse gas emissions, and estimated greenhouse
gas emisson reductions. Greenhouse gas emissons will be reported in
terms of total mass emitted and mass emitted normaized to production;
and

(B) The number of chemica vapor deposition chambers used in the
semiconductor manufacturing production line that have been converted to
either low flow C2F6 or NF3 during the
reporting period and the number of such chambers remaining to be
converted to achieve the facility god for globa warming gas emisson
reductions.

(iif) No significant changes are made to the copper metdlization
process such that any of the congtituents listed in 40 CFR part 261,
gppendix VI asthe bass for the FOO6 listing are introduced into the
process.

[FR Doc. 00-15154 Filed 6-15-00; 8:45 am]
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