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Introduction

The U.S. Environmenta Protection Agency (EPA) created Project XL, which stands for eXcellence
and Leadership, to give companies, communities, sate and loca agencies, federd facilities, and
industrial sectors, the opportunity to propose cleaner, chegper, and smarter ways of protecting the
environment. Project XL provides red world tests of these innovative strategies. EPA may, after
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careful evduation of the project, replace or modify regulatory requirements, policies or proceduresif it
is determined that the innovation piloted in the XL project will produce superior environmenta benefits
and promote accountability to the public.

Federd government inditutions face many of the same environmenta regulatory responghilities that
private-sector industries are required to meet. These indtitutions have many opportunities to experiment
and test new innovative mechanisms. For example, the Department of Defense (DoD), has been an
active participant in environmenta reinvention pilot projects. In 1995, a Memorandum of Agreement
(MOA) between EPA and DoD was initiated to provide a framework for the development of regulatory
reinvention pilot projects at DoD facilities. This program is commonly known as ENVVEST (for
Environmentd Investment). The experience and lessons learned from ENVVEST will assst EPA in
redesigning its current regulatory and policy-setting gpproaches. Thisinitiative aso offers DoD facilities
atremendous opportunity to think “outsde the box” of the current system and to find solutions to
obstacles that limit environmenta performance. DoD and EPA outlined the ENVVEST agreement to
reflect Project XL requirements. Puget Sound Nava Shipyard (PSNS) was selected for ENVVEST
because of the environmenta |eadership and innovation it has demongrated in the past.

What isthe Phase | Final Project Agreement?

This Phase | Project XL Agreement (Agreement) is the first phase of atwo-part agreement between
EPA and PSNS. It describes the intentions of EPA, PSNS, and the Washington State Department of
Ecology (WDOE) related to development and implementation of this Project.

The Agreement will be available for afourteen (14) day public comment period. Comments received
on the Agreement during that period and responses will be included in an Appendix. Like al Project
XL Agreements, the Phase | Project Agreement itself is not legdly binding. Legdly enforcegble
commitments described in the Phase | Agreement will be contained in separate legd documents such as
the State Implementation Plan and/or permits.

Due to the complexity of the project and the numerous processes and analyses necessary to implement
it, EPA and PSNS have adopted a two- phased approach to the Project XL Agreement. This Phase |
Agreement contains as much detall as possible at thistime regarding the project and the intentions of
each party. An additional Fina Project Agreement between EPA, WDOE and PSNSwill besgned in
the future. Today's Phase | Agreement describes areas where further details are needed or additional
discussions between EPA, PSNS and stakeholders will occur. EPA, PSNS, and WDOE hopeto Sign
the Fina Project Agreement for Phase | in September 2000.

Why IsProject XL Necessary?
Project XL was identified as the best mechanism for developing an innovative Project involving EPA,

PSNS, and WDOE. Project XL provides amechanism for the Parties to explore flexibility in existing
permits, while dso ensuring a superior environmental outcome. Additionaly, PSNS, through the unique
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agpects of the ENVVEST initiative with EPA, should be able to reprogram some of its funds to further
pursue pollution prevention.

What isthe Flexibility to be Granted?

In Phase |, no regulatory flexibility is being sought. Rather, PSNSwill conduct a sudy that may result in
arequest for regulatory flexibility in Phaselll.

In Phase 11, the proposal may be aimed at designing an dternative to current Nationd Pollutant
Discharge Elimination System (NPDES) regulations. This dternative, possbly in the form of a pollutant
trading program, will be designed to be flexible enough to alow the regulatory/regulated community to
use good science to salect pollution reduction strategies that will  maximize water quality benefits and
minimize cos.

Why isthisFlexibility Appropriate?

In Phase |, no determination has been (nor will it be) made regarding regulatory flexibility. That
determination will be madein Phase Il between EPA, PSNS, WDOE, and interested stakeholders. If
regulatory flexibility is going to be sought in Phase |1, a separate Project Agreement would be
developed for the project and made available for public review.

|. PARTIESTO THISAGREEMENT

The Partiesto this Project XL Phase | Fina Project Agreement are the EPA, PSNS and WDOE.
Other entities may be partiesto the Final Project Agreement for Phase 1.

Il. PURPOSE OF PHASE | FINAL PROJECT AGREEMENT

The purpose of this document isto formalize an agreement between the parties on the project’ s scope,
time frame, and stakeholder involvement . Because the potentia regulatory flexibility will remain
unknown until the completion of the first phase of the project, addendum to the FPA may be added in
the future. This document represents the first phase (the “umbrella FPA™) and establishes the
fundamentd criteria for establishing and evauating the existing hedth of Sindair Inlet so that the parties
will be satisfied that the proper background information has been obtained in order to make decisons
upon proposed regulatory flexibility. Implementation and process improvement will be addressed in
Phasell.

This umbrella FPA does not describe or propose any specific regulatory flexibility. Requests for
regulatory flexibility will be addressed when PSNS and the stakehol ders identify instances where such
regulatory flexibility is needed and negotiate addenda with EPA and WDOE. Subsequent phases of the
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FPA development will appear as separately negotiated and signed addenda to this umbrella FPA.
These addenda will be submitted by PSNS and the stakehol ders specifying those media for which
flexibility from regulations or policiesis needed. The parties and the stakeholders will work
collaboratively to make these determinations. Each addendum will identify the proposed regulatory
flexibility recommended by PSNS and the stakeholders; identify the superior environmenta
performance expected to be gained by extending regulatory flexibility; and the process necessary to
evauate the effectiveness of any proposed regulatory flexibility.

All media- specific addenda devel oped subsequent to this umbrella FPA will be made available for
public comment as part of the stakeholder involvement process.

While this Agreement is between PSNS, EPA, and WDOYE, the parties recognize the Sgnificant role
played by the stakeholders including various natural resource trustees, the City of Bremerton, the City of
Port Orchard, the Suquamish Tribe, environmenta and public interest groups, and individud citizens.

[11. OVERVIEW OF THE PROJECT
A. Background

PSNS chose to pursue this pilot project because the Navy believes that application of innovative
watershed scale ecologica risk assessment tools will better inform TMDL development and result ina
more environmentaly protective strategy for managing pollutant sourcesin Sinclair Inlet and Dyes Inlet.

PSNS has been the recipient of numerous awards including the Navy’ s most prestigious awards for
ingalation excdlence and environmentd qudity - the Commander-In-Chief’ s Ingtdlation Excellence
Award (1991, 1995), the Secretary of the Navy’s Environmenta Quality Award for Indudtria
Ingtalations (1994, 1999), Washington Governor’'s Award for Outstanding Achievement in Pollution
Prevention, Most Improved Governmenta Fecility (1997), Secretary of the Navy Pollution Prevention
Award, Indugtrid Ingtalation (1997,1998), Chief of Nava Operations Pollution Prevention Award,
Industrial Ingtalation (1997, 1998, 1999), Nava Sea Systems Command Pollution Prevention Award,
Industrid Ingtalation (1997, 1998, 1999), Navy Community Service of the Y ear Award (Regiona
Winner) Environmental Stewardship (1998), the Secretary of the Navy’s Recycling Award for
Indugtrid Ingtdlations (1995), and the Chief of Nava Operations Environmental Qudity Industria
Installation Award (1999).

PSNSis committed to protecting and improving the quality of the environment. While being chalenged
with managing one of the world's most complex and diverse series of industrid waste streams. PSNSis
aso actively proceeding with restoration activities and cleanup of areas contaminated during the past
century of indudtrid activity. PSNSisone of only afew indudtrid Steslisted on the Nationd Priorities
Lig thet is continuing full-fledged industrid activity while cleanup activities proceed.

B. Description of the Loca Area
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PSNSisalarge indudtrid facility located in Bremerton, Washington that has been in continuous
operation snceits founding in 1891. Surrounded by evergreen trees and salmon runs, PSNS's sx dry
docks, seven piers, and 130 buildings are located on Sindair Inlet in the very heart of the Puget Sound
basn.

Sinclair Inlet and its surrounding watershed support awide variety of uses including commercid,
indugtrid, resdentid, agriculturd and rurd/undeveloped. The Inlet itself supports runs of severd
anadromous fish speciesinduding Chum and Black Mouth Samon.

PSNS is the workplace of gpproximately 7,700 civilian and 50 permanently assigned military employees
with up to 3,000 additiond military depending on the number of ships overhaulsin progress. The
Shipyard performs repair, overhaul, converson, refurbishment, refueling, decommissioning, dismantling
and recycling of Navy surface ships and submarines. Resources for performing thiswork include
manufacturing, research, development, and testing facilities.

v DETAILED DESCRIPTION OF THE PROJECT

PSNS proposes an ENVVEST project designed to develop and demongtrate an aternative strategy for
protecting and improving the hedlth of surface waters. The program objectives will be achieved through
the use of sound ecologica science and risk based management and employ techniques consstent with
the draft Environmenta Protection Agency Ecological Risk Assessment Guiddines, (See Appendix A).
Key dementsinclude:

- Deveoping and documenting agod for the watershed based on stakeholder input.
- Devedoping objectives of risk assessment. (What questions are we trying to answer?)
- Sdecting assessment endpoints, (What are we trying to protect?), based on relevancy to the
management god, socid and economic values, and ecologica processes.
- Deveoping a conceptua mode that shows the pathways between human activities ; physicd,
chemicd, and biologica stressors ; and direct and indirect ecological responses.
- Devdoping risk hypothesis.
- Conducting arisk anayss that addresses degrees of exposure and impacts of exposure on
biologica resources, as measured with extensve biologica monitoring deta.-  Characterizing risk
based on integrating the exposure and effects data
- Development of accurate loading capacities, (in partnership with EPA and WDOE), for pollutants of
concernin Sindair Inlet
- Deveopment of ardative risk index for identified pollutants
- Development of dternative or additiona tools for the NPDES Program
This project will include a comprehensive watershed assessment that will provide the technica basisto
implement the most cogt- effective Strategies to maintain and or improve surface water quaity. The
proposed project will involve two main phases. The first phase will be an extensive study/research
project, (explained in more detail in section I11). 1n the second phase, PSNS and stakeholders will use
data gathered in the first phase to develop and then propose dternative regulatory approaches.
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At the onsat of the project, PSNS will meet with stakeholders to define their role and involvement in
thisproject. Interested stakeholders will team with PSNS as outlined in Section V1 of this FPA. Once
the stakeholder involvement group has been identified, a Technica Working Group (TWG) will be
formed to comment on the methodology for this study. The TWG will include representation from
EPA, WDOE, PSNS, aswdll as those groups with technica expertise and interest appropriate to the
project.

Oncethefirgt phase is complete, the TWG will review the data and proceed into the second phase.
The second phase will entail the development of an aternative process for regulating and monitoring
Sincdlair Inlet as awatershed versus the traditiona NPDES regulations. Addenda to this umbrella FPA
will be negotiated between EPA, WDOE, and PSNS for the second phase of the project.

The god will beto redirect tax dollars currently spent meeting compliance requirements, to activities
that will surpass current regulatory requirements for Sinclair Inlet, and have greater impact upon
improving the watershed' s hedlth.

A. Phasel: Study/Research Sinclair Inlet
The firg phaseis comprised of the following three key dements. ( Figure (1))

1. Develop and Implement a Comprehensive Environmental Database. (

Figure 2))

The relational database will be based on a generdized environmenta datamode and will
include standardized data reporting criteria. This database will contain data from the entire
watershed and will dlow the TWG to identify lacking or overlapping data collection efforts and
conduct a preliminary assessment of the apparent stressors affecting the hedth of Sinclair Inlet.
The database will initialy contain data collected from various sources prior to the development
of thisproject. Collected data may include surface water quality mapping, sediment chemigry,
benthic community structure andys's, sediment and water toxicity, indigenous bivalve and fish
contamination and condition, deployed bivave contamination and growth. Thiswill result ina
database that can be used:

- Modd the hydrodynamic variability and fate of contaminantsin Sinclair Inlet.

- Prioritize identified pollutantsin terms of potentia impacts on the marine

environmen.
- Produce TMDLs for identified pollutants as deemed gppropriate by WDOE

This database will incorporate usable data from al stakeholder sources from 1994 to present.
Specidized research/sampling projects will be included regardiess of age. Quality assurance
criteriaratings will be gpplied to each piece of datato give usersthe ability to determine rlaive
confidence of agiven data st.
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Thisinitid database will be evauated by ecologicd risk assessment experts on this projects
working group to determine missing information. A sampling plan will be developed to address
the identified gaps. When these data gaps have been filled we should know:  pollutants,
pollutant concentrations, pollutant sources, and impacts of pollutants on biota.

2. Develop an Integrated Water shed/Surface Water Contaminant Fate
and Transport Model. ( Figure (3))

In pardle with the database effort for Sinclair Inlet, this project will develop an integrated
Watershed/Surface water contaminant, fate and trangport modd of Sinclair Inlet, Dyes Inlet,
and a portion of Rich Passage. (Figure (4))

Hydrodynamic modes of Sinclair Inlet, Dyes Inlet, and a portion of Rich Passage have been
completed. The next step will be to input water qudity data and point source load informetion,
yieding comprehengve surface water, fate and transport model. During Phase | of this project
this mode will be used to hep determine the fate of pollutants entering the inlet.

3. Perform Ecological Risk Assessment. ( Figure (5))

Using the information obtained from the database and modeling efforts, this project will perform
an ecological risk assessmert on Sincdlair Inlet. An ecological risk assessmentis “The
process of evauating the likelihood that adverse ecological effects may occur or are occurring
as aresult of exposure to one or more stressors’ — USEPA 1998

The god isto assess ecosystem hedlth by determining the relative contributions and effects of
the prioritized aquatic pollution sources, including point source discharges, non-point source
discharges, and land and sediment contamination from past industrid practices. The TWG will
determine pollutant parameters, test species, and a reference water body to be used in the
assessment and assessment endpoints. (Figure (5))

This process will be designed, in partnership with technica expertsfrom EPA, WDOE, and the
Navy, to answer the following question:  |s there unacceptable risk to ecological resourcesin
Sindar Inlet? If so:

Which ecologicd resources are the most threstened?

Which stressors are most likely to be causing risk?

What are the potential sources of stress?

What are the options for reducing risk?

Criteriafor the determination of acceptable risk will be developed by the technica working group
and presented to the Community Advisory Committee for comment as early as possblein this
process.

B. Phasell: Develop Regulating, and Monitoring Process for Sinclair Inlet
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The parties will evauate the data collected from the study of Sinclair Inlet and develop
recommendations for the mapping/design process. The information gained from Phase | will be
used to evauate whether an dternative scheme for regulating and monitoring surface water
bodieslike Sinclair Inlet as awatershed should be developed, and if so, to develop the
dternaive approachesfor Sinclair Inlet. Marine pollution prevention initiatives, long-term
ambient monitoring plans, and possible regulatory flexibility are processes that may be included
in the recommendationsin Phase |1.

The information gained will be available to other agencies and stakeholders for their use related
to Sinclair Inlet or gpplication dsewhere.

V. PROJECT XL SELECTION CRITERIA

The PSNS Project, as described in this Agreement, meets EPA's Project XL criteria. See 60 Fed.
Reg. 27, 282, et seq. (May 23, 1995). The criteriaand the basisfor stating that they are met are
summarized below.

A. Anticipated Superior Environmental Results

While point source pollution has sharply decreased over the last 30 years, sources of non-point
pollution like urban sprawl, road wash, intense agricultura use and storm run off from indudtrid fadilities
like the Shipyard, has steadily increased. In its current form the NPDES program does not have the
tools it needs to address nor+point pollution sources.

The NPDES program was designed to tackle a pollution problem with a discreet point of origin and an
identifiable owner (presumably with the resources to fix the problem.) By definition, non-point pollution
has no discreet point of origin and generdly has no identifiable owner or identifiable resources.

So the resources are directed at point sources while pollution is mostly generated elsewhere. The
current NPDES program has no way to unite the resources with the pollution. This has had the effect
that point source owners are often in the position of spending millions to remove molecules of agiven
pollutant from ther process waters while pounds of the same materia is being washed, more or less
uncontrolled, into the same water body. Developing the tools that the NPDES program needs to
address this problem iswhat this project isdl about.

The superior environmental performance will be measured by changes in water qudity, sediment qudity,
biologica hedth, and biodiverdty within the inlet ecosystem.

Specific sand-done products from this project should include:

1) Watershed, Surface Water Contaminant, Fate and Transport Modd,

10
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The project will refine the receiving water hydrodynamic mode that the Navy developed for Sinclair
Inlet. Thismodd will include fate and trangport for the contaminants determined to be of interest. With
this modd, we will predict whether contaminants leave the inlet, accumulate in the sediments, remain in
the water column, or are bioavailable. In addition to including known point sources, the modd will so
take into account non-point sources. The loading from non+point sources will be calculated using a
land-based watershed model being developed by the Army Corp of Engineerswith EPA input. By
integrating these two models, the project will evaluate the reative impact of various pollutant sources
and run pollutant management scenarios.

2) Totd Maximum Daily Loadings,

A TMDL isaregulatory gpproach to limiting pollutants entering an impaired water body based on
assimilative capacity. The process involves determining how the water body isimpaired, what pollutants
areimpairing it, and then setting a mass loading for the water body over a given time period. Thekey to
an efficient TMDL isto understanding the impact on the biotaiin the system, especidly from non-point
sources. Without this underganding, the TMDL limits are overly conservative and may put an excessve
burden on pollutant generators. This project will provide the chemicd, biologica, and environmenta

risk undergtlanding necessary for the WDOE and other stakeholdersto develop practica and protective
TMDL’sfor the parameters of concern.

B. Anticipated Cost Savings and Paperwork Reduction

The potentid benefits of this project will be redized by focusing resources on wel-defined problems
that have been identified by the ecologica risk assessment, and agreed upon as priorities by the TWG,
PSNS, EPA, WDOE and stakeholders. Our god isto avoid codtly activities that will provide little
benefit to environmenta qudity of Sinclair Inlet. We bdlieve that long term targeting of pollutants thet
pose the grestest risksto Sinclair Inlet will result in the grestest benefit for al concerned.

Integrating existing stakeholder monitoring programs into the project will result in some cost savings.
Converting from existing data collection and reporting requirements to a comprehensive dectronic
database will reduce overdl annua sampling costs and paperwork for al regulated facilities.

The success of this project could bring additiona cost savings through sharing of the project
technologies with other military and civilian shipyards.

C. Stakeholder I nvolvement

Stakeholder involvement is essentid for the success of an ecosystem-wide environmenta program.
PSNS will sponsor an ambitious effort to involve loca stakeholdersin the development of this project
(Section VIl Stakeholder Involvement Process). During Phase | of this project PSNS will form a
Community Working Group (CWG). The CWG will help establish godsfor the future of Sindair Inlet
and act asinformation liaisons for communicating project information to their represented organizations
or communities. In Phasell dl interested stakeholders will be invited to help develop the tools indicated
by the technical phase of this project.

11
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Over the next two years or so0, we estimate that CWG members would need to be able to spend 6 to 8
hoursannualy. During Phase |1 participation will be closer to 8 hours per month for severd months
running.

Stakeholders include any agency, organization, or individud that isinvolved in or is affected by the
decisons made in the management of the watershed. This may include, but not be limited to,
Bremerton and Port Orchard Publicly-Owned Treatment Works, Suguamish Tribe, National Oceanic
and Atmospheric Adminidration, Univerdaty of Washington, and Sate and federd regulaory agencies
mentioned previoudy, as well as other interest groups and private citizens.

As part of the stakeholder involvement, PSNS will issue press reeases, run informationa noticesin the
newspaper, and sponsor public meetings, which began with the initid FPA “kickoff” meeting on June
15, 2000. At this meeting, PSN'S discussed the proposed pilot project and EPA explained the Project
XL process. PSNSin partnership with the EPA and WDOE will hold additiona public meetings based
on public interest or as decided by the direct participants to advise interested members of the public on
the progress being made on the project. The god of this effort isto ensure that concerns and issues
related to the project are documented and addressed.

D. Innovation/Multi-M edia Pollution Prevention

Puget Sound Navd Shipyard has dready developed innovative strategies in marine pollution prevention.
These range from smple but effective housekegping and cleanliness “best management practices’ to
innovative sampling equipment. In this project, PSNS will use an ecologica risk assessment gpproach to
focus pollution prevention strategies directly toward those waste streams having the highest potentid of
adversdy affecting the Sindair Inlet aguatic ecosystem. Both traditiond and innovative technologies will
be evaluated to prevent and/or mitigate pollution in targeted waste streams.

Ecologica risk assessment is an emerging science that, dong with the older science of human health risk
asessment, dmost certainly will be acentral component in the next generation of  environmentd law
and regulation. In fact, federa and regiond regulatory agencies are dready consdering waysto employ
risk based management across severd environmenta programs and across dl media. However, there
are few, if any, examples incorporating this valuable scientific discipline into water qudity regulations.
This proposed pilot project to develop and demongtrate a practica regulatory applicationwill serveasa
benchmark modd. The project would employ the EPA’s Guiddines for Ecological Risk Assessment .
Relevant concepts from other innovative gpproaches such as Watershed Management and Multi-Media
regulation would be incorporated into thisinnovative project.

E. Transferability
PSNS will use reasonable means (e.g., technica publications, conferences and workshops) to

disseminate specific lessons about its Project XL experience subject to their ability to protect
proprietary or confidentia business information against unauthorized disclosure.

12
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While the site conditions and the monitoring plans may vary, the gpproach will be designed so thet it can
be directly gpplied a any marineinlet, estuary, or water body that has a history of ecologica stress.
Thus, the tools devel oped for this project will produce amodd transferable to shipyards, both Navy
and civilian, or to any governmentd or civilian shore-Sde indudtrid facility or stakeholder community
having past or present dischargesinto a marine ecosystem. The overall approach could belimited to a
water body or expanded to an entire watershed. Severd regions and states across the nation are
dready beginning to consder more comprehensive water quaity regulations with smilar approaches,
and the proposed pilot project will be at the leading edge of this movement. Furthermore, some of the
individual products from this project (e.g., datamodd, data reporting specification) will have much
wider gpplicability -- and could potentidly become a benchmark standard for the management of
electronic environmenta data across multiple media.

F. Feasibility

The PSNS Project is technicdly, adminigtratively, and financidly feasble. Technicd expertisein
support of this Project will be provided by EPA, WDOE, universties, federa employees and regulatory
agencies.

EPA’s dternative compliance strategies under Project ENVVEST provide the needed opportunity to
move forward with this risk-based program. PSNS was considered qudified as an gpplicant for an
ENVVEST Pilot Project Proposd, in part, because of the Shipyard’ s experience with previous EPA
Environmenta Leadership Programs. The Shipyard has amature, proactive, and effective
environmental program, as demonstrated by recent environmenta evauations and environmental
awards. PSNS has congderable experience in project management, and would assign a strong
program management team to the proposed pilot project.

G. Monitoring, Reporting, and Evaluation

The Environmentd Divison a Puget Sound Nava Shipyard isrespongble for oversight of the project
and will submit periodic progress reports to DOD, EPA, WDOE, working groups, and stakeholder
groups. Changes proposed in Phase |1 of the project as aresult of the information gained in Phase | will
be proposed in a manner meant to ensure that environmenta risks will not be disproportionately
digtributed. Interested stakeholders will be included in the cregtion and monitoring of the programin
order to ensure changes proposed in Phase |1 achieve thisgod.

H. Shifting of Risk Burden

The project is consstent with Executive Order 12898 which states “ each Federal agency shal make
achieving environmentd justice part of its misson by identifying and addressing, as gppropriate,
disproportionately high and adverse human hedth or environmenta effects of its programs, policies, and
activities on minority populations and low-income populations in the United States and its territories’s”
The proposed pilot project will not impose inequitable environmental or hedlth risks or cost burden to

13
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any ssgment of the population. 1t will, in fact, improve the environmenta hedth of amarine inlet that can
be enjoyed and easily accessed by dl Kitsap County residents and visitors.

VI. PROJECT IMPLEMENTATION

A. L egal Basis

This Agreement states the intentions of the Parties with respect to PSNS Project XL proposa. The
Parties have sated their intentions serioudy and in good faith, and expect to carry out their stated
intentions.

This Agreement does not create legd rights or obligations and is not a contract or an Agency “ action”
such as a permit or arule because this Agreement does not create legd rights or obligations and is not
legdly enforcegble. This Agreement is not subject to judicid review of enforcement. No action or
omission by any party thet is a variance with substantive or procedura provisons of this Agreement, or
that is aleged to be a variance with a provison of this Agreement can serve asthe basis for any clam

for dameges, compensation or other relief againgt any party.”

B. Non-party Participants

It isimportant to note that various aspects of the Project will remain subject to the gpprova of other
regulatory entities even after this Agreement issigned. The parties have actively sought input and
participation from those entities throughout the development of this Agreement and much progress has
been made in darifying the roles each will play in the ongoing process of making this Project possible.

C. L egal M echanism

Due to the two-phase nature of this proposa no specific regulatory flexibility isbeing requested & this
time. Appropriate regulatory flexibility will be identified and negotiated when Phase | of thisproject is
complete. The ability to request regulatory flexibility under this FPA will be restricted to stakeholders
with permitsto discharge into Sindair Inlet.

D. Applicability of Other Laws or Regulations

Except as provided in any rules, permit provisons, Phase || FPA’s or other implementation mechanisms
that may be adopted to implement the Project, the parties do not intend this Project to modify or
otherwise dter the gpplicability of existing or future laws or regulations.

E. Authority to Enter Project Agreement

By sgning this Agreement, EPA, PSNS, and WDOE acknowledge and agree that they have the

respective authorities, discretion, and resources to enter into this Agreement and to implement al of the
gpplicable provisons of this Project.
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Nothing in this agreement shal be construed as obligating any of the parties, their officers, employees, or
agents to expend any fundsin excess of gppropriations authorized for such purposesin violation of the
federa Anti-Deficiency Act (31 U.S.C. Section 1341).

The parties understand that any obligation of appropriated funds under this Agreement and dl future
Addendais subject to the availability of gppropriated fundsin accordance with the requirements of the
Anti-Deficiency Act, 31 U.S.C. Section 1341. If appropriated funds are not available to fulfill the
obligation of the U.S. Navy or the EPA under this Agreement, the parties shal agree to an appropriate
adjustment of the time-schedule or proposal, or the proposal shal be withdrawn.

F. Rightsto Other L egal Remedies Retained

Nothing in this Agreement affects or limits any legd rights EPA, PSNS, or WDOE may have to seek
legd, equitable, civil, crimind or adminigrative relief regarding the enforcement of present or future
gpplicable federa and state Statutes, rules, regulations, codes or permits.

Although PSN'S does not intend to challenge actions implementing the Project that are congstent with
this Agreement, PSNIS reserves any right it may h