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|. Introduction to the Agreement
A. Project Signatories

The Project Signatoriesto this Final Project Agreement (FPA or Agreement) are the Internationa
Paper Company, Androscoggin Mill (1P) located in Jay, Maine, the U.S. Environmentd Protection
Agency (EPA), the Maine Department of Environmenta Protection (ME DEP), and the Town of Jay,
Maine. All of thoseligted are referred to collectively as“Project Signatories,”  the three regulatory
agencies mentioned above are referred to collectively as“the Agencies.”

B. Purpose of the XL Program

This FPA dates the intentions of the Project Signatoriesto carry out apilot project as part of EPA’s
“Project XL” which tests innovative gpproaches to environmenta protection. Project XL isan EPA
initiative to test the extent to which regulaory flexibility, and other innovative environmenta gpproaches,
can be implemented to achieve both superior environmenta performance and reduced economic and
adminigrative burdens. (See 60 FR 27282).

C. Purpose of thisFPA

This FPA isajoint statement of the Project Signatories plans and intentions with respect to the
Internationa Paper Predictive Emisson Monitoring System XL Project (“IP XL PEMS Project”). This
FPA outlinesthe details of how this project will be implemented and measured and sets forth the
regulatory flexibility -- specificdly the Testing Agreement and a State Implementation Plan (SIP)
Amendment -- that are necessary to implement this project.

This FPA setsforth the plans of the Project Signatories and represents the firm commitment of each
sggnatory to support the XL process, to implement the necessary regulatory flexibility in atimely fashion
and to follow the terms of this FPA. This FPA is not, however, intended to create legd rights or
obligations and is not a contract, afind agency action or aregulatory action such as a permit or rule.
This FPA does not give anyone aright to sue the Project Signatories for any dleged falure to
implement its terms, either to compel implementation or to recover damages.

This FPA and materids relating to this project are available on the Project XL Web Site at
WWW.epa.gov/projectx.

II. Description of the Project

Internationa Paper’s Androscoggin Mill (IP) located in Jay, Maine s proposing to develop, test and

International Paper PEMS XL Project
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implement a computer modd that can accuratdy predict pollutant emissions on acontinuous bags. The
computer mode which P proposesto develop is called a Predictive Emissions Monitoring System
(PEMS). The project proposes to develop and subsequently install the PEMS on IP s waste fuel
incinerator (WFI) —whichisatype of boiler that burns paper mill waste products including wood chips,
pelletized paper, dudge, bark and 1.8% sulfur fud to produce steam. The PEMS would modd the
relationship between the WFI operating conditions (which include variables such as burn rate and fue
type) and emissions rates to continuoudy predict pollutant emissons. Pollutants that are emitted from
the WFI and that will be modeled as part of this XL Project include particulate matter (PM), SO,,
NOx, CO, and CO.

PEMS have been developed and implemented for simple stacks such as gasfired boilers, but have had
very limited gpplication for complex, saturated stacks such aswaste fud incinerators. While continuous
emission monitors (CEMs) are currently required by IP slicense for SO, and NOx emissons from the
WHI, currently, there are no federdly-approved methods for continuoudy monitoring particulate matter
from saturated stacks. (PM emissions from the WFI are currently subject to annua stack tests) Thus,
one of the primary objectives of this project is to determine whether the PEM S technology can be used
to provide such continuous information for PM emissons from a complex, saturated stack. If the

PEMS are determined to be successful, ME DEP would submit, and EPA would intend to approve, a
SIP amendment that would alow PEMS to become the approved continuous monitoring method on the
WFHI for al emisson sources.

There are severd other important objectives of this XL project, some of which could have broad
goplicability. Firgt, the PEM S technology will alow [P to optimize stack emissions and production
rates by developing alinkage between emission rates and production rates and the operating
parameters that affect them. Second, by identifying continuous emisson levelsand key operating
parameters, the PEM S would provide instant compliance information, allowing mill operatorsto
proactively prevent potentia non-compliance Stuations and stay within permitted limits. If the PEMSis
effective, corrective actions would thus be triggered before an exceedence occurred and potential
violationswould be avoided. Thistype of proactive compliance is not possible when using traditiona
CEM systems and stack tests; such “end-of- pipe’-type monitors identify violations, but only after the
release has dready occurred.  Findly, if successful, the PEM S technology might be transferable to
other complex sources of air pollution, including stacks with high moisture content.

Aspart of this project, IP is aso making avoluntary commitment to maintain dl emissons from the
WHI at or below 90% of its license limits once the PEM S are implemented and formd vaidation has
occurred. (See Appendix 1 for excerpt of relevant portion of IP' s exigting Sate license). To implement
this XL Project, and as discussed more fully in the next section, |P requests two types of regulatory
flexibility. In order to adequately develop the PEM S computer modd, 1P must be able to exceed,
under controlled and limited circumstances, its license limits on the WFI. The ability to exceed license
limits during modd development, validation and cdlibration isthe only way that 1P can ensure thet the

International Paper PEMS XL Project
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PEMS mode will accurately predict actua exceedencesif they occur once the PEMS are operating.
The document that embodies the terms and limitations of any potential exceedencesisthe Testing
Agreement which is attached as Appendix 2 and any terms that are more stringent than, but not
inconggtent with, the Testing Agreement as set forth in a Testing Agreement Letter Sgned by ME DEP.

(Appendix 3).

The second type of flexibility that IP seeksisa SIP amendment that will dlow IP, if they make dl the
necessary showings as set forth in the next section, to replace their continuous emission monitors
(CEMs) with the PEMS. Further, IP agrees, and the SIP amendment will state, that once the SIP
amendment is gpproved by EPA, data generated by the PEM S as well as any other credible evidence
of non-compliance, may be used in any action to determine compliance with the emission limits on the
WHI.

After the signing of the FPA, IP, consistent with the terms set forth in the Testing Agreement and Test
Plan (attached as Appendix 4), will develop the PEMS computer modd. This process is expected to
take at least Sx months. Thereafter, the PEM S will be subject to three Formal Vaidation Tests and
one Annua Mode Specifications Test to confirm the accuracy of the PEMS. These testswill be used
in conjunction with other factors identified by EPA, ME DEP, the Town of Jay and other stakeholders
to evaluate the success of the project. (See Section 1V.G and Section 4 of the Test Plan which discuss
monitoring and evaluation of the project in greater detail).

I11. Regulatory Relief Requested
International Paper seeks regulatory flexibility in two areas:

A. Testing Agreement -- For Potential Exceedences During PEM S Development,
Validation and Calibration

IP requests flexihility to exceed WH emission limitsin order to fully develop, test and calibrate the
PEMS technology. These scheduled exceedences are critical so that IP, EPA, ME DEP, the Town of
Jay and stakeholders can confirm the PEMS' ability to identify license exceedences. If, during model
development, the PEM'S mode is not presented with examples of what condtitutes an exceedence, it
will have no way of identifying such exceedencesiif they actudly occur during use of the PEMS. A
PEMS can interpolate data; it cannot extrgpolate. Thus, data points outside the system’s * experience’
would be blind spots.

The terms that apply to any potential exceedences are st forth in the attached Testing Agreement, the
terms of which are incorporated by reference into this FPA. (Attached as Appendix 2). ME DEP has
issued aparale agreement in the form of a Testing Agreement Letter to IP. (Attached as Appendix 3).
The Agencies intend for both agreements to provide IP with the same leve of flexibility to exceed WH

International Paper PEMS XL Project
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emisson limits for the purposes st forth in the FPA. 1P must comply, however, with the more stringent
requirements of EPA’s Testing Agreement, unless additiona requirements or limitations that are not
incongstent with this agreement are explicitly or implicitly required through implementation of Mane's
Tedting Agreement Letter. Thus, |P may permissibly exceed license limits on the WFI only during the
time frames and in accordance with the exact terms as set forth in the Testing Agreement and Test Plan
(the latter is attached as Appendix 4). P shall operate the WFI in compliance with al gpplicable
regulatory requirements at al other times during the project term. While the Testing Agreement should
be consulted for the applicable and exact terms that have been negotiated and agreed to, the most
ggnificant of itsterms provide that:

1 It gpplies only to emissons from the WFI -- specifically PM, SO,, NOx, CO, and
CO;

2. All testing shall be conducted consstent with the Test Plan which is gppended to the
Testing Agreement (and is attached to this FPA as Appendix 4);

3. IP agrees not to violate Nationd Ambient Air Quality Standards (NAAQS);

4, The Testing Agreement has a thirty-month term that can be extended by agreement of
al the sgnatories to the Testing Agreemernt;

5. The exceedences may occur only during model development, validation and
cdibration (and thus, EPA and the Town of Jay will have notice of when such
exceedences may occur); and that

6. Termination of the Testing Agreement may occur by any sgnatory. Specificaly, EPA
may terminate testing at any time if EPA determines that conditions exist which may
cause aviolation of NAAQS or present an imminent and substantial endangerment, or
for fallure to test in amanner consstent with the Testing Agreement or the Test Plan or
for other cause shown. P, may in its discretion, terminate the testing at any time and
without cause.

B. SIP Amendment — Removal of CEMs and Stack Testing Requirements

IP asks for regulatory flexibility in the form of replacement of stack testing and Continuous Emissons
Monitoring (CEM) requirements with PEM S if the PEM S is determined to be reigble in providing a
predictive measurement of relevant pollutants. Specificdly, as set forth in IP slicense and other
applicable requirements, IP must currently monitor SO, and NOx with CEMs technology. Stack tests
must currently be performed every year for PM.

International Paper PEMS XL Project
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Prior to providing such regulatory flexibility, EPA, ME DEP and the Town of Jay will determine,
consgtent with the purpose of Project XL to test innovative approaches to achieving superior
environmentd results, whether the tests performed pursuant to the Testing Agreement demondtrate that
the PEMS provides equivadent environmental protection to CEMS, including equivaent rdliahility,
sufficient to go forward with the experimenta XL project.t In determining reiability, EPA, ME DEP
and the Town of Jay will consider, among other things, the margin of error based on EPA’s
performance specifications? and the PEMS s ability to meet periodic quaity assurance tests.

As st forth in the Test Plan (Sections 1.5, 4.5-4.5.2), the PEM S will be developed and tested
according to the following gpproximate time frame (which may vary due to weether and operating
conditions) which will commence after the Sgning of the FPA. EPA, ME DEP, the Town of Jay and
other stakeholders will andyze these test results to determine whether the PEM S have been successful:

-Month 0 IP gives two-week written notice to EPA, ME DEP and Town of Jay that
PEMS modd development is set to begin.

-Months1-6  Development of PEMS Moddl.

- Month 7 Formal Validation Test Number 1 (see Test Plan 4.5.1).

-Month 10 Formal Validation Test Number 2 (see Test Plan 4.5.1).
-Month 13 Formal Validation Test Number 3 (see Test Plan 4.5.1).

-Month25  Annua Modd Specifications Test (see Test Plan 4.5.2).

-Month 26 Project Completion: EPA, ME DEP, Town of Jay, stakeholders determine
success/falure of project.

At the conclusion of the Annua Model Specifications Test, the PEMS should achieve & least the

1 “A project that is not at least equivaent, based on the factors discussed in Tier 1, can not be
congdered superior overdl. Tier 2 isan examination of factors, both quantitative and quditative, that
lead EPA to judge that a project will produce a superior level of environmental performance that merits
testing the innovation being proposed.” 62 Fed. Reg. 19872, 19874 (April 23, 1997).

2 See Example Performance Specifications - Example Specifications and Test Procedures for
Predictive Emisson Monitoring Systems’ (EPA Draft Document, 1996) incorporated by reference into
the Test Plan.

International Paper PEMS XL Project
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objectives outlined in IP s project gpplication to:

1 Develop amodd based on the PEMS red-time results to provide feedback on
operation controls of the waste fuel incinerator to reduce emissons. The model should:

a Numericdly correlate operating parameters to emission raes,
b. Accurately predict emisson rates on a continuous bas's,

c. ldentify optima operating conditions to achieve decreased emission rates
while maintaining efficient production; and

d. Provide darmsto provide immediate notification of potentia exceedences,.

2. Meet the PEM S performance specifications for predicting particulate and other
pollutant emissions on a continuous basis using process operation data and a high order,
nonlinear regresson mathematica model using an advanced neurd network; and

3. Assure that no exceedences of permit limitswill occur from the WFI (except as
contemplated for periods of development, vaidation and caibration under the Testing
Agreement).

In the event that sufficient data are not generated, EPA may require additiond testing. If at the end of
the Annual Model Specifications Test, the PEM S is determined to be successful based upon the above
criteria, EPA, ME DEP and the Town of Jay intend to take appropriate actionsto grant the
experimenta regulatory flexibility, subject to public notice and congderation of public comments, and to
continuing quality assurance and other requirements after operations begin.

Specificdly, if the PEMS is determined to be successful based on the above criteria, ME DEP will
submit to EPA a SIP amendment, which EPA intends to approve as expeditioudy as possible, to dlow
| P the option of removing CEMs which are currently required by existing regulations and requirements
for SO, and NOx.  Until the SIP amendment is formally approved by EPA, CEMs and PEM S will
operate concurrently.

The Project Signatories agree that if 1P makes the necessary showing as outlined above, the SIP
amendment will3, subject to al necessary public notice and comment procedures:

3The SIP Amendment will also close-out an existing Consent Decree (U.SA v. International
Paper, Sate of Mainev. Internationa Paper, Civ. Nos. 89-0172-B, 89-0171-B), the terms of which

International Paper PEMS XL Project
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1. Offer 1P the choice of removing CEMsfor SO, and NOx and implementing PEM S for
SO, NOx and PM;

2. Provide that PEM S data for al emissions from the WH may be used as evidence
probative of compliance with emission limitations on the WH . Other credible evidence
of compliance with regulatory requirements will remain available in al proceedings,

3. Replace the requirement to stack test (assuming PEM S isimplemented by IP) for
particulate matter emissions every two years, and

4, Require an annud test and/or other appropriate continuing quality assurance
requirements for the PEM S that would be analyzed by ME DEP.

V. Project XL Acceptance Criteria
A. Anticipated Superior Environmental Performance

The primary god of this XL Project isto develop an innovative state-of-the art monitoring system.
Therefore, the primary environmental benfit is the increased information on environmenta emissons,
particularly particulate emissions. Table 1 shows exigting pollutant monitoring requirements for the WH
as secifiedinthe IP' s licenseissued by ME DEP. As shown, when the PEMS isin place, monitoring
frequency for particulate matter will increase significantly. For particulate matter, implementation of
PEMS will result in an increase to gpproximately 480,000 data points (8,000 hourslyear (this assumes
down-time of 10%) x 60 data points’hour) from the currently-required four. Thisimproved information
on PM emissions represents a Sgnificant contribution to increasing emisson information on a
commonly-emitted pollutant. In addition, monitoring requirements and emission predictions for CO and
CO, increase from none to continuous. Monitoring frequency would remain the same for NOx and
SO..

Tablel
Pollutants Current Current PEMS Changein Additional Info
Monitoring Monitoring Output Freguency Provided by
M ethodolog Frequency Frequency PEM S System
y

have been, and continue to be, met by IP. ME DEP will submit a SIP amendment to close out this
decree, even if this project does not result in a SIP amendment for the PEMS.

International Paper PEMS XL Project
1-19-00 9



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Particulate | Annual Stack (comprised of ) | Approx. 8000 | Increasesto Minute-by-minute
M atter Test 4 one-hr hrs x 60 data 480,000 data | operationa and
tests/yr points’hr points from 4 | emissions data
Nitrogen CEM and Continuous,* Continuous* Remains the Minute-by-minute
Oxides RATA end-of-pipe Same operational data
Sulfur CEM and Continuous,* Continuous* Remains the Minute-by-minute
Dioxide RATA end-of-pipe Same operational data
Carbon Stack Test Annua Approx. 8000 | Increasesto Minute-by-minute
Monoxide hrs x 60 data 480,000 data | operationa and
points/hr points from 4 | emissions data
Carbon None** N/A Approx. 8000 | Increasesto Minute-by-minute
Dioxide hrs x 60 data 480,000 data | operationa and
points/hr points from 0 | emissions data

(*) CEMs data is collected in one minute increments and this frequency would likely be continued when
converted over to PEMS.

(**) not monitored

Currently applicable requirements require traditiona end-of-pipe periodic stack testing and CEMs
which are designed to record both compliance and non-compliance with permit limits when aviolation
actually occurs. With this system, there is no opportunity to prevent or lower emissions at the time of
measurement. By identifying key operating parameters, the PEMSwill dlow IP to directly correlate the
relationship between varying operationd parameters, to provide ingant compliance information and
predict emissons at the WFI, and will allow IP to take action to adjust emissons before the
exceedence actualy occurs.

Findly, as part of this project, |P agrees to voluntarily commit to maintain operations at aleve equd or
less than 90% of its maximum permitted emission limits. 1P will atempt to accomplish this commitment
by optimizing production so that emissons decrease while production remains the same or increases.
[P will report to EPA on the status of this voluntary commitment every sx months in the project satus

report.

B. Cost Savings, Paperwork Reduction and Operational Flexibility

International Paper anticipates spending in excess of $200,000 to complete the PEMS. Thisedtimate is
for direct outside services labor, testing and reporting. 1t does not include mill labor and professond
time to complete the project. A budget has been established to fund the project, and labor time has
been dlocated accordingly.

International Paper PEMS XL Project
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The estimated annua savings are about $20,000 per year in expenses. These savings will be achieved
through a reduction in maintenance and paperwork associated with existing NOx andSO, CEMs.
Modification of annud stack testing may provide additiond savings of $20,000 per year. Cepitd cost
avoidance will be about $50,000. These savings will be redlized by eimination of the future necessity
to purchase CO and PM CEMs.

C. Stakeholder Involvement and Support

The stakeholder process is essentid to the potentia success of this XL Project and its appropriate
evauation, including the modd vaidation process. Significant state and loca support have been
instrumenta in the development of this project. The State of Maine and Town of Jay are both Project
Signaoriesto this Agreement. As such, severd of their offices have been involved with the
development and implementation of this project including: the Commissioner of ME DEP, the ME DEP
Air Bureau, members of the Town of Jay Planning Board, Town of Jay Sdectmen and the Town of Jay
Code Enforcement Officer. The Penobscot Indian Nation has participated actively in this project. The
Franklin County Soil and Water Didtrict has aso been invited to participate directly in the process.
Potentid non-governmenta stakeholders include, but are not limited to: Maine Lung, Environment
Northeadt, Alliance for Environmenta Innovation and Western Mountain Alliance and the Jay High
School Science Club.

Industrial member associations who have been asked to participate actively include: the Maine Pulp and
Paper Association, Nationd Council of Air Stream Improvement, certain emission monitor
manufacturers, and members of the American Forest and Paper Association. Other organizations will
be welcomed as active participantsif they are willing to dedicate the time for meaningful participation.

Comments from al other organizations and individuas are welcomed throughout the stakehol der
process. In paticular, dl stakeholders, including the generd public, have been and will continue for the
life of the project to be, notified through the local newspaper and through local radio announcements of
mesetings and the availability for review of documents, meeting notes and technica data generated
during project implementation and testing. The stakeholder group will aso be invited to participate and
observe the work during project implementation.

D. Innovative Approach and Multi-media Pollution Prevention

The IP XL Project isinnovative from technical, scientific and regulatory perspectives. PEMS are an
innovative technology that provide vauable continuous information on particulate maiter and other
pollutant emissons. While PEM S have been developed for smple stacks (such as gas-fired boilers),
they have had very limited application for complex stacks such aswaste fud incinerators. This

proposa would seek to develop and use PEM S to estimate PM and other pollutant emission rates from
acomplex saturated stack. Thiswould be one of the first gpplications of thistechnology to such a

International Paper PEMS XL Project
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complex emisson source. Successful implementation of this project would provide continuous
information on PM emission rates for sources that — to date— have no federaly-approved methods to
monitor particulate matter on a continuous basi's from saturated stacks. Perhaps more importantly,
PEMS can provide alinkage between emission rates and the operationd parameters that affect them.

The IP XL Project will promote pollution prevention both through identifying source reduction
opportunities for preventing pollution at its source and through setting voluntary godsto reduce
emissons through preventative measures. Traditional monitoring techniques are often considered “end-
of-pipe’” and measure emissons but do not provide information on operationd parameters affecting the
emissions or how to reduce those emissions. The PEM S identifies operating parameters and uses them
to predict emissons and link them to Satistically sgnificant parameter settings. The operator can then
use thisinformation to decrease emissions while maintaining production. Understanding the rdaionship
between process variables and subsequent emissonsis one of the first epsin pollution prevention
planning. To that end, as discussed in Section 111.A, IP aspires, as part of the project, to reduce
emissons from the WH by 10 percent of permitted limits.

E. Tranderability of the Approach to Other Entitiesor Sectors

This project contains severd dementsthat will potentidly be trandferable. If successful, it will hep
demondtrate that PEM S technology may be transferable to “complex” boilers, kilnsand incinerators,
rather than only the gas-fired boilers where PEM S are currently being used on alimited bass. A
successful modd will aso provide information to industry on how best to operate efficiently while
emitting the least amount of pollution possble. In addition, a successftul PEMS modd could have
gpplicability to other sources of air pollution including stacks with high moisture content or those
seeking to optimize operationd controls while reducing emissons. Findly, even if thisproject is
determined not to be successful, it will provide important technical data on the limitations on the use of
PEMS on complex, saturated stacks, or areas where further development is needed.

F. Feasbility of the Project

IP has the financia capability, personnd and senior management commitment necessary to implement
the dements of the IP XL Project.

The Agencies, by signing this FPA, agree to support the project, subject to any public review
procedures necessary to implement the legal mechanism for the project.

G. Monitoring, Reporting, Accountability, and Evaluation Methodsto be Used

EPA expects, and the rest of the Project Signatories agree, that project information will be made
available to sakeholdersin aform that is accessible and easy to understand. As described more fully in

International Paper PEMS XL Project
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the Test Plan, (see Section 4.8 -- Reports, Documents and Submissions), P will make dl data from
the development, implementation and cdibration of the PEMS available to sakeholders. Specificaly,
as st forth in the Test Plan (Section 4 -- PEMS Evauation), the PEM S will be evaluated using EPA
PEMS Modd Specifications. Further, to evauate the ongoing accuracy of the PEMS, 1P will perform
an Annua Mode Specifications Test prior to project completion. (Test Plan, Section 4.5.2). Any
information claimed to be confidentia business information (CBI), disclosed by IP or otherwise
discovered as aresult of the testing, shall be treated in accordance with the regulations set forth in 40
C.F.R. Pat 2.

All reporting datawill aso be posted on the web site at www.ipwfixl.comfor this project.

H. Avoidance of Shifting the Risk Burden to Other Areasor Media
The implementation of PEMS on the WH, if successful, will dlow 1P to provide information on
continuous emissions of PM and to optimize emissons and reduce the chance for accidenta
exceedences. No shifting of the risk burden will occur.
V. Intentions and Commitments of Project Signatories
As discussed more fully within this FPA and documents attached to this FPA, 1P agrees to:

1. Develop, implement and evauate the PEM S in accordance with the terms of this FPA,

the Tegting Agreement, the Test Plan and in accordance with any future SIP

amendment;

2. Supply monitoring and summary reports on project progress, as more fully set forth in
Section V.G and the Test Plan,

3. Invoke the necessary process adjustments when predicted emissions approach 90
percent of permitted limits on the WH; and

4, Voluntarily commit to keep emissions from the WFI at #90 percent of permitted limits
for the duration of the project term.

As discussed more fully in the FPA, the Agencies agree to:
1 Follow the terms of the Testing Agreement (see Appendix 2); and
2. Undertake the necessary procedures as expeditioudy as possible, subject to dl

necessary notice and comment procedures, to finaize a SIP amendment for IP as
discussed more fully in Section 111.B.

International Paper PEMS XL Project
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VI.  Legal Basisfor the Project
A. Authority to Enter Into the Agreement

By dgning this Agreement, EPA, ME DEP and the Town of Jay, and IP acknowledge and agree that
they have the respective authorities, discretion and resources to enter into this Agreement and to
implement al gpplicable provisons of this Project, as described in this Agreement.

B. Legal Effect of the Agreement

This Agreement states the intentions of the Project Signatories with respect to IP sPEMS XL Project.
The Project Signatories dtate their intentions serioudy and in good faith, and expect to carry out their
dated intentions.

This Agreement initself does not create or modify legd rights and obligations, is not a contract or a
regulatory action such as a permit or rule, and is not legdly binding or enforceable againgt any Project
Signatory. Rather, it expresses the plans and intentions of the Project Signatories without making those
plans and intentions binding requirements. This appliesto the provisons of this Agreement that concern
procedura aswell as substantive matters. Thus, for example, the Agreement establishes procedures
that the Project Signatories intend to follow with repect to dispute resolution and termination (see
Sections VIILE and VII.A). However, while the Project Signatories fully intend to adhere to these
procedures, they are not legally obligated to do so.

The Agencies intend to propose for public comment the SIP amendment needed to implement this XL
Project. Any rules, permit modifications or lega mechanisms that implement this Project will be
effective and enforceable as provided under applicable law.

This Agreement is not a“fina agency action” by EPA or Maine DEP, because it does not creete or
modify legd rights or obligations and is not legdly enforceable. This Agreement itself is not subject to
judicid review or enforcement. Nothing any Project Signatory does or does not do that deviates from
aprovison of this Agreement, or that is alleged to deviate from a provison of this Agreement, can
serve as the sole basis for any claim for damages, compensation or other relief againgt any Project
Signatory.

C. Other Lawsor Regulations That May Apply

Except as provided in the legd implementing mechanisms for the XL Project, the Project Sgnatories do
not intend thet this Final Project Agreement will modify any other exigting or future laws or regulations.

D. Retention of Rightsto Other Legal Remedies
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Except as expresdy provided in the legd implementing mechanisms described in Section 111, nothing in
this Agreement affects or limitsEPA’s, IP's, ME DEP s or the Town of Jay’s legd rights. These
rightsinclude legd, equitable, civil, crimind or adminigrative cdlams or other rdief regarding the
enforcement of present or future gpplicable federa and Sate laws, rules, regulations or permits with
respect to the facility.

Although IP does not intend to chalenge agency actions implementing the Project (including any rule
amendments, permit actions or other action) that are consstent with the Agreement, |P reserves any
right it may have to gpped or otherwise chalenge any EPA, ME DEP or Town of Jay action to
implement the project. With regard to the legd implementing mechanisms, nothing in the Agreement is
intended to limit IP sright of adminigtrative or judicid gpped or review of those legd mechaniams, in
accordance with the applicable procedures for such review.

VIl. FPA Implementation I ssues
A. Withdrawal From or Termination of the FPA

Because this FPA is not legdly enforcesble, no Project Signatory may be legdly compelled to continue
with the IPPEMS XL Project. However, it isthe desire of the Project Signatories for the FPA to
remain in effect and be implemented as fully as possible, and it is not their intent to terminate or
withdraw from the FPA unless thereis a compelling reason to do o.

The Project Signatories agree that appropriate grounds to seek withdrawa from the FPA could
include, but are not limited to:

1. Subgtantia failure by any party to the Agreement to: @ comply with the provisions of
the implementing mechanisms for this Project, or b) to act in accordance with the
provisons of this Agreemernt;

2. Subsgtantia failure of any party to the Agreement to disclose materid facts during
development of this Agreement;

3. Subgtantid failure of the XL Project to provide superior environmenta performance
conggtent with the provisons of this Agreement;

4, Enactment or promulgation of any environmentd, hedlth or safety law or regulation after
execution of the Agreement, which renders the Project legdly, technicadly or
economicaly impracticable; and/or

5. Decison by USEPA or ME DEP to reject the transfer of the Project to a new owner
or operator of the fecility.
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US EPA, ME DEP and the Town of Jay do not intend to withdraw from the Agreement unless actions
by IP condtitute a substantia failure to act congstently with intentions expressed in this Agreement and
its implementing mechanisms. 1P will be given notice and a reasonable opportunity to remedy any
“subgtantia failure’ before EPA’s, ME DEP s and/or the Town of Jay’swithdrawd. If thereisa
disagreement between the Project Signatories over whether a“ substantial faillure” exists, the Project
Signatories will use the dispute resolution mechanism set forth in Section VII1.E of this Agreement. US
EPA, ME DEP and the Town of Jay retain their discretion to use existing enforcement authorities,
including withdrawa or termination of this Project, as appropriate. 1P retains any exigting rights or
abilitiesto defend itself againgt any enforcement actions, in accordance with applicable procedures.

B. Proceduresfor Withdrawal or Termination of the FPA

The Project Signatories agree that the following procedures will be used to withdraw from or terminate
the Project before expiration of the Project term. They dso agree that the implementing mechanism(s)
will provide for withdrawa or termination consstent with these procedures.

1 Any Project Signatory that wants to terminate or withdraw from the Project is expected
to provide written notice to the other parties at least Sixty (60) days before the
withdrawa or termination.

2. If requested by any Project Signatory during the sixty (60) day period noted above, the
dispute resolution proceedings described in this Agreement may be initiated to resolve
any dispute relating to the intended withdrawd or termination. If, following any dispute
resolution or informal discusson, a Project Signatory still desires to withdraw or
terminate, that Project Signatory will provide written notice of find withdrawa or
termination to the other Project Signatories.

If any agency withdraws or terminates its participation in the Agreement, the remaining
agencies will consult with P to determine whether the Agreement should be continued
in modified form, consistent with applicable federa or sate law, or whether it should be
terminated.

3. The procedures described in this Section apply only to the decision to withdraw or
terminate participation in this Agreement. Procedures to be used in modifying or
rescinding any legd implementing mechanisms will be governed by the terms of those
legad mechanisms and gpplicable law.

C. Modification of the FPA
This Agreement may be modified by mutua agreement of dl of the Project Signatories a any time

during the duration of the Project. Any substantial modification will be subject to notice and comment
in the Federa Register and must comport with XL acceptance criteria. The Project Sponsor will aso
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provide notice to stakeholders to solicit, and incorporate to the extent feasible, their input on any
proposed modifications prior to publication or notice of availability in the Federal Register. The Project
Signatories recognize that modifications to this Agreement may aso necessitate modification of the legd
implementing mechanisms or may require the development of new implementation mechanisms.

D. Duration of the Agreement

This Agreement will be in effect for no longer than four years from the date of the Sgning of the FPA,
unlessit isterminated earlier or extended by agreement of dl Parties. (If the FPA is extended, the
comments and input of stakeholders will be sought and a Federd Register Notice will be published.)
Any Project Signatory may terminate its participation in this Project a any time in accordance with the
procedures st forth in Sections VIl A,B of thisFPA.

E. Dispute Resolution

Any dispute which arises under or with respect to this Agreement will be subject to informd
negotiations between the Project Signatories to the Agreement.  The period of informa negotiations
will not exceed twenty (20) calendar days from the time the dispute is first documented, unless that
period is extended by awritten agreement of the parties to the dispute. The dispute will be considered
documented when one party sends a written Notice of Dispute to the other parties.

In the event that the parties cannot resolve a dispute through informa negotiations, the parties may
invoke non-binding mediation by setting forth the nature of the digpute with a proposal for resolution to
the Regiond Administrator for EPA Region I. Prior to the issuance of an opinion, the Regiond
Adminigtrator may request an additiond, informa mediation hearing. If S0 requested, the Regiond
Adminigrator will attempt to resolve the dispute by issuing awritten opinion that will be non-binding
and does not condtitute find EPA action. If this effort is not successful, the parties till have the option
to terminate or withdraw from the Agreement, as set forth in Section VII A,B.

F. Transfer of Project Benefits and Responsibilitiesto a New Owner

The parties expect that the implementing mechanisms will dlow for atransfer of IP s benefits and
respong bilities under the Project to any future owner or operator upon request of 1P and the new
owner or operator, provided that the following conditions are met:

1 [P will provide written notice of any such proposed transfer to the EPA, ME DEP
Town of Jay at least ninety (90) days before the effective date of the transfer. The
notice is expected to include identification of the proposed new owner or operator, a
description of its financid and technica capability to assume the obligations associated
with the Project, and a statement of the new owner or operator’ s intention to take over
the respongibilitiesin the XL Project of the existing owner or operator.
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2. Within forty-five (45) days of receipt of the written notice, the Project Sgnatories
expect that EPA, ME DEP, and Town of Jay, in consultation with stakeholders, will
determine whether: a) the new owner or operator has demonstrated adequate
cagpability to meet EPA’ s requirements for carrying out the XL Project; b) iswilling to
take over the responghilitiesin the XL Project of the existing owner or operator; and )
is otherwise an appropriate Project XL partner. Other relevant factors, including the
new owner or operator’s record of compliance with Federa, State and local
environmenta requirements, may be consdered as well.

It will be necessary to modify the Agreement to reflect the new owner and it may aso be necessary for
EPA, ME DEP, and the Town of Jay to amend the implementing mechanismsincluding the Testing
Agreement (subject to applicable public notice and comment) to transfer the legd rights and obligations
of IP under this Project to the proposed new owner or operator.

G. Project Completion or Termination
1 Project Completion if PEM S Found to Be Successful

In the event that the PEM S are determined to be a success after an analysis of the Annua Model
Specifications Test by the Project Signatories, ME DEP will submit a SIP amendment that, among
other things as discussed more fully in Section 111.B, alows IP the choice of usng PEMS (or CEMS)
after termination of this XL Project. This XL Project will be terminated upon gpprova by EPA of the
SIP amendment and implementation of any other necessary mechanisms by ME DEP.

2. Early Withdrawal, Termination or Project Failure

In the event of early withdrawal, termination or project failure as determined by the Project Signatories
after an andysis of the Annua Mode Specification Test, and where |P has made efforts in good faith,
IP agreesthat it will continue to use CEMS and comply with al stack test requirements as required by
al applicable federd, state and locd regulations. If determined to be necessary by the Agencies, IP will
be required to submit a plan that sets forth the stack testing schedule to be undertaken after project
termination.

H. Periodic Review

The Partieswill confer, on a periodic basis (including schedules set forth in the Test Plan) to assess
progress in implementing the XL Project. Unlessit is agreed otherwise, a Periodic Performance
Review Conference by the Project Signatories will take place a least every Sx months. The six month
status reports may take the place of the conference, if agreed to by the Project Signatories. Not later
than thirty (30) days following the conference, EPA will post a summary of the minutes and/or satus
reports to the IP XL Web Page and will provide identified and local stakeholders with a copy of the
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summary minutes. Any additiona comments of stakeholders will be reported to EPA, ME DEP and
the Town of Jay.

The Agencies will review and evauate the reports submitted by IP and the results of their independent
ingpections and audits, and determine whether the regulatory modd for PEM S piloted in this XL
Project should be proposed as a national model.

|. Effective Date

This FPA is effective on the date it is dated and Sgned by EPA’s Regional Administrator for Region .
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