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P.O Box 189 « Warner Springs, CA 92086
(760) 782-0711 » Fax (760) 782-2701

Felicia Marcus. Regiopal Administrator

1].8. Environmental Protection Agercy, Region IX
75 Hawthorne Street

San Fmancisco, CA 94105

Doug Mc Danjel, Air Division Tribal Teamn Leader
U.S. Enviropmental Protection Agency. Region 1X
75 Hawthorne Street

San Francisco. CA 94105

October 20, 2000

Los Coyotes Band of Indians

RE: 8-HOUR QZONE STANDARD DESIGNATION FOR THE LOS COYOTES

BAND OF INDIANS

Dear Ms. Marcus and Mr, Mc Danpiel,

The Los Coyotcs Band of Indians (hercin after Los Coyotes) has received the draft
document, “Guidance on 8-Hour Qzone Designation for Indian Tribes™(referenced herein
as “Guidance for Indian Tribes™). Dated July 17, 2000. this document directs imerested
Tribes 1o make recommendations for designating their lands as atiainmeont, unclassifiable.
or nonattainment. with the 8-Hour Ozone National Ambient Air Quality Standards
(NAAQS) by September 30, 2000. We have also received the “Boundary Guidance on Air
Quality Designations for the 8-Hour Qzone Designation for Indian Tribes" (referenced:

_herein as “Boundary Guidance™). and the mermorandum extending that deadline 10 October
31, 2000. This leteer responds 10 that direction and recommends that the land within the

exterior boundaries of the Los Coyotes Reservation be designated as
altainmeny/unclassifiable.

Los Coyotes is a federally recognized Indian Tribe. The Los Coyotes Indian
Reservation was established on Jupe 19, 1900 under the authority of the Act of January 12.
1891, lands were previously setl-aside for Los Coyotes under the Executive Order of May
5. 1889, with additional lands provided by the Execurive Order of April 13. 1941. Los
Coyotes has approximately 290 Tribal members, but the on reservation population is only

90 persons.

Los Cayotes occupies a Reservalion of 25.049.63 acres in northeast San Diego
County, Califormia. approximately 70 miles northeast of the City of San Diego. Los
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Coyotes is locared in a rural area and is itself a rural community. The reservation is
bordered by Cleveland National Forest lands to the West and North, Anza Borreyo State
Park lands to the North suxxd East, Bureau of Land Marmagement lands to the South, and
Vista Imigation Water Disirict lands to the South and West, with a very small area of
privately held land on the western boundary. The closest significant urban ares is
Escondido. California, lacated approximately 48 miles southeast of Los Coyotes. There
ACe NO major or minor air pollution sources locmed on or adjacent to 1he reservation. The
largest category of air pollution on Les Coyotes is Particulate Maier, from approximatcly
cighteen (18) mules of dirt roads. ' States Highway 79 is the closest major highway to Los
Coyotes and is Jocated approximately five (5) miks 10 the west of the reservation.

As with ather federal agencies, the U.S. Eavironmental Protection Agency (EPA)
has u federal trust resporsibility w federallyrecognized mribes, which requires that the
Agency consult with and consider the interests of tribes when taking action that may affect
tribal rights or trust resources. This trust responsibility is separate and apart from the
requirements of the Clean Air Act (CAA) §107(d) designation process and has teen
consistently reaffirmed by the couns, executive orders and agency policy statements. The
1924 Indian Policy consolidated and expanded ot previously issued staternents of policy
that recognized the importance of tribal governments in regulatory activitics that impact
reservation envirorsnems. The keynote of this policy was “to give special consideration to
Tribal interests in making agency policy. and to insure the close involvermnent of Triba)
Governments in making deetsions and managing environmental programs affecting
reservation lands. ™

In a letter dated Auguse 2, 2000, from Amy K. Zimpfer, Acting Director. Air
Division, US EPA, Region IX, Los Coyotes was informed that it appeared from
preliminary teview of air monitoring data, the Los Coyotes Reservation is Jocated within a
Metropolitan Statistical Area (MSA) where a violstion of the 8-Hour ozone NAAQS has
been measured. The letter went on to say that, as a cansequence, the surrounding area. as
well as Los Coyotes, may be designated nonattainment. The U.S. EPA inviied Los
Coyovtes to recormmend a designetion within a very short timeframe. while expressing
EPA’s understanding that it needs (o consult with Tribal governments. The jetter stated
that EPA would do so before and during the 120-day discussion and comment period
required before EPA can make final designation.

Before responding to the EPA’s suggestion that tribes within nonattainment MSAs
demonstrale or justify why the specified eleven (11) mitigating factors should result in an
atrainment/unclassifiable designation, Los Coyotes first articulates why designation
according to MSAs is an inappropriaic principle 1o apply 10 the Los Coyotes Reservation.
First and foremost, Los Coyotes understands from page four (4) of the “Guidance for
Indian Tribes™ that the “Boundary Guidance™ encourages states and tribes to base
attainment and nonattainment boundares on MSAs or Consolidated MSAs (C/MSAs). It
appears then that U.S. EPA itsclf made its own determination that Los Coyotes would be
included in the neighboring and surrounding MSA.



The Los Coyoles Reservation understands from the “Guidance for Indian Tribes™
that EPA chose to use the Office of Management and Budget’s (OMB) MSAs and
C/MSAs though EPA representatives have intimmted that they were directed (0 use MSAs
and C/MSAs. because of the social and economic integration of such areas ond to
encourage coordinated efforts, Such principles do not readily apply where Los Cayotes is
involved because Los Coyotes is neither socially nor economically integrated into the
surrounding MSA and because of the historical abseace of equily and faimess in Los
Coyores' dealings with the state and local governments. Thus, the exterior jurisdictional
boundaries of the Los Coyote Reservation shall be the boundaries for Los Cayotes’ 8-Hour
ozone designalion.

From discussions and correspondence since the August 2, 2000 letrer, we
understand that EPA is designing a new approach that is more respectful of tribu)
sovereignty and the governinent-to-governunent relationship between the sovereign nation
of Los Coyotes and the governnmnt of the United States of Arnerica, and is demonstrative
of the trust relationship and obligations thar the United States governmem strives to honor
with integrity. We laok forward to such consultation and look forward to welcoming you
to the Los Coyotes Reservation so that you can see and appreciate the conditions and
absence of mgjoc emizsions sources on Los Coyotes and the absence of (major and wmimer)
emission sources in the surrounding areas. Major and minor emission sources in the
greater San Diepo area, and the development within their jurisdiction, are contributing to
transport issues that have created a growing concern among the members of Los Coyptes
and residents, visitors, and patrons of the Los Coyoles Reservation.

We appreciale the extension oftime 10 recomrmend a designation for the Los
Coyotes Reservation to October 31, 2000. While we understamd and appreciate the
urgercy of this matter, we trust that you will undersiand why our recommendation is only
a preliminary one. The limited designation options fail to appropriately distinguish aress
adversely impacted by unhealthful emissions sources located in surrounding areas from
those adversely impacted by unheunlthful emissions sources located within. A
nonattainment designation does not effectively convey information about the absence of
emission sources within the Los Coyotes Reservation without appearing to also lay
responsibility for adverse conditions caused by transport with the governumental entity with
Jurisdiction over that area, namely the Los Coyotes Band of Indians.

Alarmed by the short urneframe in which to respond 1o the August 2, 2000
correspondence, Los Coyotes, together with olher tribes, organized tribal meetings and
requested informational meetings with EPA. While the presence and participation of
representatives of the Air Division of EPA in these meetings is greatly appreciated, it
deserves repeating that the affected tribes, who once again had 1o remind EPA of its
responsibility to actually meet and confer with tribes, initiated the process. 'We appreciate
the candid discussion of EPA’s failings in this endeavor and wish to acknowledge that
representatives of EPA have taken responsibility and extended apologies for the federal
government’s failure to begin consulting with tribes as early as three (3) ycars ago when
the federal govermment began its consultation pracess with the states. Without formal
notice, consulation, and a reasonable opportunity to provide meaningfu commment, the



currem designation process provides Los Coyotes with tnerely an inconscquential role in
the determination of & matter that substantially affects Los Coyotes' govermmental
responsibilities and cultural values. The Los Coyotes Band of Indians will continue to
exercise its sovereignty and demand that the U_S, government take steps consistent with ity
trust responsibility and its commitment Io govemment-to-govermment relations through
consultation.

) Los Coyutes is forrnally requesting thax it be designated as attamument/unclassifiable
for the 8-Hour Ozone NAAQS. Los Coyotes believes that an attainment/unclassifiable
designation is consistent with CAA § 107(d)(1) because no valid information exists to
determine whether the area is meeting or not mecting the 8-howr ozone standard. Los
Coyotes does not have the requisite three (3) years of air quality monitoring data to warrant
any designation other than attainment/unclassifiable.

The quality of air that we our children and grandchildren, and all of our relations
breathe is very imporumt 10 us. We have been accustomned to very clean and high quality
air. We understand now, however, that the activities of pearby local governments snd
emtetprises within their jurisdictions, combined with the characteristics of our airshed, have
caused unhealthful air conditions in violation of the 8-hour Ozone National Ambient Air
Quality Standards that occurs within the Metropolitan Statistical Area and may also have
significant unheafthful effects upon the Los Cayates Reservation. Los Coyotes expects 1o
learn more about the technical, financial and organizations! requirements for establishing
an Air program, especially an air quality-monitoring program, through the future
consullations with the US_E.P.A.

10 the cvent that EPA decides not 1o modify iis approach to tribal B-hour ozone
desigpations and iropose a8 nonattainmem designation based wpon the surrounding C/MSA..
Los Coyotes provides EPA with the following discussion on the eleven (11) mitigation
factors for EPA’s setibus and thoughtful consideration regarding why The Los Coyoles
Reservation should be desighated attainment/unclassifiablc.

1) Ermissions and air quality in adjacent areas (including adjacent C/MSAs):
2} Population density and degree of urbanization including commercial

development in Indian Country (e.g., shows a significant differcnce from
surrounding areas):

3) Monitoring data representing ozone concentrations in loca) areas and larger
areas (i.e.. urban or regional scale); :

4.) Location of emissions sources (emissions sourses and nearby receptors
should generally be included in the same nonattainment area;

5) Traffic and commuting patterns;



6.) Expected growth (inchiding extent. patiern. and rate of growth);
7.) Meteorplogy (weather/transport patierns);

8.) Geography/topography (¢.g.. Inounzain ranges or other air basin
boundarics):

9.) Jurisdictional boundaries (e.g., coumties. alr districts, existing 1-hour
nonattainmment areas, reservations, etc. );

10.) Lcwvel of control of emissions sources; and

11.) Regionsl emissions reductions impacts (e.g., Nox, SIP, or other enforceable
regiona) sirategies).

In any event, Los Coyotes believes that the attainment/unclassifiable designation is
appropriate because there are no significant or minor sources within the Los Coyotes
Reservation that contributes to the ozone problems in San Diego Coumy and beyond.,
Rather, Los Coyotes is essentially a victiro of 0zone transpon from the greater San Diego
Counry area,

We look forward to EPA’s consultation with us in the near future on the 8-hour
ozone designation: we also look forward to EPA’s improved future consultation with
regard to other environmental programs and requirements. We hope that the information
and suggestions contained in this letter are seriously considered by U.S. EPA so that the

mistakes, oversights, and resulting distrust expericnsed in this des:gnmon process
becomes relegated to history.

We are hopeful that we can engage in detailed discussion regarding the short and
long-term planning necessary for our own environmental programs and responses to
federal environmental programs. We anticipate that EPA has numerous other regulatory
decisions and programs ta implement, and we will make ourselves available for
consultations with EPA in order Yo prioritize our environmental programs and put together
short and Jong-tern development plans for owr environmental department.

We see the need for consultation regarding technical assistance and planping and
administrative assistance. As is often the case in Indian Country, and especially for Tribes
in California, federal funding of programs is inadequate. Thus, we would like EPA to
share its knowledge and oxprricnce regarding what it sees as J oz Coyotes’ need for future

Tesources, whether it be in the form of equipment, personnel, wraining, professional
services, elc.

We look forward to working with you 10 protect the quality of air on the Los
Coyotes Reservarion amd to protect the health and well being of members, residents,
visitors, patrons, and neighbors of the'Los Coyotes Reservation.



Thank you for your tine and serious consideration for these issues pertaiming to the
Los Coyotes Reservation and its People. If you bave any questions or concerns pertaining
to this letter please feel free to comacts us here at Los Coyotes. You may reach Catherine
Saubel, Spnkeswornan, Los Coyotes Band of Indians or Eveltyn Duco, Tribal Administrator
al (760) 782-0711; or Melody Hill, Environmental Director, Los Coyotes Band of Indians
at (760) 782-0712.

Sincerely,

Catherine Saubxl, Spokeswoman
Los Coyotes Band of Indians

Melody Hill, Envinﬁmn:ntal Director
Las Coyotes Band of Indians

Cc:  Amy Zimpfer, Acting Air Division Director
John Kennedy, Chief



