DRAFT PA USTIF PAY FOR PERFORMANCE CONTRACT

FOR GROUND WATER REMEDIATION
PURPOSE:

The Pennsylvania Department of Environmental Protection (“DEP”) has determined that corrective action of a petroleum release at a regulated underground storage tank (“UST”) site is required.  The Pennsylvania Underground Storage Tank Indemnification Fund (“Fund”) has also determined that response to the release is eligible for reimbursement.  The Owner/Operator responsible for the release requires the services of a Remediation Contractor to perform corrective action in accordance with defined remediation, that is, on a pay for performance basis.  The Fund is not a party to this contract, but agrees to dedicate funds for the payment of reasonable corrective action costs.  This contract has provisions that will provide the Fund with reporting and monitoring to assure that payment is warranted based on conditions specified in this contract.  

PARTIES:

This contract dated 



 is between 



 



 located at 



 and 


 



 located at 



.  

TERMS:

1. Scope of Work.  The Remediation Contractor agrees to perform corrective action at 



, 



 for the UST system release reported on 


 and achieve the Statewide Health Standards (“SHS”) for the chemicals of concern (“CoC”) in ground water set forth in Attachment B.  The Remediation Contractor shall perform corrective action in accordance with the Land Recycling and Environmental Remediation Standards Act (Act 2 of 1995), the Storage Tank and Spill Prevention Act (Act 32 of 1989, as amended), implementing regulations and guidance, the requirements of the Fund, and the terms of this contract.  

2. Period of Performance.  This corrective action pay for performance contract shall be effective from 




 until the corrective action is completed by the Remediation Contractor as described in this contract. 

3.
Fees and Payment.  The Remediation Contractor agrees to perform the corrective action set out in this agreement for the total fixed price of $


.  Payment shall be made when the Fund is satisfied that interim CoC concentration reduction goals and final SHS are achieved.  Payments shall be made when performance criteria are achieved as follows:

A.
$


 shall be payable when the corrective action system is installed and daily operation is implemented as described in the Remediation Contractor’s DEP-approved Remedial Action Plan (RAP).
B. $


 shall be payable when the sum of the baseline (“Initial Mass”) concentrations of CoC in all wells listed in Attachment C has been reduced by 25% of the difference between the sum of the baseline concentrations and the sum of the SHS for the CoC (“SHS Mass”).   

C.
$


 shall be payable when the sum of the Initial Mass concentrations of CoC in all wells listed in Attachment C has been reduced by 50% of the difference between the sum of the baseline concentrations and the sum of the SHS Mass.

D.
$


 shall be payable when the sum of the Initial Mass concentrations of CoC in all wells listed in Attachment C has been reduced by 75% of the difference between the sum of the baseline concentrations and the sum of the SHS Mass.
E.
The final $


 shall be payable upon approval by the DEP of the remedial action completion report and when all remediation and assessment equipment installed by the Remediation Contractor are removed from the site or properly abandoned.  

The Remediation Contractor shall submit written requests for payment to the Owner/Operator with a copy to the Fund.  Requests for payment shall include (in hard copy or electronic form) the results of sampling and analysis conducted and presented as required by this agreement, and shall include any required monitoring reported to the DEP since the last request.  A Professional Engineer and a Professional Geologist registered by the Commonwealth of Pennsylvania shall seal the final remedial action completion report for submittal to the DEP.  Requests for payment also shall include documentation that entry of payment milestone information into the Pay for Performance/Site Information Exchange (PFP/SIE) 


 has been completed.  

4.
Baseline Concentrations.  The baseline concentrations of CoC used to determine interim payment milestones will consist of results of a sampling event that includes collection and analysis of samples from all of the wells listed in Attachment C.  This baseline sampling event shall be conducted within thirty (30) days of the execution of this Agreement and prior to startup of the remediation system.  All sampling, sample handling, and analysis shall be conducted in accordance with applicable DEP requirements and the RAP.  The Remediation Contractor will summarize the baseline sampling results in the format provided in Attachment C and submit the results along with supporting field sampling logs and laboratory documentation to the Owner/Operator with a copy to the Fund and DEP.  

GENERAL TERMS AND CONDITIONS:

5.
Compliance with Federal, State, and Local Rules and Regulations.  The Owner/Operator is responsible for complying with all applicable federal, state, and local rules and regulations, including the requirements of the Storage Tank and Spill Prevention Act (Act 32 of 1989, as amended) and Pa. Code, Chapter 245 (Administration of the Storage Tank and Spill Prevention Program), Subchapter D (Corrective Action Process for Owners and Operators of Storage Tank Facilities and Other Responsible Parties); and meeting and demonstrating attainment of the goals established under the Land Recycling and Environmental Remediation Standards Act (Act 2 of 1995) and Pa. Code, Chapter 250 (Administration of Land Recycling Program).  In undertaking corrective action under this contract, the Remediation Contractor assumes responsibility for complying with all applicable rules and regulations.  Payment by the Fund for any corrective action performance milestone does not constitute approval of Remediation Contractor compliance with any federal, state, or local rules and regulations.
A.
The Remediation Contractor shall, at its sole expense, obtain all necessary federal, state, and local permits necessary to perform the corrective action.  The terms and conditions of all applicable permits shall be met.  Inability or failure to obtain such items shall not excuse the Remediation Contractor from strictly complying with the terms of this contract. 

B.
All applicable certification, training, applications and fees associated with well installation; injection, discharge, treatment or transportation of ground water, air or soil; and construction, operation, or removal of a remediation system are the responsibility of the Remediation Contractor.  

6.
Meetings and Events.  The Remediation Contractor shall attend periodic meetings as may be required by the Owner/Operator or Fund, and be prepared to accurately report on the current and projected status of the corrective action at those meetings.  The Owner/Operator or the Fund shall give the Remediation Contractor a minimum of forty-eight (48) hours advance written notice of any event for which the Owner/Operator or the Fund states an interest in discussing, attending or witnessing. 

7.
Sampling and Analysis to Document Requests for Payment.  The Remediation Contractor shall demonstrate compliance with a performance payment milestone described in Section 3 by collection of one (1) ground water sample from each of the monitoring wells listed in Attachment C and any other monitoring wells installed by the Remediation Contractor, and analysis of each sample for all of the CoC listed in Attachment B.  Sampling results for monitoring wells installed by the Remediation Contractor in addition to those listed in Attachment A shall not be included in the calculation of reduction of Initial Mass used to determine attainment of interim payment milestones in Section 3, but must be included in the submission of the final remedial action completion report to DEP.  The Remediation Contractor shall analyze the samples using the appropriate analytical methods listed in Attachment B.  Payment cannot be based on laboratory analyses for any well that has been used for injection unless that well has returned to ambient conditions.  Each well shall be purged prior to sampling.  Purging is considered complete once the ground water temperature and pH have stabilized.  Sampling logs should note all temperature and pH measurements, as well as the location and type of each sample submitted for laboratory analysis.  Each ground water sample shall be collected in accordance with established QA/QC protocols and submitted to a laboratory for analysis.  The Remediation Contractor shall summarize and submit the sampling and analysis results in the format provided in Appendix D and attach a copy of the laboratory analysis to the payment request. 

8.
Notice of Sampling.  The Remediation Contractor shall give the Owner/Operator, the Fund, and DEP a minimum of seven (7) calendar days notice prior to any sampling event that will be used to document achievement of a performance payment milestone to allow oversight, including split sampling by the Fund or DEP.

9.
Independent Sampling and Inspection.  The Fund reserves the right to conduct its own sampling at any time during the corrective action to evaluate clean-up progress.  The Fund shall provide written notice to the Remediation Contractor at least seven (7) calendar days in advance of such event.  Any costs incurred by the Remediation Contractor for such participation shall be borne solely by the Remediation Contractor.

10.
Access to Adjacent Property.  The Remediation Contractor shall be responsible for gaining access to adjacent property to sample monitoring wells and install remediation equipment, as required.

11.
Performance Product and Warranty.  Performance based corrective action includes but may not be limited to submitting all reports required by regulation, all reports necessary to obtain payment, all remediation system operating, repair, and replacement costs, and a warranty of meeting the SHS within 



 of start-up of the remediation system.  If SHS are not achieved within 


, the Remediation Contractor shall continue to operate and maintain the system at their sole cost for up to an additional 


 or until SHS are achieved, whichever comes first.  If the SHS are not attained at the end of the additional 



, the Remediation Contractor will not be paid the final 25%.  In the event that the Remediation Contractor is required to operate the system through the warranty period and SHS are still not achieved, this contract will terminate and the Remediation Contractor will be released from further obligation.    

12.
Equipment Loss or Damage.  Remediation Contractor‑owned items used for the contract that are destroyed by acts of nature, improper maintenance or handling, theft, or vandalism are at the sole expense of the Remediation Contractor.

13.
Non-performance by Remediation Contractor.  If the Remediation Contractor fails to meet any specification of corrective action as outlined in this document, the Owner/Operator or the Fund shall notify the Remediation Contractor by certified letter of the deficiency(ies).  If the Remediation Contractor does not correct the deficiency(ies) within thirty (30) days, the Remediation Contractor shall be in breach of contract and the Owner/Operator may void the contract or the Fund may withhold any further payment.  The Remediation Contractor shall be notified by certified letter that the contract is void and if any invoices are payable upon review and approval of the Fund.  If the Remediation Contractor corrects the deficiency(ies) within 30 days, the contract will continue.  

14.
Cancellation.  The contract amount shall be final and shall not be increased or cancelled for any reason with the exception of non-performance or unforeseen geologic circumstances, such as a continuing release, a secondary release, or migration of off-site contamination onto the site, that result in the concentration of  CoC for the wells identified in the site characterization increasing or decreasing.  If the baseline concentration in two or more wells identified in Attachment C is greater than the concentration documented in Attachment A by more than 500 percent or previously unidentified free product is detected, the Remediation Contractor may request in writing that the contract be cancelled.  The contract shall then be cancelled.  If the baseline concentration in two or more wells is less than the concentration documented in Attachment A by more than 500 percent, the Owner/Operator may cancel the contract or the Fund may refuse payment of the total contract amount.  If the contract is cancelled under the provisions of this paragraph, the Remediation Contractor shall be reimbursed for one personnel mobilization to collect baseline samples, sample collection, and analytical fee for each monitoring well sampled in accordance with Fund allowable costs, and for any costs associated with restoring the site to pre-assessment condition.

15.
Surety Bond.  The Remediation Contractor shall secure a surety bond to assure that the corrective action specified in the contract is performed and completed.   Under the terms of the surety bond, the surety will become liable on the bond obligation when the Remediation Contractor fails to perform as specified in the contract.  The liability of the surety shall not be discharged by any payment or succession of payments to the Remediation Contractor by the Fund, other than the final payment. 

16.
Business Responsibilities.  Any required business or occupation license as defined by federal, state, or local laws and regulations is also the responsibility of the Remediation Contractor.  

17.
Costs of Doing Business.  Any costs for utilities, construction and services, such as  electric, telephone, and sewer fees, required by the corrective action are the responsibility of the Remediation Contractor.

18.
Occupational Health and Safety.  The Remediation Contractor shall be solely responsible for the health, safety, and welfare of its employees and agents with regard to this corrective action, and shall comply with all federal, state, and local health and safety rules. 

19.
Taxes.  The total contract amount includes all applicable federal, state, local, and other taxes.

20.
Liens.  The Remediation Contractor agrees not to file any lien nor to permit the filing of any lien in connection with the corrective action.

21.
Holdharmless Clause.  The Remediation Contractor shall hold harmless and indemnify the Owner/Operator, the Fund, and the Commonwealth of Pennsylvania against any patent infringement and third-party liability from damages caused by the Remediation Contractor.

22.
Closure.  The Remediation Contractor shall remove the remediation system and all associated remediation items including utilities from the site within sixty (60) days of receipt of DEP approval of its remedial action completion report.  The Remediation Contractor shall abandon all wells (including preexisting wells from the site characterization), borings, trenches, and piping/utility runs installed by the Remediation Contractor as part of corrective action in accordance with all applicable requirements within 60 days of receipt of DEP approval of its remedial action completion report.  Disruption of the Owner/Operator's normal business shall be kept to a minimum.  The Remediation Contractor shall return the site to the condition prior to intiation of corrective action.

23.
Acceptance.  Acceptance of any services is conditioned upon approval by the Fund.  Payments, including final payment, shall not constitute acceptance, nor does any payment or final acceptance release the Remediation Contractor from any warranty hereunder.   


LIST OF ATTACHMENTS

A. Site Characterization 

B. Statewide Health Standards (SHS) for Chemicals of Concern (CoC) in Ground Water  

C. List of Ground water Monitoring Wells for Determining Compliance with SHS and Interim CoC Concentration Reduction Goals 

D. Sampling and Analysis Data Presentation Format 

E. SHS for CoC in Soil  

ATTACHMENT A – SITE CHARACTERIZATION 
ATTACHMENT B – Statewide Health Standards (SHS) for Chemicals of Concern (CoC) in ground water
	CoC
	SHS1

	Benzene
	

	Toluene
	

	Ethylbenzene
	

	Xylene
	

	Naphthalene
	

	MTBE
	


Note:  Concentrations are to be analyzed using EPA method 5035/8260B.

1 Specific SHS for each CoC will be based on the site characterization using the values presented in 


Appendix A, Table 1 of ACT 2.

ATTACHMENT C – LIST OF GROUND WATER MONITORING WELLS FOR DETERMINING COMPLAINACE WITH SHS AND INTERIM CoC CONCENTRATION REDUCTION GOALS

Remediation Contractor:  ___________________________________________________________

Site Name:_______________________________________________________________________

Site Case Identification Number:______________________________________________________

Contract Number:__________________________________________________________________

Sampling Date:____________________________________________________________________

Concentrations in parts per billion (ug/l)

	Well
	Benzene
	Toluene
	Ethylbenzene
	Xylene
	MTBE
	Cumene
	Naphthalene
	Total Mass

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	Initial Mass (1)
	
	
	
	
	
	
	
	

	SHS Mass (2)
	
	
	
	
	
	
	
	

	Initial Mass above SHS (3)
	
	
	
	
	
	
	
	


Note:  This chart is for unleaded gasoline only.  For other petroleum products see attached sheets.

(1) The sum of the concentration in all wells

(2) The SHS for the constituent multiplied by the number of wells

(3)  The Initial Mass minus the SHS Mass.

ATTACHMENT D – SAMPLING DATA AND ANALYSIS PRESENTATION FORMAT 

Remediation Contractor:  ___________________________________________________________

Site Name:_______________________________________________________________________

Site Case Identification Number:______________________________________________________

Contract Number:__________________________________________________________________

Sampling Date:____________________________________________________________________

Concentrations in parts per billion (ug/l)

	Well
	Benzene
	Toluene
	Ethylbenzene
	Xylene
	MTBE
	Cumene
	Naphthalene
	Total Mass

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	MW -
	
	
	
	
	
	
	
	

	Total Mass (1)
	
	
	
	
	
	
	
	

	Initial Mass above SHS (2)
	
	
	
	
	
	
	
	

	% reduction (3)
	
	
	
	
	
	
	
	


Note:  This chart is for unleaded gasoline only.  For other petroleum products see attached sheets.

(3) The sum of the concentration across all wells.

(4) From Attachment C (Initial Mass minus the SHS Mass).

(3) 100 x [1 – (Total Mass/Initial Mass above SHS).

ATTACHMENT E – SHS for CoC IN SOIL
	CoC
	SHS1

	Benzene
	

	Toluene
	

	Ethylbenzene
	

	Xylene
	

	Naphthalene
	

	MTBE
	


Note:  Concentrations are to be analyzed using EPA method 5030B/8260B or 542.2.

1
 Specific SHS for each CoC will be based on the site characterization using the values presented in Appendix A, Table 3 of ACT 2. 
ALTERNATIVE CLAUSES

Free Product Removal.  If free product removal is included in the contract, revise as indicated:

3.A.
$


 shall be payable when removal of free product to 0.01 foot has been verified in all monitoring wells identified in Attachment C as free product wells, and when the sum of the baseline (“Initial Mass”) concentrations of CoC in all wells listed in Attachment C has been reduced by 25% of the difference between the sum of the baseline concentrations and the sum of the SHS for the CoC (“SHS Mass”).  Payment of costs for free product removal by the Fund does not constitute approval of Remediation Contractor compliance with DEP requirements for purposes of the remedial action completion report.

*
*
*
*
*

C.
List of Groundwater Monitoring Wells for Determining Compliance with SHS and Interim CoC Concentration Reduction Goals, and Free Product Monitoring Wells 

Soil Remediation.  If soil remediation is included in the contract, revise as indicated:

3E.
The final $


 shall be payable  upon approval by the DEP of the remedial action completion report for groundwater and soil, and when all remediation and assessment equipment installed by the Remediation Contractor are removed from the site or properly abandoned.

The Remediation Contractor shall submit written requests for payment from the Owner/Operator with copies to the Fund and the DEP.  Requests for payment shall include (in hard copy or electronic form) the results of sampling and analysis conducted and presented as required by this agreement, and manifests for removal of soil, and shall include any required monitoring reported to the DEP since the last request.  Requests for payment also shall include documentation that entry of payment milestone information into the Pay for Performance/Site Information Exchange (PFP/SIE) 


 has been completed.  

*
*
*
*
*

LIST OF ATTACHMENTS

*
*
*
*
*

E.
SHS for CoC in Soil 
13
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