OKLAHOMA PAY-FOR-PERFORMANCE CONTRACT

Written Mutual Agreement for Performance Based Corrective Action

 and for

 Reimbursement of Claims to be submitted on behalf of Applicant

by Certified Underground Storage Tank Consultant

By and between the following parties:

The Petroleum Storage Tank Release

Environmental Cleanup Indemnity Fund 

of the Oklahoma Corporation Commission

(The Indemnity Fund)

(Consultant)

(Applicant)

For the following:

Gas Stop 

Gasoline Alley 

Oklahoma City, OK  73701

DRAFT BASE CONTRACT - 1/19/99 

Last revised 4/12/99

PURPOSE:
It is the purpose of this written Mutual Agreement for Performance Base Corrective Action to improve the accountability of all parties to this agreement including the Indemnity Fund and to secure to the tank owners and ultimately the public more efficient, and more responsible use of the monies deposited in the Indemnity Fund.  For the Indemnity Fund this Agreement serves as an internal control mechanism through the encumbrance of funds, and it is a determination that the costs agreed upon for remediation are reasonable.  For the Applicant this Agreement assures a specific result within a specific time frame for a predetermined cost.  For the Consultant this Agreement assures payment for a job well done and provides, through a predetermined rate of reimbursement, an incentive to be expeditious and efficient in the performance of that job.  This Agreement is entered into pursuant to Section 356 of Title 17 of Oklahoma Statutes and provides for initial and periodic payments as provided in that section.  The attached performance based work plan, which has been approved by the Director of the Petroleum Storage Tank Division (PSTD) or his designee is incorporated as a part of this written mutual agreement.

TERMS:

1. The Consultant hereby agrees to perform the corrective action set out in the attached work plan for the total amount of $336,100.  It is agreed between the Consultant, the Applicant and the Indemnity Fund that this will be the full and exclusive compensation paid to the Consultant for the performance of the work plan.  The Indemnity Fund agrees to encumber the funds necessary to reimburse the total amount of the corrective action costs.  It is further agreed that the Applicant hereby assigns payment under this contract directly to the Consultant and the Indemnity Fund will make payments directly to the Consultant at the above address, on behalf of the Applicant.

2. Payments shall be made when performance criteria are achieved. Payments will be paid as follows:

A. 20% ($67,218.00) of the total contract price will be paid when the following two conditions are fulfilled: (1) a 25% average reduction in the Chemicals of Concern (COC) that exceed specific cleanup levels in the groundwater “key monitoring wells” has been achieved, and (2) a 25% average reduction in total thickness of free product in the “free product monitoring wells” has also been achieved.  The reduction payment calculation is based on the formulas presented in Appendix “A”.  

B. 20% ($67,218.00) of the total contract price will be paid when the following two conditions are fulfilled: (1) a 50% average reduction in the COC that exceed specific cleanup levels in the groundwater “key monitoring wells” has been achieved, and (2) a  50% average reduction in total thickness of free product in the “free product monitoring wells” has also been achieved.  The reduction payment calculation is based on the formulas presented in Appendix “A”.

C. 20% ($67,218.00) of the total contract price will be paid when the following two conditions are fulfilled: (1) a 75% average reduction in the COC that exceed specific cleanup levels in the groundwater “key monitoring wells” has been achieved, and (2) a  75% average reduction in total thickness of free product in the “free product monitoring wells” has also been achieved.  The reduction payment calculation is based on the formulas presented in Appendix “A”.

D. 20% ($67,218.00) of the total contract price will be paid when the following two conditions are fulfilled: (1) a 100% average reduction in the COC that exceed specific cleanup levels in the groundwater “key monitoring wells” has been achieved, and (2) a  100% average reduction in total thickness of free product in the “free product monitoring wells” has also been achieved.  The reduction payment calculation is based on the formulas presented in Appendix “A”.   

E. 20% ($67,218.00) of the total contract price will be paid when all "free product monitoring wells" are free of all free product, all "key monitoring wells" and all compliance monitoring wells have reached specified cleanup levels and maintained that level for six (6) consecutive months after the system has been shut down.  The COC cleanup levels for the soil and groundwater for this case are listed in the table below.
	
	On Site
	Off Site

	Chemical of Concern
	Soil
	Groundwater
	Soil
	Groundwater

	Benzene
	  7.12 ppm
	    3.86 ppm
	NA ppm
	NA ppm 

	Toluene
	91.33 ppm
	  36.54 ppm
	NA ppm 
	NA ppm

	Ethylbenzene
	45.66 ppm
	  18.27 ppm
	NA ppm
	NA ppm 

	Xylenes (Mixed)
	38.91 ppm
	198.00 ppm
	NA ppm
	NA ppm 

	Naphthalene
	   NA ppm
	     NA ppm
	NA ppm 
	NA ppm 

	
	
	
	
	


If contamination levels for these COC do not remain at or below these levels for six (6) consecutive months the system shall be restarted and operated until the specified cleanup levels have again been achieved.  Once these levels have again been achieved, the system will be shut down and monitored until the specified cleanup levels have been maintained for six (6) consecutive months after the system was shut down.  Confirmation that the specified cleanup levels have been maintained will be based on laboratory data collected by sampling the “key monitoring wells” and compliance monitoring wells at the end of three (3) months and the six (6) months during the six (6) month waiting period.  Prior to this payment the PSTD hydrologist may at their discretion direct the Consultant to install three (3) or more soil borings or monitoring wells and /or sample any monitoring wells to verify that the specified cleanup levels have been reached in the soil and groundwater.  The PSTD hydrologist shall be notified by certified mail and verbally that the specified cleanup levels have been achieved and that the remediation system has been shut down and he shall have fifteen (15) working days from the date of receipt of the required notices stating the remediation system has been shut down to determine whether or not to proceed with the soil borings or monitoring wells.  If verification borings are required, the location of each boring will be selected by the PSTD hydrologist handling this case.  The PSTD hydrologist requiring the borings shall notify the consultant within the fifteen (15) working day review period of the number, location and depth of soil borings or monitoring wells required, the depth of samples to be taken and type of analyses required.  In the event the soil borings or monitoring wells are installed, the cost will be outside of the total cost of the corrective action, stated herein, and shall be paid by the Indemnity Fund in a separate pre-approved work plan.  If the soil borings or monitoring wells indicate the specified cleanup levels have not been achieved in the soil and groundwater, remediation shall continue under the performance terms stated until such levels are reached or the warranty period has been exhausted.  After confirming that the specified cleanup levels have been reached in the soil and groundwater and contamination levels have been at or below the cleanup levels for a six (6) consecutive month period, the final 20% payment shall be paid within 10 (ten) working days of receipt of the final invoice and supporting data.

3. All "key monitoring well" and compliance monitoring well locations used to monitor the progress in the reduction of the COC contaminate levels will be chosen by the PSTD hydrologist handling the case and shall be identified prior to the signing of this contract.  There will be no less than four (4) "key monitoring wells."  A minimum of three (3) "key monitoring wells" will be located within the combined aerial extent of all COC above specific cleanup levels in the groundwater and soil.  The location of all of the "key monitoring wells" and compliance monitoring wells to be used shall be identified on the site map submitted with the performance based work plan which contains the drawing of the approved remediation system.  The PSTD hydrologist handling the case will denote where the wells are to be located by placing an "X" at the desired "key monitoring well” locations, a circled “X” by the compliance monitoring well locations, and placing their initials and date of approval by each selected location.  The locations chosen may be existing monitoring wells or new wells at the discretion of the PSTD hydrologist.  New wells chosen by the PSTD hydrologist will be installed at the time of installation of the system.  No “key monitoring well” may be within 40% of the distance between any two adjacent injection points or extraction wells that penetrate the groundwater surface.  In the event that any properly installed “key monitoring well” or compliance monitoring well becomes unusable due to a natural fluctuation in the groundwater surface this well(s) must be replaced prior to the next scheduled sampling event.  The replacement well location(s) must be pre-approved by the PST hydrologist.  Replacement well costs will be outside of the total cost of the corrective action, stated herein, and shall be paid by the Indemnity Fund in a separate pre-approved work plan.  Any well which contains free product shall be designated as a "free product monitoring well" and shall be used to determine the reduction of free product on the site.  Upon removal of all free product from a "free product monitoring well" that well shall be considered to be a new "key monitoring well."  A groundwater sample shall be taken to establish “baseline data” for each COC in the new “key monitoring well.”  These new "key monitoring wells" shall be in addition to the original "key monitoring wells" and shall be subject to the same requirements for payment as the original "key monitoring wells."  

4. Monitoring – Groundwater samples shall be taken from the compliance monitoring wells and the “key monitoring wells,” during the two-week period prior to activation of the remediation system.  “Free product monitoring wells” shall be established and free product thickness shall be measured during the same two-week period.  These data shall be called the “baseline data.”  The “key monitoring well” “baseline data” and the “free product monitoring well” “baseline data” shall be used as the benchmark to calculate the performance payments for reductions in groundwater contamination and free product thickness.  Groundwater sample lab data used to support performance criteria for payment shall show BTEX, naphthalene and TPH or as otherwise directed by the case PSTD hydrologist.  Groundwater samples shall not be required other than for quarterly reports and for the verification of achieving a performance benchmark for payment.  Quarterly reports shall include, but are not limited to graphs showing reduction in free product thickness and cumulative free product recovery per “free product monitoring well,” and the reduction in groundwater BTEX, naphthalene and TPH contamination levels in each "key monitoring well” from "baseline data."  The data graphed and method of calculation of data, if applicable, shall also be provided.  The Consultant shall notify the PSTD hydrologist five (5) working days prior to each sampling event.  If samples are required to verify that a performance reduction goal has been achieved the PSTD hydrologist will schedule with the consultant to have a PSTD representative present on site during the sampling event.  Samples collected by the Consultant firm representative are to be split with the PSTD representative.  The cost to analyze PSTD samples will not be a part of this contract and will be paid for by the Indemnity Fund.  The state certified lab chosen by the Consultant shall remain the same during the term of this contract.  If a change in labs is necessary, a representative for the Consultant and the PSTD hydrologist shall mutually agree on the new lab.

5. Performance product and Warranty - Performance based corrective action includes but may not be limited to submitting all reports required by regulation, all reports necessary to obtain payment, all remediation system operating, repair and replacement costs and a warranty of meeting the cleanup level within thirty-six (36) months of start-up of the system.  If cleanup levels are not achieved within thirty-six (36) months the Consultant will continue to operate and maintain the system at their sole cost for up to twelve (12) additional months or until cleanup levels are reached which ever comes first.  If at the end of the additional twelve (12) month period cleanup levels have still not been reached, the final 20% payment shall not be due the Consultant and the Consultant shall not be paid the final 20%.  In the event the Consultant is required to operate the system through the warranty period and clean up goals are still not achieved this contract will terminate and the Consultant will be released from further obligation.  Termination of this contract pursuant to this paragraph will not constitute “site abandonment” under paragraph nine (9). 

6. If events beyond the control of the parties makes performance or timely performance impossible, this contract shall be voided or modified to reflect adjustments in the schedule or costs made necessary by the changed circumstances agreed to by both the OCC and the Consultant.

7. The Consultant shall hold harmless and indemnify the Applicant, the Oklahoma Petroleum Storage Tank Release Indemnity Program, the Petroleum Storage Tank Release Environmental Cleanup Indemnity Fund and the State of Oklahoma against any patent infringements and third party liability from damage caused by the Consultant.

8. The Indemnity Fund may unencumber funds and withdraw the approval of the work plan if the Consultant and/or consulting firm fails to have continuous operation of the remediation system on site for a period of thirty (30) days or more excluding circumstances caused by acts of God, Force Majeure or by written agreement of the administrator of the Indemnity Fund.

9. If any Consultant or any consulting firm in which he is a principle abandons site remediation activities as provided in this contract before requesting and receiving the final payment under the terms of this contract, or who in any other manner materially breaches the terms of this contract shall be prohibited from entering into another pay-for- performance contract or purchase order with the Indemnity Fund for a period of three (3) years.

10. In the event of substantial evidence of a secondary release, continuing release, or migration of off site contamination onto the subject site, this pre-approval may be altered by renegotiations in the best interest of accomplishing the cleanup at a reasonable cost.

11. By signing this Mutual Agreement the Indemnity Fund does not waive or compromise any right of subrogation which it may have under 17 O.S. (357 or any other law.  This contract will be effective the day of signing by all parties and may only be canceled with written notice to all parties under the terms herein above written.

12. Neither the Applicant nor anyone acting, as his agent shall cause any part of the remediation system described in the attached work plan to be damaged or modified during the terms of this contract.  In the event that Applicant or anyone acting as his agent causes damaged or modification to this system, all costs associated with the repair of any such damage or modification shall be at the sole expense of the Applicant.

Applicant                                   

Date

Consultant

Date

David P. Kelley, Indemnity Fund Administrator
Date
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