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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 922
[Docket No. 0908041219-1413-02]

RIN 0648—-AX79

Overflight Regulations for the Channel
Islands, Monterey Bay, Gulf of the
Farallones, and Olympic Coast
National Marine Sanctuaries

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce
(DOQ).

ACTION: Final rule.

SUMMARY: NOAA is amending the
regulations for the Channel Islands,
Monterey Bay, Gulf of the Farallones,
and Olympic Coast National Marine
Sanctuaries by requiring that motorized
aircraft maintain certain minimum
altitudes above specified locations
within the boundaries of the listed
sanctuaries and stating that failure to
comply with these altitude limits is
presumed to disturb marine mammals
and seabirds and is a violation of the
sanctuary regulations.

DATES: These regulations are effective
on February 27, 2012.

FOR FURTHER INFORMATION CONTACT:
Office of National Marine Sanctuaries,
1305 East-West Highway, Silver Spring,
MD 20910. Phone: (301) 713-3125.

SUPPLEMENTARY INFORMATION:
Electronic Access

This Federal Register document is
also accessible via the Internet at
http://www.gpoaccess.gov/fr/
index.html.

I. Background

The National Marine Sanctuaries Act
(NMSA) authorizes NOAA to prohibit or
otherwise regulate activities to prevent
or minimize the destruction of, loss of,
or injury to a resource of a national
marine sanctuary (16 U.S.C. 1436(1)).

Regulations for the Monterey Bay,
Channel Islands, Gulf of the Farallones
and Olympic Coast National Marine
Sanctuaries all restrict low altitude
overflights within specified zones in
each sanctuary (subject to certain
exceptions) in order to protect marine
mammals and seabirds from disturbance
by aircraft. At Monterey Bay, Channel
Islands, and Gulf of the Farallones,
flights below 1000 feet are prohibited
within the designated zones. At
Olympic Coast, flights below 2000 feet
are prohibited within one nautical mile
of Flattery Rocks, Quillayute Needles, or
Copalis National Wildlife Refuge, or
within one nautical mile seaward from
the coastal boundary of the sanctuary.

These regulations vary slightly with
each sanctuary. The regulations for the
Monterey Bay and Olympic Coast
sanctuaries prohibit overflights below a
certain level within designated zones—
1000 feet in Monterey Bay and 2000 feet
in Olympic Coast, as noted above—
without requiring a specific showing
that marine mammals or seabirds have
been disturbed. The regulations for the
Channel Islands and the Gulf of the
Farallones prohibit disturbing marine
mammals or seabirds by flying below
1000 feet within specified zones of the
sanctuaries.

With this final rule, NOAA has
standardized these regulations by
adopting a single, consistent and clear
regulatory approach regarding
overflights in these sanctuaries. The
regulations for each sanctuary now
establish a rebuttable presumption that
flying motorized aircraft below the
existing minimum altitudes within any
of the existing zones results in the
disturbance of marine mammals or
seabirds. This means that if a pilot were
observed flying below the established
altitude within a designated zone, it
would be presumed that marine
mammals or seabirds had been
disturbed and that a violation of
sanctuary regulations had been
committed. This presumption of
disturbance could be overcome by
contrary evidence that disturbance did
not, in fact, occur (e.g., evidence that no

marine mammals or seabirds were
present in the area at the time of the low
overflight). Adding a rebuttable
presumption to these regulations is
justified by ample evidence in the
administrative records that were
developed for the designations of these
sanctuaries. These administrative
records describe the need to protect
nearshore and offshore resources from
unnecessary disturbance, and explain
how low altitude overflights can disrupt
various marine mammal and seabird
behavior patterns, including breeding
and nesting.

Low overflights in these sites clearly
pose a risk of harmful disturbance to
marine mammals and seabirds,
including movement and evacuation in
response to low overflights where the
young (pups, chicks, eggs) are crushed
during an evacuation or exposed to
predation as a consequence of loss of
parental protection. Indeed, given the
connection between low overflights and
disturbance, the Southwest Region of
the National Marine Fisheries Service
developed marine mammal viewing
guidelines for its region (which includes
the three California sanctuaries),
recommending that aircraft avoid flying
below 1000 feet over marine mammals.
Similarly, the State of California
prohibits overflights less than 1000 feet
above designated wildlife habitat areas
within the state waters of each
sanctuary off of California. In the
Olympic Coast National Marine
Sanctuary, offshore islands of the
Flattery Rocks, Quillayute Needles, and
Copalis National Wildlife Refuges have
high pinnacles that provide important
habitats for 14 species of seabirds,
warranting the prohibition on flights
below 2000 feet in this sanctuary to
better protect these sanctuary resources.
This prohibition is further consistent
with an advisory published by the
Federal Aviation Administration (FAA)
that applies to these same areas (FAA
Advisory Circular AC 91-36D).

The existing NOAA overflight
regulations are not indicated on current
FAA aeronautical charts. The FAA has
advised NOAA that with the
promulgation of this final rule, it will
revise the notation on current
aeronautical charts to indicate the
sanctuaries’ overflight regulations. The
notation on FAA aeronautical charts in
no way imposes additional FAA
obligations on aircraft operators. Rather,
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NOAA expects that the revised notation
will likely result in improved
compliance and thereby help to ensure
the protection of resources under
NOAA'’s stewardship.

II. Summary of Rulemaking

NOAA is amending ONMS
regulations (15 CFR part 922) for these
four sanctuaries. The amendments
harmonize NOAA'’s long-standing
regulatory provisions prohibiting low
overflights over certain areas within
these sanctuaries and more clearly
connect the adverse impacts upon
marine mammals or seabirds caused by
low overflights as the regulatory basis
for NOAA'’s overflight regulations.

II1. Response to Comments

The comments received on the
proposed rule that was published on
December 7, 2010 (75 FR 76319) are
summarized below, together with
responses from NOAA. There were 169
submissions from individuals,
organizations, state representatives,
state agencies, and Federal agencies.
Because many of the submissions
contained the same or similar
comments, those comments have been
grouped together by subject and
responded to as one comment.

1. Comment: FAA is the sole authority
for restricting airspace.

Response: NOAA recognizes FAA’s
authority to regulate airspace and has
worked closely with the FAA to craft
the rule in a way that is explicitly
linked to NOAA'’s statutory authority.
NOAA and the FAA share the view that
the final rule does not alter or change
either agency’s existing authority.?

2. Comment: The proposed
amendments to the existing regulations
for low overflights in designated areas of
the four national marine sanctuaries
should be implemented for several
reasons, including: to reduce the risk of
disturbance from low flying aircraft on
normal wildlife behavior; to improve
pilot compliance with minimum
altitude restrictions; to standardize the
application of these regulations with a
single, consistent and clear regulatory
approach; and to apply the presumption
of disturbance for any flight below the
minimum altitude level.

Response: NOAA agrees the
amendments to the existing overflight
regulations will reduce the risk of
harmful disturbance to marine
mammals and seabirds. NOAA believes
the amended, standardized language,

1The FAA, in a letter concerning this rulemaking
to the Aircraft Operators and Pilots Association
(AOPA), stated that it does not view NOAA’s
rulemaking action as an airspace regulation nor as
an infringement on the FAA’s stated authority.

along with the publication of these
altitude limitations on FAA’s
aeronautical charts, will improve notice
to pilots and increase compliance.

3. Comment: The proposed
amendments to the existing regulations
for low overflights in designated areas of
the four national marine sanctuaries
should be adopted but without the
inclusion of a rebuttable presumption.

Response: The addition of the
rebuttable presumption to the overflight
regulations was made to link failure to
comply with the altitude limits within
any of the designated zones to
disturbance of marine mammals or
seabirds and is thus a violation of
sanctuary wildlife protection
regulations, rather than FAA flight
regulations. This change is important
because (1) it avoids the appearance that
NOAA is infringing on the FAA’s
authority, since the regulations are tied
to a resource disturbance, not merely
altitude limits; and (2) it is responsive
to industry’s concern with an absolute
prohibition on flying at certain
altitudes. Including a rebuttable
presumption will also facilitate
compliance efforts with the regulation.

4. Comment: The rebuttable
presumption puts an unreasonable
burden on pilots to prove their
innocence.

Response: A rebuttable presumption
does not impose an unreasonable
burden on pilots. The rebuttable
presumption provides pilots with the
opportunity to show that there is no
violation if no marine mammals or
seabirds are disturbed. Rebuttable
presumptions have commonly been
used in analogous legal authorities. For
example, the Endangered Species Act
imposes a rebuttable presumption with
regard to species held in captivity (16
U.S.C. 1538(b)(1)), and NOAA
regulations apply a rebuttable
presumption in certain commercial
fisheries (e.g., 50 CFR 635.4(f)(1);
697.20(c)) as well as in some national
marine sanctuaries (e.g., 15 CFR
922.92(a)(5)(ii); 922.112(a)(2). Combined
with notification of NOAA’s overflight
regulations on FAA aeronautical charts,
pilots will better understand the
potential legal consequences of ignoring
sanctuary overflight prohibitions, and it
is expected that the vast majority of
pilots will comply with the regulations.

5. Comment: If a rebuttable
presumption is added to the regulations,
the presumption of a violation should
focus on the presence or absence of
marine mammals or seabirds rather than
whether there has been a disturbance of
marine mammals or seabirds, since
some disturbances, such as spikes in
hormones, cannot be observed.

Response: NOAA is sensitive to the
concern that some disturbance effects
on marine mammals or seabirds, such as
hormonal responses, may be difficult to
assess where this regulation is violated.
However, basing a violation strictly on
the presence or absence of marine
mammals and seabirds creates a
potential violation where marine
mammals or seabirds are present but not
disturbed by low overflight. The
regulations as written make clear that it
is not NOAA’s intent to consider a
violation when marine mammals or
seabirds are present during a low
overflight, but not disturbed.

6. Comment: NOAA should define
minimum altitude as measured from the
highest terrain within 2000 feet laterally
of the designated zones in the Gulf of
Farallones and the Monterey Bay
national marine sanctuaries. This is
needed because seabirds nest along
shoreline cliffs as high as 600 feet.
Consequently, a minimum height of
1000 feet above water could only be 400
feet from nesting seabirds and thus fail
to protect.

Response: The minimum altitude
prohibitions of the four west coast
national marine sanctuaries included in
this amended rule were determined at
the time of each sanctuary’s designation,
and this accounts for the terrain in
setting the minimum altitude. When the
sanctuaries were created, NOAA
followed NEPA and APA procedures
and developed environmental impact
statements that underwent public
review. Changes to the current
minimum altitudes are beyond the
scope of this regulatory action.

7. Comment: NOAA does not have
any proof that the regulations are
necessary.

Response: The administrative records
establishing overflight restrictions in all
four sanctuaries describe the need to
protect nearshore and offshore resources
from unnecessary disturbance, and
explain how low altitude overflights can
disrupt various marine mammal and
seabird behavior patterns including
breeding and nesting.

Additional documentation supporting
the need for overflight regulations in
order to reduce the risk of harmful
disturbance to marine mammals and
seabirds was submitted during the
public comment period and can be
found at Regulations.gov, Docket No.
NOAA-NOS-2009-0237.

8. Comment: The use of the term
“restrict” in the NPRM appears to
contradict FAA’s definition of the term.
The phrase “‘restricted area” has a very
specific and well-defined meaning
within Federal Aviation Regulations
(FARs) airspace designated under part
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73 within which the flight of aircraft,
while not wholly prohibited, is subject
to restriction.

Response: NOAA used the terms
“restrict” and ‘‘restrictions” in the
NPRM interchangeably with the terms
“regulations”, “prohibitions”, and
“limitations”. In order to avoid
confusion with FAA terminology,
NOAA has removed the terms “restrict”
and ‘“‘restrictions” from this final rule
and replaced them with comparable
terms.

9. Comment: The final rule for the
Olympic Coast National Marine
Sanctuary should exempt flight
operations for the purposes of taking off
and landing at Copalis, Quillayute, or
Sekiu airports.

Response: NOAA agrees that
exemptions for flight operations to and
from Copalis airport may be necessary
because the proximity of the airport to
the Olympic Coast National Marine
Sanctuary makes it difficult for pilots to
comply with sanctuary regulations
when merely flying in and out of the
airport. However, since such a change in
ONMS regulations is beyond the scope
of this action, NOAA will consider this
in a separate rulemaking action, subject
to review and comment. NOAA
disagrees, however, that exemptions are
necessary for Quillayute or Sekiu
airports because both airports are far
enough inland that no exemption is
necessary. The configuration and
location of Quilayute Airport (KUIL)
does not require general aviation aircraft
to descend below 2,000 feet above
ground level (AGL) over the ocean
during downwind or straight-in
approach to this airport’s only open
runway, Runway 04/22 (RWY 04/22).
Sekiu Airport (118S) is located on the
Strait of Juan de Fuca and is over 10
nautical miles from the boundary of
Olympic Coast National Marine
Sanctuary.

10. Comment: Search and rescue
operations should be exempted from the
final rule.

Response: Current ONMS regulations
specifically exempt activities as may be
necessary to respond to an emergency
threatening life, property, or the
environment. Search and rescue
operations would be considered an
emergency activity and are therefore
exempt from the regulations.
Accordingly, NOAA made no changes to
the regulations in response to this
comment.

11. Comment: Penalties for violations
should be defined.

Response: The assessed penalty
amount for a violation of sanctuary
overflight regulations would be
determined in accordance with NOAA’s

regulations at 15 CFR 904 and with the
National Marine Sanctuaries Act Vessel/
Aircraft Schedules of NOAA’s policy for
assessment of penalties and permit
sanctions. See www.gc.noaa.gov/
documents/031611 penalty policy.pdf.

12. Comment: NOAA should prepare
an EIS for this action.

Response: NOAA disagrees. The
amendments to the sanctuary
regulations in the four national marine
sanctuaries identified in this notice do
not have significant environmental
impacts and are categorically excluded
from the need to prepare an
environmental assessment pursuant to
the National Environmental Policy Act.
Specifically, the proposed amendments
to the regulations are legal in nature,
establishing a rebuttable presumption
regarding disturbance below a certain
level and are thus categorically
excluded by NOAA Administrative
Order 216—-6 Section 6.03c.3(i).

13. Comment: The Olympic Coast
National Marine Sanctuary regulation
would create a safety concern. Cloud
ceilings are typically at 2000 to 2500
feet in this sanctuary. FAA requires
pilots to remain 500 feet below clouds
to maintain safe flight, but doing so
would routinely violate NOAA’s
regulation.

Response: This rule does not change
the applicable long-standing minimum
altitudes that are codified in the
regulations for the Olympic Coast
National Marine Sanctuary and the
national marine sanctuaries off
California. These existing regulations
have not created a safety issue of this
nature in the 18 years since OCNMS
was designated. Nonetheless, if weather
conditions are such that maintaining
visual flight rules (VFR) cannot be
achieved while avoiding the flight
ceiling, rather than violating the
overflight regulations the pilot could
instead choose to do any of the
following: (1) Avoid flying over
sanctuary waters by flying inland; (2) fly
instrument flight rules (IFR) through the
clouds; or (3) fly above the clouds.

14. Comment: NOAA’s regulations
would require new charting symbols.

Response: NOAA disagrees. FAA has
the responsibility for preparation and
publication of aeronautical charts.
NOAA will provide any information
necessary to assist FAA.

15. Comment: Tomales Bay should be
added to the list of protected areas
under the Gulf of Farallones regulation.

Response: NOAA recognizes the
significance of Tomales Bay as an
important area for seabirds and marine
mammals. However, the identification
of this area as a new designated zone is
beyond the scope of this rulemaking.

16. Comment: The final amendments
should expressly maintain the existing
exemptions for Navy activities involving
low-level military overflights of
sanctuaries.

Response: This rulemaking does not
alter the existing exemptions for
Department of Defense activities from
certain sanctuary prohibitions.

17. Comment: How will NOAA
educate pilots about the amended
regulations in the designated zones?

Response: As mentioned above, one of
the purposes of this rulemaking is to
facilitate the publication of these
overflight regulations on aeronautical
charts. In addition, however, NOAA
will continue to collaborate with FAA to
educate pilots on the overflight
regulations for sanctuaries. Such
coordination would include working
with local FAA aviation safety program
managers to get the word out to pilot
associations. Other outreach strategies
would likely include press releases,
presentations to flight clubs, articles in
general aviation magazines, and flyers/
posters at local airports. The addition of
the notation to the aeronautical charts is
to assist aircraft operators by placing the
information on a chart, which is a
logical place for operators to consult for
flight information.

IV. Summary of Changes From the
Proposed Rule

NOAA has made two changes to this
final rule as compared to the proposed
rule. NOAA corrected the Channel
Islands National Marine Sanctuary
regulatory citation from § 922.72
paragraph (a)(5) to § 922.72 paragraph
(a)(7) and the Olympic Coast National
Marine Sanctuary regulatory citation
from § 922.152 paragraph (a)(6) to
§922.152 paragraph (a)(7).

IV. Classifications

A. National Environmental Policy Act

The amendments to the sanctuary
regulations in the four national marine
sanctuaries identified in this notice do
not have significant environmental
impacts and are categorically excluded
from the need to prepare an
environmental assessment pursuant to
the National Environmental Policy Act.
Specifically, the proposed amendments
to the regulations are legal in nature,
establishing a rebuttable presumption
regarding disturbance below a certain
level and are thus categorically
excluded by NOAA Administrative
Order 216—6 Section 6.03c.3(i).
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B. Executive Order 12866: Regulatory
Impact

This proposed rule has been
determined to be not significant within
the meaning of Executive Order 12866.

C. Executive Order 13132: Federalism
Assessment

NOAA has concluded this regulatory
action does not have federalism
implications sufficient to warrant
preparation of a federalism assessment
under Executive Order 13132.

D. Paperwork Reduction Act

This rule does not contain any new or
revisions to the existing information
collection requirement that was
approved by OMB (OMB Control
Number 0648—0141) under the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

E. Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
certification was published with the
proposed rule and is not repeated here.
No comments were received regarding
the economic impact of this rule. As a
result, a final regulatory flexibility
analysis was not prepared.

List of Subjects in 15 CFR Part 922

Administrative practice and
procedure, Environmental protection,
Fish, Harbors, Marine pollution, Marine
resources, Natural resources, Penalties,
Recreation and recreation areas,
Research, Water pollution control,
Water resources, Wildlife, Overflights.

Dated: January 20, 2012.

Holly A. Bamford,
Deputy Assistant Administrator for Ocean
Services and Coastal Zone Management.

Accordingly, for the reasons set forth
above, 15 CFR part 922 is amended as
follows:

PART 922—NATIONAL MARINE
SANCTUARY PROGRAM
REGULATIONS

m 1. The authority citation for part 922
continues to read as follows:

Authority: 15 U.S.C. 1431 et seq.

Subpart G—Channel Islands National
Marine Sanctuary

m 2. Amend § 922.72 by revising
paragraph (a)(7) to read as follows:

§922.72 Prohibited or otherwise regulated
activities—Sanctuary-wide.

(a] R

(7) Disturbing marine mammals or
seabirds by flying motorized aircraft at
less than 1,000 feet over the waters
within one nautical mile of any Island,
except to engage in kelp bed surveys or
to transport persons or supplies to or
from an Island. Failure to maintain a
minimum altitude of 1,000 feet above
ground level over such waters is
presumed to disturb marine mammals

or seabirds.
* * * * *

Subpart H—Gulf of Farallones National
Marine Sanctuary

m 3. Amend § 922.82 by revising
paragraph (a)(8) to read as follows:

§922.82 Prohibited or otherwise regulated
activities.

(a] EE

(8) Disturbing marine mammals or
seabirds by flying motorized aircraft at
less than 1,000 feet over the waters
within one nautical mile of the Farallon
Islands, Bolinas Lagoon, or any ASBS,
except to transport persons or supplies
to or from the Islands or for enforcement
purposes. Failure to maintain a
minimum altitude of 1,000 feet above
ground level over such waters is
presumed to disturb marine mammals

or seabirds.
* * * * *

Subpart M—Monterey Bay National
Marine Sanctuary

m 4. Amend § 922.132 by revising
paragraph (a)(6) to read as follows:

§922.132 Prohibited or otherwise
regulated activities.

(a] * * %

(6) Disturbing marine mammals or
seabirds by flying motorized aircraft,
except as necessary for valid law
enforcement purposes, at less than 1,000
feet above any of the four zones within
the Sanctuary described in Appendix B
to this subpart. Failure to maintain a
minimum altitude of 1,000 feet above
ground level above any such zone is
presumed to disturb marine mammals

or seabirds.
* * * * *

Subpart O—Olympic Coast National
Marine Sanctuary

m 5. Amend § 922.152 by revising
paragraph (a)(7) to read as follows:

§922.152 Prohibited or otherwise
regulated activities.

(a) I

(7) Disturbing marine mammals or
seabirds by flying motorized aircraft at
less than 2,000 feet over the waters
within one nautical mile of the Flattery
Rocks, Quillayute Needles, or Copalis
National Wildlife Refuges or within one
nautical mile seaward from the coastal
boundary of the Sanctuary, except for
activities related to tribal timber
operations conducted on reservation
lands, or to transport persons or
supplies to or from reservation lands as
authorized by a governing body of an
Indian tribe. Failure to maintain a
minimum altitude of 2,000 feet above
ground level over any such waters is
presumed to disturb marine mammals
or seabirds.
* * * * *
[FR Doc. 2012—-1593 Filed 1-25-12; 8:45 am]
BILLING CODE 3510-NK—P

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 206

Rules for Investigations Relating to
Global and Bilateral Safeguards
Actions, Market Disruption, Trade
Diversion, and Review of Relief
Actions

AGENCY: United States International
Trade Commission.

ACTION: Interim rule with request for
comments.

SUMMARY: The United States
International Trade Commission
(Commission) is adopting interim rules
that amend the Commission’s Rules of
Practice and Procedure to make
technical amendments and to provide
rules for the conduct of safeguard
investigations under statutory
provisions that implement bilateral
safeguard provisions in free trade
agreements that the United States has
negotiated with Australia, Bahrain,
Chile, Colombia, the Dominican
Republic and five Central American
countries (Costa Rica, El Salvador,
Guatemala, Honduras, and Nicaragua),
Jordan, Korea, Morocco, Oman, Panama,
Peru, and Singapore. With the exception
of the free trade agreements with
Colombia, Korea, and Panama, all of the
aforementioned free trade agreements
have entered into force. The free trade
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agreements with Colombia, Korea, and
Panama are expected to enter into force
imminently. The interim rules would
amend and expand upon current rules
that pertain to the conduct of bilateral
safeguard investigations under the
North American Free Trade Agreement
(NAFTA) Implementation Act with
respect to imports from Canada and
Mexico.

DATES: Effective date: January 26, 2012.
Deadline for filing written comments:

March 26, 2012.

ADDRESSES: You may submit comments,

identified by docket number MISC-039,

FTA safeguards rulemaking, by any of

the following methods:

—Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

—Agency Web Site: http://edis.usitc.gov.

Follow the instructions for submitting
comments on the Web site.
—Mail: For paper submission. U.S.
International Trade Commission, 500
E Street SW., Room 112A,
Washington, DC 20436.
—Hand Delivery/Courier: U.S.
International Trade Commission, 500
E Street SW., Room 112A,
Washington, DC 20436. From the
hours of 8:45 a.m. to 5:15 p.m.
Instructions: All submissions received
must include the agency name and
docket number (MISC-039, FTA
safeguards rulemaking), along with a
cover letter stating the nature of the
commenter’s interest in the proposed
rulemaking. All comments received will
be posted without change to http://
edis.usitc.gov including any personal
information provided. For paper copies,
a signed original and 8 copies of each
set of comments should be submitted to
James R. Holbein, Secretary, U.S.
International Trade Commission, 500 E
Street SW., Room 112A, Washington,
DC 20436. For access to the docket to
read background documents or
comments received, go to https://
edis.usitc.gov and/or the U.S.
International Trade Commission, 500 E
Street SW., Room 112A, Washington,
DC 20436.
FOR FURTHER INFORMATION CONTACT:
James R. Holbein, Secretary, telephone
(202) 205—2000 or William Gearhart,
Esquire, Office of the General Counsel,
United States International Trade
Commission, telephone (202) 205-3091.
Hearing-impaired individuals are
advised that information on this matter
can be obtained by contacting the
Commission’s TDD terminal at (202)
205—-1810. General information
concerning the Commission may also be
obtained by accessing its Web site at
http://www.usitc.gov.

SUPPLEMENTARY INFORMATION: The
preamble below is designed to assist
readers in understanding these
amendments to the Commission Rules.
This preamble provides background
information, a regulatory analysis of the
amendments, a section-by-section
explanation of the amendments, and a
description of the amendments to the
Rules. The Commission encourages
members of the public to comment, in
addition to any other comments they
wish to make on the amendments, on
whether the amendments are in
language that is sufficiently clear for
users to understand.

These amendments are being
promulgated in accordance with the
Administrative Procedure Act (5 U.S.C.
553) (APA), and will be codified in 19
CFR part 206.

Background

Section 335 of the Tariff Act of 1930
(19 U.S.C. 1335) authorizes the
Commission to adopt such reasonable
procedures, rules and regulations as it
deems necessary to carry out its
functions and duties. The Commission
is amending its rules governing
investigations relating to global and
bilateral safeguard actions, market
disruption, trade diversion and review
of relief actions (Part 206 of its Rules).
The amendments principally concern
Subpart D of Part 206, Investigations
Relating to Bilateral Safeguard Actions,
but also include several technical and
conforming changes to the general rules
in Subpart A of Part 206. The current
rules in Subpart D apply only to
Commission investigations under the
bilateral safeguard provision in the
NAFTA Implementation Act with
respect to imports from Canada and
Mexico. However, in recent years
Congress has enacted legislation that
implements bilateral safeguard
provisions in several additional free
trade agreements, including most
recently agreements with Colombia,
Korea, and Panama. The implementing
legislation for each of those free trade
agreements directs the Commission,
upon receipt of a petition, to conduct an
investigation and determine whether, as
a result of the reduction or elimination
of a duty under the agreement, an article
is being imported into the United States
in such increased quantities, in absolute
terms or relative to domestic
production, and under such conditions
that imports of such article constitute a
substantial cause of serious injury or the
threat thereof to the domestic industry
producing an article that is like or
directly competitive with the imported
article. If the Commission makes an
affirmative determination, it must

recommend a remedy to the President;
the President makes the final decision
on remedy.

In addition to the NAFTA
Implementation Act, the Commission is
required to conduct bilateral safeguard
investigations and make determinations
under section 311(b) of the United
States-Australia Free Trade Agreement
Implementation Act, section 311(b) of
the United States-Bahrain Free Trade
Agreement Implementation Act, section
311(b) of the United States-Chile Free
Trade Agreement Implementation Act,
section 311(b) of the United States-
Colombia Trade Promotion Agreement
Implementation Act, section 311(b) of
the Dominican Republic-Central
America-United States Free Trade
Agreement Implementation Act, section
211(b) of the United States-Jordan Free
Trade Area Implementation Act, section
311(b) of the United States-Korea Free
Trade Agreement Implementation Act,
section 311(b) of the United States-
Morocco Free Trade Agreement
Implementation Act, section 311(b) of
the United States-Oman Free Trade
Agreement Implementation Act, section
311(b) of the United States-Panama
Trade Promotion Agreement
Implementation Act, section 311(b) of
the United States-Peru Trade Promotion
Agreement Implementation Act, and
section 311(b) of the United States-
Singapore Free Trade Agreement
Implementation Act (for U.S. Code
citations to the respective
implementation acts, see the text of
interim rule section 206.31 infra).

These amendments expand upon
existing rules in Subpart D of Part 206
that provide for investigations and
determinations under the NAFTA
Implementation Act. Each of the
statutory provisions listed above
contains requirements that are similar
both substantively and procedurally to
the provision in the NAFTA
Implementation Act. These amended
rules identify the types of entities that
may file a petition, describe the
information that must be included in a
petition, indicate the time for
Commission determinations and
reporting, and establish procedures for
the limited disclosure of confidential
business information under
administrative protective order in those
instances in which the Commission is
authorized to make such disclosure.

Procedure for Adopting the Interim
Amendments

The Commission ordinarily
promulgates amendments to the Code of
Federal Regulations in accordance with
the rulemaking procedure in section 553
of the Administrative Procedure Act
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(APA) (5 U.S.C. 553). That procedure
entails publishing a notice of proposed
rulemaking in the Federal Register that
solicits public comment on the
proposed amendments, considering the
public comments in deciding on the
final content of the amendments, and
publishing the final amendments at
least 30 days prior to their effective
date. In this instance, however, the
Commission is amending its rules in 19
CFR Part 206 on an interim basis,
effective upon publication of this notice
in the Federal Register.

The Commission’s authority to adopt
interim amendments without following
all steps listed in section 553 of the APA
is derived from section 335 of the Tariff
Act of 1930 (19 U.S.C. 1335) and section
553 of the APA.

Section 335 of the Tariff Act
authorizes the Commission to adopt
such reasonable procedures, rules, and
regulations as it deems necessary to
carry out its functions and duties. The
Commission has determined that the
need for interim rules is clear in this
instance. Recently enacted legislation
that implements safeguard provisions in
free trade agreements, including
agreements with Colombia, Korea, and
Panama, requires the Commission to
conduct new kinds of investigations and
make determinations. It is important
that the Commission adopt
implementing rules as quickly as
possible because the three new
agreements are expected to enter into
force imminently. The interim
amendments will also apply in the case
of investigations under legislation that
implements safeguard provisions in free
trade agreements that have already
entered into force with respect to the
other countries listed above. In light of
the similarity of the provisions in the
various implementing statutes, the
Commission did not view it as practical
to issue a notice of interim rulemaking
applicable to investigations involving
goods from one or several free trade
agreement partners and at the same time
issue a substantially identical notice of
proposed rulemaking applicable to
investigations involving goods from
other free trade agreement partners.
These interim rules will apply to
investigations and determinations under
a particular free trade agreement
implementation act only after the
relevant agreement has entered into
force.

Section 553(b) of the APA allows an
agency to dispense with publication of
a notice of proposed rulemaking when
the following circumstances exist: (1)
The rules in question are interpretive
rules, general statements of policy, or
rules of agency organization, procedure

or practice; or (2) the agency for good
cause finds that notice and public
comment on the rules are impracticable,
unnecessary, or contrary to the public
interest, and the agency incorporates
that finding and the reasons therefor
into the rules adopted by the agency.

Section 553(d)(3) of the APA allows
an agency to dispense with the
publication of notice of final rules at
least thirty days prior to their effective
date if the agency finds that good cause
exists for not meeting the advance
publication requirement and the agency
publishes that finding along with the
rules.

In this instance, the Commission has
determined that the requisite
circumstances exist for dispensing with
the notice, comment, and advance
publication procedure that ordinarily
precedes the adoption of Commission
rules. For purposes of invoking the
section 553(b) exemption from
publishing a notice of proposed
rulemaking that solicits public
comment, the Commission finds that the
interim amendments to Part 206 are
“agency rules of procedure and
practice.” Moreover, the entry into force
of the new agreements, particularly the
agreement with Korea, which applies to
a significant amount of U.S. import
trade and which could not be predicted
sufficiently far in advance, makes the
establishment of rules a matter of
urgency. Hence, it clearly would have
been impracticable for the Commission
to comply with the notice of proposed
rulemaking and public comment
procedure.

For the purpose of invoking the
section 553(d)(3) exemption from
publishing advance notice of the interim
amendments to Part 206 at least thirty
days prior to their effective date, the
Commission finds the fact that the
implementing legislation was signed by
the President on October 21, 2011,
makes such advance publication
impracticable and constitutes good
cause for not complying with that
requirement.

The Commission recognizes that
interim rule amendments should not
respond to anything more than the
exigencies created by the new
legislation. Each interim amendment to
Part 206 accordingly falls into one or
more of the following categories: (1) A
revision of a preexisting rule to make it
applicable to one or more of the new
kinds of investigations of relief actions;
(2) clarification of the manner in which
a preexisting rule is to be applied to one
or more of the new kinds of
investigations; or (3) a new rule
covering a matter addressed in the new

legislation but not covered by a
preexisting rule.

After taking into account all
comments received and the experience
acquired under the interim
amendments, the Commission will
replace them with final amendments
promulgated in accordance with the
notice, comment, and advance
publication procedure prescribed in
section 553 of the APA.

Regulatory Analysis of Proposed
Amendments to the Commission’s Rules

The Commission has determined that
the proposed rules do not meet the
criteria described in section 3(f) of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and thus do not
constitute a significant regulatory action
for purposes of the Executive Order.

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) is inapplicable to this
rulemaking because it is not one for
which a notice of final rulemaking is
required under 5 U.S.C. 553(b) or any
other statute.

These interim rules do not contain
federalism implications warranting the
preparation of a federalism summary
impact statement pursuant to Executive
Order 13132 (64 FR 43255, August 4,
1999).

No actions are necessary under the
Unfunded Mandates Reform Act of 1995
(2 U.S.C. 1501 et seq.) because the
interim rules will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and will not
significantly or uniquely affect small
governments.

The interim rules are not major rules
as defined by section 804 of the
Congressional Review Act (5 U.S.C. 801
et seq.). Moreover, they are exempt from
the reporting requirements of that Act
because they contain rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties.

The amendments are not subject to
section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.),
since they do not contain any new
information collection requirements.

Section-by-Section Explanation of the
Proposed Amendments

PART 206—INVESTIGATIONS
RELATING TO GLOBAL AND
BILATERAL SAFEGUARD ACTIONS,
MARKET DISRUPTION, AND REVIEW
OF RELIEF ACTIONS

Section 206.1 of subpart 206, which
lists the statutory authorities and
investigations to which subpart 206
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applies, is being amended to add a
reference to the list of the statutory
authorities that are being added in
Subpart D of subpart 206 under which
the Commission may conduct a bilateral
FTA safeguard investigation. Section
206.1 is being further amended to delete
the cross references between statutory
authorities and part 206 subparts. This
information is readily apparent either
from the title of the subpart or the first
section in each subpart, which lists the
statutory authorities and investigations
to which the subpart applies.

Subpart A of Part 206 sets forth rules
of general application for Commission
safeguard investigations. This subpart is
being amended in two principal
respects. Section 206.2 is amended to
extend to entities filing petitions under
bilateral safeguard provisions the
requirement that the petitioning entity
identify the statutory authority and rule
subpart under which the petition is
filed. Section 206.6(a)(2) is amended to
state that the Commission, if it makes an
affirmative determination or is equally
divided in its determination, will
include in its report such remedy
recommendations or proposals as may
be appropriate under the statute and an
explanation of the basis for each
recommendation or proposal. The
amendment deletes a reference to a
statutory provision that applies only in
certain market disruption investigations.

Subpart D of Part 206 is amended to
apply to Commission investigations
under several statutory authorities that
implement FTA safeguard provisions.
As amended, Subpart D is divided into
seven sections. Section 206.31 lists the
statutory authorities under which the
Commission conducts such
investigations. Section 206.32 sets forth
definitions for terms applicable to some
or all such investigations, including
“substantial cause,” “domestic
industry,” “critical circumstances,”
“perishable agricultural product,” and
“Korean motor vehicle article.” The
definitions of ‘‘substantial cause,”
“domestic industry,” and “Korean
motor vehicle article” are not in the
current rule; however, they reflect
statutory definitions.

Section 206.33(a) lists the types of
entities that may file a petition. The list
is the same as in the current rule, but
the rule is revised to refer to the list of
statutory authorities in section 206.31.
Current section 206.33(b) is
redesignated as section 206.33(d) and is
amended to list the countries whose
goods might be the subject of a request
for provisional relief with respect to a
perishable agricultural product. New
section 206.33(b) lists the agreements
for which U.S. implementing legislation

has been enacted that provides for the
subject Commission investigations.
Current section 206.33(c) is deleted and
is replaced by a new section 206.33(c)
that relates to allegations of critical
circumstances and lists the FTA
countries whose goods might be the
subject of a request for provisional relief
when critical circumstances are alleged.
The Commission is deleting current
section 206.33(c), which describes the
President’s authority to provide relief
after expiration of the transition period
in NAFTA cases, because it finds it
impractical and unnecessary to describe
more generally the President’s authority
under the various free trade agreement
implementing statutes.

Section 206.34 describes the
information that must be included in a
petition filed under Subpart D. The
information required is similar to that in
current section 206.34 for petitions filed
under the NAFTA safeguard provisions.
Like the current rule, the amended rule
recognizes that not all of the requested
information may be available to the
entity seeking to file a petition.
Accordingly, the amended rule directs
that the entity provide the requested
information to the extent that such
information is publicly available from
governmental or other sources, or best
estimates and the basis therefor if such
information is not available.

Section 206.35 sets forth the time
period that the Commission has to make
its injury determination and transmit its
report after an investigation is initiated,
and also indicates the time period for
making and reporting determinations
when provisional relief is requested.
These time periods are the same as in
the implementing statutes.

Section 206.36, which states that the
Commission will make its reports
available to the public (with the
exception of confidential business
information) and will publish a
summary in the Federal Register, is not
changed.

New section 206.37 is added to
provide for limited disclosure of certain
confidential business information under
administrative protective order in
investigations under implementing
statutes that authorize such disclosure.
With the exception of the implementing
statutes for the NAFTA and the Jordan
FTA, each of the implementing statutes
listed in section 206.31 provides for
such disclosure.

List of Subjects in 19 CFR Part 206

Administrative practice and
procedure, Australia, Bahrain, Business
and industry, Canada, Chile, Colombia,
Costa Rica, Dominican Republic, El
Salvador, Guatemala, Honduras,

Imports, Investigations, Jordan, Korea,
Mexico, Morocco, Nicaragua, Oman,
Panama, Peru, Singapore, Trade
agreements.

For the reasons stated in the
preamble, the United States
International Trade Commission
amends 19 CFR Part 206 as follows:

PART 206—INVESTIGATIONS
RELATING TO GLOBAL AND
BILATERAL SAFEGUARD ACTIONS,
MARKET DISRUPTION, TRADE
DIVERSION, AND REVIEW OF RELIEF
ACTIONS

m 1. Revise the authority citation for part
206 to read as follows:

Authority: 19 U.S.C. 1335, 2112 note,
2251-2254, 2436, 2451-2451a, 3351-3382,
3805 note, 4051-4065, and 4101.

m 2. Revise § 206.1 to read as follows:

§206.1

Part 206 applies to proceedings of the
Commission under 201-202, 204, 406,
and 421-422 of the Trade Act of 1974,
as amended (2251-2252, 2254, 2436,
2451-2451a), sections 301-317 of the
North American Free Trade Agreement
Implementation Act (19 U.S.C. 3351—
3382) (hereinafter NAFTA
Implementation Act), and the statutory
provisions listed in section 206.31 of
this part 206 that implement bilateral
safeguard provisions in other free trade
agreements into which the United States
has entered.

m 3. Revise § 206.2 to read as follows:

§206.2
request.

Applicability of part.

Identification of type of petition or

An investigation under this part 206
may be commenced on the basis of a
petition, request, resolution, or motion
as provided for in the statutory
provisions listed in §§ 206.1 and 206.31.
Each petition or request, as the case may
be, filed by an entity representative of
a domestic industry under this part 206
shall state clearly on the first page
thereof ““This is a [petition or request]
under section [citing the statutory
provision] and Subpart [B, C, D, E, F, or
G] of part 206 of the rules of practice
and procedure of the United States
International Trade Commission.”

m 4. Amend § 206.6 by revising
paragraph (a)(2) to read as follows:

§206.6 Report to the President.

(a) * *x %

(2) If the determination is affirmative
or if the Commission is equally divided
in its determination, such remedy
recommendation or proposal as may be
appropriate under the statute and an
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explanation of the basis for each

recommendation or proposal.
* * * * *

m 5. Revise § 206.31 to read as follows:

§206.31 Applicability of subpart.

This subpart D applies specifically to
investigations under section 311(b) of
the United States-Australia Free Trade
Agreement Implementation Act (19
U.S.C. 3805 note), section 311(b) of the
United States-Bahrain Free Trade
Agreement Implementation Act (19
U.S.C. 3805 note), section 311(b) of the
United States-Chile Free Trade
Agreement Implementation Act (19
U.S.C. 3805 note), section 311(b) of the
United States-Colombia Trade
Promotion Agreement Implementation
Act (19 U.S.C. 3805 note), section 311(b)
of the Dominican Republic-Central
America-United States Free Trade
Agreement Implementation Act (19
U.S.C. 4061(b)), section 211(b) of the
United States-Jordan Free Trade Area
Implementation Act (19 U.S.C. 2112
note), section 311(b) of the United
States-Korea Free Trade Agreement
Implementation Act (19 U.S.C. 3805
note), section 311(b) of the United
States-Morocco Free Trade Agreement
Implementation Act (19 U.S.C. 3805
note), section 302(b) of the NAFTA
Implementation Act (19 U.S.C. 3352(b)),
section 311(b) of the United States-
Oman Free Trade Agreement
Implementation Act (19 U.S.C. 3805
note), section 311(b) of the United
States-Panama Trade Promotion
Agreement Implementation Act (19
U.S.C. 3805 note), section 311(b) of the
United States-Peru Trade Promotion
Agreement Implementation Act (19
U.S.C. 3805 note), and section 311(b) of
the United States-Singapore Free Trade
Agreement Implementation Act (19
U.S.C. 3805 note). For other applicable
rules, see subpart A of this part and part
201 of this chapter.

m 6. Revise § 206.32 to read as follows:

§206.32 Definitions applicable to subpart
D.

For the purposes of this subpart, the
following terms have the meanings
hereby assigned to them:

(a) The term substantial cause has the
same meaning as section 202(b)(1)(B) of
the Trade Act.

(b) The terms domestic industry,
serious injury, and threat of serious
injury have the same meanings as in
section 202(c)(6) of the Trade Act.

(c) Critical circumstances mean such
circumstances as are described in
section 202(d) of the Trade Act;

(d) Perishable agricultural product
means any agricultural product or citrus
product, including livestock, which is

the subject of monitoring pursuant to
section 202(d) of the Trade Act.

(e) Korean motor vehicle article means
a good provided for in heading 8703 or
8704 of the U.S. Harmonized Tariff
Schedule that qualifies as an originating
good under section 202(b) of the United
States-Korea Free Trade Agreement
Implementation Act.

m 7. Revise § 206.33 to read as follows:

§206.33 Who may file a petition.

(a) In general. A petition under this
subpart D may be filed by an entity,
including a trade association, firm,
certified or recognized union, or group
of workers, that is representative of a
domestic industry producing an article
that is like or directly competitive with
an article that is allegedly, as a result of
the reduction or elimination of a duty
provided for under a free trade
agreement listed in paragraph (b) of this
section, being imported into the United
States in such increased quantities, in
absolute terms or relative to domestic
production, and under such conditions
that imports of the article constitute a
substantial cause of serious injury, or
(except in the case of a Canadian article)
threat thereof, to such domestic
industry. Unless the implementation
statute provides otherwise, a petition
may be filed only during the transition
period of the particular free trade
agreement.

(b) List of free trade agreements. The
free trade agreements referred to in
paragraph (a) of this section include the
United States-Australia Free Trade
Agreement, the United States-Bahrain
Free Trade Agreement, the United
States-Chile Free Trade Agreement, the
United States-Colombia Trade
Promotion Agreement, the Dominican
Republic-Central America-United States
Free Trade Agreement, the United
States-Jordan Free Trade Area
Agreement, the United States-Korea
Free Trade Agreement, the United
States-Morocco Free Trade Agreement,
the North American Free Trade
Agreement (NAFTA), the United States-
Oman Free Trade Agreement, the
United States-Panama Trade Promotion
Agreement, the United States-Peru
Trade Promotion Agreement, and the
United States-Singapore Free Trade
Agreement, to the extent that such
agreements have entered into force.

(c) Critical circumstances. An entity
of the type described in paragraph (a) of
this section that represents a domestic
industry may allege that critical
circumstances exist and petition for
provisional relief with respect to
imports if such product is from
Australia, Canada, Jordan, Korea,
Mexico, Morocco, or Singapore.

(d) Perishable agricultural product.
An entity of the type described in
paragraph (a) of this section that
represents a domestic industry
producing a perishable agricultural
product may petition for provisional
relief with respect to imports of such
product from Australia, Canada, Jordan,
Korea, Mexico, Morocco, or Singapore,
but only if such product has been
subject to monitoring by the
Commission for not less than 90 days as
of the date the allegation of injury is
included in the petition.

(e) Korean motor vehicle article. An
entity of the type described in paragraph
(a) of this section that is filing a petition
with respect to a product from Korea
shall state whether it represents a
domestic industry producing an article
that is like or directly competitive with
a Korean motor vehicle article.

m 8. Revise § 206.34 to read as follows:

§206.34 Contents of petition.

A petition under this subpart D shall
include specific information in support
of the claim that, as a result of the
reduction or elimination of a duty
provided for under a free trade
agreement listed in § 206.33(b), an
article is being imported into the United
States in such increased quantities, in
absolute terms or relative to domestic
production, and under such conditions
that imports of the article constitute a
substantial cause of serious injury, or
(except in the case of a Canadian article)
threat thereof, to the domestic industry
producing an article that is like or
directly competitive with the imported
article. If provisional relief is requested
in a petition concerning an article from
Australia, Canada, Jordan, Korea,
Mexico, Morocco, or Singapore, the
petition shall state whether provisional
relief is sought because critical
circumstances exist or because the
imported article is a perishable
agricultural product. In addition, a
petition filed under this subpart D shall
include the following information, to
the extent that such information is
publicly available from governmental or
other sources, or best estimates and the
basis therefor if such information is not
available:

(a) Product description. The name and
description of the imported article
concerned, specifying the United States
tariff provision under which such article
is classified and the current tariff
treatment thereof, and the name and
description of the like or directly
competitive domestic article concerned;

(b) Representativeness.

(1) The names and addresses of the
firms represented in the petition and/or
the firms employing or previously
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employing the workers represented in
the petition and the locations of their
establishments in which the domestic
article is produced;

(2) The percentage of domestic
production of the like or directly
competitive domestic article that such
represented firms and/or workers
account for and the basis for claiming
that such firms and/or workers are
representative of an industry; and

(3) The names and locations of all
other producers of the domestic article
known to the petitioner;

(c) Import data. Import data for at
least each of the most recent 5 full years
that form the basis of the claim that the
article concerned is being imported in
increased quantities in absolute terms;

(d) Domestic production data. Data on
total U.S. production of the domestic
article for each full year for which data
are provided pursuant to paragraph (c)
of this section;

(e) Data showing injury. Quantitative
data for each of the most recent 5 full
years indicating the nature and extent of
injury to the domestic industry
concerned:

(1) With respect to serious injury, data
indicating:

(i) A significant idling of production
facilities in the industry, including data
indicating plant closings or the
underutilization of production capacity;

(ii) The inability of a significant
number of firms to carry out domestic
production operations at a reasonable
level of profit; and

(iii) Significant unemployment or
underemployment within the industry;
and/or

(2) With respect to the threat of
serious injury, data relating to:

(i) A decline in sales or market share,
a higher and growing inventory
(whether maintained by domestic
producers, importers, wholesalers, or
retailers), and a downward trend in
production, profits, wages, productivity,
or employment (or increasing
underemployment);

(ii) The extent to which firms in the
industry are unable to generate adequate
capital to finance the modernization of
their domestic plants and equipment, or
are unable to maintain existing levels of
expenditures for research and
development;

(iii) The extent to which the U.S.
market is the focal point for the
diversion of exports of the article
concerned by reason of restraints on
exports of such article to, or on imports
of such article into, third country
markets; and

(3) Changes in the level of prices,
production, and productivity.

(f) Cause of injury. An enumeration
and description of the causes believed
to be resulting in the injury, or threat
thereof, described under paragraph (e)
of this section, and a statement
regarding the extent to which increased
imports of the subject article are
believed to be such a cause, supported
by pertinent data;

(g) Relief sought and purpose thereof.
A statement describing the import relief
sought, including the type, amount, and
duration, and the specific purposes
therefor, which may include facilitating
the orderly transfer of resources to more
productive pursuits, enhancing
competitiveness, or other means of
adjustment to new conditions of
competition;

(h) Efforts to compete. A statement on
the efforts being taken, or planned to be
taken, or both, by firms and workers in
the industry to make a positive
adjustment to import competition.

(i) Critical circumstances. If the
petition alleges the existence of critical
circumstances, a statement setting forth
the basis for the belief that there is clear
evidence that increased imports (either
actual or relative to domestic
production) of the article are a
substantial cause of serious injury, or
the threat thereof, to the domestic
industry, and that delay in taking action
would cause damage to that industry
that would be difficult to repair, and a
statement concerning the provisional
relief requested and the basis therefor.

m 9. Revise § 206.35 to read as follows:

§206.35 Time for determinations,
reporting.

(a) In general. The Commission will
make its determination with respect to
injury within 120 days (180 days if
critical circumstances are alleged) after
the date on which the investigation is
initiated. The Commission will make its
report to the President no later than 30
days after the date on which its
determination is made.

(b) Perishable agricultural product. In
the case of a request in a petition for
provisional relief with respect to a
perishable agricultural product that has
been the subject of monitoring by the
Commission, the Commission will
report its determination and any finding
to the President not later than 21 days
after the date on which the request for
provisional relief is received.

(c) Critical circumstances. If
petitioner alleges the existence of
critical circumstances in the petition,
the Commission will report its
determination regarding such allegation
and any finding on or before the 60th
day after such filing date.

m 10. Add § 206.37 to read as follows:

§206.37 Limited disclosure of certain
confidential business information under
administrative protective order.

Except in the case of an investigation
under the United States-Jordan Free
Trade Area Implementation Act or the
NAFTA, the Secretary shall make
available to authorized applicants, in
accordance with the provisions of
§206.17, confidential business
information obtained in an investigation
under this subpart.

By order of the Commission.
Issued: January 19, 2012.
James R. Holbein,
Secretary to the Commission.
[FR Doc. 2012-1500 Filed 1-25-12; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520
[Docket No. FDA-2011-N-0003]

Oral Dosage Form New Animal Drugs;
Deracoxib

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Novartis Animal Health U.S., Inc. The
supplemental NADA provides for
veterinary prescription use of deracoxib
tablets in dogs for the control of
postoperative pain and inflammation
associated with dental surgery and the
addition of a 12-milligram (mg) size
tablet.

DATES: This rule is effective January 26,
2012.

FOR FURTHER INFORMATION CONTACT:
Amy L. Omer, Center for Veterinary
Medicine (HFV-114), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—8336,
email: amy.omer@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Novartis
Animal Health U.S., Inc., 3200
Northline Ave., Suite 300, Greensboro,
NC 27408, filed a supplement to NADA
141-203 that provides for veterinary
prescription use of DERAMAXX
(deracoxib) Chewable Tablets in dogs
for the control of postoperative pain and
inflammation associated with dental
surgery and the addition of a 12-mg size
tablet. The supplemental NADA is
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approved as of November 23, 2011, and
21 CFR 520.538 is amended to reflect
the approval.

A summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
supplemental approval qualifies for 3
years of marketing exclusivity beginning
on the date of approval.

The Agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In §520.538, revise paragraphs (a),
(d)(1), and (d)(2) to read as follows:

§520.538 Deracoxib.

(a) Specifications. Each tablet
contains 12, 25, 50, 75, or 100
milligrams (mg) deracoxib.

(d) EE

(1) Amount. Administer orally as
needed, as a single daily dose based on
body weight:

(i) 1 to 2 mg/kilogram (kg) (0.45 to
0.91 mg/pound (Ib)), for use as in
paragraph (d)(2)(i) of this section.

(ii) 1 to 2 mg/kg (0.45 to 0.91 mg/lb)
for 3 days, for use as in paragraph
(d)(2)(ii) of this section.

(iii) 3 to 4 mg/kg (1.4 to 1.8 mg/1b) for
up to 7 days, for use as in paragraph
(d)(2)(iii) of this section.

(2) Indications for use. (i) For the
control of pain and inflammation
associated with osteoarthritis.

(ii) For the control of postoperative
pain and inflammation associated with
dental surgery.

(iii) For the control of postoperative
pain and inflammation associated with

orthopedic surgery.
* * * * *

Dated: January 23, 2012.
William T. Flynn,

Acting Director, Center for Veterinary
Medicine.

[FR Doc. 2012-1622 Filed 1-25-12; 8:45 am]
BILLING CODE 4160-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2011-0730; FRL-9620-9]
Approval and Promulgation of Air

Quality Implementation Plans; Virginia;
Consumer and Commercial Products

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Virginia. The SIP revision adds a new
chapter (9VAC5-45—Consumer and
Commercial Products) in order to
control volatile organic compounds
(VOC) from portable fuel containers,
consumer products, architectural and
industrial (AIM) coatings, adhesives and
sealants, and asphalt paving operations
within the Northern Virginia and
Fredericksburg VOC Emissions Control
Areas. The SIP revision also includes
new and revised documents
incorporated by reference into the
Virginia regulations (9VAC5-20-21—
Documents Incorporated by Reference)
in order to support the new and revised
regulations. This action is being taken
under the Clean Air Act (CAA).

DATES: Effective Date: This final rule is
effective on February 27, 2012.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2011-0730. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Gregory Becoat, (215) 814-2036, or by
email at becoat.gregory@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On November 8, 2011 (76 FR 69214),
EPA published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed approval of Virginia’s
consumer and commercial products
regulations. The formal SIP revision was
submitted by the Commonwealth of
Virginia on March 18, 2010.

II. Summary of SIP Revision

The SIP revision consists of the
following: (1) Amendments to Chapter
9VAC5-20-21—Documents
Incorporated by Reference, in order to
make administrative changes for clarity,
style, format, renumbering, and
incorporate by reference into the
Virginia regulations the new and revised
regulations; (2) adds a new chapter,
9VAC5-45—Consumer and Commercial
Products (Chapter 45) for regulations
pertaining to consumer and commercial
products; (3) adds special provisions in
Chapter 45 that specify monitoring,
compliance, notification, general
testing, recordkeeping and reporting
requirements; (4) establishes standards
for portable fuel containers for products
manufactured before and after August 1,
2010; (5) establishes standards for
consumer products for products
manufactured before and after August 1,
2010; (6) establishes standards for
architectural and industrial
maintenance coatings; (7) establishes
standards for adhesives and sealants;
and (8) establishes standards for asphalt
paving operations. These SIP revisions
contain the required elements for a
federally enforceable rule: emission
limitations, compliance procedures and
test methods, compliance dates and
record keeping provisions. The
Commonwealth of Virginia has adopted
the standards and requirements of the
consumer and commercial products
regulations as recommended by the
Ozone Transport Commission model
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rule. Other specific requirements and
the rationale for EPA’s proposed action
are explained in the NPR and will not
be restated here. No public comments
were received on the NPR.

III. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) ‘“privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not
extend to documents or information (1)
that are generated or developed before
the commencement of a voluntary
environmental assessment; (2) that are
prepared independently of the
assessment process; (3) that demonstrate
a clear, imminent and substantial
danger to the public health or
environment; or (4) that are required by
law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a privilege to
documents and information ‘“‘required
by law,” including documents and
information ‘required by Federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “‘enforce Federally
authorized environmental programs in a
manner that is no less stringent than
their Federal counterparts. * * *”” The
opinion concludes that “[r]egarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing

enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘‘no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

IV. Final Action

EPA is approving the consumer and
commercial products regulations as a
revision to the Virginia SIP. This SIP
revision will control emissions of VOCs,
which will reduce the formation of
ozone, and thereby protect public health
and welfare.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not

impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
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required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 26, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition

for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to Virginia’s consumer and
commercial products regulations, may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: January 4, 2012.

W.C. Early,
Acting Regional Administrator, Region III.
40 CFR Part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for 40 CFR
part 52 continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart VV—Virginia

m 2.In §52.2420, the table in paragraph
(c) is amended by adding a new Chapter
45 in numerical order and the table in
paragraph (e) is amended by adding an
entry for Documents Incorporated by
Reference to the end of the table. The
amendments read as follows:

§52.2420 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES

State

ot : ; : Explanation
State citation Title/subject effc?acttéve EPA approval date [former SIP citation]

9VACS5, Chapter 45 Consumer and Commercial Products (applicable to the Northern Virginia and Fredericksburg VOC Emissions

Control Areas)

Part | Special Provisions

5-45-10 .cccoviriiriieee Applicability .......cccoeciiniiiiie 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-20 ...ccoooiriienn ComplianCe .......cecvererieeniiieneceeneens 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-30 ...cooviiiiiiine Emission testing ........ccocceeeiiiiiniieins 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-40 ...coooviieeenne MONItOriNg ..oceeeveeeiiiee e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-50 ...coeoviiriienne Notification, records and reporting ....... 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

Part Il Emission Standards
Article 1 Emission Standards For Portable Fuel Containers And Spouts Manufactured Before August 1, 2010

5-45-60 ...ccoocviririenenne Applicability .......cccoeciiniiiiie 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-70 .cccoviiiieieeienne EXemptions ......ccccceeviiniiniieeee e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-80 ...coeevirriienn Definitions .......ccoociiiiiiiiii 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-90 ...coooviiriienne Standard for volatile organic com- 3/17/10 1/26/2012 [Insert page number where Added.
pounds. the document begins].

5-45-100 ....cccvrcvreinnne Administrative requirements ................. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-110 .coovviriieee ComplianCe .......cccoeveeiiiiieeiieeeeees 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-120 ....cocvvriiene Compliance schedules ...........ccccoeueee. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-130 ...coovviririennns Test methods and procedures ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-140 ....cccevviivenne MONItoring ..c.eevveeiiieeeeee e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-150 ....cocvvrcvreinnne Notification, records and reporting ....... 3/17/10 1/26/2012 [Insert page number where Added.

the document begins].

Article 2 Emission Standards For Portable Fuel Containers And Spouts Manufactured On Or After August 1, 2010

..................... Applicability ................

3/17/10

1/26/2012 [Insert page number where

Added.

the document begins].
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State .
State citation Title/subject effc?acttei}ve EPA approval date [forrfgflsﬁ%agggﬁ on]

5-45-170 ..ooovvrieenne EXemptions .......cccceviiiniiniieeeeeee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-180 ....cccvvvcviene Definitions ..o 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-190 ....cccvvcvveenne Standard for volatile organic com- 3/17/10 1/26/2012 [Insert page number where Added.
pounds. the document begins].

5-45-200 ......cceecvveienne Certification procedures ..........c.cccooeeuns 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-210 ..ccoovvriiene Innovative products ...........cccccceecieinenne 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-220 .....cccecvvennne Administrative requirements ................. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-230 .....cccvrivieine ComplianCe .......ccccvveeniereceneeeneee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-240 .....ccceceveeene Compliance schedules ........ccccccneenene 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-250 .....cccevceieienne Test methods and procedures ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-260 ......ccecveuenne Monitoring ......ooceeviiiiii, 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-270 .....covrciiene Notification, records and reporting ....... 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

Article 3 Emission Standards For Consumer Products Manufactured Before August 1, 2010

5-45-280 .....ccevvieeiienne Applicability ........ccoveeriiiiieee s 3/17/10 1/26/2012 [Insert page number where Added.
the document begins).

5-45-290 ......ccevvueerinnne EXemptions .......cccceviiiniiiiieneeeeee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins).

5-45-300 ....cccevriveerinenne Definitions .......ccoeveiiiiniieee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins).

5-45-310 (Except sub- Standard for volatile organic com- 3/17/10 1/26/2012 [Insert page number where Added.
section B). pounds. the document begins).

5-45-320 ....cccvviieeinne Alternative control plan (ACP) for con- 3/17/10 1/26/2012 [Insert page number where Added.
sumer products. the document begins].

5-45-330 ...coooveriieianne Innovative products .........ccccoceeveennenne 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-340 ....cccevivveenne Administrative requirements ................. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-350 ....cccveriieeinnne ComplianCe ......cccceeveerieiiieeeee s 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-360 ......cevvveerinnne Compliance schedules ..........cccccoeeeeenee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-370 ...covovirieenne Test methods and procedures ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-380 .....ccevvveeiinnne MONItOriNG .oovveeieeieee e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-390 .....cceviieerinenne Notification, records and reporting ....... 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

Article 4 Emission Standards For Consumer Products Manufactured On or After August 1, 2010

5-45-400 ......ccoevvveiunnne Applicability .....ccccoeviiriiiiiee s 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-410 ....cocvvrivene EXemptions .......ccccevviiiiiiiicnieeeeee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-420 ......ccecvvennnn Definitions .......ccoeveeiiiiinie 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-430 (Except sub- Standard for volatile organic com- 3/17/10 1/26/2012 [Insert page number where Added.
section B). pounds. the document begins].

5-45-440 ......ccccveueene Alternative control plan (ACP) for con- 3/17/10 1/26/2012 [Insert page number where Added.
sumer products. the document begins].

5-45-450 ......cceecvveennn Innovative products ...........cccocerveennenns 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-460 ........ecuveeenne Administrative requirements ................. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-470 ....cccvvivvenn ComplianCe .......cccoeveeriiiiieceeec s 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-480 ......coecuveeeene Compliance schedules ..........cc.ccoeueenes 3/17/10 1/26/2012 [Insert page number where Added.

the document begins].
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EPA-APPROVED VIRGINIA REGULATIONS AND STATUTES—Continued

State

State citation Title/subject effde:tt‘iave EPA approval date [forrfgplsﬁrlgagggﬁ on]
5-45-490 ....ccevvcveeannn Test methods and procedures ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].
5-45-500 .....cccevvieerunenne MONItOriNG .oovveeieeiiiee e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].
5-45-510 ...ooovvriiene Notification, records and reporting ....... 3/17/10 1/26/2012 [Insert page number where Added.

the document begins].

Article 5 Emission Standards For Architectural And Industrial Maintenance Coatings

5-45-520 ......ccecveinenne Applicability .......ccooviiiiiiiieii s 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-530 ....ccccvvivieninnne EXemptions .......cccceviiiniiiieneeee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-540 ......ccevveuenne Definitions .......ccoveiiiiiniiee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-550 .....ccoovcvieinnne Standard for volatile organic com- 3/17/10 1/26/2012 [Insert page number where Added.
pounds. the document begins].

5-45-560 .......cecverunenne Administrative requirements ................. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5—45-570 ..ccovvreereeannn ComplianCe .......ccceeecveeeiiee e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-580 .....ccceviueeiienne Compliance schedules ..........cccccceeenee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-590 ......ccecuieinnne Test methods and procedures ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-600 .......cccrruennen. Monitoring .....coooveeiiiiiiic e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-610 ..ooovvrieenne Notification, records and reporting ....... 3/17/10 1/26/2012 [Insert page number where Added.

the document begins].

Article 6 Emission Standards For Adhesives And Sealants

5-45-620 .....cceviueeennne Applicability ........ccoveeriiiiie s 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-630 ......cceecvveiene Exemptions ..o 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-640 ......ccoecevennnne Definitions .......ccocieiiiiniii 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-650 ......cervveeiennne Standard for volatile organic com- 3/17/10 1/26/2012 [Insert page number where Added.
pounds. the document begins].

5-45-660 ......cccecveeruenne Control technology guidelines .............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-670 .....ccercvrennne Standard for visible emissions ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-680 ......ccecvveunnne Administrative requirements ................. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-690 ....c.eevereeeennnnn ComplianCe .......ccceeecieeeiiee e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-700 ...cooovvriieeianne Compliance schedules ..........cccccoeeeeneee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-710 .cooviiriiee Test methods and procedures ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-720 ...cceoviernnnen. Monitoring .....ccooeeeiiiiiic e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-730 ..ccovvreeieeennn Notification, records and reporting ....... 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-740 ....ccovvrieenne Registration .........cccoooeeieeiiiiiniieeee 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-750 ....ccovrivienne Facility and control equipment mainte- 3/17/10 1/26/2012 [Insert page number where Added.
nance or malfunction. the document begins].

Article 7 Emission Standards For Asphalt Paving Operations

5-45-760 ......ceecvvenenne Applicability ........cccocoiiiiiiiiiii s 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-770 ...ccoovvriiennnn Definitions .......ccoveeiiiiniie 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].

5-45-780 ....cccvvriieeenne Standard for volatile organic com- 3/17/10 1/26/2012 [Insert page number where Added.

pounds. the document begins].
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State :
- ) . : Explanation
State citation Title/subject effdeacl:ttéve EPA approval date [former SIP citation]
5-45-790 .....ccovviiienne Standard for visible emissions ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].
5-45-800 ......ccecvveienne Standard for fugitive dust/emissions ... 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].
5-45-820 ......ccecvvenenne ComplianCe .......cceevveeiririeee e 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].
5-45-830 .....cccvvcvieiene Test methods and procedures ............. 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].
5-45-840 ......ccecvvenenne Monitoring ......ooceeviiii, 3/17/10 1/26/2012 [Insert page number where Added.
the document begins].
5-45-850 ......ccevcvieiene Notification, records and ....................... 3/17/10 1/26/2012 [Insert page number where Added.
reporting the document begins].
* * * * * (e] * % %
Name of non-regulatory SIP : : State . :
revision Applicable geographic area submittal EPA approval date Additional explanation
date
Documents Incorporated by Ref- Northern Virginia and Fredericks- 3/17/10 1/26/2012 [Insert page number Added section.

erence (9 VAC 5-20-21, Sec-
tions E.1.a.(2), (16)—(19),
E.2.a.(3), E.2.b.,, E.4.a.(23)-
(27), E.11.a.(4)-6), E.12.a.(3),
(5) and (9)—(11)).

Areas.

burg VOC Emissions Control

where the document begins].

[FR Doc. 2012—-1339 Filed 1-25-12; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—OAR-2008-0637; FRL-9622-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Oklahoma; Infrastructure
Requirements for 1997 8-Hour Ozone
and the 1997 and 2006 PM, s NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving submittals
from the State of Oklahoma pursuant to
the Clean Air Act (CAA or the Act) that
address the infrastructure elements
specified in the CAA, necessary to
implement, maintain, and enforce the
1997 8-hour ozone and the 1997 and
2006 fine particulate matter (PM> s)
national ambient air quality standards
(NAAQS or standards). This action is
being taken under the CAA.

DATES: This final rule is effective on
February 27, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R06—OAR—
2008—-0637. All documents in the docket
are listed at www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act (FOIA) Review Room
between the hours of 8:30 a.m. and 4:30
p-m. weekdays except for legal holidays.
Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
(214) 665—7253 to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will

be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The state submittal is also available
for public inspection during official
business hours, by appointment, at the
Oklahoma Department of Environmental
Quality, 707 North Robinson, P.O. Box
1677, Oklahoma City, Oklahoma 73101-
1677.

FOR FURTHER INFORMATION CONTACT:
Terry Johnson, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 665—2154; fax number
(214) 665—7263; email address:
johnson.terry@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” is used, we mean
the EPA.

1. Background
II. Final Action
III. Statutory and Executive Order Reviews

I. Background

The background for today’s action is
discussed in detail in our November 16,
2011, proposal (76 FR 70940). In that
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notice, we proposed to approve
submittals from the State of Oklahoma,
pursuant to the CAA, that address the
infrastructure elements specified in the
CAA section 110(a)(2), necessary to
implement, maintain, and enforce the
1997 8-hour ozone, the 1997 fine
particulate matter (PM,s), and 2006
PM, s NAAQS. Those submittals are
dated December 5, 2007, June 24, 2010,
and April 5, 2011, respectively. We
noted that those submittals did not
include revisions to the SIP, but
documented how the current Oklahoma
SIP already included the required
infrastructure elements. Therefore, we
proposed to find that the following
section 110(a)(2) elements were
contained in the current Oklahoma SIP
and provided the infrastructure for
implementing the 1997 8-hour ozone
and the 1997 and 2006 PM, s standards:
CAA sections 110(a)(2)(A), (B), (C),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M). In addition, we proposed to find
that the current Oklahoma SIP satisfies
the section 110(a)(2)(D)(1)(II)
infrastructure element pertaining to
emissions from sources in Oklahoma
not interfering with measures required
in the SIP of any other state under part
C of the Act to prevent significant
deterioration of air quality, with regard
to the 2006 PM,.s NAAQS.

Our November 16, 2011, proposal
provides a detailed description of the
submittals and the rationale for EPA’s
proposed actions, together with a
discussion of the opportunity to
comment. The public comment period
for these actions closed on December 16,
2011, and we did not receive any
comments.

II. Final Action

We are approving the December 5,
2007, and June 24, 2010, submittals
provided by the State of Oklahoma as
they demonstrate that the Oklahoma SIP
meets the requirements of section
110(a)(1) and (2) of the Act for the 1997
ozone and 1997 PM, s NAAQS as set
forth in the CAA sections 110(a)(2)(A),
(B), (O, (D)(i), (E), (F), (G), (H), (J), (K),
(L), and (M). Likewise, we are approving
the April 5, 2011, submittal provided by
the State of Oklahoma as it
demonstrates that the Oklahoma SIP
meets the requirements of section
110(a)(1) and (2) of the Act for the 2006
PM,.s NAAQS as set forth in the CAA
sections 110(a)(2)(A), (B), (C), (D)@)II),
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M). This action is being taken under
authority of section 110 of the CAA.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct

costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 26, 2012.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purpose of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxides, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: January 13, 2012.

Al Armendariz,
Regional Administrator, Region 6.
40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart LL—Oklahoma

m 2. The first table in § 52.1920(e)
entitled “EPA-Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the Oklahoma SIP” is
amended by adding entries for
“Infrastructure for the 1997 Ozone and
1997 and 2006 PM, s NAAQS” and
“Interstate transport for the 2006 PM, s
NAAQS” at the end to read as follows:
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§52.1920 Identification of plan.

* * * * *

(e]* L

EPA-APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE OKLAHOMA SIP

Applicable geographic or

State submittal

Name of SIP provision nonattainment area date EPA approval date Explanation
Infrastructure for the 1997 Ozone and the Statewide ....................... 12/5/2007 1/26/2012 [Insert FR  Approval for 110(a)(2)(A), (B),
1997 and 2006 PM, s NAAQS. 6/24/2010 page number (C), (D)(ii), (E), (F), (G), (H),
4/5/2011 where document J), (K), (L), and (M).
begins].
Interstate transport for the 2006 PM.s Statewide ..........cc........ 4/5/2011 1/26/2012 [Insert FR  Approval for 110(a)(2)(D)(i)(Il).

NAAQS (Noninterference with measures
required to prevent significant deteriora-
tion of air quality in any other State).

page number
where document
begins].

[FR Doc. 2012-1534 Filed 1-25-12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 17, 22, 24, 25, 27, 80,
87 and 90

[WT Docket No. 08-61; WT Docket No. 03—
187; FCC 11-181]

National Environmental Policy Act
Compliance for Proposed Tower
Registrations; Effects of
Communications Towers on Migratory
Birds

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) adopts a rule that affects
the process of tower construction by
instituting a pre-application notification
process so that members of the public
will have a meaningful opportunity to
comment on the environmental effects
of proposed antenna structures that
require registration with the
Commission. As an interim measure
pending completion of a programmatic
environmental analysis and subsequent
rulemaking proceeding, the Commission
also requires that an EA be prepared for
any proposed tower over 450 feet in
height.

DATES: The rules in this document
contain information collection
requirements that have not been
approved by OMB. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date.
FOR FURTHER INFORMATION CONTACT:
Mania Baghdadi, Wireless
Telecommunications Bureau, (202) 418—
2133, email Mania.Baghdadi@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Remand in WT Docket Nos. 08—61 and
03-187, adopted December 6, 2011, and
released December 9, 2011. The full text
of the Order on Remand is available for
public inspection and copying during
business hours in the FCC Reference
Information Center, Portals II, 445 12th
Street SW., Room CY-A257,
Washington, DC 20554. It also may be
purchased from the Commission’s
duplicating contractor at Portals II, 445
12th Street SW., Room CY-B402,
Washington, DC 20554; the contractor’s
Web site, http://www.bcpiweb.com or by
calling (800) 378-3160, facsimile (202)
488-5563, or email
FCC@BCPIWEB.com. Copies of the
Order on Remand also may be obtained
via the Commission’s Electronic
Comment Filing System (ECFS) by
entering the docket numbers WT Docket
No. 08—61 or WT Docket No. 03—187.
Additionally, the complete item is
available on the Federal
Communications Commission’s Web
site at http://www.fcc.gov.

I. Introduction

1. In this Order, the Commission takes
procedural measures to ensure,
consistent with its obligations under
Federal environmental statutes, that the
environmental effects of proposed
communications towers, including their
effects on migratory birds, are fully
considered prior to construction. The
Commission institutes a pre-application
notification process so that members of
the public will have a meaningful
opportunity to comment on the
environmental effects of proposed
antenna structures that require
registration with the Commission. As an
interim measure pending completion of
a programmatic environmental analysis
and subsequent rulemaking proceeding,
the Commission also requires that an
Environmental Assessment (EA) be

prepared for any proposed tower over
450 feet in height. Through these
actions and the Commission’s related
ongoing initiatives, the Commission
endeavors to minimize the impact of
communications towers on migratory
birds while preserving the ability of
communications providers rapidly to
offer innovative and valuable services to
the public.

2. The Commission’s actions in this
Order respond to the decision of the
Court of Appeals for the District of
Columbia Circuit in American Bird
Conservancy v. FCC, 516 F.3d 1027 (DC
Cir. 2008) (American Bird Conservancy).
In American Bird Conservancy, the
court held that the Commission’s
current antenna structure registration
(ASR) procedures impermissibly fail to
offer members of the public a
meaningful opportunity to request an
EA for proposed towers that the
Commission considers categorically
excluded from review under the
National Environmental Policy Act
(NEPA), 42 U.S.C. 4321 et seq. The
notification process that the
Commission adopts today addresses that
holding of the court. In addition, the
court held that the Commission must
perform a programmatic analysis of the
impact on migratory birds of registered
antenna structures in the Gulf of Mexico
region. The Commission is already
responding to this holding by
conducting a nationwide environmental
assessment of the ASR program. The
Commission has also asked the U.S.
Fish and Wildlife Service (FWS) to
perform a conservation review of the
ASR program under the Endangered
Species Act (ESA), 16 U.S.C. 1531 et
seq.

3. The Commission’s action also
occurs in the context of its ongoing
rulemaking proceeding addressing the
effects of communications towers on
migratory birds. In 2006, the
Commission sought comment on what
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this impact may be and what
requirements, if any, the Commission
should adopt to ameliorate it. Effects of
Communications Towers on Migratory
Birds, WT Docket No. 03—187, Notice of
Proposed Rulemaking, 71 FR 67510
(November 22, 2006) (Migratory Birds
NPRM or Migratory Birds proceeding).
Evidence in the record of that
proceeding indicates, among other
things, that the likely impact of towers
on migratory birds increases with tower
height. Consistent with that evidence
and with a Memorandum of
Understanding (MOU) submitted May 4,
2010, by representatives of
communications providers, tower
companies, and conservation groups,
the Commission requires, as an interim
measure, that an EA be prepared for any
proposed tower over 450 feet in height.
The Commission expects to take final
action in the Migratory Birds proceeding
following completion of the
programmatic EA and, if necessary, any
subsequent programmatic
Environmental Impact Statement (EILS).

4. Specifically, the Commission takes
the following actions in this Order:

e The Commission requires that prior
to the filing of an ASR application for
a new antenna structure, members of the
public be given an opportunity to
comment on the environmental effects
of the proposal. The applicant will
provide notice of the proposal to the
local community and the Commission
will post information about the proposal
on its Web site. Commission staff will
consider any comments received from
the public to determine whether an EA
is required for the tower.

e Environmental notice will also be
required if an ASR applicant changes
the lighting of existing tower to a less
preferred lighting style.

e The Commission modifies its
procedures so that EAs for those
registered towers that require EAs will
also be filed and considered prior to the
ASR application. Those EAs are
currently filed together with either the
ASR application or a service-specific
license or permit application.

e The Commission institutes an
interim procedural requirement that an
EA be filed for all proposed registered
towers over 450 feet in height. Staff will
review the EA to determine whether the
tower will have a significant
environmental impact. This processing
requirement is an interim measure
pending completion of the ongoing
programmatic environmental analysis of
the ASR program.

5. Also pending before the
Commission are two Petitions for
Expedited Rulemaking: one filed May 2,
2008, by CTIA—The Wireless

Association, National Association of
Broadcasters, National Association of
Tower Erectors, and PCIA—The
Wireless Association; and another filed
April 24, 2009, by American Bird
Conservancy, Defenders of Wildlife and
National Audubon Society. In light of
the Commission’s adoption of an
environmental notification process that
provides a meaningful opportunity for
the public to raise environmental
concerns as to prospective ASR
applications, together with the
commencement of the programmatic
EA, the Commission grants in part and
dismisses in part these petitions for
expedited rulemaking. To the extent
that this Order adopts a notification
process for prospective ASR
applications and otherwise responds to
concerns raised by the court, the
Petitions are granted in part. Insofar as
the Petitions seek relief beyond the
scope of this Remand Order, they are
dismissed without prejudice. Either
Petition may be refiled to seek relief on
any issues that may remain relevant
following completion of the
programmatic NEPA analysis.

II. Background

A. NEPA and CEQ Rules

6. NEPA requires all Federal agencies,
including the FCC, to identify and take
into account environmental effects
when deciding whether to authorize or
undertake a major Federal action.
Although NEPA does not impose
substantive requirements upon agency
decision-making, Title I requires Federal
agencies to take a “hard look” at
proposed major Federal actions that
may have significant environmental
consequences and to disseminate
relevant information to the public.
Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 349-50 (1989).
Specifically, Section 102(2)(C) of NEPA
requires the preparation of a detailed
EIS for any “major Federal action]]
significantly affecting the quality of the
human environment. * * *” 42 U.S.C.
4332(2)(C). In preparing the EIS, the
action agency must consult with any
other Federal agency with jurisdiction
or expertise over any environmental
impact involved.

7. Section 204 of NEPA, 42 U.S.C.
4344, created the Council on
Environmental Quality (CEQ) and
entrusted it with oversight
responsibility regarding the NEPA
activities of Federal agencies. To
implement Section 102(2) of NEPA,
CEQ promulgated regulations, 40 CFR
parts 1500-1508, that ““tell federal
agencies what they must do to comply
with the procedures and achieve the

goals of the Act.” 40 CFR 1500.1(a).
These regulations are “applicable to and
binding on all Federal agencies for
implementing the procedural provisions
of [NEPA] * * * except where
compliance would be inconsistent with
other statutory requirements.” 40 CFR
1500.3. Thus, as mandated by NEPA,
each Federal agency issues its own
regulations and procedures that
implement its NEPA responsibility to
identify and account for the
environmental impacts of projects it
undertakes or authorizes. 42 U.S.C.
4332(2)(B). Such regulations must
follow the requirements specified in
CEQ regulations. 40 CFR 1507.1, 1507.3.

8. CEQ’s regulations direct agencies to
identify their major Federal actions as
falling into one of three categories. 40
CFR 1507.3(b)(2). The first such
category encompasses those actions that
normally have a significant
environmental impact. These actions
always require an EIS. 42 U.S.C.
4332(2)(C). See also 40 CFR 1508.11. A
second category of agency actions
includes those actions that ordinarily
may, but do not routinely, have a
significant environmental impact. For
actions in this category, an agency may
conduct an EA in lieu of an EIS. 47 CFR
1.1307. See also 47 CFR 1.1308(b). An
EA is briefer than an EIS, and its
purpose is to determine whether an EIS
is required, 40 CFR 1508.9. See also 40
CFR 1501.4(b). If an EA shows that a
proposed action will have no significant
environmental impact, then the agency
issues a Finding of No Significant
Impact (FONSI), see 40 CFR 1508.13,
and the proposed action can proceed.
However, if an EA indicates that the
action will have a significant
environmental impact, the agency must
proceed with the EIS process.

9. The third category of actions—
“categorical exclusions”’—are those
actions agencies have identified “which
do not individually or cumulatively
have a significant effect on the human
environment * * * and for which
* * * neither an environmental
assessment nor an environmental
impact statement is required.” See 40
CFR 1507.3(b)(2)(ii). See also 40 CFR
1508.4. CEQ regulations require that an
agency that chooses to establish
categorical exclusions must also provide
for “extraordinary circumstances”
under which a normally excluded
action may have a significant effect.
CEQ regulations also state that an
agency may decide, in its procedures or
otherwise, to prepare EAs for specific
reasons even when not required to do
so. Thus, although categorically
excluded actions presumptively are
exempt from environmental review,
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agency decisions or “extraordinary
circumstances” may require their
review in the form of the preparation of
EAs or EISs. 40 CFR 1508.4, 1507(b)(1).

10. One of NEPA'’s central goals is to
facilitate public involvement in agency
decisions that may affect the
environment. 40 CFR 1500.1(b),
1500.2(d). Section 1506.6 of CEQ’s
regulations governs public involvement
in federal agencies’ implementation of
NEPA. 40 CFR 1506.6. Section 1506.6(a)
provides generally that agencies shall
“make diligent efforts to involve the
public in preparing and implementing
their NEPA procedures.” Section
1506.6(b) specifically directs agencies to
provide “public notice of * * * the
availability of environmental
documents” to parties who may be
interested in or affected by a proposed
action. Environmental documents
include EAs, EISs, FONSIs, and Notices
of Intent (NOIs). 40 CFR 1508.10. For
actions “with effects primarily of local
concern,” Section 1506.6(b)(3) suggests
nine ways of providing local public
notice, while Section 1506.6(b)(2)
discusses methods of providing notice
for actions “with effects of national
concern.” In a memorandum to
agencies, the CEQ has explained that
“[a] combination of methods may be
used to give notice, and the methods
used should be tailored to the needs of
particular cases.” Forty Most Asked
Questions Concerning CEQ’s National
Environmental Policy Act Regulations,
46 FR 18026 March 23, 1981.

B. The Commission’s NEPA Process

11. The NEPA Rules. CEQ has
approved the Commission’s rules
implementing NEPA, 47 CFR 1.1301
through 1.1319. See Petition by Forest
Conservation Council, American Bird
Conservancy and Friends of the Earth
for National Environmental Policy Act
Compliance, Memorandum Opinion
and Order, 21 FCC Rcd 4462, 4468,
para. 18 (2006). These rules apply to the
processing of antenna structure
registration applications, which the
Commission has deemed to constitute a
major Federal action. Streamlining the
Commission’s Antenna Structure
Clearance Procedure, Report and Order,
61 FR 4359 (February 6, 1996) (Antenna
Structure Clearance R&0O). Consistent
with CEQ regulations, the Commission’s
current environmental procedures: (1)
Require preparation of an EIS for any
proposed action deemed to significantly
affect the quality of the human
environment, 47 CFR 1.1305, 1.1314,
1.1315, 1.1317; (2) require preparation
of an EA for any proposed action that
may have a significant environmental
effect, 47 CFR 1.1307; and (3)

categorically exclude from
environmental processing proposed
actions deemed individually and
cumulatively to have no significant
environmental effect, 47 CFR 1.1306.

12. Sections 1.1307(a) and (b) of the
Commission’s existing rules identify
those types of communications facilities
that may significantly affect the
environment and for which applicants
must always prepare an EA that must be
evaluated by the Commission as part of
its decision-making process. Thus,
Commission licensees and applicants
must currently ascertain, prior to
construction or application for
Commission authorization or approval,
whether their proposed facilities may
have any of the specific environmental
effects identified in these rules. 47 CFR
1.1308. The rules currently do not
identify facilities that may affect
migratory birds as requiring preparation
of an EA. The Commission notes,
however, that licensees and applicants
must consider effects on migratory birds
that are listed or proposed as
endangered or threatened species under
the ESA. See 47 CFR 1.1307(a)(3).

13. Under the existing rules, actions
not within the categories for which EAs
are required under Sections 1.1307(a)
and (b) of the Commission’s rules ‘“‘are
deemed individually and cumulatively
to have no significant effect on the
quality of the human environment and
are categorically excluded from
environmental processing * * *
[e]lxcept as provided in Sections
1.1307(c) and (d).” 47 CFR 1.1306(a).
Thus, most antenna structure
registrations are categorically excluded
from environmental processing. Under
Sections 1.1307(c) and (d), the agency
shall require an EA if it determines that
an otherwise categorically excluded
action may have a significant
environmental impact. These provisions
satisfy Section 1508.4 of CEQ’s rules, 40
CFR 1508.4, requiring that ““[a]lny
[categorical exclusion] provisions shall
provide for extraordinary circumstances
in which a normally excluded action
may have a significant environmental
effect.” Thus, even though a potentially
significant effect on migratory birds is
not one of the categories of proposed
actions identified in Section 1.1307(a) of
the rules as requiring an EA, the
Commission has on several occasions
considered the impact of particular
proposed construction projects on
migratory birds and, in appropriate
circumstances, has required
modifications to protect them.

14. NEPA Review for Towers Subject
to ASR. Section 303(q) of the
Communications Act vests the
Commission with authority to require

the painting and/or lighting of radio
towers if and when in its judgment such
structures constitute, or there is a
reasonable possibility that they may
constitute, a menace to air navigation.
47 U.S.C. 303(q). To implement this
provision, Part 17 of the Commission’s
rules requires that, if notification of
proposed construction must be provided
to the Federal Aviation Administration
(FAA) under its rules, then such
proposed antenna structures or
modifications to antenna structures
must also be registered in the
Commission’s ASR System prior to
construction. 47 CFR 17.4(a).
Notification to the FAA is generally
required for any antenna structure that
is over 200 feet in height above ground
level or that meets certain other criteria,
such as proximity to an airport runway.
14 CFR 77.13; 47 CFR 17.7. Before the
antenna structure is registered with the
FCC, the tower owner must obtain a No
Hazard to Air Traffic Determination (No
Hazard Determination) from the FAA.
The Commission has determined that
the process of FAA clearance and FCC
registration effectively constitutes a pre-
construction approval process within
the Commission’s Section 303(q)
authority and is therefore subject to the
provisions of NEPA and other Federal
environmental statutes. Antenna
Structure Clearance R&O, 61 FR 4359
(February 6, 1996).

15. To register an antenna structure,
the antenna structure owner must
submit to the Commission a valid ASR
application (FCC Form 854, Application
for Antenna Registration), along with
the No Hazard Determination from the
FAA. Because the processing of ASR
applications is a major Federal action,
the tower owner must certify in
response to current Question 38 on
Form 854 (the number may change on
the revised form) whether the proposed
antenna structure may have a significant
environmental effect, as defined by
Sections 1.1307(a) and (b) of the rules,
for which an EA must be prepared. The
Commission will not process an ASR
application if Question 38 is not
answered. A ‘“‘no’’ answer signifies that
none of the circumstances delineated in
Sections 1.1307(a) and (b) of the
Commission’s rules apply to the
proposed tower and that an EA is not
required to be submitted with the
application. In that event, the ASR
system verifies against the FAA’s
database the accuracy of the lighting
and marking specifications provided by
the applicant. The ASR system then
issues an antenna structure registration
(Form 854R) without the Commission
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having provided prior public notice of
the pending ASR application.

16. If the response to Question 38 is
“yes,” the applicant must submit an EA,
along with supporting documentation,
when it files the ASR application with
the Commission. This means that the
application will not be processed until
the Bureau has resolved the
environmental concerns addressed in
the EA. 47 CFR 17.4(c). Such an
application is placed on public notice
for thirty (30) days, by publication of a
notice in the Daily Digest. This process
affords interested persons an
opportunity to comment on the EA and
also, pursuant to Section 1.1307(c), to
seek environmental review with respect
to effects, such as impact on migratory
birds, that do not routinely require
preparation of an environmental
assessment.

17. Under the Commission’s rules,
applicants for some proposed towers
may be required not only to file an ASR
application but also to file service-
specific applications. For example,
applicants for certain public safety and
wireless radio service facility
authorizations may be required to file
both an ASR application and a site-by-
site license application. The license
application (Form 601, Application for
Wireless Telecommunications Bureau
Radio Service Authorization) may be
placed on public notice pursuant to the
Commission’s licensing rules. To date,
those applicants have been permitted to
choose whether to attach any required
EA to FCC Form 854 or FCC Form 601.
Broadcast construction applicants are,
on the other hand, required to submit
the EA, if any is required, with the
service-specific application and do not
submit a copy of the EA with the
associated FCC Form 854. Similarly,
while pre-construction approval is
generally not required for satellite earth
stations, if an EA is required, the
applicant must submit a service-specific
application on FCC Form 312
(Application for Satellite Space and
Earth Station Authorizations) and attach
the EA to that application, which is then
placed on 30-day public notice, prior to
construction. 47 CFR 25.115, 25.151.

18. Towers Not Subject to ASR.
Licensees may also construct and use
towers that do not require registration
with the Commission. In the event an
EA is required for one of these towers,
it is filed with the appropriate license
application and processed by the
Bureau responsible for licensing that
service. If a tower company that is not
a licensee or license applicant wishes to
construct a tower that does not require
antenna structure registration, but does
require an EA, that company typically

registers the tower by filing an FCC
Form 854 as a vehicle for submitting the
EA. This Order does not change
processing procedures for towers that do
not require ASR filings.

19. Collocations. Licensees are often
able to collocate antennas on existing
buildings or structures. Under the
Nationwide Programmatic Agreement
for the Collocation of Wireless
Antennas, 47 CFR part 1, appendix B,
collocation is defined as ‘“‘the mounting
or installation of an antenna on an
existing tower, building or structure for
the purpose of transmitting and/or
receiving radio frequency signals for
communications purposes.”’ Because
collocations are unlikely to have
environmental effects, with limited
exceptions they are not subject to
environmental processing, except upon
a determination by the processing
Bureau under Section 1.1307(c) or (d),
based on its examination of a petition
submitted by an interested person or its
own motion, that the proposed
collocation may significantly affect the
environment. 47 CFR 1.1306 (Note 1);
see 47 CFR 1.1307(c)—(d). The
procedures adopted in this Order will
apply only to certain collocations that
may have a significant effect on
migratory birds because they involve a
substantial increase in size of a
registered tower.

C. The Gulf Petition and Litigation

20. The Gulf Petition. Alleging that
the Gulf Coast is critically important for
migratory birds, Forest Conservation
Council, American Bird Conservancy,
and Friends of the Earth (petitioners)
filed in 2002 a “‘Petition for National
Environmental Policy Act Compliance”
asking the Commission to, inter alia: (1)
Implement public participation
procedures set forth in 40 CFR 1506.6
by providing notice and opportunity to
comment on all proposed ASR
applications for the Gulf Coast region;
(2) commence preparation of an EIS
evaluating, analyzing, and mitigating
the direct, indirect, and cumulative
effects of all past, present and
reasonably foreseeable antenna structure
registrations on migratory birds in the
Gulf Coast region; and (3) initiate formal
Section 7 ESA consultation with FWS
with respect to the impact of the
Commission’s ASR decisions on
endangered and threatened species in
the Gulf Coast region. Forest
Conservation Council, American Bird
Conservancy, and Friends of the Earth,
Petition for National Environmental
Policy Act Compliance, submitted
August 26, 2002 (Gulf Petition).

21. The Gulf Memorandum Opinion
and Order. In its 2006 Memorandum

Opinion and Order addressing the Gulf
Petition, the Commission dismissed that
petition in part and denied it in part.
Petition by Forest Conservation Council,
American Bird Conservancy and
Friends of the Earth for National
Environmental Policy Act Compliance,
Memorandum Opinion and Order, 61
FR 4359 (February 6, 2006) (Gulf
Memorandum Opinion and Order). Of
relevance here, the Commission
declined to implement new public
notice procedures, declined to
commence a programmatic EIS, and
denied the request to initiate formal
Section 7 consultation on the
cumulative effects that towers in the
Gulf Coast region have on endangered
and threatened species. The
Commission also deferred to the
ongoing Migratory Birds proceeding
petitioners’ request that it take action
under the Migratory Bird Treaty Act
(MBTA), 16 U.S.C. 703-712, to reduce
intentional and unintentional takes of
migratory birds.

22. The American Bird Conservancy
Decision. In American Bird
Conservancy, the court affirmed the
Commission’s deferral of the MBTA
issues already under consideration in
the ongoing nationwide Migratory Birds
proceeding. However, it vacated the
NEPA and ESA portions of the Gulf
Memorandum Opinion and Order as
well as the Commission’s decision not
to implement new public notice
procedures.

23. First, the court rejected the
Commission’s dismissal of petitioners’
request for an EIS. The court held that
neither the lack of specific evidence
concerning the impact of towers on the
environment, nor the lack of consensus
among scientists regarding the impact of
communications towers on migratory
birds, was sufficient to render a NEPA
analysis unnecessary. Rather, because
the court found there is no real dispute
that towers may have a significant
environmental impact, it directed that
the Commission address petitioners’
request for a programmatic EIS based on
a less stringent threshold for NEPA
analysis. Although petitioners had
requested an EIS, the court stated that
the Commission could initially prepare
an EA in order to determine whether an
EIS is required.

24. Second, the court vacated the
Commission’s refusal to engage in
programmatic consultation with FWS
under the ESA. The court remanded the
issue, holding that the Commission had
failed to describe what kind of showing,
short of petitioners conducting an EIS
themselves, could demonstrate
sufficient environmental effects to
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justify the programmatic consultation
sought by petitioners.

25. Third, the court ordered the
Commission on remand to determine
how it will provide notice of pending
tower registration applications that will
ensure meaningful public involvement
in implementing NEPA procedures. The
court noted that while the Commission’s
rules permit interested persons to seek
environmental review of a particular
action otherwise categorically excluded
from environmental processing, its
process confers ““a hollow opportunity
to participate in NEPA procedures”
because ““the Commission provides
public notice of individual tower
applications only after approving them
* * * [and] [i]lnterested persons cannot
request an EA for actions * * * already
completed.” The court noted the
“suggest[ion] during oral argument that
a simple solution would be for the
Commission to update its Web site
when it receives individual tower
applications.”

D. Migratory Birds Rulemaking
Proceeding

26. Meanwhile, the Commission had
a related proceeding ongoing—the
Migratory Birds rulemaking. On August
20, 2003, the Commission had issued
the Migratory Birds NOI ‘““to gather
comment and information on the impact
that communications towers may have
on migratory birds.” Effects of
Communications Towers on Migratory
Birds, Notice of Inquiry, WT Docket No.
03-187, 68 FR 53696 (September 12,
2003) (Migratory Birds NOI). While the
Gulf Petition focused on the
environmental effects of registered
towers in the Gulf Coast region,
particularly with respect to migratory
birds, the Migratory Birds NOI (and the
subsequent rulemaking notice)
addressed the effects of communications
towers on migratory birds nationwide.
In response to the Migratory Birds NOI,
the Commission received a number of
comments and reply comments that
referred to studies of past incidents of
migratory birds colliding with
communications towers. To help the
Commission evaluate these studies, the
Commission retained Avatar
Environmental, LLC (Avatar), an
environmental risk consulting firm.
After reviewing the scientific studies
referenced in the comments and reply
comments, Avatar submitted a report of
its findings. See Notice of Inquiry
Comment Review Avian/
Communication Tower Collisions,
Final, Prepared for Federal
Communications Commission, by
Avatar Environmental, LLC, WT Docket

No. 03-187 (filed December 10, 2004)
(Avatar Report).

27. After reviewing the comments and
the Avatar Report, the Commission in
2006 issued the Migratory Birds NPRM
seeking comment on whether it should
adopt regulations specifically for the
protection of migratory birds
nationwide. Effects of Communications
Towers on Migratory Birds, Notice of
Proposed Rule Making, WT Docket No.
03-187, 71 FR 67510 November 22,
2006 (Migratory Birds NPRM). In
particular, the Commission sought
comment on scientific and technical
issues relevant to the environmental
effects of communications towers on
migratory birds, on its authority and
responsibility to adopt regulations
specifically for the protection of
migratory birds, and on what
scientifically supported measures it
could take to reduce any such impacts.
It tentatively concluded that its
obligation, under NEPA, to identify and
to take into account the environmental
effects of actions that it undertakes may
provide a basis for the Commission to
make the requisite public interest
determination under the
Communications Act to support
regulations specifically for the
protection of migratory birds. The
Commission also tentatively concluded
that, for communications towers subject
to its Part 17 rules, the use of medium
intensity white strobe lights for
nighttime conspicuity (i.e., visibility) is
to be considered the preferred system
over red obstruction lighting systems to
the maximum extent possible without
compromising safety. Finally, it
specifically sought comment on whether
to amend Section 1.1307(a) to routinely
require environmental processing with
respect to migratory birds and, if so,
whether such revisions should apply to
all new tower construction or only to
antenna structures having certain
physical characteristics deemed most
problematic in terms of potential
environmental impacts on migratory
birds.

28. The Commission received more
than 2400 comments and reply
comments in response to the Migratory
Birds NPRM. In this Order, the
Commission does not take final action
in the Migratory Birds rulemaking, but
rather defers such action until it is able
to consider the results of the
programmatic EA and any subsequent
EIS. The Commission does, however,
consider the record in that proceeding
in adopting an interim processing
measure to reduce potential impacts on
migratory birds pending completion of
the environmental analysis.

E. The Rulemaking Petitions and the
Memorandum of Understanding

29. Petitions for Expedited
Rulemaking. On May 2, 2008, CTIA—
The Wireless Association, the National
Association of Broadcasters, the
National Association of Tower Erectors,
and PCIA—The Wireless Infrastructure
Association (the Infrastructure
Coalition) filed the Infrastructure
Coalition Petition. The Infrastructure
Coalition Petition asks the Commission
to respond to the remand in American
Bird Conservancy by initiating a
rulemaking to institute a notice,
comment, and approval process for ASR
applications modeled after the process
for applications for assignments and
transfers of authorizations. According to
the Infrastructure Coalition, the
assignment and transfer process rules
were designed to minimize delays and
reduce transaction costs, and these goals
apply to processing ASR applications.
Further, the Infrastructure Coalition
Petition asks the Commission to apply
Section 1.939 of the Commission’s rules,
47 CFR 1.939, which establishes criteria
for filing a petition to deny, to
objections to proposed ASR structures
in order to prevent frivolous objections.

30. Ten parties filed comments on the
Infrastructure Coalition Petition.
Comments from communications
providers and tower companies
generally support the Infrastructure
Coalition Petition, with some
differences as to certain details. These
commenters assert that the
Infrastructure Coalition’s proposed rules
reasonably balance the goals of rapid
deployment of wireless infrastructure
and public involvement, in compliance
with the court’s decision. Commenters
representing environmental protection
groups, however, reject the rules and
procedures proposed by the
Infrastructure Coalition as not ensuring
meaningful public involvement, and
they ask for the cessation of registration
of all antenna structures until the
Commission complies with NEPA.

31. On April 14, 2009, American Bird
Conservancy, Defenders of Wildlife, and
National Audubon Society
(Conservation Groups) filed the
Conservation Groups Petition. The
Conservation Groups Petition asks the
Commission to adopt new rules on an
expedited basis to comply with NEPA,
the MBTA, and the court’s mandate in
American Bird Conservancy. It asks the
Commission to: amend the NEPA
regulations to ensure that only
Commission actions that have no
significant environmental effects
individually or cumulatively are
categorically excluded; prepare a
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programmatic EIS addressing the
environmental consequences of its ASR
program on migratory birds, their
habitats, and the environment;
promulgate rules to clarify the roles,
responsibilities, and obligations of the
Commission, applicants, and non-
Federal representatives in complying
with the ESA; consult with FWS on the
ASR program regarding all effects of
antenna structures on endangered and
threatened species; and complete the
rulemaking in WT Docket No. 03-187 to
adopt measures to reduce migratory bird
deaths in compliance with the MBTA.
Citing 12 sources by 14 authors, the
Conservation Groups Petition argues
that communications towers have
impacts on migratory birds that are both
demonstrable and avoidable. The
Conservation Groups Petition also
points out specific instances in which
FWS has requested that the Commission
undertake a programmatic EIS with
regard to the ASR process or otherwise
requested that the Commission take
action to mitigate the impact of
communications towers on migratory
birds.

32. The Commission received 19
comments and four replies in response
to the Conservation Groups Petition.
Those conservations organizations that
filed comments generally support the
Conservation Groups Petition.
Opponents of the Conservation Groups
Petition argue that communications
towers do not have a significant
environmental impact on migratory
birds, and they challenge the validity of
the estimates and evidence submitted in
the Conservation Groups Petition. On
reply, the Conservation Groups cite
additional studies that they state
establish a link between bird deaths and
towers.

33. Memorandum Of Understanding.
On May 4, 2010, the Infrastructure
Coalition and the Conservation Groups
filed a Memorandum of Understanding
(MOU) setting forth their joint proposal
as to how the Commission could best
fulfill its environmental responsibilities
under NEPA with respect to towers
during the interim period while it
considers permanent rule changes to
implement the court’s decision in
American Bird Conservancy. Under this
joint proposal, ASR applications for
new towers taller than 450 feet above
ground level (AGL) would require an EA
for avian effects and a public notice and
an opportunity to comment. New towers
of a height of 351 to 450 feet AGL or
ASR applications involving a change of
lighting system from a more preferred to
a less preferred FAA Lighting Style
would not initially require an EA based
on avian concerns, but would be placed

on public notice, and the Commission
would determine, after reviewing the
application and any comments filed in
response to the public notice, whether
to require an EA. Under the MOU, no
EA would be required for ASR
applications for new towers with a
height of 350 feet AGL or less,
replacement towers, minor applications,
and lighting system changes from a less
preferred to a more preferred FAA
Lighting Style. The parties to the MOU
are divided as to whether public notice
should be required for these
applications.

F. The Programmatic Environmental
Assessment

34. In American Bird Conservancy,
the court vacated the Commission’s
denial of the Gulf Petition’s request for
a programmatic EIS. In compliance with
the court’s decision, Commission staff,
in September 2010, began work on a
nationwide programmatic
environmental assessment, which will
provide a comprehensive analysis upon
which to base the Commission’s
consideration of the environmental
effects of future proposed towers. The
programmatic EA will cover the entire
United States, not merely the Gulf
Coast, because migratory bird pathways
are dispersed throughout the
continental United States, and because
similar environmental effects may occur
nationwide. On August 26, 2011, the
Wireless Telecommunications Bureau
released and sought comments on a
draft programmatic EA. Wireless
Telecommunications Bureau Seeks
Comment and Announces Public
Meeting on its Draft Programmatic
Environmental Assessment of the
Antenna Structure Registration Program,
Public Notice, WT Docket Nos. 08-61,
03-187, 76 FR 54422 (September 1,
2011).

35. The programmatic EA will
provide the basis for the agency to
determine whether an EIS is warranted.
The Commission will commence the
preparation of a programmatic EIS if the
programmatic EA demonstrates that
“any ‘significant’ environmental
impacts might result from the proposed
agency action. * * *” American Bird
Conservancy, 516 F.3d at 1034.
Otherwise, the Commission will make a
Finding of no Significant Impact and
will terminate the programmatic
environmental review. See 47 CFR
1.1308(d). As set forth in the draft
programmatic EA, in determining
whether the programmatic EA supports
a FONSI or whether an EIS is required,
the Commission will consider whether
the evidence enables it to identify
specific tower characteristics (e.g., tower

height, structure, lighting, or location)
that are likely to cause an adverse
environmental impact on migratory
birds, whether requiring site-specific
environmental reviews for such towers
would sufficiently address any adverse
environmental impact that registered
towers would otherwise have, and
whether there are any other appropriate
measures that may substantially
mitigate and minimize any adverse
environmental impacts.

36. In response to the court’s remand
and in conjunction with the
programmatic EA, the Commission also
recently initiated programmatic
consultation with FWS under Section
7(a)(1) of the ESA, 16 U.S.C. 1536(a)(1),
regarding the effects of registered towers
on threatened and endangered species
and designated or proposed critical
habitats. The Commission already
incorporates and implements in Section
1.1307(a) of the Commission’s rules its
responsibility, under Section 7 of the
ESA, to ensure, in consultation with the
Secretary of the Interior, that individual
proposed Commission actions are not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat of such
species. However, the court in American
Bird Conservancy additionally required
the Commission to address what
environmental showing would require
formal programmatic consultation with
FWS over the cumulative effects of
registered towers. FWS recommended,
and the Wireless Telecommunications
Bureau agreed, to proceed by means of
a conservation review under Section
7(a)(1). Through this conservation
review, FWS will evaluate the degree to
which the ASR Program contributes to
furthering the purposes of the ESA, and
make possible recommendations to
improve or enhance this contribution.
The conservation review will also
identify any subsequent formal
consultation under Section 7(a)(2) that
may be required for tower sites, either
individually or in appropriate
groupings. The conservation review will
focus on procedures instituted at a
programmatic level to promote the
conservation of listed species and to
avoid or minimize any adverse effects of
the ASR program to these species or
their habitats.

III. Discussion

37. Below, the Commission first
describes a new notice regime to afford
members of the public an opportunity to
comment on the environmental effects
of prospective ASR applications. The
Commission then discusses an interim
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procedural requirement under which an
EA will be filed for all proposed
registered towers over 450 feet in height.

38. The Commission has consulted
with CEQ regarding these rules and
procedures as required under CEQ’s
rules. 40 CFR 1507.3(a). Under CEQ’s
rules, before adopting procedures
implementing NEPA an agency must
publish its proposed procedures in the
Federal Register for comment, and CEQ
must determine that the procedures
conform with NEPA and CEQ’s
regulations. 40 CFR 1506.6(a), 1507.3(a).
In compliance with these rules, the
Wireless Telecommunications Bureau
issued a Public Notice inviting comment
on the draft rules and interim
procedures. Wireless
Telecommunications Bureau Invites
Comment on Draft Environmental
Notice Requirements and Interim
Procedures Affecting the Antenna
Structure Registration Program, WT
Docket Nos. 08-61, 03—187, Public
Notice, 76 FR 18679 (April 5, 2011)
(Draft Rules Public Notice). Thirteen
formal comments were received in
response to the Draft Rules Public
Notice. In addition, Blooston,
Mordkofsky, Dickens, Duffy &
Prendergast, LLP, on behalf of its
affected clients, submitted a Petition for
Reconsideration of the Draft Rules
Public Notice (Blooston Commenters
Petition). The Commission dismisses
the Blooston Commenters Petition
because the Draft Rules Public Notice is
not a final action subject to
reconsideration. See 47 CFR 1.106(a)(1).
Blooston Commenters argue that the
Draft Rules Public Notice represents a
final decision not to follow notice and
comment procedures that it says are
required under the Administrative
Procedure Act (APA), 5 U.S.C. 553, and
Sections 1.412(a)(1) and 1.415(c) of the
Commission’s rules, 47 CFR 1.412(a)(1),
1.415(c). However, the APA requires
these procedures as a precondition for
adopting certain rules. Since the Draft
Rules Public Notice adopted no rules, it
does not constitute a final action.
Nevertheless, the Commission treats the
Blooston Commenters Petition as
comments on the Draft Rules Public
Notice and addresses its arguments
below.

39. The Commission’s final rules take
into account the comments submitted in
response to the Draft Rules Public
Notice. None of the comments addresses
the conformity of the environmental
notice and interim processing rules with
NEPA and CEQ’s regulations. On
August 1, 2011, CEQ advised that the
rules the Commission is adopting in this
Order conform with NEPA and CEQ’s
regulations.

A. The Environmental Notification
Process

40. In this Order, the Commission
adopts public notice rules and
establishes a pre-ASR filing
environmental notification process so
that members of the public have an
avenue for raising environmental
concerns, and the agency has a
mechanism for addressing those
concerns, before an antenna structure
registration application is completed
and filed with the Commission. We
thereby provide a meaningful
opportunity for interested parties to
seek an EA for actions that do not
ordinarily require an EA, as required by
the court in American Bird
Conservancy.

41. Under the process that the
Commission adopts today, described in
detail below and in a Public Notice that
will be issued by the Wireless
Telecommunications Bureau before the
environmental notification process
becomes operational, each prospective
applicant for a new tower that requires
antenna structure registration, or for a
modification of a registered tower that is
substantial enough to potentially have a
significant environmental impact, must
initially submit into the ASR system a
partially completed FCC Form 854 that
includes information about the
proposed antenna structure but is not
yet complete for filing. This will consist
substantially of information that is
already required on Form 854,
augmented to include the type of tower
structure and the anticipated lighting.
The applicant must also provide local
notice of its proposed tower through
publication in a newspaper or other
appropriate means, such as by following
the local zoning public notice process.
Applicants may provide local notice
under both this process and the
Commission’s procedures implementing
Section 106 of the National Historic
Preservation Act (NHPA), 16 U.S.C.
470f, through a single publication. See
47 CFR part 1, appendix C, Section V.

42. After local public notice has been
provided, the Commission will post the
partially completed FCC Form 854 on
its ASR Web site in searchable form for
30 days. Members of the public will
have an opportunity to file a request for
further environmental review (Request)
of the proposed tower during this 30-
day period. Oppositions will be due 10
calendar days after expiration of the
time for filing Requests. Replies will be
due 5 business days after expiration of
the time for filing oppositions.
Oppositions and replies must be served
on the parties to the proceeding.

43. Upon completion of the 30-day
notice period, the Commission staff,
after reviewing any Requests, will notify
the applicant whether an EA is required
under Section 1.1307(c) or (d) of the
Commission’s rules. If no EA is required
based on the partially completed Form
854 and any Requests, and if the
applicant has determined that no EA is
otherwise required under Section
1.1307(a) or (b), it may then update and
file Form 854 certifying that the tower
will have no significant environmental
impact. At this point, if all other
required information has been provided,
the Form 854 will be deemed complete
and can be processed accordingly.

44. The Commission recognizes that
cases may arise that involve emergency
situations, such as where temporary
towers need to be built quickly to
restore lost communications. Such
situations often require grants of special
temporary authority (STAs). In such
cases, upon an appropriate showing and
at the request of the applicant, the
processing Bureau may waive or
postpone this notice requirement. The
Bureau shall ordinarily require in such
cases that notice be provided within a
short period after authorization or
construction, unless the Bureau
concludes in a particular case that
provision of such notice would be
impracticable or not in the public
interest. In appropriate circumstances,
where a temporary facility constructed
in an emergency situation will be
replaced by a permanent tower,
environmental notification for the
temporary and permanent towers may
be combined.

45. In addition, after the effective date
of these rules, the pre-application
process will also become the procedural
vehicle for filing and reviewing EAs for
registered towers that require an EA.
The applicant either may include an EA
when it first initiates the environmental
notification process if it has determined
that the tower meets one of the criteria
set forth in Section 1.1307(a) or (b) of
the Commission’s rules, or it may
subsequently submit an EA if the
applicant or the Commission later
determines that an EA is necessary. The
EA will then be posted on the ASR Web
site, and members of the public will
have the opportunity to object in much
the same manner as they can file
petitions to deny ASR applications filed
with EAs today. However, local notice
will be required only once for any tower
unless there is a change in location,
significant increase in height, or other
change in parameters that may cause the
tower to have a greater environmental
impact. After considering the EA and
any Requests, the Commission will
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either issue a FONSI, require
amendments to the EA, or determine
that an EIS is needed. Upon issuance of
a FONSI, the applicant may complete
the Form 854 filing and certify no
significant environmental impact.

46. The Commission takes these
actions pursuant to its “wide discretion
in fashioning its own procedures” to
implement its environmental
obligations. American Bird
Conservancy, 516 F.3d at 1035. Because
the Commission is only changing its
procedures governing the submission of
certain applications, these rule changes
qualify for the procedural exception to
the APA’s requirements of notice and an
opportunity for public comment. 5
U.S.C. 553(b)(A). For the same reason,
the rules and interim procedures
adopted herein do not require the
preparation of a Regulatory Flexibility
Analysis pursuant to the Regulatory
Flexibility Act (RFA). 5 U.S.C. 604(a).
“[TThe ‘critical feature’ of the procedural
exception ‘is that it covers agency
actions that do not themselves alter the
rights or interests of parties, although it
may alter the manner in which the
parties present themselves or their
viewpoints to the agency.”” JEM
Broadcasting Co. v. FCC, 22 F.3d 320,
326 (D.C. Cir. 1994). In other words,
whether or not a rule has a “substantial
impact,” it qualifies for the procedural
exception where, as here, it does not
“purport to regulate or limit [parties’]
substantive rights.” Public Citizen v.
Dep’t. of State, 276 F.3d 634, 640 (D.C.
Cir. 2002); James V. Hurson Associates,
Inc. v. Glickman, 229 F.3d 277, 281
(D.C. Cir. 2000). For example, in JEM
Broadcasting Co., the Court of Appeals
held that the Commission’s “hard look”
rules requiring dismissal of defective
applications after the expiration of a
fixed filing period with no opportunity
to amend were procedural rules that
were exempt from the notice and
comment requirements because the
rules ““did not change the substantive
standards by which the FCC evaluates
license applications.” JEM Broadcasting
Co. v. FCC, 22 F.3d at 327.

47. Like the “hard look” rules in JEM
Broadcasting Co., the public notice rules
adopted in this Order govern the
processing of certain types of
applications without affecting the
substantive standards by which those
applications are evaluated. The public
notice rules do not “put[ ]a stamp of
[agency] approval or disapproval on a
given type of behavior” or “encode[ |
a substantive value judgment.” Chamber
of Commerce of U.S. v. U.S. Dep’t of
Labor, 174 F.3d 206, 211 (D.C. Cir.
1999); Public Citizen v. Dep’t of State,
276 F.3d at 640. Instead, they merely

require a tower proponent to notify the
Commission and the local community of
information about its proposal in
advance of filing the completed ASR
application with the Commission. The
tower proponent will do so by
submitting a partially completed ASR
application consisting mostly of
information that is already required on
the existing Form 854. In the case where
an environmental notification has an EA
attached, the information is
substantially the same as currently
required for EAs filed with ASR
applications. Although Blooston
Commenters and National
Telecommunications Cooperative
Association state that the draft rules
afford third parties new substantive
rights to receive notice of ASR
applications and to request further
environmental processing, the right of
the public to request environmental
processing is already established in the
Commission’s rules. The notice
requirements that the Commission
adopts only enables members of the
public more fully to exercise their
existing rights of participation,
consistent with the D.C. Circuit’s
opinion in American Bird Conservancy.
For similar reasons, the Commission
rejects Blooston Commenters’ argument
that notice and comment rulemaking,
including an opportunity to file reply
comments, is required under Sections
1.412(a)(1) and 1.415(c) of the
Commission’s rules. Section 1.412(b)(5)
of the rules expressly states: “Rule
changes (including adoption,
amendment, or repeal of a rule or rules)
relating to the following matters will
ordinarily be adopted without prior
notice: * * * (5) Rules of Commission
organization, procedure, or practice.”
The rule changes adopted in this Order
relate to matters of Commission
procedure, and the Wireless
Telecommunications Bureau sought
comment on draft rules not due to APA
requirements, but to comply with
Section 1507.3 of CEQ’s rules.
Therefore, these rule changes are
outside the scope of Section 1.412(a)(1)
as well as Section 1.415.

48. The Commission also notes that
the record in this proceeding includes
two petitions for expedited rulemaking,
numerous pleadings in response to two
Public Notices seeking comment on the
two petitions, and several ex parte
filings. In addition, in the Draft Rules
Public Notice, the Wireless
Telecommunications Bureau invited
and received public comment on draft
rules and interim procedures in this
proceeding, as required by CEQ’s rules.
As under the APA’s notice-and-

comment procedures, parties have had a
full opportunity to participate in the
Commission’s decisionmaking process.
Furthermore, the Commission takes the
suggestions in the petitions, as well as
other filings in this proceeding, into
account in this Order.

49. In this Section, the Commission
begins by setting out the actions subject
to the new environmental notification
process. Second, the Commission
discusses the timing of the
environmental notification process.
Third, the Commission explains its
decision to require both local and
national notice. Fourth, the Commission
discusses the timing and pleading
standards governing Requests for further
environmental review. Fifth, the
Commission discusses applications that
require a service-specific application in
addition to FCC Form 854. Finally, the
Commission discusses the treatment of
applications that are pending on the
effective date of the new environmental
notification rules and procedures.

1. Actions Subject to Notice

50. National applicability. The
environmental notification process
adopted herein will apply throughout
the nation regardless of the geographic
location of the proposed antenna
structure for which an ASR application
must be filed. Although the Gulf
Petition and the court’s resulting
decision applied specifically to
communications towers in the Gulf
Coast region, the logic of the court’s
analysis, which hinged on the
Commission’s failure to provide public
notice prior to grant of pending ASR
applications, is not confined to that
region. The concern that the current
notice regime effectively deprives
interested persons of the opportunity
conferred by Section 1.1307(c)
encompasses any proposed tower (and
some types of modifications to an
existing tower) that is subject to
registration under the Commission’s
part 17 rules. The Commission finds no
basis to limit the environmental
notification process adopted herein to
the Gulf Coast towers at issue in the
court case.

51. Types of actions subject to notice.
Under the new environmental
notification process, notice will be
required for new towers and
modifications that could have a
significant environmental impact, but
not for administrative changes and
modifications that are unlikely to have
a significant environmental impact. The
environmental notification process is
necessary to effectuate fully the
opportunity conferred by Section
1.1307(c) for interested persons to allege



Federal Register/Vol. 77, No. 17/Thursday, January 26, 2012/Rules and Regulations

3943

that an EA should be prepared for an
otherwise categorically excluded ASR
application due to “circumstances
necessitating environmental
consideration in the decision-making
process.” The notice provided through
this process also serves to facilitate
meaningful public participation in the
NEPA process for proposed towers that
require an EA. The environmental
notification process must therefore be
completed for all types of ASR
applications that could potentially have
a significant environmental impact.

52. Consistent with this principle, the
Commission applies the environmental
notification process to all ASR
applications for new towers (except as
described in paragraph 57, infra). The
Commission rejects the Infrastructure
Coalition’s proposal not to require
public notice for an ASR application for
a tower 350 feet or less in height for
which the applicant believes an EA is
not required, as well as other
suggestions to exclude towers from the
notice requirement based on their height
or lack of lighting. While the
Commission recognizes that shorter
towers are less likely to have significant
environmental effects, including effects
on migratory birds, than taller towers,
nothing in the court’s opinion, NEPA, or
CEQ’s implementing rules would
support dispensing with public notice,
even on an interim basis, for any ASR
action that reasonably might have a
significant environmental impact. Based
on currently available evidence, the
Commission cannot ignore the
possibility that a registered tower over
200 feet in height, or a tower under 200
feet that requires FAA notification, may
have a significant environmental impact
that is not otherwise captured in the
Commission’s rules. The Commission
therefore applies the environmental
notification requirement to registered
towers under 350 feet in height.
Although the Commission decides that
such towers will be placed on public
notice, the Commission contemplates
that a particularly clear showing would
be required to demonstrate that such
towers may have effects on migratory
birds. For similar reasons, the
Commission also declines to adopt
exemptions for facilities used in
connection with distributed antenna
system (DAS) networks that otherwise
require registration, or for state-owned
towers under 450 feet in height AGL
that are used for public safety purposes.
While Virginia State Police suggests
security concerns about identifying the
specific locations of such towers, the
Commission notes that the coordinates
of these towers are public information

in the ASR database and that local
notice of these proposed towers is
already required for purposes of NHPA
compliance under the Nationwide
Programmatic Agreement, 47 CFR part
1, appendix G, sections V.B., V.C. No
commenter expresses concern about
those existing disclosures.

53. FCC Forms 854 that are submitted
for purely administrative purposes or to
report modifications of a nature that do
not have a potentially significant
environmental effect will not be subject
to the environmental notification
process. Thus, where an applicant is
required to submit an FCC Form 854
only for notification purposes, such as
to report a change in ownership or
contact information, the dismantlement
of a registered tower, tower repair,
replacement of tower parts, or any
modification that does not involve the
physical structure, lighting, or
geographic location of a registered
antenna structure, the applicant will not
have to complete the environmental
notification process prior to submitting
the Form 854. Instead, the applicant
will be able to indicate that it is
submitting the application form only to
effect an administrative change or
notification, for which the pre-
application environmental notification
process is not required.

54. In the case of replacement towers
or modifications to existing towers,
including collocations on existing
towers or other structures, the
applicability of the environmental
notification process will depend upon
the nature of any change to the existing
structure. The MOU defines a
Replacement Tower for which public
notice should not be required as a
communications tower the construction
of which does not involve a substantial
increase in size to the tower it is
replacing, as defined in Section III.B. of
the Nationwide Programmatic
Agreement for Review of Effects on
Historic Properties for Certain
Undertakings Approved by the Federal
Communications Commission (NPA), 47
CFR part 1, appendix C, or construction
or excavation more than 30 feet beyond
the existing tower property. Consistent
with this recommendation, as an
interim measure pending completion of
its programmatic environmental
analysis, the Commission will not
require the environmental notification
process for any replacement tower at the
same location as an existing tower, not
involving a change in lighting, so long
as it does not involve a substantial
increase in size under Section III.B of
the NPA or construction or excavation
more than 30 feet beyond the tower
property. The Commission considers a

replacement tower located less than one
second longitude and latitude from an
existing tower which does not require a
new aeronautical study with an FAA
determination to be at the same
location. Similarly, the Commission will
not require notice where an antenna is
being placed on an existing tower or
non-tower structure and the placement
of the antenna does not involve a
substantial increase in size or
excavation more than 30 feet beyond the
property. If a proposed tower replaces
another tower but involves a substantial
increase in size or construction or
excavation more than thirty feet beyond
the tower property, it is not exempted
from the environmental notification
process as a replacement tower.
Additionally, where an EA is required
to be filed for a replacement tower
under Section 1.1307(a) or (b) of the
Commission’s rules or if the Bureau
determines that an EA is required under
Section 1.1307(c) or (d) of the
Commission’s rules, such a tower is not
exempted from the environmental
notification process.

55. The notice regime for ASR
applications that involve changes in
lighting to existing towers or
replacement towers will depend on the
nature of the lighting change. The
parties to the MOU developed a ranking
of FAA Lighting Styles based on their
likely effect on migratory birds and
recommended that public notice be
required for a change to a less preferred
but not to a more preferred FAA
Lighting Style. However,
recommendations from the Department
of Interior Office of Environmental
Policy and Compliance and FWS based
on recent scientific literature strongly
suggest that L—-810 steady-burning lights
pose the greatest danger of migratory
bird mortality and that the differences
among styles of flashing or blinking
lights are not statistically significant.
Therefore, the Commission declines
Blooston Commenters’ proposal to base
decisions regarding environmental
processing on whether red or white
lights are used. There is insufficient
evidence in the record that the color of
lighting is a critical factor in
determining avian mortality. In
addition, Conservation Groups
recommend that the Commission verify
the continuing accuracy of the order of
tower lighting styles specified in the
MOU. Furthermore, the FAA may soon
consider changes to Advisory Circular
AC 70/7460 that would permit use of
red flashing or blinking lights without
steady-burning L—810s. In these
circumstances, pending completion of
its programmatic environmental
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analysis, the Commission will replace
the ranking of FAA Lighting Styles in
the MOU with a three-tiered system,
which ranks styles from most preferred
to least depending on whether they
employ: (1) No lights; (2) no red steady
lights; or (3) red steady lights. The
ranking focuses on use of red steady
lights because none of the FAA Lighting
Styles use white steady lights, only
white medium intensity or high
intensity flashing lights. The
environmental notification process will
not be required where the lighting is
changed to a lighting style that is more
preferred or within the same tier of this
ranking system, but will be required
where the lighting is changed to a less
preferred lighting style. As recognized
in the MOU, any change in lighting
must be consistent with the applicable
version of FAA Advisory Circular AC
70/7460, FAA policies, and local zoning
requirements, whether the change is to
a less preferred lighting style or to a
more preferred lighting style.
Furthermore, use of high intensity white
lights in a residentially zoned
neighborhood requires an EA under the
Bureau existing rules. 47 CFR
1.1307(a)(8).

56. Where information pertaining to a
prospective antenna structure
registration is amended after
environmental notification but prior to
grant of an ASR application, the
Commission generally will require a
new environmental notification only if
the amendment is of a nature that would
have required environmental
notification in the context of an
application for replacement or
modification of an existing tower. To
prevent abuse, however, the
Commission will require the applicant
to provide a new environmental
notification to the public for any
amendment that increases the proposed
tower height, even if it does not
constitute a substantial increase in size.

57. Exception for certain towers
reviewed by other Federal agencies. The
Commission provides a very limited
exemption from the environmental
notification process for antenna
structures to be located on Federal land.
CEQ regulations provide for the
designation of a lead agency and one or
more cooperating agencies when more
than one Federal agency is involved in
a proposed action. See 40 CFR 1508.16
(lead agency) and 40 CFR 1508.5
(cooperating agency). Consistent with
these regulations, Section 1.1311(e) of
the Commission’s rules provides that an
EA need not be submitted to the
Commission if another Federal agency
has assumed responsibility for
determining whether the facility will

have a significant environmental effect
and, if it will, for invoking the EIS
process. For example, if a proposed
facility that requires registration in the
ASR system is to be located on Federal
land, the landholding agency ordinarily
functions as the lead agency and the
Commission does not perform an
environmental review except as
necessary to ensure that the EA
prepared by the lead agency satisfies the
Commission’s responsibility. The
Commission cautions that the
exemption is limited in scope only to
towers located on Federal land, for
which the landholding agency routinely
assumes lead agency responsibilities.
The exemption will not routinely apply
in other situations where proposed
antenna structures must secure
environmental clearance from other
Federal agencies. In those
circumstances, the Commission cannot
assume the other agency to be the lead
agency. Rather, as part of the process of
reviewing a Request filed in response to
the pre-application public notice, the
Commission will consider whether
ongoing NEPA review of the proposed
antenna structure by another Federal
agency relieves the applicant of having
to submit an EA to the Commission
under Section 1.1311(e). The
Commission delegates to the Wireless
Telecommunications Bureau authority
to enter into agreements with other
Federal agencies that would designate
the other agency as the lead agency for
specified categories of actions and
thereby obviate the need for the
Commission’s environmental
notification process. We decline to
adopt an exemption from notice
requirements for towers that have
already been reviewed by FWS, as
requested by Verizon Wireless. The
Commission’s environmental
notification process and environmental
processing are not limited to concerns
that would be addressed by FWS.

58. Limitation to towers subject to
antenna structure registration. The
Commission clarifies that the
environmental notification process will
be applicable only to towers that are
registered pursuant to Part 17 of its
rules, including towers constructed by
non-licensee tower companies that do
not require FAA notification but that are
registered as the vehicle for filing an EA.
The Commission notes, however, that
towers that are not subject to
registration under Part 17 of the rules
must comply with the Commission’s
environmental rules. Objections based
on environmental considerations to
such non-ASR applications remain
subject to the petition to deny standard

specified in Section 1.1313(a). The
Commission will also continue to
entertain informal objections to such
construction based on environmental
considerations pursuant to Section
1.1313(b).

2. Timing of Environmental Notice

59. Applicants will be required to
complete environmental notification
before filing their completed ASR
applications, and may do so before
receiving the FAA’s No Hazard
Determination. (A prospective applicant
that submits its environmental
notification information before receiving
a No Hazard Determination should
specify the lighting that it expects will
be prescribed for the tower. In the event
the FAA specifies a less preferred
lighting style, it will have to provide a
second notice with the corrected
information.) Thus, the environmental
notification process constitutes a
notification, not a certification, and
submission of the partially completed
Form 854 without an EA is not a
representation to the Commission that
the tower will have no significant
environmental effects. This certification
will be required when the
environmental notification process is
complete and the applicant files its
completed FCC Form 854. Completing
the pre-ASR filing environmental
notification process as an initial step
before a complete ASR application can
be filed with the Commission ensures
that interested persons have a timely
opportunity to participate in a manner
that can inform the Commission’s
decision-making with respect to an
individual ASR application. This is also
consistent with Section 1501.2 of the
CEQ regulations, which generally
directs that the Federal agency
commence the NEPA process as early as
possible and before there has been any
inadvertent, irretrievable commitment
of resources. 40 CFR 1501.2(d)(3).
Earlier completion of the notification
process further serves the public interest
because it requires less change to the
automated ASR system, upon which the
FAA currently relies to ensure air
navigation safety, and that has operated
for more than a decade efficiently and
without material error. Moreover, from
a processing standpoint, applicants can
complete the notice process
simultaneously with other processes,
including environmental reviews that
may require consultation with other
Federal agencies, obtaining the FAA No
Hazard Determination, and local zoning.
Therefore, the environmental
notification process will not ordinarily
cause additional delays unless
environmental issues are raised.
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60. In addition, under the new
process EAs for proposed registered
towers will be filed, made available for
public comment, and reviewed prior to
filing of the ASR application.
Accordingly, the 30-day comment
period will be announced on the
Commission’s ASR Web site instead of
through a notice published in the Daily
Digest. To avoid any confusion, for an
initial period of six months, the
Commission will place a note in the
Daily Digest weekly advising that notice
of all proposed registered towers, along
with any associated EA, is now
provided on the Commission’s ASR
Web site. Otherwise, the processing of
EAs for registered towers will be
substantially the same as today. Because
the environmental notification process
the Commission adopts today expressly
seeks environmental comments and
provides pertinent details of the
proposed tower, it makes it easier for
interested members of the public to
access pertinent information about an
EA, and thus better comports with the
objectives underlying NEPA than the
non-specific Public Notices that
currently are published in the Daily
Digest. Moreover, apart from
encouraging public involvement, a
uniform system of environmental
processing for all ASR applications,
whether or not EAs are required
pursuant to Section 1.1307(a) or (b), will
be easier for the Commission to
administer and less confusing to
applicants.

3. National and Local Notice

61. The Commission requires both
national and local notice for towers that
must be registered in the ASR system in
order fully to inform all parties that may
be interested in or affected by the
environmental consequences of a
proposed tower. The Commission
recognizes that the environmental
effects of a specific proposed tower
construction may be of national
concern, of local concern, or of both
national and local concern.
Conservation groups and some industry
parties have urged that the Commission
adopt national notice, while other
industry commenters have suggested
that the Commission adopt local notice.
Their reasons in favor of one approach
or another are discussed here, but in
effect those reasons support using both
forms of notice.

62. National notice provided online at
the Commission’s Web site was an
approach suggested by the American
Bird Conservancy court. The
Commission finds that the ASR Web site
is an efficient, efficacious means of
providing notice to agencies and

persons outside of the local community,
including national environmental
groups, that may have regional or
national perspectives as to the
environmental values of proposed
antenna structures. In particular,
national notice will aid in informing
bird watchers who are not located near
a proposed tower but who may be
affected by the harm it would cause to
migrating birds, given that migratory
birds are by definition transient. The
web-based process that the Commission
is creating will provide national
accessibility, result in the creation of an
electronic database, and reduce the
potential for human error and
application backlogs. The Commission
declines to adopt the suggestion of
Southern Company Services, Inc.
(Southern) that instead of requiring
applicants to submit a preliminary Form
854 to commence the environmental
notification process, the FCC should
provide a link to the FAA’s Web site so
that interested parties can review the
information available on the FAA Web
site and file any petitions based on that
information. Southern has failed to
demonstrate that a link to the FAA’s
information about towers submitted for
aeronautical study is a practical means
of providing the public sufficient notice
regarding proposed towers, in a manner
that can be accessed easily and
understood by the public. This broadly
inclusive approach to notice and
comment for NEPA purposes before a
complete application is filed is not
necessarily determinative of which
individuals and/or agencies will have
standing to participate in proceedings
relating to the application. A variety of
factors, including the environmental
concern in question, will factor into that
analysis.

63. Local notice complements the
broad reach of national notice by
enabling persons likely to be directly
affected by the potential environmental
effects of proposed antenna structures at
specific locations to raise concerns of
which national entities may not be
aware. It also reaches those persons or
entities without an institutional concern
in safeguarding a particular aspect of the
environment but with a potential
interest in the effects of tower sitings in
their immediate communities. The
Commission has successfully
implemented local notice for historic
preservation review and for radio
broadcast applications, and the local
notice requirements the Commission
promulgates today are modeled after
those regimes. See 47 CFR part 1,
appendix C, sections V.B, V.C; 47 CFR
73.3580(b), (f).

64. The Commission finds that by
requiring both local and national notice,
it can best meet its statutory
responsibility regarding the
development of procedures that
incorporate environmental
considerations into agency decision-
making. 42 U.S.C. 4331(b), 4332(2)(B).
In particular, these requirements
effectuate the mandate of Section
1506.6(b) of the CEQ regulations that
Federal agencies shall “provide public
notice of NEPA-related hearings, public
meetings, and the availability of
environmental documents so as to
inform those persons and agencies that
may be interested or affected.” 40 CFR
1506.6(b). CEQ has further clarified that
“[t]he objective is to notify all interested
or affected parties,” and that “[a]
combination of methods may be used to
give notice.” Forty Most Asked
Questions Concerning CEQ’s National
Environmental Policy Act Regulations,
46 FR 18026 (March 23, 1981). Although
CEQ’s guidance does not identify
notifications of proposed categorically
excluded actions as “‘environmental
documents,” it does include EAs, and
the Commission concludes that
providing effective public notice of
proposed towers before an EA or an
environmental certification has been
submitted is within the intent of the
regulation. In this regard, the
Commission’s dual notice requirement
will enable more interested persons to
raise relevant environmental concerns
regarding ASR applications than would
be achieved with either a national
notice or local notice alone. The
requirement thus serves the public
interest under the Communications Act
by ensuring that the agency complies
fully with NEPA without unnecessarily
prolonging the processing of ASR
applications.

65. In sum, the Commission will
require prospective ASR applicants to
provide local notice of their proposals,
either by publication in a local
newspaper of general circulation or by
other appropriate means. The
Commission will also post notice of
each prospective application on its Web
site on the date requested by the
applicant, which must be on or after the
date the applicant provides local notice.
Interested parties will have an
opportunity to respond to these notices
by filing Requests for further
environmental review with the
Commission. By requesting the
applicant to specify the date for national
notice, the Commission allows
applicants to coordinate the local and
national notice periods as closely as
possible, while also assuring that the
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public has at least 30 days from the date
of local notice to file any Requests for
further environmental processing. While
the Commission expects to post notices
on its Web site on the date requested by
the applicant, in the event a posting is
delayed, parties will nonetheless have
30 days from the actual date of national
notice on the Commission’s Web site to
file any Requests.

4., Public Comment on Environmental
Notifications

66. An interested member of the
public who believes that a proposed
tower (including a covered tower
modification) may have a significant
impact on the environment may submit
a Request for further environmental
review to the Commission pursuant to
Section 1.1307(c) of the Commission’s
rules. The Request must be received by
the Commission within 30 days after
notice of the proposed tower both has
been provided locally and has been
made available nationally through the
ASR Web site. The time period will be
computed according to the general rule
prescribed in Section 1.4(c) of the
Commission’s rules. Requests will be
subject to the pleading standard that is
set forth in Section 1.1307(c) of the
Commission’s rules. Late pleadings or
pleadings that do not meet the standards
in Section 1.1307(c) may be subject to
dismissal.

67. In setting the period to file a
Request at 30 days, the Commission
applies to all ASR filings subject to the
environmental notification process the
same time period that is currently in
place for challenges to ASR filings with
EAs. The Commission rejects the
Infrastructure Coalition’s proposal to set
the period to object at 14 days, as well
as proposals by other commenters to set
the time period at 15 to 20 days, as the
Commission finds that such a timeframe
is inadequate to allow for meaningful
public participation in this context. At
the same time, the Commission rejects
the 60-day comment period proposed by
the Conservation Groups. The
Commission does not believe that
interested parties should need that
much time to file comments,
particularly as it does not require the
objecting party to include a
comprehensive study of impacts to
evaluate whether the requirements of
applicable environmental laws are
properly met. Rather, as discussed
below, it is sufficient that a Request
“set[s] forth in detail the reasons
justifying or circumstances necessitating
environmental consideration in the
decision-making process.” 47 CFR
1.1307(c). Therefore, the Commission
concludes that a 60-day comment

period would unnecessarily obstruct the
timely deployment of services while
providing minimal benefit.

68. Pursuant to Section 1.1307(c) of
the Commission’s rules, a request for
further environmental processing of an
otherwise categorically excluded
proposed action must “set[] forth in
detail the reasons justifying or
circumstances necessitating
environmental consideration in the
decision-making process.” In addition,
Section 1.1307(c) cross-references
Section 1.1313 of the rules. Section
1.1313(a) provides that “[i]n the case of
an application to which section 309(b)
of the Communications Act applies,
objections based on environmental
considerations shall be filed as petitions
to deny.” This means, among other
things, that the objection must include
“specific allegations of fact sufficient to
make a prima facie showing that the
petitioner is a party in interest and that
a grant of the application would be
consistent with the public interest,
convenience, and necessity.” See 47
CFR 1.939(d). Section 1.1313(b)
provides that informal objections based
on environmental considerations must
be filed prior to grant of the relevant
construction permit or other
authorization.

69. In its Petition, the Infrastructure
Coalition asks the Commission to
require that any objection on
environmental grounds filed against an
ASR application must be filed as a
petition to deny under Section
1.1313(a). It argues that such procedures
are necessary to prevent frivolous
objections. Several commenters
representing licensees and tower owners
support the Infrastructure Coalition’s
petition. The Conservation Groups,
however, oppose application of the
petition to deny standard to these
objections, arguing that it would limit
the public’s ability to participate in the
NEPA process.

70. The Commission declines to apply
the petition to deny standard to
Requests for further environmental
review of prospective registered towers.
First, Section 1.1313(a) by its terms does
not apply to such Requests. Section
1.1313(a) encompasses objections to
applications to which Section 309(b) of
the Communications Act applies; i.e.,
applications for an instrument of
authorization for a station in the
broadcasting or common carrier
services, or in certain other services if
the Commission so prescribes by rule.
Here, a Request would not be filed in
response to any application, but in
response to a notification that precedes
an application for antenna structure
registration. Even if the tower proponent

elects to file an associated license
application before completion of the
environmental notification process,
such application will be filed subject to
completion of the environmental
notification process so that the tower
proponent will not yet have made any
affirmative certification as to
environmental effect. Thus, the Request
for environmental processing in
response to the environmental
notification falls outside the scope of
Section 1.1313(a).

71. Moreover, the Commission finds it
better as a matter of policy to require
these Requests only to set forth detailed
reasons for environmental consideration
as provided in Section 1.1307(c).
Section 1500.2(d) of the CEQ regulations
requires Federal agencies to encourage
and facilitate public involvement in
decisions that affect the quality of the
human environment. See 40 CFR
1500.2(d). Formal pleading
requirements, while potentially useful
in deterring frivolous submissions and
in producing a well-informed record for
agency decision-making, could thwart
participation in the Commission’s NEPA
procedures by those lacking the legal
sophistication or financial wherewithal
to participate formally. Also, imposing
such formality on public comments
submitted in response to the pre-ASR
filing environmental notifications
would be inappropriate in the context of
the streamlined processing of ASR
applications, which places significant
reliance on members of the public to
alert the Commission to proposed
facilities that may pose significant
environmental effects. Avoidance of
unnecessarily strict pleading
requirements for environmental requests
is also consistent with the Commission’s
existing practice of accepting informal
objections to applications where
appropriate under Section 1.1313(b). A
Request for further environmental
review, although not subject to the
standards applicable to a petition to
deny, must be filed within the
prescribed 30-day public comment
period and must contain a supported
statement explaining the basis for the
interested person’s belief that the
proposed tower may have a significant
environmental impact, as required by
Section 1.1307(c). These requirements
provide safeguards that the
environmental concerns raised through
the environmental notification process
will be legitimate claims that will not
needlessly delay the processing of ASR
applications. For similar reasons, we
decline to require a settlement meeting
among the parties after the filing of a
Request, as suggested by NTCH, Inc.
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Requiring such a meeting may impose
an unreasonable burden on the party
filing the Request. The parties are free
to agree to such meetings.

5. Facilities That Also Require Service-
Specific Applications

72. Under the Commission’s rules,
some proposed towers are subject to
both ASR and service-specific
application requirements. The
Commission’s current rules and
procedures vary by licensed service
regarding when and how an EA is
submitted for towers that may
significantly affect the environment
where more than one application is
filed. Applications for Wireless Radio
Authorization (FCC Form 601) involving
major modifications (including all
applications for facilities that may have
a significant environmental effect) are
routinely placed on public notice, but
that notice does not distinguish
applications filed with attached EAs
from other license applications that may
not involve tower construction or
potential environmental effects. An
applicant may attach an EA to either its
Form 601 or Form 854 application, and
may rely on a resulting FONSI to certify
on the other application that its action
will have no significant environmental
effect. Broadcast construction (see FCC
Form 301) and satellite earth station (see
FCC Form 312) applicants whose
proposed facilities require registration
in the ASR system must submit their
EAs as an exhibit to their service-
specific applications regardless of any
other application requirement, and have
been permitted to attach EAs to their
service-specific applications in lieu of
submitting those EAs with their FCC
Forms 854.

73. Some commenters argue that
Section 1506.6 of the CEQ rules requires
that the Commission notify the public
separately regarding each application
associated with a proposed antenna
structure subject to registration under
part 17. Others contend that it is
sufficient to provide a single
opportunity, in connection with the
ASR process, for the public to comment
on the environmental effects of each
proposed tower. Consistent with current
procedures that generally require only
one NEPA review for a single proposed
antenna structure, the Commission is
not persuaded that, from an
environmental standpoint, the decision-
making involved in processing service-
specific construction permits or license
applications raises discrete issues from
those involved in determining whether
to register a tower from which licensed
communications service will be
provided. The Commission’s obligation

to accommodate public participation in
its NEPA procedures for registering
communications towers does not
require that the public be afforded
multiple opportunities to comment on
the environmental effects of a single
tower project simply because both a
tower registration and a construction
permit or license are required to
authorize operation from the proposed
tower.

74. At the same time, it is important
that every registered tower (other than
the exceptions discussed above)
complete procedures that ensure a
specific opportunity for the public to
voice environmental concerns, as stated
in the court’s order. The public may not
have this opportunity if applicants can
avoid environmental notification by
attaching any required EA for a
proposed antenna structure to a service-
specific construction permit or license
application (e.g., FCC Form 301, 601),
for which the public notice may not
expressly mention the EA or indicate
that tower construction is involved.
Accordingly, the Commission will
require that any required EA for a
registered tower be submitted through
the notification process that precedes
submission of the complete ASR
application, regardless of whether the
licensee must also attach the EA to an
associated service-specific construction
permit or license application. An
applicant that does not make an ASR
filing should continue to attach any
required EA to the appropriate licensing
form.

75. The Commission also implements
procedures that will enable applicants
for licenses that require frequency
coordination to submit FCC Form 601
before completing the environmental
notification process. Under the
Commission’s current procedures, FCC
Form 601 cannot be filed for a facility
that requires antenna structure
registration until antenna structure
registration has been granted. The Land
Mobile Communications Council
expresses concern that if the
Commission were to continue to require
grant of ASR before the FCC Form 601
could be filed, a party whose
environmental notification generated an
environmental Request necessitating
review could lose its frequency to a
second party whose later notification
generated no Requests and that the
notice process itself might alert a
potential competing applicant to the
benefit of such action. To address such
concerns, the Commission will permit
wireless radio, public safety, and other
license applicants whose proposed
towers are subject to registration to file
FCC Form 601 before completing the

environmental notification process so
long as the applicant has obtained its
FAA No Hazard Determination and
notice has been provided both locally
and through the Commission’s Web site.
In addition, in order to guard against
speculative reservations of frequencies
or sites, the Commission also requires
FCC Form 601 applicants that have not
yet obtained their ASR Registration
Number to provide the Commission
with an update of the status of their
environmental review every 60 days.

76. The Commission clarifies that the
environmental process will not affect
the processing of a licensing application
for a collocation on an existing tower
that has an ASR application pending for
a change that is unrelated to the
collocation. For example, the tower
owner may have a pending application
to change the lighting system or increase
the tower height to accommodate a
different collocator. In such instances,
the processing of the license application
for the unrelated collocation will
proceed independently of the ASR
application.

6. Applications Pending on the Effective
Date of the Environmental Notification
Process

77. The effective date of the
environmental notification requirements
will be established in a Public Notice to
be issued by the Wireless
Telecommunications Bureau. ASR
applications that are pending on the
effective date ordinarily will not be
required to complete the environmental
notification process. However, an
amendment to an ASR filing that occurs
after the effective date will be subject to
the environmental notification
requirements as set forth above.
Similarly, amendments to an EA may
require environmental notification.

B. The Processing of ASR Applications
Pending Completion of the
Commission’s Programmatic NEPA
Analysis

78. The Commission is obligated
under NEPA to avoid irretrievable
commitments of resources without
assessing the environmental effects of
its actions and ““to predict the
environmental effects of a proposed
action before the action is taken and
those effects are fully known.”
American Bird Conservancy, 516 F.3d at
2033. Accordingly, the Commission
takes interim measures to protect
migratory birds pending completion of
the programmatic EA and this
proceeding. The Commission’s
expectation is that the record developed
in the course of preparing the
nationwide programmatic EA may
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provide a basis to determine what, if
any, permanent rule changes are
necessary to effectuate its NEPA
responsibilities regarding migratory bird
impacts when processing ASR
applications. At the conclusion of the
programmatic EA and any subsequent
programmatic EIS, the Commission will
take whatever steps it finds necessary to
effectuate the conclusions reached in
the final programmatic NEPA
document, including steps to resolve
any issues that may remain in the
Migratory Birds rulemaking.

79. Meanwhile, the Commission
establishes interim processing
procedures to protect migratory birds
pending the completion of this process.
Specifically, the Commission applies
Section 1.1307(d) of its rules, 47 CFR
1.1307(d) to require that an EA that
includes a discussion of potential
impacts on migratory birds be filed for
any proposed new registered tower over
450 feet in height AGL. This
requirement will also apply to:
replacement towers over 450 feet in
height AGL that involve a substantial
increase in size to the tower being
replaced; expansions of existing towers
over 450 feet in height AGL that
constitute a substantial increase in size;
and conversions of a tower over 450 feet
in height AGL to a less preferred
lighting style. For all other registered
towers, an EA will not be routinely
required except as specified in Section
1.1307(a) or (b). The Commission will
continue to apply Section 1.1307(c) and
(d) on a case-by-case basis to determine
whether an EA is required for any such
tower, taking into consideration any
Requests received during the public
notice period.

80. The Commission adopts these
interim measures pursuant to the
mandate in Section 1.1307(d) of its rules
that the processing Bureau shall require
an EA if it determines that an otherwise
categorically excluded proposal may
have a significant environmental effect.
In American Bird Conservancy, the
court found that the Section 1.1307(c)
threshold for requiring EAs had been
met for at least some towers in the Gulf
Coast region. Accordingly, on its own
motion, the Commission adopts these
interim standards to require an EA for
certain categories of towers that are
most likely to have significant effects on
migratory birds. Sections 4(i) and 4(j) of
the Communications Act provide
additional authority for the adoption of
the interim processing guidelines set
forth in this Section. 47 U.S.C. 154(i),
(j); 47 CFR 1.1307(c).

81. The Commission’s selection of 450
feet AGL as the threshold for the interim
EA filing requirement is consistent with

evidence in the Migratory Birds
rulemaking record and elsewhere. As
illustrated in Figure 12 of the Draft
Programmatic Environmental
Assessment of the Antenna Structure
Registration Program (Aug. 26, 2011)
(Draft Programmatic EA), data from
existing studies show no evidence of
large-scale mortality for towers less than
approximately that height. Data from the
peer-reviewed Michigan Bird Study, for
instance, confirm the relevance of tower
height in assessing the degree of risk to
migratory birds at individual towers.
That study suggests that avian collisions
occur 68—86 percent less frequently at
towers between 380 and 480 feet AGL
compared with towers greater than
1,000 feet AGL. Joelle Gehring, Paul
Kerlinger, and Albert M. Manville II,
The Role of Tower Height and Guy
Wires on Avian Collisions with
Communications Towers, 75 The
Journal of Wildlife Management 848
(2011). Other bird studies have also
recognized tower height as a factor
potentially affecting avian collisions.
For example, the Avatar report
commissioned by the FCC identified
height and lighting as tower
characteristics that increase hazards to
migratory birds. Notice of Inquiry
Comment Review Avian/
Communications Tower Collisions, filed
by Avatar Environmental, LLC, WT
Docket No. 03-187 (Dec. 10, 2004). An
Avian Risk Assessment for a specific
project prepared by Dr. Paul Kerlinger
concluded, inter alia, that decreasing
the heights of specific towers would
virtually eliminate the risk to birds. Mr.
Andrew Skotdal, 23 FCC Rcd 8574
(Media Bur. Audio Div. 2008). See also
Draft Programmatic EA, Figure 11: Mean
Annual Bird Mortality and Tower
Heights. Thus, while there is not
consensus as to whether sufficient
scientific research exists to support
adoption of permanent rule changes
designed to protect migratory birds, the
Commission finds that there is sufficient
evidence to give special attention to tall
towers on an interim basis while it
completes the programmatic EA and any
subsequent programmatic EIS, if
required.

82. The Commission adopts the EA
requirement for proposed towers over
450 feet in height AGL as a reasonable,
temporary measure for the protection of
migratory birds pending completion of
the programmatic EA, which will
evaluate whether scientific evidence
supports adoption of permanent
measures. Further, the interim measure
is temporary and is consistent with the
tower height threshold for requiring an
EA proposed in the consensus MOU

between industry representatives and
environmental groups. In particular,
under the MOU, new towers taller than
450 feet AGL would require an EA for
avian effects. New towers of a height of
450 feet or less AGL, as well as
replacement towers and other ASR
filings, would not initially require an
EA as a categorical matter. The
inclusion in the MOU of a 450-foot
threshold for an interim EA filing
requirement supports the Commission’s
conclusion that this interim requirement
strikes an appropriate balance between
protecting migratory birds and ensuring
that ASR applications can be processed
in a manner that facilitates the rapid
deployment of communications
services.

83. In assessing, pursuant to Sections
1.1307(c) and (d), whether further
environmental processing is necessary
for particular towers 450 feet in height
or less AGL, the Commission expects
that the processing Bureau will consider
factors including the height of the tower
and the lighting to be used. Consistent
with the MOU, the Commission
recognizes that a tower close to 450 feet
in height AGL is more likely to have a
significant environmental impact on
migratory birds than a tower closer to
200 feet in height. The Commission
further expects that the Bureau will
afford significant weight to the absence
of public objection in response to the
notice of proposed construction that the
Commission requires today.

84. The Commission clarifies that if a
proposed tower is initially submitted for
environmental notification with a height
of 450 feet AGL or less and the
submission is subsequently amended so
that the height will exceed 450 feet
AGL, an EA will be required even if the
change does not constitute a substantial
increase in size. The Commission finds
that this provision is necessary in order
to ensure that prospective applicants for
towers just above 450 feet AGL do not
game the system.

85. For purposes of clarity, the
Commission adds a note to Section
1.1307(d) of its rules to describe the
circumstances in which the Wireless
Telecommunications Bureau shall
require, or consider whether to require,
an environmental assessment with
respect to migratory birds for antenna
structures subject to registration under
part 17 of its rules. This note will
remain in effect pending the outcome of
the programmatic EA and any
subsequent programmatic EIS if
required, and pending the completion of
this rulemaking by means of a
decisional order. The Commission
delegates authority to the Wireless
Telecommunications Bureau to adopt
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appropriate changes to its processing
procedures, processes, and forms to
apply these interim standards.

IV. Steps in the Environmental
Notification Process

86. This Section outlines the
environmental notification process that
an applicant for the registration of an
antenna structure must undertake before
filing a completed Antenna Structure
Registration (ASR) application on FCC
Form 854. Technical details about the
process for submitting this pre-filing
notification will be provided in a Public
Notice that will be released before the
rules take effect. The Commission
delegates to the Wireless
Telecommunications Bureau (WTB) the
authority to change procedural aspects
of the process outlined below by Public
Notice so long as those changes do not
affect the substantive rights of any party.

A. Commencement of the Process

e Applicants will commence the
process by submitting information on
FCC Form 854, including information
regarding the location, height, type, and
lighting of the proposed structure. This
is a pre-application submission that
does not constitute the filing of a
completed application.

O The applicant may commence the
environmental notification process on
Form 854 either before or after it
receives an FAA No Hazard
Determination. If the applicant
commences the process before the No
Hazard Determination is received, the
applicant must provide the anticipated
lighting and must later amend its
submission if the FAA-approved
lighting is different.

O The environmental notification
process may be conducted
simultaneously with other processes,
including environmental reviews that
may require consultation with other
Federal agencies and local zoning
procedures.

© The FCC will assign the proposed
construction a unique file number when
the partially completed Form 854 is
submitted.

¢ Following the initial Form 854
submission, the applicant shall provide
local notice either by publication in a
local newspaper of general circulation
or by other appropriate means, such as
by following local zoning public notice
requirements.

O The text of the local notice must
include:

» The descriptive information
submitted in the Form 854 as part of the
environmental notification process;

= Instructions for filing any Request
for further environmental review no

later than 30 days after information on
the proposed tower is posted on the
FCC’s Web site, including the relevant
electronic and regular mail addresses
and the unique Form 854 File Number
issued by the FCC; and

= Instructions for serving a copy of
any Request upon the applicant.

O Applicants may provide through a
single publication local notice under
both this process and the Commission’s
procedures implementing section 106 of
the National Historic Preservation Act
(NHPA), see 47 CFR part 1, appendix C,
section V (Nationwide Programmatic
Agreement), through a single
publication, provided that:

= The single notice satisfies the
timing requirements of both provisions,
and it clearly describes and
distinguishes both the requirement to
file environmental Requests with the
Commission and the separate process
for submitting comments regarding
potentially affected historic properties
to the applicant.

= The applicant forwards any
comment that substantially relates to
potentially affected historic properties
to the State Historic Preservation Officer
or Tribal Historic Preservation Officer,
in accordance with the terms of the
Nationwide Programmatic Agreement.

e The applicant shall state in its
initial FCC Form 854 submission the
date on which it requests that the FCC
provide national notice of the proposed
construction. This date must be on or
after the date the applicant provides
local notice.

O On or after the national notice date
the applicant has requested, the
Commission will post the information
contained in the applicant’s initial Form
854 submission, or a link to such
information, in searchable form on its
Web site. This information will remain
posted for 30 days.

O If local notice is not provided
before the requested national notice
date, the applicant must amend its Form
854 submission to provide a new
national notice date.

e Facilities That Also Require
Service-Specific Applications.

O Applicants that submit both an
ASR application and a service-specific
application for a particular tower must
complete the environmental notification
process on Form 854 and submit any
required Environmental Assessment
(EA) through that process. Depending
on the service, the applicant may also be
required to file a copy of the EA with
its service-specific application.

1. ULS Applicants

e Wireless radio, public safety, and
other applicants whose proposed towers

are subject to registration and require a
license application on FCC Form 601
must have begun the Form 854
environmental notification process
before filing Form 601, but may file
Form 601 before completing the Form
854 environmental notification process.

O In the event an EA is required, it
shall be filed only with Form 854. WTB
will provide instructions at a later date
for completing the environmental
question on Form 601 in such
situations.

O Applicants whose proposed towers
require an EA but do not require
registration shall continue to file an EA
with Form 601.

e An applicant that chooses to file
FCC Form 601 before the environmental
notification process is complete must
have already obtained an FAA No
Hazard Determination and provided
local notice of the proposed
construction, and the FCC must have
posted notification of the proposed
construction on its Web site.

O Such an applicant shall provide its
Form 854 File Number in place of the
ASR Registration Number that is
currently required.

© Upon grant of the ASR application,
the applicant must amend the FCC Form
601 to replace the Form 854 File
Number with the ASR Registration
Number.

e FCC Form 601 applicants that have
not yet obtained their ASR Registration
Number must provide the Bureau with
an update of the status of their
environmental review every 60 days
from the date the FCC Form 601 was
filed. Failure to provide the update may
result in dismissal of the FCC Form 601
application.

O Such an update must reflect active
pursuit of the environmental review.

© Updates will not be required while
action on the environmental notification
filing is pending at the Commission,
such as when the Commission is
considering whether to grant a Request
for further environmental processing or
is reviewing a filed EA.

© WTB will prescribe by public
notice the procedures for providing
such updates.

e An applicant electing to file the
associated license application after
completion of environmental processing
should use its ASR Registration Number
to file FCC Form 601 in the first
instance, as is the practice today.

2. Broadcast Applicants

e An applicant to build a facility in
any broadcast service that also requires
the completion of FCC Form 854 will
now be required to submit a Form 854
environmental notification filing and,
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when necessary, attach an EA to both its
Form 854 environmental notification
filing and its application for a broadcast
construction permit, FCC Form 301,
318, 340, 346, or 349.

© The same EA must be submitted
with both the broadcast construction
permit application and the Form 854
environmental notification submission.

O Applicants whose proposals do not
require registration but do require an EA
under Section 1.1307 (such as
construction in a flood plain that does
not require ASR) should file the EA only
with the construction permit
application form.

e The Media Bureau may continue to
accept applications requiring ASR that
are submitted prior to obtaining an ASR
Registration Number, with the caveat
that such applications will not be
granted until the environmental
notification process has been completed
and the ASR Registration Number
supplied.

O Applicants whose applications can
be filed outside specified filing
windows, such as applications for
minor changes to existing
authorizations, and whose tower
projects require registration, may elect
to file their construction permit
applications either before or after
completing the Form 854 environmental
notification process.

O Applicants that file the
construction permit application after
completing the environmental
notification process and obtaining a
grant of Antenna Structure Registration
shall either answer “Yes,” or “No” with
an attached EA, in response to the
environmental certification question on
the construction permit application.

O Applicants that file their
construction permit applications before
completion of the environmental
notification process are advised to check
“No” in response to the environmental
certification question on the
construction permit application,
indicating that the project has not been
determined to be excluded from
environmental processing.

= Such an applicant should also
attach to the Application an Exhibit
(called for by the environmental
certification item in each broadcast
construction permit form) explaining
whether or not the applicant has
commenced the evaluation of the
environmental effects of any proposed
construction and where the applicant is
in that process.

¢ Applicants for new construction
permits or major changes that are
subject to the Commission’s competitive
bidding procedures initiate the process
with the generic FCC Form 175

(Application to Participate in an FCC
Auction) rather than a service-specific
application (such as those listed above)
containing an environmental
certification.

© FCC Form 175 does not contain an
environmental certification, and no
environmental review or environmental
notice is necessary to submit it.

O Only the winning bidder who has
made the final bid payment will need to
submit a “long-form,” service-specific
application, and it is at that time that an
applicant subject to ASR will need to
undertake the pre-ASR environmental
notification process and complete Form
854.

O Similarly, after a dispositive
preference is awarded under Section
307(b) of the Communications Act, an
applicant subject to ASR will need to
undertake the pre-ASR environmental
notification process and complete Form
854.

3. Earth Station Applicants

¢ An earth station license applicant
using FCC Form 312 or 312EZ, which is
required under Part 17 to notify the
FAA of its plans to construct an antenna
structure (e.g., an earth station), must
complete the environmental notification
process prior to submission of a
complete FCC Form 854 to register the
antenna structure.

O An applicant filing FCC Form 312
will be required to attach a completed
FCC Form 854 to its FCC Form 312
application.

O An applicant filing FCC Form
312EZ electronically will instead be
required to provide its ASR Registration
Number in the appropriate Section of
the FCC Form 312EZ.

© If an EA was required as part of the
environmental notification process and
the Bureau issued a Finding of No
Significant Impact (FONSI), the
applicant will no longer be required to
submit an EA with its FCC Form 312 or
312EZ. Instead, the applicant will be
able to rely on the FONSI in order to
indicate on its license application that
the proposed earth station will not have
a significant environmental effect.

B. Amendments

¢ Amendments to FCC Form 854 that
are filed after the provision of local
notice or posting on the FCC’s Web site
do not require new local or national
notice if made only for the following
purposes:

O Changes to administrative
information or other changes not
affecting the structure’s location, height,
lighting, or physical configuration.

O Changes to a more preferred or
equally preferred lighting style as set

forth in amended rule Section
17.4(c)(1)(iii), including removal of
proposed lighting.

O Reduction in the height of the
structure, unaccompanied by any other
change in the physical structure of the
proposed tower.

o All other changes to the location,
physical characteristics, or lighting of
the proposed structure will require an
additional local notice, an additional
national notice, and re-initiation of the
30-day period for interested persons to
submit Requests for further
environmental review.

O Such changes include any increase
in the height of the structure even if the
increase does not constitute a
substantial increase in size.

e An amendment to add an EA will
require a new posting on the FCC’s Web
site and opportunity for comment but
not a new local notice (see Section F
below).

C. Requests for Further Environmental
Review

¢ Requests for further environmental
review must be received by the
Commission within 30 days after
information regarding a proposed
construction is posted on the
Commission’s Web site. Late filed
Requests may be subject to dismissal.

O The Wireless Telecommunications
Bureau will make provision for filing of
Requests either electronically or by
mail. To ensure timely receipt and to
facilitate processing, electronic filing
will be strongly encouraged.

O Requests must be served on the
prospective applicant.

¢ Oppositions will be due 10 calendar
days after expiration of the time for
filing Requests. Replies will be due 5
business days after expiration of the
time for filing oppositions. Oppositions
and replies must be served on the
parties to the proceeding.

¢ Proceedings involving
environmental filings for a specific
structure are restricted proceedings
under Section 1.1208 of the
Commission’s rules. Information
presented to the Bureau must be served
on all parties pursuant to Section
1.1202(d) of the Commission’s rules.

D. Disposition of Filings Without EAs

o After completion of the 30-day
notice period and after reviewing any
Requests, the Commission staff will
notify the applicant whether an EA is
required under Section 1.1307(c) or (d)
of its rules. Staff will make every effort
to provide this notification as promptly
as possible, particularly in cases where
no Requests are received.
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e Ifno EA is required based on the
Form 854 filing and any Requests, and
if the applicant has determined that no
EA is otherwise required under Section
1.1307(a) or (b), it may then update
Form 854 to certify that the tower will
have no significant environmental
impact.

e At this point, if all other required
information has been provided, the
Form 854 will be deemed complete and
can be processed accordingly.

E. Filings With EAs

e If an applicant is required, under
the Commission’s rules, to file an
Environmental Assessment (EA) in
connection with a structure that is
required to be registered, such EA must
be filed as part of the environmental
notification process.

© An applicant may determine that
an EA is necessary when it makes its
initial filing, in which case it will attach
the EA to that filing.

O Alternatively, an EA may be
supplied at a later date by amending an
existing filing, if either the applicant or
the Commission determines that a
potentially significant environmental
effect may exist.

¢ Regardless of when in the process it
is filed, the EA will be placed on notice
on the Commission’s Web site, thus
commencing a 30-day period for public
comment.

O If the EA is filed with the initial
Form 854 submission, it must also be
placed on local notice in the same
manner as an environmental
notification filing without an attached
EA.

O If the EA is added to a Form 854
submission that has already gone on
local notice, additional local notice is
not required in most instances.

» The prospective applicant must
serve the EA on any party that has filed
a Request in response to the earlier
notice.

= A second publication in a local
newspaper of general circulation or
equivalent local notice will be required
if there has been a change in the
proposed structure’s geographic
location, height, configuration, or
lighting, other than a reduction in
height or a change to a more preferred
or equally preferred lighting style.

e After considering the EA and any
Requests, the Bureau will either issue a
Finding of No Significant Impact
(FONSI), require amendments to the EA,
or determine that an Environmental
Impact Statement is needed.

e Upon issuance of a FONSI, the
applicant may complete the Form 854
filing to certify that the tower will have
no significant environmental impact.

V. Procedural Matters

A. Regulatory Flexibility Analysis

87. The Commission has determined
that the environmental notification rules
and the implementation of interim
processing standards, pursuant to
Section 1.1307(d), do not require the
publication of a general notice of
proposed rulemaking so as to require
the preparation of a Regulatory
Flexibility Analysis pursuant to the
Regulatory Flexibility Act, 5 U.S.C. 603,
604 (RFA).

B. Paperwork Reduction Act of 1995
Analysis

88. This document contains modified
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. It
will be submitted to the Office of
Management and Budget (OMB) for
review under Section 3507(d) of the
PRA. OMB, the general public, and
other Federal agencies are invited to
comment on the new or modified
information collection requirements
contained in this proceeding. In
addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), the Commission seeks
specific comment on how it might
further reduce the information
collection burden for small business
concerns with fewer than 25 employees.

C. Congressional Review Act

89. The Commission will send a copy
of this Order on Remand to Congress
and the Government Accountability
Office, pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A).

D. Accessible Formats

90. To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
fcc504@fcc.gov or call the Consumer &
Government Affairs Bureau at (201)
418-0530 (voice) or (202) 418-0432
(TTY).

VI. Ordering Clauses

91. Accordingly, it is ordered that,
pursuant to Sections 1, 2, 4(i), 303(q),
303(r), and 309(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
303(q), 303(r), and 309(j), Section 102(C)
of the National Environmental Policy
Act of 1969, as amended, 42 U.S.C.
4332(C), and Section 1506.6 of the
regulations of the Council on
Environmental Quality, 40 CFR 1506.6,
the environmental notification
procedures are adopted.

92. It is further ordered that the rules
adopted herein will become effective
upon Commission publication of a
notice in the Federal Register
announcing such approval. The rules
and procedures adopted in this Order
contain new or modified information
collections that require approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act.

93. It is further ordered that, pursuant
to Sections 4(i) and 4(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 154(j),
and Section 1.1307(d) of the
Commission’s rules, 47 CFR 1.1307(d),
the Wireless Telecommunications
Bureau shall apply the interim antenna
structure registration standards set forth
in this Order.

94. It is further ordered that the
Wireless Telecommunications Bureau is
delegated authority to make all
necessary changes to its procedures,
processing standards, electronic
database systems, and forms to apply
the procedures and interim standards
adopted in this Order.

95. It is further ordered that, pursuant
to Sections 4(i), 4(j), 303(r), and 309 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154()),
303(r), and 309, the Petitions for
Expedited Rulemaking filed on May 2,
2008, by the Infrastructure Coalition and
on April 14, 2009 by the Conservation
Groups are granted to the extent
reflected herein and otherwise are
dismissed without prejudice.

96. It is further ordered that, pursuant
to Sections 4(i), 4(j), 303(r), 309, and 405
of the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j),
303(r), 309, and 405, the Petition for
Reconsideration filed on April 25, 2011,
by Blooston, Mordkofsky, Dickens,
Duffy & Prendergast, LLP is dismissed.

97. It is further ordered that the
Commission shall send a copy of this
Order in a report to be sent to Congress
and the General Accounting Office
pursuant to the Congressional Review
Act, 5 U.S.C. 801(a)(1)(A).

List of Subjects
47 CFR Part 1

Administrative practice and
procedure, Environmental impact

statements, and Reporting and
recordkeeping requirements.

47 CFR Part 17
Aviation safety, Communications

equipment, and Reporting and
recordkeeping requirements.
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47 CFR Parts 22, 25, 80 and 87

Communications equipment, and
Reporting and recordkeeping
requirements.

47 CFR Parts 24 and 90

Administrative practice and
procedure, Communications equipment,
and Reporting and recordkeeping
requirements.

47 CFR Part 27

Reporting and recordkeeping
requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 1, 7,
22,24, 25, 27, 80, 87 and 90 as follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i),154(j), 160, 201, 225, 303.

m 2. Section 1.61 is amended by revising
paragraph (a)(2) to read as follows:

§1.61 Procedures for handling
applications requiring special aeronautical
study.

(a) * *x %

(2) In accordance with §1.1307 and
§ 17.4(c) of this chapter, the Bureau will
address any environmental concerns

prior to processing the registration.
* * * * *

m 3. Section 1.923 is amended by
revising paragraphs (d) and (e) to read
as follows:

§1.923 Content of applications.
* * * * *

(d) Antenna structure registration.
Owners of certain antenna structures
must notify the Federal Aviation
Administration and register with the
Commission as required by part 17 of
this chapter. Applications proposing the
use of one or more new or existing
antenna structures must contain the
FCC Antenna Structure Registration
Number(s) of each structure for which
registration is required. To facilitate
frequency coordination or for other
purposes, the Bureau shall accept for
filing an application that does not
contain the FCC Antenna Structure
Registration Number so long as;

(1) The antenna structure owner has
filed an antenna structure registration
application (FCC Form 854);

(2) The antenna structure owner has
provided local notice and the
Commission has posted notification of
the proposed construction on its Web
site pursuant to § 17.4(c)(3) and (4) of
this chapter; and

(3) The antenna structure owner has
obtained a Determination of No Hazard
to Aircraft Navigation from the Federal
Aviation Administration. In such
instances, the applicant shall provide
the FCC Form 854 File Number on its
application. Once the antenna structure
owner has obtained the Antenna
Structure Registration Number, the
applicant shall amend its application to
provide the Antenna Structure
Registration Number, and the
Commission shall not grant the
application before the Antenna
Structure Registration Number has been
provided. If registration is not required,
the applicant must provide information
in its application sufficient for the
Commission to verify this fact.

(e) Environmental concerns. (1)
Environmental processing shall be
completed pursuant to the process set
forth in § 17.4(c) of this chapter for any
facilities that use one or more new or
existing antenna structures for which a
new or amended registration is required
by part 17 of this chapter.
Environmental review by the
Commission must be completed prior to
construction.

(2) For applications that propose any
facilities that are not subject to the
process set forth in § 17.4(c) of this
chapter, the applicant is required to
indicate at the time its application is
filed whether or not a Commission grant
of the application for those facilities
may have a significant environmental
effect as defined by § 1.1307. If the
applicant answers affirmatively, an
Environmental Assessment, required by
§1.1311 must be filed with the
application and environmental review
by the Commission must be completed

prior to construction.
* * * * *

m 4. Section 1.929 is amended by
revising paragraph (a)(4) to read as
follows:

§1.929 Classification of filings as major or
minor.
* * * * *

(a] EE

(4) Application or amendment
requesting authorization for a facility
that may have a significant
environmental effect as defined in
§1.1307, unless the facility has been
determined not to have a significant
environmental effect through the

process set forth in § 17.4(c) of this
chapter.

* * * * *

m 5. Section 1.934 is amended by adding
paragraph (g) to read as follows:

§1.934 Defective applications and
dismissal.
* * * * *

(g) Dismissal for failure to pursue
environmental review. The Commission
may dismiss license applications (FCC
Form 601) associated with proposed
antenna structure(s) subject to § 17.4(c)
of this chapter, if pending more than
60 days and awaiting submission of an
Environmental Assessment or other
environmental information from the
applicant, unless the applicant has
provided an affirmative statement
reflecting active pursuit during the
previous 60 days of environmental
review for the proposed antenna
structure(s). To avoid potential
dismissal of its license application, the
license applicant must provide updates
every 60 days unless or until the
applicant has submitted the material
requested by the Bureau.

m 6. Section 1.1306 is amended by
revising Note 2 following paragraph (b)
to read as follows:

§1.1306 Actions which are categorically
excluded from environmental processing.

(b)* L

Note 2: The specific height of an antenna
tower or supporting structure, as well as the
specific diameter of a satellite earth station,
in and of itself, will not be deemed sufficient
to warrant environmental processing, see
§1.1307 and § 1.1308, except as required by
the Bureau pursuant to the Note to
§1.1307(d).

* * * * *

m 7. Section 1.1307 is amended by
adding a note to paragraph (d) to read
as follows:

§1.1307 Actions that may have a
significant environmental effect, for which
Environmental Assessments (EAs) must be

prepared.
* * * * *
(d) * * %

Note to paragraph (d): Pending a final
determination as to what, if any, permanent
measures should be adopted specifically for
the protection of migratory birds, the Bureau
shall require an Environmental Assessment
for an otherwise categorically excluded
action involving a new or existing antenna
structure, for which an antenna structure
registration application (FCC Form 854) is
required under part 17 of this chapter, if the
proposed antenna structure will be over 450
feet in height above ground level (AGL) and
involves either:

1. Construction of a new antenna structure;
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2. Modification or replacement of an
existing antenna structure involving a
substantial increase in size as defined in
paragraph I(C)(1)(3) of Appendix B to part 1
of this chapter; or

3. Addition of lighting or adoption of a less
preferred lighting style as defined in
§ 17.4(c)(1)(iii) of this chapter. The Bureau
shall consider whether to require an EA for
other antenna structures subject to § 17.4(c)
of this chapter in accordance with § 17.4(c)(8)
of this chapter. An Environmental
Assessment required pursuant to this note
will be subject to the same procedures that
apply to any Environmental Assessment
required for a proposed tower or
modification of an existing tower for which
an antenna structure registration application
(FCC Form 854) is required, as set forth in
§ 17.4(c) of this chapter.

* * * * *

PART 17—CONSTRUCTION,
MARKING, AND LIGHTING OF
ANTENNA STRUCTURES

m 8. The authority citation for part 17
continues to read as follows:

Authority: §§4, 303, 48 Stat. 1066, 1082,
as amended; 47 U.S.C. 154, 303, Interpret or
apply 301, 309, 48 Stat. 1081, 1085, as
amended; 47 U.S.C. 301, 309.

m 9. Section 17.4 is amended by revising
paragraph (c) to read as follows:

§17.4 Antenna structure registration.
* * * * *

(c) Each prospective applicant must
complete the environmental notification
process described in this paragraph,
except as specified in paragraph (c)(1) of
this section.

(1) Exceptions from the environmental
notification process. Completion of the
environmental notification process is
not required when FCC Form 854 is
submitted solely for the following
purposes:

(i) For notification only, such as to
report a change in ownership or contact
information, or the dismantlement of an
antenna structure;

(ii) For a reduction in height of an
antenna structure or an increase in
height that does not constitute a
substantial increase in size as defined in
paragraph I(C)(1)—(3) of Appendix B to
part 1 of this chapter, provided that
there is no construction or excavation
more than
30 feet beyond the existing antenna
structure property;

(iii) For removal of lighting from an
antenna structure or adoption of a more
preferred or equally preferred lighting
style. For this purpose lighting styles are
ranked as follows (with the most
preferred lighting style listed first and
the least preferred listed last): no lights;
FAA Lighting Styles that do not involve

use of red steady lights; and FAA
Lighting Styles that involve use of red
steady lights. A complete description of
each FAA Lighting Style and the
manner in which it is to be deployed
can be found in the current version of
FAA, U.S. Dept. of Transportation,
Advisory Circular: Obstruction Marking
and Lighting, AC 70/7460;

(iv) For replacement of an existing
antenna structure at the same
geographic location that does not
require an Environmental Assessment
(EA) under § 1.1307(a) through (d) of
this chapter, provided the new structure
will not use a less preferred lighting
style, there will be no substantial
increase in size as defined in paragraph
I(C)(1)—(3) of Appendix B to part 1 of
this chapter, and there will be no
construction or excavation more than 30
feet beyond the existing antenna
structure property;

(v) For any other change that does not
alter the physical structure, lighting, or
geographic location of an existing
structure; or

(vi) For construction, modification, or
replacement of an antenna structure on
Federal land where another Federal
agency has assumed responsibility for
evaluating the potentially significant
environmental effect of the proposed
antenna structure on the quality of the
human environment and for invoking
any required environmental impact
statement process, or for any other
structure where another Federal agency
has assumed such responsibilities
pursuant to a written agreement with
the Commission. See §1.1311(e) of this
chapter.

(2) Commencement of the
environmental notification process. The
prospective applicant shall commence
the environmental notification process
by filing information about the proposed
antenna structure with the Commission.
This information shall include, at a
minimum, all of the information
required on FCC Form 854 regarding
ownership and contact information,
geographic location, and height, as well
as the type of structure and anticipated
lighting. The Wireless
Telecommunications Bureau may utilize
a partially completed FCC Form 854 to
collect this information.

(3) Local notice. The prospective
applicant must provide local notice of
the proposed new antenna structure or
modification of an existing antenna
structure through publication in a
newspaper of general circulation or
other appropriate means, such as
through the public notification
provisions of the relevant local zoning
process. The local notice shall contain
all of the descriptive information as to

geographic location, configuration,
height and anticipated lighting
specifications reflected in the
submission required pursuant to
paragraph (c)(2) of this section. It must
also provide information as to the
procedure for interested persons to file
Requests for environmental processing
pursuant to §§1.1307(c) and 1.1313(b)
of this chapter, including any assigned
file number, and state that such
Requests may only raise environmental
concerns.

(4) National notice. On or after the
local notice date provided by the
prospective applicant, the Commission
shall post notification of the proposed
construction on its Web site. This
posting shall include the information
contained in the initial filing with the
Commission or a link to such
information. The posting shall remain
on the Commission’s Web site for a
period of 30 days.

(5) Requests for environmental
processing. Any Request filed by an
interested person pursuant to
§§1.1307(c) and 1.1313(b) of this
chapter must be received by the
Commission no later than 30 days after
the proposed antenna structure goes on
notice pursuant to paragraph (c)(4) of
this section. The Wireless
Telecommunications Bureau shall
establish by public notice the process
for filing Requests for environmental
processing and responsive pleadings
consistent with the following
provisions.

(i) Service and pleading cycle. The
interested person or entity shall serve a
copy of its Request on the prospective
ASR applicant pursuant to § 1.47 of this
chapter. Oppositions may be filed no
later than 10 days after the time for
filing Requests has expired. Replies to
oppositions may be filed no later than
5 days after the time for filing
oppositions has expired. Oppositions
shall be served upon the Requester, and
replies shall be served upon the
prospective applicant.

(ii) Content. An Environmental
Request must state why the interested
person or entity believes that the
proposed antenna structure or physical
modification of an existing antenna
structure may have a significant impact
on the quality of the human
environment for which an
Environmental Assessment must be
considered by the Commission as
required by § 1.1307 of this chapter, or
why an Environmental Assessment
submitted by the prospective ASR
applicant does not adequately evaluate
the potentially significant
environmental effects of the proposal.
The Request must be submitted as a
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written petition filed either
electronically or by hard copy setting
forth in detail the reasons supporting
Requester’s contentions.

(6) Amendments. The prospective
applicant must file an amendment to
report any substantial change in the
information provided to the
Commission. An amendment will not
require further local or national notice
if the only reported change is a
reduction in the height of the proposed
new or modified antenna structure; if
proposed lighting is removed or
changed to a more preferred or equally
preferred lighting style as set forth in
paragraph (c)(1)(iii) of this section; or if
the amendment reports only
administrative changes that are not
subject to the requirements specified in
this paragraph. All other changes to the
physical structure, lighting, or
geographic location data for a proposed
registered antenna structure require
additional local and national notice and
a new period for filing Requests
pursuant to paragraphs (c)(3), (c)(4), and
(c)(5) of this section.

(7) Environmental Assessments. If an
Environmental Assessment (EA) is
required under § 1.1307 of this chapter,
the antenna structure registration
applicant shall attach the EA to its
environmental submission, regardless of
any requirement that the EA also be
attached to an associated service-
specific license or construction permit
application. The contents of an EA are
described in §§1.1308 and 1.1311 of
this chapter. The EA may be provided
either with the initial environmental
submission or as an amendment. If the
EA is submitted as an amendment, the
Commission shall post notification on
its Web site for another 30 days
pursuant to paragraph (c)(4) of this
section and accept additional Requests
pursuant to paragraph (c)(5) of this
section. However, additional local
notice pursuant to paragraph (c)(3) of
this section shall not be required unless
information has changed pursuant to
paragraph (c)(6) of this section. The
applicant shall serve a copy of the EA
upon any party that has previously filed
a Request pursuant to paragraph (c)(5) of
this section.

(8) Disposition. The processing
Bureau shall resolve all environmental
issues, in accordance with the
environmental regulations (47 CFR
1.1301 through 1.1319) specified in part
1 of this chapter, before the tower
owner, or the first tenant licensee acting
on behalf of the owner, may complete
the antenna structure registration
application. In a case where no EA is
submitted, the Bureau shall notify the
applicant whether an EA is required

under § 1.1307(c) or (d) of this chapter.
In a case where an EA is submitted, the
Bureau shall either grant a Finding of
No Significant Impact (FONSI) or notify
the applicant that further environmental
processing is required pursuant to
§1.1308 of this chapter. Upon filing the
completed antenna structure registration
application, the applicant shall certify
that the construction will not have a
significant environmental impact,
unless an Environmental Impact
Statement is prepared pursuant to
§1.1314 of this chapter.

(9) Transition rule. An antenna
structure registration application that is
pending with the Commission as of the
effective date of this paragraph (c) shall
not be required to complete the
environmental notification process set
forth in this paragraph. The Commission
will publish a document in the Federal
Register announcing the effective date.
However, if such an application is
amended in a manner that would
require additional notice pursuant to
paragraph (c)(6) of this section, then

such notice shall be required.
* * * * *

PART 22—PUBLIC MOBILE SERVICES

m 10. The authority citation for part 22
continues to read as follows:

Authority: 47 U.S.C. 154, 222, 303, 309,
332.

m 11. Section 22.143 is amended by
revising paragraph (d)(4) to read as
follows:

§22.143 Construction prior to grant of

application.
* * * * *
(d) EE

(4) For any construction or alteration
that would exceed the requirements of
§17.7 of this chapter, the licensee has
notified the appropriate Regional Office
of the Federal Aviation Administration
(FAA Form 7460-1), secured a valid
FAA determination of “no hazard,” and
received antenna height clearance and
obstruction marking and lighting
specifications (FCC Form 854R) from
the FCC for the proposed construction

or alteration.
* * * * *

PART 24—PERSONAL
COMMUNICATION SERVICES

m 12. The authority citation for part 24
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
309, 332.

m 13. Section 24.2 is amended by
revising paragraphs (b) and (f) to read as
follows:

§24.2 Other applicable rule parts.

* * * * *

(b) Part 1. This part includes rules of
practice and procedure for license
applications, adjudicatory proceedings,
procedures for reconsideration and
review of the Commission’s actions;
provisions concerning violation notices
and forfeiture proceedings; and the
environmental requirements that,
together with the procedures specified
in § 17.4(c) of this chapter, if applicable,
must be complied with prior to the
initiation of construction. Subpart F
includes the rules for the Wireless
Telecommunications Services and the
procedures for filing electronically via
the ULS.

* * * * *

(f) Part 17. This part contains
requirements for the construction,
marking and lighting of antenna towers,
and the environmental notification
process that must be completed before
filing certain antenna structure

registration applications.
* * * * *

PART 25—SATELLITE
COMMUNICATIONS

m 14. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 303, 307, 309,
and 332 of the Communications Act, as
amended, 47 U.S.C. 154, 301, 302, 303, 307,
309, 332.

m 15. Section 25.113 is amended by
revising paragraph (a) to read as follows:

§25.113 Station licenses and launch
authority

(a) Construction permits are not
required for satellite earth stations.
Construction of such stations may
commence prior to grant of a license at
the applicant’s own risk. Applicants
must comply with the provisions of 47
CFR 1.1312 relating to environmental
processing prior to commencing
construction. Applicants filing
applications that propose the use of one
or more new or existing antenna
structures requiring registration under
part 17 of this chapter must also comply
with any applicable environmental
notification process specified in
§ 17.4(c) of this chapter.

* * * * *

m 16. Section 25.115 is amended by
revising paragraph (c)(2)(vi)(A)(4) to
read as follows:

§25.115 Applications for earth station
authorizations.
* * * * *

(C)* L
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(2) * x %

(Vi] * * %

(A] * * %

(4) The applicant has determined that
the facility(ies) will not significantly
affect the environment as defined in
§1.1307 of this chapter after complying
with any applicable environmental
notification procedures specified in
§ 17.4(c) of this chapter.

* * * * *

PART 27—MISCELLANEOUS
WIRELESS COMMUNICATION
SERVICES

m 17. The authority citation for part 27
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
307, 309, 332, 336, 337.

m 18. Section 27.3 is amended by
revising paragraphs (b) and (f) to read as
follows:

§27.3 Other applicable rule parts.

* * * * *

(b) Part 1. This part includes rules of
practice and procedure for license
applications, adjudicatory proceedings,
procedures for reconsideration and
review of the Commission’s actions;
provisions concerning violation notices
and forfeiture proceedings; competitive
bidding procedures; and the
environmental requirements that,
together with the procedures specified
in § 17.4(c) of this chapter, if applicable,
must be complied with prior to the
initiation of construction. Subpart F
includes the rules for the Wireless
Telecommunications Services and the
procedures for filing electronically via
the ULS.

* * * * *

(f) Part 17. This part contains
requirements for the construction,
marking and lighting of antenna towers,
and the environmental notification
process that must be completed before
filing certain antenna structure
registration applications.

* * * * *

PART 80—STATIONS IN THE
MARITIME SERVICES

m 19. The authority citation for part 80
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307(e), 309,
332.

m 20. Section 80.3 is amended by
revising paragraphs (b) and (e) to read
as follows:

§80.3 Other applicable rule parts of this
chapter.
* * * * *

(b) Part 1. This part includes rules of
practice and procedure for license
applications, adjudicatory proceedings,
procedures for reconsideration and
review of the Commission’s actions;
provisions concerning violation notices
and forfeiture proceedings; and the
environmental processing requirements
that, together with the procedures
specified in § 17.4(c) of this chapter, if
applicable, must be complied with prior
to the initiation of construction. Subpart
Q of part 1 contains rules governing
competitive bidding procedures for
resolving mutually exclusive
applications for certain initial licenses.
* * * * *

(e) Part 17. This part contains
requirements for the construction,
marking and lighting of antenna towers,
and the environmental notification
process that must be completed before
filing certain antenna structure
registration applications.

* * * * *

PART 87—AVIATION SERVICES

m 21. The authority citation for part 87
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307(e).

m 22. Section 87.3 is amended by
revising paragraphs (b) and (e) to read
as follows:

Other applicable rule parts.

* * * *

§87.3
*

(b) Part 1 contains rules of practice
and procedure for license applications,
adjudicatory proceedings, rule making
proceedings, procedures for
reconsideration and review of the
Commission’s actions; provisions
concerning violation notices and
forfeiture proceedings; and the
environmental processing requirements
that, together with the procedures
specified in § 17.4(c) of this chapter, if
applicable, must be complied with prior
to the initiation of construction.

* * * * *

(e) Part 17 contains requirements for
construction, marking and lighting of
antenna towers, and the environmental
notification process that must be
completed before filing certain antenna
structure registration applications.

* * * * *

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 23. The authority citation for part 90
continues to read as follows:

Authority: 47 U.S.C. 154(i), 11, 303(g),
303(r), 332(c)(7).

W 24. Section 90.5 is amended by
revising paragraphs (b) and (f) to read as
follows:

§90.5 Other applicable rule parts.

* * * * *

(b) Part 1 includes rules of practice
and procedure for the filing of
applications for stations to operate in
the Wireless Telecommunications
Services, adjudicatory proceedings
including hearing proceedings, and rule
making proceedings; procedures for
reconsideration and review of the
Commission’s actions; provisions
concerning violation notices and
forfeiture proceedings; and the
environmental processing requirements
that, together with the procedures
specified in § 17.4(c) of this chapter, if
applicable, must be complied with prior

to initiating construction.
* * * * *

(f) Part 17 contains requirements for
construction, marking and lighting of
antenna towers, and the environmental
notification process that must be
completed before filing certain antenna

structure registration applications.
* * * * *

m 25. Section 90.129 is amended by
revising paragraph (g) to read as follows:

§90.129 Supplemental information to be
routinely submitted with applications.

* * * * *

(g) The environmental assessment
required by §§1.1307 and 1.1311 of this
chapter, if applicable. If an application
filed under this part proposes the use of
one or more new or existing antenna
structures that require registration under
part 17 of this chapter, any required
environmental assessment should be
submitted pursuant to the process set
forth in § 17.4(c) of this chapter rather
than with the application filed under
this part.

* * * * *
[FR Doc. 2012-1535 Filed 1-25-12; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 101126522—-0640-02]
RIN 0648-XA956

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by Non-
American Fisheries Act Crab Vessels
Operating as Catcher/Processors
Using Pot Gear in the Western
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; modification of
a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific cod by non-American
Fisheries Act (AFA) crab vessels
operating as catcher/processors using
pot gear in the Western Regulatory Area
of the Gulf of Alaska (GOA) for seven
days. This action is necessary to fully
use the A season allowance of the 2012
Pacific cod sideboard limit established
for non-AFA crab vessels operating as
catcher/processors using pot gear in the
Western Regulatory Area of the GOA.
DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), January 23, 2012 through
1200 hrs, A.Lt., January 30, 2012.
Comments must be received at the
following address no later than

4:30 p.m., A.Lt.,, February 10, 2012.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2012-0010, by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the ‘““submit a comment” icon,
then enter NOAA-NMFS-2012-0010 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on that line.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—-1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to (907)
586-7557.

o Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, (907) 586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The A season allowance of the 2012
Pacific cod sideboard limit established
for non-AFA crab vessels operating as
catcher/processors using pot gear in the
Western Regulatory Area of the GOA is
98 metric tons as established by the
final 2011 and 2012 harvest
specifications for groundfish in the GOA
(76 FR 11111, March 1, 2011) and
inseason adjustment (77 FR 438, January
5, 2012).

NMFS closed directed fishing for
Pacific cod by non-AFA crab vessels
operating as catcher/processors using
pot gear in the Western Regulatory Area
of the GOA under §680.22(e)(3) on
January 1, 2012 (76 FR 81860, December
29, 2011).

As of January 17, 2012, NMFS has
determined that approximately 98

metric tons remains in the A season
allowance of the 2012 Pacific cod
sideboard limit established for non-AFA
crab vessels operating as catcher/
processors using pot gear in the Western
Regulatory Area of the GOA.
Furthermore, NMFS has determined
that this remaining amount of Pacific
cod is sufficient to support a directed
fishery. Therefore, in accordance with
§679.25(a)(1)(1), (a)(2)({)(C), and
(a)(2)(iii)(D), and to fully utilize the
2012 Pacific cod sideboard limit
established for non-AFA crab vessels
operating as catcher/processors using
pot gear in the Western Regulatory Area
of the GOA, NMFS is terminating the
previous closure and is reopening
directed fishing of Pacific cod by non-
AFA crab vessels operating as catcher/
processors using pot gear in the Western
Regulatory Area of the GOA. The
Administrator, Alaska Region (Regional
Administrator) considered the following
factors in reaching this decision: (1) The
current catch of Pacific cod by non-AFA
crab vessels operating as catcher/
processors using pot gear in the Western
Regulatory Area of the GOA and, (2) the
harvest capacity and stated intent on
future harvesting patterns of vessels in
participating in this fishery.

In accordance with §680.22(e)(2)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator) has
determined that the A season allowance
of the 2012 Pacific cod sideboard limit
established for non-AFA crab vessels
operating as catcher/processors using
pot gear in the Western Regulatory Area
of the GOA will be reached after seven
days. Therefore, the Regional
Administrator is establishing a
sideboard directed fishing allowance of
88 mt, and is setting aside the remaining
10 mt as bycatch to support other
anticipated groundfish fisheries. In
accordance with §680.22(e)(3), the
Regional Administrator finds that this
sideboard directed fishing allowance
has been reached. Consequently, NMFS
is prohibiting directed fishing for Pacific
cod by non-AFA crab vessels operating
as catcher/processors using pot gear in
the Western Regulatory Area of the
GOA.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
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impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the opening in the Pacific cod by
non-AFA crab vessels operating as
catcher/processors using pot gear in the
Western Regulatory Area of the GOA.
Immediate notification is necessary to
allow for the orderly conduct and
efficient operation of this fishery, to
allow the industry to plan for the fishing
season, and to avoid potential
disruption to the fishing fleet and
processors. NMFS was unable to
publish a notice providing time for

public comment because the most
recent, relevant data only became
available as of January 17, 2012.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

Without this inseason adjustment,
NMEFS could not allow of Pacific cod by
non-AFA crab vessels operating as
catcher/processors using pot gear in the
Western Regulatory Area of the GOA to
be harvested in an expedient manner
and in accordance with the regulatory

schedule. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until February 10, 2012.

This action is required by § 679.25
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 23, 2012.
Steven Thur,

Acting Director, Office of Sustainable
Fisheries, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2012-1618 Filed 1-23-12; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 900
RIN 1901-AB18

Coordination of Federal Authorizations
for Electric Transmission Facilities

AGENCY: Office of Electricity Delivery
and Energy Reliability, Department of
Energy.

ACTION: Notice of extension of public

comment period.

SUMMARY: This document announces
that the period for submitting comments
on the proposed rule for the
coordination of Federal Authorizations
for Electric Transmission Facilities has
been extended until February 27, 2012.

DATES: DOE will accept comments, data,
and information regarding the proposed
coordination rule published December
13, 2011 (76 FR 77432) until February
27,2012.

ADDRESSES: Any comments submitted
must be identified as comments on the
“Proposed 216(h) Regulations”.
Comments may be submitted using any
of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: Brian.Mills@hq.doe.gov.
Include “Proposed 216(h) Regulations”
in the subject line of the message.

e Mail: Brian Mills, Office of
Electricity Delivery and Energy
Reliability (OE-20), U.S. Department of
Energy, 1000 Independence Avenue
SW., Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
Brian Mills, Office of Electricity
Delivery and Energy Reliability (OE-20),
U.S. Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, Phone (202)
586—8267, email Brian.Mills@hq.doe.
gov, or Lot Cooke, Attorney-Advisor,
U.S. Department of Energy, Office of the
General Counsel, GC-76, 1000
Independence Avenue SW.,
Washington, DC 20585, Phone (202)
586—0503, email Lot.Cooke@hq.doe.gov.

SUPPLEMENTARY INFORMATION: On
December 13, 2011, DOE published a
proposed rule in the Federal Register
(76 FR 77432) to amend its regulations
for the timely coordination of Federal
authorizations for proposed interstate
electric transmission facilities pursuant
to section 216(h) of the Federal Power
Act (FPA). The proposed rule provided
for the submission of comments by
January 27, 2012. A commenter noted
the significant interest of its members in
the rulemaking and requested an
extension of the comment period given
the holidays and the need for its
members to complete projects and
reports for calendar year 2011.

DOE has determined that an extension
of the public comment period is
appropriate based on the foregoing
reasons and is hereby extending the
comment period. DOE will consider any
comments received by February 27,
2012.

Issued in Washington, DC, on January 20,
2012.

Patricia A. Hoffman,

Assistant Secretary, Office of Electricity
Delivery and Energy Reliability.

[FR Doc. 2012-1662 Filed 1-25-12; 8:45 am]
BILLING CODE 6450-01-P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1254
RIN 2590-AA53

Mortgage Assets Affected by PACE
Programs

AGENCY: Federal Housing Finance
Agency.

ACTION: Advance notice of proposed
rulemaking; request for comments;
Notice of intent to prepare
environmental impact statement;
request for scoping comments.

SUMMARY: The Federal Housing Finance
Agency (“FHFA”) hereby issues this
Advance Notice of Proposed
Rulemaking (“ANPR”) concerning
mortgage assets affected by Property
Assessed Clean Energy (“PACE”)
programs and Notice of Intent (“NOI”)
to prepare an environmental impact
statement (“EIS”’) under the National
Environmental Policy Act (“NEPA”) to
address the potential environmental
impacts of FHFA’s proposed action.

The United States District Court for
the Northern District of California
issued a preliminary injunction ordering
FHFA “‘to proceed with the notice and
comment process” in adopting guidance
concerning mortgages that are or could
be affected by PACE programs.
Specifically, the California District
Court ordered FHFA to “cause to be
published in the Federal Register an
Advance Notice of Proposed
Rulemaking relating to the statement
issued by FHFA on July 6, 2010, and the
letter directive issued by FHFA on
February 28, 2011, that deal with
property assessed clean energy (PACE)
programs.”’

In response to and compliance with
the California District Court’s order,
FHFA is seeking comment on whether
the restrictions and conditions set forth
in the July 6, 2010 Statement and the
February 28, 2011 Directive should be
maintained, changed, or eliminated, and
whether other restrictions or conditions
should be imposed. FHFA has appealed
the California District Court’s order to
the U.S. Court of Appeals for the Ninth
Circuit (the “Ninth Circuit”’). Inasmuch
as the California District Court’s order
remains in effect pending the outcome
of the appeal, FHFA is proceeding with
the publication of this ANPR and NOI
pursuant to that order. The Ninth
Circuit has stayed, pending the outcome
of FHFA’s appeal, the portion of the
California District Court’s Order
requiring publication of a final rule.
FHFA reserves the right to withdraw
this ANPR and NOI should FHFA
prevail in its appeal, and may in that
situation continue to address the
financial risks FHFA believes PACE
programs pose to safety and soundness
through means other than notice-and-
comment rulemaking.

DATES: Written comments must be
received on or before March 26, 2012.
ADDRESSES: You may submit your
comments, identified by regulatory
information number (RIN) 2590-AA53,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov: Follow the
instructions for submitting comments. If
you submit your comment to the
Federal eRulemaking Portal, please also
send it by email to FHFA at
RegComments@fhfa.gov to ensure
timely receipt by FHFA. Please include
“RIN 2590—-AA53” in the subject line of
the message.
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e Email: Comments to Alfred M.
Pollard, General Counsel may be sent by
email to RegComments@fhfa.gov. Please
include “RIN 2590—-AA53” in the
subject line of the message.

e U.S. Mail, United Parcel Service,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2590-AA53,
Federal Housing Finance Agency,
Eighth Floor, 400 Seventh Street SW.,
Washington, DC 20024.

e Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2590-AA53, Federal Housing
Finance Agency, Eighth Floor, 400
Seventh Street SW., Washington, DC
20024. The package should be logged at
the Seventh Street entrance Guard Desk,
First Floor, on business days between
9 a.m. and 5 p.m.

FOR FURTHER INFORMATION CONTACT:
Alfred M. Pollard, General Counsel,
(202) 649-3050 (not a toll-free number),
Federal Housing Finance Agency,
Eighth Floor, 400 Seventh Street SW.,
Washington, DC 20024. The telephone
number for the Telecommunications
Device for the Hearing Impaired is (800)
877-8339.

SUPPLEMENTARY INFORMATION:

I. Comments

FHFA invites comments on all aspects
of this ANPR and NOI. Commenters
should identify by number, the question
each of their comments addresses.
Copies of all comments will be posted
without change, including any personal
information you provide, such as your
name and address, on the FHFA Web
site at https://www.fhfa.gov. In addition,
copies of all comments received will be
available for examination by the public
on business days between the hours of
10 a.m. and 3 p.m. at the Federal
Housing Finance Agency, Eighth Floor,
400 Seventh Street SW., Washington,
DC 20024. To make an appointment to
inspect comments, please call the Office
of General Counsel at (202) 649—-3804.

II. Background

A. FHFA’s Statutory Role and Authority
as Regulator

FHFA is an independent federal
agency created by the Housing and
Economic Recovery Act of 2008 (HERA)
to supervise and regulate the Federal
National Mortgage Association (Fannie
Mae), the Federal Home Loan Mortgage
Corporation (Freddie Mac), (together,
the Enterprises), and the Federal Home
Loan Banks (the “Banks”). FHFA is the
exclusive supervisory regulator of the
Enterprises and the Banks. Both

Enterprises are presently in
conservatorship under the direction of
FHFA as Conservator. 12 U.S.C. 4501 et
seq. Congress established FHFA in the
wake of a national crisis in the housing
market. A key purpose of HERA was to
create a single federal regulator with all
of the authority necessary to oversee
Fannie Mae, Freddie Mac, and the
Banks. 12 U.S.C. 4511(b)(2).

Fannie Mae and Freddie Mac operate
in the secondary mortgage market.
Accordingly, they do not directly lend
funds to home purchasers, but instead
buy mortgage loans from original
lenders, thereby providing funds those
entities can use to make additional
loans. The Enterprises hold in their own
portfolios a fraction of the mortgage
loans they purchase. The Enterprises
also securitize a substantial fraction of
the mortgage loans they purchase,
packaging them into pools and selling
interests in the pools as mortgage-
backed securities. Traditionally, the
Enterprises guarantee nearly all of the
mortgage loans they securitize.
Together, the Enterprises own or
guarantee more than $5 trillion in
residential mortgages.

FHFA’s “Director shall have general
regulatory authority over each
[Enterprise] * * *, and shall exercise
such general regulatory authority * * *
to ensure that the purposes of this Act,
the authorizing statutes, and any other
applicable law are carried out.” 12
U.S.C. 4511(b)(2). As regulator, FHFA is
charged with ensuring that the
Enterprises operate in a ‘“‘safe and sound
manner.” 12 U.S.C. 4513(a). FHFA is
statutorily authorized “‘to exercise such
incidental powers as may be necessary
or appropriate to fulfill the duties and
responsibilities of the Director in the
supervision and regulation” of the
Enterprises. 12 U.S.C. 4513(a)(2).
FHFA’s Director is authorized to “issue
any regulations or guidelines or orders
as necessary to carry out the duties of
the Director * * *.” Id. 4526(a). FHFA’s
regulations are subject to notice-and-
comment rulemaking under the
Administrative Procedure Act.

B. FHFA’s Statutory Role and Authority
as Conservator

HERA also authorizes the Director of
FHFA to “appoint the Agency as
conservator or receiver for a regulated
entity * * * for the purpose of
reorganizing, rehabilitating or winding
up [its] affairs.” Id. 4617(a)(1), (2). On
September 6, 2008, FHFA placed Fannie
Mae and Freddie Mac into
conservatorships. FHFA thus
“immediately succeed[ed] to all rights,
titles, powers, and privileges of the

shareholders, directors, and officers of
the [Enter{)rises].” Id. 4617(b)(2)(B).

In its role as Conservator, FHFA may
take any action ‘“‘necessary to put the
regulated entity into sound and solvent
condition” or “appropriate to carry on
the business of the regulated entity and
preserve and conserve the assets and
property of the regulated entity.” Id.
4617(b)(2)(D). The Conservator also may
“take over the assets of and operate the
regulated entity in the name of the
regulated entity,” “perform all functions
of the entity” consistent with the
Conservator’s appointment, and
“preserve and conserve the assets and
property of the regulated entity.” Id.
4617(b)(2)(A), (B). The Conservator may
take any authorized action “which the
Agency determines is in the best
interests of the regulated entity or the
Agency.” Id. 4617(b)(2)(J). “The
authority of the Director to take actions
[as Conservator] shall not in any way
limit the general supervisory and
regulatory authority granted” by HERA.
12 U.S.C. 4511(c).

C. Issues Relating to PACE Programs
That Are Relevant to FHFA'’s
Supervision and Direction of the
Enterprises

PACE programs provide a means of
financing certain kinds of home-
improvement projects. Specifically,
PACE programs permit local
governments to provide financing to
property owners for the purchase of
energy-related home-improvement
projects, such as solar panels,
insulation, energy-efficient windows,
and other products. Homeowners repay
the amount borrowed, with interest,
over a period of years through
“contractual assessments” added to
their property tax bill. Over the last
three years, more than 25 states have
passed legislation authorizing local
governments to set up PACE-type
programs. Such legislation leaves most
program implementation and standards
to local governmental bodies and
provides no uniform requirements or
enforcement mechanisms.

In most, but not all, states that have
implemented PACE programs, the liens
that result from PACE program loans
have priority over mortgages, including
pre-existing first mortgages.? In such
programs, the PACE lender “‘steps
ahead” of the mortgage holder (e.g., a
Bank, Fannie Mae, or Freddie Mac) in

1In at least four states—Maine, New Hampshire,
Oklahoma, and Vermont—Ilegislation provides that
the PACE lien does not subordinate a first mortgage
on the subject property. FHFA understands that
under legislation now pending in Connecticut,
PACE programs in that state also would not
subordinate first mortgages.
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priority of its claim against the
collateral, and such liens “run” with the
property. As a result, a mortgagee
foreclosing on a property subject to a
PACE lien must pay off any
accumulated unpaid PACE assessments
(i.e., past-due payments) and remains
responsible for the principal and
interest payments that are not yet due
(i.e., future payments) on the PACE
obligation. Likewise, if a home is sold
before the homeowner repays the city or
county, the purchaser of the home
assumes the obligation to pay the
remainder. The mortgage holder is also
at risk in the event of foreclosure for any
diminution in the value of the property
caused by the outstanding lien or the
retrofit project, which may or may not
be attractive to potential purchasers.
Also, the homeowner’s assumption of
this new obligation may itself increase
the risk that the homeowner will
become delinquent or default on other
financial obligations, including any
mortgage obligations.2

Typically, PACE programs serve as a
channel through which private-sector
capital flows through the local
government to the homeowner-borrower
(or the homeowner-borrower’s
contractors). While PACE programs vary
in the particular mechanisms they use
to raise capital, in many instances
private investors provide the capital by
purchasing bonds secured by the
payments that homeowner-borrowers
make on their PACE obligations. From
the capital provider’s perspective, one
advantage of channeling the funding
through a local government, rather than
lending directly to the homeowner-
borrower or channeling the funds
through a private enterprise, is that the
local government is able to use the
property-tax assessment system as the
vehicle for repayment. Because of the
“lien-priming” feature of most PACE
programs, the capital provider
effectively “steps ahead” of all other
private land-secured lenders (including
mortgage lenders) in priority, thereby
minimizing the financial risk to the
capital provider while downgrading the
priority of first and second mortgages,
and of any other property-secured
financial obligation.

Proponents of PACE programs have
analogized the obligations to repay
PACE loans to traditional tax
assessments. However, unlike
traditional tax assessments, PACE loans
are voluntary—homeowners opt in,

2In many PACE programs, the allowable amount
of a loan is based on assessed property value and
may not consider the borrower’s ability to repay.
States have considered permitting loan levels of
10% to 40% of the assessed value of the underlying
property.

submit applications, and contract with
the city or county’s PACE program to
obtain the loan. Each participating
property owner controls the use of the
funds, selects the contractor who will
perform the energy retrofit, owns the
energy retrofit fixtures and must repair
the fixtures should they become
inoperable, including during the time
the PACE loan remains outstanding.
Each locality sets its own terms and
requirements for homeowner and
project eligibility for PACE loans; no
uniform national standards exist.
Nothing in PACE requires that local
governments adopt and implement
nationally uniform financial
underwriting standards, such as
minimum total loan-to-value ratios that
take into account either: (i) Total debt or
other liens on the property; or (ii) the
possibility of subsequent declines in the
value of the property. Many PACE
programs also do not employ standard
personal creditworthiness requirements,
such as limits on FICO score or total
debt-to-income ratio, although some
include narrower requirements, such as
that the homeowner-borrower be current
on the mortgage and property taxes and
not have a recent bankruptcy history.

Some local PACE programs
communicate to homeowners that
incurring a PACE obligation may violate
the terms of their mortgage documents.3
Similarly, some cities and counties
provide forms that participants can use
to obtain the lender’s consent or
acknowledgment prior to participation.*

State legislation authorizing PACE
programs gained notoriety in 2008. As
PACE programs were being considered
by more states, FHFA began to evaluate
their implementations and potential
impact on the portfolios of FHFA-
regulated entities. On June 18, 2009,
FHFA issued a letter and background
paper raising concerns about PACE
programs that retroactively created first
liens. To discuss the risks to lenders and
the Enterprises as well as borrowers,
FHFA met over the next year with PACE
stakeholders, other federal agencies, and
state and local authorities around the
country.

On May 5, 2010, in response to
continuing questions about PACE
programs, Fannie Mae and Freddie Mac

3 See, e.g., Yucaipa Loan Application at 2-3, 10,
http://www.yucaipa.org/cityPrograms/EIP/PDF
Files/Application.pdf (last visited Jan. 12, 2012);
Sonoma Application at 2, http://www.
sonomacountyenergy.org/lower.php?url=reference-
forms-new&catid=603 (document at ““Application”
link) (last visited Jan. 12, 2012).

4 Sonoma Lender Acknowledgement, http://www.
sonomacountyenergy.org/lower.php?url= reference-
forms-new&catid=606 (pages 4-7 of document at
“Lender Info and Acknowledgement” link) (last
visited Jan. 12, 2012).

issued advisories (‘“‘Advisories”) to
lenders and servicers of mortgages
owned or guaranteed by the
Enterprises.®> The May 5, 2010
Adpvisories referred to Fannie Mae’s and
Freddie Mac’s jointly developed master
uniform security instruments (“USIs”),
which prohibit liens senior to that of the
mortgage.®

Shortly after the May 5, 2010
Advisories were issued, FHFA received
a number of inquiries seeking FHFA’s
position.” On July 6, 2010, FHFA issued
the Statement, which provides:

[TThe Federal Housing Finance Agency
(FHFA) has determined that certain energy
retrofit lending programs present significant
safety and soundness concerns that must be
addressed by Fannie Mae, Freddie Mac and
the Federal Home Loan Banks. * * *

First liens established by PACE loans are
unlike routine tax assessments and pose
unusual and difficult risk management
challenges for lenders, servicers and
mortgage securities investors. * * *

They present significant risk to lenders and
secondary market entities, may alter
valuations for mortgage-backed securities and
are not essential for successful programs to
spur energy conservation.8

The Statement directed that the May 5,
2010 Advisories ‘remain in effect” and
that the Enterprises “should undertake
prudential actions to protect their
operations,” including: (i) Adjusting
loan-to-value ratios; (ii) ensuring that
loan covenants require approval/
consent for any PACE loans; (iii)
tightening borrower debt-to-income
ratios; and, (iv) ensuring that mortgages
on properties with PACE liens satisfy all
applicable federal and state lending
regulations. However, FHFA directed
these actions on a prospective basis
only, directing in the Statement that any
prohibition against such liens in the
Enterprises’ USIs be waived as to PACE
obligations already in existence as of
July 6, 2010.

On February 28, 2011, the
Conservator issued a directive stating
the Agency’s view that PACE liens

5Fannie Mae Lender Letter LL-2010-06 (May 5,
2010), available at https://www.efanniemae.com/sf/
guides/ssg/annltrs/pdf/2010/111006.pdf; Freddie
Mac Industry Letter (May 5, 2010), available at
http://www.freddiemac.com/sell/guide/bulletins/
pdf/iltr050510.pdf.

6 The relevant provision appears in Section 4.
See, e.g., Freddie Mac Form 3005, California Deed
of Trust, available at http://www.freddiemac.com/
uniform/doc/3005-CaliforniaDeedofTrust.doc;
Fannie Mae Form 3005, California Deed of Trust,
available at https://www.efanniemae.com/sf/
formsdocs/documents/secinstruments/doc/3005w.
doc.

7 Letter from Edmund G. Brown, Jr. to Edward
DeMarco (May 17, 2010); Letter from Edmund G.
Brown, Jr. to Edward DeMarco (June 22, 2010).

8FHFA Statement on Certain Energy Retrofit
Loan Programs (July 6, 2010), available at http://
www.fhfa.gov/webfiles/15884/PACESTMT7610.pdf.
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“present significant risks to certain
assets and property of the Enterprises—
mortgages and mortgage-related assets—
and pose unusual and difficult risk
management challenges.” FHFA thus
directed the Enterprises to “continue to
refrain from purchasing mortgage loans
secured by properties with outstanding
first-lien PACE obligations.” Id. In all its
statutory capacities, FHFA is
empowered to act decisively to avoid
risk to the Enterprises. In
conservatorship, with taxpayer support,
this obligation is emphasized by express
Congressional directions on conservator
duties.

Several parties brought legal
challenges to the process by which
FHFA issued the July 6, 2010 Statement
and the February 28, 2011 Directive, as
well as to their substance. The United
States District Courts for the Northern
District of Florida, the Southern District
of New York, and the Eastern District of
New York all dismissed lawsuits
presenting such challenges. The United
States District Court for the Northern
District of California (the “California
District Court”’), however, has allowed
such a lawsuit to proceed and has
issued a preliminary injunction ordering
FHFA “to proceed with the notice and
comment process” in adopting guidance
concerning mortgages that are or could
be affected by PACE programs.
Specifically, the California District
Court ordered FHFA to “cause to be
published in the Federal Register an
Advance Notice of Proposed
Rulemaking relating to the statement
issued by FHFA on July 6, 2010, and the
letter directive issued by FHFA on
February 28, 2011, that deal with
property assessed clean energy (PACE)
programs.” The California District Court
further ordered that “[iln the Advance
Notice of Proposed Rulemaking, FHFA
shall seek comments on, among other
things, whether conditions and
restrictions relating to the regulated
entities’ dealing in mortgages on
properties participating in PACE are
necessary; and, if so, what specific
conditions and/or restrictions may be
appropriate.” The California District
Court also ordered that ““[t]he comment
period shall not be less than 60 days.”
The California District Court neither
invalidated nor required FHFA to
withdraw the July 6, 2010 Statement or
the February 28, 2011 Directive, both of
which remain in effect.

In response to and compliance with
the California District Court’s order,
FHFA is seeking comment on whether
the restrictions and conditions set forth
in the July 6, 2010 Statement and the
February 28, 2011 Directive should be
maintained, changed, or eliminated, and

whether other restrictions or conditions
should be imposed. FHFA has appealed
the California District Court’s order to
the U.S. Court of Appeals for the Ninth
Circuit (the “Ninth Circuit”). Inasmuch
as the California District Court’s order
remains in effect pending the outcome
of the appeal, FHFA is proceeding with
the publication of this ANPR and NOI
pursuant to that order. The Ninth
Circuit has stayed, pending the outcome
of FHFA’s appeal, the portion of the
California District Court’s Order
requiring publication of a final rule.
FHFA reserves the right to withdraw
this ANPR and NOI should FHFA
prevail in its appeal, and may in that
situation continue to address the
financial risks FHFA believes PACE
programs pose to safety and soundness
through means other than notice-and-
comment rulemaking.

This ANPR and NOI reviews FHFA’s
statutory authority as the federal
supervisory regulator of the Enterprises,
reviews FHFA'’s statutory role and
authority as the Conservator of each
Enterprise, summarizes issues relating
to PACE that are relevant to FHFA’s
supervision and direction of the
Enterprises, suggests subjects relating to
PACE on which FHFA might issue a
proposed rule or otherwise provide
guidance to the Enterprises within the
governing statutory framework, and
invites comments from the public.

III. Issues as to Which FHFA Seeks
Comment

In light of the California District
Court’s order and the background
information provided above, FHFA
seeks comments on the following issues
regarding the Enterprises’ dealing in
mortgages on properties that participate
in PACE programs or that could
participate in PACE programs.

A. Conditions and Restrictions Relating
to PACE

The California District Court called
upon FHFA to seek comments on
whether conditions and restrictions
relating to the regulated entities’ dealing
in mortgages on properties participating
in PACE programs are necessary; and, if
so, what specific conditions and/or
restrictions may be appropriate. In the
July 6, 2010 Statement and the February
28, 2011 Directive, FHFA imposed
certain conditions and restrictions
relating to the Enterprises’ dealing in
mortgages on properties participating in
PACE programs. FHFA thus will take
comments on whether those restrictions
and conditions should be maintained,
changed, or eliminated, and whether
other restrictions or conditions should
be imposed. Accordingly, FHFA

requests comment on the following
question:

Question 1: Are conditions and
restrictions relating to FHFA-regulated
entities’ dealings in mortgages on
properties participating in PACE
programs necessary? If so, what specific
conditions and/or restrictions may be
appropriate?

B. Financial Risk to the Enterprises
Resulting From Subordination of
Mortgage Security Interests to PACE
Liens

FHFA is concerned that PACE
programs that involve subordination of
any mortgage holder’s security interest
in the underlying property to that of the
provider of PACE financing may
increase the financial risk borne by the
Enterprises as holders of mortgages on
properties subject to PACE obligations,
as well as mortgage-backed securities
based on such mortgages. FHFA
believes that any such increase in the
financial risk on mortgages and
mortgage-backed securities already in
the Enterprise portfolios, especially if
imposed without Enterprise consent,
may present significant safety and
soundness concerns. In light of that
concern, FHFA requests comment on
the following three questions regarding
financial risks to the Enterprises relating
to the subordination of mortgage
security interests to PACE liens:

Question 2: How does the lien-
priming feature of first-lien PACE
obligations affect the financial risks
borne by holders of mortgages affected
by PACE obligations or investors in
mortgage-backed securities based on
such mortgages? To the extent that the
lien-priming feature of first-lien PACE
obligations increases any financial risk
borne by holders of mortgages affected
by PACE obligations or investors in
mortgage-backed securities based on
such mortgages, how and at what cost
could such parties insulate themselves
from such increased risk?

Question 3: How does the lien-
priming feature of first-lien PACE
obligations affect any financial risk that
is borne by holders of mortgages
affected by PACE obligations or
investors in mortgage-backed securities
based on such mortgages and that
relates to any of the following:

e The total amount of debt secured by
the subject property relative to the value
of the subject property (i.e., Combined
Loan to Value Ratio for the property or
other measures of leverage);

e The amount of funds available to
pay for energy-related home-
improvement projects after the
subtraction of administrative fees or any
other program expenses charged or
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deducted before funds become available
to pay for an actual PACE-funded
project (FHFA understands such fees
and expenses can consume up to 10%
or more of the funds a borrower could
be obligated to repay under some PACE
programs);

¢ The timing and nature of
advancements in energy-efficiency
technology;

¢ The timing and nature of changes in
potential homebuyers’ preferences
regarding particular kinds of energy-
efficiency projects;

e The timing, direction, and
magnitude of changes in energy prices;
and,

e The timing, direction, and
magnitude of changes of property
values, including the possibility of
downward adjustments in value?

Question 4: To the extent that the
lien-priming feature of first-lien PACE
obligations increases any financial risk
that is borne by holders of mortgages
affected by PACE obligations or
investors in mortgage-backed securities
based on such mortgages and that
relates to any of the following, how and
at what cost could such parties insulate
themselves from that increase in risk:

¢ The total amount of debt secured by
the subject property relative to the value
of the subject property (i.e., Combined
Loan to Value Ratio for the property or
other measures of leverage);

¢ The amount of funds available to
pay for energy-related home-
improvement projects after the
subtraction of administrative fees or any
other programs expenses charged
deducted before funds become available
to pay for an actual PACE funded
project (FHFA understands such fees
and expenses can consume up to 10%
or more of the funds a borrower could
be obligated to repay under some PACE
programs);

¢ The timing and nature of
advancements in energy-efficiency
technology;

¢ The timing and nature of changes in
potential homebuyer preferences
regarding particular kinds of energy-
efficiency projects;

e The timing, direction, and
magnitude of changes in energy prices;
and,

e The timing, direction, and
magnitude of changes of property
values, including the possibility of
downward adjustments in value?

C. PACE and the Market for Home-
Improvement Financing

FHFA is concerned that the risks first-
lien PACE programs present to mortgage
holders may be unnecessary or
unreasonable in light of other market

options for financing home-
improvement projects relating to energy
efficiency that do not subordinate
mortgage holders’ security interests. In
light of that concern, FHFA requests
comment on the following four
questions relating to PACE programs
and the market for home-improvement
financing:

Question 5: What alternatives to first-
lien PACE loans (e.g., self-financing,
bank financing, leasing, contractor
financing, utility company ‘“‘on-bill”
financing, grants, and other government
benefits) are available for financing
home-improvement projects relating to
energy efficiency? On what terms?
Which do and which do not share the
lien-priming feature of first-lien PACE
obligations? What are the relative
advantages and disadvantages of each,
from the perspective of (i) The current
and any future homeowner-borrower,
(ii) the holder of an interest in any
mortgage on the subject property, and
(iii) the environment?

Question 6: How does the effect on
the value of the underlying property of
an energy-related home-improvement
project financed through a first-lien
PACE program compare to the effect on
the value of the underlying property
that would flow from the same project
if financed in any other manner?

Question 7: How does the effect on
the environment of an energy-related
home-improvement project financed
through a first-lien PACE program
compare to the effect on the
environment that would flow from the
same project if financed in any other
manner?

Question 8: Do first-lien PACE
programs cause the completion of
energy-related home improvement
projects that would not otherwise have
been completed, as opposed to changing
the method of financing for projects that
would have been completed anyway?
What, if any, objective evidence exists
on this point?

D. PACE and Protections for the
Homeowner-Borrower

FHFA is concerned that PACE
programs may not incorporate features
that adequately protect the interests of
the homeowner-borrower, and that the
lack of adequate protection could result
in homeowner-borrowers undertaking
PACE projects or selecting PACE
financing terms that increase the
financial risks borne by mortgage
holders such as the Enterprises. In light
of that concern, FHFA requests
comment on the following five
questions relating to PACE and
protections for the homeowner-
borrower:

Question 9: What consumer
protections and disclosures do first-lien
PACE programs mandate for
participating homeowners? When and
how were those protections put into
place? How, if at all, do the consumer
protections and disclosures that local
first-lien PACE programs provide to
participating homeowners differ from
the consumer protections and
disclosures that non-PACE providers of
home-improvement financing provide to
borrowers? What consumer protection
enforcement mechanisms do first-lien
PACE programs have?

Question 10: What, if any, protections
or disclosures do first-lien PACE
programs provide to homeowner-
borrowers concerning the possibility
that a PACE-financed project will cause
the value of their home, net of the PACE
obligation, to decline? What is the effect
on the financial risk borne by the holder
of any mortgage interest in a subject
property if PACE programs do not
provide any such protections or
disclosures?

Question 11: What, if any, protections
or disclosures do first-lien PACE
programs provide to homeowner-
borrowers concerning the possibility
that the utility-cost savings resulting
from a PACE-financed project will be
less than the cost of servicing the PACE
obligation? What is the effect on the
financial risk borne by the holder of any
mortgage interest in a subject property
if first-lien PACE programs do not
provide any such protections or
disclosures?

Question 12: What, if any, protections
or disclosures do first-lien PACE
programs provide to homeowner-
borrowers concerning the possibility
that over the service life of a PACE-
financed project, the homeowner-
borrower may face additional costs
(such as costs of insuring, maintaining,
and repairing equipment) beyond the
direct cost of the PACE obligation? What
is the effect on the financial risk borne
by the holder of any mortgage interest
in a subject property if first-lien PACE
programs do not provide any such
protections or disclosures?

Question 13: What, if any, protections
or disclosures do first-lien PACE
programs provide to homeowner-
borrowers concerning the possibility
that subsequent purchasers of the
subject property will reduce the amount
they would pay to purchase the
property by some or all of the amount
of any outstanding PACE obligation?
What is the effect on the financial risk
borne by the holder of any mortgage
interest in a subject property if first-lien
PACE programs do not provide any such
protections or disclosures?
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E. PACE and Underwriting Standards

FHFA is concerned that first-lien
PACE programs may not incorporate
underwriting standards that adequately
ensure that the homeowner-borrower
will be able to repay the obligation, and
that as a result homeowner-borrowers
may undertake PACE projects, or select
PACE financing terms, that adversely
affect the homeowner-borrower’s ability
to repay other debt, including mortgage
debt. In light of that concern, FHFA
requests comment on the following
three questions relating to PACE and
underwriting standards:

Question 14: How do the credit
underwriting standards and processes of
PACE programs compare to that of other
providers of Home-improvement
financing, such as banks? Do they
consider, for example: (i) Borrower
creditworthiness, including an
assessment of total indebtedness in
relation to borrower income, consistent
with national standards; (ii) total loan-
to-value ratio of all secured loans on the
property combined, consistent with
national standards; and (iii) appraisals
of property value, consistent with
national standards?

Question 15: What factors do first-lien
PACE programs consider in determining
whether to provide PACE financing to a
particular homeowner-borrower seeking
funding for a particular project eligible
for PACE financing? What analytic tools
presently exist to make that
determination? How, if at all, have the
methodologies, metrics, and
assumptions incorporated into such
tools been tested and validated?

Question 16: What factors and
information do first-lien PACE programs
gather and consider in determining
whether a homeowner-borrower will
have sufficient income or cash flow to
service the PACE obligation in addition
to the homeowner-borrower’s pre-
existing financial obligation? What
analytic tools presently exist to make
that determination? How, if at all, have
the methodologies, metrics, and
assumptions incorporated into such
tools been tested and validated?

F. Considerations Relating to FHFA’s
Intent To Prepare an EIS

FHFA intends to prepare an EIS to
address the potential environmental
impacts of any proposed rule that FHFA
may issue following its consideration of
the comments submitted in response to
this ANPR and NOIL To that end, this
ANPR and NOI initiates the NEPA
scoping process to identify the
environmental issues and reasonable
alternatives to be examined in the EIS,
and requests comments regarding those

and other matters related to the scope of
the EIS (“EIS Scoping Comments”).

To ensure that all relevant
environmental issues and reasonable
alternatives are addressed, FHFA invites
and encourages EIS Scoping Comments.
Interested parties are encouraged to
submit their EIS Scoping Comments
within a 60-day scoping period, which
begins with publication of this notice.
EIS Scoping Comments received after
the end of the scoping period will be
considered to the extent practicable.
You may submit EIS Scoping
Comments, identified by regulatory
information number (RIN) 2590-AA53
and marked “EIS Scoping Comments,”
by any of the methods identified in the
ADDRESSES section above. Submissions
may include both EIS Scoping
Comments and other comments, but the
EIS Scoping Comments must be
separately identified.

1. Proposed Action

FHFA’s Proposed Action would direct
the Enterprises not to purchase any
mortgage that is subject to a first-lien
PACE obligation or that could become
subject to first-lien PACE obligations
without the consent of the mortgage
holder. FHFA believes that the Proposed
Action is reasonable and necessary to
limit, in the interest of safety and
soundness, the financial risks that could
be involuntarily borne by the
Enterprises, thereby preserving and
conserving the Enterprises’ assets and
property while protecting American
taxpayers from further loss.

2. No Action Alternative

As required by the Council on
Environmental Quality regulations that
implement NEPA, the EIS will analyze
and present the potential environmental
impacts associated with reasonable
alternatives, including the No Action
Alternative.

The No Action Alternative is to
withdraw the July 6, 2010 Statement
and the February 28, 2011 Directive.
This would allow the Enterprises to
purchase mortgage loans secured by
properties with outstanding first-lien
PACE and PACE-like obligations.

3. Other Alternatives

In addition to the Proposed Action
and No Action alternatives described
above, FHFA invites comments on
reasonable alternatives that would
reduce or avoid known or potential
adverse environmental impacts
associated with the proposed action
while ensuring that the Enterprises
operate in a safe and sound manner.
Accordingly, FHFA requests that for
each reasonable alternative suggested,

the commenter explain the positive,
neutral or negative environmental
impacts, as well as potential changes in
the level of financial risk borne by
holders of any interest in a mortgage on
PACE-affected properties, associated
with the suggested alternative.
Accordingly, FHFA specifically requests
comment on the following question:

Question 17: What specific
alternatives to FHFA’s existing
statements about PACE should FHFA
consider? For each alternative, as
compared to the Proposed Action, what
positive or negative environmental
effects would result and how would the
level of financial risk borne by holders
of any interest in a mortgage on PACE-
affected properties change?

4. Issues and Environmental Resources
To Be Examined

To facilitate the scoping process,
FHFA has identified a preliminary
approach and list of issues and
environmental resources that it may
consider in the EIS. This list is not
intended to be all-inclusive or to
predetermine the scope of the EIS, but
is intended to serve as a starting point
for public comment.

e FHFA intends to develop scenarios
(high, medium, and low) that describe
three potential levels of uptake of PACE
program loans by homeowners
(irrespective of the Agency’s action).
These scenarios would be developed at
the regional level and would make
assumptions on the types of home
improvement projects (e.g., home
insulation, solar panels, geothermal
energy units, etc.) that could be
installed. The “high” scenario would
assume the potential for a high level of
uptake of PACE projects by
homeowners. The “medium’ and “low”
scenarios would assume medium and
low levels of uptake. FHFA invites
comment on how these scenarios should
be developed.

e Potential effects of the Proposed
Action and alternatives on the uptake of
PACE home improvement projects will
be considered. For each alternative
analyzed in detail in the EIS, FHFA
would estimate PACE project
implementation for each of the
scenarios listed above and then compare
these estimates across the alternatives.

¢ Using assumptions on the types of
home improvement projects that could
be implemented, FHFA would estimate
the potential energy and water
consumption savings associated with
each scenario at the regional level for
each alternative.

e FHFA proposes to analyze the
potential direct, indirect, and
cumulative environmental impacts of
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the proposed action and alternatives for
the following resource areas:
Greenhouse gas emissions; climate
change; air pollutant emissions
(including Clean Air Act criteria
pollutant emissions); human health;
water conservation; cultural and historic
resources; and disproportionately high
and adverse impacts to low-income and
minority populations (environmental
justice).

IV. Request for Comments

FHFA invites comments on all of the
issues and questions discussed above,
and will consider all comments in
developing any proposed rule that
FHFA may issue concerning the
Enterprises’ dealing in mortgages on
properties participating in PACE
programs. As to all questions
enumerated above, commenters should
provide supporting data and
documentation for each of their
responses, as these will assist FHFA in
its consideration of comments.

Studies addressing relevant aspects of
PACE programs may be submitted for
the agency’s consideration. FHFA is
interested in studies analyzing:

¢ The effect of PACE-funded
improvements on the value of the
underlying property, including
differential effects over time and across
markets;

e The comparative costs of PACE
programs with other means of financing
such as home equity loans, refinance
transactions, and leasing programs;

e Payback periods for projects eligible
for PACE funding, considering costs,
energy savings, and risks (including risk
of changes in energy pricing or in the
level of subsidies or tax credits
available);

¢ The economic life of PACE-funded
improvements, particularly in relation
to the term of the PACE loan;

¢ Default rates of PACE and non-
PACE loans based on populations with
comparable borrower, loan and property
characteristics; and

e Other subjects relating to PACE and
the financial risks PACE programs pose
to mortgage holders such as the
Enterprises.

All study-related submissions should
provide the complete study protocol;
the date(s) the study was proposed,
initiated, completed, and published or
otherwise reported; all key assumptions;
the sample size; the data; the results
(including sensitivity of reported results
to key assumptions); and any published
report of the study. Study-related
submissions should also identify the
persons who developed, implemented,
and published or otherwise reported the
study, as well as the principal sources

of funding for the study. All data should
be provided in a reasonably accessible
computer-readable format, such as
Microsoft Excel files.

Dated: January 19, 2012.
Edward J. DeMarco,
Acting Director, Federal Housing Finance
Agency.
[FR Doc. 20121345 Filed 1-25-12; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service
26 CFR Part 301
[REG-208274-86]

RIN 1545-AJ93

Information Reporting by Passport
Applicants

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking; notice of
proposed rulemaking.

SUMMARY: This document contains
proposed regulations that provide
information reporting rules for certain
passport applicants. These regulations
do not provide information reporting
rules for individuals applying to become
permanent residents (green card
holders). This document also withdraws
the notice of proposed rulemaking (57
FR 61373) published in the Federal
Register on December 24, 1992.

DATES: Comments and requests for a
public hearing must be received by
April 25, 2012.

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-208274—86), Room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-208274—
86), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically
via the Federal eRulemaking Portal at
http://www.regulations.gov (IRS REG—
208274-86).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Lynn Dayan or Quyen Huynh at (202)
622-3880; concerning submissions of
comments and requests for public
hearing, Oluwafunmilayo Taylor, (202)
622—-7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) and, pending receipt
and evaluation of public comments
approved by the Office of Management
and Budget under control number 1545—
1359. Comments on the collections of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
March 26, 2012. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the duties of the Internal
Revenue Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collection of information in these
proposed regulation is in § 301.6039E—
1(b). The information is required to be
provided by individuals who apply for
a United States passport or a renewal of
a United States passport. The
information provided by passport
applicants will be used by the IRS for
tax compliance purposes.

Estimated total annual reporting
burden: 1,213,354 hours.

Estimated average annual burden
hours per respondent: four to ten
minutes.

Estimated number of respondents:
12,133,537.

Estimated annual frequency of
responses: one.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
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number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
amendments to 26 CFR part 301 under
section 6039E of the Internal Revenue
Code. Section 6039E provides rules
concerning information reporting by
U.S. passport and permanent resident
applicants, and requires specified
Federal agencies to provide certain
information to the IRS.

On December 24, 1992, the Treasury
Department and the IRS published a
notice of proposed rulemaking (REG—
208274-86, 1993—1 CB 822) in the
Federal Register (57 FR 61373) under
section 6039E (the 1992 proposed
regulations). The 1992 proposed
regulations provided guidance for both
passport and permanent resident
applicants to comply with information
reporting rules under section 6039E,
and indicated the responsibilities of
specified Federal agencies to provide
certain information to the IRS. No
requests were received to testify on the
1992 proposed regulations and,
accordingly, no public hearing was
held. One written comment letter
responding to the 1992 proposed
regulations was received, which
recommended modifications to Form
9003, “Additional Questions to be
Completed by All Applicants for
Permanent Residence in the United
States.” Because Form 9003 is no longer
in use and these proposed regulations
do not address information reporting
rules for permanent resident applicants,
the comment was not considered in
drafting these regulations. The proposed
regulations do not provide rules
concerning information reporting by
individuals applying to become
permanent residents; therefore such
individuals are not within the scope of
the proposed regulations.

The information required to be
provided by passport applicants under
section 6039E is collected on the U.S.
passport application form submitted by
such applicants to the Department of
State.

The proposed regulations also
withdraw the 1992 proposed
regulations.

Explanation of Provisions

The proposed regulations set forth
rules concerning information reporting
by passport applicants under section
6039E. Section 301.6039E—1(a) requires
an individual applying for a U.S.
passport (passport applicant), other than
an individual who applies for an official
passport, diplomatic passport or
passport for use on other official U.S.
government business, to provide certain
information with his or her passport
application.

Section 301.6039E—1(b)(1) describes
the required information to be provided
by passport applicants: The applicant’s
full name and, if applicable, previous
name; address of regular or principal
place of residence within the country of
residence and, if different, mailing
address; taxpayer identifying number
(TIN); and date of birth. Section
301.6039E-1(b)(2) provides that the
required information must be submitted
with the passport application, regardless
of where the applicant resides at the
time it is submitted.

Section 301.6039E—1(c) provides
guidance on the circumstances under
which the IRS may impose a $500
penalty amount on any passport
applicant who fails to provide the
required information.

Section 301.6039E—1 is proposed to
be applicable to passport applications
submitted after the date of publication
of the Treasury decision adopting these
rules as final regulations in the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this regulation has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Request for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in this preamble

under the ADDRESSES heading. The IRS
and the Treasury Department request
comments on all aspects of the proposed
rules. All comments will be available for
public inspection and copying. A public
hearing will be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the public hearing
will be published in the Federal
Register.

Drafting Information

The principal author of these
regulations is Quyen P. Huynh of the
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 301

Administrative practice and
procedure, Alimony, Bankruptcy, Child
support, Continental shelf, Courts,
Crime, Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Investigations, Law enforcement, Oil
pollution, Penalties, Pensions,
Reporting and recordkeeping
requirements, Seals and insignia,
Statistics, Taxes.

Withdrawal of Proposed Regulations

Accordingly, under the authority of
26 U.S.C. 7805, the notice of proposed
rulemaking (INTL-978-86; REG—
208274-86) that was published in the
Federal Register on December 24, 1992
(57 FR 61373) is withdrawn.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 is amended by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *
Section 301.6039E—1 also issued under 26
U.S.C. 6039E.

Par. 2. Section 301.6039E-1 is added
to read as follows:

§301.6039E-1 Information reporting by
passport applicants.

(a) In general. Every individual who
applies for a U.S. passport (passport
applicant), other than an individual
who applies for a U.S. passport for use
in diplomatic, military, or other official
U.S. government business, shall include
with his or her passport application the
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information described in paragraph (b)
of this section.

(b) Required information—(1) In
general. The information required under
paragraph (a) of this section shall
include the following information:

(i) The passport applicant’s full name
and, if applicable, previous name;

(ii) AchFress of the passport
applicant’s regular or principal place of
residence within the country of
residence and, if different, mailing
address;

(iii) The passport applicant’s taxpayer
identifying number (TIN), if such a
number has been issued to the passport
applicant. A TIN means the individual’s
social security number (SSN) issued by
the Social Security Administration. A
passport applicant who does not have
an SSN must enter zeros in the
appropriate space on the passport
application; and

(iv) The passport applicant’s date of
birth.

(2) Time for furnishing information. A
passport applicant must provide the
information required by this section at
the time of submitting his or her
passport application, whether by
personal appearance or mail, to the
Department of State (including United
States Embassies and Consular posts
abroad).

(c) Penalties—(1) In general. If the
information required by paragraph (b)(1)
of this section is incomplete or
incorrect, or the information is not
timely filed, then the passport applicant
shall be subject to a penalty equal to
$500 per application. Before assessing a
penalty under this section, the IRS will
ordinarily provide to the passport
applicant written notice of the potential
assessment of the $500 penalty,
requesting the information being sought,
and offering the applicant an
opportunity to explain why such
information was not provided at the
time the passport application was
submitted. A passport applicant has 60
days (90 days if the notice is addressed
to an applicant outside the United
States) to respond to the notice. If, after
considering all the surrounding
circumstances, the passport applicant
demonstrates to the satisfaction of the
Commissioner or his delegate that the
failure is due to reasonable cause and
not due to willful neglect, then the IRS
will not assess the penalty.

(2) Example. The following example
illustrates the provisions of paragraph
(c) this section.

Example. C, a citizen of the United States,
makes an error in supplying information on
his passport application. Based on the nature
of the error and C’s timely response to correct
the error after being contacted by the IRS,

and considering all the surrounding
circumstances, the Commissioner concludes
that the mistake is due to reasonable cause
and not due to willful neglect. Accordingly,
no penalty is assessed.

(d) Effective/applicability date. The
rules of this section apply to passport
applications submitted after the date of
publication of the Treasury decision
adopting these rules as final regulations
in the Federal Register.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2012-1567 Filed 1-25-12; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2011-0598; FRL-9622-6]
Approval and Promulgation of Air

Quality Implementation Plans; lllinois;
Regional Haze

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Illinois State
Implementation Plan (SIP) addressing
regional haze for the first
implementation period. Illinois
submitted its regional haze plan on June
24, 2011. The Illinois regional haze plan
addresses Clean Air Act (CAA) section
169B and Regional Haze Rule
requirements for states to remedy any
existing and prevent future
anthropogenic impairment of visibility
at mandatory Class I areas. EPA is also
proposing to approve two state rules
and incorporating two permits into the
SIP.

DATES: Comments must be received on
or before February 27, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2011-0598, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: blakley.pamela@epa.gov.

3. Fax: (312) 692—2450.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Pamela Blakley,
Chief, Control Strategies Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77

West Jackson Boulevard, Chicago,
Nlinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2011—
0598. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Nlinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
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Friday, excluding Federal holidays. We
recommend that you telephone Matt
Rau, Environmental Engineer, at (312)
886—6524 before visiting the Region 5
office.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Control
Strategies Section, Air Programs Branch
(AR-18]), Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886—6524, rau.matthew@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

1. What should I consider as I prepare my
comments for EPA?

II. What is the background for EPA’s
proposed action?

III. What are the requirements for regional
haze SIPs?

IV. What is EPA’s analysis of Illinois’
regional haze plan?

V. What action is EPA taking?

VI. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

II. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities located across a
broad geographic area that emit fine

particles (PM,s) (e.g., sulfates, nitrates,
organic carbon, elemental carbon, and
soil dust) and its precursors—sulfur
dioxide (SO,), nitrogen oxides (NOx),
and in some cases ammonia (NH3) and
volatile organic compound (VOCs). Fine
particle precursors react in the
atmosphere to form fine particulate
matter. Aerosol PM, s impairs visibility
by scattering and absorbing light.
Visibility impairment reduces the
clarity and distance one can see. PM; s
can also cause serious health effects and
mortality in humans and contributes to
detrimental environmental effects such
as acid deposition and eutrophication.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all of the time at most
national park and wilderness areas. The
average visual range, the distance at
which an object is barely discernable, in
many Class I areas ! in the western
United States is 100-150 kilometers.
That is about one-half to two-thirds of
the visual range that would exist
without anthropogenic air pollution. In
the eastern and midwestern Class I areas
of the United States, the average visual
range is generally less than 30
kilometers, or about one-fifth of the
visual range that would exist under
estimated natural conditions. 64 FR
35715 (July 1, 1999).

B. Requirements of the Clean Air Act
and EPA’s Regional Haze Rule

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas, and national memorial
parks exceeding 5000 acres and all international
parks that were in existence on August 7, 1977. 42
U.S.C. 7472(a). In accordance with section 169A of
the CAA, EPA, in consultation with the Department
of Interior, promulgated a list of 156 areas where
visibility is identified as an important value. 44 FR
69122 (November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area,” we mean “mandatory Class I Federal
area.”

Federal areas which impairment results
from manmade air pollution.” On
December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources known
as, “‘reasonably attributable visibility
impairment” (RAVI). 45 FR 80084.
These regulations represented the first
phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated the Regional
Haze Rule (RHR) on July 1, 1999 (64 FR
35713). The RHR revised the existing
visibility regulations to integrate into
the regulations provisions addressing
regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements are summarized in
section III. The requirement to submit a
regional haze SIP applies to all 50 states,
the District of Columbia, and the Virgin
Islands.2

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments, and Federal
agencies. Pollution affecting the air
quality in Class I areas can be
transported over long distances, even
hundreds of kilometers. Therefore,
effectively addressing the problem of
visibility impairment in Class I areas
means that states need to develop
coordinated strategies that take into
account the effect of emissions from one
jurisdiction on the air quality of another
state.

EPA has encouraged the states and
tribes to address visibility impairment
from a regional perspective because the
pollutants that lead to regional haze can
originate from sources located across
broad geographic areas. Five regional
planning organizations (RPOs) were
developed to address regional haze and

2 Albuquerque/Bernalillo County, New Mexico
must also submit a regional haze SIP to satisfy the
section 110(a)(2)(D) requirements of the CAA for the
entire state under the New Mexico Air Quality
Control Act (section 74—2—4).
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related issues. The RPOs first evaluated
technical information to better
understand how their states and tribes
impact Class I areas across the country
and then pursued the development of
regional strategies to reduce PM, s
emissions and other pollutants leading
to regional haze.

The Midwest RPO (MRPO) is a
collaborative effort of state governments
and various Federal agencies
established to initiate and coordinate
activities associated with the
management of regional haze, visibility,
and other air quality issues in the
Midwest. The member states are Illinois,
Indiana, Michigan, Ohio, and
Wisconsin.

III. What are the requirements for
regional haze SIPs?

Regional haze SIPs must assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. Section
169A of the CAA and EPA’s
implementing regulations require states
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Plans must also give
specific attention to certain stationary
sources that were in existence on
August 7, 1977, but were not in
operation before August 7, 1962, and
must require those sources to install
emission controls reducing visibility
impairment if appropriate. The specific
regional haze SIP requirements are
discussed in further detail below.

A. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview 3
(dv) as the principal metric or unit for
expressing visibility impairment. This
visibility metric expresses uniform
proportional changes in haziness in
terms of common increments across the
entire range of visibility conditions,
from pristine to extremely hazy
conditions. Visibility expressed in
deciviews is determined by using air
quality measurements to estimate light
extinction and then transforming the
value of light extinction using a
logarithm function. The deciview is a
more useful measure for tracking
progress in improving visibility than
light extinction itself because each
deciview change is an equal incremental
change in visibility perceived by the
human eye. Most people can detect a
change in visibility at one deciview.

The deciview is used in expressing
RPGs, defining baseline, current, and

3The preamble to the RHR provides additional
details about the deciview. 64 FR 35714, 35725
(July 1, 1999).

natural conditions, and tracking changes
in visibility. The regional haze SIPs
must contain measures that ensure
“reasonable progress’’ toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by anthropogenic
air pollution. The national goal is a
return to natural conditions such that
anthropogenic sources of air pollution
would no longer impair visibility in
Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437) and as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
regional haze SIP submission and at the
progress review every five years,
midway through each 10-year
implementation period. The RHR
requires states with Class I areas (Class
I states) to determine the degree of
impairment in deciviews for the average
of the 20 percent least impaired (best)
and 20 percent most impaired (worst)
visibility days over a specified time
period at each of its Class I areas. Each
state must also develop an estimate of
natural visibility conditions for the
purpose of comparing progress toward
the national goal. Natural visibility is
determined by estimating the natural
concentrations of pollutants that cause
visibility impairment and then
calculating total light extinction based
on those estimates. EPA has provided
guidance to states regarding how to
calculate baseline, natural, and current
visibility conditions in documents
titled, EPA’s Guidance for Estimating
Natural Visibility Conditions Under the
Regional Haze Rule, September 2003,
(EPA—454/B—03-005 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_envcurhr gd.pdf) (hereinafter
referred to as “EPA’s 2003 Natural
Visibility Guidance”) and Guidance for
Tracking Progress Under the Regional
Haze Rule (EPA-454/B—03-004
September 2003 located at http://www.
epa.gov/ttncaaal/t1/memoranda/rh
tpurhr gd.pdf) (EPA’s 2003 Tracking
Progress Guidance).

For the first regional haze SIP, the
“baseline visibility conditions” are the
starting points for assessing ‘““‘current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20 percent
best days and 20 percent worst days for
each calendar year from 2000 to 2004.
Using monitoring data for 2000 through
2004, states calculate the average degree
of visibility impairment for each Class I
area, based on the average of annual

values over the five-year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the
amount of progress made. In general, the
2000 to 2004 baseline period is
considered the time from which
improvement in visibility is measured.

B. Determination of Reasonable Progress
Goals (RPGs)

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
states that establish two distinct RPGs,
one for the best days and one for the
worst days for every Class I area for each
approximately 10-year implementation
period. The RHR does not mandate
specific milestones or rates of progress,
but instead calls for states to establish
goals that provide for “‘reasonable
progress’’ toward achieving natural
visibility conditions. In setting RPGs,
Class I states must provide for an
improvement in visibility for the worst
days over the approximately 10-year
period of the SIP and ensure no
degradation in visibility for the best
days.

Class I states have significant
discretion in establishing RPGs, but are
required to consider the following
factors established in section 169A of
the CAA and in EPA’s RHR at 40 CFR
51.308(d)(1)(1)(A): (1) The costs of
compliance; (2) the time necessary for
compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and, (4) the remaining
useful life of any potentially affected
sources. The state must demonstrate in
its SIP how these factors are considered
when selecting the RPGs for the best
and worst days for each applicable Class
I area. States have considerable
flexibility in how they take these factors
into consideration, as noted in EPA’s
Guidance for Setting Reasonable
Progress Goals Under the Regional Haze
Program, (“EPA’s Reasonable Progress
Guidance”), July 1, 2007, memorandum
from William L. Wehrum, Acting
Assistant Administrator for Air and
Radiation, to EPA Regional
Administrators, EPA Regions 1-10 (pp.
4-2, 5-1). In setting the RPGs, states
must also consider the rate of progress
needed to reach natural visibility
conditions by 2064 (“uniform rate of
progress” or “glide path”) and the
emissions reduction needed to achieve
that rate of progress over the
approximately 10-year period of the SIP.
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In setting RPGs, each Class I state must
also consult with potentially
contributing states, i.e. those states that
may affect visibility impairment at the
Class I state’s areas. 40 CFR
51.308(d)(1)(iv).

C. Best Available Retrofit Technology
(BART)

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain older large stationary
sources to address visibility impacts
from these sources. Specifically, CAA
section 169A(b)(2)(A) requires states to
revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal including a requirement
that certain categories of existing major
stationary sources built between 1962
and 1977 procure, install, and operate
BART as determined by the state. The
set of “major stationary sources”
potentially subject to BART is listed in
CAA section 169A(g)(7). The state can
require source-specific BART controls,
but it also has the flexibility to adopt an
alternative such as a trading program as
long as the alternative provides greater
progress towards improving visibility
than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR Part 51 (BART
Guidelines) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. A state must use the
approach in the BART Guidelines in
making a BART determination for fossil
fuel-fired electric generating units
(EGUs) with total generating capacity in
excess of 750 megawatts. States are
encouraged, but not required, to follow
the BART Guidelines in making BART
determinations for other sources.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO, NOx, and PM. EPA
has stated that states should use their
best judgment in determining whether
VOC or NH3 compounds impair
visibility in Class I areas.

States may select an exemption
threshold value for their BART
modeling under the BART Guidelines,
below which a BART-eligible source
would not be expected to cause or
contribute to visibility impairment in
any Class I area. The state must
document this exemption threshold
value in the SIP and must state the basis
for its selection of that value. The

exemption threshold set by the state
should not be higher than 0.5 dv. Any
source with emissions that model above
the threshold value would be subject to
a BART determination review. The
BART Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual source’s
impact.

The state must identify potential
BART sources in its SIP, described as
“BART-eligible sources” in the RHR,
and document its BART control
determination analyses. In making
BART determinations, section
169A(g)(2) of the CAA requires the state
to consider the following factors: (1) The
costs of compliance; (2) the energy and
non-air quality environmental impacts
of compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and, (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. A regional
haze SIP must include source-specific
BART emission limits and compliance
schedules for each source subject to
BART. The BART controls must be
installed and in operation as
expeditiously as practicable, but no later
than five years after the date of EPA’s
approval of the state’s regional haze SIP.
CAA section 169(g)(4); 40 CFR
51.308(e)(1)(iv). In addition to what is
required by the RHR, general SIP
requirements mandate that the SIP must
also include all regulatory requirements
related to monitoring, recordkeeping,
and reporting for the BART controls on
the source.

D. Long-Term Strategy

Consistent with the requirement in
section 169A(b) of the CAA that states
include in their regional haze SIP a 10
to 15 year strategy for making
reasonable progress, section 51.308(d)(3)
of the RHR requires that states include
a long-term strategy (LTS) in their
regional haze SIPs. The LTS is the
compilation of all control measures a
state will use during the
implementation period of the specific
SIP submittal to meet applicable RPGs.
The LTS must include enforceable
emissions limitations, compliance
schedules, and other measures as
necessary to achieve the RPGs for all
Class I areas within or affected by
emissions from the state. 40 CFR
51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a

Class I area located in another state, the
RHR requires the impacted state to
coordinate with the contributing states
in order to develop coordinated
emissions management strategies.

40 CFR 51.308(d)(3)(i). In such cases,
the contributing state must demonstrate
that it has included in its SIP all
measures necessary to obtain its share of
the emission reductions needed to meet
the RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional
consultations between states may be
required to address interstate visibility
issues sufficiently.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, states must
describe how each of the following
seven factors are taken into account in
developing their LTS: (1) Emission
reductions due to ongoing air pollution
control programs, including measures to
address RAVTI; (2) measures to mitigate
the impacts of construction activities;
(3) emissions limitations and schedules
for compliance to achieve the RPG; (4)
source retirement and replacement
schedules; (5) smoke management
techniques for agricultural and forestry
management purposes including plans
as currently exist within the state for
these purposes; (6) enforceability of
emissions limitations and control
measures; and, (7) the anticipated net
effect on visibility due to projected
changes in point, area, and mobile
source emissions over the period
addressed by the LTS. 40 CFR
51.308(d)(3)(v).

E. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment Long-Term Strategy

EPA revised 40 CFR 51.306(c) as part
of the RHR regarding the LTS for RAVI
to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the state’s first plan addressing
regional haze visibility impairment in
accordance with 40 CFR 51.308(b) and
(c). The state must revise its plan to
provide for review and revision of a
coordinated LTS for addressing RAVI
and regional haze on or before this date.
It must also submit the first such
coordinated LTS with its first regional
haze SIP. Future coordinated LTSs, and
periodic progress reports evaluating
progress towards RPGs, must be
submitted consistent with the schedule
for SIP submission and periodic
progress reports set forth in 40 CFR
51.308(f) and 51.308(g), respectively.
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The periodic review of a state’s LTS
must report on both regional haze and
RAVI impairment and be submitted to
EPA as a SIP revision.

F. Monitoring Strategy and Other
Implementation Plan Requirements

Section 51.308(d)(4) of the RHR
includes the requirement for a
monitoring strategy for measuring,
characterizing, and reporting of regional
haze visibility impairment that is
representative of all mandatory Class I
Federal areas within the state. The
strategy must be coordinated with the
monitoring strategy required in section
51.305 for RAVI. Compliance with this
requirement may be met through
participation in the IMPROVE network,
meaning that the state reviews and uses
monitoring data from the network. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether RPGs will be met.
The monitoring strategy is due with the
first regional haze SIP and must be
reviewed every five years.

The SIP must also provide for the
following:

e Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas
both within and outside of the state;

e Procedures for using monitoring
data and other information in a state
with no mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas in
other states.

¢ Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the state, and where possible in
electronic format;

e A statewide inventory of emissions
of pollutants that are reasonably
anticipated to cause or contribute to
visibility impairment in any Class I area.
The inventory must include emissions
for a baseline year, emissions for the
most recent year with available data,
and future projected emissions. A state
must also make a commitment to update
the inventory periodically; and

¢ Other elements including reporting,
recordkeeping, and other measures
necessary to assess and report on
visibility;

The RHR requires control strategies to
cover an initial implementation period
extending to the year 2018 with a
comprehensive reassessment and
revision of those strategies, as
appropriate, every 10 years thereafter.

Periodic SIP revisions must meet the
core requirements of section 51.308(d)
with the exception of BART. The
requirement to evaluate sources for
BART applies only to the first regional
haze SIP. Facilities subject to BART
must continue to comply with the BART
provisions of section 51.308(e), as noted
above. Periodic SIP revisions will assure
that the statutory requirement of
reasonable progress will continue to be
met.

G. Consultation With States and Federal
Land Managers

The RHR requires that states consult
with Federal Land Managers (FLMs)
before adopting and submitting their
SIPs. 40 CFR 51.308(i). States must
provide FLMs an opportunity for
consultation, in person and at least 60
days prior to holding any public hearing
on the SIP. This consultation must
include the opportunity for the FLMs to
discuss their assessment of impairment
of visibility in any Class I area and to
offer recommendations on the
development of the RPGs and on the
development and implementation of
strategies to address visibility
impairment. Further, a state must
include in its SIP a description of how
it addressed any comments provided by
the FLMs. Finally, a SIP must provide
procedures for continuing consultation
between the state and FLMs regarding
the state’s visibility protection program,
including development and review of
SIP revisions, five-year progress reports,
and the implementation of other
programs having the potential to
contribute to impairment of visibility in
Class I areas.

IV. What is EPA’s analysis of Illinois’
regional haze plan?

Illinois submitted its regional haze
plan on June 24, 2011, which included
revisions to the Illinois SIP to address
regional haze.

A. Class I Areas

States are required to address regional
haze affecting Class I areas within a
state and in Class I areas outside the
state that may be affected by the state’s
emissions. 40 CFR 51.308(d). Illinois
does not have any Class I areas within
the state. Illinois reviewed technical
analyses conducted by MRPO to
determine what Class I areas outside the
state are affected by Illinois emission
sources. MRPO conducted both a back
trajectory analysis and modeling to
determine the affects of its states’
emissions. The conclusion from the
technical analysis is that emissions from
Ilinois sources affect 19 Class I areas.
The affected Class I areas are: Sipsey

Wilderness Area in Alabama; Caney
Creek and Upper Buffalo Wilderness
Areas in Arkansas; Mammoth Cave in
Kentucky; Acadia National Park and
Moosehorn Wilderness Area in Maine;
Isle Royale National Park and Seney
Wilderness Area in Michigan; Boundary
Waters Canoe Wilderness Area in
Minnesota; Hercules-Glades and Mingo
Wilderness Areas in Missouri; Great
Gulf Wilderness Area in New
Hampshire; Brigantine Wilderness Area
in New Jersey; Great Smoky Mountains
National Park in North Carolina and
Tennessee; Lye Brook Wilderness Area
in Vermont; James River Face
Wilderness Area and Shenandoah
National Park in Virginia; and, Dolly
Sods/Otter Creek Wilderness Area in
West Virginia.

B. Baseline, Current, and Natural
Conditions

The RHR requires states with Class I
areas to calculate the baseline and
natural conditions for their Class I areas.
Because Illinois does not have any Class
I areas, it was not required to address
the requirements for calculating
baseline and natural conditions.

C. Reasonable Progress Goals

Class I states must set RPGs that
achieve reasonable progress toward
achieving natural visibility conditions.
Because Illinois does not have any Class
I areas, it is not required to establish
RPGs. Illinois consulted with affected
Class I states to ensure that it achieves
its share of the overall emission
reductions necessary to achieve the
RPGs of Class I areas that it impacts.
Illinois’s coordination with affected
Class I states is discussed under Illinois
Long Term Strategy, in Section IV. E.

Ilinois included the MRPO technical
support document (TSD) in its
submission. In Section 5 of the TSD,
MRPO assessed the reasonable progress
for regional haze. It first assessed
potential control measures using the
four factors required to be considered by
Class I states when selecting the RPGs:
the cost of compliance, time needed,
energy and non-air impacts, and
remaining useful life of any potentially
affected sources. The cost of compliance
factor includes calculating the average
cost effectiveness and can include costs
to health and industry vitality as well as
considering the different visibility
effects of different pollutants. The time
necessary for compliance factor
considers whether control measures can
be implemented by 2018. The third
factor, energy and non-air quality
impacts, considers additional energy
consumed by or because of the control
measure as well as effects due to waste
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generated or water consumption. The
final factor, remaining useful life, allows
states to consider planned source
retirements in calculating costs.

MRPO also assessed the visibility
benefits of existing programs. MRPO
considered existing on-highway mobile
source, off-highway mobile source, area
source, power plant, and other point
source programs. MRPO also included
reductions from the Clean Air Interstate
Rule (CAIR) in its analysis, as well from
rules adopted by Illinois and included
in its regional haze SIP requiring the
control of emissions from EGUs.

Ilinois has a distinctive situation
regarding CAIR, insofar as it has
adopted state rules that require EGUs to
control NOx and SO, emissions beyond
the control expected from CAIR, even in
the absence of CAIR, particularly by
2018 and beyond. Further discussion of
these Illinois rules is provided below.
The RPGs that pertinent Class I states
have adopted are predicated on other
contributing states achieving the EGU
emission reductions anticipated under
CAIR. Since Illinois is mandating a
greater degree of control than is
expected from other states, EPA
concludes that Illinois’s regional haze
plan is expected to provide emission
reductions representing an appropriate
contribution toward meeting the RPGs
for the affected Class I areas,
irrespective of the status of CAIR and
irrespective of the associated issues
regarding the adequacy of other state’s
plans. For similar reasons, EPA believes
that the approvability of the Illinois
plan is also not affected by the status of
the Transport Rule, which was
promulgated on August 8, 2011 at 76 FR
48208 and stayed on December 30,
2011.

D. Best Available Retrofit Technology

States are required to submit an
implementation plan containing
emission limitations representing BART
and schedules for compliance with
BART for each BART-eligible source
that may reasonably be anticipated to
cause or contribute to any impairment
in a Class I area, unless the State
demonstrates that an emissions trading
program or other alternative will
achieve greater reasonable progress
toward natural visibility conditions. 40
CFR 51.308(e).

Using the criteria in the BART
Guidance at 40 CFR 51.308(e) and
Appendix Y, Illinois first identified all
of the BART-eligible sources and
assessed whether the BART-eligible
sources were subject to BART. Illinois
initially identified 26 potential BART
facilities—11 EGUs, four petroleum
refineries, three chemical process

plants, two Portland cement plants, two
glass fiber processing plants, one lime
plant, and one iron and steel plant. The
state further analyzed these facilities to
identify those sources subject to BART.
Mlinois relied on modeling conducted
by MRPO using a modeling protocol
MRPO developed. MRPO conferred with
its states, EPA, and the FLMs in
developing its BART modeling protocol.
EPA guidance says that, “‘any threshold
that you use for determining whether a
source ‘contributes’ to visibility
impairment should not be higher than
0.5 dv.” The Guidelines affirm that
states are free to use a lower threshold
if the location of a large number of
BART-eligible sources in proximity of a
Class I area justifies this approach.
Illinois used a contribution threshold of
0.5 dv for determining which sources
warrant being subject to BART. Illinois
concluded that the threshold of 0.5 dv
was appropriate since its BART-eligible
sources are located state-wide and no
Class I areas are nearby causing Illinois
to correctly conclude that a stricter
contribution threshold is not justified.
The modeled impact of these facilities
indicated that 11 sources have at least
0.5 dv impact (98th percentile) and thus
are subject to BART. The 11 sources
determined to be subject to BART are
nine EGUs and two petroleum
refineries. The other 15 potential BART
sources were determined not to be
subject to BART because the analysis
showed impacts well below the 0.5 dv
contribution threshold.

The EGUs subject to BART are:

e Dynegy Midwest Generating—
Baldwin Boilers 1, 2, and 3.

¢ Dominion Kincaid Generation—
Boilers 1 and 2.

e Ameren Energy Generating—
Coffeen Boilers CB—1 and CB-2.

e Ameren Energy Generating—E.D.
Edwards Boilers 2 and 3.

e Ameren Energy Generating—Duck
Creek Boiler 1.

e Midwest Generation—Powerton
Boilers 51, 52, 61, and 62.

o Midwest Generation—]Joliet Boilers
71, 72, 81, and 82.

e Midwest Generation—Will County
Boiler 4.

o City Water, Light, and Power—
Dallman Boiler 1 and 2.

e City Water, Light, and Power—
Lakeside Boiler 8.

To address mercury emissions from
EGUs, Illinois adopted Part 225 of
Illinois’s air pollution regulations,
entitled “Control of Emissions from
Large Combustion Sources.” In this rule,
Illinois offered affected utilities two
options, one of which imposes stringent
limits on mercury emissions alone and
the other of which mandates

implementation of specific mercury
control technology in conjunction with
satisfaction of stringent emission limits
for SO, and NOx. Part 225 includes
section 225.233, entitled “Multi-
Pollutant Standards,” addressing
emissions from facilities owned by
Ameren and Dynegy, and sections
225.293 to 225.299, collectively referred
to as the Combined Pollutant Standards
(CPS), addressing emissions from
facilities owned by Midwest Generation.
In all cases, the utilities have selected
the option including mercury control
technology and applicability of the SO,
and NOx limits. The emission limits are
in the earlier noted sections of the state
rules, so these SO, and NOx limits are
now fully enforceable by the state.

The SO, and NOx emission limits in
Part 225 rules reflect substantial
averaging across units and across
facilities. For example, the collective set
of facilities in Illinois owned by
Midwest Generation (as listed in the
Part 225 rules) are subject to NOx and
SO, limits based on annual average
emissions across all facilities. The limit
for NOx emissions is 0.11 pounds per
million British Thermal Units (Ib/
MMBTU) starting in 2012 and the limits
for SO, are 0.15 Ib/MMBTU in 2017 and
0.11 Ib/MMBTU starting in 2019. The
collective set of Ameren facilities in
Illinois, under the Multi-Pollutant
Standards (MPS), must meet an annual
average emission limit for NOx of 0.11
Ib/MMBTU starting in 2012 and for SO,
of 0.23 lb/MMBTU starting in 2017.
Similar limits under the MPS apply to
the Dynegy facilities in Illinois.

EPA believes this degree of averaging
is acceptable in this context. The limits
that Illinois has imposed are sufficiently
stringent that the companies have only
limited latitude to over control at some
facilities in trade for having elevated
emissions at other facilities. The
facilities owned by each company are
sufficiently close to each other, relative
to their distances from the nearest Class
I areas, that modest shifts in emissions
from one facility to another should have
minimal impact on the combined
impact on regional haze at the Class I
areas. Furthermore, regional haze is
evaluated across a considerable number
of days, e.g., the 20 percent of days with
the worst visibility. Therefore, a limit
that allows elevated emissions on
individual days, so long as other days
have lower emissions, should suffice to
address the pertinent measures of
regional haze. Illinois’s limits should
also be adequately enforceable since the
sources at issue are required to conduct
continuous emission monitoring of both
SO, and NOx.
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Dynegy has five facilities with 10
units covered by MPS, including the
three Dynegy Baldwin units that are
subject to BART. Emission reductions
required for seven other Dynegy units
not subject to BART will allow it meet
the MPS reduction requirements. MPS
will reduce emissions from all Dynegy
facilities by 23,831 tons per year (TPY)
of NOx and 47,347 TPY of SO, as
compared to emissions in the 2002 base
year.

Ameren has seven facilities with 21
units covered by MPS. This includes the
subject to BART units: Coffeen units 1
and 2, Duck Creek unit 1, and Edwards
units 2 and 3. Ameren has installed
selective catalytic reduction (SCR) for
NOx control and wet scrubbers to limit
SO, emissions from both Coffeen units.
Duck Creek unit 1 is controlled by low
NOx burners, SCR, and wet scrubbers.
Edwards unit 2 will receive an upgraded
low NOx burner and overfire air (OFA)
to reduce NOx emissions. Edwards unit
3 is already controlled for NOx with low
NOx burners, OFA, and SCR. Ameren
plans to install a new scrubber and
fabric filter at Edwards unit 3.
Company-wide reductions from Ameren
EGUs are projected to be 27,896 TPY
NOx and 131,367 TPY SO, by 2015 and
134,464 TPY of SO, by 2017.

Midwest Generating operates six
facilities with 19 total units that must
comply with CPS, including the
Midwest Generation units subject to
BART: Powerton units 51, 52, 61, and
62; Joliet units 71, 72, 81, and 82; and
Will County unit 4. The four Powerton
units currently have low NOx burners
and OFA. Midwest Generation plans to
add selective non-catalytic reduction
(SNCR) in 2012 to reduce NOx
emissions and flue gas desulfurization
(FGD) in 2013 to cut SO, emissions.
Both control improvements will be
added to all four units. Midwest
Generating’s Joliet facility currently has
low NOx burners and OFA on its four
BART units. SNCR is expected to be
added in 2012 to all four BART units.
Midwest Generating is also planning to
add FGD on units 71, 72, 81, and 82 by
2019. Will County unit 4 is currently
controlled with low NOx burners and
OFA. Midwest Generating plans to
upgrade the NOx control to SNCR in
2012 and to add FGD control by 2019.
CPS will reduce NOx emissions from all
Midwest Generating facilities by 38,155
TPY, while SO, emissions will decrease
by 35,465 TPY in 2015, increasing to a
61,194 TPY reduction in 2019.

A state may opt to implement an
alternate measure rather than requiring
each subject to BART unit to install,
operate, and maintain BART if it
demonstrates that the alternate measure

will achieve greater reasonable progress.
The criteria for the assessment if an
alternative measure demonstrates
greater reasonable progress are provided
in 40 CFR 51.308(e)(2). MPS will reduce
emissions from both subject to BART
and non-BART units at the Ameren and
Dynegy facilities. Similarly, CPS will
require emission reductions from
Midwest Generation’s subject to BART
and non-BART units. Illinois elected to
use MPS and CPS participation as
alternative to requiring BART control on
each of the Ameren, Dynegy, and
Midwest Generation units subject to
BART. Illinois stated that
implementation of the MPS and CPS
emission limits will provide much
deeper NOx and SO; reductions than
implementing BART on the subject to
BART units and thus the alternate will
provide greater reasonable progress.
However, Illinois did not provide an
analysis comparing BART for each
subject unit to the alternative. Illinois
compared the emission reductions from
MPS and CPS to the presumptive BART
emission levels suggested in EPA’s
guidance. EPA generally requires states
to compare the alternative strategy to a
fully analyzed set of BART limits for the
BART-subject units. However, in this
case, the results of such a comparison
are clear even without Illinois
conducting a full BART analysis for
these units. The total NOx emission
reductions due to MPS on Dynegy EGUs
are greater than the base year NOx
emissions from Dynegy’s subject to
BART units. Therefore, the emission
reductions from MPS are greater than
the maximum possible reductions from
the BART units. The same is true for
SO, emissions for the Dynegy EGUs, the
NOx emissions from the Ameren EGUs,
and the SO, emissions from the Ameren
EGUs. Similarly, the total NOx emission
reductions from all Midwest Generating
are greater than the NOx emissions from
the BART units and the same for its SO,
emissions. Therefore, even without a
full analysis of the precise emission
levels that would constitute BART for
the BART-subject units, EPA finds that
the Illinois rules, MPS and CPS, are an
acceptable BART alternative because the
emission reductions are greater than the
reductions that could possibly be
obtained by only requiring BART at the
BART-subject units.

Three other EGUs, owned by two
other utilities Dominion Energy and the
City of Springfield’s City Water, Light,
and Power (CWLP), are not covered by
MPS and CPS but have units subject to
BART. CWLP is a smaller utility with a
total generating capacity of less than 750
MW and Dominion Energy has only one

electric generating facility in Illinois
such that these utilities do not have the
opportunities for multi-plant averaging
of emission limits that the larger
utilities have. Rather than adopting an
alternative program to address the
BART requirements for these two
utilities, Illinois is requiring these
utilities to meet the BART requirements
for the units subject to BART and
establish enforceable emission limits for
SO, and NOx. CWLP’s Dallman and
Lakeside plants, along with Dominion’s
Kincaid plant, have units subject to
BART. Both utilities must reduce
emissions to meet the BART limits. The
emission limits for Dallman units 31
and 32, Lakeside unit 8, and Kincaid
units 1 and 2 are contained in Joint
Construction and Operating permits.
Illinois evaluated potential controls and
what control level the current emission
controls can achieve in setting the
BART emission limits for the CWLP
Dallman and Dominion Kincaid units.

CWLP currently has SCRs and FGD on
Dallman units 31 and 32. As of 2010,
CWLP has been operating the SCRs to
achieve an annual average NOx
emission rate of 0.14 1b/MMBTU on
both Dallman units, combined. The
annual average NOx emission rate will
be limited to 0.12 Ib/MMBTU by 2015
and then further decreased to 0.11 Ib/
MMBTU by 2017 for both units,
combined. CWLP will operate the
controls to achieve an annual average
SO- emissions rate on both Dallman
units, combined, of 0.29 lb/MMBTU by
2012, then reduced to 0.25 Ib/MMBTU
by 2015, and finally to 0.23 Ib/MMBTU
by 2017. lllinois has determined these
emission limits satisfy BART for both
units. CWLP permanently shut down
Lakeside unit 8 in 2009, which is
reflected in the permit.

Dominion’s Kincaid facility operates
SCRs on its units 1 and 2. The permit
for the Kincaid facility limits NOx
emissions to an annual average of 0.07
lb/MMBTU by March 1, 2013, on both
units, combined. Illinois determined the
appropriate SO control system for
Kincaid is a dry sorbent injection
system along with using low sulfur coal.
Ilinois initially gave the Kincaid facility
a SO, emission limit of 0.20 Ib/MMBTU
on both units, but found that a stricter
limit of 0.15 Ib/MMBTU can be
achieved with the control system.
Ilinois thus set the SO, emission limits
for both Kincaid units, combined, at an
annual average emission rate of 0.20 1b/
MMBTU by January 1, 2014, and
reduced the limit further to an annual
average emission rate of 0.15 lb/
MMBTU beginning on January 1, 2017.

Illinois issued the Joint Construction
and Operating permits pursuant to its
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authority in the SIP and submitted the
two permits as part of its Regional Haze
plan to be incorporated into the SIP.
The permits set Federally enforceable
NOx and SO, limits as necessary to
meet the Regional Haze requirements of
the CAA and effectively mandate that
the utilities to run the SCRs year round
and for CWLP to shut down its Lakeside
unit 8.

Two petroleum refineries, the CITGO
and Exxon Mobil refineries, also have
units subject to BART: the CITGO
refinery in Lemont, Illinois and the
Exxon Mobil refinery south of Joliet,
Illinois. Both refineries will be required
to reduce emissions by a Federal
consent decree resolving an
enforcement action brought by EPA
against a number of refineries. The
consent decrees require the CITGO,
Exxon Mobil, and the other refineries to
operate controls at the Best Available
Control Technology level. Illinois
evaluated the subject-to-BART units at
the CITGO and Exxon Mobil refineries.
It found that the NOx and SO, emission
limits on the subject-to-BART units in
the consent decrees satisfy BART.

A consent decree between the United
States and CITGO Petroleum
Corporation was entered in the U.S.
District Court for the Southern District
of Texas on October 6, 2004 (No. H-04—
3883). The consent decree requires the
company to operate SCR and a wet
scrubbing system at its Fluid Catalytic
Cracking Unit (FCCU) that will reduce
NOx emissions by more than 90 percent
and SO; emissions by 85 percent. The
controls on the FCCU will result in a
reduction of NOx emissions from
1,065.7 to 106.6 TPY and SO, emissions
from 10,982.5 to 107.9 TPY by 2013.
CITGO has also added a tail gas
recovery unit that reduces SO,
emissions from its sulfur train units
from 4340.0 to 91.2 TPY, a 98 percent
reduction. The emission controls on all
units at CITGO’s Lemont refinery will
reduce NOx emissions by 1,268 TPY
and SO, emissions by 15,123 TPY.

A consent decree between the United
States and Exxon Mobil Corporation
was entered in the U.S. District Court
for the Northern District of Illinois on
October 11, 2005 (No. O5—-C-5809). The
consent decree for Exxon Mobil requires
SCR operation on its FCCU in addition
to maintenance of the existing wet
scrubbing system. The controls on the
FCCU result in a 1,636.2 TPY decrease
in NOx emissions from 1,818.0 to 181.8
TPY and a 9,667.7 TPY decrease in SO,
emissions from 9,865.0 to 197.3 TPY.
Exxon Mobil also has added a tail gas
recovery unit on its south sulfur
recovery unit. That reduces SO,
emissions by 9,153.8 TPY to 186.8 TPY.

The emission controls at Exxon Mobil’s
Joliet refinery will reduce 1,695 TPY
NOX and 18,821 TPY 802

These two consent decrees are
Federally enforceable and also require
that the refineries submit permit
applications to Illinois to incorporate
the required emission limits into
Federally enforceable air permits (other
than Title V). Therefore, emission limits
established by the consent decrees may
be relied upon by Illinois for addressing
the BART requirement for these
facilities.

Based on modeling, MRPO
determined that the visibility impact of
directly emitted particulate matter from
the facilities with subject to BART units
is minimal. In particular, MRPO
assessed the impact of the directly
emitted particulate matter from all
facilities potentially subject to BART in
the five MRPO states, and found the
impact to be less than 0.5 dv at any
Class I area as compared to natural
background conditions. Illinois
therefore concludes that PM emissions
from its subset of these BART sources
have a negligible visibility impact.
Furthermore, these facilities are already
subject to federally enforceable PM
emission control requirements
mandated by SIP-approved state
particulate matter regulations, so that
there is minimal potential for further
PM emission reductions. Therefore,
based particularly on the substantial
existing controls on these facilities-
fabric filters, electrostatic precipitators,
and cyclones; and the minimal benefits
of further control, Illinois concluded
that BART did not include further
control of PM emissions from these
facilities.

EPA is satisfied with the state’s BART
determinations. The emission limits that
Nlinois adopted generally will require
state-of-the-art emission controls, not
just at the units subject to BART
requirements but also at numerous units
that are not subject to BART. The
Ilinois facilities subject to BART are a
long distance from any Class I area such
that, so the geographical redistributions
of emissions within Illinois do not
significantly affect visibility and the
benefits of alternate control strategies
may be judged simply by comparing the
net emission reductions. The MPS and
CPS provide emission reduction well in
excess of simply implementing BART
on subject units. The reduction in NOx
emissions from the Ameren, Dynegy,
and Midwest Generation units by 2015
from MPS and CPS is expected to be
89,882 TPY. Illinois estimated that
simply implementing BART on the
subject units from these entities would
yield 32,992 TPY of NOx emission

reductions, which is 56,890 TPY less
that from MPS and CPS. Illinois
estimated that implementing BART on
the subject units at Ameren, Dynegy,
and Midwest Generation facilities
would require an 117,252 TPY
reduction in SO, emission, but MPS and
CPS will require a 214,179 TPY SO,
reduction by 2015. Thus, Illinois
estimated that its plan will require
96,927 TPY lower SO, emissions than
simply requiring BART. EPA believes
that Illinois has thereby demonstrated
the emission limits on the subject to
BART units covered by MPS and CPS
satisfy the BART requirements.

Ilinois did not rely on the Clean Air
Interstate Rule (CAIR) for its BART
determinations. Illinois is in the CAIR
region. However, it used its state rules,
permits, and consent decrees to achieve
emission reductions that satisfy BART.
This means that Illinois is not reliant on
CAIR and, thus, it has avoided the
issues of other CAIR region states that
relied on CAIR. For similar reasons,
Illinois’ satisfaction of regional haze
rule requirements is not contingent on
the Transport Rule and thus is not
affected by the stay of that rule.

E. Long-Term Strategy

Under section 169A(b)(2) of the CAA
and 40 CFR 51.308(d), states’ regional
haze programs must include an LTS for
making reasonable progress toward
meeting the national visibility goal.
Ilinois’s LTS must address visibility
improvement for the Class I areas
impacted by Illinois sources. Section
51.308(d)(3) requires that Illinois
consult with the affected states in order
to develop a coordinated emission
management strategy. A contributing
state, such as Illinois, must demonstrate
that it has included, in its SIP, all
measures necessary to obtain its share of
the emissions reductions needed to
meet the RPGs for the Class I areas
affected by Illinois sources. As
described in section IIL.D. of this
proposed rule, the LTS is the
compilation of all control measures
Ilinois will use to meet applicable
RPGs. The LTS must include
enforceable emissions limitations,
compliance schedules, and other
measures as necessary to achieve the
RPGs for all Class I areas affected by
Ilinois emissions.

Ilinois complied with the consulting
requirements by participating in
meetings and conference calls with
affected Class I states and RPOs to
discuss the states’ assessments of
visibility conditions, analyses of
culpability, and possible measures that
could be taken to meet visibility goals.
Illinois engaged in extensive
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consultations with other MRPO states,
including Indiana, Michigan, Ohio, and
Wisconsin. Illinois also consulted with
Arkansas, Kentucky, Minnesota,
Missouri, New Hampshire, New Jersey,
and Vermont. As part of the MRPO,
Illinois participated in inter-RPO
consultation on regional haze. This
consultation is detailed in Chapter 9 of
the state’s plan. EPA finds that the
state’s consultation with Class I states
satisfies applicable consultation
reqluirements.

Illinois’s LTS includes the modeling
and monitoring results on which it
relied to determine its share of emission
reductions necessary to meet the
reasonable progress goals of impacted
Class I areas. This information is
provided in Chapter 9 of the Illinois
regional haze plan. Portions of this
technical work were provided by MRPO
as it worked with other RPOs to provide
this information on Class I areas outside
the Midwest.

At 40 CFR 51.308(d)(3)(v), the RHR
identifies seven factors that a state must
consider in developing its LTS: (A)
Emission reductions due to ongoing
programs; (B) measures to mitigate
impact from construction; (C) emission
limits to achieve the RPG; (D)
replacement and retirement of sources;
(E) smoke management techniques; (F)
Federally enforceable emission limits
and control measures; and (G) the net
effect on visibility due to projected
emission changes over the LTS period.
Illinois considered the seven factors in
developing its LTS. Chapter 8 of the
Ilinois regional haze plan provides a
full analysis of each factor.

Ilinois relied on MRPO’s modeling
and analysis along with its emission
information in developing a LTS.
Illinois considered the factors set out in
51.308(d)(3)(v) in developing its LTS.
Based on these factors and the MRPO’s
technical analysis, in conjunction with
RPGs that were set by the pertinent
Class I states in consultation with
Ilinois and other contributing states,
Ilinois concludes that existing control
programs, together with the BART
controls described above, address
Mlinois’s impact on Class I areas. This
is because the combination of the
existing controls and the BART controls
suffice to meet the impacted Class I
areas’ RPGs by 2018. These existing
control programs include Federal motor
vehicle emission control program,
reformulated gasoline, emission limits
for area sources of VOCs, Title IV, the
NOx SIP Call, NOx Reasonable
Achievable Control Technology,
Maximum Achievable Control
Technology standards, and Federal non-
road standards for construction

equipment and vehicles. As discussed
in prior sections, implementation of the
existing control programs,
supplemented by the control measures
in the submission that require power
plant and petroleum refinery emission
reductions, will satisfy the LTS
requirements because, for reasons
discussed above, the expected emission
reductions will meet requirements both
to provide for BART and to provide
emission reductions in Illinois that, in
combination with emission reductions
elsewhere, should improve visibility
sufficiently for the pertinent Class I
areas to meet their RPGs.

Nlinois assessed all point sources in
the state that emit at least 1,000 TPY of
NOx and SO combined and are more
than 100 km from a Class I area to
determine if the sources could
potentially affect visibility in a Class I
area. The assessment followed EPA
guidance in calculating the ratio of
emission rate in TPY (Q) to the distance
to the nearest Class I area (d). The
exclusions also followed guidance.
Illinois found 15 facilities with a Q/d
ratio equal to and greater than 10, EPA’s
recommended threshold. The results of
the Q/d assessment are found in Table
8.1 in the Illinois TSD. Illinois found
that it expects the implementation of
existing control measures will result in
emission reductions from the 15
facilities. As such, Illinois believes that
the expected emission reductions will
ensure reasonable progress.

F. Monitoring Strategy

Nlinois maintains a monitoring
network that provides data to analyze
air quality problems including regional
haze. Illinois’s monitoring network
includes State and Local Air Monitoring
Sites (SLAMS), Special Purpose
Monitors (SPM), Photochemical
Assessment Monitoring Sites (PAMS),
and PM, s speciation sites. Illinois does
not operate any sites under the
IMPROVE program, but does have a site
in Bondville, Illinois that monitors
using the IMPROVE procedure method.
Illinois is required under 40 CFR
51.308(d)(4) to have procedures for
using the monitoring data to determine
the contribution of emissions from
within the state to affected Class I areas.
Ilinois developed procedures in
conjunction with the MRPO. The
procedures are detailed in the MRPO
TSD. EPA finds that Illinois’s regional
haze plan meets the monitoring
requirements for the RHR and that
Illinois’s network of monitoring sites is
satisfactory to measure air quality and
assess its contribution to regional haze.

G. Federal Land Manager Consultation

Illinois was required to consult with
the FLMs under 40 CFR 51.308(i).
Nlinois consulted with the FLMs
electronically and by telephone. The
FLMs were also included in discussions
with Hlinois during MRPO conference
calls and meetings. A draft regional haze
plan was submitted for FLMs comments
on August 6, 2009. Illinois then
provided the FLMs a revised regional
haze plan on October 7, 2010 for review.
That provided the FLMs enough time to
comment prior to the December 6, 2010,
public hearing on the regional haze
plan. Illinois has included comments
from the FLMs in Attachment 9 to its
regional haze plan, a document
providing the comments Illinois
received and its responses. The state has
committed to consulting the FLMs on
future SIP revisions and progress
reports.

H. Comments

Ilinois took comments on its
proposed regional haze plan. It held a
public hearing on December 6, 2010.
The public comment period ended on
January 5, 2011. Evidence of the public
notice and evidence of the public
hearing were submitted to EPA.

Ilinois’s submission includes a
document, Attachment 9, which
summarized the comments it received
from both the FLMs and from the public
and provides its responses to the
comments. The state revised portions of
its plan based on the comments to
correct errors and clarify portions that
caused confusion. Illinois responded to
other comments without revising its
plan. EPA concludes that Illinois has
satisfied the requirements from 40 CFR
Part 51, Appendix V to provide
evidence that it gave public notice, took
comments, and that it compiled and
responded to comments.

V. What action is EPA taking?

EPA is proposing to approve revisions
to the Illinois SIP, submitted on June 24,
2011, addressing regional haze for the
first implementation period. The
revisions address CAA and regional
haze rule requirements for states to
remedy any existing anthropogenic and
prevent future impairment of visibility
at Class I areas. EPA finds that Illinois
has satisfied all the requirements and,
thus, is proposing approval of the
regional haze plan. EPA is also
proposing to approve two state rules,
MPS and CPS, and incorporating two
permits, issued to City Water, Light, &
Power and to Dominion Energy, into the
SIP.
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VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.
Dated: January 17, 2012.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 20121606 Filed 1-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2011-0080; FRL-9622-7]
Approval and Promulgation of Air

Quality Implementation Plans; Indiana;
Regional Haze

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a limited
approval of revisions to the Indiana
State Implementation Plan (SIP)
addressing regional haze for the first
implementation period. Indiana
submitted its regional haze plan on
January 14, 2011, and supplemented it
on March 10, 2011. The Indiana regional
haze plan addresses the requirements of
the Clean Air Act (CAA or Act) and
Regional Haze Rule (RHR) requirements
for states to remedy any existing and
prevent future anthropogenic
impairment of visibility in mandatory
Class I areas caused by emissions of air
pollutants from numerous sources
located over a wide geographic area
(also referred to as the “regional haze
program’’). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. EPA is
proposing a limited approval of these
SIP revisions to implement the regional
haze requirements for Indiana on the
basis that the revisions, as a whole,
strengthen the Indiana SIP. In a separate
action, EPA has previously proposed a
limited disapproval of the Indiana
regional haze SIP because of the
deficiencies in Indiana’s regional haze
SIP submittal arising from the remand
by the U.S. Court of Appeals for the
District of Columbia (D.C. Circuit) to
EPA of the Clean Air Interstate Rule
(CAIR). Consequently, we are not
proposing to take action in this notice
to address the state’s reliance on CAIR
to meet certain regional haze
requirements.

DATES: Comments must be received on
or before February 27, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2011-0080, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: blakley.pamela@epa.gov.

3. Fax: (312) 692—-2450.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Pamela Blakley,
Chief, Control Strategies Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Nlinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2011—
0080. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ‘““anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD—ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
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encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I of
the SUPPLEMENTARY INFORMATION section
of this document.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Charles
Hatten, Environmental Engineer, at
(312) 886—6031 before visiting the
Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Charles Hatten, Environmental
Engineer, Control Strategy Section, Air
Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—-6031,
hatten.charles@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What should I consider as I prepare my
comments for EPA?

II. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

B. Requirements of the CAA and EPA’s
RHR

C. Roles of Agencies in Addressing
Regional Haze

III. What are the requirements for regional

haze SIPs?

A. The CAA and the RHR

B. Determination of Baseline, Natural, and
Current Visibility Conditions

C. Determination of RPGs

D. BART

E. LTS

F. Coordinating Regional Haze and RAVI
LTS

G. Monitoring Strategy and Other
Implementation Plan Requirements

H. Consultation With States and Federal
Land Managers (FLMs)

IV. What is the relationship of the CAIR and
the transport rule to the regional haze
requirements?

A. Overview of EPA’s CAIR

B. Remand of the CAIR

C. Regional Haze SIP Elements Potentially
Affected by the CAIR Remand and
Promulgation of Transport Rule

V. What is EPA’s analysis of Indiana’s
regional haze plan?
A. Rationale and Scope of Proposed
Limited Approval
VI. Statutory and Executive Order Reviews

I. What should I consider as I prepare
my comments for EPA?

When submitting comments,
remember to:

1. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

2. Follow directions—EPA may ask
you to respond to specific questions or
organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

3. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

4. Describe any assumptions and
provide any technical information and/
or data that you used.

5. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

6. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

7. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

8. Make sure to submit your
comments by the comment period
deadline identified.

II. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities that are located
across a broad geographic area and emit
fine particles (PM.s) (e.g., sulfates,
nitrates, organic particles, elemental
carbon, and soil dust) and its
precursors—sulfur dioxide (SO>),
nitrogen oxides (NOx), and in some
cases ammonia (NHs) and volatile
organic compound (VOCs). Fine particle
precursors react in the atmosphere to
form fine particulate matter. Aerosol
PM, s impairs visibility by scattering
and absorbing light. Visibility
impairment reduces the clarity and
distance one can see. PM, s can also
cause serious health effects and
mortality in humans and contributes to
environmental effects such as acid
deposition and eutrophication.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution

occurs virtually all the time at most
national park and wilderness areas. The
average visual range, the distance at
which an object is barely discernable, in
many Class I areas® in the western
United States is 100-150 kilometers.
That is about one-half to two-thirds of
the visual range that would exist
without anthropogenic air pollution. In
the eastern and Midwestern Class I areas
of the United States, the average visual
range is generally less than 30
kilometers, or about one-fifth of the
visual range that would exist under
estimated natural conditions. See 64 FR
35715 (July 1, 1999).

B. Requirements of the CAA and EPA’s
RHR

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I areas
which impairment results from
manmade air pollution.” On December
2, 1980, EPA promulgated regulations to
address visibility impairment in Class I
areas that is “reasonably attributable” to
a single source or small group of sources
known as, “‘reasonably attributable
visibility impairment” (RAVI). See 45
FR 80084. These regulations, codified at
40 CFR part 50, subpart P, represented
the first phase in addressing visibility
impairment. EPA deferred action on
regional haze that emanates from a
variety of sources until monitoring,
modeling, and scientific knowledge
about the relationships between
pollutants and visibility impairment
were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze, the RHR, on July

1 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
Interior, promulgated a list of 156 areas where
visibility is identified as an important value. 44 FR
69122 (November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “‘mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area” in this action, we mean a ‘“‘mandatory
Class I Federal area.”
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1, 1999 (64 FR 35713). The RHR, which
amends 40 CFR part 50, subpart P,
revised the existing visibility
regulations to integrate provisions
addressing regional haze impairment
and established a comprehensive
visibility protection program for Class I
areas. The subpart P requirements for
regional haze, found at 40 CFR 51.308
and 51.309, are included in EPA’s
visibility protection regulations at 40
CFR 51.300-309. Some of the main
elements of the regional haze
requirements are summarized in section
III. The requirement to submit a regional
haze SIP applies to all 50 states, the
District of Columbia, and the Virgin
Islands.2

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments, and various
Federal agencies. Pollution affecting the
air quality in Class I areas can be
transported over long distances, even
hundreds of kilometers. Therefore, to
effectively address the problem of
visibility impairment in Class I areas,
states need to develop strategies in
coordination with one another, taking
into account the effect of emissions from
one jurisdiction on the air quality in
another state.

EPA has encouraged the states and
tribes to address visibility impairment
from a regional perspective because the
pollutants that lead to regional haze can
originate from sources located across
broad geographic areas. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues in their geographical area.
The five RPOs are the Mid-Atlantic and
Northeastern Visibility Union (MANE—
VU) for the Northeastern states, the
Visibility Improvement State and Tribal
Association of the Southeast (VISTAS),
the Midwest Regional Planning
Organization (MRPO), the Central
Regional Air Planning Association
(CENRAP), and Western Regional Air
Partnership (WRAP). The RPOs first
evaluated technical information to
better understand how their states and
tribes impact Class I areas across the
country and then pursued the
development of regional strategies to
reduce PM, s emissions and other
pollutants leading to regional haze.

2 Albuquerque/Bernalillo County in New Mexico
must also submit a regional haze SIP to completely
satisfy the requirements of section 110(a)(2)(D) of
the CAA for the entire State of New Mexico under
the New Mexico Air Quality Control Act (section
74-2-4).

The State of Indiana participated in
the planning efforts of the MRPO. The
MRPO is a collaborative effort of state
governments, tribal governments, and
various Federal agencies established to
initiate and coordinate activities
associated with the management of
regional haze, visibility and other air
quality issues inside the borders of the
five States of Illinois, Indiana, Michigan,
Ohio, and Wisconsin. Members of
MRPO include the five states, the
Federal Land Managers (U.S. National
Park Service, U.S. Fish & Wildlife
Service, and U.S. Forest Service), and
EPA.

III. What are the requirements for
regional haze SIPs?

A. The CAA and the RHR

Regional haze SIPs must assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. Section
169A of the CAA and EPA’s
implementing regulations require states
to establish long-term strategies (LTS)
for making reasonable progress toward
meeting this goal. Plans must also give
specific attention to certain stationary
sources that were in existence on
August 7, 1977, but were not in
operation before August 7, 1962, and
require these sources, where
appropriate, to install best available
retrofit technology (BART) for the
purpose of reducing visibility
impairment. The specific regional haze
SIP requirements are discussed in
further detail below.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview 3
(dv) as the principal metric or unit for
expressing visibility impairment. This
visibility metric expresses uniform
changes in haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility
expressed in deciviews is determined by
using air quality measurements to
estimate light extinction and then
transforming the value of light
extinction using a logarithm function.
The deciview is a more useful measure
for tracking progress in improving
visibility than light extinction itself
because each deciview change is an
equal incremental change in visibility
perceived by the human eye. Most
people can detect a change in visibility
at one deciview.

3The preamble to the RHR provides additional
details about the deciview. 64 FR 35714, 35725
(July 1, 1999.)

The deciview is used in expressing
reasonable progress goals (RPGs),
defining baseline, current, and natural
conditions, and tracking changes in
visibility. The regional haze SIPs must
contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by anthropogenic
air pollution. The national goal is a
return to natural conditions such that
anthropogenic sources of air pollution
would no longer impair visibility in
Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437) and as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
regional haze SIP is submitted and at
the progress review every five years,
midway through each 10-year
implementation period. The RHR
requires states with Class I areas (Class
I states) to determine the degree of
impairment in deciview for the average
of the 20 percent least impaired (best)
and 20 percent most impaired (worst)
visibility days over a specified time
period at each of its Class I areas. Each
state must also develop an estimate of
natural visibility conditions for the
purpose of comparing progress toward
the national goal. Natural visibility is
determined by estimating the natural
concentrations of pollutants that cause
visibility impairment and then
calculating total light extinction based
on those estimates. EPA has provided
guidance to states regarding how to
calculate baseline, natural, and current
visibility conditions in documents
titled, EPA’s Guidance for Estimating
Natural Visibility conditions under the
Regional Haze Rule, September 2003,
(EPA-454/B—03-005 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_envcurhr_gd.pdf) (hereinafter
referred to as “EPA’s 2003 Natural
Visibility Guidance”) and Guidance for
Tracking Progress Under the Regional
Haze Rule (EPA-454/B—03-004
September 2003 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_tpurhr gd.pdf)) (hereinafter referred
to as “EPA’s 2003 Tracking Progress
Guidance”).

For the first regional haze SIP, the
“baseline visibility conditions” are the
starting points for assessing ““‘current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20 percent
best days and 20 percent worst days for
each calendar year from 2000 to 2004.
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Using monitoring data for 2000 through
2004, states are required to calculate the
average degree of visibility impairment
for each Class I area, based on the
average of annual values over the five-
year period. The comparison of initial
baseline visibility conditions to natural
visibility conditions indicates the
amount of improvement necessary to
attain natural visibility, while
comparisons of future conditions
against baseline conditions will indicate
the amount of progress made. In general,
the 2000 to 2004 baseline period is
considered the time from which
improvement in visibility is measured.

C. Determination of RPGs

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
states that establish two distinct RPGs,
one for the best days and one for the
worst days for every Class I area for each
approximately 10-year implementation
period. The RHR does not mandate
specific milestones or rates of progress,
but instead calls for states to establish
goals that provide for “‘reasonable
progress’’ toward achieving natural
visibility conditions. In setting RPGs,
states must provide for an improvement
in visibility for the worst days over the
approximately 10-year period of the SIP
and ensure no degradation in visibility
for the best days.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in section 169A of the CAA
and in EPA’s RHR at 40 CFR
51.308(d)(1)(1)(A): (1) The costs of
compliance; (2) the time necessary for
compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and (4) the remaining
useful life of any potentially affected
sources. The state must demonstrate in
its SIP how these factors are considered
when selecting the RPGs for the best
and worst days for each applicable Class
I area. States have considerable
flexibility in how they take these factors
into consideration, as noted in EPA’s
Guidance for Setting Reasonable
Progress Goals under the Regional Haze
Program, (“EPA’s Reasonable Progress
Guidance”), July 1, 2007, memorandum
from William L. Wehrum, Acting
Assistant Administrator for Air and
Radiation, to EPA Regional
Administrators, EPA Regions 1-10 (pp.
4-2, 5-1). In setting the RPGs, states
must also consider the rate of progress
needed to reach natural visibility
conditions by 2064 (“uniform rate of
progress” or “glide path”) and the
emissions reduction needed to achieve

that rate of progress over the 10-year
period of the SIP. In setting RPGs each
state with a Class I areas (Class I state)
must also consult with potentially
contributing states that may affect
visibility impairment at the Class I
areas. See 40 CFR 51.308(d)(1)(iv).

D. BART

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain older large stationary
sources to address visibility impacts
from these sources. Specifically, CAA
section 169A(b)(2)(A) requires states to
revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal including a requirement
that certain categories of existing major
stationary sources 4 built between 1962
and 1977 procure, install, and operate
BART as determined by the state. Under
the RHR, the state can require source-
specific BART controls, but it also has
the flexibility to adopt an alternative
such as an emissions trading program or
alternate control providing greater
progress towards improving visibility
than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR part 51 (BART
Guidelines) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. (70 FR 39104) A state
must use the approach in the BART
Guidelines in making a BART
determination for a fossil fuel-fired
electric generating unit (EGUs) with
total generating capacity in excess of
750 megawatts. States are encouraged,
but not required, to follow the BART
Guidelines in making BART
determinations for other sources.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO, NOx, and PM. EPA
has stated that states should use their
best judgment in determining whether
VOC and NH; emissions impair
visibility in Class I areas.

Under the BART Guidelines, states
may select an exemption threshold
value for their BART modeling, below
which a BART-eligible source would
not be expected to cause or contribute
to visibility impairment in any Class I
area. The state must document this
exemption threshold value in the SIP

4The set of “‘major stationary sources” potentially
subject to BART is listed in CAA section 169A(g)(7).

and must state the basis for its selection
of that value. The exemption threshold
set by the state should not be higher
than 0.50 dv. Any source with
emissions that model above the
threshold value would be subject to a
BART determination review. The BART
Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual source’s
impact.

The state must identify potential
BART sources in its SIP, described as
“BART-eligible sources” in the RHR,
and document its BART control
determination analyses. In making
BART determinations, section
169A(g)(2) of the CAA requires the state
to consider the following factors: (1) The
costs of compliance; (2) the energy and
non-air quality environmental impacts
of compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source, and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology.

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. The BART
controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of EPA approval of the
state’s regional haze SIP. See CAA
section 169(g)(4); 40 CFR
51.308(e)(1)(iv). In addition to what is
required by the RHR, general SIP
requirements mandate that the SIP must
also include all regulatory requirements
related to monitoring, recordkeeping,
and reporting for the BART controls on
the source.

The RHR also allows states to
implement an alternative program in
lieu of BART if desired so long as the
alternative program can be
demonstrated to achieve greater
progress toward the national visibility
goal than implementing BART controls.
EPA made such a demonstration for
CAIR under regulations issued in 2005
revising the regional haze program. 70
FR 39104 (July 6, 2005). EPA’s
regulations provide that states
participating in the CAIR cap-and trade
program under 40 CFR part 96 pursuant
to an EPA-approved CAIR SIP or which
remain subject to the CAIR Federal
Implementation Plan (FIP) in 40 CFR
part 97 need not require affected BART-
eligible EGUs to install, operate, and
maintain BART for emissions of SO,
and NOx. 40 CFR 51.308(e)(4). Since
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CAIR is not applicable to emissions of
PM, states were still required to conduct
a BART analysis for PM emissions from
EGUs subject to BART for that pollutant.

CAIR was later found to be
inconsistent with the requirements of
the CAA and the rule was remanded to
EPA. See North Carolina v. EPA, 550
F.3d 1176 (DC Cir. 2008). The court left
CAIR in place until the Agency replaced
it. EPA replaced CAIR with the
Transport Rule in August 2011.

On December 30, 2011, EPA proposed
to find that the trading programs in the
Transport Rule would achieve greater
reasonable progress towards the
national goal than would be obtained by
implementing BART for SO, and NOx
for BART-subject EGUs in the area
subject to the Transport Rule. 76 FR
82219. Based on that proposed finding,
EPA also proposed to revise the RHR to
allow states, including Indiana, to meet
the requirements of an alternative
program in lieu of BART by
participation in the trading programs
under the Transport Rule. The
Transport Rule is not applicable to
emissions of PM, so states would still be
required to conduct a BART analysis for
PM emissions from EGUs subject to
BART for that pollutant. EPA has not
taken final action on that rule.

E. LTS

Consistent with the requirement in
section 169A(b) of the CAA that states
include in their regional haze SIP a 10
to 15-year strategy for making
reasonable progress, section 51.308(d)(3)
of the RHR requires that states include
an LTS in their regional haze SIPs. The
LTS is the compilation of all control
measures a state will use during the
implementation period of the specific
SIP submittal to meet applicable RPGs.
The LTS must include enforceable
emissions limitations, compliance
schedules, and other measures as
necessary to achieve the RPGs for all
Class I areas within or affected by
emissions from the state. 40 CFR
51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another state, the
RHR requires the impacted state to
coordinate with the contributing states
in order to develop coordinated
emissions management strategies. 40
CFR 51.308(d)(3)(i). In such cases, the
contributing state must demonstrate that
it has included in its SIP all measures
necessary to obtain its share of the
emission reductions needed to meet the
RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional

consultations between states may be
required to address interstate visibility
issues sufficiently.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, states must
describe how each of the following
seven factors listed below are taken into
account in developing their LTS. The
seven factors are: (1) Emission
reductions due to ongoing air pollution
control programs, including measures to
address RAVI; (2) measures to mitigate
the impacts of construction activities;
(3) emissions limitations and schedules
for compliance to achieve the RPG; (4)
source retirement and replacement
schedules; (5) smoke management
techniques for agricultural and forestry
management purposes including plans
as currently exist within the state for
these purposes; (6) enforceability of
emissions limitations and control
measures; and (7) the anticipated net
effect on visibility due to projected
changes in point, area, and mobile
source emissions over the period
addressed by the LTS. 40 CFR
51.308(d)(3)(v).

F. Coordinating Regional Haze and
RAVILTS

As part of the RHR, EPA revised 40
CFR 51.306(c), regarding the LTS for
RAVI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the state’s first plan addressing
regional haze visibility impairment in
accordance with 40 CFR 51.308(b) and
(c). The state must revise its plan to
provide for review and revision of a
coordinated LTS for addressing RAVI
and regional haze on or before this date.
It must also submit the first such
coordinated LTS with its first regional
haze SIP. Future coordinated LTSs, and
periodic progress reports evaluating
progress towards RPGs, must be
submitted consistent with the schedule
for SIP submission and periodic
progress reports set forth in 40 CFR
51.308(f) and 51.308(g), respectively.
The periodic review of a state’s LTS
must report on both regional haze and
RAVI impairment and be submitted to
EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

40 CFR 51.308(d)(4) includes the
requirement for a monitoring strategy
for measuring, characterizing, and
reporting of regional haze visibility
impairment that is representative of all
mandatory Class I areas within the state.

The strategy must be coordinated with
the monitoring strategy required in 40
CFR 51.305. Compliance with this
requirement may be met through
participation in the IMPROVE network,
meaning that the state reviews and uses
monitoring data from the network. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether RPGs will be met.
The monitoring strategy is due with the
first regional haze SIP and it must be
reviewed every five years.

The SIP must also provide for the
following:

¢ Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas
both within and outside the state;

¢ Procedures for using monitoring
data and other information in a state
with no mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas in
other states;

e Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the state, and where possible in
electronic format;

e A statewide inventory of emissions
of pollutants that are reasonably
anticipated to cause or contribute to
visibility impairment in any Class I area.
The inventory must include emissions
for a baseline year, emissions for the
most recent year with available data,
and future projected emissions. A state
must also make a commitment to update
the inventory periodically; and

e Other elements including reporting,
recordkeeping, and other measures
necessary to assess and report on
visibility.

The RHR requires control strategies to
cover an initial implementation period
extending to the year 2018 with a
comprehensive reassessment and
revision of those strategies, as
appropriate, every 10 years thereafter.
Periodic SIP revisions must meet the
core requirements of 40 CFR 51.308(d)
with the exception of BART. The
requirement to evaluate sources for
BART applies only to the first regional
haze SIP. Facilities subject to BART
must continue to comply with the BART
provisions of 40 CFR 51.308(e), as noted
above. Periodic SIP revisions will assure
that the statutory requirement of
reasonable progress will continue to be
met.
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H. Consultation With States and Federal
Land Managers(FLMs)

The RHR requires that states consult
with FLMs before adopting and
submitting their SIPs. 40 CFR 51.308(i).
States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the SIP. This
consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the RPGs and on the development
and implementation of strategies to
address visibility impairment. Further, a
state must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures
for continuing consultation between the
state and FLMs regarding the state’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

IV. What is EPA’s analysis of Indiana’s
regional haze plan?

Indiana submitted its regional haze
plan on January 14, 2011, and
supplemented it on March 10, 2011.

A. Affected Class I Areas

States are required to address regional
haze affecting Class I areas within a
state and in Class I areas outside the
state that may be affected by that state’s
emissions. Indiana does not have any
Class I areas within its borders, but has
been identified as influencing the
visibility impairment of Class I areas in
other nearby states. Indiana is
responsible for developing a regional
haze SIP that addresses its visibility
impairment on Class I areas it may affect
describing its LTS, its role in the
consultation processes, and how the SIP
meets other elements in EPA’s RHR.
Since Indiana does not have any Class
I areas within its borders, and has no
sources that have been identified as
causes of RAVI, however, Indiana is not
required to address the following
Regional Haze SIP elements: (1)
Calculation of baseline and natural
visibility conditions; (2) establishment
of reasonable progress goals; (3)
monitoring requirements, and (4) RAVI
requirements.

Indiana reviewed technical analyses
conducted by MRPO and other RPOs to
determine what Class I areas are affected
by Indiana’s emissions. MPRO
conducted both a back trajectory

analysis and modeling to determine the
affects of its states’ emissions. Indiana
also used assessments by MANE-VU,
VISTAS, and a joint state assessment by
Arkansas and Missouri, each of which
identified states having non-de minimus
impacts on specified Class I areas. The
following are Class I areas identified as
being affected by Indiana sources:

Southeastern U.S. (VISTAS)—Sipsey
Wilderness Area, Alabama; Mammoth
Cave National Park, Kentucky; Great
Smoky Mountains National Park,
North Carolina and Tennessee; James
River Face Wilderness Area, Virginia
(VA); Shenandoah National Park, VA;
and Dolly Sods/Otter Creek
Wilderness Areas, West Virginia
(WVA)

Eastern U.S. MANE-VU)—Acadia
National Park, Maine; Moosehorn
Wilderness Area, Maine; Great Gulf
Wilderness Area, New Hampshire;
Brigantine Wilderness Area, New
Jersey; and Lye Brook Wilderness
Area, Vermont

North Central U.S. (MRPO and
CENRAP)—Isle Royale National Park,
Michigan (MI); Seney National
Wildlife Refuge, MI; Boundary Waters
Canoe Area Wilderness Area,
Minnesota (MN); and Voyageurs
National Park, MN

South Central U.S. (CENRAP)—
Hercules-Glades Wilderness Area,
Missouri (MO); Mingo Wilderness
Area, MO; Caney Creek Wilderness
Area, Arizona (AR); and Upper
Buffalo Wilderness Area, AR

Appendix 1 of Indiana’s Regional
Haze SIP contains a list of these Class
I areas for all the Midwest states, and
the analyses performed to assess the
impact from Indiana sources compiled
by the MRPO. Class I areas outside the
areas listed above were not analyzed
further, as there were no significant
impacts from Indiana sources shown.
Further, no impacts were noted in the
WRAP states.

B. Determination of Baseline, Current,
and Natural Conditions

The RHR requires Class I states to
estimate the baseline, natural and
current visibility conditions of those
Class I areas. See 40 CFR 51.308(d)(2).
There are no Class I areas within the
State of Indiana. Therefore, this element
does not apply to Indiana.

C. RPGs

Class I states must set RPGs that
achieve reasonable progress toward
achieving natural visibility conditions.
Indiana does not have any Class I areas,
so it does not need to set any RPGs. 40
CFR 51.308(d)(1). The states with Class

I areas took the lead in establishing
RPGs. Indiana consulted with Class I
states by participating in the discussions
(meetings and conference calls) with
MRPO and RPOs outside the Midwest to
ensure it achieves its share of emission
reductions as those Class I states
determine RPGs. In Appendix 9c, of
Indiana’s Regional Haze SIP, the Lake
Michigan Air Directors Consortium
(LADCO) document ‘“‘Reasonable
Progress for Class I Areas in the
Northern Midwest—Factor Analysis”
(July 18, 2007), addresses factor analysis
to establish RPG toward achieving
natural visibility conditions in
mandatory Class I areas. In addition,
Appendix 9b of LADCO’S Technical
Support Document “Regional Air
Quality Analyses for Ozone, PM, s, and
Regional Haze: Final Technical Support
Document,” provides additional
information related to Indiana’s
emissions and visibility contributions
and a detailed discussion of the
measures needed to achieve Indiana’s
share of emission reductions. Indiana
has satisfied this requirement.

D. BART

Indiana began the BART rulemaking
process in August 2006. Following its
rulemaking, which included the notices
of hearings and comments, Indiana
adopted 326 Indiana Administrative
Code (IAC), Article 26, Rule 1, Best
Available Retrofit Technology, on
October 3, 2007; it became effective
February 22, 2008.

Indiana conducted a BART analysis
using the criteria in the BART
Guidance. Using available source
emissions and construction date
information, Indiana developed a list of
32 BART-eligible sources within the
BART source categories by county.

Indiana then applied the results of the
screening modeling conducted by the
MRPO to determine which BART-
eligible sources have significant impacts
on any Class I area and thus warrant
being subject to BART requirements. In
accordance with EPA’s recommendation
Indiana defined “significant impact” as
an impact of at least 0.5 deciviews. By
this means, Indiana identified the
following non-EGUs as subject to BART:
Alcoa Inc., ESSROC Cement
Corporation, SABIC Innovative Plastics
(formerly GE Plastics), and Mittal Steel
USA Inc.-Burns Harbor. Indiana did not
consider EGUs in its analysis as it
decided to rely on these sources’
participation in the CAIR to address the
BART requirements for SO, and NOx
emissions from these sources, and a
modeling analysis demonstrated that
particulate matter impacts from EGUs at
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Class I areas were insignificant and did
not warrant further control.

Indiana further analyzed the four non-
EGU facilities to determine which
sources are subject to BART. Additional
more refined modeling analyses
submitted for three of the four non-EGU
sources (ESSROC Cement Corporation,
SABIC Innovative Plastics, and Mittal
Steel USA Inc.—Burns Harbor) showed
that they did not contribute significantly
to the visibility impairment at any Class
I areas, so that these sources may be
exempted from the BART requirement
under the regional haze rule. Modeling
of these facilities indicated that just one
source, Alcoa of Warrick County, is
subject to BART.

Alcoa, Inc.—BART Determination and
Modeling Analysis

Indiana submitted a BART analysis,
prepared by Alcoa, which analyzed
BART and alternative BART control

strategies. Before beginning the five
factor case-by-case BART analysis,
Alcoa performed a baseline visibility
impact analysis for each of the years
2001-2003 using the CALPUFF model
with emission rates based on the 24-
hour average actual emissions from the
highest emitting day. The initial
screening model projected the highest
visibility impact at Mammoth Cave
National Park (MCNP). Other Class I
areas screened included Mingo
Wilderness Area, Sipsey Wilderness
Area, Great Smoky Mountains National
Park, Joyce Kilmer—Slick Rock
Wilderness Area, Cohutta Wilderness
Area, and Shining Rock Wilderness
Area. The impact at MCNP exceeded 0.5
dv. Since the visibility impact was
highest at MCNP, the BART analysis
focused on the impact at MCNP.

Alcoa identified 18 ingot furnaces,
three boilers (Boilers #2, #3, and 4), and
five aluminum refining furnaces

(Potlines 2—6) as meeting BART
eligibility criteria. Boilers #2 and #3 are
classified as industrial boilers. Boiler #4
is classified as an EGU, and, under
Indiana’s plan, is addressed by CAIR for
SO, and NOx in conjunction with other
EGUEs in the state. Thus, the BART
analysis for boiler #4 will only address
PM emissions.

After proposing determinations of
BART for its BART-subject units, Alcoa
proposed an alternative strategy which
compensates for less stringent limits at
selected BART-subject units by
imposing more restrictive limits at a
non-BART-subject unit at the facility. In
most respects, Indiana’s SIP submittal
reflects the BART determinations and
the alternative strategy that Alcoa
proposed. Tables 1 and 2 show
summaries of the BART determinations
and the alternative BART control
strategy that Alcoa proposed.

TABLE 1—ALCOA’S PROPOSED BART CONTROL STRATEGY

Emission unit

BART

Alternative BART

Not a BART-subject unit

Potlines (2-6):
—Fugitive emissions:
PM

ESP
Wet FGD with 92% emission reduction efficiency ...
LNB with staged OFA
ESP

NO add-on CONtrOl .....cccuiiiiiiiiieeee e
Gas treatment system followed by fabric filter
Limit anode grade coke to 3% sulfur
No add-on control
No add-on control

Electrostatic Precipitator (ESP).

Wet Flue Gas Desulfurization (FGD) with 91% emission
reduction efficiency.

Low NOx Burners (LNB) with staged over-fire air
(OFA).

ESP.

Wet FGD with 90% emission reduction efficiency.
LNB with staged over-fire air OFA.

ESP.

No add-on control.

Gas treatment system followed by fabric filter.
Limit anode grade coke to 3.5% sulfur.

No add-on control

No add-on control.

TABLE 2—ALCOA’S PROPOSED BART EMISSION LIMITS

Emission unit

Emission limit

Compliance demonstration method

Boiler 1

NOx
Boilers 2 and 3:
PM (filterable)

Boiler 4:
PM (filterable and sul-
furic acid).
Potlines (2-6):
PM (filterable)

Not a Bart-eligible unit.
0.03 Ib/MMBtu, 24-hour daily average

91% reduction, 24-hour daily average

0.38 Ib/MMBtu, 24-hour daily average

0.03 Ib/MMBtu, 24-hour daily average

90% reduction, 24-hour daily average

0.38 Ib/MMBtu, 24-hour daily average

0.1 Ib/MMBtu

0.005 grains/scf, 24-hour daily average

Continuous emission monitoring system (CEMS) at the
scrubber outlet according to 40 CFR part 60, fol-
lowing Appendix B, PS—11.

CEMS at the scrubber inlet and outlet according to 40
CFR part 60, following Appendix B, PS-2.

CEMS at the scrubber outlet following PS-2.

CEMS at the scrubber outlet according to 40 CFR part
60, following Appendix B, PS—-11.

CEMS at the scrubber inlet and outlet according to 40
CFR part 60, following Appendix B, PS-2.

CEMS at the scrubber outlet following PS-2.

40 CFR part 60, Appendix A, Method 5.

40 CFR part 60, Appendix A, Method 5.
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TABLE 2—ALCOA’S PROPOSED BART EMISSION LiMITS—Continued

Emission unit

Emission limit

Compliance demonstration method

The sulfur content in each monthly baked anode com-
posite shall not exceed 2.919%, provided however
that hourly SO, emissions from the potlines shall not
exceed 1,456 Ibs/hr on a combined basis, and deter-
mined on a monthly basis.

ASTM D3177-02, modified by adding saturated bro-
mine water before the pH adjustment. Alternatively,
determination of sulfur content by x-ray fluorescence.

As shown in Tables 1 and 2, Alcoa
recommended that it be subject to an
alternative set of control requirements
in lieu of being required to implement
BART at each BART-subject unit. This
alternative would provide additional
control of emissions from boiler #1
beyond that required in the baseline
years, sufficient to compensate for
allowing more SO, emissions from the
potlines and from boilers #2 and #3.
Thus, Indiana determined SO, BART
(utilizing wet limestone flue gas
desulfurization) for Boilers #2 and #3 as
92 percent reduction, but it adopted
requirements to control SO, emissions
from these boilers by 90% as an
alternative. According to the discussion
in Chapter 8, and Appendix 5, of the
State of Indiana Regional Haze SIP,
Indiana determined that BART for the
potlines consists of the use of anode
grade coke containing 3 percent sulfur,
which is higher than the current Indiana
rule that limits sulfur in the coke to no
more than 2 percent. The alternative
strategy recommended by Alcoa allows
the use of coke containing 3.5 percent
sulfur. To compensate for these less
stringent limits, Alcoa’s alternative
strategy requires that the source control
SO, emissions from Boiler #1 by 91
percent and control NOx emissions to
meet limit of 0.38 pounds/Million
British thermal units (Ibs/MMBtu) for
boilers #1, i.e., the same limit as applies
to boilers #2 and #3 (utilizing low NOx
burners and over-fire air). For
particulate emissions, Indiana
determined that BART represents use of
electrostatic precipitators with an
emission limit equal to 0.03 lbs/MMBtu
for boilers #2 and #3. Indiana
determined that the particulate emission
limit representing BART for boiler #4 is
0.015 lbs/MMBtu, with an alternative
limit for this boiler as 0.10 Ibs/MMBtu.

Indiana’s submittal nominally follows
Alcoa’s recommendation. Nevertheless,
Indiana’s submittal does not change the
SO, emission limits that apply to
Alcoa’s potlines. Therefore, EPA views
Indiana’s submittal as mandating a
BART strategy for Alcoa that in fact
includes status quo limits of potline SO,
emissions.

In any case, EPA does not agree that
an increase in sulfur content of coke

used in the potlines at Alcoa’s Warrick
County facility, as opposed to a decrease
in the sulfur content and thus in the
emissions from these units, represents
BART at these units. Furthermore,
neither the company nor the state has
provided evidence that this relaxation of
limits on SO, emissions from these
units does not interfere with attainment
and maintenance of applicable SO, air
quality standards, in contravention of
Clean Air Act section 110(1). On the
other hand, Indiana’s submittal contains
no rule revisions or permit provisions
that would in fact implement any
relaxation of limits on the SO,
emissions from these units. Therefore,
notwithstanding the discussion
suggesting that Indiana supports an
increase in these limits, the actual plan
reflects continuation of the existing
limits without relaxation. That is, EPA
considers Indiana’s regional haze plan
to reflect the current SO, emission
limits for the potlines, not the relaxed
limits discussed in Indiana’s submittal.
For each potline #2—6 the S0, emission
limit is 195.2 pounds/hour at the stack,
and 21.7 pounds/hour for each roof
monitor associated with the potline.

Viewing Indiana’s plan in that
manner, EPA is satisfied with Indiana’s
alternative strategy for Alcoa. Modeling
conducted by Indiana shows that the
alternative achieves greater visibility
improvement than BART, equal to 75
percent more reduction in deciviews
over the baseline. The alternative BART,
though it achieves greater reductions in
all pollutants (PM, SO,, and NOx); and
most notably achieves significantly
higher reductions in SO, emissions,
equal to approximately 21,600 tons
more than BART. The resulting
emission limits are adopted by Indiana
into the Indiana’s regional haze SIP
submittal, and will be included in the
facilities’ Part 70 permit for each unit
subject to BART.

Under the CAA, BART is required for
any BART-eligible source that emits any
air pollutant which may reasonably be
anticipated to cause or contribute to any
impairment of visibility in any Class I
area. Accordingly, for stationary sources
meeting these criteria, states must
address the BART requirement when
they develop their Regional Haze SIPs.

On November 3, 2010, the Indiana Air
Pollution Control Board adopted as final
Indiana BART Rule, 326 IAC 26-2, to
establish BART emission limitations in
order to comply with the RHR. Indiana’s
Regional Haze SIP includes a copy of
rule 326 IAC Article 26-2 in

Appendix 7.

E.LTS

As described in III. E of this action,
the LTS is a compilation of state-
specific control measures relied on by
the state for achieving its RPGs. The
LTS must include enforceable emissions
limitations, compliance schedules, and
other measures as necessary to achieve
the RPGs for all Class I areas affected by
Indiana emissions.

Indiana consulted with Class I states
on the development of RPGs through its
participation in MRPO. MRPO
facilitated consultations with other
Midwest states and with states in other
regions through inter-RPO processes. By
coordinating with the MRPO and other
RPOs, Indiana has worked to ensure that
its LTS provides sufficient emission
reductions to mitigate impacts of
sources from Indiana on affected Class
I areas. Indiana believes that existing
control programs will adequately
address Indiana’s impact on Class I
areas. Thus, continued implementation
of the control programs will satisfy the
long-term strategy requirements.

MPRO considered existing on-
highway mobile source, off-highway
mobile source, area source, power plant,
and other point source programs as the
existing control programs in its analysis.
Indiana included a technical support
document (TSD) produced by MRPO in
its submission that details the analysis.
Overall, emissions from Indiana and the
Midwest, as a whole, are reduced
significantly over this time, illustrating
that Indiana is making appropriate
progress toward reducing emissions.

At 40 CFR 51.308(d)(3)(v), the RHR
identifies seven factors that each state
must consider in developing its LTS.
The state must consider: (1) Emission
reductions due to ongoing air pollution
control programs, including measures to
address RAVT; (2) Measures to mitigate
impact from construction activities; (3)
Emissions limitations and schedules for
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compliance to achieve the RPG; (4)
Source retirement and replacement
schedules; (5) Smoke management
techniques for agricultural and forestry
management purposes including plans
as currently exist within the State for
these purposes; (6) Enforceability of
emissions limitations and control
measures; and (7) The anticipated net
effect on visibility due to projected
changes in point, area, and mobile
source emissions over the period
addressed by the LTS.

Indiana relied on MPRO’s modeling
and analysis along with its emission
information in developing a LTS.
Indiana consulted with Class I states
through its participation in MRPO.
MRPO facilitated consultations with
other Midwest states and with states in
other regions through inter-RPO
processes. Indiana considered the
factors set out in 40 CFR 51.308(d)(3)(v)
in developing its LTS. Based on these
factors and the MRPO's technical
analysis, in conjunction with RPGs that
were set by the pertinent states in
consultation with Indiana and other
states, Indiana concludes that existing
control programs adequately address
Indiana’s impact on Class I areas and
suffice to meet their RPGs by 2018 by
implementing the control programs
already in place. These existing control
programs include Federal motor vehicle
emission control program, reformulated
gasoline, emission limits for area
sources of VOCs, Title IV, the NOx SIP
Call, new source review permitting
program, Maximum Achievable Control
Technology standards, and Federal non-
road standards for construction
equipment and vehicles. Furthermore,
Indiana has open burning rules and its
Department of Natural Resources has
the authority to ban outdoor burning if
necessary. Indiana noted in its
submission that the state has a smoke
management plan that complements its
open burning rules, under Indiana Code
13-17-9 and rule 326 IAC Article 4-1.
Significantly, Indiana’s LTS also relies
on CAIR. In rulemaking published on
December 30, 2011, at 76 FR 82219, EPA
proposed to disapprove the BART plans
and LTS’s for Indiana and several other
states because CAIR cannot be
considered to provide permanently
enforceable emission reductions.

As noted in EPA’s separate notice
proposing revisions to the RHR (76 FR
82219, December 30, 2011), a number of
states, including Indiana, fully
consistent with EPA’s regulations at the
time, relied on the trading programs of
CAIR to satisfy the BART requirement
and the requirement for a long-term
strategy sufficient to achieve the state-
adopted reasonable progress goals. In

that notice, we proposed a limited
disapproval of Indiana’s long-term
strategy based on its reliance on CAIR.
Comments on that proposed
determination may be directed to
Docket ID No. EPA-HQ-OAR-2011—
0729. We are proposing to find that the
remaining elements of Indiana’s long-
term strategy meet the requirements of
the RHR.

F. Comments

Indiana took comments on its
proposed regional haze plan. It held a
public hearing on January 11, 2011,
which concluded the public comment
period. As part of the consultation
process, Indiana also received
comments from the FLMs which were
presented at Indiana’s public hearing.

Indiana provided the comments it
received and its responses with its plan.
Indiana revised portions of its plan in
response to comments received. EPA
considers that Indiana has satisfied this
requirement.

IV. What action is EPA taking?

EPA is proposing a limited approval
of revisions to the Indiana SIP
submitted by IDEM on January 11, 2011,
and March 10, 2011, addressing regional
haze for the first implementation period.
The revisions seek to address CAA and
regional haze rule requirements for
states to remedy any existing
anthropogenic and prevent future
impairment of visibility at Class I areas.

Indiana’s plan satisfies a number of
elements of the regional haze
requirements. Indiana’s plan identifies
the Class I areas that the state’s
emissions affect. Indiana demonstrates
that the state has consulted with other
states as appropriate in establishing
reasonable progress goals and
identifying the reductions need in
Indiana to meet those goals. Indiana’s
plan meets the requirement for BART
for non-EGUs and for particulate matter
emissions from EGUs. For these reasons,
and for the SIP strengthening effect of
Indiana’s plan, EPA is proposing limited
approval of Indiana’s plan.

In addition to the above actions, EPA
is proposing to approve regulation 326
IAC Article 26, Rule 2 into Indiana’s SIP
which incorporates BART emission
limitations in order for sources to
comply with EPA’s Regional Haze Rule.

It should be noted that rule 326 IAC
Article 26-2 contains an erroneous
citation, citing limits in 326 IAC 7—4—
10(a)(4) rather than 326 IAC 7—4—
10(a)(3). EPA nevertheless finds the rule
approvable for several reasons: (1) The
pertinent limits are already an approved
part of Indiana’s SIP and are therefore
already enforceable; (2) the State’s

intent is clear; and (3) Indiana intends
to correct this referencing.

In a separate action, EPA has
previously proposed a limited
disapproval of the Indiana regional haze
SIP because of deficiencies in the state’s
regional haze SIP submittal arising from
the remand by the U.S. Court of Appeals
for the District of Columbia (DC Circuit)
to EPA of the Clean Air Interstate Rule
(CAIR). 76 FR 82219, December 30,
2011. Consequently, we are not taking
action in this notice to address the
state’s reliance on CAIR to meet certain
regional haze requirements.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and
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¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, and
Volatile organic compounds.

Dated: January 17, 2012.

Susan Hedman,

Regional Administrator, Region 5.

[FR Doc. 2012-1604 Filed 1-25-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2012-0002, FRL—-9622-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Regional Haze State Implementation
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing limited
approval of a revision to the
Pennsylvania State Implementation Plan
(SIP) submitted by the Commonwealth
of Pennsylvania, through the
Pennsylvania Department of
Environmental Protection (PADEP) on
December 20, 2010 that addresses
regional haze for the first
implementation period. This revision
addresses the requirements of the Clean
Air Act (CAA) and EPA’s rules that
require states to prevent any future, and
remedy any existing, anthropogenic
impairment of visibility in mandatory
Class I areas caused by emissions of air
pollutants from numerous sources
located over a wide geographic area
(also referred to as the “regional haze
program’’). States are required to assure
reasonable progress toward the national
goal of achieving natural visibility

conditions in Class I areas. EPA is
proposing a limited approval of this SIP
revision to implement the regional haze
requirements for Pennsylvania on the
basis that the revisions, as a whole,
strengthen the Pennsylvania SIP. EPA is
also proposing to approve this revision
as meeting the infrastructure
requirements relating to visibility
protection for the 1997 8-Hour Ozone
National Ambient Air Quality Standard
(NAAQS) and the 1997 and 2006 fine
particulate matter (PM>s) NAAQS. In a
separate action, EPA has previously
proposed a limited disapproval of the
Pennsylvania regional haze SIP because
of deficiencies in the Commonwealth’s
regional haze SIP submittal arising from
the remand by the U.S. Court of Appeals
for the District of Columbia (DC Circuit)
to EPA of the Clean Air Interstate Rule
(CAIR), see 76 FR 82219, December 30,
2011. Consequently, we are not taking
action in this notice to address the
Commonwealth’s reliance on CAIR to
meet certain regional haze requirements.

DATES: Comments must be received on
or before February 27, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0002 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: fernandez.cristina@epa.gov.

C. Mail: EPA-R03-OAR-2012-0002,
Cristina Fernandez, Associate Director,
Office of Air Program Planning,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—
0002. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless

you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the Commonwealth’s
submittal are available at the
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Melissa Linden, (215) 814—-2096, or by
email at mailto:linden.melissa@epa.gov.

SUPPLEMENTARY INFORMATION: On
December 20, 2010, the PADEP
submitted a revision to its SIP to
address regional haze for the first
implementation period.
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II. What are the requirements for the regional
haze SIPs?
A. The CAA and the Regional Haze Rule
(RHR)
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Current Visibility Conditions
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C. Determination of Reasonable Progress
Goals (RPGs)

D. Best Available Retrofit Technology
(BART)

E. Long-Term Strategy (LTS)

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

G. Monitoring Strategy and Other
Implementation Plan Requirements

H. Consultation With States and Federal
Land Managers (FLMs)

III. What is EPA’s analysis of Pennsylvania’s
regional haze submittal?

A. Affected Class I Areas

B. Long-Term Strategy/Strategies

1. Emissions Inventory for 2018 With
Federal and State Control Requirements

2. Modeling To Support the LTS and
Determine Visibility Improvement for
Uniform Rate of Progress

3. Relative Contributions of Pollutants to
Visibility Impairment

4. Reasonable Progress Goals

5. BART

C. Consultation With States and FLMs

D. Periodic SIP Revisions and Five-Year
Progress Reports

IV. What action is EPA proposing to take?
V. Statutory and Executive Order Reviews

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA.

I. What is the background for EPA’s
proposed action?

A. The Regional Haze Problem

Regional haze is visibility impairment
that is produced by a multitude of
sources and activities which are located
across a broad geographic area and emit
fine particles (PM.s) (e.g., sulfates,
nitrates, organic carbon, elemental
carbon, and soil dust) and their
precursors (e.g., sulfur dioxide (SO,),
nitrogen oxides (NOx), and in some
cases, ammonia (NH3) and volatile
organic compounds (VOC)). Fine
particle precursors react in the
atmosphere to form fine particulate
matter, which impairs visibility by
scattering and absorbing light. Visibility
impairment reduces the clarity, color,
and visible distance that one can see.
PM, 5 can also cause serious health
effects and mortality in humans and
contributes to environmental effects
such as acid deposition and
eutrophication.

Data from the existing visibility
monitoring network, the “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE) monitoring
network, show that visibility
impairment caused by air pollution
occurs virtually all the time at most
national park and wilderness areas. The
average visual range ! in many Class I

1Visual range is the greatest distance, in
kilometers or miles, at which a dark object can be
viewed against the sky.

areas (i.e., national parks and memorial
parks, wilderness areas, and
international parks meeting certain size
criteria) in the western United States is
100-150 kilometers or about one-half to
two-thirds of the visual range that
would exist without anthropogenic air
pollution. In most of the eastern Class

I areas of the United States, the average
visual range is less than 30 kilometers
or about one-fifth of the visual range
that would exist under estimated
natural conditions. See 64 FR 35714,
July 1, 1999.

B. Background Information

In section 169A of the 1977
Amendments to the CAA, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
“prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas 2 which impairment
results from manmade air pollution.”
On December 2, 1980, EPA promulgated
regulations to address visibility
impairment in Class I areas that is
“reasonably attributable” to a single
source or small group of sources, i.e.,
“reasonably attributable visibility
impairment.” See 45 FR 80084. These
regulations represented the first phase
in addressing visibility impairment.
EPA deferred action on regional haze
that emanates from a variety of sources
until monitoring, modeling, and
scientific knowledge about the
relationships between pollutants and
visibility impairment were improved.

Congress added section 169B to the
CAA in 1990 to address regional haze
issues. EPA promulgated a rule to
address regional haze on July 1, 1999
(64 FR 35714), the RHR. The RHR
revised the existing visibility
regulations to integrate into the
regulation provisions addressing

2 Areas designated as mandatory Class I Federal
areas consist of national parks exceeding 6000
acres, wilderness areas and national memorial parks
exceeding 5000 acres, and all international parks
that were in existence on August 7, 1977. 42 U.S.C.
7472(a). In accordance with section 169A of the
CAA, EPA, in consultation with the Department of
the Interior, promulgated a list of 156 areas where
visibility is identified as an important value (44 FR
69122, November 30, 1979). The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. 42 U.S.C.
7472(a). Although states and tribes may designate
as Class I additional areas which they consider to
have visibility as an important value, the
requirements of the visibility program set forth in
section 169A of the CAA apply only to “mandatory
Class I Federal areas.” Each mandatory Class I
Federal area is the responsibility of a “Federal Land
Manager.” 42 U.S.C. 7602(i). When we use the term
“Class I area” in this action, we mean a “‘mandatory
Class I Federal area.”

regional haze impairment and
established a comprehensive visibility
protection program for Class I areas. The
requirements for regional haze, found at
40 CFR 51.308 and 51.309, are included
in EPA’s visibility protection
regulations at 40 CFR 51.300-309. Some
of the main elements of the regional
haze requirements are summarized in
section II of this notice. The
requirement to submit a regional haze
SIP applies to all 50 states, the District
of Columbia, and the Virgin Islands.3
Section 51.308(b) requires states to
submit the first implementation plan
addressing regional haze visibility
impairment no later than December 17,
2007.

C. Roles of Agencies in Addressing
Regional Haze

Successful implementation of the
regional haze program will require long-
term regional coordination among
states, tribal governments, and various
federal agencies. As noted above,
pollution affecting the air quality in
Class I areas can be transported over
long distances, even hundreds of
kilometers. Therefore, to effectively
address the problem of visibility
impairment in Class I areas, states need
to develop strategies in coordination
with one another, taking into account
the effect of emissions from one
jurisdiction on the air quality in
another.

Because the pollutants that lead to
regional haze can originate from sources
located across broad geographic areas,
EPA has encouraged the states and
tribes across the United States to
address visibility impairment from a
regional perspective. Five regional
planning organizations (RPOs) were
developed to address regional haze and
related issues. The RPOs first evaluated
technical information to better
understand how their states and tribes
impact Class I areas across the country,
and then pursued the development of
regional strategies to reduce emissions
of particulate matter (PM) and other
pollutants leading to regional haze.

The Mid-Atlantic Region Air
Management Association (MARAMA),
the Northeast States for Coordination
Air Use Management (NESCAUM), and
the Ozone Transport Commission (OTC)
established the Mid-Atlantic/Northeast
Visibility Union (MANE-VU) regional
planning organization. MANE-VU is a
collaborative effort of state governments,

3 Albuquerque/Bernalillo County in New Mexico
must also submit a regional haze SIP to completely
satisfy the requirements of section 110(a)(2)(D) of
the CAA for the entire State of New Mexico under
the New Mexico Air Quality Control Act (section
74-2-4).
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tribal governments, and various federal
agencies established to initiate and
coordinate activities associated with the
management of regional haze, visibility,
and other air quality issues in the Mid-
Atlantic and Northeast corridor of the
United States. Member states and tribal
governments include: Connecticut,
Delaware, the District of Columbia,
Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
Pennsylvania, Penobscot Indian Nation,
Rhode Island, St. Regis Mohawk Tribe,
and Vermont.

D. Interstate Transport for Visibility

Sections 110(a)(1) and
110(a)(2)(D)(1)(I1) of the CAA require
that within three years of promulgation
of a National Ambient Air Quality
Standard (NAAQS), a state must ensure
that its SIP, among other requirements,
“contains adequate provisions
prohibiting any source or other types of
emission activity within the State from
emitting any air pollutant in amounts
which will interfere with measures
required to be included in the
applicable implementation plan for any
other State to protect visibility.”
Similarly, section 110(a)(2)(J) requires
that such SIP “meet the applicable
requirements of part C of (Subchapter I)
(relating to visibility protection).”

EPA’s 2006 Guidance, entitled
“Guidance for State Implementation
Plan (SIP) Submissions to Meet Current
Outstanding Obligations Under section
110(a)(2)(D)(i) for the 8-Hour Ozone and
PM, 5 National Ambient Air Quality
Standards,” recognized the possibility
that a state could potentially meet the
visibility portions of section
110(a)(2)(D)(i)(I) through its submission
of a Regional Haze SIP, as required by
sections 169A and 169B of the CAA.
EPA’s 2009 guidance, entitled
“Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the
2006 24-Hour Fine Particulate (PM- s)
National Ambient Air Quality Standards
(NAAQS),” recommended that a state
could meet such visibility requirements
through its regional haze SIP. EPA’s
rationale supporting this
recommendation was that the
development of the regional haze SIPs
was intended to occur in a collaborative
environment among the states, and that
through this process states would
coordinate on emissions controls to
protect visibility on an interstate basis.
The common understanding was that, as
a result of this collaborative
environment, each state would take
action to achieve the emissions
reductions relied upon by other states in
their reasonable progress
demonstrations under the RHR. This

interpretation is consistent with the
requirement in the RHR that a state
participating in a regional planning
process must include ““all measures
needed to achieve its apportionment of
emission reduction obligations agreed
upon through that process.” See 40 CFR
51.308(d)(3)(ii).

The regional haze program, as
reflected in the RHR, recognizes the
importance of addressing the long-range
transport of pollutants for visibility and
encourages states to work together to
develop plans to address haze. The
regulations explicitly require each state
to address its “‘share” of the emission
reductions needed to meet the
reasonable progress goals for
neighboring Class I areas. States
working together through a regional
planning process, are required to
address an agreed upon share of their
contribution to visibility impairment in
the Class I areas of their neighbors. See
40 CFR 51.308(d)(3)(ii). Given these
requirements, appropriate regional haze
SIPs will contain measures that will
achieve these emissions reductions and
will meet the applicable visibility
related requirements of section
110(a)(2).

As a result of the regional planning
efforts in the MANE—-VU, all states in
the MANE-VU region contributed
information to a Technical Support
Committee (TSC) which provides an
analysis of the causes of haze, and the
levels of contribution from all sources
within each state to the visibility
degradation of each Class I area. The
MANE-VU states consulted in the
development of reasonable progress
goals, using the products of this
technical consultation process to co-
develop their reasonable progress goals
for the MANE—-VU Class I areas. The
modeling done by MANE-VU relied on
assumptions regarding emissions over
the relevant planning period and
embedded in these assumptions were
anticipated emissions reductions in
each of the states in MANE-VU,
including reductions from BART and
other measures to be adopted as part of
the state’s long term strategy for
addressing regional haze. The
reasonable progress goals in the regional
haze SIPs that have been prepared by
the states in the MANE-VU region are
based, in part, on the emissions
reductions from nearby states that were
agreed on through the MANE-VU
process.

Pennsylvania submitted a regional
haze SIP on December 20, 2010, to
address the requirements of the RHR.
On December 7, 2007, Pennsylvania
submitted its original 1997 8-Hour
Ozone and PM, s NAAQS infrastructure

SIP revisions. On June 6, 2008,
Pennsylvania submitted amendments
for the 1997 8-Hour Ozone and PM, 5
NAAQS infrastructure SIP. On April 26,
2010, Pennsylvania submitted the 2006
PM, s NAAQS infrastructure SIP. On
May 24, 2011, Pennsylvania submitted
an amendment to the 2006 PM- s
NAAQS infrastructure SIP. In these
submittals, Pennsylvania stated that
their regional haze SIP would meet the
requirements of the CAA, section
110(a)(2)(D)(i)(I1), regarding visibility for
the 1997 8-Hour Ozone NAAQS and the
1997 and 2006 PM, s NAAQS.
Pennsylvania also indicated it will meet
the visibility requirements of
110(a)(2)(]), and specifically references
the regional haze SIP submitted on
December 20, 2010. EPA has reviewed
Pennsylvania’s regional haze SIP and, as
explained in section IV of this action,
proposes to find that Pennsylvania’s
regional haze submittal meets the
portions of the requirements of the CAA
sections 110(a)(2) relating to visibility
protection for the 1997 8-Hour Ozone
NAAQS and the 1997 and 2006 PM, 5
NAAQS.

II. What are the requirements for the
regional haze SIPs?

A. The CAA and the Regional Haze Rule
(RHR)

Regional haze SIPs must assure
reasonable progress toward the national
goal of achieving natural visibility
conditions in Class I areas. Section
169A of the CAA and EPA’s
implementing regulations require states
to establish long-term strategies for
making reasonable progress toward
meeting this goal. Implementation plans
must also give specific attention to
certain stationary sources that were in
existence on August 7, 1977, but were
not in operation before August 7, 1962,
and require these sources, where
appropriate, to install BART controls for
the purpose of eliminating or reducing
visibility impairment. The specific
regional haze SIP requirements are
discussed in further detail below.

B. Determination of Baseline, Natural,
and Current Visibility Conditions

The RHR establishes the deciview as
the principal metric or unit for
expressing visibility. This visibility
metric expresses uniform changes in
haziness in terms of common
increments across the entire range of
visibility conditions, from pristine to
extremely hazy conditions. Visibility
expressed in deciviews is determined by
using air quality measurements to
estimate light extinction and then
transforming the value of light
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extinction using a logarithm function.
The deciview is a more useful measure
for tracking progress in improving
visibility than light extinction itself
because each deciview change is an
equal incremental change in visibility
perceived by the human eye. Most
people can detect a change in visibility
at one deciview.*

The deciview is used in expressing
RPGs (which are interim visibility goals
toward meeting the national visibility
goal), defining baseline, current, and
natural conditions, and tracking changes
in visibility. The regional haze SIPs
must contain measures that ensure
“reasonable progress” toward the
national goal of preventing and
remedying visibility impairment in
Class I areas caused by anthropogenic
air pollution by reducing anthropogenic
emissions that cause regional haze. The
national goal is a return to natural
conditions, i.e., anthropogenic sources
of air pollution would no longer impair
visibility in Class I areas.

To track changes in visibility over
time at each of the 156 Class I areas
covered by the visibility program (40
CFR 81.401-437), and as part of the
process for determining reasonable
progress, states must calculate the
degree of existing visibility impairment
at each Class I area at the time of each
regional haze SIP submittal and
periodically review progress every five
years midway through each 10-year
implementation period. To do this, the
RHR requires states to determine the
degree of impairment (in deciviews) for
the average of the 20 percent least
impaired (“best””) and 20 percent most
impaired (“worst”) visibility days over
a specified time period at each of their
Class I areas. In addition, states must
also develop an estimate of natural
visibility conditions for the purpose of
comparing progress toward the national
goal. Natural visibility is determined by
estimating the natural concentrations of
pollutants that cause visibility
impairment and then calculating total
light extinction based on those
estimates. EPA has provided guidance
to states regarding how to calculate
baseline, natural and current visibility
conditions in documents titled, EPA’s
Guidance for Estimating Natural
Visibility Conditions Under the Regional
Haze Rule, September 2003, (EPA-454/
B—03-005 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_envcurhr gd.pdf), (hereinafter
referred to as “EPA’s 2003 Natural
Visibility Guidance”) and Guidance for

4The preamble to the RHR provides additional
details about the deciview. 64 FR 35714, 35725,
July 1, 1999.

Tracking Progress Under the Regional
Haze Rule, September 2003, (EPA—454/
B—-03-004 located at http://
www.epa.gov/ttncaaal/t1/memoranda/
rh_tpurhr gd.pdf), (hereinafter referred
to as “EPA’s 2003 Tracking Progress
Guidance”).

For the first regional haze SIPs that
were due by December 17, 2007,
“baseline visibility conditions” were the
starting points for assessing ““current”
visibility impairment. Baseline visibility
conditions represent the degree of
visibility impairment for the 20 percent
least impaired days and 20 percent most
impaired days for each calendar year
from 2000 to 2004. Using monitoring
data for 2000 through 2004, states are
required to calculate the average degree
of visibility impairment for each Class I
area, based on the average of annual
values over the five-year period. The
comparison of initial baseline visibility
conditions to natural visibility
conditions indicates the amount of
improvement necessary to attain natural
visibility, while the future comparison
of baseline conditions to the then
current conditions will indicate the
amount of progress made. In general, the
2000-2004 baseline period is
considered the time from which
improvement in visibility is measured.

C. Determination of Reasonable Progress
Goals (RPGs)

The vehicle for ensuring continuing
progress towards achieving the natural
visibility goal is the submission of a
series of regional haze SIPs from the
states that establish two RPGs (i.e., two
distinct goals, one for the “best” and
one for the “worst” days) for every Class
I area for each (approximately) 10-year
implementation period. The RHR does
not mandate specific milestones or rates
of progress, but instead calls for states
to establish goals that provide for
“reasonable progress” toward achieving
natural (i.e., “background”) visibility
conditions. In setting RPGs, states must
provide for an improvement in visibility
for the most impaired days over the
(approximately) 10-year period of the
SIP, and ensure no degradation in
visibility for the least impaired days
over the same period.

States have significant discretion in
establishing RPGs, but are required to
consider the following factors
established in section 169A of the CAA
and in EPA’s RHR at 40 CFR
51.308(d)(1)(i)(A): (1) The costs of
compliance; (2) the time necessary for
compliance; (3) the energy and non-air
quality environmental impacts of
compliance; and (4) the remaining
useful life of any potentially affected
sources. States must demonstrate in

their SIPs how these factors are
considered when selecting the RPGs for
the best and worst days for each
applicable Class I area. States have
considerable flexibility in how they take
these factors into consideration, as
noted in EPA’s Guidance for Setting
Reasonable Progress Goals under the
Regional Haze Program, (“EPA’s
Reasonable Progress Guidance”), July 1,
2007, memorandum from William L.
Wehrum, Acting Assistant
Administrator for Air and Radiation, to
EPA Regional Administrators, EPA
Regions 1-10 (pp. 4-2, 5-1). In setting
the RPGs, states must also consider the
rate of progress needed to reach natural
visibility conditions by 2064 (referred to
as the “‘uniform rate of progress” or the
“glidepath’’) and the emission reduction
measures needed to achieve that rate of
progress over the 10-year period of the
SIP. Uniform progress towards
achievement of natural conditions by
the year 2064 represents a rate of
progress that states are to use for
analytical comparison to the amount of
progress they expect to achieve. In
setting RPGs, each state with one or
more Class I areas (“Class I state”’) must
also consult with potentially
“contributing states,” i.e., other nearby
states with emission sources that may be
affecting visibility impairment at the
state’s Class I areas. See 40 CFR
51.308(d)(1)(iv).

D. Best Available Retrofit Technology
(BART)

Section 169A of the CAA directs
states to evaluate the use of retrofit
controls at certain larger, often
uncontrolled, older stationary sources in
order to address visibility impacts from
these sources. Specifically, section
169A(b)(2)(A) of the CAA requires states
to revise their SIPs to contain such
measures as may be necessary to make
reasonable progress towards the natural
visibility goal, including a requirement
that certain categories of existing major
stationary sources® built between 1962
and 1977 procure, install, and operate
the “Best Available Retrofit
Technology” as determined by the state.
Under the RHR, states are directed to
conduct BART determinations for such
“BART-eligible” sources that may be
anticipated to cause or contribute to any
visibility impairment in a Class I area.
Rather than requiring source-specific
BART controls, states also have the
flexibility to adopt an emissions trading
program or other alternative program as
long as the alternative provides greater

5The set of “major stationary sources” potentially
subject to BART is listed in CAA section 169A(g)(7).
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reasonable progress towards improving
visibility than BART.

On July 6, 2005, EPA published the
Guidelines for BART Determinations
Under the Regional Haze Rule at
Appendix Y to 40 CFR part 51
(hereinafter referred to as the “BART
Guidelines”) to assist states in
determining which of their sources
should be subject to the BART
requirements and in determining
appropriate emission limits for each
applicable source. In making a BART
determination for a fossil fuel-fired
electric generating plant with a total
generating capacity in excess of 750
megawatts (MW), a state must use the
approach set forth in the BART
Guidelines. A state is encouraged, but
not required, to follow the BART
Guidelines in making BART
determinations for other types of
sources.

States must address all visibility-
impairing pollutants emitted by a source
in the BART determination process. The
most significant visibility impairing
pollutants are SO, NOx, and PM. EPA
has stated that states should use their
best judgment in determining whether
VOC or NH; compounds impair
visibility in Class I areas.

Under the BART Guidelines, states
may select an exemption threshold
value for their BART modeling, below
which a BART eligible source would not
be expected to cause or contribute to
visibility impairment in any Class I area.
The state must document this
exemption threshold value in the SIP
and must state the basis for its selection
of that value. Any source with
emissions that model above the
threshold value would be subject to a
BART determination review. The BART
Guidelines acknowledge varying
circumstances affecting different Class I
areas. States should consider the
number of emission sources affecting
the Class I areas at issue and the
magnitude of the individual sources’
impacts. Any exemption threshold set
by the state should not be higher than
0.5 deciview.

In their SIPs, states must identify
potential BART sources, described as
“BART eligible sources” in the RHR,
and document their BART control
determination analyses. In making
BART determinations, section
169A(g)(2) of the CAA requires that
states consider the following factors: (1)
The costs of compliance, (2) the energy
and non-air quality environmental
impacts of compliance, (3) any existing
pollution control technology in use at
the source, (4) the remaining useful life
of the source, and (5) the degree of
improvement in visibility which may

reasonably be anticipated to result from
the use of such technology. States are
free to determine the weight and
significance to be assigned to each
factor.

A regional haze SIP must include
source-specific BART emission limits
and compliance schedules for each
source subject to BART. Once a state has
made its BART determination, the
BART controls must be installed and in
operation as expeditiously as
practicable, but no later than five years
after the date of EPA approval of the
regional haze SIP. See CAA section
169(g)(4) and 40 CFR 51.308(e)(1)(iv). In
addition to what is required by the RHR,
general SIP requirements mandate that
the SIP must also include all regulatory
requirements related to monitoring,
recordkeeping, and reporting for the
BART controls on the source.

As noted above, the RHR allows states
to implement an alternative program in
lieu of BART so long as the alternative
program can be demonstrated to achieve
greater reasonable progress toward the
national visibility goal than would
BART. Under regulations issued in 2005
revising the regional haze program, EPA
made just such a demonstration for the
Clean Air Interstate Rule (CAIR). 70 FR
39104, July 6, 2005. EPA’s regulations
provide that states participating in the
CAIR cap and trade program under 40
CFR part 96 pursuant to an EPA-
approved CAIR SIP or which remain
subject to the CAIR Federal
Implementation Plan (FIP) in 40 CFR
part 97, do not require affected BART
eligible electric generating units (EGUs)
to install, operate, and maintain BART
for emissions of SO, and NOx. See 40
CFR 51.308(e)(4). Since CAIR is not
applicable to emissions of PM, states
were still required to conduct a BART
analysis for PM emissions from EGUs
subject to BART for that pollutant. On
December 30, 2011, EPA proposed to
find that the trading programs in the
Transport Rule would achieve greater
reasonable progress towards the
national goal than would BART in the
states in which the Transport Rule
applies. 76 FR 82219. EPA also
proposed to revise the RHR to allow
states to meet the requirements of an
alternative program in lieu of BART by
participation in the trading programs
under the Transport Rule. EPA has not
taken final action on that rule.

E. Long-Term Strategy (LTS)

Consistent with the requirement in
section 169A(b) of the CAA that states
include in their regional haze SIP a 10
to 15 year strategy for making
reasonable progress, section 51.308(d)(3)
of the RHR requires that states include

a LTS in their regional haze SIPs. The
LTS is the compilation of all control
measures a state will use during the
implementation period of the specific
SIP submittal to meet applicable RPGs.
The LTS must include “enforceable
emissions limitations, compliance
schedules, and other measures as
necessary to achieve the reasonable
progress goals” for all Class I areas
within, or affected by emissions from,
the state. See 40 CFR 51.308(d)(3).

When a state’s emissions are
reasonably anticipated to cause or
contribute to visibility impairment in a
Class I area located in another state, the
RHR requires the impacted state to
coordinate with the contributing states
in order to develop coordinated
emissions management strategies. See
40 CFR 51.308(d)(3)(i). In such cases,
the contributing state must demonstrate
that it has included, in its SIP, all
measures necessary to obtain its share of
the emission reductions needed to meet
the RPGs for the Class I area. The RPOs
have provided forums for significant
interstate consultation, but additional
consultations between states may be
required to sufficiently address
interstate visibility issues. This is
especially true where two states belong
to different RPOs.

States should consider all types of
anthropogenic sources of visibility
impairment in developing their LTS,
including stationary, minor, mobile, and
area sources. At a minimum, states must
describe how each of the following
seven factors listed below are taken into
account in developing their LTS: (1)
Emission reductions due to ongoing air
pollution control programs, including
measures to address Reasonably
Attributable Visibility Impairment; (2)
measures to mitigate the impacts of
construction activities; (3) emissions
limitations and schedules for
compliance to achieve the RPG; (4)
source retirement and replacement
schedules; (5) smoke management
techniques for agricultural and forestry
management purposes including plans
as currently exist within the state for
these purposes; (6) enforceability of
emissions limitations and control
measures; and (7) the anticipated net
effect on visibility due to projected
changes in point, area, and mobile
source emissions over the period
addressed by the LTS. See 40 CFR
51.308(d)(3)(v).

As noted in EPA’s separate notice
proposing revisions to the RHR (76 FR
82219, December 30, 2011) a number of
states, including Pennsylvania, fully
consistent with EPA’s regulations at the
time, relied on the trading programs of
CAIR to satisfy the BART requirement
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and the requirement for a long-term
strategy sufficient to achieve the state-
adopted reasonable progress goals. In
that notice, we proposed a limited
disapproval of Pennsylvania’s long-term
strategy and for that reason are not
taking action on the long-term strategy
in this notice. Comments on that
proposed determination may be directed
to Docket ID No. EPA-HQ-OAR-2011—
0729.

F. Coordinating Regional Haze and
Reasonably Attributable Visibility
Impairment (RAVI) LTS

As part of the RHR, EPA revised 40
CFR 51.306(c) regarding the LTS for
RAVI to require that the RAVI plan must
provide for a periodic review and SIP
revision not less frequently than every
three years until the date of submission
of the state’s first plan addressing
regional haze visibility impairment,
which was due December 17, 2007, in
accordance with 40 CFR 51.308(b) and
(c). On or before this date, the state must
revise its plan to provide for review and
revision of a coordinated LTS for
addressing RAVI and regional haze, and
the state must submit the first such
coordinated LTS with its first regional
haze SIP. Future coordinated LTS’s, and
periodic progress reports evaluating
progress towards RPGs, must be
submitted consistent with the schedule
for SIP submission and periodic
progress reports set forth in 40 CFR
51.308(f) and 51.308(g), respectively.
The periodic review of a state’s LTS
must report on both regional haze and
RAVI impairment and must be
submitted to EPA as a SIP revision.

G. Monitoring Strategy and Other
Implementation Plan Requirements

Section 51.308(d)(4) of the RHR
includes the requirement for a
monitoring strategy for measuring,
characterizing, and reporting of regional
haze visibility impairment that is
representative of all mandatory Class I
Federal areas within the state. The
strategy must be coordinated with the
monitoring strategy required in section
51.305 for RAVI. Compliance with this
requirement may be met through
“participation” in the IMPROVE
network, i.e., review and use of
monitoring data from the network. The
monitoring strategy is due with the first
regional haze SIP and it must be
reviewed every five years. The
monitoring strategy must also provide
for additional monitoring sites if the
IMPROVE network is not sufficient to
determine whether RPGs will be met.
The SIP must also provide for the
following:

e Procedures for using monitoring
data and other information in a state
with mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas
both within and outside the state;

e Procedures for using monitoring
data and other information in a state
with no mandatory Class I areas to
determine the contribution of emissions
from within the state to regional haze
visibility impairment at Class I areas in
other states;

o Reporting of all visibility
monitoring data to the Administrator at
least annually for each Class I area in
the state, and where possible, in
electronic format;

¢ Developing a statewide inventory of
emissions of pollutants that are
reasonably anticipated to cause or
contribute to visibility impairment in
any Class I area. The inventory must
include emissions for a baseline year,
emissions for the most recent year for
which data are available, and estimates
of future projected emissions. A state
must also make a commitment to update
the inventory periodically; and

o Other elements, including
reporting, recordkeeping, and other
measures necessary to assess and report
on visibility.

The RHR requires control strategies to
cover an initial implementation period
extending to the year 2018, with a
comprehensive reassessment and
revision of those strategies, as
appropriate, every 10 years thereafter.
Periodic SIP revisions must meet the
core requirements of section 51.308(d)
with the exception of BART. The
requirement to evaluate sources for
BART applies only to the first regional
haze SIP. Facilities subject to BART
must continue to comply with the BART
provisions of section 51.308(e), as noted
above. Periodic SIP revisions will assure
that the statutory requirement of
reasonable progress will continue to be
met.

H. Consultation With States and Federal
Land Managers (FLMs)

The RHR requires that states consult
with FLMs before adopting and
submitting their SIPs. See 40 CFR
51.308(i). States must provide FLMs an
opportunity for consultation, in person
and at least 60 days prior to holding any
public hearing on the SIP. This
consultation must include the
opportunity for the FLMs to discuss
their assessment of impairment of
visibility in any Class I area and to offer
recommendations on the development
of the RPGs and on the development
and implementation of strategies to

address visibility impairment. Further, a
state must include in its SIP a
description of how it addressed any
comments provided by the FLMs.
Finally, a SIP must provide procedures
for continuing consultation between the
state and FLMs regarding the state’s
visibility protection program, including
development and review of SIP
revisions, five-year progress reports, and
the implementation of other programs
having the potential to contribute to
impairment of visibility in Class I areas.

III. What is EPA’s analysis of
Pennsylvania’s regional haze submittal?

On December 20, 2010, PADEP
submitted revisions to the Pennsylvania
SIP to address regional haze as required
by EPA’s RHR.

A. Affected Class I Areas

Pennsylvania has no Class I areas
within its borders, but has been
identified as influencing the visibility
impairment of all MANE-VU Class I
areas (Brigantine Wilderness Area in
New Jersey; Acadia National Park,
Moosehorn Wilderness Area, and
Roosevelt/Campobello International
Park in Maine; Great Gulf Wilderness
Area and Presidential Range/Dry River
Wilderness Area in New Hampshire;
Lye Brook Wilderness Area in Vermont;
Dolly Sods Wilderness and Otter Creek
Wilderness Area in West Virginia; and
Shenandoah National Park and James
River Face Wilderness Area in Virginia).
Pennsylvania is responsible for
developing a regional haze SIP that
addresses these Class I areas, that
describes its long-term emission
strategy, its role in the consultation
processes, and how the SIP meets the
other requirements in EPA’s regional
haze regulations. However, since
Pennsylvania has no Class I areas within
its borders, Pennsylvania is not required
to address the following regional haze
SIP elements: (a) Calculation of baseline
and natural visibility conditions, (b)
establishment of reasonable progress
goals, (c) monitoring requirements, and
(d) RAVI requirements.

B. Long-Term Strategy/Strategies

As described in section II. E of this
action, the LTS is a compilation of state-
specific control measures relied on by
the state to obtain its share of emission
reductions to support the RPGs
established by Maine, New Hampshire,
Vermont, and New Jersey, the Class I
area states. Pennsylvania’s LTS for the
first implementation period addresses
the emissions reductions from federal,
state, and local controls that take effect
in the Commonwealth from the baseline
period starting in 2002 until 2018.
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Pennsylvania participated in the
MANE-VU regional strategy
development process. As a participant,
Pennsylvania supported a regional
approach towards deciding which
control measures to pursue for regional
haze, which was based on technical
analyses documented in the following
reports: (a) Contributions to Regional
Haze in the Northeast and Mid-Atlantic
United States; (b) Assessment of
Reasonable Progress for Regional Haze
in MANE—-VU Class I Areas; (c) Five-
Factor Analysis of BART-Eligible
Sources: Survey of Options for
Conducting BART Determinations; and
(d) Assessment of Control Technology
Options for BART-Eligible Sources:
Steam Electric Boilers, Industrial
Boilers, Cement Plants and Paper, and
Pulp Facilities.

The LTS was developed by
Pennsylvania, in coordination with
MANE-VU, identifying the emissions
units within Pennsylvania that likely
have the largest impacts currently on
visibility at the MANE-VU Class I areas,
estimating emissions reductions for
2018, based on all controls required
under federal and state regulations for
the 2002-2018 period (including
BART), and comparing projected
visibility improvement with the uniform
rate of progress for the MANE-VU Class
I areas.

Pennsylvania’s LTS includes
measures needed to achieve its share of
emissions reductions agreed upon
through the consultation process with
Class I area states and includes
enforceable emissions limitations,
compliance schedules, and other
measures necessary to achieve the
reasonable progress goals established by
MANE-VU for the Class I areas.

1. Emissions Inventory for 2018 With
Federal and State Control Requirements

The emissions inventory used in the
regional haze technical analyses was
developed by MARAMA for MANE-VU
with assistance from Pennsylvania. The
2018 emissions inventory was
developed by projecting 2002 emissions
and assuming emissions growth due to
projected increases in economic activity
as well as applying reductions expected
from federal and state regulations
affecting the emissions of VOC and the

visibility-impairing pollutants NOx,
PM[(), PMz,s, and SOz The BART
guidelines direct states to exercise
judgment in deciding whether VOC and
NH; impair visibility in their Class I
area(s). As discussed further in section
II1.B.3, below, MANE-VU demonstrated
that anthropogenic emissions of sulfates
are the major contributor to PM, s mass
and visibility impairment at Class I
areas in the Northeast and Mid-Atlantic
region and it was also determined that
the total ammonia emissions in the
MANE-VU region are extremely small.

MANE-VU developed emissions
inventories for four inventory source
classifications: (1) Stationary point
sources, (2) area sources, (3) off-road
mobile sources, and (4) on-road mobile
sources. The New York Department of
Environmental Conservation also
developed an inventory of biogenic
emissions for the entire MANE-VU
region. Stationary point sources are
those sources that emit greater than a
specified tonnage per year, depending
on the pollutant, with data provided at
the facility level. Stationary area sources
are those sources whose individual
emissions are relatively small, but due
to the large number of these sources, the
collective emissions from the source
category could be significant. Off-road
mobile sources are equipment that can
move but do not use the roadways. On-
road mobile source emissions are
automobiles, trucks, and motorcycles
that use the roadway system. The
emissions from these sources are
estimated by vehicle type and road type.
Biogenic sources are natural sources like
trees, crops, grasses, and natural decay
of plants. Stationary point sources
emission data is tracked at the facility
level. For all other source types
emissions are summed on the county
level.

There are many federal and state
control programs being implemented
that MANE-VU and Pennsylvania
anticipate will reduce emissions
between the baseline period and 2018.
Emission reductions from these control
programs were projected to achieve
substantial visibility improvement by
2018 in the MANE-VU Class I areas. To
assess emissions reductions from
ongoing air pollution control programs,
BART, and reasonable progress goals

MANE-VU developed 2018 emissions
projections called Best and Final. The
emissions inventory provided by the
Commonwealth of Pennsylvania for the
Best and Final 2018 projections is based
on adopted and enforceable
requirements.

Pennsylvania also relied on emission
reductions from various federal
Maximum Achievable Control
Technology (MACT) rules in the
development of the 2018 emission
inventory projections. These MACT
rules include the combustion turbine
and reciprocating internal combustion
engines MACT, the industrial boiler and
process heaters MACT and the 2, 4, 7,
and 10 year MACT standards.

On July 30, 2007, the U.S. District
Court of Appeals mandated the vacatur
and remand of the Industrial Boiler
MACT Rule.¢ This MACT was vacated
since it was directly affected by the
vacatur and remand of the Commercial
and Industrial Solid Waste Incinerator
(CISWI) Definition Rule. EPA proposed
a new Industrial Boiler MACT rule to
address the vacatur on June 4, 2010 (75
FR 32006) and issued a final rule on
March 21, 2011 (76 FR 15608). The
MANE-VU modeling included emission
reductions from the vacated Industrial
Boiler MACT rule. Pennsylvania did not
redo its modeling analysis when the
rule was re-issued. However, the
expected reductions in SO, and PM are
small relative to the Pennsylvania
inventory. Therefore, EPA finds the
expected reductions of the new rule
acceptable since the final rule requires
compliance by 2014, it provides
Pennsylvania time to assure the
required controls are in place prior to
the end of the first implementation
period in 2018. In addition, the RHR
requires that any resulting differences
between emissions projections and
actual emissions reductions that may
occur will be addressed during the five-
year review prior to the next 2018
regional haze SIP. Tables 1 and 2 are
summaries of the 2002 baseline and
2018 estimated emissions inventories
for Pennsylvania. The 2018 estimated
emissions include emission growth as
well as emission reductions due to
ongoing emission control strategies,
BART, and reasonable progress goals.

TABLE 1—2002 EMISSION INVENTORY SUMMARY FOR PENNSYLVANIA IN TONS PER YEAR

vVOoC NOx PM: s PMio NH3 SO,
Point .o 37,323 297,379 20,115 40,587 1,388 995,175
Ar€a ..t 240,785 47,591 74,925 391,897 79,911 63,679
On-Road Mobile .........cccceeeriiiiiiiiiiins 176,090 346,472 5,450 7,468 10,497 10,882

6 See NRDC v. EPA, 489 F.3d 1250.
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TABLE 1—2002 EMISSION INVENTORY SUMMARY FOR PENNSYLVANIA IN TONS PER YEAR—Continued

VOC NOx PM, s PMio NH; SO,
Off-Road Mobile .........cccovvvvvvvvveeeiivieeeeen, 102,331 103,824 8,440 9,738 55 7,915
Total e 556,529 795,266 108,930 449,690 91,851 1,077,651

TABLE 2—2018 EMISSION SUMMARY FOR PENNSYLVANIA IN TONS PER YEAR

VOC NOx PMs s PMo NH; SO,
46,004 162,067 39,468 60,480 3,381 266,455
230,011 50,829 50,842 195,467 117,400 42,072
78,624 91,516 2,064 2,148 13,933 1,436
69,956 55,771 5,808 6,949 73 607
Total e 424,595 360,183 98,182 265,044 134,787 310,570

2. Modeling To Support the LTS and
Determine Visibility Improvement for
Uniform Rate of Progress

MANE-VU performed modeling for
the regional haze LTS for the 11 Mid-
Atlantic and Northeast states and the
District of Columbia. The modeling
analysis is a complex technical
evaluation that began with selection of
the modeling system. MANE-VU used
the following modeling system:

e Meteorological Model: The Fifth-
Generation Pennsylvania State
University/National Center for
Atmospheric Research (NCAR)
Mesoscale Meteorological Model (MM5)
version 3.6 is a nonhydrostatic,
prognostic meteorological model
routinely used for urban- and regional-
scale photochemical, PM; 5, and regional
haze regulatory modeling studies.

e Emissions Model: The Sparse
Matrix Operator Kernel Emissions
(SMOKE) version 2.1 modeling system
is an emissions modeling system that
generates hourly gridded speciated
emission inputs of mobile, non-road
mobile, area, point, fire, and biogenic
emission sources for photochemical grid
models.

e Air Quality Model: The EPA’s
Models-3/Community Multiscale Air
Quality (CMAQ) version 4.5.1 is a
photochemical grid model capable of
addressing ozone, PM, visibility and
acid deposition at a regional scale.

e Air Quality Model: The Regional
Model for Aerosols and Deposition
(REMSAD), version 8, is a Eulerian grid
model that was primarily used to
determine the attribution of sulfate
species in the Eastern U.S. via the
species-tagging scheme.

e Air Quality Model: The California
Puff Model (CALPUFF), version 5 is a
non-steady-state Lagrangian puff model
used to access the contribution of
individual states’ emissions to sulfate
levels at selected Class I receptor sites.

CMAQ modeling of regional haze in
the MANE-VU region for 2002 and 2018
was carried out on a grid of 12x12
kilometer (km) cells that covers the 11
MANE-VU states (Connecticut,
Delaware, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode
Island, and Vermont) and the District of
Columbia and states adjacent to them.
This grid is nested within a larger
national CMAQ modeling grid of 36x36
km grid cells that covers the continental
United States, portions of Canada and
Mexico, and portions of the Atlantic and
Pacific Oceans along the east and west
coasts. Selection of a representative
period of meteorology is crucial for
evaluating baseline air quality
conditions and projecting future
changes in air quality due to changes in
emissions of visibility-impairing
pollutants. MANE-VU conducted an in-
depth analysis which resulted in the
selection of the entire year of 2002
(January 1-December 31) as the best
period of meteorology available for
conducting the CMAQ modeling. The
MANE-VU states modeling was
developed consistent with EPA’s
Guidance on the Use of Models and
Other Analyses for Demonstrating
Attainment of Air Quality Goals for
Ozone, PM, s and Regional Haze,
located at http://www.epa.gov/
scram001/guidance/guide/final-03-pm-
rh-guidance.pdf, (EPA-454/B-07-002),
April 2007, and EPA document,
Emissions Inventory Guidance for
Implementation of Ozone and
Particulate Matter National Ambient Air
Quality Standards (NAAQS) and
Regional Haze Regulations, located at
http://www.epa.gov/ttnchiel/eidocs/
eiguid/index.html, EPA-454/R-05-001,
August 2005, updated November 2005
(“EPA’s Modeling Guidance”).

MANE-VU examined the model
performance of the regional modeling

for the areas of interest before
determining whether the CMAQ model
results were suitable for use in the
regional haze assessment of the LTS and
for use in the modeling assessment. The
modeling assessment predicts future
levels of emissions and visibility
impairment used to support the LTS
and to compare predicted, modeled
visibility levels with those on the
uniform rate of progress. In keeping
with the objective of the CMAQ
modeling platform, the air quality
model performance was evaluated using
graphical and statistical assessments
based on measured ozone, fine particles,
and acid deposition from various
monitoring networks and databases for
the 2002 base year. MANE-VU used a
diverse set of statistical parameters from
the EPA’s Modeling Guidance to stress
and examine the model and modeling
inputs. Once MANE-VU determined the
model performance to be acceptable,
MANE-VU used the model to assess the
2018 RPGs using the current and future
year air quality modeling predictions,
and compared the RPGs to the uniform
rate of progress.

3. Relative Contributions of Pollutants
to Visibility Impairment

An important step toward identifying
reasonable progress measures is to
identify the key pollutants contributing
to visibility impairment at each Class I
area. To understand the relative benefit
of further reducing emissions from
different pollutants, MANE-VU
developed emission sensitivity model
runs using CMAQ to evaluate visibility
and air quality impacts from various
groups of emissions and pollutant
scenarios in the Class I areas on the
20 percent worst visibility days.

Regarding which pollutants are most
significantly impacting visibility in the
MANE-VU region, MANE-VU'’s
contribution assessment, demonstrated


http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
http://www.epa.gov/ttnchie1/eidocs/eiguid/index.html
http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
http://www.epa.gov/scram001/guidance/guide/final-03-pm-rh-guidance.pdf
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that sulfate is the major contributor to
PM; s mass and visibility impairment at
Class I areas in the Northeast and Mid-
Atlantic Region. Sulfate particles
commonly account for more than 50
percent of particle-related light
extinction at northeastern Class I areas
on the clearest days and for as much as
or more than 80 percent on the haziest
days. The emissions sensitivity analyses
conducted by MANE-VU predict that
reductions in SO, emissions from EGU
and non-EGU industrial point sources
will result in the greatest improvements
in visibility in the Class I areas in the
MANE-VU region, more than any other
visibility-impairing pollutant. As a
result of the dominant role of sulfate in
the formation of regional haze in the
Northeast and Mid-Atlantic Region,
MANE-VU concluded that an effective
emissions management approach would
rely heavily on broad-based regional
SO control efforts in the eastern United
States.

4. Reasonable Progress Goals

Since the Commonwealth of
Pennsylvania does not have a Class I

area, it is not required to establish RPGs.
However, Pennsylvania has been
identified as influencing the visibility
impairment of MANE-VU Class I Areas;
Dolly Sods Wilderness and Otter Creek
Wilderness Area in West Virginia; and
Shenandoah National Park and James
River Face Wilderness Area in Virginia.
As such, Pennsylvania participated in
consultations to discuss the reasonable
progress goals considered by Visibility
Improvement State and Tribal
Association of the Southeast (VISTAS)
Class I area states, West Virginia and
Virginia. West Virginia and Virginia
wrote emails to Pennsylvania stating no
additional reductions were needed from
the Commonwealth to meet their RPGs.
See Appendix D of the Pennsylvania
submittal. West Virginia and Virginia
determined that Pennsylvania met their
RPGs with just the implementation of
CAIR. See Appendix K of the
Pennsylvania submittal. The VISTAS
modeling that was done is different
from the MANE-VU modeling because
they used different assumptions about
the efficiency of CAIR. EPA has

determined that both RPOs modeling
are acceptable. See EPA’s Technical
Support Document (TSD) for the
Modeling Portions of Pennsylvania’s
Regional Haze SIP. As a result, the
MANE-VU Class I area states adopted
four RPGs that will provide for
reasonable progress towards achieving
natural visibility (MANE-VU ““Asks”):
timely implementation of BART
requirements; a 90 percent reduction in
SO, emissions from each of the EGU
stacks identified by MANE-VU
comprising a total of 167 stacks (15 of
which are located in Pennsylvania);
adoption of a low sulfur fuel oil
strategy; and continued evaluation of
other control measures to reduce SO,
and NOx emissions. States were
required to reduce SO, emissions from
the highest emission stacks in the
eastern United States by 90 percent or
if it was infeasible to achieve that level
of reduction, an alternative had to be
identified which could include other
point sources. Table 3 shows
Pennsylvania’s 15 stacks identified and
the anticipated controls.

TABLE 3—EGU STACKS IN PENNSYLVANIA AND CONTROLS IDENTIFIED FROM THE MANE—-VU 167 STACK LIST

Anticipated
Facility name & stack ID in appendix | Fg%:gyplf) Unit ID Unit type Anticipated sctc;?LtjrSols & permit Sggg?rtlliggicl)?\s
(percent)

ArmMSEroNg ..o 3178 2 | Coal Steam ............ *90

Brunner Island PA 26 .........cccccooveeenennen. 3140 2 | Coal Steam ............ Wet Scrubber in 2009 Plan Ap- 95
proval No. 67—05005D.

Brunner Island .........ccccooiiiiiiiinnins 3140 3 | Coal Steam ............ Wet Scrubber in 2009 Plan Ap- 95
proval No. 67—05005D.

Cheswick AC 04 ......ccvvvvvinieieeeee 8226 1 | Coal Steam ............ Wet Scrubber in 2010 ............... 95

Hatfields Ferry PA 35 ........cccciiiiiin. 3179 2 | Coal Steam ............ Wet Scrubber in 2009 Plan Ap- 95
proval No. 30—00099F.

Homer City PA_37 3122 1 | Coal Steam **95

Homer City PA_37 3122 2 | Coal Steam **95

Keystone PA 39 ..., 3136 1 | Coal Steam Wet Scrubber in 2009 Plan Ap- 95
proval No. 03—00027B.

Keystone PA 39 ..., 3136 2 | Coal Steam ............ Wet Scrubber in 2010 Plan Ap- 95
proval No. 03—00027B.

Martins Creek PA 08 ..........c.ccceeieinnnins 3148 2 | Coal Steam ............ N/A.

Montour PA 07 ....ccoooiiieinieeneeee e 3149 1 | Coal Steam ............ Wet Scrubber in operation. Plan 95
Approval No.: 47-00001B.

Montour PA 07 ....ccoooiiieinieeneeee e 3149 2 | Coal Steam ............ Wet Scrubber in operation. Plan 95
Approval No.: 47-00001B.

Portland PA 09 ........cccconievirieicceeeen 3113 1 | Coal Steam.

Portland ............... 3113 2 | Coal Steam.

Shawville 3131 1 | Coal Steam.

*The PADEP is currently in litigation with Allegheny Energy, owner of Armstrong, to require SO, controls as part of NSR and PSD alleged vio-

lations by the Department.

**In June 2008, May and November 2010, EPA issued notices of violation to EME Homer City Generating Facility to require SO, controls as
part of NSR alleged violations under the Clean Air Act. In addition, the PADEP, together with New York State in July 2010, filed a 60-day notice

of intent to sue related to these violations.

Pennsylvania also identified
additional EGUs that would be
controlled to meet the reductions
required in the MANE-VU Asks for the
167 stacks. These additional sources are
listed in Table 4. Pennsylvania averaged

the EGU emission reductions for the 15
identified stacks and an additional 6
EGU stacks to meet the 90 percent
control needed. EPA agrees that
Pennsylvania has met the MANE-VU
“Ask” of 90 percent control on its share

of the 167 stacks identified. EPA’s
analysis of Pennsylvania’s averaging can
be found in the TSD accompanying this
rulemaking.
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TABLE 4—ADDITIONAL EGU STACKS AND CONTROLS

B o ) Anticipated re-
Facility name Fg%lléypllf) Unit ID Unit type Anticipated Sctc;r&tjrsols & permit dugmgslign'ssoz
(percent)
WPS Res. Sunbury Six Boilers (Units 1- 3152 1-4 | Coal Steam ............ Wet Scrubber in 2010 with a 95
4). new stack that will exhaust all
six boilers. Plan Approval No.
55-00001C.
Reliant Shawville Units 3 & 4 .................. 3131 3, 4 | Coal Steam ............ FGD—Dry  Scrubber (spray 95
dryer absorber) in 2010. Plan
Approval No. 17-00001D.

On September 25, 2010, the
Pennsylvania Environmental Quality
Board (EQB) proposed the
Commonwealth’s statewide low-sulfur
heating and distillate oil regulation, in
response to the MANE-VU “Ask” that
states adopt a low-sulfur fuel oil
strategy. The Commonwealth has not
finalized this strategy at the time of this
proposal. However, following
Pennsylvania’s SIP submittal on
December 20, 2010, additional point
sources have become subject to federally
enforceable SO, emission limits due to
facility closures and federal actions. In
addition, controls on Pennsylvania’s
EGUs that are included on the list of 167
stacks have resulted in emissions
reductions greater than the 90 percent
reduction of the MANE-VU “Ask.”
These additional point source SO,
reductions are somewhat less than the
reductions projected to result from
adoption of a low-sulfur fuel oil
strategy. However, this shortfall is not
anticipated to interfere with the ability
of other states to meet their respective
reasonable progress goals.
Consequently, EPA is proposing to find
that for the first planning period the
enforceable emission reductions and
potential visibility benefits achieved by
reducing SO, emissions at additional
point sources adequately substitute for
the emission reductions and potential
visibility benefits that would have been

achieved by Pennsylvania’s adoption of
a low-sulfur fuel oil strategy. A detailed
discussion of this aspect of our proposal
can be found in the TSD for this notice.
We also note that implementation of
recent federal measures is expected to
result in further SO, emission
reductions during the first planning
period. Although expected emission
reductions cannot be relied upon to
demonstrate that Pennsylvania has
obtained its share of the emission
reductions needed to meet the RPGs for
the area, once these measures are
implemented and the reductions
quantified, EPA expects that
Pennsylvania’s overall SO, emission
reductions will exceed those agreed to
in the RPO process.

5. BART

BART is an element of Pennsylvania’s
LTS. The BART regional haze
requirement consists of three
components: (a) Identification of all the
BART eligible sources; (b) an
assessment of whether the BART
eligible sources are subject to BART;
and (c) the determination of the BART
controls.

The first component of a BART
evaluation is to identify all the BART
eligible sources. The BART eligible
sources were identified by utilizing the
criteria in the BART Guidelines as
follows:

¢ Determine whether one or more
emissions units at the facility fit within
one of the 26 categories listed in the
BART Guidelines (70 FR 39158—-39159);

¢ Determine whether the emission
unit(s) was in existence on August 7,
1977 and begun operation after August
6, 1962;

¢ Determine whether potential
emissions of SO, NOx, and PM, from
subject units are 250 tons or more per
year.

The BART Guidelines recommend
addressing SO, NOx, and PM as
visibility-impairment pollutants and
leave it up to the discretion of states to
evaluate VOC or ammonia emissions.
Because of the lack of tools available to
estimate emissions and subsequently
model VOC and ammonia effects on
visibility Pennsylvania did not address
them for BART. Pennsylvania identified
34 sources as BART-eligible as listed in
Table 5. Pennsylvania also identified
nine sources that are relatively small
emission sources with the potential
emissions that exceed the 250 tons per
year or more, but have actual emissions
well below 250 tons per year to accept
federally enforceable limits to make
them not BART-eligible which are listed
in Table 6. If any of the sources in Table
6 request an increase in NOx, SO, and
PM emissions greater than 250 tons per
year of any one of these pollutants the
facility would become subject to BART.

TABLE 5—PENNSYLVANIA BART-ELIGIBLE SOURCES

Facility County
EXELON GENERATION CO/EDDYSTONE ......uoiiiiiitie et ettt ettt ettt et e et e s aeaeae e saseeseessaeesseesaseeaseesnseesseeanns Delaware.
ISG PLATE LLC/COATESVILLE ... .ottt ettt e ettt e e st e e e et e e s ta e e e sataeeeeaseeeesaseeeesseeeansaeeeansenasanseeannes Chester.
SUNOCO INC (R&M)/MARCUS HOOK REFINERY ... .ooiiiiiiiieiie ettt ettt et sate et e ssteesbeesnaeesneeenseanseean Delaware.
CONOCOPHILLIPS CO/TRAINER REF ...ttt ettt et te ettt e et e e b e eaaeeseesaseesaeesnseesseeenreaasnean Delaware.
PPL MONTOUR LLC/MONTOUR SES .....oooi ittt ettt e sttt e e s tte e s s tae e e s atae e e staea e saseeeesaseeessasaeeasneeeanseeaeanseeannes Montour.
PPL MARTINS CREEK LLC/MARTINS CREEK .....oooitiiiiee ettt ettt ettt e et e e et e e e aaeeeentaeaeenreeaenes Northampton.
RELIANT ENERGY/PORTLAND GENERATING STATION ... .ottt et e e et e e e eaae e e eaee e e enneeeenes Northampton.
LAFARGE CORP/WHITEHALL PLT ..ottt ettt e ettt e e et e e e e eat e e e e aee e sanbeeeeasbeeessseesanseeesasseeeassnaeenseeananes Lehigh.
KEYSTONE PORTLAND CE/EAST ALLEN . ..ottt ettt e e et e e et e e e abe e e s at e e e sanaeesaaseeesnneeeenneaeanns Northampton.
ORION POWER MIDWEST/NEW CASTLE PLT ..ttt ettt e sttt e stte e e eae e e s sare e e ennaeesentaeessnseeesnnneesannnneens Lawrence.
CEMEX INC/WAMPUM CEMENT PLT Lawrence.
ESSROC/BESSEMER ........cccceecvveeneen. Lawrence.
AK STEEL CORP/BUTLER WORKS ...... Butler.
UNITED REFINING CO/WARREN PLT Warren.
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TABLE 5—PENNSYLVANIA BART-ELIGIBLE SOURCES—Continued

Facility County
PPL BRUNNER ISLAND LLC/BRUNNER ISLAND ......octiiiiiitieiiieeienieete sttt sttt st sn et ne e s e York.
APPLETON PAPERS INC/SPRING MILL Blair.
PH GLATFELTER CO/SPRING GROVE .......oiitiiiiiiiiee ettt ettt sttt sttt b e be e nesbe e b nte e York.
LEHIGH CEMENT CO/EVANSVILLE CEMENT PLT ...uiitiitiitiieieiniente ettt Berks.
CARMEUSE LIME INC/MILLARD LIME PLT ..ottt st b e sae ettt s nne s Lebanon.
LEHIGH CEMENT CO/YORK OPERATIONS ...ttt ettt sttt na bt se bt nn e b nnennes York.
ALLEGHENY ENERGY SUPPLY/HATFIELDS FERRY POWER STA ...ttt Greene.
ALLEGHENY ENERGY SUPPLY/MITCHELL POWER STA ...ttt ettt sre e e Washington.
EME HOMER CITY GEN LP ...ttt bbbt et ea e bt e ae e neeeae et e s bt e neabeebenbeens Indiana.
RELIANT ENERGY NORTHEAST/CONEMAUGH PLT ..ottt sn et aneanen Indiana.
RELIANT ENERGY NORTHEAST MGMT/KEYSTONE POWER PLT ....coiiiiiiiiiiieiereerteee et Armstrong.
FIRSTENERGY GEN CORP/BRUCE MANSFIELD PLT ...oiitiiiiiiiiitteteiee sttt eresn et eneanen Beaver.
DYNO NOBEL INC/DONORA ...ttt ettt ettt sa et a et ea e et e eh e et e e bt e s e bt e s et e eas e et eaeenbeeneenneaneas Washington.
RELIANT/CHESWICK ...ttt ettt ettt h b b s et h bt bt e b et e aeeh e e Rt b e s e e eh e eb e et e ne e st e e e aeeneaneanen Allegheny.
US STEEL/CLAIRTON WORKS ... ittt st sh ettt h et b e et e s et e eat e bt eae et e eaeenaeeneeneaneas Allegheny.
ALLEGHENY LUDLUM/BRACKENRIDGE ........ccocotiiitiitiitiieieieiesit sttt sr ettt sttt nbesn bt sne e e Allegheny.
SUNOCO CHEMICALS/FRANKFORD PLANT ...ttt ettt sttt st be e ae e bbb s e Philadelphia.
SUNOCO INC (R&M)/PHILADELPHIA REFINERY  .....ooiiiitiieiiiiitsteste sttt sttt e Philadelphia.
TRIGEN/EDISON STATION ...ocoiiiiieiiiieeeeeene Philadelphia.
TRIGEN/SCHUYLKILL STATION Philadelphia.

TABLE 6—PENNSYLVANIA FACILITIES NOT BART-ELIGIBLE DUE TO FEDERALLY ENFORCEABLE PERMIT RESTRICTIONS

Facility County
VICTAULIC CO AMER/FORKS FACILITY ettt sttt nb e b e Northampton.
AMERICAN REFINING GR/BRADFORD .......cotiiiieiieiiitintesiee ettt sttt sttt et nnenre s McKean.
MERCER LIME & STONE/BRANCHTON ...ttt ee s Butler.
DUFERCO FARRELL CORP/FARRELL PLT ..ottt st sne e Mercer.
INMETCO/ELLWOOD CITY ettt sttt bbbt b e s h et e eh et she et nae et e sneeneenneennenee Lawrence.
INDSPEC CHEM CORP/PETROLIA ...ttt sttt sttt st aneen s Butler.
LWB REFRACTORIES CO/W MANCHESTER .......ooiiiiiiiiiiiee ettt York.
EXIDE TECH/READING SMELTER ........ccccoenee. Berks.
HORSEHEAD CORP/MONACA SMELTER Beaver.

The second component of the BART
evaluation is to identify those BART
eligible sources that may reasonably be
anticipated to cause or contribute to
visibility impairment at any Class I area
are subject to BART. As discussed in the
BART Guidelines, a state may choose to
consider all BART eligible sources to be
subject to BART (70 FR 39161).
Consistent with the MANE-VU Board’s
decision in June 2004 that because of
the collective importance of BART
sources, BART determinations should
be made by the MANE-VU states for
each BART eligible source.
Pennsylvania identified each of its
BART eligible sources as subject to
BART.

The final component of a BART
evaluation is making BART
determinations for all BART subject
sources. In making BART
determinations, section 169A(g)(2) of
the CAA requires that states consider
the following factors: (1) The costs of
compliance; (2) the energy and non-air
quality environmental impacts of
compliance; (3) any existing pollution
control technology in use at the source;
(4) the remaining useful life of the
source; and (5) the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. Section
(e)(2) of the RHR provides that a state
may opt to implement an emissions

trading program or other alternative
measure rather than to require sources
subject to BART to install, operate, and
maintain BART. To do so, the state must
demonstrate that the emissions trading
program or other alternative measure
will achieve greater reasonable progress
than would be achieved through the
installation and operation of BART. The
34 sources in Pennsylvania that the
Commonwealth found to be subject to
BART are discussed below in Table 7.
For the EGUs, Pennsylvania relied on
CAIR to satisfy the BART requirements
for SO, and NOx. As CAIR does not
address PM emissions, Pennsylvania
conducted BART analyses for PM for
these EGUs subject to BART.

TABLE 7—PENNSYLVANIA BART LIMITS AND CONTROLS

BART Source name & unit ID

Pollutant and emission limit

ConocoPhillips FCCU/CO Boiler Unit ID CO1 ..

ConocoPhillips Platform Feed Heater Unit ID 738

age).

SO.: 25 parts per million volumetric dry (ppmvd) (365-day rolling aver-

PM: 0.5 pound (Ib)/1000 Ib coke burn (3-hr average).
NOx: 121.1 ppmvd (365-day).
155.3 ppmvd (7-day).
NOx: 0.12 pound per million metric british thermal units (Ib/MMBtu).
SO2: 0.011 Ib/MMBtu (both limits are on an annual basis).
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TABLE 7—PENNSYLVANIA BART LIMITS AND CONTROLS—Continued

BART Source name & unit ID

Pollutant and emission limit

Sunoco Inc. Marcus Hook Refinery FCCU/CO Boiler Unit ID 101 and
COBf.

Sunoco Inc. Marcus Hook Refinery 17—2A, H-01 Heater ......................
United Refining Co. Boiler 4 ..o,
United Refining Co. Crude Heater—North .........c.ccccooiiiiniinniieees
Carmeuse Lime Inc. Kiln Number 5 ..o

Lehigh Cement Co. Evansville Plant Kiln Number 1 ........cccccooiiiniiiieens

Lehigh Cement Co. Evansville Plant Kiln Number 2 ..........ccccccvniiiens

Lehigh Cement Co. York Operations White Cement Kiln .............cccceee.

Lafarge Corp. Whitehall Plant Kiln K=2 ........c.ooiiiiieeee

Lafarge Corp. Whitehall Plant Kiln K=3 .........cccooiiiiiiiiees

CEMEX Inc. Wampum Plant Kiln No. 3 .....cccooiiiiiiiieeeeee e
ESSROC Cement Bessemer Plant Kiln NO. 5 .......ccocooviiiiiniinicene
Keystone Cement Co. East Allen Plant Kiln NO. 2 .......cccoooiiiiiiiniiiieens
ISG Plate LLC Coatesville Plant Electric Arc Furnace D ...........ccccoc.e.....
AK Steel Corp. Butler Works Electric Arc Furnaces: #2, #3, and #4 ......
PH Glatfelter Co. Spring Grove Plant No. 1 Power Boiler ......................
Appleton Papers Inc. Spring Mill Plant No. 3 Power Boiler .....................

Dyno Nobel Inc. Donora Plant Ammonia Oxidation Plant .......................

Allegheny Energy Hatfields Ferry Power Main Boilers (#1, #2, and #3)
PPL Brunner Island Brunner Island Boilers 2 and 3
Exelon Generation Eddystone Plant Boilers 3 and 4
EME Homer City Homer City Plant Main Boilers (#1, #2, #3) ......c..........
PPL Montour LLC Montour SES Boilers 1 and 2 ..........cccocceevverieeneenne.
Reliant Energy LLC Portland Generating Boiler #2 .......................
First Energy Corp. Bruce Mansfield Plt Main Boilers (#1, #2, #3)
Allegheny Energy Mitchell Power Station Boiler #3 ...........ccc........
Orion Power Midwest New Castle Plant Boiler #5 ...........

Reliant Energy NE Keystone Power Plant Boilers 1 and 2 ..

PPL Martins Creek Martins Creek Plant Boilers 3 and 4 .....
Reliant Energy NE Conemaugh Plant Boilers 1 and 2 ..
Trigen Edison Station Philadelphia Boilers 3 and 4 ..........cccccciviieneenee.

Trigen Schuylkill Station Philadelphia Boiler #26 ............cccceiiriiiineenee.

SO2: 25 ppmvd (365-day rolling average).
NOx: 20 ppmvd (365-day rolling average).
PM: 1.0 Ib/1000 Ib coke burn.

NOx: 0.25 Ib/MMBtu (24-hr basis).
SO2: 500 ppmvd.

NOx: 0.173 Ib/MMBtu.

SO.: 24.3 Ibs/hr.

NOx: 0.226 Ib/MMBtu.

SO.: 207.7 Ibs/hr.

NOx: 6.0 Ib/ton lime.

SO.: 500 ppmvd.

NOx: 367.7 pound per hour (Ibs/hr).
S0O,: 59.4 Ibs/hr.

PM: 34.8 tons/12-month period.
PM10: 87.4 tons/12-month period.
NOx: 367.7 Ibs/hr.

SO,: 59.4 Ibs/hr.

PM: 34.8 tons/12-month period.
PM;o: 87.4 tons/12-month period.
NOx: 8.2 Ibs/ton.

SO.: 500 ppmvd.

PM: 0.02 grains per dry standard cubic foot (grains/dscf).

NOx: 297.7 Ibs/hr.

NOx: 260.5 Ibs/hr.

SO,: 362 Ibs/hr.

PM: 14.8 Ibs/hr.

NOx: 202.3 Ibs/hr.

NOx: 166.0 Ibs/hr.

SO,: 195.0 Ibs/hr.

PM: 7.3 Ibs/hr.

NOx: 6.2 Ibs/ton clinker. (May—Sep 6.0 Ibs/ton).
SO,: 500 ppmvd.

PM: 0.02 grains/dscf.

NOx: 476 Ibs/hr.

SO,: 500 ppmvd.

PM: 0.02 grains/dscf.

NOx: 529 Ibs/hr.

SO,: 500 ppmvd.

PM: 0.02 grains/dscf.

SO,: 500 ppmvd.

PM: 0.02 grains/dscf (primary baghouse).
PM: 0.0052 grains/dscf (secondary baghouses).
NOx: 75 Ibs/hr.

SO,: 500 ppmvd.

PM: 0.0036 grains/dscf.

NOx: 0.66 Ib/MMBtu (30-day rolling average).
SO2: 3.7 Ib/MMBtu (30-day rolling average).

PM: 3.6 x Heat Input (Ibs/MMBtu) raised to a negative 0.56 power.

NOx: 0.63 Ib/MMBtu.
SO2: 4.0 Ib/MMBtu (over any 1-hr period).

PM: 3.6 x Heat Input (Ibs/MMBtu) raised to a negative 0.56 power.

NOx: 396 tons/12-month period.

NO.: 5.5 Ib/ton acid product (expressed as 100% HNOg).

PM: 0.075 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu.

PM: 0.1 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu.

PM: 0.1 Ib/MMBtu.

PM: 0.1 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu for each boiler.

NOx: 0.5 Ib/MMBtu for each boiler.

PM: 0.1 Ib/MMBtu for each boiler.

SO5: 0.5% sulfur (#6 fuel oil), 0.2% sulfur (#2 oil).
NOx: 0.36 Ib/MMBtu (30-day rolling avg).
PM: 0.1 Ib/MMBtu.

S02: 0.5% sulfur (#6 fuel oil).
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TABLE 7—PENNSYLVANIA BART LIMITS AND CONTROLS—Continued

BART Source name & unit ID

Pollutant and emission limit

Sunoco Chemicals Frankfort Plant Philadelphia Boiler No. 3

Sunoco Refinery, Inc Philadelphia FCCU/CO Boiler Unit ID 1232 ..........

Sunoco Refinery Inc. Philadelphia Process Heaters

Allegheny Ludlum Corp. Allegheny County
Basic Oxygen Furnaces
Slab Grinder
Plate Burner/Torch Cutter ..

Loftus Soaking Pits
US Steel Clairton, Allegheny County, Clairton Coke Works
Desulfurization Plant ..........ccccocoviiiiiiciiceee

Boiler #2
R1 Boiler
T1 Boiler

Orion Power Cheswick Plant Allegheny County Boiler No. 1

NOx: 0.3 Ibs/MMBtu.
PM: 0.1 Ib/MMBtu.
SO2: 0.52 Ibs/MMBtu.

SO.: 500 ppmvd.

PM: 230 tpy.
PM: 13 tpy.

PMio: 361 tpy.

SO.: 25 ppmvd (365-day rolling average).
NOx: 20 ppmvd (365-day rolling average).
PM: 0.5 Ib/1000 Ib coke burn.

NOx: 0.020 Ib/MMBtu (24-hr basis).

PM: 68 tons per year (tpy).

PM: 14 tpy, NOx: 194 tpy.

SO.: 590 tpy; NOx: 27 tpy.

..... SO2: 1508 tpy; NOx: 1285 tpy.
..... SO5: 796 tpy: NOx: 525 tpy.

..... S0O2: 572 tpy; NOx: 358 tpy.

S0.: 67,452 typ; NOx: 10,840 tpy.

EPA agrees with PADEP’s analyses
and conclusions for the BART emission
units located in Table 7 above. EPA has
reviewed the Pennsylvania analyses and
concluded they were conducted in a
manner that is consistent with EPA’s
BART Guidelines. EPA has determined
that Pennsylvania’s submittals meet the
requirements of section 169A(g)(2) of
the CAA to consider available
technology, the cost of compliance, the
energy and nonair quality
environmental impacts of compliance,
any pollution control equipment in use
at the source, the remaining useful life
of the source, and the degree of
improvement in visibility which may
reasonably be anticipated to result from
the use of such technology. Therefore,
the conclusions reflect a reasonable
application of EPA’s guidance to these
sources. EPA’s analysis of these BART
determinations can be found in the
accompanying TSD for this rulemaking.
The BART determinations for each of
the facilities discussed above and the
resulting BART emission limits were
adopted by Pennsylvania into its
regional haze SIP. PADEP incorporated
the BART emission limits into Title V
permits. The BART units in
Pennsylvania are required to comply
with these emission limits no later than
five years after publication in the
Federal Register of EPA’s final approval
of the Pennsylvania regional haze SIP,
to allow time for needed operational
changes.

C. Consultation With States and FLMs

On May 10, 2006, the MANE-VU
State Air Directors adopted the Inter-
RPO State/Tribal and FLM Consultation
Framework that documented the

consultation process within the context
of regional haze planning, and was
intended to create greater certainty and
understanding among RPOs. MANE-VU
states held ten consultation meetings
and/or conference calls from March 1,
2007 through March 21, 2008. In
addition to MANE-VU members
attending these meetings and conference
calls, participants from VISTAS,
Midwest RPO, and the relevant Federal
Land Managers were also in attendance.
In addition to the conference calls and
meeting, the FLMs were given the
opportunity to review and comment on
each of the technical documents
developed by MANE-VU.

Pennsylvania submitted a draft
regional haze SIP to the relevant FLMs
for review and comment pursuant to 40
CFR 51.308(i)(2). The FLM provided
comments on the draft regional haze SIP
in accordance with 40 CFR 51.308(i)(3).
The comments received from the FLMs
were addressed and incorporated in
Pennsylvania’s SIP revision. The FLM’s
comments and PADEP’s responses can
be found in Appendix AA of the
Pennsylvania submittal. The PADEP
provided public notice of the
opportunity to comment on the SIP
revision and provided public notice of
public hearing on October 9, 2010. The
PADEP did not receive any comments
during the public comment period.
Pennsylvania commits in their SIP to
ongoing consultation with the FLMs on
Regional Haze issues throughout the
implementation.

D. Periodic SIP Revisions and Five-Year
Progress Reports

Consistent with the requirements of
40 CFR 51.308(g), Pennsylvania has

committed to submitting a report on
reasonable progress (in the form of a SIP
revision) to the EPA every five years
following the initial submittal of its
regional haze SIP. The reasonable
progress report will evaluate the
progress made towards the RPGs for the
MANE-VU Class I areas influenced by
Pennsylvania.

IV. What action is EPA proposing to
take?

EPA is proposing a limited approval
of the revision to the Pennsylvania SIP
submitted by the Commonwealth of
Pennsylvania through the PADEP on
December 20, 2010 as meeting some of
the applicable regional haze
requirements as set forth in sections
169A and 169B of the CAA and in 40
CFR 51.300-308, as described
previously in this action. Accordingly,
EPA is proposing to find that this
revision meets the applicable visibility
related requirements of CAA section
110(a)(2) including but not limited to
110(a)(2)(D)(1)(I1) and 110(a)(2)(]),
relating to visibility protection for the
1997 8-Hour Ozone NAAQS and the
1997 and 2006 PM, s NAAQS. EPA is
taking this action pursuant to those
provisions of the CAA. EPA is soliciting
public comments on the issues
discussed in this document. These
comments will be considered before
taking final action. In a separate action,
EPA has previously proposed a limited
disapproval of the Pennsylvania
regional haze SIP because of
deficiencies in the Commonwealth’s
regional haze SIP submittal arising from
the remand by the U.S. Court of Appeals
for the District of Columbia (D.C.
Circuit) to EPA of CAIR. See 76 FR
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82219. Consequently, we are not taking
action in this notice to address the
Commonwealth’s reliance on CAIR to

meet certain regional haze requirements.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable Federal regulations.

42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human

health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed limited
approval of Pennsylvania’s Regional
Haze Plan does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen dioxide,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Visibility, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 17, 2012.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2012-1512 Filed 1-25-12; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

January 23, 2012.

The Department of Agriculture will
submit the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13 on or after the date
of publication of this notice. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), New Executive Office Building,
Washington, DC;
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395—-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602.

DATES: Comments regarding these
information collections are best assured
of having their full effect if received by
February 27, 2012. Copies of the
submission(s) may be obtained by
calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control

number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Agricultural Marketing Service

Title: Regulations Governing the
Inspection and Grading of Manufactured
or Processed Dairy Products—
Recordkeeping.

OMB Control Number: 0581-0110.

Summary of Collection: The
Agricultural Marketing Act of 1946
directs the Department to develop
programs that will provide and enable
the marketing of agricultural products.
One of these programs is the USDA
voluntary inspection and grading
program for dairy products where these
dairy products are graded according to
U.S. grade standards by an USDA
grader. The dairy products so graded
may be identified with the USDA grade
mark. Dairy processors, buyers, retailers,
institutional users, and consumers have
requested that such a program be
developed to assure the uniform quality
of dairy products purchased. In order
for any service program to perform
satisfactorily, there must be written
guides and rules, which in this case are
regulations for the provider and user.

Need and Use of the Information: The
Agricultural Marketing Service will
collect information to ensure that the
dairy inspection program products are
produced under sanitary conditions and
buyers are purchasing a quality product.
The information collected through
recordkeeping are routinely reviewed
and evaluated during the inspection of
the dairy plant facilities for USDA
approval. Without laboratory testing
results required by recordkeeping, the
inspectors would not be able to evaluate
the quality of dairy products.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 487.

Frequency of Responses:
Recordkeeping.

Total Burden Hours: 1,388.

Agricultural Marketing Service

Title: Regulations for Inspection of
Eggs.
OMB Control Number: 0581-0113.

Summary of Collection: Congress
enacted the Egg Products Inspection Act
(21 U.S.C. 1031-1056) (EPIA) to provide

a mandatory inspection program to
assure egg products are processed under
sanitary conditions, are wholesome,
unadulterated, and properly labeled; to
control the disposition of dirty and
checked shell eggs; to control
unwholesome, adulterated, and inedible
egg products and shell eggs that are
unfit for human consumption; and to
control the movement and disposition
of imported shell eggs and egg products
that are unwholesome and inedible.
Regulations developed under 7 CFR part
57 provide the requirements and
guidelines for the Department and
industry needed to obtain compliance.
The Agricultural Marketing Service
(AMS) will collect information using
several forms. Forms used to collect
information provide method for
measuring workload, record of
compliance and non compliance and a
basis to monitor the utilization of funds.

Need and Use of the Information:
AMS will use the information to assure
compliance with the Act and
regulations, to take administrative and
regulatory action and to develop and
revise cooperative agreements with the
States, which conduct surveillance
inspections of shell egg handlers and
processors. If the information is not
collected, AMS would not be able to
control the processing, movement, and
disposition of restricted shell eggs and
egg products and take regulatory action
in case of noncompliance.

Description of Respondents: Business
or other for-profit; Federal Government;
State, Local or Tribal Government.

Number of Respondents: 935.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Quarterly.

Total Burden Hours: 1,937.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2012-1639 Filed 1-26—12; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE
Rural Housing Service

U.S. Department of Agriculture Multi-
Family Housing Program 2012 Industry
Forums—Open Teleconference and/or
Web Conference Meetings

AGENCY: Rural Housing Service, USDA.
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ACTION: Announcement of meetings.

SUMMARY: This Notice announces a
series of teleconferences and/or Web
conference meetings regarding the
USDA Multi-Family Housing Program.
The teleconference and/or Web
conference meetings will be scheduled
on a quarterly basis, but may be held
monthly at the Agency’s discretion. This
Notice also outlines suggested
discussion topics for the meetings and
is intended to notify the general public
of their opportunity to participate in the
teleconference and/or Web conference
meetings.

DATES: Teleconference and/or Web
conference meetings are scheduled to
occur during the months of January,
April, July, and October of 2012. The
dates and times for the teleconference
and/or Web conference meetings will be
announced via e-mail to parties
registered as described below.

FOR FURTHER INFORMATION CONTACT: Any
member of the public wishing to register
for the meetings and obtain the call-in
number, access code, Web link and
other information for any of the public
teleconference and/or Web conference
meetings may contact Timothy James,
Loan and Finance Analyst, Multi-
Family Housing, (202) 720-1094, fax at
(202) 720-0302, or email address
timothy.james@wdc.usda.gov and
provide their name title, agency/
company name, address, telephone
numbers and email address. People who
are already registered do not need to
register again.

SUPPLEMENTARY INFORMATION: The
objectives of this series of
teleconferences are as follows:

o Enhance the effectiveness of the
Multi-Family Housing Program

o Establish a two-way communications
forum to update industry participants
and Rural Housing Service (RHS) staff

e Enhance RHS’ awareness of issues
that impact the Multi-Family Housing
Program

o Increase transparency and
accountability in the Multi-Family
Housing Program
Topics to be discussed could include,

but will not be limited to, the following:

¢ Updates on USDA Multi-Family
Housing Program activities

e Perspectives on the Multi-Family
Notice of Funds Availability
processes

e Comments on Section 514/516 and
Section 515 transaction processes

e Comments on particular servicing-
related activities of interest at that
time

Dated: January 16, 2012.
Tammye Trevino,
Administrator, Rural Housing Service.
[FR Doc. 2012-1573 Filed 1-25-12; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Cooperative Game Fish Tagging
Report.

OMB Control Number: 0648—0247.

Form Number(s): NOAA 88—162.

Type of Request: Regular submission
(extension of a current information
collection).

Number of Respondents: 10,000.

Average Hours per Response: 2
minutes.

Burden Hours: 333.

Needs and Uses: The Cooperative
Game Fish Tagging Program was
initiated in 1971 as part of a
comprehensive research program
resulting from passage of Public Law
86—359, Study of Migratory Game Fish,
and other legislative acts under which
the National Marine Fisheries Service
(NMFS) operates. The Cooperative
Tagging Center attempts to determine
the migration patterns of, and other
biological information for, billfish,
tunas, and swordfish. The fish tagging
report is provided to the angler with the
tags, and he/she fills out the card with
the information when a fish is tagged
and mails it to NMFS. Information on
each species is used by NMFS to
determine migratory patterns, distance
traveled, stock boundaries, age, and
growth. These data are necessary input
for developing management criteria by
regional fishery management councils,
states, and NMFS.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer:

OIRA Submission@omb.eop.gov.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—-0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW, Washington,

DC 20230 (or via the Internet at
JJessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to
OIRA_Submission@omb.eop.gov.

Dated: January 20, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-1590 Filed 1-25-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: International Trade
Administration (ITA).

Title: Application for Insular Watch
and Jewelry Program Benefits.

OMB Control Number: 0625—-0040.

Form Number(s): ITA-334P; —334P—1;
—334P-2; and —334P-3.

Type of Request: Regular submission
(extension of a currently approved
information collection).

Burden Hours: 4.

Number of Respondents: 2.

Average Hours per Response: 1.

Needs and Uses: Public Law 97446,
as amended by Public Law 103-465,
Public Law 106-36, and Public Law
108-429, requires the Department of
Commerce and the Department of the
Interior (Departments) to administer the
distribution of duty exemptions to
watch producers and duty refunds,
involving several million dollars
biannually, to watch and jewelry
producers in the insular possessions
(i.e., the U.S. Virgin Islands, Guam,
American Samoa) and the Northern
Mariana Islands. The primary
consideration in collecting information
is to administer the laws, prevent abuse
of the program, and permit a fair and
equitable distribution of its benefits.
Form ITA—-334P is the principal
program form used for recording the
annual operational data on the basis of
which program entitlements are
distributed among the various producers
(and the provision of which to the
Departments constitutes their annual
application for these entitlements). The
form is also used by new firms making
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application for entitlements for the first
time.

Affected Public: Business or other for-
profit organization.

Frequency: Biannually and annually.

Respondent’s Obligation: Required to
obtain or retain benefit.

OMB Desk Officer: Wendy Liberante,
(202) 395-3647.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
JJessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Wendy Liberante, OMB Desk

Officer, Fax number (202) 395-7285 or

via the Internet at

Wendy L. Liberante@omb.eop.gov.
Dated: January 20, 2012.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-1591 Filed 1-25-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
Office of the Secretary

Estimates of the Voting Age
Population for 2011

AGENCY: Office of the Secretary,
Commerce.

ACTION: General Notice Announcing
Population Estimates.

SUMMARY: This notice announces the
voting age population estimates as of
July 1, 2011, for each state and the
District of Columbia. We are providing
this notice in accordance with the 1976
amendment to the Federal Election
Campaign Act, Title 2, United States
Code, Section 441af(e).

FOR FURTHER INFORMATION CONTACT:
Enrique Lamas, Chief, Population
Division, U.S. Census Bureau, Room
HQ-5H174, Washington, DC 20233, at
(301) 763-2071.

SUPPLEMENTARY INFORMATION: Under the
requirements of the 1976 amendment to
the Federal Election Campaign Act,
Title 2, United States Code, Section
441a(e), I hereby give notice that the
estimates of the voting age population
for July 1, 2011, for each state and the
District of Columbia are as shown in the
following table.

ESTIMATES OF THE POPULATION OF VOTING AGE FOR EACH STATE AND THE DISTRICT OF COLUMBIA: JULY 1, 2011

Population 18 Population 18
Area gnd over Area gnd over

United States .......cceevviiiiiieeeee e 237,657,645
Alabama 3,675,597 || MISSOUI .ccueeiiiiieeeeeeitieee e e ettt e e e e setvee e e e e e e nnnaees 4,598,567
Alaska ....... 534,277 || Montana ..... 775,845
Arizona ...... 4,857,391 || Nebraska .... 1,382,576
ATKANSAS ... 2,227,505 || NeVAda ......ccccvreeiieeeieciieeee et 2,059,547
(7= 1110 o1 = RSN 28,419,993 || New Hampshire ........ccccoeiieiiiiiinniieeeeeeeceee e 1,038,210
Colorado ....... 3,886,708 || New Jersey .......... 6,778,345
Connecticut ... 2,777,395 || New Mexico ..... 1,562,805
DEIAWAIE ...coeeeeeciiieieee et 702,467 || New York ......... 15,179,189
District of Columbia ........ccceeeiieiiiiieecee e 512,662 || North Carolina .. 7,368,808
Florida ........cccevvveenn.n. 15,063,111 || North Dakota .... 532,776
Georgia .. 7,325,352 || Ohio ................. 8,851,859
Hawaii .... 1,070,206 || Oklahoma ... 2,855,349
[ F= L Lo T SRR 1,156,869 || Oregon ............. 3,008,092
HNOIS weveeeeee et 9,771,132 || Pennsylvania .... 9,981,727
Indiana ... 4,919,319 || Rhode Island .... 831,766
lowa ....... 2,337,939 | South Carolina . 3,598,675
Kansas ...... 2,147,316 | South Dakota ... 620,926
Kentucky ... 3,348,401 || Tennessee ....... 4,911,217
Louisiana .. 3,456,640 || Texas ..... 18,713,943
Maine ........ 1,058,970 | Utah ....... 1,936,913
Maryland ............. 4,481,654 || Vermont . 500,413
Massachusetts .... 5,182,521 || Virginia .......... 6,243,058
MiChIQan ... 7,580,375 || WashingtoNn .........ccoociieiiiiiiiiiie e 5,248,281
MiINNESOA ...oeeeeiiiiieee e 4,067,335 || West Virginia ........ccoceeveeriieneenieenie e 1,470,570
MiSSISSIPPI .vveeerrieeeiiiee et 2,228,273 || Wisconsin 4,385,559

Wyoming 433,221

Source: U.S. Census Bureau, Population Division.
Dated: January 18, 2012. DEPARTMENT OF COMMERCE for 1910 and All Subsequent Decennial

John E. Bryson,

Secretary, U.S. Department of Commerce.
[FR Doc. 2012-1635 Filed 1-25-12; 8:45 am]
BILLING CODE 3510-07-P

[Docket No. 111115680-1675-01]
RIN 0605-XA39

Privacy Act of 1974; Altered System of
Records

AGENCY: U.S. Census Bureau,
Department of Commerce.

ACTION: Notice of Amendment, Privacy
Act System of Records: COMMERCE/
CENSUS-6, Population Census Records

Censuses.

SUMMARY: In accordance with the
Privacy Act of 1974, as amended, Title
5 United States Code (U.S.C.) 552a(e)(4)
and (11); and Office of Management and
Budget (OMB) Circular A-130,
Appendix I, “Federal Agency
Responsibilities for Maintaining
Records About Individuals,” the
Department of Commerce is issuing
notice of intent to amend the system of


mailto:Wendy_L._Liberante@omb.eop.gov
mailto:JJessup@doc.gov

Federal Register/Vol. 77, No. 17/Thursday, January 26, 2012/ Notices

4001

records under COMMERCE/CENSUS-6,
Population Census Records for 1910 and
All Subsequent Decennial Censuses.
This amendment would update certain
provisions concerning the safeguards for
records in the system, update system
manager information, and address and
minor administrative updates.
Accordingly, the COMMERCE/
CENSUS-6, Population Census Records
for 1910 and All Subsequent Decennial
Censuses notice published in the
Federal Register on November 1, 2002
(67 FR 66610), is amended as below. We
invite public comment on the system
amendment announced in this
publication.

DATES: Comment Date: To be
considered, written comments on the
proposed amended system must be
submitted on or before February 27,
2012.

Effective Date: Unless comments
dictate otherwise, the amended system
of records will become effective as
proposed on the date of publication of
a subsequent notice in the Federal
Register.

ADDRESSES: Please address comments
to: Chief Privacy Officer, Room 8H115,
U.S. Census Bureau, Washington, DC
20233-3700.

SUPPLEMENTARY INFORMATION: The
Decennial Census of Population and
Housing is one of the few Federal
activities for which authority rests in
the Constitution (Article 1, Section 2).
Decennial census data collection
processes touch the lives of every
person in the United States. Decennial
census data products provide the basis
for apportioning among the states the
seats in the U.S. House of
Representatives, for developing the
districts that members of Congress, state
legislators, and other elected
individuals represent, for the
distribution of billions of dollars each
year to governmental entities at all
levels, and for untold numbers of
governmental and business decisions.
Decennial census records may also be
used by respondents, their heirs, or legal
representatives for proof of age,
citizenship, proof of relationship, and
limited use for genealogical purposes.
The first change updates the safeguards
to comprehensively cover the safeguards
provided at the U.S. Census Bureau. The
second change updates the system
manager and corresponding address.
Additionally, this amendment provides
minor administrative updates to record
source categories and exemptions
claimed for the system. The entire
resulting system of records notice, as
amended, appears below.

SYSTEM NAME:

COMMERCE/CENSUS-6, Population
Census Records for 1910 and All
Subsequent Decennial Censuses.

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

U.S. Census Bureau, National
Processing Center, 1201 East 10th Street,
Jeffersonville, IN 47132.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All persons ever counted during
decennial censuses of population (1910
and all subsequent decennial censuses).

CATEGORIES OF RECORDS IN THE SYSTEM:

The categories of records contain
records with direct identifiers (i.e.,
name) such as: household information:
Name, address, relationship to head of
household; demographic information:
age (at time of census) or month/year
(depending on census year), marital
status, occupation and limited
education data, race of household
members, and other similar
characteristics as reported in each
census.

AUTHORITIES FOR MAINTENANCE OF THE SYSTEM:
Title 13, U.S.C. 8.

PURPOSE(S):

The purpose of this system is to
search the 1910 and all subsequent
decennial census records. Official
census transcripts of the results are
provided to the named person(s), their
heirs, or legal representatives, upon
receipt of a signed Application for
Search of Census Records (Form BC—
600). Census transcripts provide proof
of age for Social Security or other
retirement benefits. They can also be
used in making passport applications, to
prove relationship in settling estates, in
limited genealogy research, or to satisfy
other situations where a birth certificate
or other legal documentation is needed
but is not available. These records may
be considered as statistical records
pursuant to 5 U.S.C. 552(a), as they were
originally collected for statistical
purposes, and are now maintained to
perform searches at the request of
subject individuals under procedures
published in the 15 CFR part 50 and in
accordance with 13 U.S.C. 8 to provide
proof of age, citizenship, proof of
relationship, and limited use for
genealogical purposes.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

None.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

None.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are stored in a computerized
environment, paper, microform, and
electronic media. Paper copies, digital
media, and electronic media that
contain sensitive information are stored
in secure facilities within a locked
drawer or cabinet, or in secure storage
facilities with 24-hour monitoring.
Records may also be stored in a highly
restricted secure computerized
environment with a customized level of
authentication and access control.

RETRIEVABILITY:

A limited number of sworn U.S.
Census Bureau staff will be permitted to
retrieve individual records. Some
census records are indexed by the
SOUNDEX system—a numerical coding
of the surname. The majority of census
records are arranged on a geographic
basis where the address must be known
to determine which roll, microfilm, or
electronic media that contains the
name(s) for which a search is requested.

SAFEGUARDS:

The U.S. Census Bureau is committed
to respecting respondent privacy and
confidentiality. Through the Data
Stewardship Program, we have
implemented management, operational,
and technical controls and practices to
ensure high-level data protection to
respondents of our censuses and
surveys: (1) An unauthorized browsing
policy protects respondent information
from casual or inappropriate use by any
person with access to Title 13 protected
data. (2) All employees permitted to
access the system are subject to the
restriction, penalties, and prohibitions
of 13 U.S.C. 9 and 214 as modified by
Title 18 U.S.C. 3551, et seq., and the
Privacy Act of 1974 (5 U.S.C.
552a(b)(4)). (3) All U.S. Census Bureau
employees and persons with special
sworn status will be regularly advised of
regulations issued pursuant to Title 13
U.S.C. governing the confidentiality of
the data, and will be required to
complete an annual Title 13 awareness
program. (4) All computer systems that
maintain sensitive information are in
compliance with the Federal
Information Security Management Act,
which includes auditing and controls
over access to restricted data. (5) The
use of unsecured telecommunications to
transmit individually identifiable
information is prohibited. (6) Paper
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copies that contain sensitive
information are stored in secure
facilities in a locked drawer or file
cabinet behind a locked door. (7) Data
sets released by the U.S. Census Bureau
have been subjected to, and have
successfully met, criteria established by
an internal Disclosure Review Board to
ensure no individually identifiable data
are released. (8) Details from
confidential records can only be
released to the named persons, their
heirs, or legal representatives upon
submission of a notarized transcript
application. (9) Individual records are
confidential for 72 years (Title 44,
U.S.C. § 2108 (b)).

RETENTION AND DISPOSAL:

Records are retained indefinitely.
Records are stored at the Census
Bureau’s National Processing Center in
Jeffersonville, Indiana, and also are
provided to the National Archives and
Records Administration for permanent
retention. Records stored at the National
Archives and Records Administration
are not made public for 72 years.

SYSTEM MANAGER AND ADDRESS:

Associate Director for Field
Operations, U.S. Census Bureau, 4600
Silver Hill Road, Washington, DC
20233-8000.

NOTIFICATION PROCEDURE:

None.

RECORD ACCESS PROCEDURES:
None.

CONTESTING RECORD PROCEDURES:

None.

RECORD SOURCE CATEGORIES:

Individuals covered by U.S. Census
Bureau decennial censuses.

EXEMPTIONS CLAIMED FOR SYSTEM:

Pursuant to 5 U.S.C. 552a(k)(4) this
system of records is exempt from the
notification, access, and contest
requirements of the agency procedures
(under 5 U.S.C. 552a(c)(3), (d), (e)(1),
(e)(4)(G), (H), and (I), and (f)). This
exemption is applicable as the data are
maintained by the U.S. Census Bureau
and required by Title 13 to be used
solely as statistical records and are not
used in whole or in part in making any
determination about an identifiable
individual. This exemption is made in
accordance with the Department’s rules,
which appear in 15 CFR part 4, subpart
B, and in accordance with agency rules
published in the rules section of this
Federal Register.

Dated: January 18, 2012.
Jonathan R. Cantor,

Chief Privacy Officer, Department of
Commerce.

[FR Doc. 2012-1592 Filed 1-25-12; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
[Docket No. 111115678-1670-01]
RIN 0605-XA37

Privacy Act of 1974; System of
Records

AGENCY: U.S. Census Bureau,
Department of Commerce.

ACTION: Notice of Amendment, Privacy
Act System of Records; COMMERCE/
CENSUS-3, Individual and Household
Statistical Surveys and Special Studies
Records.

SUMMARY: In accordance with the
Privacy Act of 1974, as amended, Title
5 United States Code (U.S.C.) 552a(e)(4)
and (11); and Office of Management and
Budget (OMB) Circular A-130,
Appendix I, “Federal Agency
Responsibilities for Maintaining
Records About Individuals,” the
Department of Commerce is issuing
notice of intent to amend the system of
records COMMERCE/CENSUS-3,
Individual and Household Statistical
Surveys and Special Studies Records.
This amendment would change the
name of the system of records to
“Special Censuses, Surveys, and Other
Studies;” amend certain provisions
concerning the purpose of the system of
records; update categories of individuals
and records covered by the system;
change procedures governing retrieval,
storage, retention, disposal, and
safeguards of the records in the system;
and make other minor administrative
updates. Accordingly, the system notice
for COMMERCE/CENSUS-3, Individual
and Household Statistical Surveys and
Special Studies Records published in
the Federal Register on November 01,
2002 (67 FR 66608) is amended as
below. We invite public comment on
the system amendment announced in
this publication.

DATES: Comment Date: To be
considered, written comments on the
proposed amended system must be
submitted on or before February 27,
2012.

Effective Date: Unless comments are
received, the amended system of records
will become effective as proposed on
the date of publication of a subsequent
notice in the Federal Register.
ADDRESSES: Please address comments
to: Chief Privacy Officer, Room 8H115,

U.S. Census Bureau, Washington, DC
20233-3700.

SUPPLEMENTARY INFORMATION: This
update makes four program-related
changes. The first of four proposed
changes to program-related provisions
updates the purpose of the system of
records to include collection of
statistical data from respondents, as
well as the methodological research
previously included in the original
System of Record Notice (SORN). This
update is a result of a re-alignment of
the Census Bureau’s systems of records
to separate Census Bureau surveys
protected by Title 13 confidentiality
provisions from reimbursable surveys
not protected by Title 13 confidentiality
provisions. Census Bureau surveys
protected by Title 13 confidentiality are
now covered in this system of records,
and reimbursable surveys are covered in
COMMERCE/Census-7, “Other Agency
Surveys and Reimbursables.” The
second proposed change updates the
categories of individuals in the system
to include administrative records and
cognitive interviews. The third change
updates the categories of records in the
system to provide additional
information and details surrounding the
records. The last change updates the
policies and practices for storing,
retaining, disposing, and safeguarding
the records in the system to include
recordings of survey and cognitive
interviews and comprehensively cover
the safeguards provided at the U.S.
Census Bureau. The entire resulting
system of records notice, as amended,
appears below.

COMMERCE/CENSUS-3

SYSTEM NAME:

Special Censuses, Surveys, and Other
Studies.

SECURITY CLASSIFICATION: NONE.

SYSTEM LOCATION:

Bowie Computer Center, U.S. Census
Bureau, 17101 Melford Blvd., Bowie,
Maryland 20715, and U.S. Census
Bureau, National Processing Center,
1201 East 10th Street, Jeffersonville,
Indiana 47103; and National Archives
and Records Administration,
Washington National Records Center,
Washington, DC 20409.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

This system covers the population of
the United States. Survey respondents
typically are individuals aged 15 years
old or over. Data collected directly from
respondents may be supplemented with
data from administrative record files
received from other federal, state, or
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local agencies, or commercial sources.
These files are collected and processed
under the Statistical Administrative
Records system. Administrative record
files are from agencies including, the
Departments of Agriculture, Education,
Health and Human Services, Homeland
Security, Housing and Urban
Development, Labor, Treasury, Veterans
Affairs, and from the Office of Personnel
Management, the Social Security
Administration, the Selective Service
System, and the U.S. Postal Service.
Comparable data may also be sought
from State agencies and commercial
sources. Please see the COMMERCE/
CENSUS-8, Statistical Administrative
Records System SORN for more
information. Additionally, subjects of
cognitive interviews (to test
understanding of a new survey form, for
example) are covered in this system of
records.

CATEGORIES OF RECORDS IN THE SYSTEM:
Records in this system of records
consist of working statistical files (i.e.,
those files being analyzed to produce
survey results), survey data files (i.e.,
those files containing answers directly
from the respondent), and/or data
contact files (i.e., those files used for
contacting respondents). Records in this
system of records may contain
information such as: Respondent
contact information—telephone
number, email address; Demographic
information—date of birth, sex, race,
ethnicity, household and family
characteristics, mobility status,
education, marital status, tribal
affiliation, veteran’s status, disability
status; Geographical information—
address and geographic codes; Health
information—health problems, type of
provider, services provided, cost of
services, quality indicators; Economic
information—housing and institutional
characteristics, income, occupation,
employment and unemployment
information, health insurance coverage,
federal and state program participation,
assets and wealth; Activity and event
related information—commuting, travel,
childcare, recreation, consumer
expenditures, community service, drug
and alcohol use, and crime
victimization; Field Representative (FR)
related information—U.S. Census
Bureau FR code, which is used only as
an administrative control item for each
record. Some records in this system of
records may be obtained from datasets
maintained by the COMMERCE/
CENSUS-8, Statistical Administrative
Records System where direct identifiers
have been replaced with a unique non-
identifying code prior to delivery to this
system of records, and, therefore are not

on the working statistical files. These
categories of records are maintained on
unique data sets that are extracted or
combined on an as needed basis using
the unique non-identifying codes but
with the original identifiers removed.
These records may contain:
Demographic information—date of
birth, sex, race, ethnicity, household
and family characteristics, education,
marital status, Tribal affiliation, and
veteran’s status; Geographical
information—address and geographic
codes; Mortality information—cause of
death and hospitalization information;
Health information—type of provider,
services provided, cost of services, and
quality indicators; Economic
information—housing characteristics,
income, occupation, employment and
unemployment information, health
insurance coverage, Federal program
participation, assets, and wealth.
Another category of records contains
two types of records that are maintained
on unique data sets that are extracted or
combined on an as-needed basis using
the unique non-identifying codes but
with some name information retained.
One type of records contains: Business
information—business name, revenues,
number of employees, and industry
codes in support of economic statistical
products. The other type contains:
Respondent contact information—name,
address, telephone number, age, and sex
in support of survey and census data
collection efforts. See the COMMERCE/
CENSUS-8, Statistical Administrative
Records System SORN for more
information. However, for limited short-
term projects, some records obtained
from datasets maintained by the
COMMERCE/CENSUS-38, Statistical
Administrative Records System may
contain some direct identifiers (such as
name, Social Security Number (SSN))
that have been retained in working
statistical files for this collection. These
short-term projects must present project
and use proposal documentation to a
team of high level managers, and obtain
approval to use direct identifiers in
these working statistical files.
Additionally, direct identifiers collected
from survey respondents are routinely
maintained on data contact files in order
to facilitate respondent contact or to
pre-load data for a data collection
instrument.

AUTHORITIES FOR MAINTENANCE OF THE SYSTEM:

Title 13 U.S.C. 8(b), 182, and 196
provide the authority for the U.S.
Census Bureau to conduct statistical
surveys.

PURPOSE(S):

The purpose of this system of records
is to collect statistical information from
respondents through survey instruments
or other means and to conduct
methodological research on improving
various aspects of surveys authorized by
Title 13, U.S.C. 8(b), 182, and 196, such
as: survey sampling frame design;
sample selection algorithms;
questionnaire development, design, and
testing; usability testing of computer
software and equipment; post data
collection processing; data quality
review; and non-response research.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

None. The data will be used only for
statistical purposes. No disclosures
which permit the identification of
individual respondents, and no
determinations affecting individual
respondents are made.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

None.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records (including, but not limited to,
sound files of survey or cognitive
interviews or electronic datasets) will be
stored in a secure computerized system
and on magnetic media; output data will
be electronic files or paper copies. Paper
copies or magnetic media will be stored
in a secure area within a locked drawer
or cabinet. Data sets may be accessed
only by authorized personnel. Control
lists will be used to limit access to those
employees with a need to know; rights
will be granted based on job functions.

RETRIEVABILITY:

A limited number of sworn U.S.
Census Bureau staff will be permitted to
retrieve records containing direct
identifiers (such as a name or SSN).
Staff producing final statistical products
will have access only to data sets from
which direct identifiers have been
deleted and replaced by unique non-
identifying codes internal to the U.S.
Census Bureau.

SAFEGUARDS:

The U.S. Census Bureau is committed
to respecting respondent privacy and
protecting confidentiality. Through the
Data Stewardship Program, we have
implemented management, operational,
and technical controls and practices to
ensure high-level data protection to
respondents of our census and surveys.
(1) An unauthorized browsing policy
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protects respondent information from
casual or inappropriate use by any
person with access to Title 13 protected
data. (2) All employees permitted to
access the system are subject to the
restriction, penalties, and prohibitions
of 13 U.S.C. 9 and 214, as modified by
Title 18 U.S.C. 3551, et seq.; the Privacy
Act of 1974 (5 U.S.C. 552a(b)(4)); and
when applicable, Title 26 U.S.C. 7213,
7213A, and 7431; as well as any
additional restrictions imposed by
statutory authority of a sponsor. (3) All
U.S. Census Bureau employees and
persons with special sworn status will
be regularly advised of regulations
issued pursuant to Title 13 U.S.C.
governing the confidentiality of the
data, and will be required to complete
an annual Title 13 awareness program;
and those who have access to Federal
Tax Information data will be regularly
advised of regulations issued pursuant
to Title 26 U.S.C. governing the
confidentiality of the data, and will be
required to complete an annual Title 26
awareness program. (4) All computer
systems that maintain sensitive
information are in compliance with the
Federal Information Security
Management Act, which includes
auditing and controls over access to
restricted data. (5) The use of unsecured
telecommunications to transmit
individually identifiable information is
prohibited. (6) Paper copies that contain
sensitive information are stored in
secure facilities in a locked drawer or
file cabinet behind a locked door. (7)
Additional data files containing direct
identifiers will be maintained solely for
the purpose of data collection activities,
such as respondent contact and pre-
loading an instrument for a continued
interview, and will not be transferred to,
or maintained on, working statistical
files. (8) Any publications based on this
system will be cleared for release under
the direction of the U.S. Census
Bureau’s Disclosure Review Board,
which will confirm that all the required
disclosure avoidance procedures have
been implemented and no information
that identifies any individual is
released.

RETENTION AND DISPOSAL:

Records are to be retained in
accordance with the General Records
Schedule and U.S. Census Bureau’s
records control schedules that are
approved by the National Archives and
Records Administration. Generally,
records are retained for less than 10
years, unless a longer period is
necessary for statistical purposes or for
permanent archival retention.

SYSTEM MANAGER AND ADDRESS:

Associate Director for Demographic
Programs, U.S. Census Bureau, 4600
Silver Hill Road, Washington, DC
20233-8000.

NOTIFICATION PROCEDURE:
None.

RECORD ACCESS PROCEDURES:
None.

CONTESTING RECORD PROCEDURES:
None.

RECORD SOURCE CATEGORIES:

Individuals and populations covered
by selected administrative records
systems and U.S. Census Bureau
surveys and special censuses.

EXEMPTIONS CLAIMED FOR THIS SYSTEM:

Pursuant to Title 5 U.S.C. 552a(k)(4),
this system of records is exempted from
the notification, access, and contest
requirements of the agency procedures
(under 5 Title U.S.C. 552a(c)(3), (d),
(€)(1), (e)(4)(G), (H), and (1), and (f)).
This exemption is applicable as the data
are maintained by the U.S. Census
Bureau and required by Title 13 to be
used solely as statistical records and are
not used in whole or in part in making
any determination about an identifiable
individual. This exemption is made in
accordance with the Department’s rules,
which appear in 15 CFR part 4 subpart
B, and in accordance with agency rules
published in the rules section of this
Federal Register.

Dated: January 18, 2012.
Jonathan R. Cantor,

Chief Privacy Officer, Department of
Commerce.

[FR Doc. 2012-1596 Filed 1-25-12; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
[Docket No. 111115679-1674-01]
RIN 0605—-XA38

Privacy Act of 1974; Altered System of
Records

AGENCY: U.S. Census Bureau,
Department of Commerce.

ACTION: Notice of Amendment, Privacy
Act System of Records; COMMERCE/
CENSUS-4, Minority-Owned Business
Enterprises Survey Records.

SUMMARY: In accordance with the
Privacy Act of 1974, as amended, Title
5 United States Code (U.S.C.) 552a(e)(4)
and (11); and Office of Management and
Budget (OMB) Circular A-130,
Appendix I, “Federal Agency
Responsibilities for Maintaining

Records About Individuals”, the
Department of Commerce is issuing
notice of intent to amend the system of
records entitled COMMERCE/CENSUS—
4, “Minority-Owned Business
Enterprises Survey Records.” This
amendment would change the name of
the system of records to “Economic
Survey Collection;” would amend
certain provisions concerning the
purpose of the system of the records,
categories of records covered by the
system, routine uses of records
maintained in the system, retrievability,
and safeguards of records in the
systems; and would make other minor
administrative updates. Accordingly,
the COMMERCE/CENSUS—4, Minority-
Owned Business Enterprises Survey
Records notice published in the Federal
Register on November 1, 2002 (67 FR
66609) is amended as below. We invite
public comment on the proposed
change in this publication.

DATES: Comment Date: To be
considered, written comments on the
proposed amended system must be
submitted on or before February 27,
2012.

Effective Date: Unless comments
dictate otherwise, the amended system
of records will become effective as
proposed on the date of publication of
a subsequent notice in the Federal
Register.

ADDRESSES: Please address comments
to: Chief Privacy Officer, Room 8H115,
U.S. Census Bureau, Washington, DC
20233-3700.

SUPPLEMENTARY INFORMATION: This
update makes five program-related
changes. The first of five proposed
changes updates the name and purpose
of the system of records to expand the
scope to include all economic programs,
as well as surveys, such as the Survey
of Business Owners and Survey of
Construction. This update is a result of
a System of Records Notice (SORN) re-
alignment to cover all economic
censuses and surveys authorized by,
and kept confidential in accordance
with Title 13; this SORN also includes
government and building permit
economic surveys that utilize public
data sources, and, therefore, are not kept
confidential in accordance with Title
13. The second proposed change
updates the categories of individuals in
the system to include the universe of
small business owners in the U.S., as
well as individuals engaged in business
activity. The third proposed change
updates the categories of records in the
system to include selected
administrative records from other
federal, state, and local government
agencies, or commercial sources,
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combined with collected data from
economic censuses and surveys. The
fourth proposed change updates the
routine uses of data to indicate that
some governments and building permits
data are public use data and may be
disclosed. The fifth change updates the
safeguards to comprehensively cover the
safeguards provided at the Census
Bureau. Additionally, this amendment
provides minor administrative updates.
The entire resulting system of records
notice, as amended, appears below.

COMMERCE/CENSUS—4

SYSTEM NAME:

COMMERCE/CENSUS-4, Economic
Survey Collection

SECURITY CLASSIFICATION:
None.

SYSTEM LOCATION:

The U.S. Census Bureau, 4600 Silver
Hill Road, Washington, DC 20233; U.S.
Census Bureau, Bowie Computer Center,
17101 Melford Boulevard, Bowie,
Maryland 20715; and U.S. Census
Bureau, National Processing Center,
1201 East 10th Street, Jeffersonville,
Indiana 47132.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

This system covers individuals
operating a business, data on
individuals from federal, state and local
governments, and businesses in the
United States. Data collected directly
from respondents may be supplemented
with data from administrative record
files received from other federal, state,
or local agencies, or commercial
sources. Most of these files are collected
and processed under the Statistical
Administrative Records System.
Administrative record files are from
agencies including, the Departments of
Agriculture, Education, Health and
Human Services, Homeland Security,
Housing and Urban Development,
Labor, Treasury, Veterans Affairs, and
from the Office of Personnel
Management, the Social Security
Administration, the Selective Service
System, and the U.S. Postal Service.
Comparable data may also be sought
from State agencies and commercial
sources. Please see the COMMERCE/
CENSUS-8, Statistical Administrative
Records System SORN for more
information.

CATEGORIES OF RECORDS IN THE SYSTEM:
Records in this system of records
consist of working statistical files (i.e.,

those files being analyzed to produce
survey results), survey data files (i.e.,
those files containing answers directly

from the respondent), and/or data files
(i.e., those files used for contacting
respondents). Records in this system of
records may contain information such
as: Demographic Information—gender,
race, ethnicity, place of birth, and
veteran status; Economic Information—
business name, address, telephone
number, geographic area, industry
classification code, legal form of
business, business receipts, number of
employees, annual payroll and Federal
Tax Information; Processing
Information—employer identification
number (EIN). Some records in this
system of records may be obtained from
datasets maintained by the
COMMERCE/CENSUS-8, Statistical
Administrative Records System where
direct identifiers (SSN) have been
replaced with a unique non-identifying
code prior to delivery to this system of
records. These categories of records are
maintained on unique data sets that are
extracted or combined on an as needed
basis using the unique non-identifying
codes but with the original identifiers
removed. These records may contain:
Demographic information—date of
birth, sex, race, ethnicity, household
and family characteristics, education,
marital status, Tribal affiliation, and
veteran’s status; Geographical
information—address and geographic
codes; Mortality information—cause of
death and hospitalization information;
Health information—type of provider,
services provided, cost of services, and
quality indicators; Economic
information—housing characteristics,
income, occupation, employment and
unemployment information, health
insurance coverage, Federal program
participation, assets, and wealth.
Another category of records contains
two types of records that are maintained
on unique data sets that are extracted or
combined on an as-needed basis using
the unique non-identifying codes but
with some name information retained.
One type of records contains: Business
information—business name, revenues,
number of employees, and industry
codes in support of economic statistical
products. The other type contains:
Respondent contact information—name,
address, telephone number, age, and sex
in support of survey and census data
collection efforts. See the COMMERCE/
CENSUS-8, Statistical Administrative
Records System SORN for more
information.

AUTHORITIES FOR MAINTENANCE OF THE SYSTEM:

13 U.S.C,, Chapter 5, 8(b), 131, 132,
and 182.

PURPOSE(S):

The economic survey collections
covered by this system of records
produce a wide-range of products for
data users, including compilations of
administrative records and survey-
collected data, and numerous research
and technical studies. For example, the
U.S. Census Bureau’s non-employer
statistics program provides national and
sub-national summary information on
more than 20 million businesses
without paid employees. The economic
programs also combine data for non-
employer and employer businesses in
order to provide a complete picture of
the Nation’s economic activity. One
example survey is, the Survey of
Business Owners and Self-Employed
Persons (SBO), which provides
comprehensive information on
demographic and economic
characteristics of businesses and
business owners. Another example
survey is the Survey of Construction
(SOCQC), which tracks a sample of
builders from county building permit
offices, to gauge the amount of
residential construction by geographic
area. Additionally, the economic
programs provide data on the structure,
function, finances, taxation,
employment, and retirement systems
within the United State’s federal, state
and local governments. A related
purpose is to conduct research on the
methodology associated with various
aspects of surveys, such as data quality
checks and review during post data
collection processing. An other
purposes of the system of records for
economic collections include the
integration of non-employer and
employer records to form a
comprehensive business universe file
for subsequent analysis.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

(1) Building permit data is compiled
from public use data, and, therefore, is
not subject to confidentiality
restrictions; and may be released to
other agencies or individuals.

(2) Economic data related to
government operations that are publicly
available may be released and used by
other federal agencies, state and local
legislators, researchers, businesses, and
individuals.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

None.
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POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:
STORAGE:

Records will be stored in a secure
computerized system and on electronic
or magnetic media; output data will be
either electronic or paper copies. Paper
copies and magnetic media will be
stored in a secure area within a locked
drawer or cabinet. Data sets may be
accessed only by authorized personnel.
Control lists will be used to limit access
to those employees with a need to
know; rights will be granted based on
job functions. For data that do not
require confidentiality protections,
security controls are not applied.

RETRIEVABILITY:

A limited number of sworn U.S.
Census Bureau staff will be permitted to
retrieve records containing direct
identifiers (SSN). Staff producing final
statistical products will have access
only to data sets from which direct
identifiers have been deleted and
replaced by unique non-identifying
codes internal to the Census Bureau. In
those cases, information may be
retrieved by the unique non-identifying
code, name of the business owner,
demographic characteristics, or
economic characteristics.

SAFEGUARDS:

The U.S. Census Bureau is committed
to respecting respondent privacy and
protecting confidentiality. Through the
Data Stewardship Program, we have
implemented management, operational,
and technical controls and practices to
ensure high-level data protection to
respondents of our census and surveys.
(1) An unauthorized browsing policy
protects respondent information from
casual or inappropriate use by any
person with access to Title 13 protected
data. (2) All employees permitted to
access the system are subject to the
restriction, penalties, and prohibitions
of 13 U.S.C. 9 and 214, as modified by
Title 18 U.S.C. 3551, et seq.; the Privacy
Act of 1974 (5 U.S.C. 552a(b)(4)); and
when applicable, Title 26 U.S.C. 7213,
7213A, and 7431. (3) All U.S. Census
Bureau employees and persons with
special sworn status will be regularly
advised of regulations issued pursuant
to Title 13 U.S.C. governing the
confidentiality of the data, and will be
required to complete an annual Title 13
awareness program; and those who have
access to Federal Tax Information data
will be regularly advised of regulations
issued pursuant to Title 26 U.S.C.
governing the confidentiality of the
data, and will be required to complete
an annual Title 26 awareness program.
(4) All computer systems that maintain

sensitive information are in compliance
with the Federal Information Security
Management Act, which includes
auditing and controls over access to
restricted data. (5) The use of unsecured
telecommunications to transmit
individually identifiable information is
prohibited. (6) Paper copies that contain
sensitive information are stored in
secure facilities in a locked drawer or
file cabinet behind a locked door. (7)
Any publications, based on data that
confidentiality is protected, in this
system will be cleared for release under
the direction of the U.S. Census
Bureau’s Disclosure Review Board,
which will confirm that all the required
disclosure avoidance procedures have
been implemented and no information
that identifies any individual is
released.

RETENTION AND DISPOSAL:

Records are to be retained in
accordance with the General Records
Schedules and U.S. Census Bureau’s
records control schedules that are
approved by the National Archives and
Records Administration. Records are
retained in accordance with agreements
developed with entities who provide the
data. Federal tax information
administrative record data will be
retained and disposed of in accordance
with Publication 1075, Tax information
Security Guidelines for Federal, State,
and Local Agencies and Entities. The
U.S. Census Bureau issues an Annual
Safeguard Activity Report that includes
information on the retention and
disposal of federal administrative record
source data. Due to IRS regulation, Title
26 data cannot be transferred to the
National Archive and Records
Administration (NARA). Permanent
data will be archived at the Census
Bureau.

SYSTEM MANAGER AND ADDRESS:

Associate Director for Economic
Programs, Room 8H132-North Building,
U.S. Census Bureau, 4600 Silver Hill
Road, Washington, DC 20233-8100.

NOTIFICATION PROCEDURE:
None.

RECORD ACCESS PROCEDURES:
None.

CONTESTING RECORDS PROCEDURES:
None.

RECORD SOURCE CATEGORIES:

Individuals, state and local
governments, and businesses covered by
economic censuses and surveys and
selected administrative record systems.

EXEMPTIONS CLAIMED FOR SYSTEM:
Pursuant to Title 5 U.S.C. 552a(k)(4),
this system of records is exempted from

the notification, access, and contest
requirements of the agency procedures
(under Title 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (H), and (I), and (f)).
This exemption is applicable as the data
are maintained by the U.S. Census
Bureau and required by Title 13 to be
used solely as statistical records and are
not used in whole or in part in making
any determination about an identifiable
individual. This exemption is made in
accordance with the Department’s rules
which appear in 15 CFR part 4 subpart
B and in accordance with agency rules
published in the rules section of this
Federal Register.

Dated: January 18, 2012.
Jonathan R. Cantor,
Chief Privacy Officer, Department of
Commerce.
[FR Doc. 2012-1595 Filed 1-25-12; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Docket 07-2012]

Foreign-Trade Zone 45—Portland,
Oregon; Expansion of Manufacturing
Authority; Epson Portland, Inc. (Inkjet
Ink Manufacturing); Portland, OR

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Port of Portland, grantee
of FTZ 45, requesting an expansion of
the scope of manufacturing authority
approved within Subzone 45F, on
behalf of Epson Portland, Inc. (EPI),
Hillsboro, Oregon. The application was
submitted pursuant to the provisions of
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on January
19, 2012.

Subzone 45F was approved by the
Board in 2005 at the EPI plant (16.6
acres) located at 3950 NW Aloclek
Place, Hillsboro, Oregon (Board Order
1406, 70 FR 55106, 9/20/2005). Activity
at the facility (450 employees) includes
manufacturing (injection molding,
assembly, finishing), warehousing and
distribution of inkjet printer cartridges.

The current request involves the
production of ink for inkjet printer
cartridges using foreign and domestic
inputs, activity which the applicant is
now requesting to conduct under zone
procedures. Current production capacity
is 9,000 barrels (210 kg per barrel) of ink
per year. The finished product would be
either inkjet ink (duty rate—1.8%) or
inkjet printer cartridges (duty-free). New
material inputs sourced from abroad
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(representing 75% of the value of the
finished inkjet ink) include potassium
hydroxide, surfactants, 1,2 hexanediol,
Tri-isoproanolamine, solvents, glycerin,
triethylene glycol monobutyl ether,
triethylene glycol, adipic acid,
emulsifiers, disodium salt dihydrate,
printing ink colorants (black, cyan,
brown, orange, violet, red green,
magenta and other), de-foamers,
solublizers, and biocides (duty rates
range from duty-free to 6.5%). The
scope otherwise would remain
unchanged.

FTZ procedures could exempt EPI
from customs duty payments on the
additional foreign components used in
export production. The company
anticipates that some 55 percent of the
plant’s shipments will be exported,
either as finished inkjet ink or in inkjet
cartridges. On its domestic sales, EPI
would be able to choose the duty rates
during customs entry procedures that
apply to inkjet ink (duty rate—1.8%) or
inkjet printer cartridges (duty-free) for
the additional foreign inputs noted
above. EPI would also be exempt from
duty payments on foreign materials that
become scrap or waste during the
production process. The request
indicates that the additional savings
from FTZ procedures would help
improve the plant’s international
competitiveness.

In accordance with the Board’s
regulations, Diane Finver of the FTZ
Staff is designated examiner to evaluate
and analyze the facts and information
presented in the application and case
record and to report findings and
recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is March 26, 2012. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period to April 10, 2012.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230-0002, and in the ‘“Reading
Room” section of the Board’s Web site,
which is accessible via www.trade.gov/

ftz.

For further information, contact Diane
Finver at Diane.Finver@trade.gov (202)
482—-1367.

Dated: January 20, 2012.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2012-1686 Filed 1-25—12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1806]

Grant of Authority for Subzone Status,
Delta Faucet Company (Faucets),
Jackson, TN

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Foreign-Trade Zones Act
provides for “* * * the establishment
* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs and Border
Protection ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved,
and when the activity results in a
significant public benefit and is in the
public interest;

Whereas, the Metropolitan
Government of Nashville and Davidson
County, grantee of Foreign-Trade Zone
78, has made application to the Board
for authority to establish a special-
purpose subzone at the faucet
manufacturing facility of Delta Faucet
Company, in Jackson, Tennessee, (FTZ
Docket 42-2010, filed 6—-7-2010);

Whereas, notice inviting public
comment has been given in the Federal
Register (75 FR 33765-33766, 6—15—
2010) and the application has been
processed pursuant to the FTZ Act and
the Board’s regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
grants authority for subzone status for
activity related to the manufacturing
and distribution of faucets at the facility
of Delta Faucet Company, located in
Jackson, Tennessee (Subzone 781), as
described in the application and

Federal Register notice, subject to the
FTZ Act and the Board’s regulations,
including Section 400.28.

Signed at Washington, DG, this 17th day of
January 2012.
Paul Piquado,
Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2012-1713 Filed 1-25-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-868, A—201-841]

Large Residential Washers From the
Republic of Korea and Mexico:
Initiation of Antidumping Duty
Investigations

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: January 26, 2012.
FOR FURTHER INFORMATION CONTACT:
David Goldberger (Mexico) or Holly
Phelps (Republic of Korea), AD/CVD
Operations, Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—4136 or (202) 482—
0656, respectively.

SUPPLEMENTARY INFORMATION:

The Petitions

On December 30, 2011, the
Department of Commerce (“the
Department”’) received antidumping
duty petitions concerning imports of
large residential washers (washing
machines) from the Republic of Korea
(“Korea’) and Mexico filed in proper
form by Whirlpool Corporation (*“the
petitioner”), a domestic producer of
washing machines. See Large
Residential Washers from the Republic
of Korea and Mexico; Antidumping and
Countervailing Duty Petitions
(collectively, “the petitions”). On
January 5, 2012, the Department issued
questionnaires regarding the petitions to
the petitioner. The petitioner responded
to the Department’s request for
information in the First Supplement to
the AD/CVD Petitions, dated January 9,
2012 (First Supplement to the AD/CVD
Petitions). On January 9, 2012, the
Department requested additional
information from the petitioner. The
petitioner responded to the
Department’s request for additional
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information in the Second Supplement
to the AD/CVD Petitions, dated January
11, 2012 (Second Supplement to the
AD/CVD Petitions).

In accordance with section 732(b) of
the Tariff Act of 1930, as amended (‘‘the
Act”), the petitioner alleges that imports
of washing machines from Korea and
Mexico are being, or are likely to be,
sold in the United States at less than fair
value, within the meaning of section
731 of the Act, and that such imports
materially injure, or threaten material
injury to, an industry in the United
States.

The Department finds that the
petitioner filed these petitions on behalf
of the domestic industry because the
petitioner is an interested party as
defined in section 771(9)(C) of the Act,
and it has demonstrated sufficient
industry support with respect to the
investigations that it is requesting the
Department to initiate (see
“Determination of Industry Support for
the Petitions” below).

Scope of Investigations

The products covered by these
investigations are washing machines
from Korea and Mexico. For a full
description of the scope of the
investigations, please see the “Scope of
the Investigations,” in Appendix I of
this notice.

Comments on Scope of Investigations

During our review of the petitions, we
discussed the scope with the petitioner
to ensure that it is an accurate reflection
of the products for which the domestic
industry is seeking relief. Moreover, as
discussed in the preamble to the
regulations (See Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27296, 27323 (May 19, 1997)), we are
setting aside a period for interested
parties to raise issues regarding product
coverage. The Department encourages
all interested parties to submit such
comments by February 8, 2012, 20
calendar days from the date of signature
of this notice. All comments must be
filed on the records of the Korea and
Mexico antidumping duty investigations
as well as the simultaneously initiated
Korea countervailing duty investigation
(C-580-869). All comments and
submissions to the Department must be
filed electronically using Import
Administration’s Antidumping
Countervailing Duty Centralized
Electronic Service System (IA
ACCESS).1 An electronically filed

1 See http://www.gpo.gov/fdsys/pkg/FR-2011-07-
06/pdf/2011-16352.pdf for details of the
Department’s Electronic Filing Requirements,
which went into effect on August 5, 2011.
Information on help using IAACCESS can be found

document must be received successfully
in its entirety by the Department’s
electronic records system, IA ACCESS,
by the time and date noted above.
Documents excepted from the electronic
submission requirements must be filed
manually (i.e., in paper form) with the
Import Administration’s APO/Dockets
Unit, Room 1870, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW, Washington, DG 20230,
and stamped with the date and time of
receipt by the deadline noted above.

Comments on Product Characteristics
for Antidumping Duty Questionnaires

We are requesting comments from
interested parties regarding the
appropriate physical characteristics of
washing machines to be reported in
response to the Department’s
antidumping questionnaires. This
information will be used to identify the
key physical characteristics of the
subject merchandise in order to more
accurately report the relevant costs of
production, as well as to develop
appropriate product comparison
criteria.

Interested parties may provide any
information or comments that they feel
are relevant to the development of an
accurate listing of physical
characteristics. Specifically, they may
provide comments as to which
characteristics are appropriate to use as
(1) general product characteristics and
(2) the product comparison criteria. We
note that it is not always appropriate to
use all product characteristics as
product comparison criteria. We base
product comparison criteria on
meaningful commercial differences
among products. In other words, while
there may be some physical product
characteristics utilized by
manufacturers to describe washing
machines, it may be that only a select
few product characteristics take into
account commercially meaningful
physical characteristics. In addition,
interested parties may comment on the
order in which the physical
characteristics should be used in
product matching. Generally, the
Department attempts to list the most
important physical characteristics first
and the least important characteristics
last.

In order to consider the suggestions of
interested parties in developing and
issuing the antidumping duty
questionnaires, we must receive
comments at the above-referenced

at https://iaaccess.trade.gov/help.aspx and a
handbook can be found at https://iaaccess.
trade.gov/help/Handbook % 200on % 20Electronic %20
Filling% 20Procedures.pdyf.

address by February 8, 2012.
Additionally, rebuttal comments must
be received by February 15, 2012. All
comments must be filed on the records
of both the Korea and Mexico
antidumping duty investigations. All
comments and submissions to the
Department must be filed electronically
using IA ACCESS, as referenced above.

Determination of Industry Support for
the Petitions

Section 732(b)(1) of 