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Rules and Regulations

Federal Register
Vol. 74, No. 201

Tuesday, October 20, 2009

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

9 CFR Part 201
RIN 0580-AB09

Scales; Accurate Weights, Repairs,
Adjustments or Replacements After
Inspection

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture’s Grain Inspection, Packers
and Stockyards Administration (GIPSA)
is amending one section of the
regulations under the Packers and
Stockyards Act (P&S Act) to incorporate
by reference the 2009 edition of the
National Institute of Standards and
Technology (NIST) Handbook 44,
“Specifications, Tolerances, and Other
Technical Requirements for Weighing
and Measuring Devices,”” and to require
that scales used by stockyard owners,
market agencies, dealers, packers, and
live poultry dealers to weigh livestock,
livestock carcasses, live poultry, or feed
for the purposes of purchase, sale,
acquisition, payment, or settlement,
meet applicable requirements of the
2009 edition of NIST Handbook 44.
GIPSA is also amending that section of
the regulations to add “swine
contractors” to the list of regulated
entities to which the section applies.
DATES: Effective November 19, 2009.
The incorporation by reference of a
certain publication listed in this rule is
effective as of November 19, 2009.

FOR FURTHER INFORMATION CONTACT: S.
Brett Offutt, Director, Policy and
Litigation Division, P&SP, GIPSA, 1400
Independence Ave., SW., Washington,
DC 20250, (202) 720-7363,
s.brett.offutt@usda.gov.

SUPPLEMENTARY INFORMATION:

Background

GIPSA enforces the P&S Act, as
amended (7 U.S.C. 181 et seq.). The
Secretary of Agriculture, is authorized
(7 U.S.C. 228) to issue regulations
necessary to carry out the provisions of
the P&S Act.

The regulations under the P&S Act
have specific requirements for (1) scales
that regulated entities use for weighing
livestock, poultry or feed and (2)
packers purchasing livestock on a
carcass grade, weight, or grade and
weight basis.

The Farm Security and Rural
Investment Act of 2002 (Pub. L. 107—
171) (Act) amended the P&S Act to add
‘“swine contractor” as a regulated entity.
Section 10502 of the Act defined swine
contractor as “* * * any person
engaged in the business of obtaining
swine under a swine production
contract for the purpose of slaughtering
the swine or selling the swine for
slaughter, if (a) the swine is obtained by
the person in commerce; or (b) the
swine (including products from the
swine) obtained by the person is sold or
shipped in commerce.”

GIPSA believes that adding “swine
contractor” to specific sections of the
regulations will dispel confusion among
swine contractors regarding which
regulations under the P&S Act are
applicable to them. It will also allow
GIPSA to more easily identify and
enforce violations of the P&S Act.

Notice of Proposed Rulemaking and
Final Action

GIPSA published a Notice of
Proposed Rulemaking in the Federal
Register (74 FR 22841) on May 15, 2009,
seeking comments on amending the
regulations issued under the P&S Act to
do the following: (1) Incorporate by
reference the 2009 edition of the
National Institute of Standards and
Technology (NIST) Handbook 44,
“Specifications, Tolerances, and Other
Technical Requirements for Weighing
and Measuring Devices;” (2) require that
scales used by stockyard owners, market
agencies, dealers, packers, and live
poultry dealers to weigh livestock,
livestock carcasses, live poultry, or feed
for the purposes of purchase, sale,
acquisition, payment, or settlement,
meet applicable requirements of the
2009 NIST Handbook 44; and, (3) add
“swine contractors” to the list of

regulated entities to which the section
applies. Because GIPSA received no
comments on the proposed rule during
the 60-day comment period, which
ended on July 14, 2009, we are
amending § 201.71 of the regulations
under the P&S Act (9 CFR 201.71) to
incorporate by reference the 2009
edition of NIST Handbook 44. We are
also amending § 201.71(a) to state that
swine contractors must operate,
maintain, and test scales according to
the requirements of the 2009 edition of
Handbook 44, Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices. In addition, we are
amending § 201.71(b) to require that
swine contractors use scales equipped
with a printing device, which shall
record weight values on a scale ticket or
other document. Finally, we are
amending § 201.71(d) to require that
swine contractors use only scales that
are found, upon testing and inspection,
to be in a condition to give accurate
weights.

GIPSA believes that adding “swine
contractor” as a regulated entity to
section 201.71 makes that section of the
regulations consistent with other
regulations under the P&S Act regarding
regulated entities that have been
amended to include swine contractors.

Options Considered

We considered the option of not
adding swine contractors to the
regulations while continuing to protect
their interests indirectly through the
regulation of packers, dealers, and
market agencies. We determined that
this option, however, was contrary to
the intent of Congress, which amended
the P&S Act to give GIPSA specific
authority over swine contractors. We
also considered not revising the
regulations under the P&S Act regarding
the standards for operating,
maintaining, and testing scales and
standards for electronic devices. We
determined that this option, however,
would not provide up-to-date standards
under the P&S regulations for electronic
devices as new technology emerges, nor
would it provide consistency with the
standards imposed by the States’
departments of weights and measures.

Effects on Regulated Entities

This final rule makes it clear that
swine contractors as well as other
regulated entities must operate,
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maintain, and test scales according to
the requirements of the 2009 edition of
NIST Handbook 44, and use scales that
are in good condition and equipped
with a printing device to record weight
values. Since regulated entities are
required under State law to comply with
NIST Handbook 44, there are no new
costs or burden to comply.

Executive Order 12866 and Regulatory
Flexibility Act

The Office of Management and Budget
(OMB) has designated this rule as not
significant for the purposes of Executive
Order 12866.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), GIPSA has
considered the economic impact of this
action on small entities. The purpose of
the RFA is to fit regulatory actions to the
scale of businesses subject to such
actions in order that small businesses
will not be unduly or disproportionately
burdened.

The Small Business Administration
(SBA) defines small businesses by their
North American Industry Classification
System Codes (NAICS).? This final rule
affects swine contractors, most of which
are either slaughterers or processors of
swine with more than 500 employees
(NAICS code 311611), or are producers
with more than $750,000 in annual sales
(NAICS code 112210), and do not meet
the applicable size standards for small
entities under the Small Business Act
(13 CFR 121.201). Therefore, we have
determined that this final rule will not
have a significant economic impact on
a substantial number of small entities as
defined in the RFA and are not
providing an initial regulatory flexibility
analysis.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. These actions are not
intended to have retroactive effect. This
final rule will not pre-empt state or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this final
rule.

Paperwork Reduction Act

This final rule does not contain new
or amended information collection
requirements subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). It does not involve collection of

1See: http://www.sba.gov/idc/groups/public/
documents/sba_homepage/serv_sstd_tablepdf.pdf.

new or additional information by the
federal government.

E-Government Act Compliance

GIPSA is committed to complying
with the E-Government Act, to promote
the use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

List of Subjects in 9 CFR Part 201

Swine, Hogs, Livestock, Measurement
standards, Incorporation by reference.

m For the reasons set forth in the
preamble, we amend 9 CFR part 201 to
read as follows:

PART 201—REGULATIONS UNDER
THE PACKERS AND STOCKYARDS
ACT

m 1. The authority citation for part 201
continues to read as follows:

Authority: 7 U.S.C. 181-229c.

m 2.In § 201.71, paragraphs (a), (b) and
(d) are revised to read as follows:

§201.71 Scales; accurate weights, repairs,
adjustments or replacements after
inspection.

(a) All scales used by stockyard
owners, swine contractors, market
agencies, dealers, packers, and live
poultry dealers to weigh livestock,
livestock carcasses, live poultry, or feed
for the purposes of purchase, sale,
acquisition, payment, or settlement
shall be installed, maintained, and
operated to ensure accurate weights.
Such scales shall meet applicable
requirements contained in the General
Code, Scales Code, and Weights Code of
the 2009 edition of the National
Institute of Standards and Technology
(NIST) Handbook 44, ““Specifications,
Tolerances, and Other Technical
Requirements for Weighing and
Measuring Devices,” which is hereby
incorporated by reference. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. These
materials are incorporated as they exist
on the date of approval and a notice of
any change in these materials will be
published in the Federal Register. All
approved material is available for
inspection at the National Archives and
Records Administration (NARA). For
more information on the availability of
this material at NARA, call 202-741—
6030 or go to http://www.archives.gov/
federal register/
code of federal regulations/
ibr_locations.html. Also, it is available
for inspection at USDA, GIPSA, P&SP,

1400 Independence Ave., SW.,
Washington, DC 20250, (202) 720-7363.
The handbook is for sale by the National
Conference of Weights & Measures
(NCWM), 1135 M Street, Suite-110,
Lincoln, Nebraska, 68508. Information
on these materials may be obtained from
NCWM by calling 402-434-4880, by
e-mailing nfo@ncwm.net, or on the
Internet at http://www.nist.gov/owm.

(b) All scales used by stockyard
owners, swine contractors, market
agencies, dealers, packers, and live
poultry dealers to weigh livestock,
livestock carcasses, live poultry, or feed
for the purpose of purchase, sale,
acquisition, payment, or settlement of
livestock or live poultry and all scales
used for the purchase, sale acquisition,
payment, or settlement of livestock on a
carcass weight basis shall be equipped
with a printing device which shall
record weight values on a scale ticket or

other document.
* * * * *

(d) No scales shall be operated or used
by any stockyard owners, swine
contractors, market agencies, dealers,
packers, or live poultry dealers to weigh
livestock, livestock carcasses, live
poultry, or feed for the purposes of
purchase, sale, acquisition, payment, or
settlement of livestock, livestock
carcasses or live poultry unless it has
been found upon test and inspection, as
specified in § 201.72, tobe in a
condition to give accurate weight. If a
scale is inspected or tested and
adjustments or replacements are made
to a scale, it shall not be used until it
has been inspected and tested and
determined to meet all accuracy
requirements specified in the
regulations in this section.

Alan R. Christian,

Acting Administrator, Grain Inspection,
Packers and Stockyards Administration.

[FR Doc. E9-25040 Filed 10-19-09; 8:45 am]|
BILLING CODE 3410-KD-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2009-BT-TP-0020]
RIN 1904-AC09

Energy Conservation Program: Repeal
of Test Procedures for Televisions

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (DOE) repeals the regulatory
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provisions establishing the test
procedure for televisions under the
Energy Policy and Conservation Act
(EPCA). The test procedure has been
made obsolete by the transition from
analog to digital television in the United
States, effective June 13, 2009.
DATES: Effective Date: This rule is
effective October 20, 2009.
ADDRESSES: The public may review
copies of all materials related to this
rulemaking at the U.S. Department of
Energy, Resource Room of the Building
Technologies Program, 950 L’Enfant
Plaza, SW., Suite 600, Washington, DC
(202) 586—2945, between 9 a.m. and 4
p.m., Monday through Friday, except
Federal holidays. Please call Ms. Brenda
Edwards at the above telephone number
for additional information regarding
visiting the Resource Room.
FOR FURTHER INFORMATION CONTACT: Ron
Lewis, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 950
L’Enfant Plaza, SW., Room 6057,
Washington, DC 20585-0121, (202) 586—
8423, e-mail: Ronald.Lewis@ee.doe.gov.
Eric Stas, Esq., GC-72, U.S.
Department of Energy, Office of General
Counsel, 1000 Independence Avenue,
SW., Washington, DC 20585, (202) 586—
5827, e-mail: Eric.Stas@hq.doe.gov.
SUPPLEMENTARY INFORMATION:
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I. Authority and Background

Title III of the Energy Policy and
Conservation Act (42 U.S.C. 6291 et
seq.; EPCA) sets forth a variety of
provisions designed to improve energy
efficiency. Part A ? of title III (42 U.S.C.
6291-6309) establishes the “Energy
Conservation Program for Consumer

1This part was originally titled Part B; however,
it was redesignated Part A after Part B was repealed
by Public Law 109-58.

Products Other Than Automobiles.” The
consumer products subject to this
program (hereafter “covered products”)
include televisions. Under EPCA, the
overall program consists essentially of
testing, labeling, and Federal energy
conservation standards.

Section 323 of EPCA (42 U.S.C. 6293)
sets forth generally applicable criteria
and procedures for DOE’s adoption and
amendment of test procedures. It states,
for example, that “[a]ny test procedures
prescribed or amended under this
section shall be reasonably designed to
produce test results which measure
energy efficiency, energy use, * * * or
estimated annual operating cost of a
covered product during a representative
average use cycle or period of use, as
determined by the Secretary [of Energyl],
and shall not be unduly burdensome to
conduct.” (42 U.S.C. 6293(b)(3))
Manufacturers of covered products must
use test procedures prescribed under
EPCA as the basis for establishing and
certifying to DOE that their products
comply with energy conservation
standards adopted under EPCA. (42
U.S.C. 6295(s))

EPCA also specifies that State law
providing for the disclosure of
information with respect to any measure
of energy consumption is superseded to
the extent that such law requires testing
or the use of any measure of energy
consumption or energy descriptor in
any manner other than provided under
section 323 of EPCA. (42 U.S.C.
6297(a)(1)(A); 42 U.S.C. 6297(f)(3)(G))
Therefore, in the absence of a Federal
test procedure or accompanying
conservation standard, States may
prescribe their own test procedures and
standards pursuant to applicable State
law. Id.

II. Discussion

The existing test procedure to
measure the energy efficiency of
television sets is codified at 10 CFR
430.23(h) and 10 CFR Subpart B,
Appendix H, and the sampling plan,
that is, the specific requirements for the
number of units to be tested, is set forth
at 10 CFR 430.24(h).

The existing test procedure is
appropriate for measuring the energy
efficiency of only analog television sets.
In the Digital Television Transition and
Public Safety Act of 2005, 47 U.S.C. 309
note, as amended by the DTV Delay Act
of 2009, 47 U.S.C. 609 note, Congress
directed the Federal Communications
Commission to terminate all licenses for
full-power television stations in the
analog television service, and to require
the cessation of broadcasting by full-
power stations in the analog television
service, by June 13, 2009. Given that the

June 2009 deadline set by Congress for
the transition to digital television has
passed, the existing test procedure and
sampling plan are obsolete.

Regulatory definitions of “television
set”, “color television set”, and
“monochrome television set’”” are set
forth at 10 CFR 430.2. “Television set”
is defined simply as “‘a color television
set or a monochrome television set”.
“Color television set” is defined as “‘an
electrical device designed to convert
incoming broadcast signals into color
television pictures and associated
sound”’, and ‘“monochrome television
set” is defined as “an electrical device
designed to convert incoming broadcast
signals into monochrome television
pictures and associated sound”. The
definitions are not affected by the
transition from analog to digital
television in the United States because
the broadcast signals they reference
encompass both analog and digital
signals.

The Department of Energy received
petitions from the California Energy
Commission (Commission or CEC) and
the Consumer Electronics Association
(CEA) related to the existing television
test procedure. The Commission
petitioned for repeal of the regulatory
provisions establishing the test
procedure and defining “television set”.
CEA petitioned for replacement of the
existing test procedure with the test
procedure adopted by the International
Electrochemical Commission, IEC
62087—2008(E), published in September
2008.

In response to these petitions, and as
a result of the transition to digital
television discussed above, DOE is
repealing the existing television test
procedure and the regulatory provision
specifying requirements for the number
of units to be tested pursuant to the test
procedure (i.e., the sampling plan). DOE
will maintain the regulatory definitions
because they continue to be appropriate
notwithstanding the transition to digital
television, and because television sets
are listed as a covered product in EPCA.
(42 U.S.C. 6292(12))

DOE will soon begin a rulemaking
process to establish a new Federal test
procedure and a new Federal energy-
efficiency standard for televisions. In
establishing a new test procedure, DOE
will give serious consideration to the
suggestion made by CEA that DOE adopt
IEC 62087—-2008(E).

III. Procedural Requirements
A. Executive Order 12866

Today’s regulatory action is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
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“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, this action was not subject
to review under that Executive Order by
the Office of Information and Regulatory
Affairs (OIRA) of the Office of
Management and Budget (OMB).

B. Administrative Procedure Act

The Department of Energy finds good
cause to waive notice and comment on
these regulations pursuant to 5 U.S.C.
533(b)(B), and the 30-day delay in
effective date pursuant to 5 U.S.C.
553(d). Notice and comment are
unnecessary and contrary to the public
interest because this final rule is
repealing a test procedure that has been
made obsolete by act of Congress. A
delay in effective date is unnecessary
and contrary to the public interest for
these same reasons. Therefore, these
regulations are being published as final
regulations and are effective October 20,
2009.

C. National Environmental Policy Act

DOE has determined that this rule
falls into a class of actions that are
categorically excluded from review
under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and DOE’s implementing
regulations at 10 CFR part 1021. This
rule amends an existing rule without
changing its environmental effect, and,
therefore, is covered by the Categorical
Exclusion A5 found in appendix A to
subpart D, 10 CFR part 1021.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that must be
proposed for public comment, unless
the agency certifies that the rule will
have no significant economic impact on
a substantial number of small entities.
As required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site at http://
www.gc.doe.gov. Because a notice of
proposed rulemaking is not required
under the Administrative Procedure Act
or other applicable law, the Regulatory
Flexibility Act does not require

certification or the conduct of a
regulatory flexibility analysis for this
rule.

E. Paperwork Reduction Act

This rulemaking imposes no new
information or recordkeeping
requirements. Accordingly, OMB
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.)

F. Unfunded Mandates Reform Act of
1995

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and Tribal
governments and the private sector. For
proposed regulatory actions likely to
result in a rule that may cause
expenditures by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish estimates of the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a), (b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed ‘“‘significant
intergovernmental mandate.” UMRA
also requires an agency plan for giving
notice and opportunity for timely input
to small governments that may be
affected before establishing a
requirement that might significantly or
uniquely affect them. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://www.gc.doe.gov). Today’s final
rule contains neither an
intergovernmental mandate nor a
mandate that may result in the
expenditure of $100 million or more in
any year, so these requirements do not

apply.
G. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being.
Today’s rule would have no impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is unnecessary to
prepare a Family Policymaking
Assessment.

H. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have Federalism implications. The
executive order requires agencies to
examine the constitutional and statutory
authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. DOE has
examined this final rule and determined
that it would not preempt State law and
would have no substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Executive
Order 13132 requires no further action.

1. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, ““Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity, (2) write
regulations to minimize litigation, (3)
provide a clear legal standard for
affected conduct rather than a general
standard, and (4) promote simplification
and burden reduction. Regarding the
review required by section 3(a), section
3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation (1) clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
sections 3(a) and 3(b) to determine
whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this rule meets
the relevant standards of Executive
Order 12988.
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J. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s notice under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

K. Executive Order 13211

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OMB a Statement
of Energy Effects for any proposed
significant energy action. A “‘significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation a final
rule, and that (1) is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy; or (3) is designated by the
Administrator of OIRA as a significant
energy action. For any proposed
significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s regulatory
action is not a significant regulatory
action under Executive Order 12866 or
any successor order; would not have a
significant adverse effect on the supply,
distribution, or use of energy; and has
not been designated by the
Administrator of OIRA as a significant
energy action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

L. Executive Order 12630

Pursuant to Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 15, 1988),
DOE has determined that this rule
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.

M. Section 32 of the Federal Energy
Administration Act of 1974

Under section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91), the Department of Energy must
comply with section 32 of the Federal
Energy Administration Act of 1974
(Pub. L. 93-275), as amended by the
Federal Energy Administration
Authorization Act of 1977 (Pub. L. 95—
70). (15 U.S.C. 788) Section 32 provides
that where a proposed rule authorizes or
requires use of commercial standards,
the notice of proposed rulemaking must
inform the public of the use and
background of such standards. In
addition, section 32(c) requires DOE to
consult with the Department of Justice
and the Federal Trade Commission
concerning the impact of the
commercial or industry standards on
competition. This final rule to repeal the
test procedure for determining the
energy efficiency of television sets does
not authorize or require the use of any
commercial standards. Therefore, no
consultation with either DOJ or FTC is
required.

N. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule before its effective date.
The report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

IV. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental relations, Small
businesses.

Issued in Washington, DC, on October 2,
2009.

Henry Kelly,

Principal Deputy Assistant Secretary, Energy
Efficiency and Renewable Energy.

m For the reasons stated in the preamble,
part 430 of chapter II of title 10, Code
of Federal Regulations, is amended as
set forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for Part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

§430.23 [Amended]

m 2. Section 430.23 is amended by
removing and reserving paragraph (h).

§430.24 [Amended]

m 3. Section 430.24 is amended by
removing and reserving paragraph (h).

Appendix H [Removed and Reserved]

m 4. Appendix H to subpart B of part
430 is removed and reserved.

[FR Doc. E9—25170 Filed 10-19-09; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 61, 91, and 141

[Docket No. FAA-2006-26661; Amendment
Nos. 61-124A, 91-309A, and 141-12A]

RIN 2120-AI186
Pilot, Flight Instructor, and Pilot
School Certification; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The Federal Aviation
Administration (FAA) is making several
corrections to its “Pilot, Flight
Instructor, and Pilot School
Certification” final rule published in the
Federal Register on August 21, 2009.
The FAA corrections include
standardizing certain part 61 time
period durations from “60 days’ to now
read “2 calendar months.” We are also
correcting an omission and errors to the
prerequisite eligibility requirements for
use of flight simulators. Additionally,
we are correcting the duration of a
student pilot certificate to 60 calendar
months for a student pilot seeking a
sport pilot certificate. Finally, we are
correcting a sentence in the preamble to
conform with the final rule regarding
the use of flight training devices.

DATES: These corrections are effective
on October 20, 2009.

FOR FURTHER INFORMATION CONTACT: ]ohn
D. Lynch, Certification and General
Aviation Operations Branch, AFS-810,
General Aviation and Commercial
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3844; e-mail to
john.d.lynch@faa.gov.

For legal interpretative questions
about this final rule, contact: Michael
Chase, AGC-240, Office of Chief
Counsel, Regulations Division, Federal
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Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3110; e-mail to
michael.chase@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

The FAA published a final rule in the
Federal Register, entitled ‘Pilot, Flight
Instructor, and Pilot School
Certification” on August 21, 2009 (74
FR 42500). That final rule made
revisions to the training, qualification,
certification, and operating rules for
pilots, flight instructors, ground
instructors, and pilot schools in part 61,
part 91, and part 141. The FAA’s
intention was to update and clarify
certain training and qualification rules
for pilots, flight instructors, ground
instructors, and pilot schools ensuring a
better understanding of those rules
relating to aircraft operations in the
National Airspace System (NAS).
However, the published final rule
contained some inadvertent errors that
we are now correcting.

In the amendatory instructions to
§61.3, we stated that we were revising
paragraph (c)(2)(xii). However,
paragraph (c)(2)(xii) is a new
subparagraph in § 61.3. We are
correcting the amendatory instruction to
state that we are adding the new
paragraph.

We revised §61.39(a)(6)(i) to change
the time period from “60 days’ to read
2 calendar months.” Since the
publication of the final rule, the FAA
has received numerous inquiries about
this difference where § 61.39(a)(6)(i)
reads “2 calendar months” and other
sections reference “60 days.” This
conforming change should have been in
the published final rule. For these
reasons, we are now correcting §§61.99,
61.109, 61.129, and 61.313 to revise the
references to “60 days” to read ““2
calendar months.” We are also adding
clarifying language to these sections that
the flight training must be conducted
with an authorized instructor, which is
the intent of §61.39(a)(6)(1) and the
definition of “flight training” in § 61.1.
This correction will parallel §§61.99,
61.109, 61.129, and 61.313 with the new
§61.39(a)(6)(i), as originally intended.

In the preamble to the final rule, we
stated: “The requirement that a
minimum of a Level 5 flight training
device be used if a flight training device
is used for the practical test conforms
with existing FAA policy.” (Id. at
42522.) This sentence is not correct. The
sentence should read: “The requirement
that a minimum of a Level 5 flight
training device be used if a flight

simulator is used for any portion of the
practical test conforms with existing
FAA policy.” This corrected sentence
now parallels § 61.64(b)(4), (d)(4), and
(H)(4).

In the final rule, we intended to
consolidate and clarify the uses of flight
simulators and flight training devices
from § 61.63(e), (f), and (g) and
§61.157(g), (h), and (i) into a new
§ 61.64 without substantive changes to
the uses of or prerequisite eligibility
requirements to flight simulators and
flight training devices. However, the
language used in § 61.64(a)(1)(iii),
(c)(1)(iii), and (e)(1)(iii) requires the use
of a qualified and approved Level C
flight simulator if a flight simulator is
used for “any portion of the practical
test.” This change from the previous
requirement in §61.63 and §61.157 was
not intended. We are correcting
§61.64(a)(1)(iii), (c)(1)(iii), and (e)(1)(iii)
to require the use of a qualified and
approved Level C flight simulator if a
flight simulator is used for the entire
practical test, as previously required.

Additionally, when we established
§61.64(a)(2) and §61.64(a)(3), we
inadvertently omitted one of the
prerequisite eligibility requirements
from old §61.63(e)(4)(ii)(C) and
§61.157(g)(3)(ii)(C). We are correcting
§61.64(a)(2) and §61.64(a)(3) to add the
previously available prerequisite option
for pilots who have logged ““at least
2,000 hours of flight time, of which 500
hours is in turbine-powered airplanes of
the same class of airplane for which the
type rating is sought.”

In the final rule, we inadvertently
omitted the clarifying phrase “as
appropriate” in § 61.64(a)(4). To prevent
any confusion as to the intent of the
rule, we are adding the clarifying phase
‘‘as appropriate” in § 61.64(a)(4). This
section applies when the applicant does
not meet the prerequisite eligibility
requirement for either a turbojet
airplane or a turbo-propeller type rating.

We are making a formatting revision
to the rule text in § 61.64(a)(4)(i),
(c)(3)(i), and (e)(3)(i) by replacing the
period at the end of the paragraph and
replace it with semicolon and adding
the word “or”. We are also modifying
the text in § 61.64(a)(4)(ii), (c)(3)(ii), and
(e)(3)(ii). These changes will clarify that
the rule still provides for partial use of
the aircraft for performing the preflight
inspection, normal takeoff, normal
instrument landing system approach,
missed approach, and normal landing
tasks, or the applicant will receive the
supervised operating experience.

We are also making a minor
correction to § 61.19(b)(3). Section
61.19(b)(3) provides that for student
pilots seeking a glider or balloon rating

that the student pilot certificate does not
expire until 60 calendar months after
the month of the date issued, regardless
of the person’s age. Because a sport pilot
certificate holder is not required to hold
a medical certificate, we are including
student pilots seeking a sport pilot
certificate in this rule.

We are also making a further
clarification to § 61.157(f)(2)(ii) and (iii).
The purpose of this correction is to
clarify that an Aircrew Program
Designee or Training Center Evaluator
may be authorized to conduct
competency and/or proficiency checks
required under part 121, part 135, or
subpart K of part 91.

Corrections

In the FR Document E9-19353 that
appeared in the Federal Register on
Friday, August 21, 2009, make the
following corrections:

A. Correction to the Preamble

1. On page 42522, third column, fifth
complete paragraph, revise the first
sentence to read, ‘“The requirement that
a minimum of a Level 5 flight training
device be used if a flight simulator is
used for any portion of the practical test
conforms with existing FAA policy.”

B. Corrections to the Regulatory Text

§61.3 [Corrected]

m 1. On page 42546, third column,
revise amendatory instruction 4 to read
as follows:

m 4. Amend § 61.3 by revising
paragraphs (a) introductory text, (a)(1),
(a)(2)(i), (b) introductory text, (b)(1),
(c)(1), (c)(2)(ii), (c)(2)(iii), (c)(2)(v)
introductory text, (c)(2)(xi), (f)(1)(),

B (2)[1), B(2)3i), (g)(1)), (g)(2)({), and
(g)(2)(ii) and by adding a new paragraph
(c)(2)(xii) to read as follows:

m 2. On page 42547, second column, in
the amendment to § 61.19, revise
paragraph (b)(3) to read as follows:

§61.19 Duration of pilot and instructor
certificates.
* * * * *

(b) L

(3) For student pilots seeking a glider
rating, balloon rating, or a sport pilot
certificate, the student pilot certificate
does not expire until 60 calendar
months after the month of the date

issued, regardless of the person’s age.
* * * * *

m 3. On page 42553, first and second
columns, in the amendment to § 61.64;
m A. Revise paragraph (a)(1)(iii);

m B. Remove the word ““or” after the
semicolon in paragraph (a)(2)(iii);

m C. Remove the period after paragraph
(a)(2)(iv) and add “; or” in its place;
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m D. Add paragraph (a)(2)(v);
m E. Remove the word “or” after the
semicolon in paragraph (a)(3)(iii);
m F. Remove the period after paragraph
(a)(3)(iv) and add *; or” in its place;
m G. Add paragraph (a)(3)(v);
m H. Amend paragraph (a)(4)
introductory text by adding the phase
““as appropriate” after the phrase “of
this section”;
m . Remove the period after paragraph
(a)(4)(i) and add ““; or” in its place;
m ]. Revise paragraph (a)(4)(ii);
m K. Remove the period after paragraph
(c)(3)(i) and add “; or” in its place;
m L. Revise paragraph (c)(3)(ii);
m M. Remove the period after paragraph
(e)(3)(i) and add *“; or” in its place;
m N. Revise paragraph (e)(3)(ii);
m O. Revise paragraph (c)(1)(iii); and
m P. Revise paragraph (e)(1)(iii).

The corrections read as follows:

§61.64 Use of a flight simulator and flight
training device.

(a) * *x %

(l) * *x %

(iii) At a minimum, must be qualified
and approved as a Level C flight
simulator if the applicant performs the
entire practical test in a flight simulator;

and
* * * * *

(2) * *x %

(v) Have logged at least 2,000 hours of
flight time, of which 500 hours were in
turbine-powered airplanes of the same
class of airplane for which the type
rating is sought.

(3) * *x %

(v) Have logged at least 2,000 hours of
flight time, of which 500 hours were in
turbine-powered airplanes of the same
class of airplane for which the type
rating is sought.

(4) L

(ii) The applicant’s pilot certificate
will be issued with a limitation that
states:

“The [name the category, class, and
type of airplane rating (if a type rating
is applicable)] is subject to additional
pilot in command limitations,” and the
applicant is restricted from serving as
pilot in command in that category, class,
and type of airplane rating (if a type
rating is applicable).

* * * * *

(C) L

(1) L

(iii) At a minimum, must be qualified
and approved as a Level C flight
simulator if the applicant performs the
entire practical test in a flight simulator;
and

(3) I
(ii) The applicant’s pilot certificate
will be issued with a limitation that

states: “The [name the helicopter class
and type of helicopter rating (if a type
rating is applicable)] is subject to
additional pilot in command
limitations,” and the applicant is
restricted from serving as pilot in
command in that helicopter class and
type of helicopter rating (if a type rating
is applicable).

(e] * * %

(1) * % %

(iii) At a minimum, must be qualified
and approved as a Level C flight
simulator if the applicant performs the
entire practical test in a flight simulator;
and
* * * * *

(3) EE .

(ii) The applicant’s pilot certificate
will be issued with a limitation that
states: “The [name of the category and
powered-lift rating (if a type rating is
applicable)] is subject to additional pilot
in command limitations,”” and the
applicant is restricted from serving as
pilot in command in that category and
type of powered-lift rating (if a type
rating is applicable).

* * * * *

m 4. On page 42558, first column, add
new instruction 29a with an amendment
to §61.99 to read as follows:

m 29a. Amend § 61.99 by revising
paragraph (a)(2) to read as follows:

§61.99 Aeronautical experience.

(a] * * %

(2) Three hours of flight training with
an authorized instructor in the aircraft
for the rating sought in preparation for
the practical test within the preceding 2
calendar months from the month of the

test.
* * * * *

m 5. On page 42558, second column,
revise amendatory instruction 32 and its
amendments to § 61.109 to read as
follows:

m 32. Amend § 61.109 by revising
paragraphs (a)(4), (a)(5)(ii), (b)(4),
(b)(5)(ii), (c)(3), (c)(4)(ii), (d)(3),
(d)(4)(ii), (e)(4), (e)(5)(ii), ((1)(),
(0(2)(i), (g)(3), (h)(1)(d), (h)(2)(), (1)(3),
and (j)(3) to read as follows:

§61.109 Aeronautical experience.

(a] * *x %

(4) 3 hours of flight training with an
authorized instructor in a single-engine
airplane in preparation for the practical
test, which must have been performed
within the preceding 2 calendar months
from the month of the test; and

(5) * % %

(ii) One solo cross country flight of
150 nautical miles total distance, with
full-stop landings at three points, and

one segment of the flight consisting of

a straight-line distance of more than 50
nautical miles between the takeoff and
landing locations; and

* * * * *

(b) * *x %

(4) 3 hours of flight training with an
authorized instructor in a multiengine
airplane in preparation for the practical
test, which must have been performed
within the preceding 2 calendar months
from the month of the test; and

(5) * * %

(ii) One solo cross country flight of
150 nautical miles total distance, with
full-stop landings at three points, and
one segment of the flight consisting of
a straight-line distance of more than 50
nautical miles between the takeoff and

landing locations; and
* * * * *

(c) * x %

(3) 3 hours of flight training with an
authorized instructor in a helicopter in
preparation for the practical test, which
must have been performed within the
preceding 2 calendar months from the
month of the test; and

(4) * x %

(ii) One solo cross country flight of
100 nautical miles total distance, with
landings at three points, and one
segment of the flight being a straight-
line distance of more than 25 nautical
miles between the takeoff and landing
locations; and
* * * * *

(d) EE I

(3) 3 hours of flight training with an
authorized instructor in a gyroplane in
preparation for the practical test, which
must have been performed within the
preceding 2 calendar months from the
month of the test; and

4)* * %

(ii) One solo cross country flight of
100 nautical miles total distance, with
landings at three points, and one
segment of the flight being a straight-
line distance of more than 25 nautical
miles between the takeoff and landing

locations; and
* * * * *

(e) * k%

(4) 3 hours of flight training with an
authorized instructor in a powered-lift
in preparation for the practical test,
which must have been performed
within the preceding 2 calendar months
from the month of the test; and

5) * % %

(ii) One solo cross country flight of
150 nautical miles total distance, with
full-stop landings at three points, and
one segment of the flight consisting of
a straight-line distance of more than 50
nautical miles between the takeoff and

landing locations; and
* * * * *
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(i) 20 flights in a glider in the areas
of operations listed in § 61.107(b)(6) of
this part, including at least 3 training
flights with an authorized instructor in
a glider in preparation for the practical
test that must have been performed
within the preceding 2 calendar months
from the month of the test; and

* * * * *

(2) * *x %

(ii) 3 training flights with an
authorized instructor in a glider in
preparation for the practical test that
must have been performed within the
preceding 2 calendar months from the
month of the test.

(g) R

(3) Three hours of flight training with
an authorized instructor in an airship in
preparation for the practical test within
the preceding 2 calendar months from
the month of the test; and

* * * * *

(h) * ok %

(1) * x %

(i) At least one training flight with an
authorized instructor in a gas balloon in
preparation for the practical test within
the preceding 2 calendar months from
the month of the test;

* * * * *

(2) * x %

(i) At least two training flights of 1
hour each with an authorized instructor
in a balloon with an airborne heater in
preparation for the practical test within
the preceding 2 calendar months from
the month of the test;

* * * * *

(i) * % %

(3) Three hours of flight training with
an authorized instructor in a powered
parachute in preparation for the
practical test, which must have been
performed within the preceding 2
calendar months from the month of the
test; and
* * * * *

') * k%

(3) Three hours of flight training with
an authorized instructor in a weight-
shift-control aircraft in preparation for
the practical test, which must have been
performed within the preceding 2
calendar months from the month of the

test; and
* * * * *

m 6. On page 42558, third column,

revise amendatory instruction 34 and its
amendments to §61.129 to read as
follows:

m 34. Amend § 61.129 by revising
paragraphs (a)(3)(i), (a)(3)(iii), (a)(3)(iv),
(a)(3)(v), (a)(4) introductory text,
(b)(3)(1), (b)(3)(iii), (b)(3)(iv), (b)(3)(v),

(
introductory text, (e)(3)(i) through (iv),
(e)(4) introductory text, (f)(1)(i), (f)(2)({),
(g)(2) introductory text, (g)(3), (g)(4)(i)
through (iii), (h)(4)(i)(A), (h)(4 )( i)(A),

and (i)(3) to read as follows:

§61.129 Aeronautical experience.

(a] R

(3) * % %

(i) Ten hours of instrument training
using a view-limiting device including
attitude instrument flying, partial panel
skills, recovery from unusual flight
attitudes, and intercepting and tracking
navigational systems. Five hours of the
10 hours required on instrument
training must be in a single engine
airplane;

* * * * *

(iii) One 2-hour cross country flight in
a single engine airplane in daytime
conditions that consists of a total
straight-line distance of more than 100
nautical miles from the original point of
departure;

(iv) One 2-hour cross country flight in
a single engine airplane in nighttime
conditions that consists of a total
straight-line distance of more than 100
nautical miles from the original point of
departure; and

(v) Three hours in a single-engine
airplane with an authorized instructor
in preparation for the practical test
within the preceding 2 calendar months
from the month of the test.

(4) Ten hours of solo flight time in a
single engine airplane or 10 hours of
flight time performing the duties of pilot
in command in a single engine airplane
with an authorized instructor on board
(either of which may be credited
towards the flight time requirement
under paragraph (a)(2) of this section),
on the areas of operation listed under
§61.127(b)(1) that include—

* * * * *

R

%‘g) * % %

(i) Ten hours of instrument training
using a view-limiting device including
attitude instrument flying, partial panel
skills, recovery from unusual flight
attitudes, and intercepting and tracking
navigational systems. Five hours of the
10 hours required on instrument
training must be in a multiengine
airplane;

* * * * *

(iii) One 2-hour cross country flight in
a multiengine airplane in daytime
conditions that consists of a total
straight-line distance of more than 100
nautical miles from the original point of
departure;

(iv) One 2-hour cross country flight in
a multiengine airplane in nighttime

nautical miles from the original point of
departure; and

(v) Three hours in a multiengine
airplane with an authorized instructor
in preparation for the practical test
within the preceding 2 calendar months
from the month of the test.

(C) * % %

(3) * Kk %

(i) Five hours on the control and
maneuvering of a helicopter solely by
reference to instruments using a view-
limiting device including attitude
instrument flying, partial panel skills,
recovery from unusual flight attitudes,
and intercepting and tracking
navigational systems. This aeronautical
experience may be performed in an
aircraft, flight simulator, flight training
device, or an aviation training device;

(ii) One 2-hour cross country flight in
a helicopter in daytime conditions that
consists of a total straight-line distance
of more than 50 nautical miles from the
original point of departure;

(iii) One 2-hour cross country flight in
a helicopter in nighttime conditions that
consists of a total straight-line distance
of more than 50 nautical miles from the
original point of departure; and

(iv) Three hours in a helicopter with
an authorized instructor in preparation
for the practical test within the
preceding 2 calendar months from the
month of the test.

(4) Ten hours of solo flight time in a
helicopter or 10 hours of flight time
performing the duties of pilot in
command in a helicopter with an
authorized instructor on board (either of
which may be credited towards the
flight time requirement under paragraph
(c)(2) of this section), on the areas of
operation listed under § 61.127(b)(3)
that includes—

* * * * *

(d) * Kk %

(3) * * %

(i) 2.5 hours on the control and
maneuvering of a gyroplane solely by
reference to instruments using a view-
limiting device including attitude
instrument flying, partial panel skills,
recovery from unusual flight attitudes,
and intercepting and tracking
navigational systems. This aeronautical
experience may be performed in an
aircraft, flight simulator, flight training
device, or an aviation training device;

(ii) One 2-hour cross country flight in
a gyroplane in daytime conditions that
consists of a total straight-line distance
of more than 50 nautical miles from the
original point of departure;

(iii) Two hours of flight training
during nighttime conditions in a
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gyroplane at an airport, that includes 10
takeoffs and 10 landings to a full stop
(with each landing involving a flight in
the traffic pattern); and

(iv) Three hours in a gyroplane with
an authorized instructor in preparation
for the practical test within the
preceding 2 calendar months from the
month of the test.

(4) Ten hours of solo flight time in a
gyroplane or 10 hours of flight time
performing the duties of pilot in
command in a gyroplane with an
authorized instructor on board (either of
which may be credited towards the
flight time requirement under paragraph
(d)(2) of this section), on the areas of
operation listed in § 61.127(b)(4) that
includes—

* * * * *
* x %

(g) * x %

(i) Ten hours of instrument training
using a view-limiting device including
attitude instrument flying, partial panel
skills, recovery from unusual flight
attitudes, and intercepting and tracking
navigational systems. Five hours of the
10 hours required on instrument
training must be in a powered-lift;

(ii) One 2-hour cross country flight in
a powered-lift in daytime conditions
that consists of a total straight-line
distance of more than 100 nautical miles
from the original point of departure;

(iii) One 2-hour cross country flight in
a powered-lift in nighttime conditions
that consists of a total straight-line
distance of more than 100 nautical miles
from the original point of departure; and

(iv) 3 hours in a powered-lift with an
authorized instructor in preparation for
the practical test within the preceding 2
calendar months from the month of the
test.

(4) Ten hours of solo flight time in a
powered-lift or 10 hours of flight time
performing the duties of pilot in
command in a powered-lift with an
authorized instructor on board (either of
which may be credited towards the
flight time requirement under paragraph
(e)(2) of this section, on the areas of
operation listed in § 61.127(b)(5) that
includes—

* * * * *

(f)* * %

1 * x %

(i) Three hours of flight training in a
glider with an authorized instructor or
10 training flights in a glider with an
authorized instructor on the areas of
operation listed in § 61.127(b)(6) of this

part, including at least 3 training flights
in a glider with an authorized instructor
in preparation for the practical test

within the preceding 2 calendar months

from the month of the test; and
* * * * *

2 * % %

(i) Three hours of flight training in a
glider or 10 training flights in a glider
with an authorized instructor on the
areas of operation listed in
§61.127(b)(6) of this part including at
least 3 training flights in a glider with
an authorized instructor in preparation
for the practical test within the
preceding 2 calendar months from the

month of the test; and
* * * * *
] * * *

(2) Thirty hours of pilot in command
flight time in airships or performing the
duties of pilot in command in an airship
with an authorized instructor aboard,
which consists of—

* * * * *

(3) Forty hours of instrument time to
include—

(i) Instrument training using a view-
limiting device for attitude instrument
flying, partial panel skills, recovery
from unusual flight attitudes, and
intercepting and tracking navigational
systems; and

(ii) Twenty hours of instrument flight
time, of which 10 hours must be in
flight in airships.

4 * % %

(i) Three hours in an airship with an
authorized instructor in preparation for
the practical test within the preceding 2
calendar months from the month of the
test;

(ii) One hour cross country flight in
an airship in daytime conditions that
consists of a total straight-line distance
of more than 25 nautical miles from the
point of departure; and

(iii) One hour cross country flight in
an airship in nighttime conditions that
consists of a total straight-line distance
of more than 25 nautical miles from the
point of departure.

(h)* * %
(4]* **k **

(A) Two training flights of 2 hours
each in a gas balloon with an authorized
instructor in preparation for the
practical test within the preceding 2
calendar months from the month of the

test;
* * * * *

(ii) I

(A) Two training flights of 1 hour each
in a balloon with an airborne heater
with an authorized instructor in
preparation for the practical test within
the preceding 2 calendar months from
the month of the test;

* * * * *

(i) * % %

(3) Except when fewer hours are
approved by the FAA, an applicant for
the commercial pilot certificate with the
airplane or powered-lift rating who has
completed 190 hours of aeronautical
experience is considered to have met
the total aeronautical experience
requirements of this section, provided
the applicant satisfactorily completed
an approved commercial pilot course
under part 142 of this chapter and the
approved course was appropriate to the
commercial pilot certificate and aircraft
rating sought.

m 7. On page 42560, third column, in the
amendment to §61.157, revise
paragraphs (f)(2)(ii) and (iii) to read as
follows:

§61.157 Flight proficiency.

* * * * *

(f) * % %

(2) * *x %

(ii) An Aircrew Program Designee
who is authorized to perform
proficiency and/or competency checks
for the air carrier whose approved
training program has been satisfactorily
completed by the pilot applicant.

(iii) A Training Center Evaluator with
appropriate certification authority who
is also authorized to perform the
portions of the competency and/or
proficiency checks required by
paragraph (f)(1) of this section for the air
carrier whose approved training
program has been satisfactorily
completed by the pilot applicant.

* * * * *

m 8. On page 42562, third column, add
new instruction 48a with an amendment
to §61.313 to read as follows:

m 48a. Amend § 61.313 by revising
paragraphs (a)(1)(iv), (b)(1)(ii), (c)(1)(ii),
(d)(1)(iv), (e)(1)(v), (1)), (g)(1)(v),
and (h)(1)(iv) to read as follows:

§61.313 What aeronautical experience
must | have to apply for a sport pilot
certificate?

* * * * *
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If you are applying for a sport pilot
certificate with * * *
(@) e 1)**
(B) e 1)~
(C) ™ 1)~
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(B) ™ 7 1)~
() " e 1)~
() 7 e 1)~
(R) e 1)~

the test.

the test.

the test.

the test.

the test.

the test.

the test.

the test.

(iv) 3 hours of flight training with an authorized instructor on those
areas of operation specified in §61.311 in preparation for the prac-
tical test within the preceding 2 calendar months from the month of

(i) 3 hours of flight training with an authorized instructor on those
areas of operation specified in §61.311 in preparation for the prac-
tical test within the preceding 2 calendar months from the month of

(i) 3 hours of flight training with an authorized instructor on those
areas of operation specified in §61.311, in preparation for the prac-
tical test within the preceding 2 calendar months from the month of

(iv) 3 hours of flight training with an authorized instructor on those
areas of operation specified in §61.311 in preparation for the prac-
tical test within the preceding 2 calendar months from the month of

(iv) 3 hours of flight training with an authorized instructor on those
areas of operation specified in §61.311 in preparation for the prac-
tical test within the preceding 2 calendar months from the month of

(i) 3 hours of flight training with an authorized instructor on those
areas of operation specified in §61.311 in preparation for the prac-
tical test within the preceding 2 calendar months from the month of

(v) 3 hours of flight training with an authorized instructor on those
areas of operation specified in §61.311 in preparation for the prac-
tical test within the preceding 2 calendar months from the month of

(iv) 3 hours of flight training with an authorized instructor on those
areas of operation specified in §61.311 in preparation for the prac-
tical test within the preceding 2 calendar months from the month of

Issued in Washington, DC, on October 15,
2009.

Pamela Hamilton-Powell,

Director, Office of Rulemaking.

[FR Doc. E9—25133 Filed 10-19-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA-2009-0311; Airspace
Docket No. 09-ANM-3]

RIN 2120-AA66
Establishment of VOR Federal Airway
V-626; UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes VOR
Federal Airway 626 (V-626) located
between the Myton, UT, Very High
Frequency Omnidirectional Range/
Tactical Air Navigation (VORTAC) and
the Salt Lake City terminal area. This
route will improve aircraft flow during
busy traffic periods into the Salt Lake
City terminal area, and provide a more

precise means of navigation and reduce
controller workload.

DATES: Effective Dates: 0901 UTC,
December 17, 2009. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

History

On May 4, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to
establish a Federal Airway in Utah (74
FR 20443). Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on this proposal to the FAA. No
comments were received in response to
this request. Currently the navigational
signal on the proposed 267 degree radial
is not sufficient to support the segment
of the airway. Due to the weak
navigational signal coverage on the 267
degree radial, the FAA revised the radial

from the 267 degree radial to the 264
degree radial respectively.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
to establish VOR Federal Airway 626
(V—626) from the Myton, UT, VORTAC,
to the Salt Lake City terminal area. This
new route will provide a more precise
means of navigation and reduce
controller workload.

Domestic VOR Federal Airways are
published in paragraph 6010(a) of FAA
Order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The domestic VOR Federal Airway
listed in this document will be
published subsequently in that Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
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so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes a VOR Federal Airway in
Utah.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 20009, is
amended as follows:

Paragraph 6010(a) Domestic VOR Federal

Airways.
* * * * *
V-626 [New]

From Myton, UT, to int Myton 264 and
Fairfield VORTAC 126

* * * * *

Issued in Washington, DC, on October 14,
2009.

Kelly J. Neubecker,

Acting Manager, Airspace and Rules Group.
[FR Doc. E9—25084 Filed 10-19-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2009-0700; Airspace
Docket No. 09—AWP-4]

RIN 2120-AA66
Modification of Restricted Areas and
Other Special Use Airspace; Fallon, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the time
of designation and using agency of nine
restricted areas located in the vicinity of
the Fallon Naval Air Station (NAS),
Fallon, NV, as part of a Department of
the Navy initiative to standardize the
operating hours throughout the Fallon
Airspace Complex. The times of use are
being expanded to meet the critical need
of the Navy for additional nighttime
training, and the using agency changes
are administrative in accordance with a
Navy realignment of functions.
Additionally, this action modifies the
times of use of the four military
operation areas (MOAs) in the Fallon
Airspace Complex. Unlike restricted
areas, which are designated under 14
CFR part 73, MOAs are not rulemaking
airspace actions. The MOA changes
described here were published in the
National Flight Data Digest (NFDD). The
Navy requested these airspace changes
to provide additional night training time
to meet combat readiness requirements
currently being carried out in
accordance with 14 CFR 99.7.

DATES: Effective Date: 0901 UTC,
December 17, 2009.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
History

On September July 15, 2009, the FAA
published in the Federal Register a
notice of proposed rulemaking to
modify Restricted Areas and other
Special Use Airspace; Fallon, NV (74 FR
47150). Interested parties were invited
to participate in this rulemaking effort
by submitting written comments on the
proposal. No comments were received.

Section 73.48 of 14 CFR part 73 was
republished in FAA Order 7400.8R,
dated February 5, 2009.

The Fallon Airspace Complex consists
of nine restricted areas and four MOAs
in the vicinity of the Fallon NAS, NV.
Restricted areas are regulatory airspace
designations, under Title 14 Code of
Federal Regulations (14 CFR) part 73,
which are established to confine or
segregate activities considered
hazardous to non-participating aircraft.
A MOA is a non-rulemaking type of
special use airspace (SUA) established
to separate or segregate certain non-
hazardous military flight activities from
aircraft operating in accordance with
instrument flight rules (IFR), and to
identify for visual flight rules (VFR)
pilots where those activities are
conducted. IFR aircraft may be routed
through an active MOA only when air
traffic control can provide approved
separation from the MOA activity. VFR
pilots are not restricted from flying in an
active MOA, but are advised to exercise
caution while doing so.

Unlike restricted areas, which are
designated through rulemaking
procedures, MOAs are non-rulemaking
airspace areas that are established
administratively and published in the
NFDD. Normally, MOA proposals are
not published in a NPRM, but instead,
are advertised for public comment
through a nonrule circular that is
distributed by an FAA Service Center
office to aviation interests in the
affected area. However, when a non-
rulemaking action is connected to a
rulemaking action, FAA procedures
allow for the non-rulemaking proposal
to be included in the NPRM. In such
cases, the NPRM replaces the nonrule
circularization requirement. Because the
MOAs are an integral part of the Fallon
Airspace Complex, they are being
included in this Rule.

The SUA changes are described in the
following sections.

MOA Changes:

Churchill Low MOA, NV

Times of use. 0715 to 2245 Monday
through Friday and 0800 to 1800 Saturday;
other times by NOTAM.
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Churchill High MOA, NV
Times of use. 0715 to 2245 Monday

through Friday and 0800 to 1800 Saturday;
other times by NOTAM.

Ranch High MOA, NV

Times of use. 0715 to 2245 Monday
through Friday and 0800 to 1800 Saturday;
other times by NOTAM.

Ranch MOA, NV
Times of use. 0715 to 2245 Monday

through Friday and 0800 to 1800 Saturday;
other times by NOTAM.

The Rule

The FAA is amending to 14 CFR part
73 to modify the designated times of use
to restricted areas R—4803, Fallon; R—
4804A & B, Twin Peaks; R—4810, Desert
Mountain; R-4812, Sand Springs; R—
4813A & B, Carson Sink; and R—4816
North & South, Dixie Valley, NV.
Specifically, the FAA is changing the
current wording to include the phrase
“other times by NOTAM”. This will
allow the Navy to train between 2330
hours and 0715 hours local to meet their
training requirements. The Navy is
currently meeting these night training
requirements in accordance with 14
CFR 99.7, Special Security Instructions.
This action also reflects the using
agency name change to USN, Naval
Strike and Air Warfare Center, Fallon,
NV.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged

with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies restricted area airspace at
Fallon NAS, Fallon, NV.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with, FAA
Order 1050.1E, Environmental Impacts:
Policies and Procedures, paragraph
307e. This airspace action is not
expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.48 [Amended]

W 2. §73.48 is amended as follows:
* * * * *

R-4803 Fallon, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM.

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4804A Twin Peaks, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM.

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4804B Twin Peaks, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. Intermittent 0715 to
2330 local time daily; other times by
NOTAM.

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

* * * * *

R-4810 Desert Mountains, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

* * * * *

R-4812 Sand Springs, NV [Amended]

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4813A Carson Sink, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4813B Carson Sink, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. Intermittent 0715 to
2330 local time daily; other times by
NOTAM.

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4816N Dixie Valley, NV [Amended]

* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

R-4816S Dixie Valley, NV [Amended]
* * * * *

By removing the current times of
designation and using agency and
substituting the following:

Time of designation. 0715 to 2330 local
time daily; other times by NOTAM

Using agency. USN, Naval Strike and Air
Warfare Center, Fallon, NV.

* * * * *

Issued in Washington, DC, on October 14,
2009.

Kelly J. Neubecker,

Acting Manager, Airspace and Rules Group.
[FR Doc. E9-25077 Filed 10-19-09; 8:45 am]|
BILLING CODE P
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DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR PART 4
[CBP Dec. 09-40]
RIN 1505-AB71

Foreign Repairs to American Vessels

AGENCY: Customs and Border Protection,
Department of Homeland Security;
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs and Border Protection (CBP)
regulations in title 19 of the Code of
Federal Regulations (19 CFR) to update
provisions relating to the declaration,
entry, and dutiable status of repair
expenditures made abroad for certain
vessels. The principal changes set forth
in this document involve: conforming
the regulations to statutory changes that
provide an exemption from vessel repair
duties for the cost of certain equipment,
repair parts, and materials; and adding
a provision to advise that certain free
trade agreements between the United
States and other countries may limit the
duties due on vessel repair expenditures
made in foreign countries that are
parties to those agreements.

DATES: Final rule effective October 20,
2009.

FOR FURTHER INFORMATION CONTACT: Glen
Vereb, Regulations and Rulings, Office
of International Trade, (202) 325-0212.
SUPPLEMENTARY INFORMATION:

Background

Under section 466, Tariff Act of 1930,
as amended (19 U.S.C. 1466), purchases
for or repairs made to certain vessels
while they are outside the United States
are subject to declaration, entry and
payment of ad valorem duty. These
requirements are effective upon the first
arrival of affected vessels in the United
States or Puerto Rico. The vessels
subject to these requirements include
those documented under U.S. law for
the foreign or coastwise trades, as well
as those which were previously
documented under the laws of some
foreign nation or are undocumented at
the time that foreign shipyard repairs
are performed, but which exhibit an
intent to engage in those trades under
CBP interpretations. The regulations
implementing 19 U.S.C. 1466 are found
in §4.14 of the CBP regulations (19 CFR
4.14).

Explanation of Amendments

Section 4.14(a), CBP regulations,
states that, under 19 U.S.C. 1466,
“purchases for or repairs made to
certain vessels while they are outside
the United States, including repairs
made while those vessels are on the
high seas, are subject to declaration,
entry, and payment of duty.” However,
section 1554 of the Miscellaneous Trade
and Technical Corrections Act of 2004
(Pub. L. 108—429, 118 Stat. 2434)
amended 19 U.S.C. 1466(h) by adding a
new paragraph (4) providing for an
exemption from the declaration, entry,
and duty requirements of the statute for
the cost of equipment, repair parts, and
materials that are installed on certain
vessels by members of the regular crew
of such vessels while the vessels are on
the high seas. As this amendment
exempted most repairs performed while
vessels are on the high seas from the
assessment of vessel repair duties, CBP
is amending the first sentence of
§4.14(a) to remove the words
“including repairs made while those
vessels are on the high seas”.

Section 1631 of the Pension
Protection Act of 2006 (Pub. L. 109-280,
120 Stat. 1164) amended 19 U.S.C.
1466(h)(4) to expand the exemption
created by the 2004 amendment
discussed above by also including the
cost of equipment, repair parts, and
materials that are installed on certain
vessels by members of the regular crew
of such vessels while the vessels are in
foreign waters or in a foreign port,
provided the installation does not
involve foreign shipyard repairs by
foreign labor. CBP is further amending
§4.14(a) of the CBP regulations in this
document to add a provision reflecting
the above 2004 and 2006 statutory
changes.

Section 4.14(a) also provides that
certain expenditures for vessel repairs
and purchases made in Israel, Canada,
and Mexico (countries that are parties to
free trade agreements with the United
States) are not subject to vessel repair
duties, although they must be declared
and entered. CBP believes it would be
useful for the CBP regulations to
indicate that other free trade agreements
may also limit the duties due on vessel
repair expenditures made in foreign
countries that are parties to those
agreements. Accordingly, this document
amends §4.14(a) by adding a sentence
to that effect.

For purposes of clarity and
transparency, CBP is making the above-
discussed changes to § 4.14(a) as part of
an overall reorganization of that
paragraph. Specifically, CBP is dividing
§4.14(a) into three separate

subparagraphs that are headed
“General”, “Expenditures not subject to
declaration, entry, or duty”, and
“Expenditures subject to declaration
and entry but not duty”.

CBP also is amending § 4.14 by
replacing the word “Customs” with the
term “CBP” each place that it appears
to reflect the change in the agency name
and by replacing an incorrect reference
to “office” in paragraph (f) with the
correct word “agency”’.

Inapplicability of Notice and Delayed
Effective Date Requirements

The amendments set forth in this final
rule document merely implement
statutory changes and reorganize the
CBP regulations relating to vessel
repairs. Therefore, pursuant to 5 U.S.C.
553(b)(B) and (d)(3), CBP has
determined that it would be
unnecessary to delay publication of this
rule in final form pending an
opportunity for public comment and
that there is good cause for this final
rule to become effective immediately
upon publication.

Regulatory Flexibility Act and
Executive Order 12866

Because a notice of proposed
rulemaking is not required, the
provisions of the Regulatory Flexibility
Act, as amended (5 U.S.C. 601 ef seq.),
do not apply to this rulemaking. This
document does not meet the criteria for
a “significant regulatory action” as
specified in Executive Order 12866.

Signing Authority

This document is being issued in
accordance with §0.1(a)(1) of the CBP
regulations (19 CFR 0.1(a)(1)),
pertaining to the authority of the
Secretary of the Treasury (or his/her
delegate) to approve regulations related
to certain CBP revenue functions.

List of Subjects in 19 CFR Part 4

Customs duties and inspection, Entry
procedures, Repairs, Reporting and
recordkeeping requirements, Vessels.

Amendments to the Regulations

m Accordingly, for the reasons set forth
above, CBP is amending Part 4 of the
CBP regulations (19 CFR part 4) as set
forth below:

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

m 1. The general authority citation for

Part 4 and the specific authority citation

for § 4.14 continue to read as follows:
Authority: 5 U.S.C. 301; 19 U.S.C. 66,

1431, 1433, 1434, 1624, 2071 note; 46 U.S.C.
501, 60105.
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Section 4.14 also issued under 19 U.S.C.

1466, 1498;
* * * * *
m2.In§4.14:

m a. Paragraph (a) is revised;
m b. Paragraph (d) is amended by
removing the word “Customs” each
place it appears and adding, in its place,
the term “CBP”’;
m d. Paragraph (e) is amended by
removing the word “Customs” in the
first sentence and adding, in its place,
the term “CBP”’;
m e. Paragraph (f) is amended by
removing the word “office” in the tenth
sentence and adding, in its place, the
word ‘“‘agency’’;
m f. Paragraph (h) is amended by
removing the word “Customs” in the
first sentence of the introductory text
and adding, in its place, the term
“CBP”; and
m g. Paragraph (j)(1) is amended by
removing the word “Customs” in the
last sentence and adding, in its place,
the term “CBP”.

Revised paragraph (a) reads as
follows:

§4.14 Foreign equipment purchases by,
and repairs to, American vessels.

(a) General provisions and
applicability—(1) General. Under
section 466, Tariff Act of 1930, as
amended (19 U.S.C. 1466), purchases for
or repairs made to certain vessels while
they are outside the United States are
subject to declaration, entry, and
payment of ad valorem duty. These
requirements are effective upon the first
arrival of affected vessels in the United
States or Puerto Rico. The vessels
subject to these requirements include
those documented under the U.S. law
for the foreign or coastwise trades, as
well as those which were previously
documented under the laws of some
foreign nation or are undocumented at
the time that foreign shipyard repairs
are performed, but which exhibit an
intent to engage in those trades under
CBP interpretations. Duty is based on
actual foreign cost. This includes the
original foreign purchase price of
articles that have been imported into the
United States and are later sent abroad
for use.

(2) Expenditures not subject to
declaration, entry, or duty. The
following vessel repair expenditures are
not subject to declaration, entry, or
duty:

(i) Expenditures made in American
Samoa, the Guantanamo Bay Naval
Station, Guam, Puerto Rico, or the U.S.
Virgin Islands because they are
considered to have been made in the
United States;

(ii) Reimbursements paid to members
of the regular crew of a vessel for labor
expended in making repairs to vessels;
and

(iii) The cost of equipment, repair
parts, and materials that are installed on
a vessel documented under the laws of
the United States and engaged in the
foreign or coasting trade, if the
installation is done by members of the
regular crew of such vessel while the
vessel is on the high seas, in foreign
waters, or in a foreign port, and does not
involve foreign shipyard repairs by
foreign labor.

(3) Expenditures subject to
declaration and entry but not duty.
Under separate provisions of law, the
cost of labor performed, and of parts and
materials produced and purchased in
Israel are not subject to duty under the
vessel repair statute. Additionally,
expenditures made in Canada or in
Mexico are not subject to any vessel
repair duties. Furthermore, certain free
trade agreements between the United
States and other countries also may
reduce the duties on vessel repair
expenditures made in foreign countries
that are parties to those agreements,
although the final duty amount may
depend on each agreement’s schedule
for phasing in those reductions. In these
situations and others where there is no
liability for duty, it is still required,
except as otherwise required by law,
that all repairs and purchases be

declared and entered.
* * * * *

Jayson P. Ahern,

Acting Commissioner, Customs and Border
Protection.

Approved: October 15, 2009.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. E9—25220 Filed 10-19-09; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 20
[TD 9468]
RIN 1545-BC56

Guidance Under Section 2053
Regarding Post-Death Events

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the amount
deductible from a decedent’s gross

estate for claims against the estate under
section 2053(a)(3) of the Internal
Revenue Code (Code). In addition, the
regulations update the provisions
relating to the deduction for certain
state death taxes to reflect the statutory
amendments made in 2001 to sections
2053(d) and 2058. The regulations
primarily will affect estates of decedents
against which there are claims
outstanding at the time of the decedent’s
death.
DATES: Effective Date: The regulations
are effective on October 20, 2009.
Applicability Dates: For dates of
applicability, see §§20.2051-1(c),
20.2053-1(f), 20.2053-3(e), 20.2053—
4(f), 20.2053-6(h), 20.2053-9(f), and
20.2053-10(e).
FOR FURTHER INFORMATION CONTACT:
Karlene M. Lesho, (202) 622—3090 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

Section 2001 of the Code imposes a
tax on the transfer of the taxable estate,
determined as provided in section 2051,
of every decedent, citizen, or resident of
the United States. Section 2031(a)
generally provides that the value of the
decedent’s gross estate shall include the
value at the time of decedent’s death of
all property, real or personal, tangible or
intangible, wherever situated. Section
2051 provides that the value of the
taxable estate is determined by
deducting from the value of the gross
estate the deductions provided for in
sections 2051 through 2058. Pursuant to
section 2053(a), ‘‘the value of the
taxable estate shall be determined by
deducting from the value of the gross
estate such amounts: (1) For funeral
expenses, (2) for administration
expenses, (3) for claims against the
estate, and (4) for unpaid mortgages on,
or any indebtedness in respect of,
property where the value of the
decedent’s interest therein,
undiminished by such mortgage or
indebtedness, is included in the value of
the gross estate, as are allowable by the
laws of the jurisdiction, whether within
or without the United States, under
which the estate is being administered.”

The amount an estate may deduct for
claims against the estate has been a
highly litigious issue. See the
Background in the notice of proposed
rulemaking published in the Federal
Register on April 23, 2007 (REG-
143316-03, 72 FR 20080). Unlike
section 2031, section 2053(a) does not
contain a specific directive to value a
deductible claim at its value at the time
of the decedent’s death. Section 2053
specifically contemplates expenses such
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as funeral and administration expenses,
which are only determinable after the
decedent’s death.

The lack of consistency in the case
law has resulted in different estate tax
treatment of estates that are similarly
situated, depending only upon the
jurisdiction in which the executor
resides. The Treasury Department and
the IRS believe that similarly-situated
estates should be treated consistently by
having section 2053(a)(3) construed and
applied in the same way in all
jurisdictions.

Accordingly, in an effort to further the
goal of effective and fair administration
of the tax laws, the Treasury Department
and the IRS published proposed
regulations in the Federal Register on
April 23, 2007. In formulating the
proposed rule, the Treasury Department
and the IRS carefully considered: The
statutory framework and legislative
history of section 2053 and its
predecessors; the existing regulatory
provisions under section 2053,
particularly those that are generally
applicable to all amounts deductible
under section 2053; the numerous
judicial decisions involving an issue
under section 2053(a)(3) and the
analysis and conclusion in each; and,
the practical consequences of various
possible alternatives for determining the
amount deductible under section
2053(a)(3).

The proposed regulations proposed
amendments to the regulations under
section 2053 to clarify that events
occurring after a decedent’s death are to
be considered when determining the
amount deductible under all provisions
of section 2053 and that deductions
under section 2053 generally are limited
to amounts actually paid by the estate
in satisfaction of deductible expenses
and claims. The proposed regulations
also proposed amendments to address
more specifically issues involving final
court decisions, settlements, protective
claims, reimbursed amounts, claims that
are potential, unmatured, or contested,
claims involving multiple defendants,
claims by a family member or
beneficiary of a decedent’s estate,
unenforceable claims, recurring
payments, and the changes made to
section 2053(d) in 2001.

Written comments were received on
the proposed regulations and a public
hearing was held on August 6, 2007.
After careful consideration of the
written and oral comments, the
proposed regulations are adopted as
revised by this Treasury decision. In
addition, the Treasury Department and
the IRS plan to issue additional
guidance, including additional
proposed regulations, in order to

respond to certain comments and
emerging issues that the Treasury
Department and the IRS believe merit
further consideration, as indicated in
the Summary.

The comments and revisions to the
proposed regulations are discussed in
this preamble.

Summary of Comments and
Explanation of Revisions

1. Comments Relating to Prop. Reg.
§20.2051-1

One commentator suggested that the
sentence relating to the computation of
the taxable estate of a decedent who was
not a citizen or resident of the United
States should continue to reference the
regulations under section 2106, and not
the regulations under section 2051. The
final regulations restore the reference to
the regulations under section 2106.

2. Comments Relating to the Standard
for Deductibility Set Forth in the
Proposed Regulation

The proposed regulations generally
provide that only claims actually paid
by the estate may be deducted under
section 2053(a)(3). Many commentators
disagreed with this approach and
suggested that claims against a
decedent’s estate be valued on the basis
of what was reasonably known on the
date of the decedent’s death. These
commentators cited the line of cases
following the decision in Ithaca Trust v.
Commissioner, 279 U.S. 151 (1929), to
support the same valuation rule for both
claims against the estate and claims for
inclusion purposes under section 2031.
Commentators were concerned that the
approach of the proposed regulations
could lengthen the process of estate
administration (on account of the
anticipated increase in the need for
protective claims), cause tax
motivations to factor into litigation
strategy, and produce liquidity
shortfalls in estates with both claims by
and claims against a decedent. The
divergence of court opinions on this
issue is evidence that the proper way to
deduct claims against an estate is a very
difficult issue. After giving serious
consideration to the comments
submitted on this issue, the Treasury
Department and the IRS continue to
believe that a deduction for claims
under section 2053(a)(3) only for
amounts actually paid by the estate
most closely aligns with the legislative
intent behind section 2053 and its
predecessors and best furthers the goal
of effective and fair administration of
the tax laws. Accordingly, the final
regulations generally maintain the
approach of the proposed regulations.

Notwithstanding the adherence to the
general approach of the proposed
regulations, however, the Treasury
Department and the IRS acknowledge
that, as was pointed out in many of the
comments, there are practical
difficulties associated with each of the
alternatives, including the approach
taken in the proposed regulations. In
order to make the practical application
of the approach more administrable, the
final regulations include several
exceptions to the approach of the
proposed regulations. The final
regulations include an exception for
claims against the estate with respect to
which there is an asset or claim
includible in the gross estate that is
substantially related to the claim against
the estate. See paragraph 10 of this
“Summary of Comments and
Explanation of Revisions” and
§20.2053—4(b). The final regulations
also include an exception for claims
against the estate that, collectively, do
not exceed $500,000 (not including
those deductible as ascertainable
amounts). See paragraph 5 of this
“Summary of Comments and
Explanation of Revisions” and
§20.2053—4(c). Although both
exceptions provide an opportunity to
claim a deduction at the time of filing
the United States Estate (and
Generation-Skipping Transfer) Tax
Return (Form 706), in each case, the
amount of the deduction is subject to
adjustment to reflect post-death events,
consistent with the general approach of
the regulations.

3. Comments Relating to the Effect of a
Court Decree in Prop. Reg. § 20.2053—
1(b)(2)

The proposed regulations changed the
language regarding a court decree from
“the court passes upon the facts upon
which deductibility depends” to “the
court reviewed the facts relating to the
expenditures.” A commentator
suggested that such a change in
language may give the unintended
impression that this constitutes a
substantive change. Thus, these final
regulations remove the language of the
proposed regulations and reinstate the
original language.

A commentator also requested that an
example be added to clarify that the last
sentence of Prop. Reg. § 20.2053—
1(b)(2)(i) would apply to jurisdictions in
which a court approves the
administration of an estate without
specifically approving expenses and
claims, absent a challenge from an
interested party. The final regulations
include such an example.

Some commentators recommended
the removal of the requirement that a
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settlement be within the range of
reasonable outcomes under applicable
state law in order for a settlement
amount to be deductible because the
requirement places the Commissioner or
a court in the position of having to
evaluate the legal merits of a claim
adjudicated in another court
proceeding. The commentators also
maintained that the requirement is
superfluous in light of the existing
requirements that the settlement resolve
a bona fide issue in an active and
genuine contest and that adverse parties
negotiate at arm’s length. The final
regulations eliminate the separate
requirement that the settlement be
within the range of reasonable outcomes
under applicable state law.

Some commentators claimed that the
rules relating to settlements did not
recognize that, in some instances, the
cost of defending a claim and the delay
associated with litigating the claim will
factor into the decision to settle a claim.
The final regulations clarify that a
deduction will not be denied for a
settlement amount otherwise deductible
under section 2053 if an estate can
establish that the cost of defending the
claim or contesting the expense, the
delay associated with litigating such
claim or expense, or another significant
factor will impose a higher burden on
the estate relative to the amount paid to
settle the claim or the contested
expense.

4. Comments Relating to the Rule for
Estimated Amounts in Prop. Reg.
§20.2053-1(b)(4)

The rule provided in Prop. Reg.
§20.2053-1(b)(4) involving estimated
amounts is now provided in § 20.2053—
1(d)(4) of these final regulations and the
paragraph heading is changed from
“[e]stimated amounts” to “[e]xception
for certain ascertainable amounts.” The
final regulations use a consistent
description of the rule contained in
§ 20.2053-1(d)(4) where applicable in
the remainder of the regulation. No
substantive change is intended; rather,
the modified paragraph heading in the
final regulations is intended to describe
the substance of the rule more
accurately.

A commentator noted that use of the
language “will be paid”’ in Prop. Reg.
§20.2053-1(b)(4) may be inconsistent
with the language in Prop. Reg.
§20.2053-3(b)(1) (“may reasonably be
expected to be paid”’) and in Prop. Reg.
§20.2053—4(b)(7)(i) (claims cannot be
estimated if there is ‘‘reasonable
likelihood that full satisfaction of the
liability will not be made”). The
commentator suggested modification of
the language in Prop. Reg. § 20.2053—

1(b)(4) to incorporate the reasonableness
standard found in the other sections and
requested conforming changes
throughout the regulation for
consistency purposes. The final
regulations do not add a reasonableness
component to the standard for meeting
the “will be paid” requirement,
although the final regulations clarify
that a deduction is allowed under the
rule for deducting certain ascertainable
amounts to the extent that the
Commissioner is reasonably satisfied
that the amount to be paid is
ascertainable with reasonable certainty
and will be paid. The final regulations
use consistent language where
applicable in describing the standard for
meeting the “will be paid” requirement
in each reference to the rule for
deducting certain ascertainable
amounts.

In addition, some commentators
requested clarification on whether the
rule previously provided in Prop. Reg.
§20.2053-1(b)(4) applies not only to
claims but to administration expenses as
well. The final regulations make the
requested clarification and § 20.2053—
1(d)(4) provides that the rule for
deducting certain ascertainable amounts
applies to both a claim and an expense.

A commentator suggested that the
statement in Prop. Reg. § 20.2053-
1(b)(4) prohibiting a deduction for “a
vague or uncertain estimate” be omitted
because it puts forth a subjective
standard open to a wide range of
interpretations. The Treasury
Department and the IRS believe that the
rule previously provided in Prop. Reg.
§20.2053-1(b)(4), now provided in
§20.2053—-1(d)(4) of these final
regulations, sets forth clear
requirements for determining the
amount allowable as a deduction under
section 2053. Because the statement in
Prop. Reg. § 20.2053—1(b)(4) merely
clarifies this rule, the statement has
been retained in the final regulations.

A commentator suggested that the
language in Prop. Reg. § 20.2053-1(b)(4),
indicating that a deduction in advance
of payment will be disallowed if the
payment is thereafter waived or
otherwise left unpaid, negates the
purpose of allowing a deduction for an
estimated amount and should be
deleted. However, the Treasury
Department and the IRS believe that
there is an important difference. The
rule for deducting certain ascertainable
amounts previously provided in Prop.
Reg. §20.2053-1(b)(4), and now
provided in § 20.2053-1(d)(4) of these
final regulations, provides an estate
with the opportunity to claim a
deduction at the time of filing Form 706,
even though the amount ultimately

allowable as a deduction under this rule
will take into account events occurring
after the date of a decedent’s death. The
ability to deduct an ascertainable
amount does not change the general rule
that the amount of the deduction is to
reflect post-death events.

Some commentators questioned
whether the proposed regulations
impose a duty on the executor to report
amounts that were claimed as
deductions on the estate tax return, but
were subsequently not paid or not paid
in full, and whether such a duty could
be enforced after the period of
limitations on assessment has expired.
The Treasury Department and the IRS
did not intend for the proposed
regulations to impose a duty on the
executor that could be enforced after the
expiration of the period of limitations
on assessment. As a result, the final
regulations eliminate this provision.
The final regulations also include a
provision clarifying the period during
which post-death events will be
considered.

5. Comments Relating to Protective
Claims

A commentator expressed concern
that the protective claim procedures in
the proposed regulations would result
in increased administrative costs and a
delay in the administration of the estate
because filing a protective claim
effectively would keep the period of
limitations open to the extent of the
amount of the claim for refund. The
Treasury Department and the IRS
believe that protective claims for refund
are an appropriate and necessary
component of these regulations, as they
provide a mechanism to ensure that the
deductibility rule provided for in these
regulations is implemented in a fair and
equitable manner. Nevertheless, the
Treasury Department and the IRS
acknowledge that the commentator’s
concern is valid. In an effort to make the
regulation more administrable for both
taxpayers and the Commissioner, the
final regulations in § 20.2053—4(c)
include an exception for claims against
the estate that do not exceed, in the
aggregate, $500,000. Because the
purpose of this provision is to provide
certain relief from the need to file a
protective claim, a claim is not eligible
for this provision unless the entire
amount of the claim may be covered
within this cap. This rule allows an
estate a deduction on Form 706 for
claims against the estate. However,
consistent with the general approach of
the final regulations, the amount of the
deduction is subject to adjustment to
reflect post-death events. To address the
commentator’s concern regarding the
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effect of a protective claim for refund on
the applicable period of limitations, the
Treasury Department and the IRS are
issuing, concurrent with this regulation,
a Notice announcing the IRS’s decision
to limit the review of a return, in certain
circumstances, when a timely-filed
claim for refund of estate taxes that is
based on a deduction under section
2053 ripens after the expiration of the
limitations period on assessment.

Some commentators requested more
detailed guidance on the procedures for
filing a protective claim for refund. In
response to this comment, the final
regulations include a provision under
§20.2053-1(d)(5) to explain the
protective claim for refund process. The
Treasury Department and the IRS also
intend to provide, by publication in the
Internal Revenue Bulletin, further
procedural guidance on protective
claims for refund due to section 2053
claims or expenses. In addition, a
commentator suggested that Form 706
be revised to incorporate a protective
claim for refund so that a separate form
need not be filed. The Treasury
Department and the IRS believe this
suggestion will make the final
regulations more administrable and are
contemplating amending Form 706 to
implement this suggestion.

Another commentator suggested that
the IRS be lenient in granting extensions
of time to pay the estate tax under
section 6161 when an estate is
confronting a liquidity issue arising
from the inability to deduct a claim that
is the subject of a protective claim for
refund. Although in many cases the
illiquidity resulting from a not-yet-
deductible claim may be reasonable
cause for granting an extension of time
to pay the estate tax for purposes of
section 6161, the Treasury Department
and the IRS believe that any regulatory
provision implementing this suggestion
would be outside the scope of this
regulation.

6. Comments Relating to the Effect on
the Marital and Charitable Deductions

Some commentators requested
clarification of the impact of the
approach taken in the proposed
regulations on the marital and charitable
deductions in estates where a claim or
expense is payable in whole or in part
from a bequest that qualifies for the
marital or charitable deduction.
Commentators requested that the final
regulations include a rule confirming
that, if a claim or expense is the subject
of a protective claim for refund under
section 2053 and is payable out of a
fund that meets the requirements for a
charitable or marital deduction under
section 2055 or 2056, respectively, the

charitable or marital deduction will not
be reduced by the amount of the claim
or expense until the amount is actually
paid. In the interest of enhancing the
administrability of these regulations,
such a rule is included in § 20.2053—
1(d)(5)(ii). The Treasury Department
and the IRS view this rule as similar to
the rules in the regulations under
sections 2055 and 2056 that provide,
respectively, for the reduction of the
value of the charitable or marital share
by the amount of estate transmission
expenses paid from the charitable or
marital share. For purposes of the estate
tax charitable deduction under section
2055, a claim or expense that is the
subject of a protective claim for refund
under section 2053 will not render the
charitable deduction, to the extent of the
amount of that claim or expense,
contingent and thus nondeductible
under section 2055.

7. Comments Relating to
Reimbursements, Prop. Reg. § 20.2053—
1(b)(3)

The proposed regulations provide that
a deduction is not allowed to the extent
that the expense or claim is or could be
compensated for by insurance or is or
could be otherwise reimbursed. A
commentator recommended that the
final regulations explain the method by
which an executor may establish that
there is no available reimbursement
either from another party or insurance.
In response to this comment, the final
regulations provide that an executor
may certify on Form 706 that no
reimbursement is available for a claim
or expense if the executor neither knows
nor reasonably should have known of
the availability of any such
reimbursement.

Additionally, some commentators
recommended that the final regulations
reflect the possibility that the cost of
obtaining the reimbursement might
outweigh the benefit of reimbursement.
In response, the final regulations
provide that an executor need not
reduce the amount of a claim or expense
deductible under section 2053 by the
amount of a potential reimbursement if
the executor provides a reasonable
explanation on Form 706 for his or her
reasonable determination that the
burden of necessary collection efforts
would outweigh the anticipated benefits
from those efforts.

8. Comments Relating to Deduction for
Expenses of Administering Estate Under
Prop. Reg. §20.2053-3

A commentator recommended
removing from Prop. Reg. § 20.2053-3(b)
and (c) any language restating the
general requirements for deductibility

set forth in Prop. Reg. §20.2053-1 and
the general rules regarding protective
claims. The commentator suggested that
duplicating the language in Prop. Reg.
§20.2053-3(b) and (c) was unnecessary
and perhaps confusing. In response, the
final regulations remove the language
that merely restates the general rules set
forth in Prop. Reg. §20.2053-1.

Some commentators recommended
omitting the sentence in Prop. Reg.
§20.2053-3(d)(3) that prohibits a
deduction for expenses incurred merely
for the purpose of unreasonably
extending the time for payment, or
incurred other than in good faith. The
commentators stated that a situation
where litigation has been intentionally
prolonged other than in good faith is
rare and unlikely to occur. Furthermore,
the commentators expressed concern
that the rule may subject the estate’s
legal strategy to IRS inquiry. Finally, the
commentators maintained that it would
be extremely difficult to prove that
litigation expenses have not been
incurred to unreasonably extend the
time for payment or other than in good
faith. The Treasury Department and the
IRS find these comments persuasive and
additionally believe that including this
sentence in the final regulations is not
necessary because expenses incurred
merely for the purpose of unreasonably
extending the time for payment or other
than in good faith will not be
considered actually and necessarily
incurred in the administration of the
decedent’s estate and, therefore, are not
deductible for that reason.

9. Comments Relating to Claims Against
the Estate, Prop. Reg. § 20.2053—4(a)

The proposed regulations provide that
deductible claims against a decedent’s
estate are limited to legitimate and bona
fide claims. A commentator stated that
the terms “legitimate” and “bona fide”
in Prop. Reg. § 20.2053—4(a)(1) are
redundant. The final regulations remove
the term “legitimate’” and provide that
deductible claims against a decedent’s
estate are limited to bona fide claims.

A commentator requested clarification
that the Commissioner shall be bound in
the same manner as the estate to
consider events occurring after the date
of a decedent’s death when determining
the amount deductible by the decedent’s
estate. The Treasury Department and the
IRS believe that the rule of Prop. Reg.
§20.2053—4(a)(2) sets forth a general
principle that governs the determination
of the amount deductible against a
decedent’s estate, and that therefore is
binding on both estates and the
Commissioner. Accordingly, no change
is believed to be necessary.
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10. Comments Relating to Claims and
Counterclaims

Some commentators, citing fairness
and liquidity concerns, suggested
allowing a deduction for a claim against
the estate on the initial filing of Form
706 if the value of the gross estate
includes a claim in the same or a
substantially-related matter or includes
an asset integrally related or subject to
the claim against the estate. The
Treasury Department and the IRS find
this suggestion persuasive when a
decedent’s substantially-related claim
against a third party or a decedent’s
integrally-related asset constitutes a
significant percentage of the gross
estate. The final regulations under
§ 20.2053—4(b) provide that the current
value of a claim against the estate with
respect to which there is one or more
substantially-related claims or
integrally-related assets that are
included in a decedent’s gross estate
may be deducted on Form 706, provided
that the related claim or asset of the
estate constitutes at least 10 percent of
the decedent’s gross estate, the value of
each such claim against the estate is
determined from a “qualified appraisal”
performed by a “qualified appraiser”
(within the meaning of section 170 of
the Code and the corresponding
regulations), and the value of each such
claim against the estate is subject to
adjustment to reflect post-death events.
The deductible amount of each such
claim is limited to the value of the
related asset or claim included in the
gross estate. The amount of the claim
against the estate in excess of this
limitation may be the subject of a
protective claim for refund.

11. Comments Relating to Prop. Reg.
§20.2053-4(b)(4), Claims by Family
Members, Related Entities, or
Beneficiaries

The proposed regulations include a
rebuttable presumption that claims by a
family member of the decedent, a
related entity, or a beneficiary of the
decedent’s estate or a revocable trust are
not legitimate and bona fide. Many
commentators requested that the
rebuttable presumption be removed
from the regulation. A commentator
suggested that the presumption be
replaced by a provision requiring close
scrutiny of claims by family members,
related entities, or beneficiaries.
Although such claims are in fact closely
scrutinized during the examination of a
return, the Treasury Department and the
IRS believe that a regulatory provision
prescribing the level of scrutiny to be
given a particular item is not
appropriate for this regulation.

Other commentators stated that the
presumption is inconsistent with the
burden of proof provision of section
7491 and that such a presumption
should apply only when the facts
indicate possible collusion. After careful
consideration, the Treasury Department
and the IRS have concluded that the
rebuttable presumption in the proposed
regulations does not conflict with
section 7491.

Some commentators maintained that
the presumption is unfair and
unwarranted because the proposed
regulations and the burden of proof
provisions adequately deter the
manipulation of claims by family
members, related entities or
beneficiaries. The Treasury Department
and the IRS carefully considered these
comments and, in response to the
enumerated concerns with the creation
of a rebuttable presumption, have
removed the presumption from the final
regulations. Instead, the final
regulations continue to include the
generally applicable requirement that
any claim or expense deductible under
section 2053 must be bona fide in
nature, but also include a paragraph that
(as suggested by a commentator)
provides a nonexclusive list of factors
indicative of the bona fide nature of a
claim or expense involving a family
member, related entity, or beneficiary of
the estate of a decedent.

12. Comments Relating to Payments in
Prop. Reg. § 20.2053-4(b)(5)

A commentator suggested removing
the rule in Prop. Reg. § 20.2053—4(b)(5)
providing that claims that are
unenforceable prior to or at the
decedent’s death are not deductible
even if paid. The Treasury Department
and the IRS believe that this rule is
mandated by the statutory requirement
that only amounts allowable by the laws
of the jurisdiction under which the
estate is being administered may be
deducted from the value of the gross
estate. Therefore, this suggestion has not
been adopted.

13. Comments Relating to Recurring
Payments in Prop. Reg. § 20.2053—
4(b)(7)

The proposed regulations provide that
certain recurring, noncontingent
obligations may be deducted as
estimated amounts. Some commentators
suggested that not allowing an estate to
deduct the value of a contingent
obligation is inefficient and inequitable
because it forces the estate to remain
open unless the estate purchases a
commercial annuity. The Treasury
Department and the IRS acknowledge
that a contingent obligation may extend

the period of estate administration
unless the estate purchases a
commercial annuity to satisfy the
obligation or makes distributions that
are encumbered by the contingent
obligation. However, the Treasury
Department and the IRS believe that
allowing a deduction for a
noncontingent recurring payment as an
ascertainable amount (deductible under
§20.2053-1(d)(4) of the final
regulations), but not allowing a
deduction for a contingent recurring
payment until paid is a necessary
component of the rules of deductibility
provided for in these regulations.
Nevertheless, the Treasury Department
and the IRS believe that the purchase of
a commercial annuity (with a cost
determined by the market and based on
the particular contingency) to fund a
contingent obligation should be deemed
to be substantially equivalent to a
reasonably ascertainable (and thus
deductible) noncontingent obligation for
purposes of section 2053 and these
regulations.

Some commentators requested
clarification on whether death or
remarriage is considered a contingency
with respect to decedent’s obligation to
make a recurring payment. The final
regulations clarify that, for purposes of
section 2053, an obligation subject to
death or remarriage is treated as a
noncontingent obligation under
§20.2053-4(d)(6)(i).

Some commentators suggested that
the disparate treatment afforded
noncontingent obligations (deduction
for present value of obligations) versus
contingent obligations (dollar-for-dollar
deduction as paid) is inequitable and
produces an inconsistent result without
meaningful justification. These
commentators requested that the final
regulations allow an estate to choose
between deducting the present value of
a noncontingent recurring payment on
the estate tax return, or instead
deducting the amounts paid in the same
manner as provided for a contingent
obligation (after filing an appropriate
protective claim for refund). The
Treasury Department and the IRS find
the arguments against the disparate
treatment of noncontingent and
contingent obligations to be persuasive.
The final regulations eliminate the
disparate treatment by removing the
present value limitation applicable only
to noncontingent recurring payments.
The Treasury Department and the IRS
believe that the issue of the appropriate
use of present value in determining the
amount of the deduction allowable
under section 2053 merits further
consideration. The final regulations
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reserve § 20.2053-1(d)(6) to provide
future guidance on this issue.

A commentator requested clarification
on whether the rule in Prop. Reg.
§20.2053—4(b)(7) will or will not apply
to mortgages and other indebtedness
under a note. The final regulations
clarify that the rules applicable to
recurring payments do not apply to
payments made in connection with a
mortgage or other indebtedness
described in § 20.2053-7.

Finally, a commentator requested
further guidance on the commercial
annuity provision; specifically, whether
the executor must transfer ownership of
the purchased annuity to the creditor or
to a third party who will use the annuity
to make payments to the creditor, or
whether granting the creditor a security
interest in the annuity is sufficient in
order for the amount paid for the
annuity to be deductible under section
2053. For income tax purposes, the
transfer of the annuity is likely to cause
immediate gain recognition of the entire
amount to the transferee unless the
annuity meets several specific
requirements. In light of the purpose
and intent of these regulations, the
Treasury Department and the IRS
believe that the purchase of a
commercial annuity, and the
nonrefundable and generally significant
costs involved in that purchase, should
be sufficient to permit a deduction of
the cost of the annuity for purposes of
section 2053. For these reasons, the final
regulations clarify that the estate may be
permitted to own the annuity.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Code, this regulation has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Karlene M. Lesho, Office
of the Associate Chief Counsel
(Passthroughs and Special Industries).
Other personnel from the IRS and the

Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR part 20 is
amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

m Paragraph 1. The authority citation
for part 20 continues to read in part as
follows:

Authority: 26 U.S.C. 7805. * * *

m Par. 2. Section 20.2051—1 is revised to
read as follows:

§20.2051-1 Definition of taxable estate.

(a) General rule. The taxable estate of
a decedent who was a citizen or resident
(see §20.0-1(b)(1)) of the United States
at death is determined by subtracting
the total amount of the deductions
authorized by sections 2053 through
2058 from the total amount which must
be included in the gross estate under
sections 2031 through 2044. These
deductions are in general as follows—

(1) Funeral and administration
expenses and claims against the estate
(including certain taxes and charitable
pledges) (section 2053).

(2) Losses from casualty or theft
during the administration of the estate
(section 2054).

(3) Charitable transfers (section 2055).

(4) The marital deduction (section
2056).

(5) Qualified domestic trusts (section
2056A).

(6) Family-owned business interests
(section 2057) to the extent applicable to
estates of decedents.

(7) State death taxes (section 2058) to
the extent applicable to estates of
decedents.

(b) Special rules. See section 2106 and
the corresponding regulations for
special rules regarding the computation
of the taxable estate of a decedent who
was not a citizen or resident of the
United States. See also § 1.642(g)-1 of
this chapter concerning the
disallowance for income tax purposes of
certain deductions allowed for estate tax
purposes.

(c) Effective/applicability date. This
section applies to the estates of
decedents dying on or after October 20,
2009.

m Par. 3. Section 20.2053—1 is amended
by:

m 1. Revising paragraphs (a), (b)(2),

(b)(3), and adding paragraph (b)(4).

m 2. Redesignating paragraph (d) as

paragraph (e).

m 3. Adding paragraphs (d) and (f).
The revisions and additions read as

follows:

§20.2053-1 Deductions for expenses,
indebtedness, and taxes; in general.

(a) General rule. In determining the
taxable estate of a decedent who was a
citizen or resident of the United States
at death, there are allowed as
deductions under section 2053(a) and
(b) amounts falling within the following
two categories (subject to the limitations
contained in this section and in
§§20.2053-2 through 20.2053-10)—

* * * * *

(b) EE I

(2) Bona fide requirement—(i) In
general. Amounts allowed as
deductions under section 2053(a) and
(b) must be expenses and claims that are
bona fide in nature. No deduction is
permissible to the extent it is founded
on a transfer that is essentially donative
in character (a mere cloak for a gift or
bequest) except to the extent the
deduction is for a claim that would be
allowable as a deduction under section
2055 as a charitable bequest.

(ii) Claims and expenses involving
family members. Factors indicative (but
not necessarily determinative) of the
bona fide nature of a claim or expense
involving a family member of a
decedent, a related entity, or a
beneficiary of a decedent’s estate or
revocable trust, in relevant instances,
may include, but are not limited to, the
following—

(A) The transaction underlying the
claim or expense occurs in the ordinary
course of business, is negotiated at arm’s
length, and is free from donative intent.

(B) The nature of the claim or expense
is not related to an expectation or claim
of inheritance.

(C) The claim or expense originates
pursuant to an agreement between the
decedent and the family member,
related entity, or beneficiary, and the
agreement is substantiated with
contemporaneous evidence.

(D) Performance by the claimant is
pursuant to the terms of an agreement
between the decedent and the family
member, related entity, or beneficiary
and the performance and the agreement
can be substantiated.

(E) All amounts paid in satisfaction or
settlement of a claim or expense are
reported by each party for Federal
income and employment tax purposes,
to the extent appropriate, in a manner
that is consistent with the reported
nature of the claim or expense.
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(iii) Definitions. The following
definitions apply for purposes of this
paragraph (b)(2):

(A) Family members include the
spouse of the decedent; the
grandparents, parents, siblings, and
lineal descendants of the decedent or of
the decedent’s spouse; and the spouse
and lineal descendants of any such
grandparent, parent, and sibling. Family
members include adopted individuals.

(B) A related entity is an entity in
which the decedent, either directly or
indirectly, had a beneficial ownership
interest at the time of the decedent’s
death or at any time during the three-
year period ending on the decedent’s
date of death. Such an entity, however,
shall not include a publicly-traded
entity nor shall it include a closely-held
entity in which the combined beneficial
interest, either direct or indirect, of the
decedent and the decedent’s family
members, collectively, is less than 30
percent of the beneficial ownership
interests (whether voting or non-voting
and whether an interest in stock, capital
and/or profits), as determined at the
time a claim described in this section is
being asserted. Notwithstanding the
foregoing, an entity in which the
decedent, directly or indirectly, had any
managing interest (for example, as a
general partner of a partnership or as a
managing member of a limited liability
company) at the time of the decedent’s
death shall be considered a related
entity.

(C) Beneficiaries of a decedent’s estate
include beneficiaries of a trust of the
decedent.

(3) Court decrees and settlements—(i)
Court decree. If a court of competent
jurisdiction over the administration of
an estate reviews and approves
expenditures for funeral expenses,
administration expenses, claims against
the estate, or unpaid mortgages (referred
to in this section as a ‘“‘claim or
expense”’), a final judicial decision in
that matter may be relied upon to
establish the amount of a claim or
expense that is otherwise deductible
under section 2053 and these
regulations provided that the court
actually passes upon the facts on which
deductibility depends. If the court does
not pass upon those facts, its decree
may not be relied upon to establish the
amount of the claim or expense that is
otherwise deductible under section
2053. It must appear that the court
actually passed upon the merits of the
claim. This will be presumed in all
cases of an active and genuine contest.
If the result reached appears to be
unreasonable, this is some evidence that
there was not such a contest, but it may
be rebutted by proof to the contrary.

Any amount meeting the requirements
of this paragraph (b)(3)(i) is deductible
to the extent it actually has been paid

or will be paid, subject to any applicable
limitations in this section.

(ii) Claims and expenses where court
approval not required under local law.
A deduction for the amount of a claim
or expense that is otherwise deductible
under section 2053 and these
regulations will not be denied under
section 2053 solely because a local court
decree has not been entered with
respect to such amount, provided that
no court decree is required under
applicable law to determine the amount
or allowability of the claim or expense.

(iii) Consent decree. A local court
decree rendered by consent may be
relied on to establish the amount of a
claim or expense that is otherwise
deductible under section 2053 and these
regulations provided that the consent
resolves a bona fide issue in a genuine
contest. Consent given by all parties
having interests adverse to that of the
claimant will be presumed to resolve a
bona fide issue in a genuine contest.
Any amount meeting the requirements
of this paragraph (b)(3)(iii) is deductible
to the extent it actually has been paid
or will be paid, subject to any applicable
limitations in this section.

(iv) Settlements. A settlement may be
relied on to establish the amount of a
claim or expense (whether contingent or
noncontingent) that is otherwise
deductible under section 2053 and these
regulations, provided that the settlement
resolves a bona fide issue in a genuine
contest and is the product of arm’s-
length negotiations by parties having
adverse interests with respect to the
claim or expense. A deduction will not
be denied for a settlement amount paid
by an estate if the estate can establish
that the cost of defending or contesting
the claim or expense, or the delay
associated with litigating the claim or
expense, would impose a higher burden
on the estate than the payment of the
amount paid to settle the claim or
expense. Nevertheless, no deduction
will be allowed for amounts paid in
settlement of an unenforceable claim.
For this purpose, to the extent a claim
exceeds an applicable limit under local
law, the claim is deemed to be
unenforceable. However, as long as the
enforceability of the claim is at issue in
a bona fide dispute, the claim will not
be deemed to be unenforceable for this
purpose. Any amount meeting the
requirements of this paragraph (b)(3)(iv)
is deductible to the extent it actually has
been paid or will be paid, subject to any
applicable limitations in this section.

(v) Additional rules. Notwithstanding
paragraph (b)(3)(i) through (iv) of this

section, additional rules may apply to
the deductibility of certain claims and
expenses. See § 20.2053-2 for additional
rules regarding the deductibility of
funeral expenses. See § 20.2053-3 for
additional rules regarding the
deductibility of administration
expenses. See § 20.2053—4 for additional
rules regarding the deductibility of
claims against the estate. See § 20.2053—
7 for additional rules regarding the
deductibility of unpaid mortgages.

(4) Examples. Unless otherwise
provided, assume that the amount of
any claim or expense is paid out of
property subject to claims and is paid
within the time prescribed for filing the
“United States Estate (and Generation-
Skipping Transfer) Tax Return,” Form
706. The following examples illustrate
the application of this paragraph (b):

Example 1. Consent decree at variance
with the law of the State. Decedent’s (D’s)
estate is probated in State. D’s probate estate
is valued at $100x. State law provides that
the executor’s commission shall not exceed
3 percent of the probate estate. A consent
decree is entered allowing the executor’s
commission in the amount of $5x. The estate
pays the executor’s commission in the
amount of $5x. For purposes of section 2053,
the executor may deduct only $3x of the $5x
expense paid for the executor’s commission
because the amount approved by the consent
decree in excess of $3x is in excess of the
applicable limit for executor’s commissions
under local law. Therefore, for purposes of
section 2053, the consent decree may not be
relied upon to establish the amount of the
expense for the executor’s commission.

Example 2. Decedent’s (D’s) estate is
probated in State. State law grants authority
to an executor to administer an estate
without court approval, so long as notice of
and a right to object to a proposed action is
provided to interested persons. The executor
of D’s estate (E) proposes to sell property of
the estate in order to pay the debts of D. E
gives requisite notice to all interested parties
and no interested person objects. E sells the
real estate and pays a real estate commission
of $20x to a professional real estate agent.
The amount of the real estate commission
paid does not exceed the applicable limit
under State law. Provided that the sale of the
property was necessary to pay D’s debts,
expenses of administration, or taxes, to
preserve the estate, or to effect distribution,
the executor may deduct the $20x expense
for the real estate commission under section
2053 even though no court decree was
entered approving the expense.

Example 3. Claim by family member. For
a period of three years prior to D’s death, D’s
niece (N) provides accounting and
bookkeeping services on D’s behalf. N is a
CPA and provides similar accounting and
bookkeeping services to unrelated clients. At
the end of each month, N presents an
itemized bill to D for services rendered. The
fees charged by N conform to the prevailing
market rate for the services rendered and are
comparable to the fees N charges other
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clients for similar services. The amount due
is timely paid each month by D and is
properly reported for Federal income and
employment tax purposes by N. In the six
months prior to D’s death, D’s poor health
prevents D from making payments to N for
the amount due. After D’s death, N asserts a
claim against the estate for $25x, an amount
representing the amount due for the six-
month period prior to D’s death. D’s estate
pays $25x to N in satisfaction of the claim
before the return is timely filed and N
properly reports the $25x received by E for
income tax purposes. Barring any other
relevant facts or circumstances, E may rely
on the following factors to establish that the
claim is bona fide: (1) N’s claim for services
rendered arose in the ordinary course of
business, as N is a CPA performing similar
services for other clients; (2) the fees charged
were deemed to be negotiated at arm’s length,
as the fees were consistent with the fees N
charged for similar services to unrelated
clients; (3) the billing records and the records
of D’s timely payments to N constitute
contemporaneous evidence of an agreement
between D and N for N’s bookkeeping
services; and (4) the amount of the payments
to N is properly reported by N for Federal
income and employment tax purposes. E may
deduct the amount paid to N in satisfaction
of the claim.

* * * * *

(d) Amount deductible—(1) General
rule. To take into account properly
events occurring after the date of a
decedent’s death in determining the
amount deductible under section 2053
and these regulations, the deduction for
any claim or expense described in
paragraph (a) of this section is limited
to the total amount actually paid in
settlement or satisfaction of that item
(subject to any applicable limitations in
this section). However, see paragraph
(d)(4) of this section for the rules for
deducting certain ascertainable
amounts; see § 20.2053—4(b) and (c) for
the rules regarding the deductibility of
certain claims against the estate; and see
§20.2053-7 for the rules regarding the
deductibility of unpaid mortgages and
other indebtedness.

(2) Application of post-death events.
In determining whether and to what
extent a deduction under section 2053
is allowable, events occurring after the
date of a decedent’s death will be taken
into consideration—

(i) Until the expiration of the
applicable period of limitations on
assessment prescribed in section 6501
(including without limitation at all
times during which the running of the
period of limitations is suspended); and

(ii) During subsequent periods, in
determining the amount (if any) of an
overpayment of estate tax due in
connection with a claim for refund filed
within the time prescribed in section
6511(a).

(3) Reimbursements. A deduction is
not allowed to the extent that a claim or
expense described in paragraph (a) of
this section is or could be compensated
for by insurance or otherwise could be
reimbursed. If the executor is able to
establish that only a partial
reimbursement could be collected, then
only that portion of the potential
reimbursement that reasonably could
have been expected to be collected will
reduce the estate’s deductible portion of
the total claim or expense. An executor
may certify that the executor neither
knows nor reasonably should have
known of any available reimbursement
for a claim or expense described in
section 2053(a) or (b) on the estate’s
United States Estate (and Generation-
Skipping Transfer) Tax Return (Form
706), in accordance with the
instructions for that form. A potential
reimbursement will not reduce the
deductible amount of a claim or expense
to the extent that the executor, on Form
706 and in accordance with the
instructions for that form, provides a
reasonable explanation for his or her
reasonable determination that the
burden of necessary collection efforts in
pursuit of a right of reimbursement
would outweigh the anticipated benefit
from those efforts. Nevertheless, even if
a reasonable explanation is provided,
subsequent events (including without
limitation an actual reimbursement)
occurring within the period described in
§20.2053—-1(d)(2) will be considered in
determining the amount (if any) of a
reduction under this paragraph (d)(3) in
the deductible amount of a claim or
expense.

(4) Exception for certain ascertainable
amounts—(i) General rule. A deduction
will be allowed for a claim or expense
that satisfies all applicable requirements
even though it is not yet paid, provided
that the amount to be paid is
ascertainable with reasonable certainty
and will be paid. For example,
executors’ commissions and attorneys’
fees that are not yet paid, and that meet
the requirements for deductibility under
§20.2053-3(b) and (c), respectively, are
deemed to be ascertainable with
reasonable certainty and may be
deducted if such expenses will be paid.
However, no deduction may be taken
upon the basis of a vague or uncertain
estimate. To the extent a claim or
expense is contested or contingent, such
a claim or expense cannot be
ascertained with reasonable certainty.

(ii) Effect of post-death events. A
deduction under this paragraph (d)(4)
will be allowed to the extent the
Commissioner is reasonably satisfied
that the amount to be paid is
ascertainable with reasonable certainty

and will be paid. In making this
determination, the Commissioner will
take into account events occurring after
the date of a decedent’s death. To the
extent the amount for which a
deduction was claimed does not satisfy
the requirements of this paragraph
(d)(4), and is not otherwise deductible,
the deduction will be disallowed by the
Commissioner. If a deduction is claimed
on Form 706 for an amount that is not
yet paid and the deduction is
disallowed in whole or in part (or if no
deduction is claimed on Form 706),
then if the claim or expense
subsequently satisfies the requirements
of this paragraph (d)(4) or is paid, relief
may be sought by filing a claim for
refund. To preserve the estate’s right to
claim a refund for amounts becoming
deductible after the expiration of the
period of limitation for the filing of a
claim for refund, a protective claim for
refund may be filed in accordance with
paragraph (d)(5) of this section.

(5) Protective claim for refund—(i) In
general. A protective claim for refund
under this section may be filed at any
time before the expiration of the period
of limitation prescribed in section
6511(a) for the filing of a claim for
refund to preserve the estate’s right to
claim a refund by reason of claims or
expenses that are not paid or do not
otherwise meet the requirements of
deductibility under section 2053 and
these regulations until after the
expiration of the period of limitation for
filing a claim for refund. Such a
protective claim shall be made in
accordance with guidance that may be
provided from time to time by
publication in the Internal Revenue
Bulletin (see §601.601(d)(2)(ii)(b)).
Although the protective claim need not
state a particular dollar amount or
demand an immediate refund, a
protective claim must identify each
outstanding claim or expense that
would have been deductible under
section 2053(a) or (b) if such item
already had been paid and must
describe the reasons and contingencies
delaying the actual payment of the
claim or expense. Action on protective
claims will proceed after the executor
has notified the Commissioner within a
reasonable period that the contingency
has been resolved and that the amount
deductible under § 20.2053—1 has been
established.

(ii) Effect on marital and charitable
deduction. To the extent that a
protective claim for refund is filed with
respect to a claim or expense that would
have been deductible under section
2053(a) or (b) if such item already had
been paid and that is payable out of a
share that meets the requirements for a
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charitable deduction under section 2055
or a marital deduction under section
2056 or section 2056A, or from a
combination thereof, neither the
charitable deduction nor the marital
deduction shall be reduced by the
amount of such claim or expense until
the amount is actually paid or meets the
requirements of paragraph (d)(4) of this
section for deducting certain
ascertainable amounts or the
requirements of § 20.2053—4(b) or (c) for
deducting certain claims against the
estate.

(6) [Reserved].

(7) Examples. Assume that the
amounts described in section 2053(a)
are payable out of property subject to
claims and are allowable by the law of
the jurisdiction governing the
administration of the estate, whether the
applicable jurisdiction is within or
outside of the United States. Assume
that the claims against the estate are not
deductible under § 20.2053—4(b) or (c).
Also assume, unless otherwise
provided, that none of the limitations on
the amount of the deduction described
in this section apply to the deduction
claimed under section 2053. The
following examples illustrate the
application of this paragraph (d):

Example 1. Amount of expense
ascertainable. Decedent’s (D’s) estate was
probated in State. State law provides that the
personal representative shall receive
compensation equal to 2.5 percent of the
value of the probate estate. The executor (E)
may claim a deduction for estimated fees
equal to 2.5 percent of D’s probate estate on
the Form 706 filed for D’s estate under the
rule for deducting certain ascertainable
amounts set forth in paragraph (d)(4) of this
section, provided that the estimated amount
will be paid. However, the Commissioner
will disallow the deduction upon
examination of the estate’s Form 706 to the
extent that the amount for which a deduction
was claimed no longer satisfies the
requirements of paragraph (d)(4) of this
section. If this occurs, E may file a protective
claim for refund in accordance with
paragraph (d)(5) of this section in order to
preserve the estate’s right to claim a refund
for the amount of the fee that is subsequently
paid or that subsequently meets the
requirements of paragraph (d)(4) of this
section for deducting certain ascertainable
amounts.

Example 2. Amount of claim not
ascertainable. Prior to death, Decedent (D) is
sued by Claimant (C) for $100x in a tort
proceeding and responds asserting
affirmative defenses available to D under
applicable local law. C and D are unrelated.
D subsequently dies and D’s Form 706 is due
before a final judgment is entered in the case.
The executor of D’s estate (E) may not claim
a deduction with respect to C’s claim on D’s
Form 706 under the special rule contained in
paragraph (d)(4) of this section because the
deductible amount cannot be ascertained

with reasonable certainty. However, E may
file a timely protective claim for refund in
accordance with paragraph (d)(5) of this
section in order to preserve the estate’s right
to subsequently claim a refund at the time a
final judgment is entered in the case and the
claim is either paid or meets the
requirements of paragraph (d)(4) of this
section for deducting certain ascertainable
amounts.

Example 3. Amount of claim payable out
of property qualifying for marital deduction.
The facts are the same as in Example 2
except that the applicable credit amount,
under section 2010, against the estate tax was
fully consumed by D’s lifetime gifts, D is
survived by Spouse (S), and D’s estate passes
entirely to S in a bequest that qualifies for the
marital deduction under section 2056. Even
though any amount D’s estate ultimately pays
with respect to C’s claim will be paid from
the assets qualifying for the marital
deduction, in filing Form 706, E need not
reduce the amount of the marital deduction
claimed on D’s Form 706. Instead, pursuant
to the protective claim filed by E, the marital
deduction will be reduced by the claim once
a final judgment is entered in the case. At
that time, a deduction will be allowed for the
amount that is either paid or meets the
requirements of paragraph (d)(4) of this
section for deducting certain ascertainable
amounts.

* * * * *

(f) Effective/applicability date. This
section applies to the estates of
decedents dying on or after October 20,
2009.

m Par. 4. Section 20.2053-3 is amended

by:
lyl. Revising paragraph (b)(1) and the
second sentence of paragraph (b)(2).
m 2. Revising paragraph (c)(1) and th
second sentence of paragraph (c)(2).
m 3. Revising the second sentence of
paragraph (d)(1) and the first sentence of
paragraph (d)(2).
m 4. Adding paragraphs (d)(3) and (e).
The revisions and additions read as
follows:

§20.2053-3 Deductions for expenses of
administering estate.
* * * * *

(b) Executor’s commissions—(1)
Executors’ commissions are deductible
to the extent permitted by § 20.2053-1
and this section, but no deduction may
be taken if no commissions are to be
paid. In addition, the amount of the
commissions claimed as a deduction
must be in accordance with the usually
accepted standards and practice of
allowing such an amount in estates of
similar size and character in the
jurisdiction in which the estate is being
administered, or any deviation from the
usually accepted standards or range of
amounts (permissible under applicable
local law) must be justified to the
satisfaction of the Commissioner.

(2) * * *If, however, the terms of the
will set forth the compensation payable

to the executor for services to be
rendered in the administration of the
estate, a deduction may be taken to the
extent that the amount so fixed does not
exceed the compensation allowable by
the local law or practice and to the
extent permitted by § 20.2053-1.

* * * * *

(c) Attorney’s fees—(1) Attorney’s fees
are deductible to the extent permitted
by § 20.2053-1 and this section. Further,
the amount of the fees claimed as a
deduction may not exceed a reasonable
remuneration for the services rendered,
taking into account the size and
character of the estate, the law and
practice in the jurisdiction in which the
estate is being administered, and the
skill and expertise of the attorneys.

(2) * * * A deduction for reasonable
attorney’s fees actually incurred in
contesting an asserted deficiency or in
prosecuting a claim for refund will be
allowed to the extent permitted by
§20.2053-1 even though the deduction,
as such, was not claimed on the estate

tax return or in the claim for refund.
* % %

* * * * *

(d)* = =*

(1) * * * Expenses necessarily
incurred in preserving and distributing
the estate, including the cost of storing
or maintaining property of the estate if
it is impossible to effect immediate
distribution to the beneficiaries, are
deductible to the extent permitted by
§20.2053-1. * * *

(2) Expenses for selling property of
the estate are deductible to the extent
permitted by § 20.2053-1 if the sale is
necessary in order to pay the decedent’s
debts, expenses of administration, or
taxes, to preserve the estate, or to effect
distribution. * * *

(3) Expenses incurred in defending
the estate against claims described in
section 2053(a)(3) are deductible to the
extent permitted by § 20.2053-1 if the
expenses are incurred incident to the
assertion of defenses to the claim
available under the applicable law, even
if the estate ultimately does not prevail.
For purposes of this paragraph (d)(3),
“expenses incurred in defending the
estate against claims” include costs
relating to the arbitration and mediation
of contested issues, costs associated
with defending the estate against claims
(whether or not enforceable), and costs
associated with reaching a negotiated
settlement of the issues.

(e) Effective/applicability date. This
section applies to the estates of
decedents dying on or after October 20,
2009.

m Par. 5. Section 20.2053—4 is revised to
read as follows:
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§20.2053-4 Deduction for claims against
the estate.

(a) In general—(1) General rule. For
purposes of this section, liabilities
imposed by law or arising out of
contracts or torts are deductible if they
meet the applicable requirements set
forth in §20.2053-1 and this section. To
be deductible, a claim against a
decedent’s estate must represent a
personal obligation of the decedent
existing at the time of the decedent’s
death. Except as otherwise provided in
paragraphs (b) and (c) of this section
and to the extent permitted by
§20.2053-1, the amounts that may be
deducted as claims against a decedent’s
estate are limited to the amounts of bona
fide claims that are enforceable against
the decedent’s estate (and are not
unenforceable when paid) and claims
that—

(i) Are actually paid by the estate in
satisfaction of the claim; or

(ii) Meet the requirements of
§20.2053-1(d)(4) for deducting certain
ascertainable amounts.

(2) Effect of post-death events. Events
occurring after the date of a decedent’s
death shall be considered in
determining whether and to what extent
a deduction is allowable under section
2053. See § 20.2053-1(d)(2).

(b) Exception for claims and
counterclaims in related matter—(1)
General rule. If a decedent’s gross estate
includes one or more claims or causes
of action and there are one or more
claims against the decedent’s estate in
the same or a substantially-related
matter, or, if a decedent’s gross estate
includes a particular asset and there are
one or more claims against the
decedent’s estate integrally related to
that particular asset, the executor may
deduct on the estate’s United States
Estate (and Generation-Skipping
Transfer) Tax Return (Form 706) the
current value of the claim or claims
against the estate, even though payment
has not been made, provided that—

(i) Each such claim against the estate
otherwise satisfies the applicable
requirements set forth in § 20.2053-1;

(ii) Each such claim against the estate
represents a personal obligation of the
decedent existing at the time of the
decedent’s death;

(iii) Each such claim is enforceable
against the decedent’s estate (and is not
unenforceable when paid);

(iv) The value of each such claim
against the estate is determined from a
“qualified appraisal”’ performed by a
“qualified appraiser” within the
meaning of section 170 of the Internal
Revenue Code and the corresponding
regulations;

(v) The value of each such claim
against the estate is subject to
adjustment for post-death events; and

(vi) The aggregate value of the related
claims or assets included in the
decedent’s gross estate exceeds 10
percent of the decedent’s gross estate.

(2) Limitation on deduction. The
deduction under this paragraph (b) is
limited to the value of the related claims
or particular assets included in
decedent’s gross estate.

(3) Effect of post-death events. If,
under this paragraph (b), a deduction is
claimed on Form 706 for a claim against
the estate and, during the period
described in §20.2053-1(d)(2), the
claim is paid or meets the requirements
of §20.2053-1(d)(4) for deducting
certain ascertainable amounts, the
claimed deduction is subject to
adjustment to reflect, and may not
exceed, the amount paid on the claim or
the amount meeting the requirements of
§20.2053—-1(d)(4). If, under this
paragraph (b), a deduction is claimed on
Form 706 for a claim against the estate
and, during the period described in
§20.2053-1(d)(2), the claim remains
unpaid (and does not meet the
requirements of § 20.2053-1(d)(4) for
deducting certain ascertainable
amounts), the claimed deduction is
subject to adjustment to reflect, and may
not exceed, the current valuation of the
claim. A valuation of the claim will be
considered current if it reflects events
occurring after the decedent’s death.
With regard to any amount in excess of
the amount deductible under this
paragraph (b), an estate may preserve
the estate’s right to claim a refund for
claims that are paid or that meet the
requirements of § 20.2053—(1)(d)(4) after
the expiration of the period of limitation
for filing a claim for refund by filing a
protective claim for refund in
accordance with the rules in § 20.2053—
1(d)(5).

(c) Exception for claims totaling not
more than $500,000—(1) General rule.
An executor may deduct on Form 706
the current value of one or more claims
against the estate even though payment
has not been made on the claim or
claims to the extent that—

(i) Each such claim against the estate
otherwise satisfies the applicable
requirements for deductibility set forth
in §20.2053—1;

(ii) Each such claim against the estate
represents a personal obligation of the
decedent existing at the time of the
decedent’s death;

(iii) Each such claim is enforceable
against the decedent’s estate (and is not
unenforceable when paid);

(iv) The value of each such claim
against the estate is determined from a

“qualified appraisal” performed by a
“qualified appraiser” within the
meaning of section 170 of the Internal
Revenue Code and the corresponding
regulations;

(v) The total amount deducted by the
estate under this paragraph (c) does not
exceed $500,000;

(vi) The full value of each claim,
rather than just a portion of that
amount, must be deductible under this
paragraph (c) and, for this purpose, the
full value of each such claim is deemed
to be the unpaid amount of that claim
that is not deductible after the
application of §§20.2053—1 and
20.2053—4(b); and

(vii) The value of each claim deducted
under this paragraph (c) is subject to
adjustment for post-death events.

(2) Effect of post-death events. If,
under this paragraph (c), a deduction is
claimed for a claim against the estate
and, during the period described in
§20.2053-1(d)(2), the claim is paid or
meets the requirements of § 20.2053—
1(d)(4) for deducting certain
ascertainable amounts, the amount of
the allowable deduction for that claim is
subject to adjustment to reflect, and may
not exceed, the amount paid on the
claim or the amount meeting the
requirements of § 20.2053-1(d)(4). If,
under this paragraph (c), a deduction is
claimed for a claim against the estate
and, during the period described in
§20.2053-1(d)(2), the claim remains
unpaid (and does not meet the
requirements of § 20.2053-1(d)(4) for
deducting certain ascertainable
amounts), the amount of the allowable
deduction for that claim is subject to
adjustment to reflect, and may not
exceed, the current value of the claim.
The value of the claim will be
considered current if it reflects events
occurring after the decedent’s death. To
claim a deduction for amounts in excess
of the amount deductible under this
paragraph (c), the estate may preserve
the estate’s right to claim a refund for
claims that are not paid or that do not
meet the requirements of § 20.2053—
1(d)(4) until after the expiration of the
period of limitation for the filing of a
claim for refund by filing a protective
claim for refund in accordance with the
rules in § 20.2053-1(d)(5).

(3) Examples. The following examples
illustrate the application of this
paragraph (c). Assume that the value of
each claim is determined from a
“qualified appraisal” performed by a
“qualified appraiser’” and reflects events
occurring after the death of the decedent
(D). Also assume that each claim
represents a personal obligation of D
that existed at D’s death, that each claim
is enforceable against the decedent’s



53662

Federal Register/Vol. 74, No. 201/ Tuesday, October 20, 2009/Rules and Regulations

estate (and is not unenforceable when
paid), and that each claim otherwise
satisfies the requirements for
deductibility of § 20.2053-1.

Example 1. There are three claims against
the estate of the decedent (D) that are not
paid and are not deductible under § 20.2053—
1(d)(4) or paragraph (b) of this section:
$25,000 of Claimant A, $35,000 of Claimant
B, and $1,000,000 of Claimant C. The
executor of D’s estate (E) may not claim a
deduction under this paragraph with respect
to any portion of the claim of Claimant C
because the value of that claim exceeds
$500,000. E may claim a deduction under
this paragraph for the total amount of the
claims filed by Claimant A and Claimant B
($60,000) because the aggregate value of the
full amount of those claims does not exceed
$500,000.

Example 2. There are three claims against
the estate of the decedent (D) that are not
paid and are not deductible under § 20.2053—
1(d)(4) or paragraph (b) of this section;
specifically, a separate $200,000 claim of
each of three claimants, A, B and C. The
executor of D’s estate (E) may claim a
deduction under this paragraph for any two
of these three claims because the aggregate
value of the full amount of any two of the
claims does not exceed $500,000. E may not
deduct any part of the value of the remaining
claim under this paragraph because the
aggregate value of the full amount of all three
claims would exceed $500,000.

Example 3. As a result of an automobile
accident involving the decedent (D) and A,
D’s gross estate includes a claim against A
that is valued at $750,000. In the same
matter, A files a counterclaim against D’s
estate that is valued at $1,000,000. A’s claim
against D’s estate is not paid and is not
deductible under § 20.2053-1(d)(4). All other
section 2053 claims and expenses of D’s
estate have been paid and are deductible. The
executor of D’s estate (E) deducts $750,000 of
A’s claim against the estate under § 20.2053—
4(b). E may claim a deduction under this
paragraph (c) for the total value of A’s claim
not deducted under § 20.2053—4(b), or
$250,000. If, instead, the value of A’s claim
against D’s estate is $1,500,000, so that the
amount not deductible under § 20.2053—4(b)
exceeds $500,000, no deduction is available
under this paragraph (c).

(d) Special rules—(1) Potential and
unmatured claims. Except as provided
in § 20.2053-1(d)(4) and in paragraphs
(b) and (c) of this section, no estate tax
deduction may be taken for a claim
against the decedent’s estate while it
remains a potential or unmatured claim.
Claims that later mature may be
deducted (to the extent permitted by
§20.2053-1) in connection with a
timely claim for refund. To preserve the
estate’s right to claim a refund for
claims that mature and become
deductible after the expiration of the
period of limitation for filing a claim for
refund, a protective claim for refund
may be filed in accordance with
§20.2053-1(d)(5). See § 20.2053-1(b)(3)

for rules relating to the treatment of
court decrees and settlements.

(2) Contested claims. Except as
provided in paragraphs (b) and (c) of
this section, no estate tax deduction
may be taken for a claim against the
decedent’s estate to the extent the estate
is contesting the decedent’s liability.
Contested claims that later mature may
be deducted (to the extent permitted by
§20.2053—-1) in connection with a claim
for refund filed within the time
prescribed in section 6511(a). To
preserve the estate’s right to claim a
refund for claims that mature and
become deductible after the expiration
of the period of limitation for filing a
claim for refund, a protective claim for
refund may be filed in accordance with
§20.2053-1(d)(5). See § 20.2053—1(b)(3)
for rules relating to the treatment of
court decrees and settlements.

(3) Claims against multiple parties. If
the decedent or the decedent’s estate is
one of two or more parties against
whom the claim is being asserted, the
estate may deduct only the portion of
the total claim due from and paid by the
estate, reduced by the total of any
reimbursement received from another
party, insurance, or otherwise. The
estate’s deductible portion also will be
reduced by the contribution or other
amount the estate could have collected
from another party or an insurer but
which the estate declines or fails to
attempt to collect. See further
§20.2053-1(d)(2).

(4) Unenforceable claims. Claims that
are unenforceable prior to or at the
decedent’s death are not deductible,
even if they are actually paid. Claims
that become unenforceable during the
administration of the estate are not
deductible to the extent that they are
paid (or will be paid) after they become
unenforceable. However, see § 20.2053—
1(b)(3)(iv) regarding a claim whose
enforceability is at issue.

(5) Claims founded upon a promise.
Except with regard to pledges or
subscriptions (see § 20.2053-5), section
2053(c)(1)(A) provides that the
deduction for a claim founded upon a
promise or agreement is limited to the
extent that the promise or agreement
was bona fide and in exchange for
adequate and full consideration in
money or money’s worth; that is, the
promise or agreement must have been
bargained for at arm’s length and the
price must have been an adequate and
full equivalent reducible to a money
value.

(6) Recurring payments—(i)
Noncontingent obligations. If a decedent
is obligated to make recurring payments
on an enforceable and certain claim that
satisfies the requirements for

deductibility under this section and the
payments are not subject to a
contingency, the amount of the claim
will be deemed ascertainable with
reasonable certainty for purposes of the
rule for deducting certain ascertainable
amounts set forth in § 20.2053-1(d)(4). If
the recurring payments will be paid, a
deduction will be allowed under the
rule for deducting certain ascertainable
amounts set forth in § 20.2053-1(d)(4)
(subject to any applicable limitations in
§20.2053-1). Recurring payments for
purposes of this section exclude those
payments made in connection with a
mortgage or indebtedness described in
and governed by § 20.2053-7. If a
decedent’s obligation to make a
recurring payment is contingent on the
death or remarriage of the claimant and
otherwise satisfies the requirements of
this paragraph (d)(6)(i), the amount of
the claim (measured according to
actuarial principles, using factors set
forth in the transfer tax regulations or
otherwise provided by the IRS) will be
deemed ascertainable with reasonable
certainty for purposes of the rule for
deducting certain ascertainable amounts
set forth in §20.2053-1(d)(4).

(ii) Contingent obligations. If a
decedent has a recurring obligation to
pay an enforceable and certain claim but
the decedent’s obligation is subject to a
contingency or is not otherwise
described in paragraph (d)(6)(i) of this
section, the amount of the claim is not
ascertainable with reasonable certainty
for purposes of the rule for deducting
certain ascertainable amounts set forth
in §20.2053-1(d)(4). Accordingly, the
amount deductible is limited to
amounts actually paid by the estate in
satisfaction of the claim in accordance
with §20.2053-1(d)(1) (subject to any
applicable limitations in § 20.2053-1).

(iii) Purchase of commercial annuity
to satisfy recurring obligation to pay. If
a decedent has a recurring obligation
(whether or not contingent) to pay an
enforceable and certain claim and the
estate purchases a commercial annuity
from an unrelated dealer in commercial
annuities in an arm’s-length transaction
to satisfy the obligation, the amount
deductible by the estate (subject to any
applicable limitations in § 20.2053-1) is
the sum of—

(A) The amount paid for the
commercial annuity, to the extent that
the amount paid is not refunded, or
expected to be refunded, to the estate;

(B) Any amount actually paid to the
claimant by the estate prior to the
purchase of the commercial annuity;
and

(C) Any amount actually paid to the
claimant by the estate in excess of the
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annuity amount as is necessary to
satisfy the recurring obligation.

(7) Examples. The following examples
illustrate the application of paragraph
(d) of this section. Except as is
otherwise provided in the examples,
assume—

(i) A claim satisfies the applicable
requirements set forth in § 20.2053-1
and paragraph (a) of this section, is
payable from property subject to claims,
and the amount of the claim is not
subject to any other applicable
limitations in § 20.2053-1;

(ii) A claim is not deductible under
paragraphs (b) or (c) of this section as an
exception to the general rule contained
in paragraph (a) of this section; and

(iii) The claimant (C) is not a family
member, related entity or beneficiary of
the estate of decedent (D) and is not the
executor (E).

Example 1. Contested claim, single
defendant, no decision. D is sued by C for
$100x in a tort proceeding and responds
asserting affirmative defenses available to D
under applicable local law. D dies and E is
substituted as defendant in the suit. D’s Form
706 is due before a judgment is reached in
the case. D’s gross estate exceeds $100x. E
may not take a deduction on Form 706 for
the claim against the estate. However, E may
claim a deduction under § 20.2053-3(c) or
§20.2053-3(d)(3) for expenses incurred in
defending the estate against the claim if the
expenses have been paid in accordance with
§20.2053—1(d)(1) or if the expenses meet the
requirements of § 20.2053-1(d)(4) for
deducting certain ascertainable amounts. E
may file a protective claim for refund before
the expiration of the period of limitation
prescribed in section 6511(a) in order to
preserve the estate’s right to claim a refund,
if the amount of the claim will not be paid
or cannot be ascertained with reasonable
certainty by the expiration of this limitation
period. If payment is subsequently made
pursuant to a court decision or a settlement,
the payment, as well as expenses incurred
incident to the claim and not previously
deducted, may be deducted and relief may be
sought in connection with a timely-filed
claim for refund.

Example 2. Contested claim, single
defendant, final court decree and payment.
The facts are the same as in Example 1
except that, before the Form 706 is timely
filed, the court enters a decision in favor of
C, no timely appeal is filed, and payment is
made. E may claim a deduction on Form 706
for the amount paid in satisfaction of the
claim against the estate pursuant to the final
decision of the local court, including any
interest accrued prior to D’s death. In
addition, E may claim a deduction under
§20.2053-3(c) or § 20.2053-3(d)(3) for
expenses incurred in defending the estate
against the claim and in processing payment
of the claim if the expenses have been paid
in accordance with § 20.2053—1(d)(1) or if the
expenses meet the requirements of
§20.2053-1(d)(4) for deducting certain
ascertainable amounts.

Example 3. Contested claim, single
defendant, settlement and payment. The
facts are the same as in Example 1 except that
a settlement is reached between E and C for
$80x and payment is made before Form 706
is timely filed. E may claim a deduction on
Form 706 for the amount paid to C ($80x) in
satisfaction of the claim against the estate. In
addition, E may claim a deduction under
§20.2053-3(c) or § 20.2053-3(d)(3) for
expenses incurred in defending the estate,
reaching a settlement, and processing
payment of the claim if the expenses have
been paid in accordance with § 20.2053—
1(d)(1) or if the expenses meet the
requirements of § 20.2053-1(d)(4) for
deducting certain ascertainable amounts.

Example 4. Contested claim, multiple
defendants. The facts are the same as in
Example 1 except that the suit filed by C lists
D and an unrelated third-party (K) as
defendants. If the claim against the estate is
not resolved prior to the time the Form 706
is filed, E may not take a deduction for the
claim on Form 706. If payment is
subsequently made of D’s share of the claim
pursuant to a court decision holding D liable
for 40 percent of the amount due and K liable
for 60 percent of the amount due, then E may
claim a deduction for the amount paid in
satisfaction of the claim against the estate
representing D’s share of the liability as
assigned by the court decree ($40x), plus any
interest on that share accrued prior to D’s
death. If the court decision finds D and K
jointly and severally liable for the entire
$100x and D’s estate pays the entire $100x
but could have reasonably collected $50x
from K in reimbursement, E may claim a
deduction of $50x together with the interest
on $50x accrued prior to D’s death. In both
instances, E also may claim a deduction
under § 20.2053—-3(c) or § 20.2053-3(d)(3) for
expenses incurred and not previously
deducted in defending the estate against the
claim and processing payment of the amount
due from D if the expenses have been paid
in accordance with § 20.2053-1(d)(1) or if the
expenses meet the requirements of
§20.2053-1(d)(4) for deducting certain
ascertainable amounts.

Example 5. Contested claim, multiple
defendants, settlement and payment. The
facts are the same as in Example 1 except that
the suit filed by C lists D and an unrelated
third-party (K) as defendants. D’s estate
settles with C for $10x and payment is made
before Form 706 is timely filed. E may take
a deduction on Form 706 for the amount paid
to C ($10x) in satisfaction of the claim against
the estate. In addition, E may claim a
deduction under §20.2053-3(c) or § 20.2053—
3(d)(3) for expenses incurred in defending
the estate, reaching a settlement, and
processing payment of the claim if the
expenses have been paid in accordance with
§20.2053-1(d)(1) or if the expenses meet the
requirements of § 20.2053-1(d)(4) for
deducting certain ascertainable amounts.

Example 6. Mixed claims. During life, D
contracts with C to perform specific work on
D’s home for $75x. Under the contract,
additional work must be approved in
advance by D. C performs additional work
and sues D for $100x for work completed
including the $75x agreed to in the contract.

D dies and D’s Form 706 is due before a
judgment is reached in the case. E accepts
liability of $75x but contests liability of $25x.
E may take a deduction of $75x on Form 706
if the amount has been paid or meets the
requirements of § 20.2053-1(d)(4) for
deducting certain ascertainable amounts. In
addition, E may claim a deduction under
§20.2053-3(c) or § 20.2053-3(d)(3) for
expenses incurred in defending the estate
against the claim if the expenses have been
paid or if the expenses meet the requirements
of § 20.2053-1(d)(4) for deducting certain
ascertainable amounts. E may file a
protective claim for refund before the
expiration of the period of limitation
prescribed in section 6511(a) in order to
preserve the estate’s right to claim a refund
for any amount in excess of $75x that is
subsequently paid to resolve the claim
against the estate. To the extent that any
unpaid expenses incurred in defending the
estate against the claim are not deducted as
an ascertainable amount pursuant to
§20.2053-1(d)(4), they may be included in
the protective claim for refund.

Example 7. Claim having issue of
enforceability. D is sued by C for $100x in a
tort proceeding in which there is an issue as
to whether the claim is barred by the
applicable period of limitations. After D’s
death but prior to the decision of the court,

a settlement meeting the requirements of
§20.2053-1(b)(3)(iv) is reached between E
and C in the amount of $50x. E pays C this
amount before the Form 706 is timely filed.
E may take a deduction on Form 706 for the
amount paid to C ($50x) in satisfaction of the
claim. If, subsequent to E’s payment to C,
facts develop to indicate that the claim was,
in fact, unenforceable, the deduction will not
be denied provided the enforceability of the
claim was at issue in a bona dispute at the
time of the payment. See § 20.2053—
1(b)(3)(iv). A deduction may be available
under § 20.2053-3(d)(3) for expenses
incurred in defending the estate, reaching a
settlement, and processing payment of the
claim if the expenses have been paid in
accordance with § 20.2053-1(d)(1) or if the
expenses meet the requirements of
§20.2053-1(d)(4) for deducting certain
ascertainable amounts.

Example 8. Noncontingent and recurring
obligation to pay, binding on estate. D’s
property settlement agreement incident to D’s
divorce, signed three years prior to D’s death,
obligates D or D’s estate to pay to S, D’s
former spouse, $20x per year until S’s death
or remarriage. Prior to D’s death, D made
payments in accordance with the agreement
and, after D’s death, E continues to make the
payments in accordance with the agreement.
D’s obligation to pay S under the property
settlement agreement is deemed to be a claim
against the estate that is ascertainable with
reasonable certainty for purposes of
§20.2053-1(d)(4). To the extent the
obligation to make the recurring payment is
a claim that will be paid, E may deduct the
amount of the claim (measured according to
actuarial principles, using factors set forth in
the transfer tax regulations or otherwise
provided by the IRS) under the rule for
deducting certain ascertainable amounts set
forth in § 20.2053-1(d)(4).
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Example 9. Recurring obligation to pay,
estate purchases a commercial annuity in
satisfaction. D’s settlement agreement with T,
the claimant in a suit against D, signed three
years prior to D’s death, obligates D or D’s
estate to pay to T $20x per year for 10 years,
provided that T does not reveal the details of
the claim or of the settlement during that
period. D dies in Year 1. In Year 2, D’s estate
purchases a commercial annuity from an
unrelated issuer of commercial annuities,
XYZ, to fund the obligation to T. E may
deduct the entire amount paid to XYZ to
obtain the annuity, even though the
obligation to T was contingent.

(e) Interest on claim—(1) Subject to
any applicable limitations in § 20.2053—
1, the interest on a deductible claim is
itself deductible as a claim under
section 2053 to the extent of the amount
of interest accrued at the decedent’s
death (even if the executor elects the
alternate valuation method under
section 2032), but only to the extent of
the amount of interest actually paid or
meeting the requirements of § 20.2053—
1(d)(4) for deducting certain
ascertainable amounts.

(2) Post-death accrued interest may be
deductible in appropriate circumstances
either as an estate tax administration
expense under section 2053 or as an
income tax deduction.

(f) Effective/applicability date. This
section applies to the estates of
decedents dying on or after October 20,
2009.

m Par. 6. Section 20.2053-5 is amended
by:
m 1. Redesignating paragraphs (a) and
(b) as (a)(1) and (a)(2).
m 2. Redesignating the introductory text
as paragraph (a).
m 3. Revising newly redesignated
paragraph (a).
m 4. Adding a new paragraph (b).

The revision and addition read as
follows:

§20.2035-5 Deductions for charitable,
etc., pledges or subscriptions.

(a) A pledge or a subscription,
evidenced by a promissory note or
otherwise, even though enforceable
against the estate, is deductible (subject
to any applicable limitations in
§20.2053-1) only to the extent that—

* * * * *

(b) Effective/applicability date. This
section applies to the estates of
decedents dying on or after October 20,
2009.

m Par. 7. Section 20.2053-6 is amended
by:

m 1. Revising paragraphs (a) and (c).

m 2. Adding paragraphs (g) and (h).

The revisions and additions read as
follows:

§20.2053-6 Deduction for taxes.

(a) In general—(1) Taxes are
deductible in computing a decedent’s
gross estate—

(i) Only as claims against the estate
(except to the extent that excise taxes
may be allowable as administration
expenses);

(ii) Only to the extent not disallowed
by section 2053(c)(1)(B) and this
section; and

(iii) Subject to any applicable
limitations in § 20.2053—1.

(2) See §§20.2053-9 and 20.2053-10
with respect to the deduction allowed

for certain state and foreign death taxes.
* * * * *

(c) Death taxes—(1) For the estates of
decedents dying on or before December
31, 2004, no estate, succession, legacy or
inheritance tax payable by reason of the
decedent’s death is deductible, except
as provided in §§20.2053—-9 and
20.2053-10 with respect to certain state
and foreign death taxes on transfers for
charitable, etc., uses. However, see
sections 2011 and 2014 and the
corresponding regulations with respect
to credits for death taxes.

(2) For the estates of decedents dying
after December 31, 2004, see section
2058 to determine the deductibility of

state death taxes.
* * * * *

(g) Post-death adjustments of
deductible tax liability. Post-death
adjustments increasing a tax liability
accrued prior to the decedent’s death,
including increases of taxes deducted
under this section, will increase the
amount of the deduction available
under section 2053(a)(3) for that tax
liability. Similarly, any refund
subsequently determined to be due to
and received by the estate or its
successor in interest with respect to
taxes deducted by the estate under this
section reduce the amount of the
deduction taken for that tax liability
under section 2053(a)(3). Expenses
associated with defending the estate
against the increase in tax liability or
with obtaining the refund may be
deductible under § 20.2053-3(d)(3). A
protective claim for refund of estate
taxes may be filed before the expiration
of the period of limitation for filing a
claim for refund in order to preserve the
estate’s right to claim a refund if the
amount of a deductible tax liability may
be affected by such an adjustment or
refund. The application of this section
may be illustrated by the following
examples:

Example 1. Increase in tax due. After the
decedent’s death, the Internal Revenue
Service examines the gift tax return filed by
the decedent in the year before the

decedent’s death and asserts a deficiency of
$100x. The estate pays attorney’s fees of $30x
in a non-frivolous defense against the
increased deficiency. The final determination
of the deficiency, in the amount of $90x, is
paid by the estate prior to the expiration of
the limitation period for filing a claim for
refund. The estate may deduct $90x under
section 2053(a)(3) and $30x under § 20.2053—
3(c)(2) or (d)(3) in connection with a timely
claim for refund.

Example 2. Refund of taxes paid.
Decedent’s estate timely files D’s individual
income tax return for the year in which the
decedent died. The estate timely pays the
entire amount of the tax due, $50x, as shown
on that return. The entire $50x was
attributable to income received prior to the
decedent’s death. Decedent’s estate
subsequently discovers an error on the
income tax return and timely files a claim for
refund of income tax. Decedent’s estate
receives a refund of $10x. The estate is
allowed a deduction of only $40x under
section 2053(a)(3) for the income tax liability
accrued prior to the decedent’s death. If D’s
estate had claimed a deduction of $50x on
D’s United States Estate (and Generation-
Skipping Transfer) Tax Return (Form 706),
the deduction claimed under section
2053(a)(3) will be allowed only to the extent
of $40x upon examination by the
Commissioner.

(h) Effective/applicability date. This
section applies to the estates of
decedents dying on or after October 20,
2009.

m Par. 8. Section 20.2053-9 is amended
by:

lyl. Adding a sentence at the end of
paragraph (a).

m 2. Revising the first and last sentences
of paragraph (c).

m 3. Adding paragraph (f).

The revisions and addition read as
follows:

§20.2053-9 Deduction for certain State
death taxes.

(a) * * * However, see section 2058
to determine the deductibility of state
death taxes by estates to which section
2058 is applicable.

* * * * *

(c) * * * The election to take a
deduction for a state death tax imposed
upon a transfer for charitable, etc., uses
shall be exercised by the executor by the
filing of a written notification to that
effect with the Commissioner. * * *
The election may be revoked by the
executor by the filing of a written
notification to that effect with the
Commissioner at any time before the
expiration of such period.

* * * * *

(f) Effective/applicability date—(1)
The last sentence of paragraph (a) of this
section applies to the estates of
decedents dying on or after October 20,
2009, to which section 2058 is
applicable.
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(2) The other provisions of this
section apply to the estates of decedents
dying on or after October 20, 2009, to
which section 2058 is not applicable.

m Par. 9. Section 20.2053-10 is

amended by removing the language
“district director”” and adding the
language “Commissioner” in its place in
paragraph (c) and by adding a new
paragraph (e) to read as follows:

§20.2053-10 Deduction for certain foreign
death taxes.
* * * * *

(e) Effective/applicability date. This
section applies to the estates of
decedents dying on or after October 20,
2009.

Linda E. Stiff,
Deputy Commissioner for Services and
Enforcement.

Approved: October 14, 2009.
Michael F. Mundaca,
Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. E9—-25138 Filed 10-16—-09; 11:15
am|

BILLING CODE 4830-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-2190; MB Docket No. 09—160; RM—
11558]

Television Broadcasting Services;
Traverse City, Ml

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission grants a
petition for rulemaking filed by
Barrington Traverse City License LLC,
the permittee of station WPBN-TV,
channel 7, Traverse City, Michigan,
requesting the substitution of channel
47 for its allotted channel 7 at Traverse
City.

DATES: This rule is effective October 20,
2009.

FOR FURTHER INFORMATION CONTACT:
David J. Brown, Media Bureau, (202)
418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 09-160,
adopted October 7, 2009, and released
October 8, 2009. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals I, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document

will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800—478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. In addition,
therefore, it does not contain any
information collection burden ‘‘for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Michigan, is amended by adding
channel 47 and removing channel 7 at
Traverse City.

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—-25234 Filed 10-19-09; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20

[Docket No. FWS—-R9-MB-2009-0003;
91200-1231-9BPP]

RIN 1018—-AW46

Migratory Bird Hunting; Approval of
Tungsten-Iron-Fluoropolymer Shot
Alloys as Nontoxic for Hunting
Waterfowl and Coots; Availability of
Final Environmental Assessment

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule; availability of final
environmental assessment.

SUMMARY: We, the U.S. Fish and
Wildlife Service, approve tungsten-iron-
fluoropolymer shot alloys for hunting
waterfowl and coots. Having completed
our review of the application materials,
we have concluded that these alloys are
very unlikely to adversely affect fish,
wildlife, or their habitats. We therefore
add this shot type to the list of those
approved for hunting waterfowl and
coots.

DATES: This rule is effective on October
20, 2009.

ADDRESSES: You can view the final
environmental assessment for this
action on http://www.regulations.gov, or
you can obtain a copy by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

FOR FURTHER INFORMATION CONTACT:
George T. Allen, Division of Migratory
Bird Management, 703—-358-1825.

SUPPLEMENTARY INFORMATION:

Background

The Migratory Bird Treaty Act of 1918
(Act) (16 U.S.C. 703—-711) and the Fish
and Wildlife Improvement Act of 1978
(16 U.S.C. 712) implement migratory
bird treaties between the United States
and Great Britain for Canada (1916,
amended), Mexico (1936, amended),
Japan (1972, amended), and Russia
(then the Soviet Union, 1978). These
treaties protect certain migratory birds
from take, except as permitted under the
Acts. The Acts authorize the Secretary
of the Interior to regulate take of
migratory birds in the United States.
Under this authority, we control
hunting of migratory game birds through
regulations in 50 CFR part 20.

Deposition of toxic shot and release of
toxic shot components in waterfowl
hunting locations are potentially
harmful to many organisms. Research
has shown that ingested spent lead shot
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causes significant mortality in migratory
birds. Since the mid-1970s, we have
sought to identify shot types that do not
pose significant toxicity hazards to
migratory birds or other wildlife. We
addressed lead poisoning in waterfowl
in an environmental impact statement
(EIS) in 1976, and again in a 1986
supplemental EIS. The 1986 document
provided the scientific justification for a
ban on the use of lead shot and the
subsequent approval of steel shot for
hunting waterfowl and coots that began
that year, with a complete ban on lead
for waterfowl and coot hunting in 1991.
We have continued to consider other
potential candidates for approval as
nontoxic shot. We are obligated to
review applications for approval of
alternative shot types as nontoxic for
hunting waterfowl and coots.

Tundra Composites, LLC, requested
approval of tungsten-iron-fluoropolymer
(TIF) shot alloys of 41.5 to 95.2 percent
tungsten, 1.5 to 52.0 percent steel, and
3.5 to 8.0 percent fluoropolymer by
weight as nontoxic. The tungsten and
iron in this shot type have already been
approved in other nontoxic shot types.
The applicant did a worst-case
evaluation of the potential impacts of
the fluoropolymer on fish, wildlife, and
their habitats.

The data from the applicant indicate
that the tungsten-iron-fluoropolymer
alloys will be nontoxic when ingested
by waterfowl, and should not pose a
significant danger to migratory birds,
other wildlife, or their habitats.

Many hunters believe that some
nontoxic shot types do not compare
favorably to lead and that they may
damage some shotgun barrels, and a
small percentage of hunters have not
complied with nontoxic shot
regulations. Allowing use of additional
nontoxic shot types may encourage
greater hunter compliance and
participation with nontoxic shot
requirements and discourage the use of
lead shot. The use of nontoxic shot for
waterfowl hunting increased after the
ban on lead shot (Anderson et al. 2000),
but we believe that compliance will
continue to increase with the
availability and approval of other
nontoxic shot types. Increased use of
nontoxic shot will enhance protection of
migratory waterfowl and their habitats.
More important, however, is that the
Fish and Wildlife Service is obligated to
consider all complete nontoxic shot
applications.

We have reviewed the shot under the
criteria in Tier 1 of the revised nontoxic
shot approval procedures contained in
50 CFR 20.134 for permanent approval
of shot as nontoxic for hunting
waterfowl and coots. We amend 50 CFR

20.21(j) to add TIF shot to the list of the
approved types of shot for waterfowl
and coot hunting.

Affected Environment

Waterfowl Population Status and
Harvest

The following paragraphs provide a
brief summary of information on the
status and harvest of waterfowl
excerpted from various reports. For
more detailed information on
methodologies and results, you may
obtain complete copies of the various
reports at the address indicated under
FOR FURTHER INFORMATION CONTACT or
from our Web site http://www.fws.gov/
migratorybirds/
NewsPublicationsReports.html.

Status of Ducks

Federal, provincial, and State
agencies conduct surveys each spring to
estimate the size of breeding
populations and to evaluate the
conditions of the habitats. These
surveys are conducted using fixed-wing
aircraft and helicopters and encompass
principal breeding areas of North
America, and cover over 2.0 million
square miles. The Traditional survey
area comprises Alaska, Canada, and the
northcentral United States, and includes
approximately 1.3 million square miles.
The Eastern survey area includes parts
of Ontario, Quebec, Labrador,
Newfoundland, Nova Scotia, Prince
Edward Island, New Brunswick, New
York, and Maine, an area of
approximately 0.7 million square miles.

Breeding Ground Conditions

Habitat conditions during the 2009
Waterfowl] Breeding Population and
Habitat Survey were characterized by
above-average moisture across the
southern portions of the traditional
survey area, good habitat in the eastern
survey area, and late spring conditions
across northern survey areas. The total
pond estimate (prairie Canada and U.S.
combined) was 6.4 + 0.2 million. This
was 45 percent above the 2007 estimate
of 4.4 £ 0.2 million ponds and 31
percent above the long-term average of
4.9 £ 0.03 million ponds. The 2009
estimate of ponds in prairie Canada was
3.6 £ 0.1 million. This was a 17 percent
increase from the 2007 estimate (3.1 +
0.1 million) and was similar to the long-
term average (3.4 £ 0.03 million). The
2009 pond estimate for the northcentral
U.S. of 2.9 £ 0.1 million was 108 percent
above the 2007 estimate (1.4 £ 0.07
million) and 87 percent above the long-
term average (1.5 = 0.02 million).

Breeding Population Status

In the Waterfowl Breeding Population
and Habitat Survey traditional survey
area (strata 1-18, 20-50, and 75-77), the
total duck population estimate was 42.0
+ 0.7 [SE] million birds. This estimate
represents a 13 percent increase over the
2007 estimate of 37.3 + 0.6 million birds
and was 25 percent above the long-term
average (1955-2008). Estimated mallard
(Anas platyrhynchos) abundance was
8.5 = 0.2 million birds, which was a 10
percent increase over the 2007 estimate
of 7.7 £ 0.3 million birds and 13 percent
above the long-term average. Estimated
abundance of gadwall (A. strepera; 3.1
+ 0.2 million) was similar to the 2008
estimate and 73 percent above the long-
term average. Estimated American
wigeon abundance (A. americana; 2.5 *
0.1 million) was similar to 2008 and the
long-term average. Estimated
abundances of green-winged teal (A.
crecca; 3.4 + 0.2 million) and blue-
winged teal (A. discors; 7.4 £0.4
million) were similar to the 2007
estimates and well above their long-term
averages (+79 percent and +60 percent,
respectively). Northern shovelers (A.
clypeata; 4.4 £ 0.2 million) were 25
percent above the 2008 estimate and
remain 92 percent above their long-term
average. The estimate for northern
pintails (A. acuta) was 3.2 £ 0.2 million,
which was 23 percent above the 2008
estimate of 2.6 + 0.1 million, and 20
percent below the long-term average.
Estimated abundance of redheads
(Aythya americana; 1.0 £ 0.1 million)
was similar to last year and 62 percent
above the long-term average. The
canvasback estimate (A. valisineria; 0.7
+0.06 million) was 35 percent above the
2008 estimate (0.5 = 0.05 million) and
similar to the long-term average. The
scaup estimate (A. affinis and A. marila
combined; 4.2 £ 0.2 million) was similar
to that of 2008 and 18 percent below the
long-term average of 5.1 £ 0.05 million.

The eastern survey area was
restratified in 2005 and is now
composed of strata 51-72. Estimates of
mallards, scaup, scoters (black
[Melanitta nigral, white-winged [M.
fuscal, and surf [M. perspicillatal),
green-winged teal, American wigeon,
bufflehead (Bucephala albeola),
American black duck (Anas rubripes),
ring-necked duck (Aythya collaris),
mergansers (red-breasted [Mergus
serrator], common [M. merganser], and
hooded [Lophodytes cucullatus]), and
goldeneye (common [B. clangula] and
Barrow’s [B. islandical) all were similar
to their 2008 estimates and long-term
averages.



Federal Register/Vol. 74, No. 201/ Tuesday, October 20, 2009/Rules and Regulations

53667

Fall Flight Estimate

The mid-continent mallard
population is composed of mallards
from the traditional survey area (revised
in 2008 to exclude Alaska mallards),
Michigan, Minnesota, and Wisconsin,
and was estimated to be 10.3 £ 0.9
million in 2009. This was similar to the
2008 estimate of 9.2 + 0.8 million.

Status of Geese and Swan

We provide information on the
population status and productivity of
North American Canada geese (Branta
canadensis), brant (B. bernicla), snow
geese (Chen caerulescens), Ross’ geese
(C. rossii), emperor geese (C. canagica),
white-fronted geese (Anser albifrons),
and tundra swans (Cygnus
columbianus). In May of 2009,
temperatures were 1-5 degrees Celsius
colder than average throughout the
central region of subarctic and Arctic
Canada. In some locales harsh spring
conditions persisted into June. In areas
near Hudson Bay and the Queen Maud
Gulf, goose and swan nesting activities
were delayed by 1 to 3 weeks. In
contrast, nesting conditions were
favorable near Wrangel Island, Alaska’s
North Slope and eastern interior
regions, parts of the Canadian high
Arctic, and Newfoundland. Improved

wetland abundance in the Canadian and
U.S. prairies, and other temperate
regions, will likely improve the
production of Canada geese that nest at
southern latitudes. Primary abundance
indices decreased for 15 goose
populations and increased for 10 goose
populations in 2009 compared to 2008.
Primary abundance indices for both
populations of tundra swans increased
in 2009 from 2008 levels. The following
populations displayed significant
positive trends during the most recent
10-year period (P < 0.05); Mississippi
Flyway Giant, Aleutian, Atlantic, and
Eastern Prairie Canada geese; Greater,
Western Arctic/Wrangel Island, and
Western Central Flyway light geese; and
Pacific white-fronted geese. No
populations showed a significant
negative 10-year trend. The forecast for
the production of geese and swans in
North America for 2009 is regionally
variable, but production for many
populations will be reduced this year
due to harsh spring conditions in much
of central Canada.

Waterfowl Harvest and Hunter Activity

National surveys of migratory bird
hunters were conducted during the 2007
and 2008 hunting seasons. About 1.2
million waterfowl] hunters harvested

14,578,900 (£4%) ducks and 3,666,100
(£6%) geese in 2007, and harvested
13,635,700 (£4%) ducks and 3,792,600
(£5%) geese in 2008. Mallard, green-
winged teal, gadwall, wood duck (Aix
sponsa), and American wigeon were the
5 most-harvested duck species in the
United States, and Canada goose was
the predominant goose species in the
goose harvest. Coot hunters (about
33,700 in 2007 and 31,100 in 2008)
harvested 198,300 (£29%) coots in 2007
and 275,900 (+43%) in 2008.

Characterization of the Shot Type

Tungsten-iron-fluoropolymer shot has
a density ranging from 8.0 to 12.5 grams
per cubic centimeter (g/cm3), and is
corrosion resistant and magnetic.
Tundra Composites estimates that the
volume of TIF shot for use in hunting
migratory birds in the United States will
be approximately 330,000 pounds
(150,000 kilograms, kg) per year. The 8.0
g/cm?3 alloy is approximately the same
density as steel. The steel in the alloys
contains up to 1.3 percent manganese,
1.2 percent silicon, and 1.2 percent
carbon by weight. The shot may have a
very fine residual coating of mica from
production. We expect the
environmental and health effects of the
mica to be negligible.

TABLE 1—COMPOSITION OF TIF SHOT ALLOYS

Alloy (Dgs(r:]rsrl:it*))/ Percent tungsten Percent steel fluoPrggr)%?;rtner
8.0 41.5-50.6 41.6-52.0 6.1-8.0
9.5 61.0-68.7 24.8-34.0 5.0-6.6
11.0 75.2-81.8 12.5-20.5 4.3-5.7
12.5 85.9-96.0 1.0-10.3 3.8-5.2

*The steel contains no more than 0.25% chromium, 0.20% copper, and 0.20% nickel. In the alloys, these percentages are no more than

0.13%, 0.1%, and 0.1%, respectively.

Environmental Fate of the Tungsten
and Iron in TIF Shot

The tungsten and the iron in these
alloys have been approved in other
nontoxic shot types (see “Impact of
Approval of the Shot Type”’), and the
submitters asserted that the alloys pose
no adverse toxicological risks to
waterfowl or other forms of terrestrial or
aquatic life. The metals in the alloys are
insoluble under normal hot and cold
temperatures. Neither manufacturing
the shot nor firing shotshells containing
the shot will alter the metals or the
fluoropolymer, or change how they
dissolve in the environment.

Possible Environmental Concentrations
for the Manganese and Silicon and
Fluoropolymer in TIF Shot in
Terrestrial Systems

Calculation of the estimated
environmental concentration (EEC) of a
candidate shot in a terrestrial ecosystem
is based on 69,000 shot per hectare (ha)
(50 CFR 20.134). These calculations
assume that the shot dissolves promptly
and completely after deposition.
Because the tungsten and iron have
been approved in other nontoxic shot
types, we focus on the manganese and
silicon in the alloys.

The EEC for the manganese in TIF
shot would be approximately 0.11 parts
per million. The maximum increase in
environmental concentration for
manganese in terrestrial settings would
be 23.1 micrograms per liter. If the shot
were completely dissolved or eroded,

the EEC in soil is much less than the
50th percentile of typical background
concentrations for manganese in soils of
the United States.

If totally dissolved, the shot would
produce a silicon concentration of
0.1082 parts per million (ppm), or 0.07
kg/ha/year. Silicon is not found free in
nature, but combines with oxygen and
other elements in nature to form
silicates (LANL 2003; USGS 2009).
Silicates constitute more than 25
percent of the Earth’s crust (USGS
2009). Sand, quartz, rock crystal,
amethyst, agate, flint, jasper, and opal
are some of the forms in which the
oxide appears (LANL 2003). Thus, the
silicon from TIF shot would be
insignificant.
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Possible Environmental Concentrations
for the Manganese, Silicon, and
Fluoropolymer in the TIF Shot in
Aquatic Systems

The EEC for water assumes that
69,000 number 4 shot are completely
dissolved in 1 ha of water 30.48
centimeters deep. The submitter then
calculates the concentration of each
metal in the shot if the shot pellets
dissolve completely. The analyses
assume complete dissolution of the shot
type containing the highest proportion
of each metal in the range of alloys
submitted.

The maximum EEC for manganese is
23.1 ppm. There are no U.S.
Environmental Protection Agency (EPA)
acute or chronic quality criteria
available for manganese for freshwater
or saltwater. However, the State of
Colorado has acute and chronic
freshwater quality criteria for
manganese of 2,986 ppm and 1,650
ppm, respectively (assuming a hardness
of 100 mg/L as CaCO3). The manganese
from TIF shot would lead to a fraction
of these concentrations, so we believe
that the manganese from TIF shot will
not pose a threat to the environment.

The EEC for silicon from TIF shot
would be 21.4 ppm. The EPA has set no
acute or chronic criteria for silicon in
freshwater or saltwater. Furthermore,
silicates are commonly present in many
soils and sediments.

For the fluoropolymer in the shot, the
EEC in aquatic systems would be 273.1
ppm. We believe this value has little
meaning given the insolubility of the
fluoropolymer.

In Vitro Solubility Evaluation of TIF
Shot

When nontoxic shot is ingested by
waterfowl, both physical breakup of the
shot and dissolution of the metals that
comprise the shot may occur in the
highly acidic environment of the
gizzard. In addition to the standard Tier
1 application information (50 CFR
20.134), Tundra Composites provided
the results of an in vitro gizzard
simulation test conducted to quantify
the release of metals in solution under
the prevailing pH conditions of the
avian gizzard. The metal concentrations
released during the simulation test
were, in turn, compared to known levels
of metals that cause toxicity in
waterfowl. The evaluation followed the
methodology of Kimball and Munir
(1971) as closely as possible.

The test solution pH averaged 2.01
over the 14-day test period and the
average temperature of the digestion
solution averaged 41.8 °C. In the test,
the average amount of nickel, copper,

and chromium released from 8 TIF shot/
day was 0.037 mg, 0.017 mg, and 0.024
mg, respectively.

It is reasonable to expect that if the in
vitro gizzard simulation test conditions
had degraded the fluoropolymer in the
TIF shot, fluoride would be present in
the digestion solution. However, the
fluoropolymer present in TIF shot is
extremely resistant to degradation. The
formation of hazardous decomposition
byproducts from the fluoropolymer
occurs only at temperatures over 300 °C.
A representative fluoropolymer,
polytetrafluoroethylene, will endure 260
°C for more than 2 years until failure
due to degradation (Imbalzano 1991).
The applicant concluded that the
fluoride concentrations in the solution
were background levels of fluoride in
the digestion solution, rather than a
decomposition byproduct of the
fluoropolymer. This conclusion was
supported by the variability and lack of
a trend in the estimated fluoride
concentrations (Day 0 concentrations
were greater than Day 14
concentrations). Perfluorooctanoic acid
(PFOA) is not used in the manufacture
or formulation of the fluoropolymer
present in TIF shot because it has been
identified as a persistent global
contaminant (EPA 2003).

The testing completed by the
applicant indicates that TIF shot is
highly resistant to degradation, and
poses little risk to waterfowl or other
biota if ingested in the field. The slow
breakdown of the shot only permits
metals to be released at concentrations
that are substantially below toxic levels
of concern in waterfowl. Furthermore,
the fluoropolymer present in TIF shot
will not degrade if ingested by
waterfowl.

Impacts of Approval of the Shot Type
Effects of the Metals

We have previously assessed and
approved various alloys containing
tungsten and/or iron as nontoxic for
hunting waterfowl (e.g. 66 FR 737,
January 4, 2001; 68 FR 1388, January 10,
2003; 69 FR 48163, August 9, 2004; 70
FR 49194, August 23, 2005; 71 FR 4294,
January 26, 2006). We have approved
alloys of almost 100 percent of both
tungsten and iron. Approval of TIF
alloys raises no new concerns about
approval of the tungsten or the iron in
TIF shot.

Manganese

Manganese is an essential nutrient for
both plants and animals. In animals,
manganese is associated with growth,
normal functioning of the central
nervous system, and reproductive

function. In plants, manganese is
essential for the oxidation-reduction
process (EPA 2007). Manganese
compounds are important soil
constituents, and the 50th percentile of
typical background concentrations for
manganese range from 400 kg dry
weight in eastern U.S. soils to 600 kg
dry weight in western U.S. soils.

One number 4 TIF shot contains
approximately 0.001 gram of
manganese. The geometric mean of
avian No Observed Adverse Effect Level
(NOAEL) values for reproduction and
growth that were identified by the EPA
in its derivation of an Ecological Soil
Screening Level (Eco-SSL) for
manganese was 179 kg of body weight
per day (EPA 2007). Based upon the
avian NOAEL of 179 milligrams of
manganese per kilogram of body weight
per day, a 2-kg bird could safely
consume about 352 TIF shot per day
without suffering from the consumption
of the shot. Similarly for mammals, the
geometric mean of mammalian NOAEL
values for reproduction and growth that
were identified by the EPA in its
derivation of an Eco-SSL for manganese
was 51.5 milligrams of manganese per
kilogram of body weight per day (EPA
2007). Based upon the mammalian
NOAEL of 51.5 milligrams of manganese
per kilogram of body weight per day, a
1-kg mammal could safely consume
approximately 50 TIF shot per day
without suffering manganese toxicosis.

There are no EPA acute or chronic
freshwater or saltwater criteria for
manganese. However, Colorado acute
and chronic freshwater criteria are 2,986
micrograms per liter and 1,650
micrograms per liter, respectively
(assuming a hardness of 100 milligrams
per liter as CaCOs) (5 CCR 1002-31).
The aquatic EEC for manganese is 23.1
micrograms per liter when we assume
complete dissolution of the 69,000 shot
in 1 ha of water 30.48 cm deep.
Therefore, the manganese from TIF shot
should not pose an environmental
problem in aquatic environments.

Based upon available NOAEL values,
birds and mammals would have to
ingest in excess of 50 TIF shot per day
before manganese toxicosis could occur.
Assuming complete erosion of all shot,
the EEC of manganese in soil is much
less than the 50th percentile of typical
background concentrations for
manganese in soils of the United States.
The EEC for manganese is well below
both the acute and chronic criteria for
fresh water from the State of Colorado,
assuming complete dissolution of the
shot. In sum, the manganese in TIF shot
will result in very minimal estimated
exposure concentrations to wetland
biota.
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Nickel

No reproductive or other effects were
observed in mallards consuming the
equivalent of 102 milligrams of nickel as
nickel sulfate each day for 90 days
(Eastin and O’Shea 1981). Therefore, the
0.037 milligram of nickel released from
8 TIF shot per day will pose no risk of
adverse effects to waterfowl. In
addition, metallic nickel likely is
absorbed less from the gastrointestinal
tract than is the nickel sulfate used in
the mallard reproduction study.

Copper

The maximum tolerable level of
dietary copper during the long-term
growth of chickens and turkeys has been
reported to be 300 kg (CMTA 1980). At
the maximum tolerable level for chronic
exposure of 300 kg for poultry, a 1.8-kg
chicken consuming 100 g of food per
day (Morck and Austic 1981) would
consume 30 mg copper per day (16.7
milligrams of copper per kilogram of
body weight per day). Since the average
amount of copper released from 8 TIF
shot per day would be 0.017 mg, a bird
would have to ingest in excess of 1000
TIF shot to exceed the maximum
tolerable level.

Dietary levels of 10.0 mg
chromium(II)/kilogram for 10 weeks
depressed survival in young black ducks
(Haseltine et al. 1985), but no adverse
effects were observed in chickens
exposed to 100 ppm dietary
chromium(VI) in a 32-day study
(Rosomer et al. 1961). Therefore, the
average amount of chromium released
from 8 TIF shot/day of 0.024 mg will
pose no risk of adverse effects to
waterfowl.

Effects of Silicon

We found no data for assessing acute
or chronic toxicity of the silicon present
in TIF shot. EPA has not set acute or
chronic criteria for silicon in aquatic
systems. However, silicon compounds
are widespread in nature, and we think
it highly likely that sediments
consumed incidentally by waterfowl
contain silicates.

Silicon is not found free in nature, but
silicates constitute more than 25 percent
of the Earth’s crust (USGS 2009), in
sand, quartz, rock crystal, amethyst,
agate, flint, jasper, and opal, among
other rocks. Granite, hornblende,
asbestos, feldspar, clay, and mica are
among the numerous silicate minerals.

Effects of the Fluoropolymer

No data are available on acute or
chronic toxicity of the fluoropolymer
used in the TIF alloys. However,
fluorinated organic polymers are very
stable and resistant to hydrolysis

(Danish Ministry of the Environment
2004). An in vitro gizzard simulation
test conducted with 8.0 g/cm? TIF shot
showed that the fluoropolymer used in
the alloys will not degrade if ingested by
waterfowl. Exposure to stable
fluoropolymers does not give rise to
increased free fluoride concentration in
the blood in humans (Danish Ministry
of the Environment 2004). Based on the
information provided by the applicant
and our assessment, we have little
concern for problems due to organisms
ingesting TIF shot or from dissolution of
the shot in aquatic settings.

Effects of the Approval on Migratory
Waterfowl

Allowing use of additional nontoxic
shot types may encourage greater hunter
compliance and participation with
nontoxic shot requirements and
discourage the use of lead shot. Thus,
approving additional nontoxic shot
types will likely result in a minor
positive long-term impact on waterfowl
and wetland habitats.

Effects on Endangered and Threatened
Species

The impact on endangered and
threatened species of approval of the
TIF alloys would be very small, but
positive. The metals in TIF alloys have
been approved in other nontoxic shot
types, and we believe that the
fluoropolymer is highly unlikely to
adversely affect animals that consume
the shot or habitats in which the shot
might be used. We see no potential
effects on threatened or endangered
species due to approval of these alloys.

We obtained a biological opinion
pursuant to section 7 of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.), prior to establishing
the seasonal hunting regulations. The
hunting regulations promulgated as a
result of this consultation remove and
alleviate chances of conflict between
migratory bird hunting and endangered
and threatened species.

Effects on Ecosystems

Previously approved shot types have
been shown in test results to be
nontoxic to the migratory bird resource,
and we believe that they cause no
adverse impact on ecosystems. There is
concern, however, about noncompliance
with the prohibition on lead shot and
with potential ecosystem effects. The
use of lead shot has a negative impact
on wetland ecosystems due to the
erosion of shot, causing sediment/soil
and water contamination and the direct
ingestion of shot by aquatic and
predatory animals. Therefore, approval
of the TIF alloys will have little impact

on the resource, unless it has the small
positive impact of reducing the rate of
noncompliance.

Cumulative Impacts

We foresee no negative cumulative
impacts of approval of the TIF alloys for
waterfowl hunting. Their approval may
help to further reduce the negative
impacts of the use of lead shot for
hunting waterfowl and coots. We
believe the impacts of approval of TIF
shot for waterfowl] hunting in the United
States should be positive.

Review of Public Comments

On August 7, 2009, we published in
the Federal Register (74 FR 39598) a
proposed rulemaking to approve this
group of alloys for hunting waterfowl
and coots and to make available our
draft environmental assessment. We
accepted public comments on our
proposed rule and draft environmental
assessment for 30 days, ending
September 8, 2009.

We received one comment on the
proposed rule. The commenter
disagreed with our analysis that the
proposed shot was nontoxic and
claimed that the fluoropolymer in the
shot should be of concern. However, as
noted in the application and the
environmental assessment, an in vitro
gizzard simulation test conducted with
8.0 g/cm3 TIF shot showed that the
fluoropolymer used in the alloys will
not degrade if ingested by waterfowl.
Exposure to stable fluoropolymers does
not give rise to increased free fluoride
concentration in the blood in humans
(Danish Ministry of the Environment
2004).

Thus, based on the information
provided by the applicant and our
assessment, TIF shot should not pose a
significant danger to migratory birds,
other wildlife, or their habitats due to
organisms ingesting shot or from
dissolution of the shot in aquatic
settings. Further, we conclude that this
group of alloys raises no particular
concerns about deposition in the
environment or about ingestion by
waterfowl or predators.

Summary

Previous assessments of nontoxic shot
types indicated that the iron and the
tungsten from shot alloys should not
harm aquatic or terrestrial systems. The
solubility testing of TIF shot indicated
that the negligible release of the metals
from TIF shot (including the trace
amounts of chromium, copper, and
nickel released at low pH) will not be
a hazard to aquatic systems or to biota.
For these reasons, and in accordance
with 50 CFR 20.134, we approve TIF



53670

Federal Register/Vol. 74, No. 201/ Tuesday, October 20, 2009/Rules and Regulations

shot as nontoxic for hunting waterfowl
and coots, and amend 50 CFR 20.21(j)
accordingly. Our approval is based on
the toxicological report, acute toxicity
studies, reproductive/chronic toxicity
studies, and other published research.
The available information indicates that
the TIF alloys should be nontoxic when
ingested by waterfowl and that they
pose no significant danger to migratory
birds, other wildlife, or their habitats.

Literature Cited

For a complete list of the literature
cited in this rule, visit http://
www.regulations.gov or contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Effective Date of This Rule

This rule is effective upon publication
in the Federal Register. We have
determined that any further delay in
allowing this additional nontoxic shot
would not be in the public interest, in
that a delay would preclude hunters an
additional nontoxic shot option.
Allowing use of additional nontoxic
shot types may encourage greater hunter
compliance and discourage the use of
lead shot harmful to the environment.
Increased use of nontoxic shot will
enhance protection of migratory
waterfowl and their habitats.
Furthermore, tungsten-iron-
fluoropolymer shot is very similar to
other nontoxic shot that is already
available and in use. We provided a 30-
day public comment period for the
August 7, 2009, proposed rule. This rule
relieves restrictions by newly approving
tungsten-iron-fluoropolymer shot alloys
for hunting waterfowl and coots. We
therefore find that “good cause” exists,
within the terms of 5 U.S.C. 553(d)(3) of
the Administrative Procedure Act, to
make these regulations effective
immediately upon publication.

Required Determinations

Regulatory Planning and Review (E.O.
12866)

The Office of Management and Budget
(OMB) has determined that this rule is
not significant under E.O. 12866. OMB
bases its determination upon the
following four criteria:

a. Whether the rule will have an
annual effect of $100 million or more on
the economy or adversely affect an
economic sector, productivity, jobs, the
environment, or other units of the
government.

b. Whether the rule will create
inconsistencies with other Federal
agencies’ actions.

c. Whether the rule will materially
affect entitlements, grants, user fees,

loan programs, or the rights and
obligations of their recipients.

d. Whether the rule raises novel legal
or policy issues.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (Pub. L.
104-121)), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions).

SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. We have examined this rule’s
potential effects on small entities as
required by the Regulatory Flexibility
Act, and have determined that this
action will not have a significant
economic impact on a substantial
number of small entities. The rule will
allow small entities to continue actions
they have been able to take under the
regulations—actions specifically
designed to improve the economic
viability of those entities—and,
therefore, will not significantly affect
them economically. We certify that
because this rule will not have a
significant economic effect on a
substantial number of small entities, a
regulatory flexibility analysis is not
required.

This rule is not a major rule under the
SBREFA (5 U.S.C. 804(2)).

a. This rule will not have an annual
effect on the economy of $100 million
or more.

b. This rule will not cause a major
increase in costs or prices for
consumers; individual industries;
Federal, State, Tribal, or local
government agencies; or geographic
regions.

c. This rule will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et

seq.), we have determined the following:

a. This rule will not “significantly or
uniquely” affect small governments. A

small government agency plan is not
required. Actions under the regulation
will not affect small government
activities in any significant way.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year. It will not be a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

In accordance with E.O. 12630, this
rule does not have significant takings
implications. A takings implication
assessment is not required. This rule
does not contain a provision for taking
of private property.

Federalism

This rule does not have sufficient
Federalism effects to warrant
preparation of a Federalism assessment
under E.O. 13132. It will not interfere
with the ability of States to manage
themselves or their funds.

Civil Justice Reform

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that the rule does not unduly burden the
judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of E.O. 12988.

Paperwork Reduction Act

This rule does not contain any new
collections of information that require
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
An agency may not conduct or sponsor
and a person is not required to respond
to a collection of information unless it
displays a currently valid OMB control
number. OMB has approved our
collection of information associated
with applications for approval of
nontoxic shot (50 CFR 20.134) and
assigned OMB Control Number 1018—
0067, which expires April 30, 2012.

National Environmental Policy Act

Our environmental assessment is part
of the administrative record for this
rulemaking. In accordance with the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321 et seq.) and part
516 of the U.S. Department of the
Interior Manual (516 DM), approval of
TIF alloys will not have a significant
effect on the quality of the human
environment, nor will it involve
unresolved conflicts concerning
alternative uses of available resources.
Therefore, preparation of an
environmental impact statement (EIS) is
not required.
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Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), E.O.
13175, and 512 DM 2, we have
evaluated potential effects on Federally
recognized Indian Tribes and have
determined that there are no potential
effects. This rule will not interfere with
the ability of Tribes to manage
themselves or their funds or to regulate
migratory bird activities on Tribal lands.

Energy Supply, Distribution, or Use
(E.O. 13211)

On May 18, 2001, the President issued
E.O. 13211 addressing regulations that
significantly affect energy supply,
distribution, and use. E.O. 13211
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. This rulemaking is not
a significant regulatory action under
E.O. 12866, and it will not significantly

affect energy supplies, distribution, or
use. This action will not be a significant
energy action, and no Statement of
Energy Effects is required.

Compliance With Endangered Species
Act Requirements

Section 7 of the Endangered Species
Act of 1973, as amended (16 U.S.C. 1531
et seq.), requires that “The Secretary [of
the Interior] shall review other programs
administered by him and utilize such
programs in furtherance of the purposes
of this Act” (16 U.S.C. 1536(a)(1)). It
further states that the Secretary must
“insure that any action authorized,
funded, or carried out * * * is not
likely to jeopardize the continued
existence of any endangered species or
threatened species or result in the
destruction or adverse modification of
[critical] habitat” (16 U.S.C. 1536(a)(2)).
We have concluded that this change to
the regulations will not affect listed
species.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

m For the reasons discussed in the
preamble, we amend part 20, subchapter
B, chapter I of title 50 of the Code of
Federal Regulations as follows:

PART 20—[AMENDED]

m 1. The authority citation for part 20
continues to read as follows:

Authority: Migratory Bird Treaty Act, 40
Stat. 755, 16 U.S.C. 703-712; Fish and
Wildlife Act of 1956, 16 U.S.C. 742a—j; Public
Law 106—108, 113 Stat. 1491, Note Following
16 U.S.C. 703.

m 2. Amend § 20.21 by revising
paragraph (j) to read as follows:

§20.21 What hunting methods are illegal?
* * * * *

(j)(1) While possessing loose shot for
muzzle loading or shotshells containing
other than the following approved shot

types.

Approved shot type *

Percent composition by weight

Field testing device **

Bismuth-tin
Iron (steel)
Iron-tungsten
Iron-tungsten-nickel ...
Tungsten-bronze

and 1 iron.
Tungsten-iron-copper-nickel ...

Tungsten-matrix
Tungsten-polymer ..
Tungsten-tin-iron
Tungsten-tin-bismuth
Tungsten-tin-iron-nickel
Tungsten-iron-polymer

97 bismuth, and 3 tin
iron and carbon
any proportion of tungsten, and >1 iron
>1 iron, any proportion of tungsten, and up to 40 nickel
51.1 tungsten, 44.4 copper, 3.9 tin, and 0.6 iron, or 60 tungsten, 35.1 copper, 3.9 tin,

40-76 tungsten, 10-37 iron, 9-16 copper, and 5-7 nickel

95.9 tungsten, 4.1 polymer
95.5 tungsten, 4.5 Nylon 6 or 11
any proportions of tungsten and tin, and >1 iron ..
any proportions of tungsten, tin, and bismuth. ......
65 tungsten, 21.8 tin, 10.4 iron, and 2.8 nickel
41.5-95.2 tungsten, 1.5-52.0 iron, and 3.5-8.0 fluoropolymer

Hot Shot®. ***
Magnet or Hot Shot®.
Magnet or Hot Shot®.
Magnet or Hot Shot®.
Rare Earth Magnet.

Hot Shot® or Rare
Earth Magnet.

Hot Shot®.

Hot Shot®.

Magnet or Hot Shot®.

Rare Earth Magnet.

Magnet.

Magnet or Hot Shot®.

*Coatings of copper, nickel, tin, zinc, zinc chloride, and zinc chrome on approved nontoxic shot types also are approved.
**The information in the “Field Testing Device” column is strictly informational, not regulatory.
***The “HOT*SHOT” field testing device is from Stream Systems of Concord, CA.

(2) Each approved shot type must
contain less than 1 percent residual lead
(see §20.134).

(3) This shot type restriction applies
to the taking of ducks, geese (including
brant), swans, coots (Fulica americana),
and any other species that make up
aggregate bag limits with these
migratory game birds during concurrent
seasons in areas described in §20.108 as
nontoxic shot zones.

Dated: October 7, 2009.
Thomas L. Strickland,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. E9-25108 Filed 10-19-09; 8:45 am]|
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
RIN 0648—-XS22

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason action; notification of
applicable Longline category incidental
retention limits.

SUMMARY: NMF'S has determined that
the 25—mt quota available for the

Atlantic bluefin tuna (BFT) Longline
category Northeast Distant gear
restricted area (NED) fishery has been
attained. NMFS announces that the
Longline category incidental BFT
retention limits will apply in the NED
for the remainder of the fishing year.
This action applies to Atlantic Tunas
Longline category permitted vessels that
fish in the NED.

DATES: Effective October 20, 2009,
through December 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin or Brad McHale,
978-281-9260.

SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (16 U.S.C. 971 et seq.)
and the Magnuson-Stevens Fishery
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Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
categories, per the allocations
established in the Consolidated Highly
Migratory Species Fishery Management
Plan (Consolidated HMS FMP). The
latest (2008) ICCAT recommendation for
western Atlantic BFT included a U.S.
quota of 1,034.9 mt for 2009, including
a 25 mt set-aside for bycatch of BFT
related to longline fisheries in the
vicinity of the ICCAT management area
boundary. For management and
monitoring purposes, NMFS
implements this set-aside for BFT
landings made in the Northeast Distant
gear restricted area (NED) by Atlantic
Longline category permitted vessels.
The NED is the Atlantic Ocean area
bounded by straight lines connecting
the following coordinates in the order
stated: 35°00” N. lat., 60°00" W. long.;
55°00" N. lat., 60°00" W. long.; 55°00” N.
lat., 20°00” W. long.; 35°00" N. lat.,
20°00" W. long.; 35°00’ N. lat., 60°00" W.
long.

Application of Longline Category
Incidental BFT Retention Limits in NED

The 2009 adjusted BFT quota
specifications issued pursuant to
§635.27 set a Longline category quota of
74.3 mt to be harvested incidentally
from the regulatory area during the 2009
fishing year. Including the 25 mt for the
NED, the total allowable quota for both
categories for 2009 is 99.3 mt (74 FR
26110, June 1, 2009).

Under the BFT retention limit
regulations at § 635.23(f)(3), once the 25-
mt NED quota has been attained, the
target catch requirements specified in
§635.23(f)(1) apply. Based on reported

Longline category BFT landings, NMFS
has determined that the 25-mt NED
quota has been reached. As of October
6, 2009, Longline landings of BFT in the
NED total 37.6 mt. Therefore, the
following retention limits will apply in
the NED for vessels permitted in the
Atlantic Tunas Longline category,
effective October 20, 2009, through
December 31, 2009: One large medium
or giant BFT per vessel per trip may be
landed, provided that at least 2,000 lb
(907 kg) of species other than BFT are
legally caught, retained, and offloaded
from the same trip and are recorded on
the dealer weighout slip as sold. Two
large medium or giant BFT per vessel
per trip may be landed, provided that at
least 6,000 1b (2,727 kg) of species other
than BFT are legally caught, retained,
and offloaded from the same trip and
are recorded on the dealer weighout slip
as sold. Three large medium or giant
BFT per vessel per trip may be landed,
provided that at least 30,000 1b (13,620
kg) of species other than BFT are legally
caught, retained, and offloaded from the
same trip and are recorded on the dealer
weighout slip as sold. Dealers are
reminded of the requirement to report
all BFT received within 24 hours of
landing.

The intent of this action and its
timing is to prevent overharvest of the
incidental quota established for the
Longline category while providing
sufficient time for vessels currently
fishing to return to port and offload any
BFT that may have been legally retained
on board before this action takes effect.

NMFS will continue to monitor
Longline category landings against the
available Longline category quota for the
2009 fishing year and may take further
action, if necessary. Any subsequent
adjustments to the Longline category
fishery for 2009 would be published in
the Federal Register. In addition,
fishermen may call the Atlantic Tunas
Information Line at (888) 872-8862 or
(978) 281-9260, or access the internet at

www.hmspermits.gov, for fishery
updates.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds good
cause, pursuant to 5 U.S.C. 553 (b)(B) to
waive prior notice and public comment
for this action, as notice and comment
would be impracticable and contrary to
the public interest. This notice informs
fishery participants of the applicable
retention limits in the NED now that the
25-mt set aside for that area has been
attained. This action is intended to
prevent overharvest of the incidental
quota established for the Longline
category while providing sufficient time
for vessels currently fishing to return to
port and offload any BFT that may have
been legally retained on board before
this action takes effect. The fishery is
currently underway and any delay in
fishery participant notification could
cause the fishery to exceed the quota
and would be inconsistent with
domestic and international
requirements and objectives. NMFS
provides notification of the applicable
retention limits by publishing the notice
in the Federal Register, transmitting an
electronic notice to Atlantic HMS News
subscribers, including known fishery
representatives and posting the notice
on www.hmspermits.gov. For these
reasons, the AA also finds good cause to
waive the 30-day delay in effective date
pursuant to 5 U.S.C. 553 (d)(1) and (3).

This action is being taken under 50
CFR 635.23(f)(3) and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: October 15, 2009.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. E9-25188 Filed 10-15-09; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 330
[Docket No. APHIS-2008-0076]

Environmental Impact Statement;
Movement of Plant Pests, Biological
Control Organisms, and Associated
Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service intends to prepare an
environmental impact statement relative
to proposed regulatory requirements
that are being developed for the
movement of plant pests, biological
control organisms, and associated
articles. This notice identifies potential
issues and alternatives that will be
studied in the environmental impact
statement and requests public comment
to further delineate the scope of those
issues and alternatives.

DATES: We will consider all comments
that we receive on or before November
19, 2009.

ADDRESSES: You may submit comments
by either of the following methods:

® Federal eRulemaking Portal: Go to
(http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-
2008-0076) to submit or view
comments.

® Postal Mail/Commercial Delivery:
Please send two copies of your comment
to Docket No. APHIS-2008-0076,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A-03.8, 4700
River Road, Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS-
2008-0076.

Reading Room: You may read any
comments that we receive on this

docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
(http://www.aphis.usda.gov).

FOR FURTHER INFORMATION CONTACT: Dr.
David A. Bergsten, APHIS Interagency
NEPA Contact, Environmental Services,
PPD, APHIS, 4700 River Road, Unit 149,
Riverdale, MD 20737-1238; (301) 734-
6103.

SUPPLEMENTARY INFORMATION:

Background

The purpose of the regulations in
“Subpart —Movement of Plant Pests” (7
CFR 330.200 through 330.212, referred
to below as the regulations) is to prevent
the dissemination of plant pests within
the United States by regulating their
importation and interstate movement.

The Animal and Plant Health
Inspection Service (APHIS) is planning
to revise its regulations regarding the
movement of plant pests. APHIS intends
to prepare an environmental impact
statement (EIS) analyzing the potential
environmental impacts associated with
proposed regulatory requirements for
movement not only of plant pests, but
also of biological control organisms, and
associated articles.

Under the Plant Protection Act (7
U.S.C. 7701 et seq., referred to below as
the Act) the Secretary of Agriculture has
broad authority to carry out operations
or measures to detect, control, eradicate,
suppress, prevent, or retard the spread
of plant pests. Section 411(a) of the Act
provides that “no person shall import,
enter, export, or move in interstate
commerce any plant pest, unless the
importation, entry, exportation, or
movement is authorized under general
or specific permit and is in accordance
with such regulations as the Secretary
may issue to prevent the introduction of
plant pests into the United States.”
Moreover, section 412(a) of the Act
provides that the Secretary may prohibit
or restrict the importation, entry,
exportation, or movement in interstate
commerce of, among other things, any

biological control organism, if the
Secretary determines that the
prohibition or restriction is necessary to
prevent the introduction into or the
dissemination within the United States
of a plant pest or noxious weed.

Accordingly, APHIS has the authority
to regulate not only plant pests, but also
biological control organisms, noxious
weeds, and associated articles. APHIS is
therefore considering revising the
regulations to establish provisions for
the movement and environmental
release of biological control organisms
and associated articles. APHIS is also
considering revising the regulations for
the movement of soil, and establishing
regulations governing the
biocontainment facilities in which plant
pests, biological control organisms, and
associated articles are held. The impacts
associated with these changes to the
regulations will also be analyzed in a
programmatic EIS.

In addition to establishing a
regulatory framework for the movement
of new organisms and articles in a
manner that protects U.S. agriculture,
these proposed regulations would help
clarify the existing requirements for the
importation and domestic movement of
plant pests. APHIS may also consider
including within the proposed
regulations other mitigating measures
with the potential to equally reduce pest
risk. We are requesting public comment
to help us identify or confirm potential
alternatives and environmental issues
that should be examined in the EIS. We
have identified three broad alternatives
that we plan to consider in the EIS, as
follows:

® Take no action. This would be
characterized as no change in the
existing regulations that apply to the
movement of plant pests (while not
contributing to the further mitigation of
pest risk, the analysis of the no action
alternative provides a baseline and is
required by the National Environmental
Policy Act and its implementing
regulations).

® Revise requirements for movement
of plant pests consistent with the scope
of the Plant Protection Act (preferred
alternative). This would be
characterized by amendment or revision
of the plant pest regulations to also
cover biological control organisms and
associated articles. It would also include
revisions to the regulations for the
movement of soil and the establishment
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of regulations for biocontainment
facilities.

® Implement a comprehensive risk
reduction program (more expansive
regulations to address specific risk
categories). This would be characterized
as a broad risk mitigation strategy that
could involve various options such as
increased inspection, regulations
specific to a certain organism or group
of related organisms, or extensive
biocontainment requirements. While not
the preferred alternative at this time, the
risk mitigation strategy considered
within this alternative could provide the
basis at some point for future Agency
regulatory actions, either to establish a
new and more appropriate regulatory
framework for the movement of plant
pests, biological control organisms, and
associated articles, or to augment the
existing regulations with more effective
mitigation measures to address the risk
of such movement.

We will examine the potential effects
on the human environment of each
alternative. We are also interested in
comments that identify other issues that
should be examined in the EIS.
Potential issues include other new
mitigation measures, logistical
considerations, environmental
regulations and constraints, and
harmonization of regulatory efforts.

The EIS will be prepared in
accordance with: (1) The National
Environmental Policy Act of 1969, as
amended (42 U.S.C. 4321 et seq.), (2)
regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Comments regarding the proposed
scope of the EIS are welcome and will
be considered fully. When APHIS has
completed a draft EIS, a notice
announcing its availability and an
invitation to comment on it will be
published in the Federal Register.

Done in Washington, DC, this 14t» day
of October, 2009.

Kevin Shea

Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. E9-25184 Filed 10-19-09: 8:45 am]

BILLING CODE: 3410-34-S

FEDERAL ELECTION COMMISSION

11 CFR Part 100
[Notice 2009-22]
Definition of Federal Election Activity

AGENCY: Federal Election Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Election
Commission seeks comments on
proposed changes to its rules regarding
the definitions of “voter registration
activity”” and ‘‘get-out-the-vote activity”
under the Federal Election Campaign
Act 0f 1971, as amended. These
proposed changes are in response to the
decision of the U.S. Court of Appeals for
the District of Columbia Circuit in Shays
v. FEC. The Commission has made no
final decision on the issues presented in
this rulemaking. Further information is
provided in the supplementary
information that follows.

DATES: Comments must be received on
or before November 20, 2009. The
Commission will hold a hearing on
these proposed rules on Wednesday,
December 16, 2009 at 9:30 a.m. and, if
necessary, Thursday, December 17, 2009
at 9:30 a.m. Anyone wishing to testify
at the hearing must file written
comments by the due date and must
include a request to testify in the
written comments.

ADDRESSES: All comments must be in
writing, addressed to Ms. Amy L.
Rothstein, Assistant General Counsel,
and submitted in either electronic,
facsimile or hard copy form.
Commenters are strongly encouraged to
submit comments electronically to
ensure timely receipt and consideration.
Electronic comments should be sent to
FEAShays3@fec.gov. If the electronic
comments include an attachment, the
attachment must be in Adobe Acrobat
(.pdf) or Microsoft Word (.doc) format.
Faxed comments should be sent to (202)
219-3923, with hard copy follow-up.
Hard copy comments and hard copy
follow-up of faxed comments should be
sent to the Federal Election
Commission, 999 E Street, NW.,
Washington, DC 20463. All comments
must include the full name and postal
service address of the commenter or
they will not be considered. The
Commission will post comments on its
web site after the comment period ends.
The hearing will be held in the
Commission’s ninth floor meeting room,
999 E Street, NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy L. Rothstein, Assistant General
Counsel, or Attorneys Mr. David C.
Adkins or Mr. Neven F. Stipanovic, 999

E Street, NW., Washington, DC 20463,
(202) 694—1650 or (800) 424—9530.
SUPPLEMENTARY INFORMATION: The
Bipartisan Campaign Reform Act of
20021 (“BCRA”) contained extensive
and detailed amendments to the Federal
Election Campaign Act of 1971, as
amended, 2 U.S.C. 431 et seq. (“the
Act”). The Commission promulgated a
number of rules to implement BCRA,
including rules defining the terms
“voter registration activity’’ and “get-
out-the-vote activity” (“GOTV activity”)
at 11 CFR 100.24(a). The Court of
Appeals for the District of Columbia
Circuit found aspects of these rules
invalid in Shaysv. FEC, 528 F.3d 914
(D.C. Cir. 2008) (““Shays III Appeal”).
The Commission seeks comment on
proposed changes to the rules at 11 CFR
100.24 to implement the Shays III
Appeal decision.

I. Background

A. BCRA

The Act, as amended by BCRA, and
Commission regulations provide that a
State, district, or local committee of a
political party must pay for certain
“Federal election activities” with either
entirely Federal funds 2 or, in other
instances, a mix of Federal funds and
“Levin funds.” 3 See 2 U.S.C. 441i(b); 11
CFR 300.32. The Act identifies four
types of activity that are subject to these
funding restrictions, including “voter
registration activity”’—Type I Federal
election activity—and GOTV activity—
Type II Federal election activity. See 2
U.S.C. 431(20)(A)(i) and (ii); 441i(b); 11
CFR 100.24(a)(2) and (3).4

Application of BCRA’s Federal
election activity funding restrictions for
Types I and II Federal election activity
is conditioned upon the timing of the
activity. Voter registration activity (Type

1Pub. L. 107-155, 116 Stat. 81 (2002).

2“Federal funds” are funds subject to the
limitations, prohibitions, and reporting
requirements of the Act. See 11 CFR 300.2(g).

3“Levin funds” are funds raised and disbursed by
State, district, or local party committees pursuant
to certain restrictions. See 2 U.S.C. 441i(b); see also
11 CFR 300.2(i).

4In addition to GOTV activity, Type II Federal
election activity also includes ‘““voter identification”
and “generic campaign activity.” See 2 U.S.C.
431(20)(A)(ii); 11 CFR 100.24; 100.25. Types III and
IV Federal election activity are outside the scope of
this rulemaking and are not discussed. They pertain
to public communications that refer to a clearly
identified Federal candidate and promote, support,
attack or oppose a candidate for Federal office
(Type III), and services provided by an employee of
a State, district, or local committee of a political
party who spends more than 25 percent of his or
her compensated time on activities in connection
with a Federal election (Type IV). Types I and II
Federal election activity may be funded with a
combination of Federal and Levin funds; Types III
and IV Federal election activity must be funded
entirely with Federal funds.
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I), for example, constitutes Federal
election activity, and therefore is subject
to BCRA’s funding restrictions, only if it
is conducted “120 days before the date
a regularly scheduled Federal election is
held.” 2 U.S.C. 431(20)(A)(i). Similarly,
voter identification, GOTV activity, and
generic campaign activity are Federal
election activity only if they are
conducted “in connection with an
election in which a candidate for
Federal office appears on the ballot.” 2
U.S.C. 431(20)(A)(ii).

In BCRA, Congress chose to restrict
the funds that State, district, and local
party committees could use for Federal
election activity because it determined
that these activities influence Federal
elections. See 148 Cong. Rec. S2139
(daily ed. Mar. 20, 2002) (statement of
Sen. McCain) (noting, for example, that
“get-out-the-vote and voter registration
drives * * * are designed to, and do
have an unmistakable impact on both
Federal and non-Federal elections”).

Restrictions on the funding of Federal
election activity by State, district, and
local party committees are critical
because they prevent evasion of BCRA’s
restrictions on the raising and spending
of non-Federal funds by national party
committees and Federal candidates and
officeholders. See Final Rules on
Prohibited and Excessive Contributions:
Non-Federal Funds or Soft Money, 67
FR 4906465 (July 29, 2002) (‘2002
Final Rule”). Indeed, in passing BCRA’s
Federal election activity provisions,
Congress had in mind “‘the very real
danger that Federal contribution limits
could be evaded by diverting funds to
State and local parties, which then use
those funds for Federal election
activity.” See 148 Cong. Rec. S2138
(daily ed. Mar. 20, 2002) (statement of
Sen. McCain).

The Supreme Court upheld BCRA’s
Federal election activity provisions in
McConnell v. FEC, 124 S. Ct. 619, 670—
77 (2003). The Court found that non-
Federal funds given to State, district,
and local party committees could have
the same corrupting influence as non-
Federal funds given to the national
parties and therefore held that BCRA’s
Federal election activity restrictions
were justified by an important
government interest. Id. at 672—73.
Indeed, the Court held that BCRA’s
Federal election activity provisions
were likely necessary to prevent
“corrupting activity from shifting
wholesale to state committees and
thereby eviscerating [the Act].” Id. at
673.

In reaching its decision, the Court
noted that BCRA regulated only “those
contributions to State and local parties
that can be used to benefit federal

candidates directly”” and therefore
posed the greatest threat of corruption.
Id. at 673-74. As such, the Court found
BCRA'’s regulation of voter registration
activities, which “directly assist the
party’s candidates for federal office,”
and GOTYV activities, from which
Federal candidates “‘reap substantial
rewards,” to be permissible methods of
countering both corruption and the
appearance of corruption. Id. at 674; see
also id. at 675 (finding that voter
registration activities and GOTV
activities “‘confer substantial benefits on
federal candidates” and “‘the funding of
such activities creates a significant risk
of actual and apparent corruption,”
which BCRA aims to minimize).

B. Rulemakings

Although BCRA defines Federal
election activity to include ‘“‘voter
registration activity” and “GOTV
activity,” it did not specifically define
those underlying terms. See 2 U.S.C.
431(20)(A)(ii)—(iii). Accordingly, the
Commission promulgated definitions of
these terms.

1. 2002 Rulemaking

The Commission first promulgated
definitions of “voter registration
activity” and “GOTV activity” on July
29, 2002. See 2002 Final Rule, 67 FR at
49067. The 2002 Final Rule defined
“voter registration activity” as
“contacting individuals by telephone, in
person, or by other individualized
means to assist them in registering to
vote.” Id. at 49110. The Explanation and
Justification (“E&J”’) accompanying the
rule noted that the definition was
limited to “individualized contact for
the specific purpose of assisting
individuals with the process of
registering to vote.” Id. at 49067. The
Commission expressly rejected an
approach whereby mere encouragement
to register to vote would have
constituted voter registration activity.
The Commission was concerned that
taking such an approach would result in
“thousands of political committees and
grassroots organizations that merely
encouraged voting as a civic duty, who
have never been subject to Federal
regulation for such conduct, [being]
swept into the extensive reporting and
filing requirements mandated under
Federal law.” Id.

The Commission similarly defined
“GOTV activity” in 2002 as “contacting
registered voters by telephone, in
person, or by other individualized
means to assist them in engaging in the
act of voting.” Id. at 49111. In adopting
this construction, the Commission
sought to distinguish GOTV activity
from “ordinary or usual campaigning,”

to avoid ‘“‘federaliz[ing] a vast
percentage” of the campaign activity
that a State, district, or local party
committee may conduct on behalf of its
candidates. Id. at 49067. The
Commission’s definition focused on
actions directed toward registered voters
that had the particular purpose of
“assisting registered voters to take any
and all steps to get to the polls and cast
their ballots, or to vote by absentee
ballot or other means provided by law.”
Id. The definition was not intended to
cover activity aimed at “generally
increasing public support for a
candidate or decreasing public support
for an opposing candidate.” Id.

The Commission’s 2002 definition of
GOTYV activity also expressly excluded
“any communication by an association
or similar group of candidates for State
and local office or of individuals
holding State or local office if such
communication refers only to one or
more [S]tate or local candidates,” in
order to keep “State and local
candidates’ grassroots and local political
activity a question of State, not Federal,
law.” Id. The Commission declined to
read BCRA as extending ““to purely State
and local activity by State and local
candidates” and concluded that such “a
vast federalization of State and local
activity” required ‘““greater direction
from Congress.” Id.

The Commission’s 2002 definitions of
voter registration activity and GOTV
activity were challenged in Shaysv.
FEC, 337 F. Supp. 2d 28 (D.D.C. 2004)
(“Shays I District”). The district court
held that the definition of “voter
registration activity,” which required
actual assistance, was neither
inconsistent with congressional intent
nor an impermissible construction of
BCRA. See Shays I District, 337 F. Supp.
2d at 100 (applying Chevron U.S.A., Inc.
v. Natural Res. Def. Council, Inc., 467
U.S. 837 (1984)). The court further held
that the “exact parameters” of the
regulatory definition were unclear and,
therefore, it was unable to determine if
the definition ‘“‘unduly compromised”
BCRA'’s purpose. Id. Nevertheless, the
court found that the Commission’s
definition was promulgated without
adequate notice and opportunity for
comment, contrary to the
Administrative Procedure Act; see 5
U.S.C. 553, and remanded the regulation
to the Commission. See Shays I District,
337 F. Supp. 2d at 100.

The court reached similar conclusions
as to the definition of “GOTYV activity,”
holding that the definition of ‘“‘voter
registration activity,” which required
actual assistance, was neither
inconsistent with congressional intent
nor an impermissible construction of
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BCRA. Id. at 103, 105 (applying
Chevron). The court also concluded that
there was “ambiguity as to what acts are
encompassed by the regulation,” which
rendered the court unable to determine
whether the definition of “GOTV
activity” unduly compromised BCRA.
Id. at 105. As it had with the definition
of “voter registration activity,” however,
the court found that the Commission’s
definition was promulgated without
adequate notice and opportunity for
comment and remanded the regulation
to the Commission. See id. at 106.

The court also found that the
exemption from the GOTV activity
definition for communications made by
associations or groups of State or local
candidates or officeholders ran contrary
to Congress’s clearly expressed intent.
See id. at 104. However, the court found
that BCRA provided no support for such
an exemption, and it rejected all
federalism concerns raised by the
Commission in defense of the
exemption, holding that “Congress was
sensitive to federalism concerns in
drafting BCRA” and that the Supreme
Court in McConnell had rejected the
general federalism challenge brought
against BCRA’s Federal election activity
provisions. Id.

2. 2005 Rulemaking

The Commission commenced a
rulemaking in 2005 to address the
court’s concerns, rather than appeal
these aspects of Shays I District.
Following another notice and period for
comment, the Commission promulgated
definitions of “voter registration
activity” and “GOTYV activity”’ that were
substantially similar to those
promulgated in 2002. The final rules
were accompanied by an E&]J that sought
to address many of the Shays I District
court’s concerns. See Final Rules on
Definition of Federal Election Activity,
71 FR 8926, 8928 (Feb. 22, 2006) (2006
Final Rule”).

The Commission’s decision to leave
unchanged the core aspects of the
definitions of “‘voter registration
activity”” and “GOTYV activity”” was
based on its continued concern that
definitions which captured “mere
encouragement[s]”” would be “overly
broad,” were unnecessary ‘‘to effectively
implement BCRA,” and “could have an
adverse impact on grassroots political
activity.” 3 Accordingly, the 2006

5The Commission did change other aspects of the
GOTYV activity definition in response to the Shays
I District court decision. The Commission removed
from the definition of “GOTYV activity” the
exemption for communications by associations and
groups of State or local candidates or officeholders.
See 2006 Final Rule, 71 FR at 8931. The
Commission also removed from the examples of

definitions were designed to encompass
activities that actually registered
persons to vote and resulted in voters
going to the polls. Id. at 8928-29. Thus,
the Commission sought to “regulate the
funds used to influence Federal
elections” and not “incidental speech.”
Id.

The Commission noted in its 2006 E&]
that its regulations would not lead to the
circumvention of the Act precisely
because they captured “the use of non-
Federal funds for disbursements that
State, district, and local parties make for
those activities that actually register
individuals to vote.” Id. Moreover,
“many programs for widespread
encouragement of voter registration to
influence Federal elections would be
captured as public communications
under Type III [Federal election
activity].” Id. The 2006 E&J also
provided a nonexclusive list of
examples of activity that would—and
would not—constitute voter registration
activity. Id.

C. Shays Il

The revised definitions of voter
registration activity and GOTV activity
were challenged again in Shays v. FEC,
508 F. Supp. 2d. 10, 63—70 (D.D.C. 2007)
(“Shays III District”). Analyzing the
definitions of “voter registration
activity”” and “GOTV activity,” the
district court noted that the
Commission’s 2006 E&J addressed only
the most obvious instances of what
was—and was not—covered activity but
not the “vast gray area” of activities that
State and local parties may conduct and
that may benefit Federal candidates.
Shays III District, 508 F. Supp. 2d at 65,
69-70.

Regarding GOTYV activities, in
particular, the district court focused on
Advisory Opinion 2006-19, issued to
the Los Angeles County Democratic
Party Central Committee, in which the
Commission concluded that a local
party committee’s mass mailing and pre-
recorded, electronically dialed
telephone calls (“robocalls”) to the
party’s registered voters would not
constitute get-out-the-vote activity.

GOTYV activity the phrase “within 72 hours of an
election,” to clarify that the definition covered
activity conducted more than 72 hours before an
election. See id. at 8930-31.

6 The proposed communications would have been
made four or more days before the election, would
have informed recipients of the date of the election,
would have urged them to vote for local, but not
Federal, candidates, and would not have included
additional information such as the hours and
location of the individual voter’s polling place. The
Commission concluded that the communications
would provide neither actual assistance nor
sufficiently individualized assistance to constitute
GOTYV activity and that, as a result, the

The district court stated that Advisory
Opinion 2006-19 had announced a
much narrower interpretation of the
scope of GOTV activity than “might
otherwise [have been] presumed on the
face of the definition.” Id. at 69.

The district court held that the
Commission’s failure to address these
vast gray areas, and to explain whether
activities falling within them would
affect Federal elections, unduly
compromised BCRA’s purposes. Id. at
65—66, 69—70. Accordingly, the court
remanded the definitions to the
Commission. Id. at 70-71.

The court of appeals upheld the lower
court’s decision invalidating the
Commission’s definitions of “voter
registration activity” and “GOTV
activity,” although on slightly different
grounds. See Shays IIl Appeal, 528 F.3d
at 931. The court of appeals recognized
that the Commission had discretion to
promulgate definitions that left
unaddressed large gray areas of activity
and to fill them in later through
enforcement actions and the advisory
opinion process. See id.

Nevertheless, the court of appeals
held that the Commission’s definitions
of “voter registration activity” and
“GOTYV activity” were deficient because
they served to “create ‘two distinct
loopholes.”” Id. The flaws in both
definitions were: (1) the “‘assist”
requirements, which excluded efforts
that “actively encourage people to vote
or register to vote;” and (2) the
“individualized means”’ requirements,
which excluded ‘“mass communications
targeted to many people,” and had the
effect of “dramatically narrowing which
activities [were] covered” by the rules.
Id. Accordingly, the court of appeals
concluded that the definitions would
“allow the use of soft money for many
efforts that influence federal elections,”
which is directly counter to BCRA’s
purpose. Id.

The court rejected the Commission’s
justifications for the definitions—to
exclude mere exhortations from
coverage and to give clear guidance as
to the scope of the rules—because the
Commission could craft definitions that
exclude “routine or speech-ending
exhortations” and that provided clear
guidance to State, district, and local
party committees in a way that is more
consistent with BCRA. Id. at 932.
Accordingly, the court of appeals
remanded the regulations to the
Commission.

communications could be funded exclusively with
non-Federal funds.
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II. Proposed Revisions to 11 CFR
100.24(a)(2) and 100.24(a)(3)

To comply with the court’s decision
in Shays III Appeal, the Commission
proposes revising the definitions of
voter registration activity and GOTV
activity at 11 CFR 100.24(a)(2)—(3). The
Commission seeks comment on the
proposal and is particularly interested
in whether the proposed definitions
would satisfy the court’s decision in
Shays III Appeal. The Commission has
not made any final determinations
regarding which aspects of the following
proposal it will adopt in the final rule.

A. General Definitions

To comply with the Shays IIl Appeal
decision, the Commission proposes
revising the definitions of voter
registration activity and GOTV activity
at 11 CFR 100.24(a)(2) and (a)(3).
Specifically, the Commission’s proposal
would define voter registration activity
as “‘encouraging or assisting potential
voters in registering to vote” and would
define GOTYV activity as “‘encouraging or
assisting potential voters to vote.” The
Commission has not made a final
determination to adopt these general
definitions and seeks comment on them.

These proposals are intended to close
the “two distinct loopholes” in the
current definitions that were identified
by the Shays IIl Appeal court as
allowing the use of non-Federal funds in
connection with Federal elections. See
Shays III Appeal, 528 F.3d at 931-32.
The proposed definitions would
eliminate the requirement that voter
registration activity and GOTV activity
must actually assist persons in
registering to vote or in the act of voting.
Instead, the proposed definitions cover
both activities that encourage voting or
voter registration, as well as activities
that actually assist potential voters in
voting or registering to vote.

Similarly, the proposed definitions
would eliminate the requirement that
voter registration activity and GOTV
activity be conducted by
“individualized means.” The proposed
definitions cover both activities targeted
towards individual persons and
activities directed at groups of
persons—for example, mass mailings,
all electronically dialed telephone calls
(or, as they are commonly known,
“robocalls”), or radio advertisements—
so long as they encourage or assist
voting or voter registration.

The Commission seeks comment on
whether the proposed definitions
adequately address the concerns
articulated by the court in the Shays III
Appeal decision. Do they provide
sufficient guidance as to which

activities are covered and which are
not? Do the proposed definitions, in
fact, close the “two distinct loopholes”
identified by the Shays III Appeal court?
Alternatively, do the proposed
definitions cover activity that Congress
did not intend to regulate in BCRA? If
so, what specific activities would be
covered by the proposed rules that
would not have any effect on Federal
elections?

More specifically, the proposed
definition of “voter registration activity”
is intended to cover, inter alia, the
following activities: (1) Providing an
individual with a flier that reads
“Register to Vote” and that includes the
URL and address of the appropriate
State or local office handling voter
registration; (2) providing an individual
with a voter registration form and
verbally encouraging the recipient to fill
out the form and submit it to the
appropriate State or local office
handling voter registration; or (3)
mailing voter registration forms to
individuals and encouraging them, in a
cover letter, to fill out and submit the
forms in advance of the registration
deadline. Should the definition cover
such activities? What, if any, additional
activities should it cover?

Similarly, the proposed definition of
“GOTV activity” is intended to cover,
inter alia, these activities: (1) Driving a
sound truck through a neighborhood
that plays a message urging listeners to
“Vote next Tuesday at the Main Street
community center”’; (2) mailing a flier to
registered voters with the date of the
election but not the location of polling
places or their hours of operation; and
(3) making telephone calls (including
robocalls) reminding the recipient of the
times during which the polls are open
on election day. Should the proposed
definition of GOTV activity cover such
activities? What, if any, additional
activities should it cover?

What, if any, enforcement difficulties
might the proposed definitions present?

B. Examples

Each proposed definition includes a
non-exhaustive list of examples. Several
activities that would either encourage or
assist voter registration are provided at
proposed paragraphs (a)(2)(i)(A-E).
Some of the examples involve actual
assistance (“assisting individuals in
completing or filing [voter registration]
forms” and “submitting on behalf of a
potential voter a completed voter
registration form”), while others involve
encouragement of persons to register to
vote (‘“‘urging individuals to register to
vote * * *byany* * * means”).

Similarly, several activities that
would either encourage or assist persons

in voting are provided at proposed
paragraph (a)(3)(i)(A)—(B). Some
examples from the existing rule would
be retained (such as “offering to
transport, or actually transporting,
voters to the polls”) and new examples
would be added to illustrate the new
“encourage’’ component of the proposed
definition. Informing voters of the date
of an election or the times or locations
of polling locations, for example, would
constitute GOTV activity under the
proposed definition.

The Commission has not settled on
the proposed examples of voter
registration activity and GOTV activity
and seeks comments on them. By
providing these examples, does the
proposal make clear that the definitions
of voter registration activity and GOTV
activity would not require actual
assistance? Would the examples help
State, district, and local party
committees distinguish activities that
are covered under the proposed
definitions from activities that are not
covered? Do the examples clarify any
potential ambiguities in the general
definition? Are there other examples
that should be added? Should any of the
proposed examples be revised or
deleted? Finally, is it clear that the lists
of examples provided in the proposal
are not exhaustive and that each
example would, by itself, constitute
voter registration activity or GOTV
activity?

C. Exemption for “Mere Exhortations”

Although the Shays III Appeal court
required the Commission to promulgate
definitions of voter registration activity
and GOTV activity that included
encouragements to vote and to register
to vote, the court of appeals
acknowledged that it would be
permissible to exclude from the
definitions “‘routine or spontaneous
speech-ending exhortations” and “mere
exhortations * * * made at the end of
a political event or speech.” Shays III
Appeal, 528 F.3d at 932. Accordingly,
proposed 11 CFR 100.24(a)(2)(ii) and
(a)(3)(ii) recognize that “speeches” or
“events” that include exhortations to
vote or to register to vote that are
incidental to the speech or event are
exempt from the regulatory definitions
of GOTYV activity and voter registration
activity. The proposals provide
examples of the types of incidental
exhortations that would qualify under
the exemption.

The exemption would be limited to
exhortations made during a speech or at
an event, such as a rally. It would not
apply to exhortations made by any other
means or in any other forum, such as
robocalls, mailers, or television and
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radio advertisements. Further, the
proposed exemption would apply only
if an exhortation to vote or to register to
vote is incidental to the speech or event.

The Commission has not made a final
determination to adopt this exemption
and seeks comment on it. Does it
provide clear guidance as to the
activities exempted from the definitions
of voter registration activity and GOTV
activity? Do the examples make clear
what types of statements qualify as
“mere exhortations”’?

Has the Commission properly
established the scope of the proposed
exemption? Is it appropriate to limit the
exemption to cover only those
exhortations that are incidental to a
speech or event? Does this requirement
capture the type of “speech-ending”
exhortations discussed by the court in
the Shays III Appeal decision? Does the
requirement that an exhortation be
incidental to a speech or event create a
workable and enforceable standard?
How should the Commission determine
whether an exhortation is incidental to
a speech or event? Should the
Commission consider the frequency
with which a “mere exhortation” is
offered? Is there a material difference
between stating ‘“Vote next Tuesday”
once and stating it multiple times over
the course of a speech or event?

Are there other factors that the
Commission should consider in
determining whether the exemption
applies? For example, should the
spontaneity of an exhortation play a role
in making this determination, and how
would the Commission determine the
spontaneity of an exhortation? Does it
matter at what point in a speech an
exhortation is offered? Is an exhortation
offered at the end of a speech different
from one offered at the beginning or
middle of a speech?

Further, is it proper to limit
application of the exemption to
incidental exhortations made at
speeches and events, or should other
communications be included as well? If
so, what other types of activities and
communications should be covered by
the exemption? Should it cover direct
mailings, robocalls, radio and television
advertisements, and all other
“communications” that contain
incidental exhortations to vote or to
register to vote? Should the exemption
cover, for example, robocalls made a
few days before a Federal election that
detail Mayor Smith’s record and exhorts
listeners to ‘“Vote for Mayor Smith on
Election Day”’? 7 Would an exemption

7 A similar communication that urged a vote for
a Federal candidate would be Type III Federal
election activity, see 11 CFR 100.24(b)(3), and

that included these types of
communications be consistent with the
court’s opinion in Shays III Appeal?

Does the medium in which a
statement is made affect whether it is a
“mere exhortation” at all? Are scripted
communications incapable of
containing incidental exhortations? In
other words, are scripted exhortations to
vote or to register to vote the types of
communications which the Shays III
Appeal court was referring to in its
opinion? If the exemption is expanded
to cover exhortations made in other
media, how could the Commission
determine if they were incidental?
Would such a determination be made by
examining the proportion of space or
time devoted to the exhortation in
relation to the rest of the
communication? See, e.g., 11 CFR 106.1
(requiring that payments for
communications discussing multiple
Federal or non-Federal candidates be
attributed to each candidate based on
the time or space devoted to each one).
Would the Commission have to
establish threshold percentages that
defined whether an exhortation was, in
fact, incidental to a communication?

How would the proposed general
definitions of “voter registration
activity” and “GOTYV activity” be
affected by altering the scope of the
exemption? Would the examples in
proposed paragraphs (a)(2)(i)(A)—(E) and
(a)(3)(1)(A)—(B) need to be revised if the
Commission adopted a broader
exemption? Would allowing a broader
exemption potentially allow
communications that affect Federal
elections to be funded with non-Federal
funds, contrary to BCRA’s purpose?

This exemption is not intended to
inoculate speeches or events that
otherwise would meet the proposed
definitions of “voter registration
activity” or “GOTYV activity.” For
example, a speech given 60 days before
an election that provides listeners with
information on how to register to vote
would constitute Federal election
activity even if it also contains an
exhortation to register to vote (such as
“Register and make your voice heard!”).
Should the Commission make this
limitation explicit in the rule itself?
Without an explicit limitation, could the
general exemption be interpreted as
applying to voter registration activity or
GOTYV activity for reasons other than
their inclusion of an exhortation?
Would adding an explicit limitation be
helpful or would it be redundant and
therefore unnecessary?

would be subject to BCRA’s funding restrictions for
that reason, regardless of whether the activity was
also deemed to be GOTV activity.

D. Exclusion of Public Communications
Relating to State and Local Elections

Finally, proposed 11 CFR
100.24(a)(3)(iii) excludes from the
definition of “GOTV activity” a “public
communication that refers solely to one
or more clearly identified candidates for
State or local office and notes the date
of the election.” The proposal under
consideration, if adopted, would ensure
that the expansion of the GOTV activity
definition, which is required by the
Shays III Appeal court, does not, in
effect, render meaningless the statutory
definition of “Federal election activity,”
which specifically does not include
amounts disbursed or expended for “a
public communication that refers solely
to a clearly identified candidate for
State or local office, if the
communication is not a Federal election
activity described in subparagraph (A)(i)
or (ii).” 2 U.S.C. 431(20)(B)@i); 11 CFR
100.24(c)(1).

The Commission has not made a final
determination to adopt the proposed
exclusion and seeks comment on it.
Does the proposed exclusion correctly
implement the statutory definition? Is
the proposed exclusion necessary to
ensure that the expansion of the
definition of “GOTYV activity”” does not
render meaningless the exclusion for
communications that refer solely to non-
Federal candidates? Is it necessary to
ensure that the Commission does not
federalize purely State and local
campaign activity?

Conversely, would the proposed
provision exclude from regulation the
types of activities from which “federal
candidates reap substantial rewards”’?
See McConnell, 124 S. Ct. at 168.
Similarly, is the proposed exclusion
materially different from the exception
for associations of State and local
candidates that was included in the
Commission’s first definition of GOTV
activities and that was invalidated by
the district court in the Shays I District
decision? See Shays I District, 337 F.
Supp. 2d at 102-03; see also discussion
above in part .B-C.

E. Other Issues

In Shays III Appeal, the court of
appeals cited Advisory Opinion 2006—
19 (Los Angeles County Democratic
Party Central), in which the
Commission concluded that letters and
pre-recorded telephone calls
encouraging certain Democrats to vote
in an upcoming local election did not
count as GOTYV activity, in part, because
the communications did not provide
individualized assistance to voters. See
Shays III Appeal, 528 F.3d at 932. The
court held that this overly restrictive
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definition of GOTV activity was
contrary to the statute. See id. The court
did not address, however, whether
communications made solely in
connection with a non-Federal election
may be excluded from the definition of
GOTYV activity or Federal election
activity.

In light of the Shays III Appeal
decision and the definitions proposed
above, must the Commission explicitly
supersede, in whole or in part, Advisory
Opinion 2006-197 If so, should the
Commission, either in its E&J or in the
regulation explicitly address the
circumstances involved with that
advisory opinion? For example, should
the E&J or final regulation acknowledge
explicitly that communications made
four or more days before an election are
“GOTV activity” if they encourage or
assist individuals in voting, provided
that neither of the proposed exclusions
at 11 CFR 100.24(a)(3)(iii) (State and
local elections) or 11 CFR 100.24(c)(5)
(voter identification or GOTV activity
solely in connection with a non-Federal
election; see above)—if adopted—is
met? What other aspects of that advisory
opinion should be addressed in a
similarly explicit manner?

II1. Voter Identification and GOTV
Activity in Connection With a Non-
Federal Election

A. Background

BCRA limits regulation of Type I FEA
to activities that are conducted “in
connection with an election in which a
candidate for Federal office appears on
the ballot.” See 2 U.S.C. 441i(b)(1);
431(20)(A)(ii). In 2002, the Commission
defined “in connection with an election
in which a candidate for Federal office
appears on the ballot” generally to mean
the period of time beginning on the
earliest filing deadline for access to the
primary election ballot for Federal
candidates in each particular State, and
ending on the date of the general
election, up to and including any runoff
date. See 11 CFR 100.24(a)(1)(i). For
States not holding a primary election,
the covered period began on January 1
of each even-numbered year. Id. For
special elections in which Federal
candidates were on the ballot, the
period was deemed to begin when the
date of the special election was set and
to end on the date of the special
election. See 11 CFR 100.24(a)(1)(ii).

This definition did not, however,
account for municipalities, counties,
and States that conducted separate, non-
Federal elections within the “in
connection with an election” time
windows. As such, Type II Federal
election activities conducted in

connection with these non-Federal
elections were subject to BCRA’s
restrictions. Therefore, in 2006, the
Commission adopted an Interim Final
Rule that revised the definition of “in
connection with an election in which a
candidate for Federal office appears on
the ballot” to exclude purely non-
Federal voter identification and GOTV
activity. See Interim Final Rule on
Definition of Federal Election Activity,
71 FR 14357 (Mar. 22, 2006) (“Interim
Final Rule”).

The Interim Final Rule added new
paragraph (a)(1)(iii) to 11 CFR 100.24 to
exclude voter identification or GOTV
activities that were “in connection with
a non-Federal election that is held on a
date separate from a date of any Federal
election” and that refers exclusively to:
(1) Non-Federal candidates participating
in the non-Federal election, provided
the non-Federal candidates are not also
Federal candidates; (2) ballot referenda
or initiatives scheduled for the date of
the non-Federal election; or (3) the date,
polling hours and locations of the non-
Federal election. See 11 CFR
100.24(a)(1)(iii)(A)(1)—(3); Interim Final
Rule, 71 FR at 14359-60. By its own
terms, the provision expired on
September 1, 2007. See 11 CFR
100.24(a)(1)(iii)(B); Interim Final Rule at
14358.

B. Proposal

The Commission is considering
adding 11 CFR 100.24(c)(5), which
would exclude from the definition of
“Federal election activity’”” any voter
identification activities or GOTV
activities that are “solely in connection
with a non-Federal election held on a
date separate from any Federal
election.” For example, a GOTV
program offering to transport voters to
the polls on the day of an exclusively
non-Federal election would be eligible
for the proposed exclusion. However, a
voter identification program collecting
information about voters’ preferences in
both a non-Federal election in March
and a Federal primary in April would
not qualify, since such a program would
not be “solely in connection with a non-
Federal election.” This proposal largely
tracks the Interim Final Rule, although,
as proposed here, it would be located in
a different paragraph within 11 CFR
100.24.

The proposed rule under
consideration is based on the premise
that voter identification and GOTV
activity for non-Federal elections held
on a different date from any Federal
election will have no effect on
subsequent Federal elections. The
Commission seeks comments, especially
in the form of empirical data, on

whether voter identification and GOTV
efforts in connection with a non-Federal
election have any meaningful effect on
voter turnout in a subsequent Federal
election, or otherwise confer benefits on
Federal candidates. For example, if a
GOTV communication provides the date
of a non-Federal election and offers
transportation to voters for such a non-
Federal election, what effect, if any,
would such activity have on a Federal
election held on a separate date, that is
weeks or months later?

The proposed exclusion would be
narrowly drawn and not apply to
activities that are also in connection
with a Federal election. To that end, the
Commission seeks comment on whether
the exclusion should take into account
the proximity of the next Federal
election. For example, should the rule
distinguish between situations where
the next Federal election is only six
days later, as opposed to six months?
How much time should pass between a
Federal and State or local election to
ensure activities associated with the
State or local election have no affect on
the Federal one? Should the time
required to pass be different for voter
identification activity than it is for
GOTV activity?

Additionally, many states currently
allow voters to cast a ballot, either in
person or by mail, prior to Election
Day—a process known generally as
“early voting.” See U.S. Election
Assistance Comm’n, A Voter’s Guide to
Federal Elections 5 (2008), available at
http://www.eac.gov/voter/voter/a-voters-
guide-to-federal-elections/
attachment download/file. However,
the exclusion in proposed section
100.24(c)(5) distinguishes excluded
local activity, in part, based on whether
the dates of Federal and non-Federal
elections coincide. The Commission
seeks comment on whether early voting
affects the relevance of the dates on
which elections are held. Do the early
voting periods for Federal elections
overlap with the dates of State and local
elections or State and local early voting
periods? Can early voters cast ballots at
the same time for both Federal and State
or local elections when the actual date
of those elections do not coincide? How
does GOTYV activity for early voting in
non-Federal elections affect turnout and
voting patterns for early voting in
Federal elections? The Commission
particularly welcomes comments in the
form of empirical data.

The proposed exclusion further
requires that voter identification or
GOTYV activity refer exclusively to non-
Federal candidates participating in the
non-Federal election (provided that the
non-Federal candidates are not also
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Federal candidates); ballot referenda or
initiatives scheduled for the date of the
non-Federal election; or the date,
polling hours, and locations of the non-
Federal election. These limitations are
intended to ensure that the only activity
excluded from the definition of “Federal
election activity” is solely in connection
with a non-Federal election.

To effectuate this intention better, the
Commission invites comments on any
changes that it should make to proposed
11 CFR 100.24(c)(5). Do the proposal’s
limitations ensure that the exclusion
covers only non-Federal activity? The
Commission seeks comment on whether
proposed 11 CFR 100.24(c)(5) excludes
“purely non-Federal” activities. Is the
proposed exclusion consistent with
congressional intent?

Finally, the current proposal is
different from previous Commission
approaches to this issue. In the Interim
Final Rule, and subsequently in a Notice
of Proposed Rulemaking,8 the
Commission had proposed excluding
non-Federal voter identification and
GOTV activity from regulation by
amending the definition of “in
connection with an election in which a
candidate for Federal office appears on
the ballot.” The current proposal would
instead address non-Federal elections
by adding a new exclusion to the
definition of “Federal election activity”
at 11 CFR 100.24(c)(5). Would this
approach have a different effect from the
approach in the Interim Final Rule and
the NPRM, and if so, should the
Commission adopt the prior approach or
the proposed approach? Does the
Commission have the authority to add
this provision, even though it is not
expressly provided for in the statutory
text? Alternatively, does the statute’s
definition of Federal election activity at
2 U.S.C. 431(20)(A), which does not
include the type of activities described
under proposed 11 CFR 100.24(c)(5),
permit this provision?

Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The Commission certifies that the
attached proposed rule, if promulgated,
would not have a significant economic
impact on a substantial number of small
entities. The basis for this certification
is that this proposed rule would affect
State, district, and local party
committees, which are not “small
entities” as defined in 5 U.S.C. 601. The
term ‘“‘small entities”” includes not-for-
profit enterprises that are ““small

8 See Notice of Proposed Rulemaking on Federal
Election Activity and Non-Federal Elections, 72 FR
31473 (June 7, 2007).

organizations” under 5 U.S.C. 601(4)
and 601(6). State, district, and local
party committees are not-for-profit
enterprises, but they are not ““small
organizations” under 5 U.S.C. 601(4)
because they are not independently
owned and operated and are not
dominant in their field. 5 U.S.C. 601(4).
State political party committees are not
independently owned and operated
because they are not financed and
controlled by a small identifiable group
of individuals, and they are affiliated
with the larger national political party
organizations. In addition, the State
political party committees representing
the Democratic and Republican parties
have a major controlling influence
within the political arena of their States
and are thus dominant in their field.
District and local party committees are
generally considered affiliated with the
State committees and need not be
considered separately. To the extent that
any State party committees representing
minor political parties might be
considered ‘“‘small organizations,” the
number affected by this proposed rule is
not substantial.

List of Subjects in 11 CFR Part 100

Elections.

For the reasons set out in the
preamble, subchapter A of chapter 1 of
title 11 of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 100—SCOPE AND DEFINITIONS
(2 U.S.C. 431)

1. The authority citation for 11 CFR
part 100 continues to read as follows:

Authority: 2 U.S.C. 431, 434, and
438(a)(8).

2. Section 100.24 is amended by
removing paragraph (a)(1)(iii), by
revising paragraphs (a)(2) and (a)(3), and
by adding paragraph (c)(5) to read as
follows:

§100.24 Federal election activity (2 U.S.C.
431(20)).

(a] * * %

(2) Voter registration activity means
encouraging or assisting potential voters
in registering to vote.

(i) Except as provided in paragraph
(a)(2)(ii) of this section, voter
registration activity includes, but is not
limited to, any of the following:

(A) Urging, whether by mail
(including direct mail), in person, by
telephone (including robocalls), or by
any other means, potential voters to
register to vote;

(B) Preparing and distributing
information about registration and
voting;

(C) Distributing voter registration
forms or instructions to potential voters;

(D) Answering questions about how to
complete or file a voter registration
form, or assisting potential voters in
completing or filing such forms; or

(E) Submitting a completed voter
registration form on behalf of a potential
voter.

(ii) A speech or event is not voter
registration activity solely because it
includes an exhortation to register to
vote that is incidental to the speech or
event, such as:

(A) “Register and make your voice
heard”;

(B) “Don’t forget to register to vote”’;

(C) “Register by September 5th”’; or

(D) “Don’t forget to register to vote by
next Wednesday.”

(3) Get-out-the-vote activity means
encouraging or assisting potential voters
to vote.

(i) Except as provided in paragraph
(a)(3)(ii) of this section, get-out-the-vote
activity includes, but is not limited to,
any of the following:

(A) Informing potential voters,
whether by mail (including direct mail),
in person, by telephone (including
robocalls), or by any other means, about:

(1) The date of an election;

(2) Times when polling places are
open;

(3) The location of particular polling
places;

(4) Early voting or voting by absentee
ballot; or

(B) Offering to transport, or actually
transporting, potential voters to the
polls.

(ii) A speech or event is not get-out-
the-vote activity solely because it
includes an exhortation to vote that is
incidental to the speech or event, such
as:

(A) “Your vote is very important”’;

(B) “Don’t forget to vote”;

(C) “Don’t forget to vote on November
4th”’; or

(D) “Your vote is very important next
Tuesday.”

(iii) Get-out-the-vote activity does not
include a public communication that
refers solely to one or more clearly
identified candidates for State or local
office, but does not refer to a clearly
identified Federal candidate, and notes
the date of the election, such as:

(A) A broadcast advertisement stating
“Vote Smith for mayor on November
4th”’; or

(B) A mailer sent to at least 500
persons stating “Get out and show your
support for State Delegate Jones next
Tuesday.”

* * * * *

(C)* L
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(5) Voter identification or get-out-the-
vote activity that is solely in connection
with a non-Federal election that is held
on a date on which no Federal election
is held and that refers exclusively to:

(i) Non-Federal candidates
participating in the non-Federal
election, provided the non-Federal
candidates are not also Federal
candidates;

(ii) Ballot referenda or initiatives
scheduled for the date of the non-
Federal election; or

(iii) The date, polling hours and
locations of the non-Federal election.

Dated: October 14, 2009.
On behalf of the Commission.
Steven T. Walther,
Chairman, Federal Election Commission.
[FR Doc. E9-25107 Filed 10-19-09; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0543; Airspace
Docket No. 09-ACE-9]

Proposed Amendment of Class D
Airspace; St Louis, MO

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class D airspace at St Louis, MO.
Additional controlled airspace is
necessary to accommodate new
Standard Instrument Approach
Procedures (SIAPs) at Spirit of St Louis
Airport, St Louis, MO. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rules (IFR) operations for SIAPs at
Spirit of St Louis Airport.

DATES: 0901 UTC. Comments must be
received on or before December 4, 2009.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2009-
0543/Airspace Docket No. 09—ACE-9, at
the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through

Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-0543/Airspace
Docket No. 09—ACE-9.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration (FAA), Office of Air
Traffic Airspace Management, ATA-
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should contact the FAA’s
Office of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by adding additional Class
D airspace extending upward from the
surface to and including 3000 feet MSL
for SIAPs operations at Spirit of St Louis
Airport, St Louis, MO. Controlled
airspace is needed for the safety and
management of IFR operations at the
airport.

Class D airspace areas are published
in Paragraph 5000 of FAA Order
7400.9T, signed August 27, 2009, and
effective September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would add
additional controlled airspace at Spirit
of St Louis Airport, St Louis, MO.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
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proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009, is
amended as follows:

Paragraph 5000 Class D Airspace

* * * * *

ACEMOD St. Louis, Spirit of St. Louis
Airport, MO [Amended]

St. Louis, Spirit of St. Louis Airport, MO.
(Lat. 38°39'44” N., long. 90°3907” W.)
That airspace extending upward from the

surface to and including 3,000 feet MSL

within a 4.3-mile radius of Spirit of St. Louis

Airport, and within 1 mile each side of the

258° bearing from the airport extending from

the 4.3-mile radius to 4.6 miles west of the
airport, excluding that airspace within the St.

Louis, MO Class B airspace area. This Class

D airspace area is effective during the

specific dates and times established in

advance by a Notice to Airmen. The effective
dates and times will thereafter be
continuously published in the Airport/

Facility Directory.

* * * * *

Issued in Fort Worth, TX, on October 9,
2009.

Walter L. Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. E9—25094 Filed 10—19-09; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 09-2198; MB Docket No. 09-170; RM—
11567]

Television Broadcasting Services; Fort
Myers, FL

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed by Fort
Myers Broadcasting Company
(“FMBC”), the licensee of WINK-TV,

channel 9, Fort Myers, Florida. FMBC
requests the substitution of channel 50
for channel 9 at Fort Myers.

DATES: Comments must be filed on or
before November 4, 2009, and reply
comments on or before November 16,
2009.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve counsel for petitioner as follows:
Joseph A. Belisle, Esq., Leibowitz &
Associates, PA, 4400 Biscayne
Boulevard, Suite 800, Miami, FL 33137.
FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk,
adrienne.denysyk@fcc.gov, Media
Bureau, (202) 418-1600.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
09-170, adopted October 8, 2009, and
released October 9, 2009. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II,
CY-A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800—-478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fcc504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court

review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622(i) [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Florida, is amended by adding
channel 50 and removing channel 9 at
Fort Myers.

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9—25229 Filed 10-19-09; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 09-2180; MB Docket No. 09—178; RM-
11571]

Television Broadcasting Services;
Cincinnati, OH

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed by
Scripps Howard Broadcasting Company
(“SHBC”), the licensee of WCPO-TV,
channel 10, Cincinnati, Ohio. SHBC
requests the substitution of channel 22
for channel 10 at Cincinnati.

DATES: Comments must be filed on or
before November 4, 2009, and reply
comments on or before November 16,
2009.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
445 12th Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
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serve counsel for petitioner as follows:
Kenneth C. Howard Jr., Esq., Baker &
Hostetler LLP, 1050 Connecticut Ave.,
NW., Suite 1100, Washington, DC
20036.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk,
adrienne.denysyk@fcc.gov, Media
Bureau, (202) 418—-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
09-178, adopted October 6, 2009, and
released October 7, 2009. The full text
of this document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals 1II,
CY-A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
www.fcc.gov/cgb/ecfs/). (Documents
will be available electronically in ASCII,
Word 97, and/or Adobe Acrobat.) This
document may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800-478-3160 or via e-mail http://
www.BCPIWEB.com. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY). This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden “for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Television, Television broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Ohio, is amended by adding
channel 22 and removing channel 10 at
Cincinnati.

Federal Communications Commission.
Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. E9-25236 Filed 10-19-09; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223
[Docket No. 0909171277-91322-01]
RIN 0648-XR74

Endangered and Threatened Wildlife
and Plants; Proposed Threatened and
Not Warranted Status for Distinct
Population Segments of the Spotted
Seal

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; 12-month

petition finding; status review, request
for comments

SUMMARY: We, NMFS, have completed a
comprehensive status review of the
spotted seal (Phoca largha) under the
Endangered Species Act (ESA). Based
on the findings from the status review
and consideration of the factors
affecting this species, we conclude the
spotted seal exists as three (3) distinct
population segments (DPS) within the
North Pacific Ocean. These are the
southern, Okhotsk, and Bering DPSs.
Based on consideration of information
presented in the Status Review, an
analysis of the extinction risk
probabilities for each of these DPSs, and
assessment of the factors in section

4(a)(1) of the ESA, we have determined
the southern DPS is likely to become
endangered throughout all or a
significant portion of its range in the
foreseeable future, and should be listed
as a threatened species. The Okhotsk
and Bering Sea DPSs are not in danger
of extinction nor likely to become
endangered throughout all or a
significant portion of their ranges in the
foreseeable future. Accordingly, we are
now issuing a proposed rule to list the
southern DPS of the spotted seal as a
threatened species. No listing action is
proposed for the Okhotsk and Bering
Sea DPSs. Because the southern DPS
occurs outside the United States, no
critical habitat can be designated. We
request comments and information
related to this proposed rule and
finding.

DATES: Comments and information
regarding this proposed rule must be
received by close of business on
December 21, 2009. Requests for public
hearings must be made in writing and
received by December 4, 2009. Notice of
the location and time of any such
hearing will be published in the Federal
Register not less than 15 days before the
hearing is held.

ADDRESSES: Send comments to Kaja
Brix, Assistant Regional Administrator,
Protected Resources, Alaska Region,
NMFS, ATTN: Ellen Sebastian. You may
submit comments, identified by ‘“RIN
0648—XR74” by any one of the following
methods:

¢ Electronic submissions: Submit all
electronic public comments via the
Federal Rulemaking Portal website at
http://www.regulations.gov.

e Mail: P.O. Box 21668, Juneau, AK,
99802-1668

e Fax: 907-586-7557

e Hand deliver to the Federal
Building: 709 West 9th Street, Room
420A, Juneau, Alaska

INSTRUCTIONS: All comments
received are a part of the public record
and generally will be posted to http://
www.regulations.gov without change.
All Personal Identifying Information
(e.g., name, address) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information. We will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, WordPerfect, or Adobe portable
document file (PDF) format only.

The proposed rule, maps, status
review, and other materials relating to
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this proposal can be found on our Web
site at: http://www.fakr.noaa.gov/

FOR FURTHER INFORMATION CONTACT: Kaja
Brix, NMFS Alaska Region, (907) 586—

7235; or Marta Nammack, NMFS, Office
of Protected Resources, (301) 713—1401.

SUPPLEMENTARY INFORMATION:

Background

On May 28, 2008, we received a
petition from the Center for Biological
Diversity to list the spotted seal as a
threatened or endangered species under
the ESA, primarily due to concern about
threats to this species’ habitat from
climate warming and loss of sea ice. The
Petitioner also requested that critical
habitat be designated for spotted seals
concurrent with listing under the ESA.
Section 4(b)(3)(B) of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.) requires that when
a petition to revise the List of
Endangered and Threatened Wildlife
and Plants is found to present
substantial scientific and commercial
information, we must make a finding on
whether the petitioned action is (a) not
warranted, (b) warranted, or (c)
warranted but precluded from
immediate proposal by other pending
proposals of higher priority. This
finding is to be made within one year
of the date the petition was received,
and the finding is to be published
promptly in the Federal Register.

After reviewing the petition, the
literature cited in the petition, and other
literature and information available in
our files, we found that the petition met
the requirements of the regulations
under 50 CFR 424.14(b)(2) and
determined that the petition presented
substantial information indicating that
the petitioned action may be warranted.
This finding was published on
September 4, 2008 (73 FR 16617). At
that time, we commenced a status
review of spotted seals and solicited
information pertaining to the species.

On September 8, 2009, the Center for
Biological Diversity filed a lawsuit in
the U.S. District Court for the District of
Columbia alleging that we failed to
make the requisite 12-month finding on
its petition to list the spotted seal.
Subsequently, the Court entered a
settlement agreement under which
NMFS agreed to finalize the status
review and submit this 12-month
finding to the Office of the Federal
Register by October 15, 2009.

The status review is a compilation of
the best available information
concerning the status of spotted seals,
including the past, present, and future
threats to this species. The Biological
Review Team (BRT) which conducted

the status review was composed of
expert marine mammal biologists and
climate scientists from NOAA’s Alaska
Fisheries Science Center and Pacific
Marine Environmental Lab.

ESA Statutory, Regulatory, and Policy
Provisions

There were two key tasks associated
with conducting the ESA status review.
The first was to delineate the taxonomic
group under consideration; the second
was to conduct an extinction risk
assessment to determine whether the
petitioned species is threatened or
endangered. The ESA defines the term
endangered species as “‘any species
which is in danger of extinction
throughout all or a significant portion of
its range.” The term threatened species
is defined as “any species which is
likely to become endangered within the
foreseeable future throughout all or a
significant portion of its range.” For this
status review, we endeavored to assess
the threats to the species to the extent
such threats can be forecast into the
future, keeping in mind that there is
greater uncertainty the farther out the
analysis extends. The potential
consequences of the key threat of
climate change have been projected
through both 2050 and the end of the
21st century, though under widely-
varying assumptions. The status review
considered the climate projections
through the end of the 21st-century in
assessing the threats stemming from
climate change, noting that there was
less variation in the time period up to
2050 compared to the period between
2050 and 2100. NMFS used a similar
approach to assess the extinction risks
from other threats. While this review
extended the climate modeling farther
into the future than the one conducted
during the ribbon seal status review, the
two reviews’ respective approaches are
consistent; NMFS has not determined
here that 2100 constitutes “the
foreseeable future.” There is too much
variability beyond 2050 to make that
determination.

To be considered for listing under the
ESA, a group of organisms must
constitute a “species”, which according
to the ESA includes “any subspecies of
fish or wildlife or plants, and any
distinct population segment of any
species of vertebrate fish or wildlife
which interbreeds when mature”. The
term ‘““distinct population segment”
(DPS) is not commonly used in
scientific discourse, so the USFWS and
NMEFS developed the “Policy Regarding
the Recognition of Distinct Vertebrate
Population Segments Under the
Endangered Species Act” to provide a
consistent interpretation of this term for

the purposes of listing, delisting, and
reclassifying vertebrates under the ESA
(61 FR 4722; February 7, 1996). We
describe and use this policy below to
guide our determination of whether
DPSs exist for this species.

Because there is little or no
information to support a quantitative
assessment of the primary threats to
spotted seals, our risk assessment was
primarily qualitative and based upon
expert opinion of the BRT members.
This is a common procedure we have
used in numerous other ESA listing
determinations (e.g., Pacific salmon,
rockfishes, etc).

Basic Species Biology

A review of the life history and
ecology of the spotted seal is presented
in the Status Review (Boveng et al.,
2009). The spotted seal (also known as
the largha seal) is a close relative of the
harbor seal (Phoca vitulina). Spotted
seals are associated with ice during the
spring breeding season. From March
through May, spotted seals are
principally found within the frontal
zone of sea ice in the Bering Sea, Sea of
Okhotsk, and Japan Sea. The spotted
seal’s coat is usually a light-colored
background with dark gray and black
spots scattered quite densely on the
body. Little information is published on
the biological characteristics of spotted
seal populations. Spotted seals have a
lifespan of about 30 - 35 years. They
become sexually mature at 3 - 5 years
of age, varying over regions and time,
and adult females usually give birth
every year to a single pup which is
nursed for 2 - 4 weeks and then
abandoned to fend for itself.

Spotted seals are widely distributed
on the continental shelf of the Beaufort,
Chukchi, southeastern East Siberian,
Bering and Okhotsk seas, and to the
south throughout the Sea of Japan and
into the northern Yellow Sea. Their
range extends over about 40 degrees of
latitude from Point Barrow, Alaska in
the north (~71 N.) to the Yangtse River,
China in the south (~31 N.). The
distribution of spotted seals is
seasonally related to specific life history
events that can be broadly divided into
two periods: late-fall through spring,
when whelping, nursing, breeding, and
molting all take place in association
with the presence of sea ice on which
the seals haul out, and summer through
fall, when the sea ice has melted and
spotted seals remain closer to shore to
use land for hauling out.

The timing of the formation and
persistence of sea ice, and thus the
spotted seals use of sea ice habitat,
roughly varies with latitude throughout
the species’ range. Typically, life history
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functions such as molting, breeding, and
whelping occur later in the year at
higher latitudes.

From late fall through spring, spotted
seal habitat-use is closely associated
with the distribution and characteristics
of seasonal sea ice. The ice provides a
dry platform away from land predators
during the whelping, nursing, breeding,
and molting periods. When sea ice
begins to form in the fall, spotted seals
start to occupy it immediately,
concentrating in large numbers on the
early ice that forms near river mouths
and estuaries. In winter, as the ice
thickens and becomes shorefast along
the coasts, spotted seals move seaward
to areas near the ice front with broken
ice floes. Spotted seals can only make
and maintain holes in fairly thin ice and
have been known to travel 10 km or
more over solid ice in search of cracks
or open patches of water. Spotted seals
usually avoid very dense, compacted ice
and stay near the ice front. Recent
research has also shown that, unlike
spotted seals in more northerly
latitudes, a portion of spotted seals in
the Peter the Great Bay and the northern
Yellow Sea use shore lands as haul-out
sites for whelping, nursing, breeding,
and molting (Wang, 1986; Trukhin,
2005; Nesterenko and Katin; 2008;
Nesterenko and Katin, 2009). Spotted
seal terrestrial haul-out sites are usually
remote and located on isolated mud,
sand, or gravel beaches, or on rocks
close to shore.

Spotted seals appear to be generalist
feeders with a varied diet. Most studies
have found that fishes are spotted seals’
primary prey. Diet and regional and
seasonal differences in foods of spotted
seals are related to the seasonal
distribution and abundance of their
principal prey species.

Species Delineation

Under our DPS policy (61 FR 4722;
February 7, 1996), three elements are
considered in a decision regarding the
status of a possible DPS as endangered
or threatened under the ESA. These are:
(1) “Discreteness of the population
segment in relation to the remainder of
the species to which it belongs, (2) The
significance of the population segment
to the species to which it belongs, and,
(3) The population segment’s
conservation status in relation to the
Act’s standards for listing (i.e., is the
population segment, when treated as if
it were a species, endangered or
threatened?).

Discreteness: A population segment of
a vertebrate species may be considered
discrete if it satisfies either one of the
following conditions: (1) It is markedly
separated from other populations of the

same taxon as a consequence of
physical, physiological, ecological, or
behavioral factors. Quantitative
measures of genetic or morphological
discontinuity may provide evidence of
this separation, (2) It is delimited by
international governmental boundaries
within which differences in control of
exploitation, management of habitat,
conservation status, or regulatory
mechanisms exist that are significant in
light of section 4(a)(1)(D) of the Act.

Significance: If a population segment
is considered discrete under one or
more of the above conditions, its
biological and ecological significance
will then be considered in light of
Congressional guidance (see Senate
Report 151, 96th Congress, 1st Session)
that the authority to list DPSs be used
»’ sparingly” while encouraging the
conservation of genetic diversity. In
carrying out this examination, the
Services will consider available
scientific evidence of the discrete
population segment’s importance to the
taxon to which it belongs. This
consideration may include, but is not
limited to, the following: (1) Persistence
of the discrete population segment in an
ecological setting unusual or unique for
the taxon, (2) Evidence that loss of the
discrete population segment would
result in a significant gap in the range
of a taxon, (3) Evidence that the discrete
population segment represents the only
surviving natural occurrence of a taxon
that may be more abundant elsewhere as
an introduced population outside its
historic range, or (4) Evidence that the
discrete population segment differs
markedly from other populations of the
species in its genetic characteristics.
Because precise circumstances are likely
to vary considerably from case to case,
it is not possible to describe
prospectively all the classes of
information that might bear on the
biological and ecological importance of
a discrete population segment.

Status: If a population segment is
discrete and significant (i.e., itis a
distinct population segment) its
evaluation for endangered or threatened
status will be based on the Act’s
definitions of those terms and a review
of the factors enumerated in section
4(a). It may be appropriate to assign
different classifications to different
DPSs of the same vertebrate taxon” (61
FR 4722; February 2, 1996).

Evaluation of Discreteness

A variety of evidence exists that is
relevant to whether DPSs exist in
spotted seals. Below we consider
evidence from breeding concentrations,
geographic barriers, breeding site
fidelity, and genetics.

Eight areas of spotted seal breeding
concentrations have been identified in
the species’ range (Figure 1). All are in
the southern margins of the seasonally
ice covered portions of the range.. The
extent to which these areas are actually
separated by gaps in the breeding
distribution, at least in the Bering Sea,
is not clear. Spotted seals are known to
undertake foraging trips and seasonal
movements of greater than 1000 km,
easily sufficient to travel between
adjacent breeding areas. Given this
capability for long distance movements,
only very large geographical barriers
would have the potential for
maintaining any discreteness that there
may be between adjacent breeding
concentrations. Distances between the
Bering Sea breeding concentrations and
the nearest Okhotsk Sea breeding
concentrations are large relative to the
distances between adjacent breeding
concentrations within each of these
seas, due to the great southerly extent of
the Kamchatka Peninsula.

It is not known whether the peninsula
may be a physical obstacle to capable
travelers like spotted seals. Nonetheless,
spotted seals have habits that may cause
the Kamchatka Peninsula to be an
effective barrier between Bering Sea and
Sea of Okhotsk breeding concentrations.
The seals’ affinity for ice during winter,
combined with the fact that the seasonal
ice does not extend south to the tip of
the peninsula, may help to confine
spotted seals to their respective sea
basins. They follow the ice front as it
grows and expands to the south in
autumn. In the Bering Sea, they make
extensive east-west movements during
the ice-covered period. But, they are not
known to move extensively out of the
ice field, or off of the continental shelf,
at least in the Bering Sea. Therefore, the
typical annual pattern would seem to be
one of moving south and offshore as the
ice forms, staying in the ice during the
ice covered period, then moving back to
the north and toward shore with the
spring ice retreat. If this scenario is
correct, and unless long-distance
movements were undertaken during the
period of extensive ice cover, the seals
would be unlikely to disperse between
the two seas. Most of the range of the
species occurs in cold, seasonally ice
covered, sub-Arctic waters, without
conspicuous intrusions of warm water
or conditions that would pose potential
physiological barriers. There is,
however, a considerable climatic
difference from the southern to the
northern extremes of the species’ range.

Recognizing that factors causing
differentiation of populations—
especially behavioral factors—may be
inconspicuous, the most reliable
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information is likely to come from
quantitative measures of genetic or
morphological discontinuities. An
important behavioral factor in
maintaining separation of populations is
natal philopatry, the tendency to
reproduce in the same area as one’s
birthplace. Because long-term tracking
of individual spotted seals has not been
practical or feasible, evidence for natal
philopatry must be sought indirectly, for
example, by analysis of genotypic
frequencies or relatedness of individuals
that reflect the history of breeding
dispersal. About 1 to 10 migrants per
generation between breeding areas is
typically sufficient to preclude genetic
discreteness. Thus, strong natal
philopatry is required to maintain
discreteness when no other barriers
exist.

Studies of differences in cranial
morphology and helminth parasite
fauna between putative breeding areas
have been claimed to indicate
population structure, but the statistical
analyses were flawed and the sampling
schemes and relevance of the
population attributes used for these
studies have also been criticized. The
strength of the discreteness, and the
details of which areas were reported to
differ from other areas could not be
relied upon until more rigorous
sampling and analysis can be
performed.

Genetic information, when obtained
from representative samples of animals
in their breeding locales is likely to be
a more direct reflection of population
structure, and for that reason has
become a common and important tool
for supplementing or replacing
morphometrics and other measures in
studies of both phylogeny and
population structure. Genetic data on
population structure do exist from four
studies of spotted seals. Mitochondrial
DNA were examined from 247 spotted
seals, and micro-satellite DNA were
examined at 18 loci from 207 spotted
seals, all sampled in the Chukchi Sea,
Bering Sea, northwest Pacific Ocean
(i.e., off the southeast coast of the
Kamchatka Peninsula), Sea of Okhotsk,
Sea of Japan, and Yellow Sea. The
preliminary conclusions drawn from
analyses of both types of marker
supported a phylogeographic break
between seals of the Yellow Sea-Sea of
Japan region, and seals of the Okhotsk,
Bering, and Chukchi seas (O’Corry-
Crowe and Bonin, 2009). Although the
mtDNA haplotypic diversity was very
high, that marker indicated that some
structure may also exist between the Sea
of Okhotsk and the Bering-Chukchi Sea
seals. The nuclear markers on the other
hand, did not support that structure,

and even indicated that some gene flow
may occur between the Yellow Sea-Sea
of Japan sampling region and the
Okhotsk-Bering Chukchi sampling
region. The BRT placed somewhat
greater weight on the mtDNA results
than the micro-satellite results, which
militates in favor of a discreteness
finding for the southern population and
is an approach that would be
conservative of genetic diversity.

Genetic research found low nuclear
genetic variability among 176 spotted
seals from Liaodong Bay, the primary
breeding area in the Yellow Sea (Han et
al., in press). This result was consistent
with a previous report of low diversity
in mtDNA haplotypes in this area.
Moreover, a single base-pair insertion in
the threonine tRNA gene was reported
that was present in all seals from
Liaodong Bay but not in samples tested
from the Sea of Japan and Sea of
Okhotsk, indicative of little or no
immigration of females into the Yellow
Sea population. Research also found
high haplotypic diversity in mtDNA
from 66 spotted seals sampled in three
regions along the northern coasts of
Hokkaido in autumn and winter. That
study found no phylogenetic structure
in the samples, and could not dismiss
the possibility that spotted seals on the
northwest Hokkaido coast during
winter, in the far northeastern portion of
the Sea of Japan, are part of the southern
Sea of Okhotsk breeding concentration
(Mizuno et al., 2003). This is currently
the only information available on where
in the Sea of Japan to place a boundary
corresponding to the genetic break
suggested by the micro-satellite DNA
study described above. Because no
samples from the Tatar Strait have been
included in genetics studies, and the
samples from Hokkaido are not
obviously distinct from Sea of Okhotsk
samples, the population division with
the most support from the genetics
evidence is a line along 43° N. latitude
that divides the spotted seal range into
a southern segment composed of the
breeding concentrations of the Yellow
Sea and Peter the Great Bay, and the
remaining breeding areas (Tatar Strait,
southern and northern Sea of Okhotsk,
Karaginsky Gulf, Gulf of Anadyr, and
eastern Bering Sea) making up a
separate population.

Although no single source of evidence
provided unequivocal support for a
division between the Bering Sea and the
Sea of Okhotsk, the combined weight of
evidence for discreteness found in the
mtDNA results, and the strong potential
that the Kamchatka Peninsula functions
as a barrier between breeding
populations, provides substantial
support for designating the Bering Sea

and Okhotsk spotted seals as separate
DPSs. The BRT made this conclusion in
the Status Review and we concur.

We assessed the existence and
implications of international
governmental boundaries between these
populations (see below), and
determined that considerations of cross-
boundary management and regulatory
mechanisms do not outweigh or
contradict the proposed divisions based
on physical, physiological, ecological,
and behavioral grounds. Several
conservation efforts have been
undertaken by foreign nations
specifically to protect spotted seals. In
1978, Russia established the Far Eastern
Marine Reserve in Russia’s Peter the
Great Bay. The islands of the Reserve
provide protection from human
disturbance and suitable haul-out sites
for spotted seals. The vast majority of
the Peter the Great Bay spotted seal
population uses the Marine Reserve
during the spring, particularly for
breeding and molting. Protection of
breeding and pupping areas resulting
from the establishment of the Marine
Reserve may have resulted in some
growth of the population. However, this
population is still vulnerable to other
threats outside of the reserve, such as
by-catch or poaching by fishermen.
Other than a permit requirement for
taking any marine mammal, there is
apparently no special protection for
spotted seals throughout the remainder
of Russia.

The South Korean government
designated the spotted seal as a natural
monument in 1982, an endangered
species (criteria II) in 2004, and a
protected species in 2007, while the
Chinese government designated them as
a protected species (criteria I) in 1988.
In 1983, China’s Liaoning provincial
government banned the hunting of
spotted seals, and in the early 1990s,
two national protected areas were
established for the protection of spotted
seals in the Liaodong Bay area of China,
including the Dalian National Spotted
Seal Nature Reserve. However, as of
2004, no conservation action, public
awareness or education programs have
been carried out for the species in this
region, and in 2006, the Dalian Nature
Reserve’s boundaries were adjusted to
accommodate industrial development.
So despite these protection efforts, the
Liaodong Bay population continues to
decline. There is no known information
on spotted seals from North Korea, but
it is unlikely that they are managed or
protected there.

Within the Bering Sea ice front,
spotted seals move east and west
between U.S. and Russian waters. When
the ice retreats, some individuals move
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to the Alaskan coast and others move to
the Russian coast. Therefore, the seals in
any breeding group cannot be
considered to be subject solely to the
management and regulatory
mechanisms of either country, and a
division of the population along this
international boundary would not be
logical. Within the Sea of Okhotsk, the
spotted seal breeding concentrations are
solely within Russian waters. Finally,
the conservation status and management
of habitat (e.g., designation of reserves)
are sufficiently similar between the
Liaodong Bay and Peter the Great Bay
breeding concentrations that dividing
them on the basis of the China-Russia-
Korea boundaries is unwarranted. In
summary, considerations of cross-
boundary management and regulatory
mechanisms do not outweigh or
contradict the divisions proposed above
based on physical, physiological,
ecological, and behavioral grounds.

Evaluation of Significance

Here evaluate the significance of each
of the 3 potential DPSs identified above,
considering each of the 4 factors as
described above. In the Southern
potential DPS, some unknown portion
of the Yellow Sea breeding
concentration whelps and nurses on
shore and all or nearly all seals breeding
in Peter the Great Bay apparently now

do so as well. Pups born ashore have
been observed to enter the water prior
to weaning in Peter the Great Bay, a
behavior that is not typical among pups
born on ice. Although it is not clear how
long these behaviors have been
occurring within the southern segment
of the species range, they may reflect
responses or adaptations to changing
conditions at the range extremes, and
their uniqueness may provide insights
about the resilience of the species to the
effects of climate warming. The spotted
seal is the only phocid inhabiting the
waters of the Yellow Sea and Sea of
Japan (the southern potential DPS),
whereas 4 to 5 phocid species overlap
with the range of spotted seals in the
Sea of Okhotsk and Bering Sea.

Loss of the Okhotsk DPS would result
in a substantially large, central gap in
the range of the species. This DPS
contains three breeding areas extending
over a vast area. Similarly, the loss of
either the Southern or Bering Sea DPS
would result in a substantial contraction
of the overall extent of the overall extent
of the range. The Bering Sea DPS
contains three breeding areas, and the
southern DPS contains two breeding
areas. Both DPSs cover vast areas.

None of the three segments under
consideration for designation as DPSs
could be considered to be the sole
surviving naturally occurring unit of the

taxon. All three segments are naturally
occurring and the species is thought to
inhabit its entire historic range.

The southern segment was
distinguished from the other 2 potential
DPSs primarily on the basis of its
genetic composition. The genetic
markers used for these studies are
typically assumed to be selectively
neutral, so the results do not indicate
whether there is genetic variation
between the populations that could be
ecologically or evolutionarily
significant.

In sum, the Southern, Okhotsk, and
Bering Sea population segments are
discrete because they are markedly
separated from other populations of the
same taxon as a consequence of
physical, physiological, ecological, and
behavioral factors. They are significant
because the loss of any of the three DPSs
would result in a significant gap in the
range of the taxon and they differ
markedly from each other in genetic
characteristics, particularly the
Southern population. Further, the
southern DPS exists in an ecological
setting that is unusual or unique for the
taxon. We are therefore proposing
designation of these units as the
Southern, Okhotsk, and Bering DPSs of
the spotted seal (Figure 1).
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Figure 1. Eight spotted seal breeding
concentrations are currently recognized:
two in the Southern Distinct Population
segment (DPS), three in the Okhotsk
DPS, and three in the Bering DPS. The
dotted green lines are drawn along 43°
N latitude and 157° E longitude, which
were considered to be the boundaries
between the southern and Okhotsk DPSs
and the Okhotsk and Bering DPSs,
respectively.

Spotted Seal Status

No accurate range-wide abundance
estimates exist for spotted seals. Several
factors make it difficult to accurately
assess spotted seals’ abundance and
trends. The remoteness and dynamic
nature of their sea ice habitat along with
their broad distribution and seasonal
movements make surveying spotted
seals expensive, highly unpredictable,
and logistically challenging.
Additionally, the species’ range crosses
political boundaries and there has been
limited international cooperation to
conduct range-wide surveys. Details of
survey methods and data are often
limited or have not been published,
making it difficult to judge the
reliability of the reported numbers.
Logistical challenges also make it
difficult to collect the necessary
behavioral data to make proper
refinements to seal counts. Survey data
were often inappropriately extrapolated
to the entire survey area based on seal
densities and ice concentration
estimates without behavioral research to
determine factors affecting habitat
selection. For example, no suitable
behavioral data have been available to
correct for the proportion of seals in the
water at the time of surveys. Spotted
seal haul-out behavior likely varies
based on many factors such as time of
year and time of day, daily weather
conditions, age and sex.

With these limitations in mind, the
best scientific and commercial data
available indicate that the population
size of spotted seals in the Yellow Sea
(Liaodong Bay) increased from about
7,100 in 1930 to a maximum of 8,137 in
1940. The population then declined
over the next four decades to a
minimum of 2,269 in 1979, before
increasing again to about 4,500 in 1990,
Despite these conservation efforts by the
Chinese and South Korean governments,
the Liaodong Bay population continued
to decline to around 800 individuals by
2007, which is the current estimate for
this population.

The Sea of Japan supports two
breeding areas for spotted seals: the
Tatar Strait and Peter the Great Bay. A
1970 survey reported an estimate of
8,000—11,000 spotted seals in the Tatar

Strait. No other estimates were found for
this area. Historic harvest records
suggest that there were probably several
thousand spotted seals in Peter the
Great Bay at the end of the 19th century.
Abundance likely decreased
considerably until the 1930s as the
human population and hunting
increased in this region. Shipboard
surveys conducted in 1968 placed the
spotted seal population at roughly
several hundred individuals. Recent,
year-round studies have placed the most
current estimate at about 2,500 spotted
seals that inhabit Peter the Great Bay in
the spring, producing about 300 pups
annually, and now reproducing on
shore rather than on ice.

The Sea of Okhotsk population was
estimated at 130,000 spotted seals based
on aerial surveys during 1969-1970, and
was reported to have stabilized at very
low levels after years of intensive
commercial harvests occurring from the
1930s until 1969. A 2000 report on
abundance estimates the population
ranging in size between 67,000 and
268,000 animals, and stated that the
multi-year average for this period was
180,000-240,000 seals. That report also
suggested that the highest estimates in
the mid to late 1970s (250,000-270,000)
were closer to the true abundance level
because survey coverage was more
complete during that time. In
consideration of these reported
abundance estimates, we believe the
current population of spotted seals in
the Okhotsk DPS is, conservatively, in
excess of 100,000 individuals.

Despite repeated attempts to survey
the Bering Sea pack ice over the past
three decades, there are no current
reliable abundance estimates for spotted
seals in the Bering Sea. A 1969 aerial
survey reported an estimate of 135,000
spotted seals in the Bering Sea, and
suggested that spotted seal numbers had
remained stable since 1964. Extensive
surveys of the Bering Sea ice field in
1987 produced a minimum estimate of
100,000 spotted seals. The National
Marine Mammal Laboratory (NMML)
conducted aerial surveys of the Bering
Sea in 2007. Those data are currently
being analyzed to update the current
estimates of abundance for the central
and eastern Bering Sea. The current
estimate of abundance in the areas
surveyed within the central and eastern
Bering Sea is 101,568 spotted seals.

Extinction Risk Assessment

Section 4(a)(1) of the ESA and the
listing regulations (50 CFR part 424) set
forth procedures for listing species. We
must determine, through the regulatory
process, if a species is endangered or
threatened because of any one or a

combination of the following factors: (1)
the present or threatened destruction,
modification, or curtailment of its
habitat or range; (2) overutilization for
commercial, recreational, scientific, or
educational purposes; (3) disease or
predation; (4) inadequacy of existing
regulatory mechanisms; or (5) other
natural or human-made factors affecting
its continued existence. These factors
are discussed below with each DPS
discussed sequentially under each
factor. As mentioned above, because
there is little or no information to
support a quantitative assessment of the
primary threats to spotted seals, our risk
assessment was primarily qualitative
and based upon expert opinion of the
BRT members.

Present or threatened destruction,
modification, or curtailment of the
species’ habitat or range

The main concern about the
conservation status of spotted seals
stems from the likelihood that their sea
ice habitat has been modified by the
warming climate and, more so, that the
scientific consensus projections are for
continued and perhaps accelerated
warming and sea ice decline in the
foreseeable future. A second major
concern, related by the common driver
of carbon dioxide (CO2) emissions, is
the modification of habitat by ocean
acidification, which may alter prey
populations and other important aspects
of the marine ecosystem. A reliable
assessment of the future conservation
status of each spotted seal DPS requires
a focus on projections of specific
regional conditions, especially sea ice.

Regional sea ice thickness is difficult
to quantify with current sensing
methods, though there is evidence for
thinning ice in the Northern
Hemisphere. Sea ice in the Arctic Ocean
declined during the past several
decades, from both thinning of
undeformed ice and loss of thick ridged
ice. In contrast to the Arctic Ocean,
where sea ice is present year-round, the
ice in the sub-Arctic seas of the spotted
seal breeding range is seasonal in
nature. There are no reliable time series
of ice thickness for the spotted seal
range in the Bering Sea and Sea of
Okhotsk. The part of the thinning
process in the Arctic that has been due
to loss of multi-year ice is not a concern
for these sub-Arctic seas that form only
annual ice. Shorter ice-forming seasons
in the future may produce thinner ice in
situ than in the past, but a broad range
of floe thicknesses would still be
expected due to rafting and ridging
processes.

Despite the recent dramatic
reductions in Arctic Ocean multi-year
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ice extent during summer, the seasonal
ice in the Bering Sea is expected to
continue forming annually during the
winter for the foreseeable future.
Although this projection is based on the
best scientific and commercial
information available, we recognize that
it is fraught with uncertainty. We expect
that the sea ice regime there will
continue to be subject to large
interannual variations in extent and
seasonal duration, as it has throughout
recorded history. There will likely be
more frequent years in which ice
coverage is reduced, resulting in a
decline in the long-term average ice
extent, but Bering Sea spotted seals will
likely continue to encounter sufficient
ice to support stable population growth
rates for the foreseeable future. Much of
the sea ice in the eastern and northern
Bering Sea and the Chukchi Sea during
spring is very densely compacted and
heavily ridged, such that spotted seals
are not found there in significant
numbers during the breeding season. A
decline in ice extent and thickness
could conceivably result in new
breeding habitat in such areas in the
future, perhaps mitigating losses of
previously-used habitat. Even if sea ice
were to vanish completely from the
Bering Sea, this population of spotted
seals may adjust by relocating their
breeding grounds to follow the
northward shift of the annual ice front
into the Chukchi Sea.

For the Sea of Okhotsk (Okhotsk
DPS), and the Sea of Japan and Yellow
Sea (Southern DPS), current global
climate models for sea ice do not
perform satisfactorily due to model
deficiencies and the small size of the
region compared to the spatial
resolution of the climate models
(Boveng et al., 2009). As a result,
inferences about future ice conditions in
these areas were drawn indirectly from
projections of air or sea surface
temperatures, and thus contain greater
uncertainty than the projections for the
Bering Sea.

In the Southern DPS, ice thickness in
the BoHai Sea and Peter the Great Bay
is likely to depend more on the
thickness of in situ formation because
smaller wind fetches and shorter
durations of ice cover would be
expected to cause less ridging and
rafting than in the Bering Sea and Sea
of Okhotsk. Thus, a decline in ice
thickness may be of consequence to
spotted seals in the Southern DPS, but
is not likely to be a significant concern
for the Okhotsk or Bering DPSs.

We believe the loss of sea ice habitat
is a significant factor with respect to the
southern DPS of the spotted seal, even
considering they have shown the ability

to adapt to terrestrial sites. We do not
find this factor to be significant in terms
of the Okhotsk or Bering DPSs.

Ocean acidification, a result of
increased carbon dioxide in the
atmosphere, may impact spotted seal
survival and recruitment through
disruption of trophic regimes that are
dependent on calcifying organisms. The
nature and timing of such impacts are
extremely uncertain. Because of spotted
seals’ apparent dietary flexibility, and
acknowledging our present inability to
predict the extent and consequences of
acidification, we do not believe that this
threat will cause any of the DPSs to
become in danger of extinction within
the foreseeable future.

Changes in spotted seal prey,
anticipated in response to ocean
warming and loss of sea ice and,
potentially, ocean acidification, have
the potential for negative impacts, but
the possibilities are complex. Some
changes already documented in the
Bering Sea and the North Atlantic
Ocean are of a nature that could be
beneficial to spotted seals. For example,
several fish species, including walleye
pollock (Theragra chalcogramma), a
common spotted seal prey, have shown
northward distribution shifts and
increased recruitment in response to
warming, at least initially. These
ecosystem responses may have very
long lags as they propagate through
trophic webs. Apparent flexibility in
spotted seal foraging locations and
habits may make these threats a lower
risk than the more direct impacts from
changes in sea ice.

Over-utilization for commercial,
subsistence, recreational, scientific, or
educational purposes

Recreational, scientific, and
educational utilization of spotted seals
is currently at low levels and is not
projected to increase to significant
threat levels in the foreseeable future for
any of the DPSs. Commercial harvests
by Soviet sealers were at moderate
levels from the mid—1950s to the early
1990s, typically not exceeding 10,000 or
15,000 at the most, annually. Russia has
established harvest quotas up to 14,800
for spotted seals in recent years, though
the 2008 quota was 6,200 and no quota
was listed for 2009. However, the actual
harvest has likely been less than a
couple thousand individuals per year
because it is not currently, and not
likely to become, economically viable
due to lack of a significant market for
skins or other parts. Subsistence harvest
levels have been moderate historically
in both the Bering and Okhotsk DPS,
and are not anticipated to increase

significantly. Therefore this factor was
rated low for all three DPSs.

Diseases, parasites, and predation

A variety of pathogens (or antibodies),
diseases, helminths, cestodes, and
nematodes, have been found in spotted
seals. The prevalence of these agents is
not unusual among seals, but the
population-level impact is unknown.
There has been speculation about
increased risk of outbreaks of novel
pathogens or parasites in marine
systems as climate-related shifts in
species distributions lead to new modes
of transmission. However, no examples
directly relating climate change to
increased severity or prevalence of
disease have been documented. Some
types of diseases may decrease in
severity or prevalence with increasing
temperature. Therefore, it is not
currently possible to predict the
consequences of climate warming on
disease or pathogen biodiversity in
general or on spotted seal viability in
particular.

There is little or no direct evidence of
significant predation on spotted seals
and they are not thought to be a primary
prey of any predators. Polar bears and
killer whales may be the most likely
opportunistic predators in the current
sea ice regime, but walruses could pose
a potentially greater risk if reduced sea
ice conditions force this ice-associated
species into closer proximity with
spotted seals in the future. Also,
predation risk could increase if loss of
sea ice requires spotted seals to spend
more time in the water or more time on
shore, but predator distributions and
behavior patterns may also be subject to
climate-related changes, and the net
impact to spotted seals cannot be
predicted. This factor was rated low for
all three DPSs.

Inadequacy of existing regulatory
mechanisms

There is little evidence that
inadequacy of existing regulatory
mechanisms currently poses a
significant threat to any of the spotted
seal DPSs. In other words, while there
are no regulatory mechanisms that
effectively address reductions in sea ice
habitat or ocean acidification, we do not
expect this shortcoming to result in
population-level impacts to any of the
DPSs for the foreseeable future. Indeed,
our analysis of potential threats does not
assume the existence, now or in the
foreseeable future, of any regulatory
mechanism that would mitigate the
effects of each threat.

Inadequacy or lack of stringency of
mechanisms to regulate oil and gas
activities in the Yellow Sea and Sea of
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Okhotsk could contribute to the
cumulative risk faced by the Southern
and Okhotsk DPSs. However, large oil
spill events are infrequent, and the
ability to respond to them depends on
a variety of factors, including timing,
location and weather. In light of the
infrequency of those events and the
absence of a declining population trend
despite existing oil and gas activities,
we believe such activities will not place
or contribute to placing the spotted seal
in danger of extinction in the
foreseeable future in any of the three
DPSs. Therefore this factor was rated
low for all three DPSs.

Other natural or human factors affecting
the species’ continued existence

Spotted Seals may be adversely
affected by exposure to certain
pollutants. Pollutants such as
organochlorine compounds and heavy
metals have been found in high
concentrations in some Arctic. Butyltin
(BT) compounds are used as antifouling
agents in ship bottom paints. They are
retained in all tissues, though largely in
the liver rather than the blubber where
PCBs and DDT accumulate. BTs have
been found in spotted seals and some
studies suggest marine mammals may
have difficulty metabolizing these
compounds. Research has also found
persistent organochlorine pollutants
(POPs), including flame retardant
compounds like PBDEs (polybrominated
diphenyl ethers); as well as DDTs
(dichloro-diphenyltrichloroethanes),
PCBs (polychlorinated biphenyls) and
PFCs in spotted seals.

We do not believe organochlorine
levels are affecting ice seal populations
at this time. We have no data or model
predictions of levels expected in the
foreseeable future. However, current
levels should be used as a baseline for
future research as concentrations in
surrounding Arctic regions continue to
rise. Climate change has the potential to
increase the transport of pollutants from
lower latitudes to the Arctic through
changes in ocean current patterns,
highlighting the importance of
continuing to monitor spotted seal
contaminant levels.

As previously discussed, oil and gas
activity has the potential for adverse
impacts to spotted seals. Currently,
there are no active offshore oil and gas
developments in the U.S. Bering or
Chukchi Seas. Therefore, the current
risk for spotted seals to be impacted by
an oil spill in U.S. waters is very low.
As far as is known, spotted seals have
not been affected by oil spilled as a
result of industrial activities even
though such spills have occurred in
spotted seal habitat. Oil and gas

development in the Sea of Okhotsk
resulted in an oil spill in 1999, which
released about 3.5 tons of oil. Also, in
December 2007 approximately 2.8
million gallons (10,500 tons) of crude
oil spilled into the Yellow Sea offshore
of South Korea’s Taean Peninsula from
a tanker. The size of the oil spill was
about one-fourth that of the Exxon
Valdez spill in 1989, and was the largest
in Korean history. It is unknown how
many seals may have been affected by
this spill. Incidences of oil spills are
expected to increase with the on-going
increase in oil and natural gas
exploration/development activities in
the Bohai and Yellow Seas.
Accompanying growth in tanker and
shipping traffic could further add to the
oil spill potential. According to experts
in China, the threat of future oil spills
remains high.

Though the probability of an oil spill
affecting a significant portion of the
spotted seal population of any DPS in
the foreseeable future is low, the
potential impacts from such a spill
could be significant, particularly if
subsequent clean-up efforts were
ineffective. The potential impacts would
be greatest when spotted seals are
relatively aggregated. For example,
spotted seals in the Okhotsk Sea move
to coastal haul-out sites after the sea ice
melts in July. One survey reported
10,000 individuals along the Sakhalin
Island coast, 30,000 individuals along
the continental coast of Sea of Okhotsk,
and 20,000 individuals on the western
Kamchatka coast. Therefore, an oil spill
along these coasts could have significant
effects on local spotted seal populations.
Such an event in the Bohai Sea could be
particularly devastating to the Southern
DPS of spotted seals.

It is important to evaluate the effects
of anthropogenic perturbations, such as
oil spills, in the context of historical
data. Without historical data on
distribution and abundance, it is not
possible to measure the impacts of an
oil spill on spotted seals. Population
monitoring studies need to be
implemented in areas where significant
industrial activities are likely to occur,
so that it will be possible to compare
future impacts with historical patterns
and thus determine the magnitude of
potential effects.

In summary, the threats to spotted
seals from oil and gas activities are
greatest where these activities converge
with coastal aggregations of the species.
In particular, the spotted seals in the
Bohai Sea and the Sea of Okhotsk in the
Okhotsk DPS are most vulnerable to oil
and gas activities, primarily due to
potential oil spill impacts. Given the
very low abundance of the Southern

DPS and the possible consequences of a
large oil spill to these seals, we
considered this factor to be significant
in terms of their status, causing them to
be at risk of becoming endangered
within the foreseeable future. However,
we do not find that oil and gas activities
within the range of the Okhotsk or
Bering DPSs are likely to place or
contribute to placing those spotted seals
in danger of extinction in the
foreseeable future. Therefore this factor
was rated as high for the southern DPS
and moderate for the Okhotsk and
Bering DPSs.

Conservation Efforts

When considering the listing of a
species, section 4(b)(1)(A) of the ESA
requires us to consider efforts by any
State, foreign nation, or political
subdivision of a State or foreign nation
to protect the species. Such efforts
would include measures by Native
American tribes and organizations, local
governments, and private organizations.
Also, Federal, tribal, state, and foreign
recovery actions (16 U.S.C. 1533(f)), and
Federal consultation requirements (16
U.S.C. 1536) constitute conservation
measures. In addition to identifying
these efforts, under the act and our
policy implementing this provision (68
FR 15100; March 28, 2003) we must
evaluate the certainty of an effort’s
effectiveness on the basis of whether the
effort or plan establishes specific
conservation objectives; identifies the
necessary steps to reduce threats or
factors for decline; includes quantifiable
performance measures for the
monitoring of compliance and
effectiveness; incorporates the
principles of adaptive management; is
likely to be implemented, and is likely
to improve the species’ viability at the
time of the listing determination.

International Actions and Agreements

Several conservation efforts have been
undertaken by foreign nations
specifically to protect spotted seals.
These include: (1) Russia has
established the Far Eastern Marine
Reserve in Russia’s Peter the Great Bay.
The islands of the Reserve provide
protection from human disturbance and
suitable haul-out sites for spotted seals;
(2) China’s Liaoning provincial
government has banned the hunting of
spotted seals, and established two
national protected areas for the
protection of spotted seals in the
Liaodong Bay area, including the Dalian
National Spotted Seal Nature Reserve.
However, in 2006, the Dalian Nature
Reserve’s boundaries were adjusted to
accommodate industrial development;
(3) Spotted seals are listed in the Second
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Category (IT) of the “State Key Protected
Wildlife List” in China and listed as
Vulnerable (V) in the ‘““‘China Red Data
Book of Endangered Animals”; (4)
Spotted seals are categorized as
Critically Endangered in the Yellow Sea,
but this may be a misinterpretation; (5)
The spotted seal is designated a
vulnerable species under the Wildlife
Conservation Act of China. However, as
of 2004, no conservation action, public
awareness or education programs have
been carried out for the species in this
region; and (6) In 2000, spotted seals
were afforded protected status under the
Wildlife Conservation Act of South
Korea. Despite this protection, the
Liaodong Gulf population, shared
between China and Korea, continues to
decline.

The Convention on International
Trade in Endangered Species of Wild
Fauna and Flora (CITES) is a treaty
aimed at protecting species at risk from
international trade. CITES regulates
international trade in animals and
plants by listing species in one of its
three appendices. Spotted seals are not
listed under CITES.

The International Union for the
Conservation of Nature (IUCN) Red List
identifies and documents those species
most in need of conservation attention
if global extinction rates are to be
reduced, and is widely recognized as
the most comprehensive, apolitical,
global approach for evaluating the
conservation status of plant and animal
species. In order to produce Red Lists of
threatened species worldwide, the IUCN
Species Survival Commission draws on
a network of scientists and partner
organizations, which use a scientifically
rigorous approach to determine species’
risks of extinction. Because current
abundance and population trends are
unknown, the spotted seal is currently
classified as “Data Deficient” on the
TUCN Red List. The Red List assessment
also suggests that reductions of the
spotted seal population could exceed
30% in the next 30 years due to
predicted reductions in its sea ice
habitat, which would then meet the
TUCN criterion for ‘“Vulnerable”.

There are no known regulatory
mechanisms that effectively address
reductions in sea ice habitat at this time.
The primary international regulatory
mechanisms addressing greenhouse gas
emissions and global warming are the
United Nations Framework Convention
on Climate Change and the Kyoto
Protocol. However, the Kyoto Protocol’s
first commitment period only sets
targets for action through 2012. There is
no regulatory mechanism governing
greenhouse gas emissions in the years
beyond 2012. The United States,

although a signatory to the Kyoto
Protocol, has not ratified it; therefore,
the Kyoto Protocol is non-binding on
the United States.

Domestic Regulatory Mechanisms

Several laws exist that directly or
indirectly promote the conservation and
protection of spotted seals. These
include the Marine Mammal Protection
Act of 1972, the National Environmental
Policy Act, the Outer Continental Shelf
Lands Act, the Coastal Zone
Management Act, and the Marine
Protection, Research and Sanctuaries
Act.

There are currently no legal
mechanisms regulating greenhouse
gases in the United States. Greenhouse
gas emissions have not been effectively
regulated under the United State’s Clean
Air Act (CAA). In 2003, the EPA
rejected a petition urging it to regulate
greenhouse gas emissions from
automobiles under the CAA. In 2007,
the Supreme Court overturned the
EPA’s refusal to regulate these
emissions and remanded the matter to
the agency for further consideration
(Mass. v. EPA, 549 U.S. 497 (2007)). On
April 17, 2009, the EPA issued a
proposed finding that greenhouse gases
contribute to air pollution that may
endanger public health and welfare. The
proposed finding identified six
greenhouse gases that pose a potential
threat. However, the proposed finding
does not include any proposed
regulations. Before taking any steps to
reduce greenhouse gases under the
CAA, the EPA must conduct an
appropriate process and consider public
comment on the proposed finding.

At this time, NMFS is not aware of
any formalized conservation efforts for
spotted seals that have yet to be
implemented, or which have recently
been implemented, but have yet to show
their effectiveness in removing threats
to the species. NMFS co-manages
spotted seals with the Ice Seal
Committee (ISC). The ISC is an Alaska
Native Organization dedicated to
conserving seal populations, habitat,
and hunting in order to help preserve
native cultures and traditions. The ISC
co-manages ice seals with NMFS by
monitoring subsistence harvest and
cooperating on needed research and
education programs pertaining to ice
seals. NMFS’s National Marine Mammal
Laboratory is engaged in an active
research program for spotted seals. The
information from new research will be
used to enhance our understanding of
the risk factors affecting spotted seals,
thereby improving our ability to develop
effective management measures for the
species.

Based on our analysis of both
international and domestic conservation
efforts there is no certainty that these
efforts will be effective in altering the
status of any of the DPSs of spotted
seals. Therefore, this analysis does not
affect our determination of the
extinction risk or ESA listing status of
these DPSs.

Based on the Extinction Risk
Assessment and consideration of section
4(a)(1) of the ESA and the listing
regulations, we find that the Southern
DPS is likely to become an endangered
species within the foreseeable future
and should be listed as a threatened
species ,and the Bering and Okhotsk
DPSs are not in danger of extinction nor
of becoming endangered within the
foreseeable future, and do not qualify
for listing.

Significant Portion of Their Range

The ESA defines “endangered”” and
“threatened” in terms of both the
entirety of the species (as defined under
ESA to include DPSs) and relative to a
“significant portion of its range”. That
is, if a species is found to be threatened
or endangered within a significant
portion of its range, the entire species
may be listed at that level. Here we
consider whether the spotted seal DPSs,
treated as “species” for these purposes,
should be listed as threatened or
endangered based on their condition
throughout a significant portion of their
range. Having already determined from
our extinction risk assessment and PECE
policy analysis that the Southern DPS
qualifies as a threatened species and the
Bering and Okhotsk DPSs do not qualify
for listing, we considered whether any
subdivision of these DPS’s range could
be identified. If we found such a
subdivision, we then considered the
status of the spotted seals within that
subdivision relative to the wider DPS. If
we found that those seals in the
subdivision may qualify as threatened
or endangered, the subdivision was then
assessed as to whether it could
constitute a significant portion of the
range of the DPS.

As discussed above, there are few data
to comprehensively identify the actual
range of the spotted seal. The species is
known to travel over 1,000 km in
foraging trips, indicating there may be
considerable overlap in the range of the
three DPSs. For purposes of this
analysis, we considered a more
functional range as suggested by the
status review and based on breeding
populations. We considered
subdivisions within the range of each
DPS based on any known biological or
physical basis using information
presented in the status review. This



Federal Register/Vol. 74, No. 201/Tuesday, October 20, 2009 /Proposed Rules

53693

indicated that, while certain
geographical features could be
identified as having significance in
defining range, these features were
pertinent to the identification of the
three DPSs and were not of sufficient
resolution to define any subdivision
within any of the DPSs. The status
review does, however, identify eight
recognized breeding areas for the
spotted seals. Each of these areas has
some geographical distinction and many
had significant biological distinction in
terms of genetic information or
behavior. Generally, spotted seals
display a high degree of fidelity to
breeding sites, making these areas a
reasonable subdivision of the range of
each DPS for this analysis.

We next considered whether the
population of spotted seals within each
of these breeding areas might be
threatened or endangered. The Bering
DPS contains the Bering Sea, Gulf of
Anadyr, and Karaginsky Bay breeding
areas. The best scientific and
commercial information available
suggests the Bering DPS exceeds
100,000. No trend data are available.
The total Bering Sea breeding area is
reported to have a spotted seal
population of approximately 100,000.
We have no abundance information for
the Gulf of Anadyr or Karaginsky Bay
breeding areas. While we lack specific
information on each of these
subdivisions, the status review
concluded that the Bering DPS has
persisted at a large abundance level over
the past decades with no extreme
fluctuations. The consequences of the
potential threats to the Bering Sea
population, including from climate
change, have been addressed in
previous sections of this proposed rule,
and we have no information that would
lead to a different conclusion for any of
the specific subdivisions of the Bering
DPS. Therefore, the spotted seal is not
considered to be threatened or
endangered within any of the Bering
DPS subdivisions. Accordingly, even if
we were to assume that each
subdivision constituted a significant
portion of the range, the Bering DPS of
the spotted seal would not be in danger
of extinction throughout a significant
portion of its range.

The Okhotsk DPS contains the
breeding areas Tatar Strait, Southwest
Sea of Okhotsk and the Northeast Sea of
Okhotsk. The best scientific and
commercial information available
indicates that there are approximately
100,000 spotted seals in this DPS. The
Tatar Strait population was estimated at
8,000-11,000 in 1968-1969, and no
other estimates were found. Like the
Bering DPS, there are large gaps in our

information for the Okhotsk DPS. The
status review summarized the DPS as
numbering around 100,000 individuals;
thus demographic and genetic risks
should not be a concern. This DPS is at
some risk due to climate change and
development (other natural or human
factors affecting the species’ continued
existence), and those risks may exceed
those of the Bering DPS. Nonetheless,
we have concluded the Okhotsk DPS is
not currently in danger of extinction nor
likely to become so in the foreseeable
future. In the absence of current
information on the abundance levels or
threats that may occur within each of
the subdivisions of this DPS, we have
no basis to conclude that the spotted
seal may be considered threatened or
endangered in any of those specific
subdivisions. Accordingly, there is no
information to suggest that this DPS is
in danger of extinction throughout a
significant portion of its range.

We have identified the southern DPS
to include breeding areas in Liaodong
Bay and Peter the Great Bay. Both of
these subdivisions are subject to high
levels of shipping and have actual or
potential value for oil production
presenting the potential for oil spills.
However there have been no significant
adverse effects observed due to oil and
gas development to date, and it is
difficult to predict future consequences
because of a lack of specific information
on where and how these activities
would occur. We would rate these
factors as low for both subdivisions.

Historic abundance in Peter the Great
Bay is estimated at several thousand
spotted seals, while the most current
abundance figures are about 2,500,
producing about 300 pups annually.
The majority of these seals are now
reproducing on shore rather than on ice.
Because spotted seals in Peter the Great
Bay do not appear to be significantly
reduced and are breeding successfully
on land (albeit at some increased risk
due to the use of these terrestrial sites),
we do not find this subdivision would
warrant listing as threatened or
endangered. Consideration of the other
factors described in the Extinction Risk
Analysis did not indicate the spotted
seal population of the Peter the Great
subdivision is not in danger of
extinction nor of becoming endangered
within the foreseeable future, and
would not qualify for listing.

The most recent abundance estimate
for the Liaodong Bay population of
spotted seals is 800, which is
significantly lower that the historic
estimates (c. 1940) of over 8,000. The
decline has been attributed to over
hunting and habitat destruction (Woo
and Yoo, 2004), and spotted seal

mortalities continue in this subdivision
due to fisheries by-catch, direct killing
by commercial fisheries, and poaching.
It is expected that seasonal ice will
rarely form in this area by about the
middle of the 21st century. While
spotted seals appear to have some
capability to accomplish breeding and
molting on shore, pinnipeds are
generally not well protected from
predation when they are constrained by
the necessity of maintaining a mother-
pup bond. Also, suitable space for
spotted seals to breed on land is likely
limited to offshore rocks and small
islands without human habitation,
which may be relatively scarce here. It
is clear that the Liaodong Bay spotted
seals are already significantly reduced
from historical levels, and if reduced
further they may begin to be at
significant risk from small-population
threats such as demographic
stochasticity and genetic problems.
Based on these considerations, we find
the Liaodong Bay spotted seals to be in
danger of becoming extinct within the
foreseeable future, and to be a
threatened species. Because this finding
is consistent with our listing
recommendation for the southern DPS,
no further analysis is necessary
regarding whether Liaodong Bay
constitutes a significant portion of this
DPS range.

In summary, an analysis of the
significant portions of the range of the
identified DPSs of spotted seals does not
lead to any changes from our listing
recommendations.

Listing Determinations

We have reviewed the status of the
spotted seal, considering the best
scientific and commercial data
available. We have reviewed threats and
other factors to the three DPSs, and
given consideration to conservation
efforts and special designations for
spotted seals by states and foreign
nations. In consideration of all of the
threats and potential threats identified
above, the assessment of the risks posed
by those threats, the possible
cumulative impacts, and the uncertainty
associated with all of these, we draw the
following conclusions:

Okhotsk DPS: (1) Although accurate
abundance and trend data are not
available for this DPS, the best scientific
and commercial data available indicates
it contains more than 100,000
individuals with no strong evidence of
a declining trend; (2) It is likely that
reductions will occur in both the timing
and extent of sea ice for this DPS;
however, these changes cannot be
accurately modeled and the
consequences of diminished sea ice to
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the seals in these areas is speculative.
For example, spotted seals have
demonstrated an ability to adapt to
terrestrial sites, and sea ice in the Sea
of Okhotsk often extends past
productive shelf waters. Therefore, it is
possible that any diminished extent of
ice here will place the ice edge over
more productive feeding habitat for the
seals. Consequently, despite the
expectation of a gradual decline, the
Okhotsk DPS is not presently in danger
of extinction nor likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range. We
conclude that listing them as threatened
or endangered under the ESA is not
warranted.

Bering DPS: (1) Although accurate
abundance and trend data are not
available for these DPSs, the best
scientific and commercial data available
indicates that each DPS contains more
than 100,000 individuals with no strong
evidence of a declining trend; (2) It is
likely that reductions will occur in both
the timing and extent of sea ice in the
range of these DPSs; however, these
changes cannot be accurately modeled
and the consequences of diminished sea
ice to the seals in these areas is
speculative. While the effects of climate
change may decrease suitable habitat for
spotted seals in the south, such losses
may be offset, in part, by increases in
suitable habitat in the north. Even if sea
ice were to vanish completely from the
Bering Sea, this population of spotted
seals may adjust by relocating their
breeding grounds to follow the
northward shift of the annual ice front
into the Chukchi Sea. Therefore, the
Bering DPS is not presently in danger of
extinction nor likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range. We
conclude that listing them as threatened
or endangered under the ESA is not
warranted.

Southern DPS: (1) Abundance
estimates indicate the Liaodong Bay
spotted seals have been significantly
reduced from historic numbers, while
the Peter The Great population appears
to be near historic numbers and stable;
(2) projected warming by mid-century
indicates reliable ice formation will
cease to occur in this region; (3) there
already is significant use of terrestrial
habitat for breeding and whelping by
spotted seals in this DPS; (4) overall, the
southern DPS has been significantly
reduced in number and now exists at
abundance levels where additional loss
would threaten this DPS through ““small
population” or demographic
stochasticity effects; (5) the continued

viability of using terrestrial sites is
unknown, but may be limited in area or
predispose spotted seals to predation
and other natural and anthropogenic
effects. Therefore, the Southern DPS of
spotted seals is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range and we
propose to list this DPS as threatened
under the ESA.

Prohibitions and Protective Measures

Section 9 of the ESA prohibits certain
activities that directly or indirectly
affect endangered species. These
prohibitions apply to all individuals,
organizations and agencies subject to
U.S. jurisdiction. Section 4(d) of the
ESA directs the Secretary of Commerce
(Secretary) to implement regulations ““to
provide for the conservation of
[threatened] species,” that may include
extending any or all of the prohibitions
of section 9 to threatened species.
Section 9(a)(1)(g) also prohibits
violations of protective regulations for
threatened species implemented under
section 4(d). We are proposing
protective regulations pursuant to
section 4(d) for the southern DPS to
include all of the prohibitions in
Section 9(a)(1). Sections 7(a)(2) and (4)
of the ESA require Federal agencies to
consult with us to ensure that activities
they authorize, fund, or conduct are not
likely to jeopardize the continued
existence of a listed species or a species
proposed for listing, or to adversely
modify critical habitat or proposed
critical habitat. If a federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into consultation with us.

Sections 10(a)(1)(A) and (B) of the
ESA provide us with authority to grant
exceptions to the ESA’s Section 9 “take”
prohibitions. Section 10(a)(1)(A)
scientific research and enhancement
permits may be issued to entities
(Federal and non-Federal) for scientific
purposes or to enhance the propagation
or survival of a listed species. The type
of activities potentially requiring a
section 10(a)(1)(A) research/
enhancement permit include scientific
research that targets spotted seals.

Our Policies on Endangered and
Threatened Wildlife

On July 1, 1994, we and FWS
published a series of policies regarding
listings under the ESA, including a
policy for peer review of scientific data
(59 FR 34270) and a policy to identify,
to the maximum extent possible, those
activities that would or would not
constitute a violation of section 9 of the
ESA (59 FR 34272). We must also follow

the Office of Management and Budget
Policy for peer review as described
below.

Role of Peer Review

The intent of the peer review policy
is to ensure that listings are based on the
best scientific and commercial data
available. Prior to a final listing, we will
solicit the expert opinions of three
qualified specialists, concurrent with
the public comment period.
Independent specialists will be selected
from the academic and scientific
community, Federal and state agencies,
and the private sector.

In December 2004, the Office of
Management and Budget (OMB) issued
a Final Information Quality Bulletin for
Peer Review establishing minimum peer
review standards, a transparent process
for public disclosure of peer review
planning, and opportunities for public
participation. The OMB Bulletin,
implemented under the Information
Quality Act (Public Law 106-554), is
intended to enhance the quality and
credibility of the Federal Government’s
scientific information, and applies to
influential or highly influential
scientific information disseminated on
or after June 16, 2005. To satisfy our
requirements under the OMB Bulletin,
we are obtaining independent peer
review of the draft status report, which
supports this proposal to list three DPSs
of rockfish in Puget Sound and Georgia
Basin as threatened or endangered; all
peer reviewer comments will be
addressed prior to dissemination of the
final report and publication of the final
rule.

Identification of Those Activities That
Would Constitute a Violation of Section
9 of the ESA

The intent of this policy is to increase
public awareness of the effect of our
ESA listing on proposed and ongoing
activities within the species’ range. We
will identify, to the extent known at the
time of the final rule, specific activities
that will be considered likely to result
in violation of section 9, as well as
activities that will not be considered
likely to result in violation. Because the
southern DPS occurs outside of the
jurisdiction of the United States, we are
presently unaware of any activities that
could result in violation of section 9 of
the ESA.

Critical Habitat

Critical habitat is not to be designated
within foreign countries or in other
areas outside of United States
jurisdiction (50 CFR 424.12(h)). Because
the known distribution of the Southern
DPS occurs in areas outside the
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jurisdiction of the United States, no
critical habitat will be designated as part
of the proposed listing actions.

Public Hearings

50 CFR 424.16(c)(3) requires the
Secretary to promptly hold at least one
public hearing if any person requests
one within 45 days of publication of a
proposed rule to list a species. Such
hearings provide the opportunity for
interested individuals and parties to
give opinions, exchange information,
and engage in a constructive dialogue
concerning this proposed rule. We
encourage the public’s involvement in
this matter. If hearings are requested,
details regarding location(s), date(s), and
time(s) will be published in a
forthcoming Federal Register notice.

Public Comments Solicited

Relying on the best scientific and
commercial information available, we
exercised our best professional
judgment in developing this proposal to
list the southern DPS of spotted seals.
To ensure that the final action resulting
from this proposal will be as accurate
and effective as possible, we are
soliciting comments and suggestions
from the public, other governmental
agencies, the governments of China,
Japan, and Russia, the scientific
community, industry, and any other
interested parties. Comments are
encouraged on this proposal as well as
on the Status Review (See DATES and
ADDRESSES). We will review all public
comments and any additional
information regarding the status of these
DPSs and will complete a final
determination within 1 year of
publication of this proposed rule, as
required under the ESA. Final
promulgation of the regulation(s) will
consider the comments and any
additional information we receive, and
such communications may lead to a
final regulation that differs from this
proposal.

Classification

National Environmental Policy Act
(NEPA)

The 1982 amendments to the ESA, in
section 4(b)(1)(A), restrict the

information that may be considered
when assessing species for listing. Based
on this limitation of criteria for a listing
decision and the opinion in Pacific
Legal Foundation v. Andrus, 657 F. 2d
829 (6th Cir. 1981), we have concluded
that NEPA does not apply to ESA listing
actions (See also NOAA Administrative
Order 216-6.).

Executive Order (E.O.) 12866,
Regulatory Flexibility Act, and
Paperwork Reduction Act

As noted in the Conference Report on
the 1982 amendments to the ESA,
economic impacts cannot be considered
when assessing the status of a species.
Therefore, the economic analyses
required by the Regulatory Flexibility
Act are not applicable to the listing
process. In addition, this rule is exempt
from review under Executive Order
12866. This rule does not contain a
collection of information requirement
for the purposes of the Paperwork
Reduction Act.

Executive Order 13132, Federalism

E.O. 13132 requires agencies to take
into account any federalism impacts of
regulations under development. It
includes specific directives for
consultation in situations where a
regulation will preempt state law or
impose substantial direct compliance
costs on state and local governments
(unless required by statute). Neither of
those circumstances is applicable to this
rule.

Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments

The longstanding and distinctive
relationship between the Federal and
tribal governments is defined by
treaties, statutes, executive orders,
judicial decisions, and co-management
agreements, which differentiate tribal
governments from the other entities that
deal with, or are affected by, the Federal
government. This relationship has given
rise to a special Federal trust
responsibility involving the legal
responsibilities and obligations of the
United States toward Indian Tribes and
the application of fiduciary standards of
due care with respect to Indian lands,

tribal trust resources, and the exercise of
tribal rights. E.O. 13175 - Consultation
and Coordination with Indian Tribal
Governments - outlines the
responsibilities of the Federal
Government in matters affecting tribal
interests. Section 161 of Public Law
108-199 (188 Stat. 452), as amended by
section 518 of Public Law 108—447 (118
Stat. 3267), directs all Federal agencies
to consult with Alaska Native
corporations on the same basis as Indian
tribes under E.O. 13175.

We have determined the proposed
listing actions would not have tribal
implications nor affect any tribal
governments or issues. The southern
DPS does not occur within Alaska, and
therefore is not hunted by Alaskan
Natives for traditional use or
subsistence purposes.

References Cited

A complete list of all references cited
in this rulemaking can be found on our
website at http://www.fakr.noaa.gov/
and is available upon request from the
NMFS office in Juneau, Alaska (see
ADDRESSES).

List of Subjects in 50 CFR Part 223

Endangered and threatened species,
Exports, Imports, Transportation.

Dated: October 14, 2009.
James W. Balsiger,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 223 is proposed
to be amended as follows:

PART 223—THREATENED MARINE
AND ANADROMOUS SPECIES

1. The authority citation of part 223
continues to read as follows:

Authority: 16 U.S.C. 1531 1543; subpart B,
§223.201-202 also issued under 16 U.S.C.

1361 et seq.; 16 U.S.C. 5503(d) for
§223.206(d)(9).

2.1In §223.102, paragraph (a)(3) is
added to read as follows:
§223.102 Enumeration of threatened
marine and anadromous species.

(C) * % %
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Species! - I Citation(s) for crit-
Scientific Where Listed C'éaett'gprgsi)n;%rou?g)ng ical haE)_it)at des-
Common name ignation(s)
name
(3) Southern DPS — Spotted Seal Phoca largha | The southern [INSERT FR NA
DPS includes | CITATION & DATE
all breeding WHEN
populations of | PUBLISHED AS A
spotted seals FINAL RULE]
south of 43
degrees north
latitude in the
Pacific Ocean.
3. In Subpart B of part 223, Add §223.211 Southern DPS of Spotted Seal. Southern Distinct Population Segment
§223.211 to read as follows: Prohibitions. The prohibitions of of the Spotted Seal listed in
section 9(a)(1)(A) through 9(a)(1)(G) of ~ §223.102(a)(3).
the ESA (16 U.S.C. 1538) relating to [FR Doc. E9-25198 Filed 10-19-09; 8:45 am]

endangered species shall apply to the BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
National Agricultural Library

Notice of Intent To Seek Approval To
Collect Information

AGENCY: Agricultural Research Service
(ARS), USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and Office of Management
and Budget (OMB) regulations at 5 CFR
part 1320 (60 FR 44978, August 29,
1995), this notice announces the
Agricultural Research Service’s intent to
electronically survey farmers about the
current level of effectiveness of
transferring ARS developed technology
to farmers and identify how to improve
the technology transfer process.

DATES: Comments on this notice must be
received by December 24, 2009 to be
assured of consideration.

ADDRESSES: Address all comments
concerning this notice to Bryan
Kaphammer, Technology Transfer
Coordinator, U.S. Department of
Agriculture Agricultural Research
Service, 2150 Centre Avenue, Building
D, Fort Collins, CO 80526—-8119.
Comments may be sent by facsimile to
(970) 492-7023, or e-mail to
bryan.kaphammer@ars.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Bryan Kaphammer, telephone (970)
492-7028.

SUPPLEMENTARY INFORMATION:

Title: National Program 216
Technology Transfer Project End-users’
Inputs.

OMB Number:

Expiration Date:

Type of Request: Approval for data
collection from individual farmers.

Abstract: This survey contains
eighteen items. The majority of the
questions ask for multiple choice

answers. The Agricultural Research
Service’s mission is to develop science
based solutions to the countries
agricultural problems. Transferring
these solutions to the U.S. agricultural
community is a major part of ARS’
mission. The purpose of this short
survey is to determine the current
situation of transferring technology from
Agricultural Research Service to farmers
and identify alternatives to improve the
technology transferring process and
better meet the farmer’s technological
needs.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average five minutes per
respondent.

Respondents: Individuals who are
interested in joining an electronic
discussion group.

Estimated Number of Respondents:
2,500 per year.

Estimated Total Annual Burden on
Respondents: 12,500 minutes or 208.3
hours.

Comments are invited on (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and the assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who respond, including the
use of appropriate automated,
electronic, mechanical, or other
technology. Comments should be sent to
the address in the preamble. All
responses to this notice will be
summarized and included in the request
for Office of Management and Budget
(OMB) approval. All comments will
become a matter of public record.

Dated: October 1, 2009.
Richard Brenner,
Assistant Administrator, ARS.
[FR Doc. E9—-25228 Filed 10-19-09; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Forest Service

Ketchikan Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Ketchikan Resource
Advisory Committee will meet in
Ketchikan, Alaska, November 18, 2009.
The purpose of this meeting is to
discuss potential projects under the
Secure Rural Schools and Community
Self-Determination Act of 2008.

DATES: The meeting will be held
November 18, 2009 at 6 p.m.
ADDRESSES: The meeting will be held at
the Ketchikan-Misty Fjords Ranger
District Office, 3031 Tongass Avenue,
Ketchikan, Alaska. Send written
comments to Ketchikan Resource
Advisory Committee, do District Ranger,
USDA Forest Service, 3031 Tongass
Ave., Ketchikan, AK 99901, or
electronically to Diane Daniels, RAC
Coordinator at ddaniels@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Diane Daniels, RAC Coordinator,
Ketchikan-Misty Fjords Ranger District,
Tongass National Forest, (907) 228—
4105.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, public input
opportunity will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: October 9, 2009.
Forrest Cole,
Forest Supervisor.
[FR Doc. E9-25056 Filed 10-19-09; 8:45 am]|
BILLING CODE 3410-11-M

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Bureau for Democracy, Conflict and
Humanitarian Assistance; Office of
Food for Peace; Announcement of
Food for Peace Title Il Proposal
Guidance and Program Policies Fiscal
Year 2010; Notice

Pursuant to the Agricultural Trade
Development and Assistance Act of
1954 (Pub. L. 480, as amended), notice
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is hereby given that the Title II Proposal
Guidance and Program Policies Fiscal
Year 2010 will be available to interested
parties for general viewing.

For individuals who wish to review
this guidance, the Title II Proposal
Guidance and Program Policies will be
available for your review for thirty days
via the Food for Peace Web site:
http://www.usaid.gov/our work/
humanitarian_assistance/ffp/guide.html
on or about October 21, 2009. Interested
parties can also receive a copy of the
draft guidance by contacting the Office
of Food for Peace, U.S. Agency for
International Development, RRB 7.06—
152, 1300 Pennsylvania Avenue, NW.,
Washington, DC 20523-7600.

Juli Majernik,

Grants Manager, Policy and Technical
Division, Office of Food for Peace, Bureau
for Democracy, Conflict and Humanitarian
Assistance.

[FR Doc. E9—25145 Filed 10-19-09; 8:45 am]
BILLING CODE 6116-01-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Board for International Food and
Agricultural Development; One
Hundred and Fifty-Eighth Meeting

Notice of Meeting

Pursuant to the Federal Advisory
Committee Act, notice is hereby given of
the one hundred and fifty-eighth
meeting of the Board for International
Food and Agricultural Development
(BIFAD). The meeting will be held from
8:30 a.m. to 4 p.m. on October 13, 2009
at the Des Moines Marriott Downtown
located at 700 Grand Avenue, Des
Moines, Iowa. The meeting venue is in
the Marriott Hotel’s Iowa Ballroom,
Salons A, B, and C located on the
second floor. ‘“Higher Education: A
Critical Partner in Global Agricultural
Development’” will be the central theme
of BIFAD’s initiatives and the October
meeting.

Dr. Robert Easter, Chairman of BIFAD,
will preside over the proceedings. Dr.
Easter is Interim Provost and Vice
Chancellor for Academic Affairs,
University of Illinois at Urbana-
Champaign.

With the passing of Dr. Norman
Borlaug on September 12, 2009 it is
most fitting that Food Security remains
the central focus of BIFAD’s Agenda for
its 158th meeting. The Board, working
closely in tandem with USAID,
continues to seek ways to enhance and
systematize agricultural development
oriented university relationships with
USAID. Within this context is the
recognition that only through broad-

based partnerships and
multidisciplinary approaches will the
US achieve priority foreign assistance
goals in a dramatically changed
development world. It is in the sprit of
the Title XII mandates and in view of
today’s development realities,
underpinned by complex socio-
economic conditions and regional
conflicts that BIFAD is leading as a
“gateway’’ to the university community.

In tribute to one of the world’s
greatest and most humble plant
scientists who labored to provide food
to those in most need and because he
saw food as a moral right the BIFAD
will open its 158th meeting with a
special tribute in his memory. Likewise
the BIFAD will present a special
Resolution to honor Dr. Norman E.
Borlaug. The special tribute will be
presented by Allen C. Christensen, past
Board member and Director of the
Benson Agricultural and Food Institute.

Fred Cholick, Dean and Director,
College of Agriculture, Kansas State
University will lead the morning’s first
technical session. He will present a
report on the findings and
recommendations coming from the
BIFAD sponsored Conference of Deans
(COD II). The COD II was held on June
28 and 29, 2009 in Washington, DC.
Incorporating the USAID’s priority on
food security in foreign assistance,
“Building a Global Food Security
Strategy: The Role of Higher Education
in US International Development”
served as the COD II's theme. The Board
will be moving forward to present the
COD 1I results to the USAID
Administrator.

At mid-morning the Board will host a
dialogue on university and USAID
partnership. Specifically to be
addressed will be the BIFAD/USAID
Strategic Partnership Memorandum of
Understanding which is being
developed jointly. Presenting for USAID
will be Carol Grigsby, Deputy Director,
Office of Development Partners, USAID.
Moderating the discussion for the
universities will be Jack Payne, Vice
President for Extension & Outreach,
Iowa State University. The objective of
the MOU is to strengthen university and
USAID engagement through joint
activities centered around, but not
limited to, food security.

Reflecting the growing reality that
USAID and its partners must now
implement development programs in
conflict zones the Board has invited a
special presentation, “Universities and
Possible Role in Counter-Insurgency:
New Thinking on Civil-Military
Collaboration.” This presentation, a
follow-on to one delivered at the
Board’s 157th meeting, (7/29/09) will

focus on Afghanistan and how the
Improvised Explosive Device (IED) must
also be countered via strategic and long-
term development interventions through
education and agriculture. Julia Erdley,
Science Advisor, Joint Improvised
Explosive Device Defeat Organization
(JIEDDQ), the Pentagon will be
presenting. This presentation is
scheduled for 11 a.m. right after the
morning break.

Concluding the morning session Kerry
Bolognese, Vice-President, Association
for Public and Land-Grant Universities
(APLU) will provide a progress update
on the Africa-US Higher Education
Initiative. Kerry will discuss the status
of the partnership plans, the recent
conference in Ghana of awardees, and
how the Initiative will result in building
the higher education capacity of Sub-
Saharan Africa, which will be critical to
the regions long-term economic growth.

After an executive luncheon (closed
to the public) the Board will re-convene.
Scheduled as the afternoon’s first
session is a panel discussion, “Critical
Role of Minority Serving Institutions in
Today’s Complex Agricultural
Development Environment.” This
discussion is being designed to open a
new dialogue and begin exploring
effective partnering with USAID. Bill
DeLauder, Board member and President
Emeritus, Delaware State University
will be moderating the panel discussion.

Following the MSI panel Alice Pell,
Professor and Provost, College of
Agriculture, Cornell University, will
present an update on how land-grant
universities can contribute to USAID’s
agricultural development strategy in
Afghanistan. In recent months BIFAD
has been coordinating efforts with
USAID’s Asia Near East Bureau (ANE).
Under BIFAD’s lead a special
symposium was held (8/19/09) discuss
how land-grant universities can
contribute to development in
Afghanistan, including the
Administration’s intent to emphasize
joint programming, and country level
Afghan-first ownership. Experts from
nine universities with Afghanistan
experience met with representatives
from USAID/Washington and Pakistan,
the Department of State, USDA (CSREES
& FAS) and NGOs.

Concluding the afternoon session the
Board will hear an update and BIFAD’s
comments on USAID’s FY 2008 Title XII
Report to Congress. John Becker, Senior
Policy Advisor, BIFAD Secretariat,
Office of Development Partners, USAID
will present the report. Also to be
discussed will be the Office of
Development Partners management
plans to open up an early dialog with
BIFAD, the universities and
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Congressional staff as the report is being
developed.

The Board meeting is open to the
public. The Board welcomes open
dialogue to promote greater focus on
critical issues facing USAID, the role of
universities in development, and
applications of U.S. scientific, technical
and institutional capabilities to
international agriculture. Note on Public
Comments: Due to time constraints
public comments to the Board will be
limited to two (2) minutes to
accommodate as many as possible. It is
preferred to have comments submitted
to the Board in writing. Two periods for
public comment will be provided
during the Board meeting—just before
lunch and adjournment.

Those wishing to attend the meeting
or obtain additional information about
BIFAD should contact Dr. Ronald S.
Senykoff, Executive Director and
Designated Federal Officer for BIFAD.
Write him in care of the U.S. Agency for
International Development, Ronald
Reagan Building, Office of Development
Partners, 1300 Pennsylvania Avenue,
NW., Room 6.7-153, Washington, DC
20523-2110 or telephone him at (202)
712-0218 or fax (202) 216—-3124.

Ronald S. Senykoff,

Executive Director and USAID Designated
Federal Officer for BIFAD, Office of
Development Partners, U.S. Agency for
International Development.

[FR Doc. E9—-25143 Filed 10-19-09; 8:45 am]|
BILLING CODE 6116-01-P

DEPARTMENT OF COMMERCE

Environmental Technologies Trade
Advisory Committee (ETTAC)

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of open meeting.

SUMMARY: The Environmental
Technologies Trade Advisory
Committee (ETTAC) will hold a plenary
meeting on October 29, 2009 at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230, in Room 3407.
The ETTAC will discuss environmental
goods and services trade liberalization
efforts in the World Trade Organization,
United Nations climate negotiations in
Copenhagen, and other administrative
items. This is the first time this ETTAC
will meet since its re-chartering in
September 2009. The meeting is open to
the public and time will be permitted
for public comment.

Written comments concerning ETTAC
affairs are welcome anytime before or

after the meeting. Minutes will be
available within 30 days of this meeting.
The ETTAC is mandated by Public
Law 103-392. It was created to advise
the U.S. government on environmental
trade policies and programs, and to help
it to focus its resources on increasing
the exports of the U.S. environmental
industry. ETTAC operates as an
advisory committee to the Secretary of
Commerce and the Trade Promotion
Coordinating Committee (TPCC).
ETTAC was originally chartered in May
of 1994. It was most recently re-
chartered until September 2010.

DATES: October 29, 2009.
Time: 9 am. to 3 p.m.

ADDRESSES: For further information
phone Ellen Bohon, Office of Energy
and Environmental Technologies
Industries (OEEI), International Trade
Administration, U.S. Department of
Commerce at (202) 482—0359 or via e-
mail at: Ellen.bohon@mail.doc.gov. This
meeting is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
OEEI at (202) 482-5225.

Cheryl McQueen,

Acting Director, Office of Energy and
Environmental Industries, U.S. Department
of Commerce.

[FR Doc. E9—-25125 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Northeast Region
Dealer Purchase Reports

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

DATES: Written comments must be
submitted on or before December 21,
2009.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 7845,
14th and Constitution Avenue, NW.,

Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Peter Burns, (978) 281-9144
or reporting.ne@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

Federally-permitted dealers, and any
individual acting in the capacity of a
dealer, must submit to the Regional
Administrator or to the official designee
a detailed report of all fish purchased or
received for a commercial purpose,
other than solely for transport on land
by one of the available electronic
reporting mechanisms approved by
National Marine Fisheries Service
(NMFS). The information obtained is
used by economists, biologists, and
managers in the management of the
fisheries. The data collection parameters
are consistent with the current
requirements for Federal dealers under
the authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. NOAA is seeking to renew
Paperwork Reduction Act approval for
these requirements.

1I. Method of Collection

Dealers submit purchasing
information through an electronic
process by either one of two NMFS
supplied programs or through a NMFS
approved mechanism.

III. Data

OMB Control Number: 0648—-0229.

Form Number: NOAA Forms 88-30 is
no longer being used. Federally
permitted dealers submit fishery
information through electronic
processes.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations; individuals or
households.

Estimated Number of Respondents:
781.

Estimated Time per Response: 4
minutes per fishing trip.

Estimated Total Annual Burden
Hours: 2,722.

Estimated Total Annual Cost to
Public: $460,200.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
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proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: October 15, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9—25141 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Processed
Products Family of Forms

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before December 21,
2009.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 7845,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Alan Lowther, (301) 713—
2328 or Alan.Lowther@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

National Oceanic and Atmospheric
Administration (NOAA) annually
collects information from seafood and

industrial fishing processing plants on
the volume and value of their processed
fishery products and monthly
employment figures. NOAA also
collects monthly information on the
production of fish meal and oil. The
information gathered is used by NOAA
in the economic and social analyses
when proposing and evaluating fishery
management actions.

I1. Method of Collection

In the current survey, NOAA’s
National Marine Fisheries Service
(NMFS) provides each processor a pre-
printed form that includes the products
produced by the dealer in the previous
year. The dealer needs only to fill in the
quantities, and add any new products,
before returning the form every year.
Processors have the option to use a
Web-based application that allows them
to submit the data electronically.

II1. Data

OMB Control Number: 0648—0018.

Form Number: NOAA Forms 88-13,
88-13C.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
1,322.

Estimated Time per Response: 30
minutes for an Annual Processed
Products Report and 15 minutes for a
Fishery Products Report Fish Meal and
0il, Monthly.

Estimated Total Annual Burden
Hours: 681.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: October 15, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9—25134 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-533-840, A-549-822]

Certain Frozen Warmwater Shrimp
From India and Thailand: Notice of
Extension of Time Limits for the
Preliminary Results of the Fourth
Administrative Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Eastwood (India) at (202) 482—
3874, or Kate Johnson (Thailand) at
(202) 482-4929, AD/CVD Operations,
Office 2, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230.

Background

On April 7, 2009, the Department of
Commerce (the Department) published a
notice of initiation of the administrative
reviews of the antidumping duty orders
on certain frozen warmwater shrimp
from Brazil, India and Thailand
covering the period February 1, 2008,
through January 31, 2009. See Certain
Frozen Warmwater Shrimp from Brazil,
India, and Thailand: Notice of Initiation
of Administrative Reviews, 74 FR 15699
(April 7, 2009).

On May 13, 2009, the Department
selected respondents for individual
examination in the reviews of certain
frozen warmwater shrimp from India
and Thailand.? See the Memorandum
from Holly Phelps to James Maeder
entitled “2008-2009 Antidumping Duty
Administrative Review of Certain
Frozen Warmwater Shrimp from India:
Selection of Respondents for Individual
Review,” and the Memorandum from
Kate Johnson and David Goldberger to
James Maeder entitled “2008—2009
Antidumping Duty Administrative
Review on Certain Frozen Warmwater
Shrimp from Thailand: Selection of
Respondents for Individual Review.”

1 The Department rescinded the administrative
review of frozen warmwater shrimp from Brazil on
June 17, 2009. See Certain Frozen Warmwater
Shrimp from Brazil: Notice of Rescission of
Antidumping Duty Administrative Review, 74 FR
28665 (June 17, 2009).
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Extension of Time Limit of Preliminary
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to make a preliminary
determination in an administrative
review within 245 days after the last day
of the anniversary month of an order or
finding for which a review is requested.
Consistent with section 751(a)(3)(A) of
the Act, the Department may extend the
245-day period to 365 days if it is not
practicable to complete the review
within a 245-day period. The deadline
for the preliminary results of these
administrative reviews is currently
November 2, 2009.2 The Department
determines that completion of the
preliminary results of these reviews
within the statutory time period is not
practicable because we are unable to
complete our review of the original and/
or supplemental questionnaire
responses for each respondent and
conduct verifications within the current
timeframe. The Department thus
requires additional time to conduct its
analysis for each company in these
reviews. Therefore, in accordance with
section 751(a)(3)(A) the Act, we are
extending the time period for issuing
the preliminary results of these reviews
until March 1, 2010. The final results
continue to be due 120 days after the
publication of the preliminary results.

This notice is published pursuant to
section 751(a)(3)(A) of the Act and 19
CFR 351.213(h)(2).

Dated: October 14, 2009.
John M. Andersen,
Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.
[FR Doc. E9—25185 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
A-552-802

Certain Frozen Warmwater Shrimp
from the Socialist Republic of Vietham:
Amended Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On September 15, 2009, the
Department of Commerce
(“Department”’) published the final
results and final partial rescission of the

2The original due date for the preliminary
results, October 31, 2009, is a Saturday.

antidumping duty administrative review
of the antidumping duty order on
certain frozen warmwater shrimp from
the Socialist Republic of Vietnam
(“Vietnam”’) covering the period
February 1, 2007, through January 31,
2008. See Certain Frozen Warmwater
Shrimp From the Socialist Republic of
Vietnam: Final Results and Final Partial
Rescission of Antidumping Duty
Administrative Review, 74 FR 47191
(September 15, 2009) (“Final Results’).
Pursuant to section 751(h) of the Tariff
Act of 1930, as amended (‘“‘the Act”),
and 19 CFR 351.224(e), we are
amending the Final Results to correct a
ministerial error in the name assigned to
a respondent not selected for individual
examination, Thuan Phuoc Seafoods
and Trading Corporation, that received
a separate rate.

EFFECTIVE DATE: October 20, 2009.

FOR FURTHER INFORMATION CONTACT:
Irene Gorelik, AD/CVD Operations,
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington DC 20230; telephone: (202)
482-6905.

SUPPLEMENTARY INFORMATION:
Background

On September 15, 2009, Minh Hai
Export Frozen Seafood Processing Joint—
Stock Company, Soc Trang Seafood
Joint Stock Company, Bac Lieu Fisheries
Joint Stock Company, Thuan Phuoc
Seafoods and Trading Corporation, and
UTXI Aquatic Products Processing
Corporation (collectively, “SR
respondents”) filed timely allegations,
pursuant to 19 CFR 351.224(c)(1), that
the Department made ministerial errors
regarding the respective company
names listed in the Final Results. No
other interested parties filed ministerial
error allegations or rebuttals to the SR
respondents’ ministerial error
allegation.

The SR respondents allege that the
Department made a ministerial error
with respect to the names listed in the
“Final Results of Review”” section of the
Final Results. Specifically, Soc Trang
Seafood Joint Stock Company claims
that the Department inadvertently
omitted the claimed “doing—business-
as” (“dba’’) name of “STAPIMEX”’ from
the Final Results. Thuan Phuoc
Seafoods and Trading Corporation
argues that its name abbreviated as
“Thuan Phuoc JSC” in the Final Results
is not a dba name actually used by the
company. Additionally, Thuan Phuoc
Seafoods and Trading Corporation
argues that the Department omitted six

other dba names from the Final Results.?
UTXI Aquatic Products Processing
Corporation argues that the Department
made a ministerial error in the Final
Results by omitting the following dba
names: UTXI, UTXI Co. Ltd., Khanh Loi
Seafood Factory, and Hoang Phuong
Seafood Factory. Lastly, Minh Hai
Export Frozen Seafood Processing Joint—
Stock Company argues that the
Department omitted the abbreviation
“Minh Hai Export—Jostoco” from the
Final Results.

Amended Final Results of Review

A ministerial error, as defined in
section 751(h) of the Act, includes
“errors in addition, subtraction, or other
arithmetic function, clerical error
resulting from inaccurate copying,
duplication, or the like, and any other
type of unintentional error which the
{Secretary} considers ministerial.”” See
also 19 CFR 351.224(f). After analyzing
the SR respondents’ allegations, we
have determined, in accordance with
section 751(h) of the Act and 19 CFR
351.224(e), that the Department made a
ministerial error in the Final Results by
unintentionally assigning to Thuan
Phuoc Seafoods and Trading
Corporation an abbreviated form of its
name, ‘“Thuan Phuoc JSC,” that was not
used by the company as a trade name.>2
Therefore, we are amending the final
results of administrative review of
certain frozen warmwater shrimp from
Vietnam for the period February 1,
2007, through January 31, 2008, to
remove ‘“Thuan Phuoc JSC” as an
abbreviation of SR respondent, Thuan
Phuoc Seafoods and Trading
Corporation. Although we disagree that
we made ministerial errors with respect
to the other allegations referenced
above, for clarification we will include
dba names in these amended final
results. For further explanation of our
reasons, see Amended Final Memo. The
weighted—average percentage dumping
margins have not changed from the
Final Results for any companies:

1 Thuan Phuoc, Frozen Seafoods Factory No. 32,
Frozen Seafoods Fty, Frozen Seafoods Factory 32,
Seafoods and Foodstuff Factory, and My Son
Seafood Factory.

2“For a detailed explanation, see “Memorandum
to James C. Doyle, Director, Office 9, through
Catherine Bertrand, Program Manager, Office 9,
from Irene Gorelik, Senior Analyst, Office 9; Certain
Frozen Warmwater Shrimp from the Socialist
Republic of Vietnam: Allegation of Ministerial Error
in the Final Results of the Third Administrative
Review,” dated concurrently with the signature
date of this notice (‘““Amended Final Memo”). In the
Amended Final Memo, the Department also
addresses the ministerial error allegations brought
by Minh Hai Export Frozen Seafood Processing
Joint-Stock Company, Soc Trang Seafood Joint
Stock Company, Bac Lieu Fisheries Joint Stock
Company, and UTXI Aquatic Products Processing
Corporation.
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CERTAIN FROZEN WARMWATER SHRIMP FROM VIETNAM

Manufacturer/Exporter nghte%@r&rﬁge Margin

Thuan Phuoc Seafoods and Trading Corporation® aka,.

Frozen Seafoods Factory No. 32, aka,.

Frozen Seafoods Fty, aka,.

Thuan Phuoc, aka.

Frozen Seafoods Factory 32, aka.

Seafoods and Foodstuff Factory, aka.

My SON SEAf00AS FACIONY .. ..eiiiiiiii ittt ettt et sae e et e se e e bt e e aeeenne e nreenteeeas 4.57 %
Minh Hai Export Frozen Seafood Processing Joint Stock Company, aka.

Minh Hai Jostoco, aka.

Minh Hai Export Frozen Seafood Processing Joint—Stock Company (“Minh Hai Jostoco”), aka.

Minh Hai Export Frozen Seafood Processing Joint—Stock Company, aka.

Minh Hai Joint Stock Seafood Processing Joint—Stock Company, aka.

Minh Hai Export Frozen Seafood Processing Joint—Stock Co., aka.

Minh Hai Export Frozen Seafood Processing Joint—Stock Company Minh Hai JoStoco ..........ccccveveviniiiinicnne 4.57 %
Soc Trang Seafood Joint Stock Company#, aka.

STAPIMEX ettt ettt bttt h e a e bt h e b e e e e e b e ea e e £ e eh e e E e eh e e bt e he e bt R e e bR e e bt bt e et bt e e e nheenenreenrenn 4.57 %
UTXI Aquatic Products Processing Corporations, aka.

UTXI, aka.

UTXI Co. Ltd., aka.

UTXICO.

Khanh Loi Seafood Factory, aka.

Hoang Phuong Seafood Factory 4.57 %
Vietnam—Wide RAtEO ... e ettt e et n e e e e e e e e 25.76 %

3This company, via a CCR, has assumed the separate rate for the former entity and all other trade names associated with the former entity
that had also been previously granted separate rate status. See Frozen Warmwater Shrimp From Vietnam: Notice of Final Results of Anti-
dumping Duty Changed Circumstances Reviews, 74 FR 42050 (August 20, 2009) (“Vietnam Shrimp CCR Final”); see also Final Results and ac-
companying Issues and Decision Memorandum at Comment 17.

4This company, via a CCR, has assumed the separate rate for the former entity and all other trade names associated with the former entity
that had also been previously granted separate rate status. See Vietnam Shrimp CCR Final; see also Final Results and accompanying Issues
and Decision Memorandum at Comment 17.

5This company, via a CCR, has assumed the separate rate for the former entity and all other trade names associated with the former entity
that had also been previously granted separate rate status. See Vietnam Shrimp CCR Final; see also Final Results and accompanying Issues
and Decision Memorandum at Comment 17.

6The Vietnam-wide entity includes: AAAS Logistics; Agrimex; Amerasian Shipping Logistics Corp.; American Container Line; An Giang Fish-
eries Import and Export Joint Stock Company (Agifish); An Xuyen; Angiang Agricultural; Technology Service Company; Aquatic Products Trading
Company; Bentre Aquaproduct Imports & Exports; Bentre Forestry and Aquaproduct Import-Export Company (“FAQUIMEX”); Bentre Frozen
Aquaproduct Exports; Bentre Seafood Joint Stock; Beseaco, Binh Dinh Fishery Joint Stock; Cantho Import-Export Seafood Joint Stock Com-
pany(“Caseamex”); Can Tho Import Export Fishery Limited Company (“CAFISH"); Ca Mau Seaproducts Exploitation and Service Corporation
(“SES”); Camau Seafood Fty; Can Tho Seafood Exports; Cautre Enterprises; Chun Cheng Da Nang Co., Ltd.; Co Hieu; Cong Ty Do Hop Viet
Cuong; Dao Van Manh; Dong Phuc Huynh; Dragon Waves Frozen Food Fty.; Duyen Hai Bac Lieu Company (“T.K. Co.”); Duyen Hai Foodstuffs
Processing Factory (“COSEAFEX”); General Imports & Exports; Hacota; Hai Ha Private Enterprise; Hai Thuan Export Seaproduct Processing
Co., Ltd. ; Hai Viet; Hai Viet Corporation (“HAVICO”); Hanoi Seaproducts Import Export Corporation (“Seaprodex Hanoi”); Seaprodex Hanoi;
Hatrang Frozen Seaproduct Fty; Hoa Nam Marine Agricultural; Hoan An Fishery; Hoan Vu Marine Product Co., Ltd.; Hua Heong Food Ind Viet-
nam; Khanh Loi Trading; Kien Gang Sea Products Import - Export Company (Kisimex); Kien Gang Seaproduct Import and Export Company
(“KISIMEX”); Konoike Vinatrans Logistics; Lamson Import-Export Foodstuffs Corporation; Long An Food Processing Export Joint Stock Company
(“LAFOOCQ”); Lucky Shing; Nam Hai; Nha Trang Company Limited; Nha Trang Fisheries Co. Ltd.; Pataya Food Industry (Vietnam) Ltd.; Phat
Loc Seafood; Phung Hung Private Business; Saigon Orchide; Sea Product; Sea Products Imports & Exports; Seafood Company Zone I
(“Thusaco2”); Seafood Processing Joint Stock Company No.9 (previously Seafood Processing Imports Exports); Seafoods and Foodstuff Fac-
tory; Seaprodex; Seaprodex Quang Tri; Sonacos; Song Huong ASC Import-Export Company Ltd.; Song Huong ASC Joint Stock Company; Spe-
cial Aquatic Products Joint Stock Company (“Seaspimex”); SSC; T & T Co., Ltd.; Tacvan Frozen Seafoods Processing Export Company; Thami
Shipping & Airfreight; Thang Long; Thanh Long; Thanh Doan Seaproducts Import; Thien Ma Seafood; Tourism Material and Equipment Company
(Matourimex Hochiminh City Branch); Truc An Company; Trung Duc Fisheries Private Enterprise; V N Seafoods; Vien Thang Private Enterprise;
Viet Nhan Company; Vietfracht Can Tho; Vietnam Northern Viking Technologie Co.; Vietnam Northern Viking Technology Co. Ltd.; Vietnam
Tomec Co., Ltd.; Vilfood Co.; and Vita.

Assessment Rate

The Department will determine, and
U.S. Customs and Border Protection
(“CBP”) shall assess, antidumping
duties on all appropriate entries based
on the amended final results. For details
on the assessment of antidumping
duties on all appropriate entries, see
Final Results. The Department intends
to issue appropriate assessment
instructions directly to CBP 15 days
after the date of publication of the
amended final results of the
administrative review.

Cash Deposit Requirements

The following deposit rates will be
effective retroactively on any entries
made on or after September 15, 2009,
the date of publication of the Final
Results, for all shipments of certain
frozen warmwater shrimp from Vietnam
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by section
751(a)(2)(C) of the Act: (1) For the
exporters listed above, the cash deposit
rate will be established in these
amended final results of review (except,
if the rate is zero or de minimis, i.e., less

than 0.5 percent, a zero cash deposit
rate will be required for that company);
(2) for previously investigated or
reviewed Vietnamese and non—
Vietnamese exporters not listed above
that have separate rates, the cash
deposit rate will continue to be the
exporter—specific rate published for the
most recent period; (3) for all
Vietnamese exporters of subject
merchandise which have not been
found to be entitled to a separate rate,
the cash deposit rate will be the
Vietnamese—wide rate of 25.76 percent;
and (4) for all non—Vietnamese
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exporters of subject merchandise which
have not received their own rate, the
cash deposit rate will be the rate
applicable to the Vietnamese exporters
that supplied that non—Vietnamese
exporter. These deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred, and in the subsequent
assessment of double antidumping
duties.

Notification of Interested Parties

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during the review period. Pursuant to 19
CFR 351.402(f)(3), failure to comply
with this requirement could result in
the Department’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (“APO”’) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO as explained in
the administrative protective order
itself. Timely written notification of the
return/destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing these
results and notice in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: October 13, 2009.

Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

[FR Doc. E9-25209 Filed 10-19-09; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
(C-570-959)

Certain Coated Paper Suitable for
High—Quality Print Graphics Using
Sheet—Fed Presses from the People’s
Republic of China: Initiation of
Countervailing Duty Investigation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: October 20, 2009.
FOR FURTHER INFORMATION CONTACT:
Yasmin Nair and Joseph Shuler, AD/
CVD Operations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—3813 and (202)
482-1293, respectively.
SUPPLEMENTARY INFORMATION:

The Petition

On September 23, 2009, the
Department of Commerce
(“Department’’) received a petition filed
in proper form by Appleton Coated LLC,
NewPage Corporation, S.D. Warren
Company d/b/a Sappi Fine Paper North
America, and the United Steel, Paper
and Forestry, Rubber, Manufacturing,
Energy, Allied Industrial and Service
Workers International Union
(collectively, “Petitioners”), domestic
producers of certain coated paper
suitable for high—quality print graphics
using sheet—fed presses (“‘coated
paper”).? In response to the
Department’s requests, Petitioners
provided timely information
supplementing the Petition on October
2, 2009, and October 6, 2009.

In accordance with section 702(b)(1)
of the Tariff Act of 1930, as amended
(“the Act”), Petitioners allege that
manufacturers, producers, or exporters
of coated paper in the People’s Republic
of China (“PRC”) receive
countervailable subsidies within the
meaning of section 701 of the Act, and
that such imports are materially
injuring, or threatening material injury
to, an industry in the United States.

The Department finds that Petitioners
filed the Petition on behalf of the
domestic industry because they are
interested parties as defined in section
771(9)(C) and (D) of the Act, and

1 See Petition for the Imposition of Antidumping
and Countervailing Duties Pursuant to Sections 701
and 731 of the Tariff Act of 1930, as Amended:
Certain Coated Paper Suitable for High-Quality
Print Graphics Using Sheet-Fred Presses from the
People’s Republic of China, dated September 23,
2009 (“Petition”).

Petitioners have demonstrated sufficient
industry support with respect to the
countervailing duty (“CVD”)
investigation (see “‘Determination of
Industry Support for the Petition”
section below).

Period of Investigation

The period of investigation is January
1, 2008, through December 31, 2008.

Scope of Investigation

The products covered by the
investigation are coated paper products
from the PRC. For a full description of
the scope of the investigation, please see
“Scope of Investigation,” in Appendix I
of this notice.

Comments on Scope of Investigation

During our review of the Petition, we
discussed the scope with Petitioners to
ensure that it is an accurate reflection of
the products for which the domestic
industry is seeking relief. Moreover, as
discussed in the preamble to the
Department’s regulations (Antidumping
Duties; Countervailing Duties; Final
Rule, 62 FR 27296, 27323 (May 19,
1997)), we are setting aside a period for
interested parties to raise issues
regarding product coverage. The
Department encourages all interested
parties to submit such comments by
November 2, 2009, twenty calendar days
from the signature date of this notice.
Comments should be addressed to
Import Administration’s APO/Dockets
Unit, Room 1870, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.
The period of the scope consultations is
intended to provide the Department
with ample opportunity to consider all
comments and to consult with parties
prior to the issuance of the preliminary
determination.

Consultations

Pursuant to section 702(b)(4)(A)(ii) of
the Act, on September 23, 2009, the
Department invited representatives of
the Government of the PRC (“GOC”) for
consultations with respect to the CVD
petition. The GOC did not request such
consultations, however, on October 13,
2009, the GOC’s Ministry of Commerce
submitted to the United States Embassy
in Beijing, China comments pertaining
to the Petition.

Determination of Industry Support for
the Petition

Section 702(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 702(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
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petition account for: (i) at least 25
percent of the total production of the
domestic like product; and (ii) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Moreover, section 702(c)(4)(D)
of the Act provides that, if the petition
does not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
the Department shall: (i) poll the
industry or rely on other information in
order to determine if there is support for
the petition, as required by
subparagraph (A); or (ii) determine
industry support using a statistically
valid sampling method.

Section 771(4)(A) of the Act defines
the “industry” as the producers as a
whole of a domestic like product. Thus,
to determine whether a petition has the
requisite industry support, the statute
directs the Department to look to
producers and workers who produce the
domestic like product. The International
Trade Commission (“ITC”), which is
responsible for determining whether
“the domestic industry” has been
injured, must also determine what
constitutes a domestic like product in
order to define the industry. While both
the Department and the ITC must apply
the same statutory definition regarding
the domestic like product (see section
771(10) of the Act), they do so for
different purposes and pursuant to a
separate and distinct authority. In
addition, the Department’s
determination is subject to limitations of
time and information. Although this
may result in different definitions of the
like product, such differences do not
render the decision of either agency
contrary to law. See USEC, Inc. v.
United States, 132 F. Supp. 2d 1, 8 (Ct.
Int’] Trade 2001), citing Algoma Steel
Corp., Ltd. v. United States, 688 F.
Supp. 639, 644 (Ct. Int’] Trade 1988),
aff’'d 865 F.2d 240 (Fed. Cir. 1989), cert.
denied 492 U.S. 919 (1989).

Section 771(10) of the Act defines the
domestic like product as “a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation”
(i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition).

With regard to the domestic like
product, Petitioners offer a definition of
domestic like product that includes
sheeter rolls (rolls of certain coated

paper intended to be slit and used in
sheet—fed presses) and, therefore, is
broader than the scope of the
investigation, which does not include
sheeter rolls. Based on our analysis of
the information submitted on the
record, we have determined that coated
paper described in the scope of the
investigation and sheeter rolls constitute
a single domestic like product and we
have analyzed industry support in terms
of that domestic like product. For a
discussion of the domestic like product
analysis in this case, see Countervailing
Duty Investigation Initiation Checklist:
Certain Coated Paper from the PRC
(“PRC Initiation Checklist”) at
Attachment II, Analysis of Industry
Support for the Petitions Covering
Certain Coated Paper from the People’s
Republic of China and Indonesia, dated
concurrently with this notice and on file
in the Central Records Unit, Room 1117
of the main Department of Commerce
building.

In determining whether Petitioners
have standing under section
702(c)(4)(A) of the Act, we considered
the industry support data contained in
the Petition with reference to the
domestic like product as defined in the
Petition. To establish industry support,
Petitioners provided their own 2008
shipments of the domestic like product,
as well as one supporting company’s
(SMART Papers) 2008 shipments, and
compared the total to the 2008
shipments of the entire domestic
industry. See Volume I of the Petition,
at 2—3, Exhibits I-3, I-4, and I-19, and
Supplement to the AD/CVD Petitions,
dated October 2, 2009, at 19-22 and
Exhibit 4. Petitioners estimated total
2008 shipments of the domestic like
product based on the American Forest &
Paper Association annual Coated
Printing Papers Survey. See Volume I of
the Petition, at 3 and Exhibits I-3 and
I-4, and Supplement to the AD/CVD
Petitions, dated October 2, 2009, at 22
and Exhibit 4; see also PRC Initiation
Checklist at Attachment II.

Our review of the data provided in the
Petition, supplemental submissions, and
other information readily available to
the Department indicates that
Petitioners have established industry
support. First, the Petition established
support from domestic producers (or
workers) accounting for more than 50
percent of the total production of the
domestic like product and, as such, the
Department is not required to take
further action in order to evaluate
industry support (e.g., polling). See
section 702(c)(4)(D) of the Act; see also
PRC Initiation Checklist at Attachment
II. Second, the domestic producers (or
workers) have met the statutory criteria

for industry support under section
702(c)(4)(A)(i) of the Act because the
domestic producers (or workers) who
support the Petition account for at least
25 percent of the total production of the
domestic like product. See PRC
Initiation Checklist at Attachment II
Finally, the domestic producers (or
workers) have met the statutory criteria
for industry support under section
702(c)(4)(A)(ii) of the Act because the
domestic producers (or workers) who
support the Petition account for more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
Petition. Accordingly, the Department
determines that the Petition was filed on
behalf of the domestic industry within
the meaning of section 702(b)(1) of the
Act. See id.

The Department finds that Petitioners
filed the Petition on behalf of the
domestic industry because they are
interested parties as defined in sections
771(9)(C) and 771(9)(D) of the Act and
they have demonstrated sufficient
industry support with respect to the
CVD investigation that they are
requesting the Department initiate. See
id.

Injury Test

Because the PRC is a “Subsidies
Agreement Country” within the
meaning of section 701(b) of the Act,
section 701(a)(2) of the Act applies to
this investigation. Accordingly, the ITC
must determine whether imports of the
subject merchandise from the PRC
materially injure, or threaten material
injury to, a U.S. industry.

Allegations and Evidence of Material
Injury and Causation

Petitioners allege that imports of
coated paper from the PRC are
benefitting from countervailable
subsidies and that such imports are
causing, or threaten to cause, material
injury to the domestic industry
producing certain coated paper. In
addition, Petitioners allege that
subsidized imports exceed the
negligibility threshold provided for
under section 771(24)(A) of the Act.

Petitioners contend that the industry’s
injured condition is illustrated by
reduced market share, underselling and
price depressing and suppressing
effects, increased import penetration,
lost sales and revenue, reduced
production, capacity, and capacity
utilization, reduced shipments and
inventories, reduced employment, and
reduced financial performance. We have
assessed the allegations and supporting
evidence regarding material injury,



Federal Register/Vol. 74, No. 201/ Tuesday, October

20, 2009/ Notices 53705

threat of material injury, and causation,
and we have determined that these
allegations are properly supported by
adequate evidence and meet the
statutory requirements for initiation. See
PRC Initiation Checklist at Attachment
III, Analysis of Allegations and
Evidence of Material Injury and
Causation for the Petitions Covering
Certain Coated Paper from the People’s
Republic of China and Indonesia.

Initiation of Countervailing Duty
Investigation

Section 702(b) of the Act requires the
Department to initiate a CVD proceeding
whenever an interested party files a
petition on behalf of an industry that:
(1) alleges the elements necessary for an
imposition of a duty under section
701(a) of the Act; and (2) is
accompanied by information reasonably
available to Petitioner(s) supporting the
allegations.

The Department has examined the
CVD petition on coated paper from the
PRC and finds that it complies with the
requirements of section 702(b) of the
Act. Therefore, in accordance with
section 702(b) of the Act, we are
initiating a CVD investigation to
determine whether manufacturers,
producers, or exporters of coated paper
in the PRC receive countervailable
subsidies. For a discussion of evidence
supporting our initiation determination,
see Initiation Checklist.

We are including in our investigation
the following programs alleged in the
Petition to have provided
countervailable subsidies to producers
and exporters of the subject
merchandise in the PRC:

A. Preferential Lending to the Coated
Paper Industry

1. Policy Loans from State-Owned
Commercial Banks and Government
Policy Banks

2. Fast-Growth High-Yield Forestry
Program Loans

B. Income Tax Programs

1. Income Tax Exemption/Reduction
under “Two-Free/Three Half”
Program

2. Local Income Tax Exemption and
Reductions for “Productive”
Foreign—Invested Enterprises
(“FIEs”)

3. Income Tax Reduction for FIEs
Purchasing Domestically—Produced
Equipment

4. Tax Subsidies to FIEs Based on
Geographic Location
5. Preferential Tax Policies for

Technology or Knowledge—
Intensive FIEs

6. Tax Programs for FIEs that are High
or New Technology Enterprises

7. Income Tax Reductions for High—
Technology Industries in
Guangdong Province

8. Preferential Tax Policies for
Research and Development at FIEs

9. Income Tax Credits for
Domestically-Owned Companies
Purchasing Domestically—Produced
Equipment

10. Income Tax Exemption Program
for Export—Oriented FIEs

11. Corporate Income Tax Refund
Program for Reinvestment of FIE
profits in Export—Oriented
Enterprises

12. Exemption from City Maintenance
and Construction Taxes and
Education Surcharges for FIEs

C. Indirect Tax and Import Tariff
Programs

1. Value Added Tax (“VAT”’) and
Tariff Exemptions on Imported
Equipment

2. VAT Rebates on Domestically
Produced Equipment

3. Domestic VAT Refunds for
Companies Located in the Hainan
Economic Development Zone

D. Grant Programs

1. Funds for Forestry Plantation
Construction and Management

2. The State Key Technologies
Renovation Project Fund

3. Loan Interest Subsidies for Major
Industrial Technology Reform
Projects in Wuhan

4. Funds for Water Treatment
Improvement Projects in the
Songhuajiang Basin

5. Special Fund for Energy Saving
Technology Reform in Wuhan and
Shouguang Municipality

6. Clean Production Technology Fund

7. Famous Brands Awards

E. Provision of Goods or Services for
Less Than Adequate Remuneration
(“LTAR”)

1. Papermaking Chemicals

2. Electricity

3. Land-Use Rights to State Owned
Enterprises

F. Economic Development Zone
Programs

1. Subsidies in the Nanchang EDZ

2. Subsidies in the Wuhan EDZ

3. Subsidies in the Yangpu EDZ

4. Subsidies in the Zhenjiang EDZ
For further information explaining why
the Department is investigating these
programs, see Initiation Checklist.

We are not including in our
investigation the following programs
alleged to benefit producers and
exporters of the subject merchandise in
the PRC:

1. State Science and Technology

Support Scheme

Petitioners allege that the GOC
provides grants to support research and
development under the National Mid—
term and Long—term Science and
Technology Plan (2006 — 2020). While
the Department has relied on policy
directives such as the 2007 Paper Plan
and Decision No. 40 to support
specificity findings with respect to
policy lending, Petitioners have not
pointed to any language in these policy
directives regarding grants to promote
research and development. Instead, the
grants are given pursuant to the Science
and Technology Plan and Petitioners’
specificity allegations in this respect are
based on Section 771(5A)(D)(ii) and
(D)(iii)(I) of the Act. Regarding the
former, Petitioners appear to argue that
because eligibility is not automatic
((D)(ii)(1)) and/or because the eligibility
criteria are not clearly set out
((D)(ii)(I11)), the program is specific as a
matter of law. However, Petitioners have
misconstrued the structure of (D)(ii) and
a finding of de jure specificity set forth
under section 771(5A)(D)(i) of the Act.
Section 771(5A)(D)(ii) does not mean
that if one or more of the criterion listed
under this section of the Act is not meet
then the program is specific as a matter
of law. To be specific as a matter of law
the program must meet the standard set
forth under section 771(5A)(D)(i) of the
Act: the legislation under which the
program operates expressly limits access
to the subsidy to an enterprise or
industry. Petitioners have failed to
sufficiently allege or support a claim
that this program is de jure specific
under Section 771(5A)(D)(i) of the Act.
Finally, Petitioners have provided no
support for their claim that the number
of recipients is limited. Consequently,
we do not plan on investigating this
program.

2. Special Funds for Environmental

Protection

Petitioners allege that central,
provincial, and local government funds,
in the form of grants or loan interest
subsidies, are available to support
certain qualified environmental
protection projects. Although
Petitioners point to specific language in
the Papermaking Plan regarding policy
support, that Plan was in place from
2001 — 2005, while the measures
authorizing these grants were put in
place after that timeframe. Further,
Petitioners have not provided evidence
showing that grants provided pursuant
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to these authorizations are specific in
law under Section 771(5A)(D)(i) or in
fact under Section 771(5A)(D)(iii). We
do not agree with Petitioners’ claim of
specificity under Section 771(5A)(D)(ii)
for the reasons explained above under,
“State Science and Technology Support
Scheme.” Consequently, we do not plan
on investigating this program.

3. Provision of Coal for LTAR

Petitioners allege that the GOC
provides coal to Chinese producers of
coated paper for LTAR. Petitioners have
not supported their allegation that this
program is specific to paper producers.
The program as it relates to electricity
generation targets the electricity
industry, not the papermaking industry.
Further, Petitioners have not supported
their claim that the paper industry is an
“export industry.” Consequently, we do
not plan on investigating this program.

4. Provision of Water for LTAR

Petitioners allege that the GOC
provides favored sectors with
differential water rates and unlimited
water use. Petitioners have not provided
sufficient support of a national policy to
provide water for LTAR to coated paper
producers. Consequently, we do not
plan on investigating this program.

5. Currency Undervaluation

Petitioners allege that the GOC—
maintained exchange rate effectively
prevents the appreciation of the Chinese
currency (RMB) against the U.S. dollar.
Therefore, when producers/exporters in
the PRC sell their dollars at official
foreign exchange banks, as required by
law, the producers receive more RMB
than they otherwise would if the value
of the RMB were set by market
mechanisms. In the alternative,
Petitioners allege that GOC foreign
exchange market interventions
constitute a price support (of the U.S.
dollar vis a vis the RMB), within the
meaning of section 771(5)(B)(ii). In both
cases, Petitioners describe the benefit
conferred as the excess of RMB
received, over what would have been
received at a market rate (“‘excess
RMB”’) and alleges specificity within the
meaning of Section 771(5A)(B) of the
Act by virtue of the fact that “ there is
a direct and positive correlation
between the export activity/export
earnings and the amount of subsidy
received.” Section 771(5A)(B) of the Act
describes an export subsidy as ““ a
subsidy that is, in law or fact,
contingent upon export performance,
alone or as 1 of 2 or more conditions.”
Petitioners have failed to sufficiently
allege that the receipt of the excess RMB
is contingent on export or export
performance because receipt of the
excess RMB is independent of the type
of transaction or commercial activity for

which the dollars are converted or of the
particular company or individuals
converting the dollars. Consequently,
we do not plan on investigating this
program because Petitioners have failed
to properly allege the specificity
element.

Respondent Selection

For this investigation, the Department
expects to select respondents based on
U.S. Customs and Border Protection
(“CBP”) data for U.S. imports during the
period of investigation. We intend to
release the CBP data under
Administrative Protective Order
(“APQO”) to all parties with access to
information protected by APO within
five days of the announcement of the
initiation of this investigation.
Interested parties may submit comments
regarding the CBP data and respondent
selection within seven calendar days of
publication of this notice. We intend to
make our decision regarding respondent
selection within 20 days of publication
of this Federal Register notice.

Interested parties must submit
applications for disclosure under APO
in accordance with 19 CFR 351.305(b).
Instructions for filing such applications
may be found on the Department’s
website at http://ia.ita.doc.gov/apo.

Distribution of Copies of the Petition

In accordance with section
702(b)(4)(A)(i) of the Act, a copy of the
public version of the Petition has been
provided to the Government of the PRC.
As soon as and to the extent practicable,
we will attempt to provide a copy of the
public version of the Petition to each
exporter named in the Petition,
consistent with section 351.203(c)(2) of
the Department’s regulations

ITC Notification

We have notified the ITC of our
initiation, as required by section 702(d)
of the Act.

Preliminary Determination by the ITC

The ITC will preliminarily determine,
within 25 days after the date on which
it receives notice of the initiation,
whether there is a reasonable indication
that imports of subsidized coated paper
from the PRC are causing material
injury, or threatening to cause material
injury, to a U.S. industry. See section
703(a)(2) of the Act. A negative ITC
determination will result in the
investigation being terminated;
otherwise, the investigation will
proceed according to statutory and
regulatory time limits.

This notice is issued and published
pursuant to section 777(i) of the Act.

Dated: October 13, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

Appendix I

Scope of the Investigation

The merchandise covered by this
investigation includes certain coated
paper and paperboard? in sheets
suitable for high quality print graphics
using sheet—fed presses; coated on one
or both sides with kaolin (China or other
clay), calcium carbonate, titanium
dioxide, and/or other inorganic
substances; with or without a binder;
having a GE brightness level of 80 or
higher3; weighing not more than 340
grams per square meter; whether gloss
grade, satin grade, matte grade, dull
grade, or any other grade of finish;
whether or not surface—colored,
surface—decorated, printed (except as
described below), embossed, or
perforated; and irrespective of
dimensions (“‘Certain Coated Paper”).
Certain Coated Paper includes (a) coated
free sheet paper and paperboard that
meets this scope definition; (b) coated
groundwood paper and paperboard
produced from bleached chemi-thermo-
mechanical pulp (“BCTMP”’) that meets
this scope definition; and (c) any other
coated paper that meets this scope
definition.

Certain Coated Paper is typically (but
not exclusively) used for printing multi—
colored graphics for catalogues, books,
magazines, envelopes, labels and wraps,
greeting cards, and other commercial
printing applications requiring high
quality print graphics. Specifically
excluded from the scope are imports of
paper and paperboard printed with final
content printed text or graphics.

As of 2009, imports of the subject
merchandise are provided for under the
following categories of the Harmonized
Tariff Schedule of the United States
(“HTSUS”): 4810.14.11, 4810.14.1900,
4810.14.2010, 4810.14.2090,
4810.14.5000, 4810.14.6000, 4810.14.70,
4810.19.1100, 4810.19.1900,
4810.19.2010, 4810.19.2090,
4810.22.1000, 4810.22.50, 4810.22.6000,

2 ‘Paperboard’ refers to Certain Coated Paper
that is heavier, thicker and more rigid than coated
paper which otherwise meets the product
description. In the context of Certain Coated Paper,
paperboard typically is referred to as ‘cover,’ to
distinguish it from ‘text.””

3One of the key measurements of any grade of
paper is brightness. Generally speaking, the brighter
the paper the better the contrast between the paper
and the ink. Brightness is measured using a GE
Reflectance Scale, which measures the reflection of
light off of a grade of paper. One is the lowest
reflection, or what would be given to a totally black
grade, and 100 is the brightest measured grade.
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4810.22.70, 4810.29.1000, 4810.29.5000,
4810.29.6000, 4810.29.70. While
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
investigation is dispositive.

[FR Doc. E9—25210 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
(C-423-809)

Stainless Steel Plate in Coils from
Belgium: Rescission of Countervailing
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: October 20, 2009.

FOR FURTHER INFORMATION CONTACT:
Alexander Montoro or Mary Kolberg, at
(202) 482-0238 or (202) 482—1785,
respectively; AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:

Background

On May 1, 2009, the Department of
Commerce (“‘the Department”)
published a notice announcing the
opportunity to request an administrative
review of the countervailing duty order
on stainless steel plate in coils from
Belgium. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 74
FR 20278 (May 1, 2009). On June 1,
2009, ArcelorMittal Stainless Belgium
N.V. (“AMS Belgium”) timely requested
an administrative review covering the
period January 1, 2008, through
December 31, 2008. In accordance with
19 CFR 351.221(c)(1)(i), the Department
published a notice initiating an
administrative review of the
countervailing duty order on stainless
steel plate in coils from Belgium. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 74 FR 30052 (June 24, 2009).

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Secretary will rescind an administrative
review, in whole or in part, if the party
that requested a review withdraws the
request within 90 days of the date of
publication of the notice of initiation of

the requested review. On September 22,
2009, AMS Belgium withdrew its
request for review within the 90-day
period. Therefore, in response to AMS
Belgium’s withdrawal of its request for
an administrative review, and as no
other party requested a review, the
Department is rescinding this
administrative review of the
countervailing duty order on stainless
steel plate in coils from Belgium for the
period January 1, 2008, through
December 31, 2008.

Assessment

The Department will instruct U.S.
Customs and Border Protection (“CBP”’)
to assess countervailing duties at the
cash deposit rate in effect on the date of
entry, for entries during the period
January 1, 2008, through December 31,
2008. The Department intends to issue
appropriate assessment instructions to
CBP 15 days after the date of
publication of this notice of rescission
of administrative review. In addition,
pursuant to an injunction issued in
ArcelorMittal Stainless Belgium N.V. v.
United States, CIT No. 08-00434, on
January 16, 2009, the Department must
continue to suspend liquidation of
entries made by AMS Belgium pending
a conclusive court decision in that
action.

Notification Regarding Administrative
Protective Order

This notice serves as a final reminder
to parties subject to administrative
protection orders (‘““APO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Tariff Act
of 1930, as amended, and 19 CFR
351.213(d)(4).

Dated: October 13, 2009.

John M. Andersen,

Acting Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations.

[FR Doc. E9—25200 Filed 10-19-09; 8:45 am]

BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[C-560-824]

Certain Coated Paper From Indonesia:
Initiation of Countervailing Duty
Investigation

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 20, 2009.

FOR FURTHER INFORMATION CONTACT:
Gene Calvert or Dana Mermelstein,
AD/CVD Operations, Office 6, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-3586 or (202) 482—
1391, respectively.

SUPPLEMENTARY INFORMATION:
The Petition

On September 23, 2009, the
Department of Commerce (“the
Department”) received a countervailing
duty (“CVD”) petition concerning
imports of certain coated paper suitable
for high-quality print graphics using
sheet-fed presses (“certain coated
paper”’) from Indonesia filed in proper
form by Appleton Coated LLC, NewPage
Corporation, Sappi Fine Paper North
America, and the United Steel, Paper
and Forestry, Rubber, Manufacturing,
Energy, Allied Industrial and Service
Workers International Union
(collectively, “Petitioners”). See
“Petition for the Imposition of
Countervailing Duties: Certain Coated
Paper Suitable for High-Quality Print
Graphics Using Sheet-Fed Presses from
Indonesia,” dated September 23, 2009
(Indonesia CVD Petition). On September
29, October 5, and October 7, 2009, the
Department issued additional requests
for information and clarification of
certain areas of the Indonesia CVD
Petition. Based on the Department’s
requests, Petitioners timely filed
additional information pertaining to the
Indonesia CVD Petition on October 2,
October 6, and October 9, 2009
(hereinafter, “‘Supplement to the
Indonesia CVD Petition,” dated October
2, 2009, “Second Supplement to the
Indonesia CVD Petition,” dated October
6, 2009, and ““Third Supplement to the
Indonesia CVD Petition,” dated October
9, 2009).

In accordance with section 702(b)(1)
of the Tariff Act of 1930, as amended,
(“the Act”), Petitioners allege that
producers/exporters of certain coated
paper in Indonesia received
countervailable subsidies within the
meaning of sections 701 and 771(5) of
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the Act, and that imports from these
producers/exporters materially injure,
or threaten material injury to, an
industry in the United States.

The Department finds that Petitioners
have filed this CVD petition on behalf
of the domestic industry because they
are interested parties as defined in
sections 771(9)(C) and 771(9)(D) of the
Act, and Petitioners have demonstrated
sufficient industry support with respect
to the CVD investigation that they are
requesting the Department to initiate
(see “Determination of Industry Support
for the CVD Petition,” below).

Period of Investigation

The anticipated period of
investigation (“POI”) is calendar year
2008. See 19 CFR 351.204(b)(2).

Scope of Investigation

The products covered by this
investigation are certain coated paper
from Indonesia. For a full description of
the scope of this investigation, please
see the “Scope of Investigation” in the
Appendix to this notice.

Comments on Scope of Investigation

During our review of the Indonesia
CVD Petition, we discussed the scope
with Petitioners to ensure that it is an
accurate reflection of the products for
which the domestic industry is seeking
relief. Moreover, as discussed in the
preamble to the regulations (See
Antidumping Duties; Countervailing
Duties; Final Rule, 62 FR 27296, 27323
(May 19, 1997)), we are setting aside a
period for interested parties to raise
issues regarding product coverage. The
Department encourages all interested
parties to submit such comments by
November 2, 2009. Comments should be
addressed to Import Administration’s
APO/Dockets Unit, Room 1870, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. The period of
scope consultations is intended to
provide the Department with ample
opportunity to consider all comments
and to consult with parties prior to the
issuance of the preliminary
determinations.

Consultations

Pursuant to section 702(b)(4)(A)(ii) of
the Act, the Department held
consultations with the Government of
Indonesia (“GOI’’) with respect to the
Indonesia CVD Petition on October 7,
2009. See Memorandum to The File,
“Consultations with the Government of
Indonesia Regarding the Countervailing
Duty Petition on Certain Coated Paper
from Indonesia,” dated October 9, 2009,
a public document on file in the Central

Records Unit (“CRU”’), Room 1117 of
the main Department of Commerce
building.

Determination of Industry Support for
the Petition

Section 702(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 702(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (i) At least 25
percent of the total production of the
domestic like product; and (ii) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Moreover, section 702(c)(4)(D)
of the Act provides that, if the petition
does not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
the Department shall: (i) poll the
industry or rely on other information in
order to determine if there is support for
the petition, as required by
subparagraph (A); or (ii) determine
industry support using a statistically
valid sampling method.

Section 771(4)(A) of the Act defines
the “industry” as the producers as a
whole of a domestic like product. Thus,
to determine whether a petition has the
requisite industry support, the statute
directs the Department to look to
producers and workers who produce the
domestic like product. The United
States International Trade Commission
(“ITC”), which is responsible for
determining whether “the domestic
industry” has been injured, must also
determine what constitutes a domestic
like product in order to define the
industry. While both the Department
and the ITC must apply the same
statutory definition regarding the
domestic like product (see section
771(10) of the Act), they do so for
different purposes and pursuant to a
separate and distinct authority. In
addition, the Department’s
determination is subject to limitations of
time and information. Although this
may result in different definitions of the
like product, such differences do not
render the decision of either agency
contrary to law. See USEC, Inc. v.
United States, 132 F. Supp. 2d 1, 8 (Ct.
Int’] Trade 2001), citing Algoma Steel
Corp., Ltd. v. United States, 688 F.
Supp. 639, 644 (Ct. Int’] Trade 1988),
aff’d 865 F.2d 240 (Fed. Cir. 1989), cert.
denied 492 U.S. 919 (1989).

Section 771(10) of the Act defines the
domestic like product as “a product
which is like, or in the absence of like,

most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation”
(i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition).

With regard to the domestic like
product, Petitioners offer a definition of
domestic like product that includes
sheeter rolls (rolls of certain coated
paper intended to be slit and used in
sheet-fed presses) and, therefore, is
broader than the scope of the
investigation, which does not include
sheeter rolls. Based on our analysis of
the information submitted on the
record, we have determined that certain
coated paper described in the scope of
the investigations and sheeter rolls
constitute a single domestic like product
and we have analyzed industry support
in terms of that domestic like product.
For a discussion of the domestic like
product analysis in this case, see
Countervailing Duty Investigation
Initiation Checklist: Certain Coated
Paper from Indonesia (“Indonesia CVD
Initiation Checklist”’) at Attachment II,
Analysis of Industry Support for the
Petitions Covering Certain Coated Paper
from the People’s Republic of China and
Indonesia, dated concurrently with this
notice and on file in the CRU, Room
1117 of the main Department of
Commerce building.

In determining whether Petitioners
have standing under section
702(c)(4)(A) of the Act, we considered
the industry support data contained in
the Indonesia CVD Petition with
reference to the domestic like product as
defined in the Indonesia CVD Petition.
To establish industry support,
Petitioners provided their own 2008
shipments of the domestic like product,
as well as one supporting company’s
(SMART Papers) 2008 shipments, and
compared the total to the 2008
shipments of the entire domestic
industry. See Volume I of the Indonesia
CVD Petition, at 2—3, Exhibits I-3, -4,
and I-19, and Supplement to the
Indonesia CVD Petition, dated October
2, 2009, at 19-22 and Exhibit 4.
Petitioners estimated total 2008
shipments of the domestic like product
based on the American Forest & Paper
Association annual Coated Printing
Papers Survey. See Volume I of the
Indonesia CVD Petition, at 3 and
Exhibits I-3 and I-4, and Supplement to
the Indonesia CVD Petition, dated
October 2, 2009, at 22 and Exhibit 4; see
also Indonesia CVD Initiation Checklist
at Attachment II.
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Our review of the data provided in the
Indonesia CVD Petition, supplemental
submissions, and other information
readily available to the Department
indicates that Petitioners have
established industry support. First, the
Indonesia CVD Petition established
support from domestic producers (or
workers) accounting for more than 50
percent of the total production of the
domestic like product and, as such, the
Department is not required to take
further action in order to evaluate
industry support (e.g., polling). See
section 702(c)(4)(D) of the Act; see also
Indonesia CVD Initiation Checklist at
Attachment II. Second, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 702(c)(4)(A)(i) of the Act
because the domestic producers (or
workers) who support the Indonesia
CVD Petition account for at least 25
percent of the total production of the
domestic like product. See Indonesia
CVD Initiation Checklist at Attachment
II. Finally, the domestic producers (or
workers) have met the statutory criteria
for industry support under section
702(c)(4)(A)(ii) of the Act because the
domestic producers (or workers) who
support the Indonesia CVD Petition
account for more than 50 percent of the
production of the domestic like product
produced by that portion of the industry
expressing support for, or opposition to,
the Indonesia CVD Petition.
Accordingly, the Department
determines that the Indonesia CVD
Petition was filed on behalf of the
domestic industry within the meaning
of section 702(b)(1) of the Act. See id.

The Department finds that Petitioners
filed the Indonesia CVD Petition on
behalf of the domestic industry because
they are interested parties as defined in
sections 771(9)(C) and 771(9)(D) of the
Act and they have demonstrated
sufficient industry support with respect
to the countervailing duty investigation
that they are requesting the Department
initiate. See id.

Injury Test

Because Indonesia is a “Subsidies
Agreement Country” within the
meaning of section 701(b) of the Act,
section 701(a)(2) of the Act applies to
this investigation. Accordingly, the ITC
must determine whether imports of the
subject merchandise from Indonesia
materially injure, or threaten material
injury to, a U.S. industry.

Allegations and Evidence of Material
Injury and Causation

Petitioners allege that imports of
certain coated paper from Indonesia are
benefitting from countervailable

subsidies and that such imports are
causing, or threaten to cause, material
injury to the domestic industry
producing certain coated paper. In
addition, Petitioners allege that
subsidized imports exceed the
negligibility threshold provided for
under section 771(24)(A) of the Act.
Petitioners contend that the industry’s
injured condition is illustrated by
reduced market share, underselling and
price depressing and suppressing
effects, increased import penetration,
lost sales and revenue, reduced
production, capacity, and capacity
utilization, reduced shipments and
inventories, reduced employment, and
reduced financial performance. We have
assessed the allegations and supporting
evidence regarding material injury,
threat of material injury, and causation,
and we have determined that these
allegations are properly supported by
adequate evidence and meet the
statutory requirements for initiation. See
Indonesia CVD Initiation Checklist at
Attachment III, “Analysis of Allegations
and Evidence of Material Injury and
Causation” for the Petitions Covering
Certain Coated Paper from the People’s
Republic of China and Indonesia.

Initiation of Countervailing Duty
Investigation

Section 702(b)(1) of the Act requires
the Department to initiate a CVD
investigation whenever an interested
party files a CVD petition on behalf of
an industry that: (1) alleges the elements
necessary for an imposition of a duty
under section 701(a) of the Act; and (2)
is accompanied by information
reasonably available to the petitioners
supﬁorting the allegations.

The Department has examined the
countervailing duty petition on certain
coated paper from Indonesia and finds
that it complies with the requirements
of section 702(b)(1) of the Act.
Therefore, in accordance with section
702(b)(1) of the Act, we are initiating a
CVD investigation to determine whether
producers/exporters of certain coated
paper from Indonesia receive
countervailable subsidies. For a
discussion of evidence supporting our
initiation determination, see Indonesia
CVD Initiation Checklist.

We are including in our investigation
the following programs alleged in the
Indonesia CVD Petition to provide
countervailable subsidies to producers/
exporters of the subject merchandise:

1. Provision of Standing Timber for
Less Than Adequate Remuneration.

2. Government Prohibition of Log
Exports.

3. Government Provision of Interest-
Free Reforestation Loans.

4. Debt Forgiveness through the
Indonesian Government’s Acceptance of
Financial Instruments with No Market
Value.

5. Debt Forgiveness through APP/
SMG’s Buyback of its Own Debt from
the Indonesian Government.

6. Government Forgiveness of
Stumpage Obligations.

7. Tax Incentives for Investment in
Priority Business Lines and Designated
Regions:

a. Corporate Income Tax Deduction;

b. Accelerated Depreciation and
Amortization;

c. Extension of Loss Carryforward;

d. Reduced Withholding Tax on
Dividends.

Respondent Selection

The petition identifies the Asia Pulp
& Paper/Sinar Mas Group (APP/SMG),
through the two Indonesian coated
paper mills it operates, PT. Pabrik
Kertas Tjiwi Kimia Tbk. (“Tjiwi Kimia”’)
and PT Pindo Deli Pulp and Paper
(“Pindo Deli”), as the one major
producer of coated paper in Indonesia.
We have placed on the record import
data from U.S. Customs and Border
Protection (“CBP”’) which supports
Petitioners’ contention. We note that in
a recent countervailing duty
investigation covering coated free sheet
paper from Indonesia, the Department
found that the APP/Sinar Mas Group
produced almost all exports of coated
paper from Indonesia and that Tjiwi
Kimia and Pindo Deli are cross-owned
companies within the APP/SMG family
of companies, which operates together
as a vertically integrated paper
production company. See Coated Free
Sheet Paper from Indonesia: Final
Affirmative Countervailing Duty
Determination, 72 FR 60642 (October
25, 2007), and accompanying Issues and
Decision Memorandum.

Because record information indicates
that APP/SMG is the producer of nearly
all of the coated paper produced in
Indonesia, we are selecting APP/SMG as
a mandatory respondent in this
investigation, pursuant to section
777A(c)(2)(B) of the Act. We will release
the CBP data under APO to the parties
covered by APO on the day this
initiation is announced. We will
consider comments from interested
parties on respondent selection. Parties
wishing to comment must do so within
five days of the publication of this
notice in the Federal Register.

Distribution of Copies of the CVD
Petition

In accordance with section
702(b)(4)(A)(i) of the Act, copies of the
public versions of the Indonesia CVD
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Petition and amendments thereto have
been provided to the GOL To the extent
practicable, we will attempt to provide
a copy of the public version of the
Indonesia CVD Petition to each exporter
named in the petition, as provided
under 19 CFR 351.203(c)(2).

ITC Notification

We have notified the ITC of our
initiation, as required by section 702(d)
of the Act.

Preliminary Determination by the ITC

The ITC will preliminarily determine,
within 45 days after the date on which
the petition was filed, whether there is
a reasonable indication that imports of
subsidized certain coated paper from
Indonesia materially injure, or threaten
material injury to, a U.S. industry. See
section 703(a)(2) of the Act. A negative
ITC determination will result in the
investigation being terminated; see
section 703(a)(1) of the Act. Otherwise,
the investigation will proceed according
to statutory and regulatory time limits.

This notice is issued and published
pursuant to section 777(i) of the Act.

Dated: October 13, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

Appendix I—Scope of the Investigation

The merchandise covered by this
investigation includes certain coated
paper and paperboard ! in sheets
suitable for high quality print graphics
using sheet-fed presses; coated on one
or both sides with kaolin (China or other
clay), calcium carbonate, titanium
dioxide, and/or other inorganic
substances; with or without a binder;
having a GE brightness level of 80 or
higher 2; weighing not more than 340
grams per square meter; whether gloss
grade, satin grade, matte grade, dull
grade, or any other grade of finish;
whether or not surface-colored, surface-
decorated, printed (except as described
below), embossed, or perforated; and
irrespective of dimensions (“Certain
Coated Paper™).

Certain Coated Paper includes (a)
coated free sheet paper and paperboard

1 ‘Paperboard’ refers to Certain Coated Paper
that is heavier, thicker and more rigid than coated
paper which otherwise meets the product
description. In the context of Certain Coated Paper,
paperboard typically is referred to as ‘cover,’ to
distinguish it from ‘text.””

20ne of the key measurements of any grade of
paper is brightness. Generally speaking, the brighter
the paper the better the contrast between the paper
and the ink. Brightness is measured using a GE
Reflectance Scale, which measures the reflection of
light off of a grade of paper. One is the lowest
reflection, or what would be given to a totally black
grade, and 100 is the brightest measured grade.

that meets this scope definition; (b)
coated groundwood paper and
paperboard produced from bleached
chemi-thermo-mechanical pulp
(“BCTMP”) that meets this scope
definition; and (c) any other coated
paper that meets this scope definition.

Certain Coated Paper is typically (but
not exclusively) used for printing multi-
colored graphics for catalogues, books,
magazines, envelopes, labels and wraps,
greeting cards, and other commercial
printing applications requiring high
quality print graphics.

Specifically excluded from the scope
are imports of paper and paperboard
printed with final content printed text
or graphics.

As of 2009, imports of the subject
merchandise are provided for under the
following categories of the Harmonized
Tariff Schedule of the United States
(“HTSUS”): 4810.14.11, 4810.14.1900,
4810.14.2010, 4810.14.2090,
4810.14.5000, 4810.14.6000, 4810.14.70,
4810.19.1100, 4810.19.1900,
4810.19.2010, 4810.19.2090,
4810.22.1000, 4810.22.50, 4810.22.6000,
4810.22.70, 4810.29.1000, 4810.29.5000,
4810.29.6000, 4810.29.70. While
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the scope of the
investigation is dispositive.

[FR Doc. E9—-25187 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-560-823, A-570-958]

Certain Coated Paper Suitable for
High-Quality Print Graphics Using
Sheet-Fed Presses From Indonesia
and the People’s Republic of China:
Initiation of Antidumping Duty
Investigations

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 20, 2009.

FOR FURTHER INFORMATION CONTACT:
Gemal Brangman (Indonesia) or Frances
Veith (People’s Republic of China), AD/
CVD Operations, Office 2 and Office 8,
respectively, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone: (202)
482-3773 or (202) 482—4295,
respectively.

SUPPLEMENTARY INFORMATION:

The Petitions

On September 23, 2009, the
Department of Commerce (“the
Department”’) received Petitions
concerning imports of certain coated
paper, suitable for high-quality print
graphics using sheet fed presses
(““certain coated paper”’) from Indonesia
and the People’s Republic of China
(“PRC”) filed in proper form by
Appleton Coated LLC, NewPage
Corporation, S.D. Warren Company d/b/
a Sappi Fine Paper North America, and
the United Steel, Paper and Forestry,
Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers
International Union (collectively,
“Petitioners’’). See Petition for the
Imposition of Antidumping Duties on
Certain Coated Paper from Indonesia
(“Indonesia petition”) dated September
23, 2009; and Petition for the Imposition
of Antidumping Duties on Certain
Coated Paper from the People’s
Republic of China dated September 23,
2009 (“PRC petition”) (collectively, “‘the
Petitions”). On September 29, and
October 7, 2009, the Department issued
requests for additional information and
clarification of certain areas of the
Petitions. Based on the Department’s
request, Petitioners filed supplements to
the Petitions for both countries on
October 2, 8, and 9, 2009.

In accordance with section 732(b) of
the Tariff Act of 1930, as amended (‘‘the
Act”), Petitioners allege that imports of
certain coated paper from Indonesia and
the PRC are being, or are likely to be,
sold in the United States at less than fair
value, within the meaning of section
731 of the Act, and that such imports
materially injure, or threaten material
injury to, an industry in the United
States.

The Department finds that Petitioners
filed these Petitions on behalf of the
domestic industry because Petitioners
are interested parties as defined in
sections 771(9)(C) and 771(9)(D) of the
Act, and they have demonstrated
sufficient industry support with respect
to the investigations that they are
requesting the Department to initiate
(see “Determination of Industry Support
for the Petitions” below).

Scope of Investigations

The products covered by these
investigations are certain coated paper
from Indonesia and the PRC. For a full
description of the scope of the
investigations, please see the “Scope of
Investigations,” in Appendix I of this
notice.

Comments on Scope of Investigations

During our review of the Petitions, we
discussed the scope with Petitioners to
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ensure that it is an accurate reflection of
the products for which the domestic
industry is seeking relief. Moreover, as
discussed in the preamble to the
regulations (Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27296, 27323 (May 19, 1997)), we are
setting aside a period for interested
parties to raise issues regarding product
coverage. The Department encourages
all interested parties to submit such
comments by November 2, 2009, the
next business day after 20 calendar days
from the date of signature of this notice.
Comments should be addressed to
Import Administration’s APO/Dockets
Unit, Room 1870, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230.
The period of scope consultations is
intended to provide the Department
with ample opportunity to consider all
comments and to consult with parties
prior to the issuance of the preliminary
determinations.

Comments on Product Characteristics
for Antidumping Duty Questionnaires

We are requesting comments from
interested parties regarding the
appropriate physical characteristics of
certain coated paper to be reported in
response to the Department’s
antidumping questionnaires. This
information will be used to identify the
key physical characteristics of the
subject merchandise in order to more
accurately report the relevant factors
and costs of production, as well as to
develop appropriate product
comparison criteria.

Interested parties may provide any
information or comments that they feel
are relevant to the development of an
accurate listing of physical
characteristics. Specifically, they may
provide comments as to which
characteristics are appropriate to use as
(1) general product characteristics and
(2) the product comparison criteria. We
note that it is not always appropriate to
use all product characteristics as
product comparison criteria. We base
product comparison criteria on
meaningful commercial differences
among products. In other words, while
there may be some physical product
characteristics utilized by
manufacturers to describe certain coated
paper, it may be that only a select few
product characteristics take into account
commercially meaningful physical
characteristics. In addition, interested
parties may comment on the order in
which the physical characteristics
should be used in product matching.
Generally, the Department attempts to
list the most important physical

characteristics first and the least
important characteristics last.

In order to consider the suggestions of
interested parties in developing and
issuing the antidumping duty
questionnaires, we must receive
comments at the above-referenced
address by November 2, 2009.
Additionally, rebuttal comments must
be received by November 9, 2009.

Determination of Industry Support for
the Petitions

Section 732(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 732(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (i) At least 25
percent of the total production of the
domestic like product; and (ii) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Moreover, section 732(c)(4)(D)
of the Act provides that, if the petition
does not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
the Department shall: (i) Poll the
industry or rely on other information in
order to determine if there is support for
the petition, as required by
subparagraph (A); or (ii) determine
industry support using a statistically
valid sampling method.

Section 771(4)(A) of the Act defines
the “industry” as the producers as a
whole of a domestic like product. Thus,
to determine whether a petition has the
requisite industry support, the statute
directs the Department to look to
producers and workers who produce the
domestic like product. The International
Trade Commission (“ITC”’), which is
responsible for determining whether
“the domestic industry’” has been
injured, must also determine what
constitutes a domestic like product in
order to define the industry. While both
the Department and the ITC must apply
the same statutory definition regarding
the domestic like product (see section
771(10) of the Act), they do so for
different purposes and pursuant to a
separate and distinct authority. In
addition, the Department’s
determination is subject to limitations of
time and information. Although this
may result in different definitions of the
like product, such differences do not
render the decision of either agency
contrary to law. See USEC, Inc. v.
United States, 132 F. Supp. 2d 1, 8 (Ct.
Int’l Trade 2001), citing Algoma Steel
Corp., Ltd. v. United States, 688 F.

Supp. 639, 644 (Ct. Int’l Trade 1988),
aff’d 865 F.2d 240 (Fed. Cir. 1989), cert.
denied 492 U.S. 919 (1989).

Section 771(10) of the Act defines the
domestic like product as “a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation”
(i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition).

With regard to the domestic like
product, Petitioners offer a definition of
domestic like product that includes
sheeter rolls (rolls of certain coated
paper intended to be slit and used in
sheet-fed presses) and, therefore, is
broader than the scope of the
investigations, which does not include
sheeter rolls. Based on our analysis of
the information submitted on the
record, we have determined that certain
coated paper described in the scope of
the investigations and sheeter rolls
constitute a single domestic like product
and we have analyzed industry support
in terms of that domestic like product.
For a discussion of the domestic like
product analysis in this case, see
Antidumping Duty Investigation
Initiation Checklist: PRC Initiation
Checklist at Attachment II, Analysis of
Industry Support for the Petitions
Covering Certain Coated Paper Suitable
for High-Quality Print Graphics Using
Sheet-Fed Presses from the People’s
Republic of China and Indonesia, and
Antidumping Duty Investigation
Initiation Checklist: Indonesia Initiation
Checklist at Attachment II, Analysis of
Industry Support for the Petitions
Covering Certain Coated Paper Suitable
for High-Quality Print Graphics Using
Sheet-Fed Presses from the People’s
Republic of China and Indonesia, dated
concurrently with this notice and on file
in the Central Records Unit (“CRU”’),
Room 1117 of the main Department of
Commerce building.

In determining whether Petitioners
have standing under section
732(c)(4)(A) of the Act, we considered
the industry support data contained in
the Petitions with reference to the
domestic like product as defined in the
Petitions. To establish industry support,
Petitioners provided their own 2008
shipments of the domestic like product,
as well as the 2008 shipments of one
supporting company (SMART Papers),
and compared the total to the 2008
shipments of the entire domestic
industry. See Volume I of the Petitions,
at 2-3, Exhibits I-3, I-4, and I-19, and
Supplement to the AD/CVD Petitions,
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dated October 2, 2009, at 19-22 and
Exhibit 4. Petitioners estimated total
2008 shipments of the domestic like
product based on the American Forest &
Paper Association Annual Coated
Printing Papers Survey. See Volume I of
the Petitions, at 3 and Exhibits I-3 and
I-4, and Supplement to the AD/CVD
Petitions, dated October 2, 2009, at 22
and Exhibit 4; see also PRC Initiation
Checklist at Attachment II, and
Indonesia Initiation Checklist at
Attachment II.

Our review of the data provided in the
Petitions, supplemental submissions,
and other information readily available
to the Department indicates that
Petitioners have established industry
support. First, the Petitions established
support from domestic producers (or
workers) accounting for more than 50
percent of the total production of the
domestic like product and, as such, the
Department is not required to take
further action in order to evaluate
industry support (e.g., polling). See
section 732(c)(4)(D) of the Act; see also
PRC Initiation Checklist at Attachment
11, and Indonesia Initiation Checklist at
Attachment II. Second, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 732(c)(4)(A)(i) of the Act
because the domestic producers (or
workers) who support the Petitions
account for at least 25 percent of the
total production of the domestic like
product. See PRC Initiation Checklist at
Attachment II, and Indonesia Initiation
Checklist at Attachment II. Finally, the
domestic producers (or workers) have
met the statutory criteria for industry
support under section 732(c)(4)(A)(ii) of
the Act because the domestic producers
(or workers) who support the Petitions
account for more than 50 percent of the
production of the domestic like product
produced by that portion of the industry
expressing support for, or opposition to,
the Petitions. Accordingly, the
Department determines that the
Petitions were filed on behalf of the
domestic industry within the meaning
of section 732(b)(1) of the Act. See id.

The Department finds that Petitioners
filed the Petitions on behalf of the
domestic industry because they are
interested parties as defined in sections
771(9)(C) and 771(9)(D) of the Act and
they have demonstrated sufficient
industry support with respect to the
antidumping duty investigations that
they are requesting the Department
initiate. See id.

Allegations and Evidence of Material
Injury and Causation

Petitioners allege that the U.S.
industry producing the domestic like

product is being materially injured, or is
threatened with material injury, by
reason of the imports of the subject
merchandise sold at less than normal
value (“NV”). In addition, Petitioners
allege that subject imports exceed the
negligibility threshold provided for
under section 771(24)(A) of the Act.

Petitioners contend that the industry’s
injured condition is illustrated by
reduced market share, underselling and
price depressing and suppressing
effects, increased import penetration,
lost sales and revenue, reduced
production, capacity, and capacity
utilization, reduced shipments and
inventories, reduced employment, and
reduced financial performance. We have
assessed the allegations and supporting
evidence regarding material injury,
threat of material injury, and causation,
and we have determined that these
allegations are properly supported by
adequate evidence and meet the
statutory requirements for initiation. See
PRC Initiation Checklist at Attachment
I, Analysis of Allegations and
Evidence of Material Injury and
Causation for the Petitions Covering
Certain Coated Paper Suitable for High-
Quality Print Graphics Using Sheet-Fed
Presses from the People’s Republic of
China and Indonesia, and Indonesia
Initiation Checklist at Attachment III,
Analysis of Allegations and Evidence of
Material Injury and Causation for the
Petitions Covering Certain Coated Paper
Suitable for High-Quality Print Graphics
Using Sheet-Fed Presses from the
People’s Republic of China and
Indonesia.

Period of Investigations

In accordance with 19 CFR
351.204(b), because these Petitions were
filed on September 23, 2009, the
anticipated period of investigation
(“POTI”) is July 1, 2008, through June 30,
2009, for Indonesia, and January 1,
2009, through June 30, 2009, for the
PRC.

Allegations of Sales at Less Than Fair
Value

The following is a description of the
allegations of sales at less than fair value
upon which the Department has based
its decision to initiate investigations
with respect to Indonesia and the PRC.
The sources of, and adjustments to, the
data relating to export price (“EP”’) and
NV are discussed in greater detail in the
Indonesia Initiation Checklist and the
PRC Initiation Checklist.

Indonesia

Export Price

Petitioners calculated EPs using two
sources: (1) The average unit customs
values (“AUVs”) derived from import
data collected by the U.S. Census
Bureau; and (2) a price quote from
Indonesian producers for the sale of
subject merchandise to U.S. customers.
They adjusted the price quote for
international freight and insurance
(“CIF”) charges, U.S. inland freight
charges, and brokerage and handling
expenses. Petitioners used import data
for the POI to calculate an average CIF
cost, and relied upon a price quote
obtained from a freight company to
calculate U.S. freight charges.
Petitioners based U.S. brokerage and
handling charges on data contained in
the public questionnaire response of the
Indonesian respondents in the 2005—
2006 Investigation of Coated Free Sheet
Paper from Indonesia. See Indonesia
Initiation Checklist.

Normal Value

Petitioners claimed that Indonesia has
a viable market for certain coated paper,
based on information from the website
of the parent company of two
Indonesian producers/exporters of the
subject merchandise. Petitioners
obtained, through a market researcher,
delivered price quotes for certain coated
paper products to Indonesian
customers, and adjusted these prices for
VAT tax, distributor’s markup, and
freight costs. Petitioners obtained
information on Indonesian VAT taxes
and the distributor’s markup from the
market research report. They based
estimated freight costs on data
contained in the public questionnaire
response of the Indonesian respondents
in the 2005-2006 Investigation of
Coated Free Sheet Paper from Indonesia.
See Indonesia Initiation Checklist.

Sales-Below-Cost Allegation

Petitioners provided information
demonstrating reasonable grounds to
believe or suspect that sales of certain
coated paper products in the Indonesian
market were made at prices below the
fully-absorbed cost of production
(““COP”), within the meaning of section
773(b) of the Act, and requested that the
Department conduct a country-wide
sales-below-cost investigation. The
Statement of Administrative Action
(“SAA”), submitted to the Congress in
connection with the interpretation and
application of the Uruguay Round
Agreements Act, states that an allegation
of sales below COP need not be specific
to individual exporters or producers.
See SAA, H.R. Doc. No. 103-316 at 833
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(1994). The SAA, at 833, states that
“Commerce will consider allegations of
below-cost sales in the aggregate for a
foreign country, just as Commerce
currently considers allegations of sales
at less than fair value on a country-wide
basis for purposes of initiating an
antidumping investigation.”

Further, the SAA provides that
section 773(b)(2)(A) of the Act retains
the requirement that the Department
have “reasonable grounds to believe or
suspect” that below-cost sales have
occurred before initiating such an
investigation. Reasonable grounds exist
when an interested party provides
specific factual information on costs and
prices, observed or constructed,
indicating that sales in the foreign
market in question are at below-cost
prices. Id.

Cost of Production

Pursuant to section 773(b)(3) of the
Act, COP consists of the cost of
manufacturing (“COM”); selling, general
and administrative (“SG&A”) expenses;
financial expenses; and packing
expenses. Petitioners calculated the
quantity of each of the inputs into COM
(except factory overhead) and packing
based on the production experience of
a U.S. coated paper producer during the
POI, multiplied by the value of inputs
used to manufacture coated paper in
Indonesia using publicly available data.
Petitioners stated that to the best of their
knowledge that the coated paper
manufacturing processes in Indonesia
are very similar to their own
manufacturing processes, and therefore
it is reasonable to estimate the
Indonesian producers’ usage rates based
on the usage rates experienced by a U.S.
coated paper producer. To value all raw
materials, packing materials, and certain
energy inputs (coal and woodwaste),
Petitioners used Indonesian import
statistics for the most recent twelve-
month period available. To value labor,
Petitioners relied on a monthly wage
rate for the Indonesian paper industry as
reported by the International Labor
Organization. To value electricity, fuel
oil, and natural gas, Petitioners used
prices published by the International
Energy Agency and the U.S. Embassy in
Jakarta, Indonesia. To calculate the
average factory overhead (exclusive of
labor and energy), SG&A, and financial
expense rates, Petitioners relied on the
fiscal year 2008 financial statements of
an Indonesian producer of packaging
paper, products in the same general
category of merchandise as certain
coated paper. See Indonesia Initiation
Checklist for further discussion.

Based upon a comparison of the
prices of the foreign like product in the

home market to the calculated COP of
the product, we find reasonable grounds
to believe or suspect that sales of the
foreign like product were made below
the COP, within the meaning of section
773(b)(2)(A)(i) of the Act. Accordingly,
the Department is initiating a country-
wide cost investigation.

Normal Value Based on Constructed
Value

Because it alleged sales below cost,
pursuant to sections 773(a)(4), 773(b)
and 773(e) of the Act, Petitioners
calculated NV based on constructed
value (““CV”’). Petitioners calculated CV
using the same average COM, SG&A,
financial and packing figures used to
compute the COP. See Indonesian
Initiation Checklist.

PRC

Export Price

Petitioners calculated EPs for certain
coated paper based on actual sales and
sales confirmations in 2009. Petitioners
made adjustments to EPs for certain
movement expenses. See PRC Initiation
Checklist.

Normal Value

Petitioners state that in every previous
administrative review and less-than-fair
value investigation involving
merchandise from the PRC, the
Department has concluded that the PRC
is a non-market economy country
(“NME”) and, as the Department has not
revoked this determination, its NME
status remains in effect today. See Id.
The Department has previously
examined the PRC’s market status and
determined that NME status should
continue for the PRC.? In addition, in
recent investigations, the Department
has continued to determine that the PRC
is an NME country.?

In accordance with section
771(18)(C)(i) of the Act, the
presumption of NME status remains in
effect until revoked by the Department.
The presumption of NME status for the

1 See Memorandum from the Office of Policy to
David M. Spooner, Assistant Secretary for Import
Administration, regarding The People’s Republic of
China Status as a Non-Market Economy, dated May
15, 2006. This document is available online at
http://ia.ita.doc.gov/download/prc-nme-status/prc-
nme-status-memo.pdyf.

2 See Certain Circular Welded Carbon Quality
Steel Line Pipe from the People’s Republic of China:
Final Determination of Sales at Less Than Fair
Value, 74 FR 14514 (March 31, 2009); Frontseating
Service Valves from the People’s Republic of China:
Final Determination of Sales at Less Than Fair
Value and Final Negative Determination of Critical
Circumstances, 74 FR 10886 (March 13, 2009); 1-
Hydroxyethylidene-1, 1-Diphosphonic Acid From
the People’s Republic of China: Final Determination
of Sales at Less Than Fair Value, 74 FR 10545
(March 11, 2009).

PRC has not been revoked by the
Department and, therefore, remains in
effect for purposes of the initiation of
this investigation. Accordingly, the NV
of the product is appropriately based on
factors of production valued in a
surrogate market economy country, in
accordance with section 773(c) of the
Act. In the course of this investigation,
all parties will have the opportunity to
provide relevant information related to
the issues of the PRC’s NME status and
the granting of separate rates to
individual exporters.

Petitioners argue that India is the
appropriate surrogate country for the
PRC because it is at a comparable level
of economic development and it is a
significant producer of comparable
merchandise. Petitioners state that the
Department has determined in previous
investigations and administrative
reviews that India is at a level of
development comparable to the PRC.
Petitioners identified three producers of
comparable merchandise in India,
Seshasayee Paper and Boards, Ltd.
(“Seshasayee”), JK Paper, Ltd. (“JK
Paper”), and Rama Newsprint and
Papers Ltd., (“Rama Paper”), and assert
that the Department has used
Seshasayee and JK Paper as surrogate
producers in the investigation of coated
free sheet from the PRC. See id. and see
Final Determination of Sales at Less
Than Fair Value: Coated Free Sheet
Paper from the People’s Republic of
China, 72 FR 60632 (October 25, 2007)
(““CFS from the PRC”).

Based on the information provided by
Petitioners, the Department believes that
the use of India as a surrogate country
is appropriate for purposes of initiation.
See PRC Initiation Checklist. However,
after initiation of the investigation,
interested parties will have the
opportunity to submit comments
regarding surrogate country selection
and, pursuant to 19 CFR
351.301(c)(3)(i), will be provided an
opportunity to submit publicly available
information to value factors of
production up to 40 days after the date
of publication of the preliminary
determination.

Petitioners provided dumping margin
calculations using the Department’s
NME methodology as required by 19
CFR 351.202(b)(7)(i)(C) and 19 CFR
351.408. Petitioners calculated NVs for
several certain coated paper products
based on both integrated production
operations and non-integrated
production operations. See id.

Petitioners valued the factors of
production using reasonably available,
public surrogate country data, including
India import data from the Monthly
Statistics of the Foreign Trade of India
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for the period September 2008 through
February 2009. See PRC Initiation
Checklist.

Petitioners stated that they valued
certain chemicals using the general
paper finishing agent classification
because these chemicals could not be
identified at a more specific level. See
id. Further, Petitioners valued calcium
carbonate using the HTS classification
for marble based on the Department’s
similar determination in CFS from the
PRC. See PRC Initiation Checklist.

Petitioners valued electricity based on
the surrogate value used in Tapered
Roller Bearings and Parts Thereof,
Finished or Unfinished, from the
People’s Republic of China: Preliminary
Results of the 2007-2008 Administrative
Review of the Antidumping Duty Order,
74 FR 32539 (July 8, 2009). See PRC
Initiation Checklist. For natural gas,
Petitioners used Indian import statistics
for liquefied natural gas and converted
the value from rupees per kilogram to
rupees per million British thermal units
(“MMBTU”). See id. For fuel oil,
Petitioners used Indian import statistics
and converted the value from rupees per
ton to rupees per MMBTU. See id. For
coal, Petitioners used Indian import
data under the HTS number for steam
coal. See id.

Petitioners valued labor using the
wage rate data published on the
Department’s Web site, at http://
ia.ita.doc.gov/wages/05wages/05wages-
051608.html. See id.

Where Petitioners were unable to find
input prices contemporaneous with the
POI, they adjusted for inflation using
the wholesale price index for India, as
published in International Financial
Statistics by the International Monetary
Fund. Further, Petitioners used
exchange rates, as provided on the
Department’s Web site, to convert
Indian rupees to U.S. dollars. See id.

To calculate factory overhead, selling,
general and administrative expenses,
and profit for integrated producers,
Petitioners relied on the financial
statements of Seshasayee and JK Paper,
Indian producers of comparable
merchandise. For non-integrated
producer financial ratios, Petitioners
used the financial statements of Rama
Paper, a producer of comparable
merchandise. See id.

Fair-Value Comparisons

Based on the data provided by
Petitioners, there is reason to believe
that imports of certain coated paper
from Indonesia and the PRC are being,
or are likely to be, sold in the United
States at less than fair value. Based on
the comparisons of EP to CV, as
discussed above, the estimated dumping

margins for Indonesia range from 33
percent to 41 percent. Based on the
comparisons of EP to NV, as discussed
above, the estimated dumping margins
for the PRC range from 25.7 percent to
135.8 percent. See id.

Initiation of Antidumping Investigations

Based upon the examination of the
Petitions on certain coated paper from
Indonesia and the PRC and other
information reasonably available to the
Department, the Department finds that
these Petitions meet the requirements of
section 732 of the Act. Therefore, we are
initiating antidumping duty
investigations to determine whether
imports of certain coated paper from
Indonesia and the PRC are being, or are
likely to be, sold in the United States at
less than fair value. In accordance with
section 733(b)(1)(A) of the Act, unless
postponed, we will make our
preliminary determinations no later
than 140 days after the date of this
initiation.

Targeted-Dumping Allegations

On December 10, 2008, the
Department issued an interim final rule
for the purpose of withdrawing 19 CFR
351.414(f) and (g), the regulatory
provisions governing the targeted-
dumping analysis in antidumping duty
investigations, and the corresponding
regulation governing the deadline for
targeted-dumping allegations, 19 CFR
351.301(d)(5). See Withdrawal of the
Regulatory Provisions Governing
Targeted Dumping in Antidumping
Duty Investigations, 73 FR 74930
(December 10, 2008). The Department
stated that “{w}ithdrawal will allow the
Department to exercise the discretion
intended by the statute and, thereby,
develop a practice that will allow
interested parties to pursue all statutory
avenues of relief in this area.” See id. at
74931.

In order to accomplish this objective,
if any interested party wishes to make
a targeted-dumping allegation in any of
these investigations pursuant to section
777A(d)(1)(B) of the Act, such
allegations are due no later than 45 days
before the scheduled date of the
country-specific preliminary
determination.

Respondent Selection
Indonesia

The petition identifies two
subsidiaries of the Asia Pulp & Paper/
Sinar Mas Group, PT. Pabrik Kertas
Tjiwi Kimia Tbk. (“Tjiwi Kimia”) and
PT Pindo Deli Pulp and Paper (“Pindo
Deli”’), as significant producers/
exporters of certain coated paper in

Indonesia. We have placed on the
record import data from U.S. Customs
and Border Protection (““CBP”’), which
supports Petitioners’ contention.
Therefore, we are selecting Tjiwi Kimia
and Pindo Deli as mandatory
respondents in this investigation,
pursuant to section 777A(c)(2)(B) of the
Act.

We will release the CBP data under
APO to the parties covered by APO on
the day this initiation is announced. We
will consider comments from interested
parties on respondent selection. Parties
wishing to comment must do so within
five days of the publication of this
notice in the Federal Register.

Interested parties must submit
applications for disclosure under APO
in accordance with 19 CFR 351.305.
Instructions for filing such applications
may be found on the Department’s Web
site at http://ia.ita.doc.gov/apo.

PRC

For the PRC, the Department will
request quantity and value information
from all known exporters and producers
identified, with complete contact
information, in the Petition. The
quantity and value data received from
NME exporters/producers will be used
as the basis to select the mandatory
respondents.

The Department requires that the
respondents submit a response to both
the quantity and value questionnaire
and the separate-rate application by the
respective deadlines in order to receive
consideration for separate-rate status.?
Appendix II of this notice contains the
quantity and value questionnaire that
must be submitted by all NME
exporters/producers no later than
November 3, 2009. In addition, the
Department will post the quantity and
value questionnaire along with the filing
instructions on the Import
Administration Web site, at http://
ia.ita.doc.gov/ia-highlights-and-
news.html. The Department will send
the quantity and value questionnaire to
those PRC companies identified in the
General Issues and Injury Supplement
to the Petitions, dated October 2, 2009,
at Exhibit 8.

Separate Rates

In order to obtain separate-rate status
in NME investigations, exporters and
producers must submit a separate-rate
status application. See Certain Circular

3 See Circular Welded Austenitic Stainless
Pressure Pipe from the People’s Republic of China:
Initiation of Antidumping Duty Investigation, 73 FR
10221, 10225 (February 26, 2008); and Initiation of
Antidumping Duty Investigation: Certain Artist
Canvas From the People’s Republic of China, 70 FR
21996, 21999 (April 28, 2005).
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Welded Carbon Quality Steel Line Pipe
from the Republic of Korea and the
People’s Republic of China: Initiation of
Antidumping Duty Investigations, 73 FR
23188, 23193 (April 29, 2008) (Certain
Circular Welded Carbon Quality Steel
Line Pipe from the PRC). The specific
requirements for submitting the
separate-rate application in this
investigation are outlined in detail in
the application itself, available on the
Department’s Web site at http://
ia.ita.doc.gov/ia-highlights-and-
news.html on the date of publication of
this initiation notice in the Federal
Register. The separate-rate application
will be due sixty (60) days from the date
of publication of this initiation notice in
the Federal Register. For exporters and
producers who submit a separate-rate
status application and subsequently are
selected as mandatory respondents,
these exporters and producers will no
longer be eligible for consideration for
separate rate status unless they respond
to all parts of the questionnaire as
mandatory respondents.

Use of Combination Rates in an NME
Investigation

The Department will calculate
combination rates for certain
respondents that are eligible for a
separate rate in this investigation. The
Separate Rates and Combination Rates
Bulletin states:

{w}hile continuing the practice of assigning
separate rates only to exporters, all separate
rates that the Department will now assign in
its NME investigations will be specific to
those producers that supplied the exporter
during the period of investigation. Note,
however, that one rate is calculated for the
exporter and all of the producers which
supplied subject merchandise to it during the
period of investigation. This practice applies
both to mandatory respondents receiving an
individually calculated separate rate as well
as the pool of non-investigated firms
receiving the weighted-average of the
individually calculated rates. This practice is
referred to as the application of combination
rates because such rates apply to specific
combinations of exporters and one or more
producers. The cash-deposit rate assigned to
an exporter will apply only to merchandise
both exported by the firm in question and

produced by a firm that supplied the exporter
during the period of investigation.

See Separate Rates and Combination
Rates Bulletin at 6 (emphasis added).

Distribution of Copies of the Petitions

In accordance with section
732(b)(3)(A) of the Act and 19 CFR
351.202(f), copies of the public version
of the Petitions and amendments
thereto, have been provided to the
representatives of the Governments of
Indonesia and the PRC. To the extent
practicable, we will attempt to provide
a copy of the public version of the of the
Petitions to each exporter named in the
petition, as provided under 19 CFR
351.203(c)(2).

International Trade Commission (ITC)
Notification

We have notified the ITC of our
initiation, as required by section 732(d)
of the Act.

Preliminary Determination by the ITC

The ITC will preliminarily determine,
no later than November 9, 2009,
whether there is a reasonable indication
that imports of certain coated paper
from Indonesia and the PRC materially
injure, or threaten material injury to, a
U.S. industry. A negative ITC
determination with respect to any
country would result in the termination
of the investigation with respect to that
country. Otherwise, these investigations
will proceed according to statutory and
regulatory time limits.

This notice is issued and published
pursuant to section 777(i) of the Act.

Dated: October 13, 2009.
Ronald K. Lorentzen,

Acting Assistant Secretary for Import
Administration.

Appendix I—Scope of the
Investigations

The merchandise covered by each of these
investigations includes certain coated paper
and paperboard ¢ in sheets suitable for high
quality print graphics using sheet-fed
presses; coated on one or both sides with
kaolin (China or other clay), calcium
carbonate, titanium dioxide, and/or other
inorganic substances; with or without a
binder; having a GE brightness level of 80 or

higher5; weighing not more than 340 grams
per square meter; whether gloss grade, satin
grade, matte grade, dull grade, or any other
grade of finish; whether or not surface-
colored, surface-decorated, printed (except as
described below), embossed, or perforated;
and irrespective of dimensions (‘‘Certain
Coated Paper”).

Certain Coated Paper includes (a) coated
free sheet paper and paperboard that meets
this scope definition; (b) coated groundwood
paper and paperboard produced from
bleached chemi-thermo-mechanical pulp
(“BCTMP”) that meets this scope definition;
and (c) any other coated paper that meets this
scope definition.

Certain Coated Paper is typically (but not
exclusively) used for printing multi-colored
graphics for catalogues, books, magazines,
envelopes, labels and wraps, greeting cards,
and other commercial printing applications
requiring high quality print graphics.
Specifically excluded from the scope are
imports of paper and paperboard printed
with final content printed text or graphics.

As of 2009, imports of the subject
merchandise are provided for under the
following categories of the Harmonized Tariff
Schedule of the United States (“HTSUS”):
4810.14.11, 4810.14.1900, 4810.14.2010,
4810.14.2090, 4810.14.5000, 4810.14.6000,
4810.14.70, 4810.19.1100, 4810.19.1900,
4810.19.2010, 4810.19.2090, 4810.22.1000,
4810.22.50, 4810.22.6000, 4810.22.70,
4810.29.1000, 4810.29.5000, 4810.29.6000,
4810.29.70. While HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
scope of the investigations is dispositive.

Appendix II

Where it is not practicable to examine all
known exporters/producers of subject
merchandise, section 777A(c)(2) of the Tariff
Act of 1930, as amended, permits us to
investigate (1) a sample of exporters,
producers, or types of products that is
statistically valid based on the information
available at the time of selection, or (2)
exporters and producers accounting for the
largest volume and value of the subject
merchandise that can reasonably be
examined.

In the chart below, please provide the total
quantity and total value of all your sales of
merchandise covered by the scope of this
investigation (see “Scope of Investigation”
section of this notice), produced in the PRC,
and exported/shipped to the United States
during the period January 1, 2009, through
June 30, 2009.

Market

Total quantity
in metric tons

Terms of sale

Total value

United States

1. Export Price Sales
2. a. Exporter Name

4 ‘Paperboard’ refers to Certain Coated Paper
that is heavier, thicker and more rigid than coated
paper which otherwise meets the product
description. In the context of Certain Coated Paper,

paperboard typically is referred to as ‘cover,” to
distinguish it from ‘text.””

50ne of the key measurements of any grade of
paper is brightness. Generally speaking, the brighter
the paper the better the contrast between the paper

and the ink. Brightness is measured using a GE
Reflectance Scale, which measures the reflection of
light off of a grade of paper. One is the lowest
reflection, or what would be given to a totally black
grade, and 100 is the brightest measured grade.
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Market

Total quantity

in metric tons Total value

Terms of sale

. Address
. Contact
. Phone No. ..

. Constructed Export Price Sales
. Further Manufactured

AWODODQOOT

Total Sales

CFaX NO. e

Total Quantity:

o Please report quantity on a metric ton
basis. If any conversions were used, please
provide the conversion formula and source.

Terms of Sales:

e Please report all sales on the same terms
(e.g., free on board at port of export).

Total Value:

o All sales values should be reported in
U.S. dollars. Please indicate any exchange
rates used and their respective dates and
sources.

Export Price Sales:

e Generally, a U.S. sale is classified as an
export price sale when the first sale to an
unaffiliated customer occurs before
importation into the United States.

e Please include any sales exported by
your company directly to the United States.
¢ Please include any sales exported by

your company to a third-country market
economy reseller where you had knowledge
that the merchandise was destined to be
resold to the United States.

e If you are a producer of subject
merchandise, please include any sales
manufactured by your company that were
subsequently exported by an affiliated
exporter to the United States.

e Please do not include any sales of subject
merchandise manufactured in Hong Kong in
your figures.

Constructed Export Price Sales:

e Generally, a U.S. sale is classified as a
constructed export price sale when the first
sale to an unaffiliated customer occurs after
importation. However, if the first sale to the
unaffiliated customer is made by a person in
the United States affiliated with the foreign
exporter, constructed export price applies
even if the sale occurs prior to importation.

e Please include any sales exported by
your company directly to the United States;

¢ Please include any sales exported by
your company to a third-country market
economy reseller where you had knowledge
that the merchandise was destined to be
resold to the United States.

e If you are a producer of subject
merchandise, please include any sales
manufactured by your company that were
subsequently exported by an affiliated
exporter to the United States.

e Please do not include any sales of subject
merchandise manufactured in Hong Kong in
your figures.

Further Manufactured:

o Sales of further manufactured or
assembled (including re-packaged)
merchandise is merchandise that undergoes
further manufacture or assembly in the
United States before being sold to the first
unaffiliated customer.

e Further manufacture or assembly costs
include amounts incurred for direct
materials, labor and overhead, plus amounts
for general and administrative expense,
interest expense, and additional packing
expense incurred in the country of further
manufacture, as well as all costs involved in
moving the product from the U.S. port of
entry to the further manufacturer.

[FR Doc. E9—-25213 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Transportation and Related
Equipment; Technical Advisory
Committee; Notice of Open Meeting

The Transportation and Related
Equipment Technical Advisory
Committee (TRANSTAC) will meet on
November 5, 2009, 9:30 a.m., in the
Herbert C. Hoover Building, Room
6087B, 14th Street between
Pennsylvania & Constitution Avenues,
NW., Washington, DC. The Committee
advises the Office of the Assistant
Secretary for Export Administration
with respect to technical questions that
affect the level of export controls
applicable to transportation and related
equipment or technology.

Agenda:

1. Welcome and Introductions.

2. Review Status of Working Groups.

3. Proposals from the Public.

4. Closing Comments.

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.
Yvette Springer at
Yspringer@bis.doc.gov no later than
October 29, 2009.

The meeting will be open to the
public and a limited number of seats
will be available. Reservations are not
accepted. To the extent time permits,
members of the public may present oral
statements to the Committee. Written
statements may be submitted at any
time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
Committee members, the Committee

suggests that presenters forward the
public presentation materials to Yvette
Springer.

For more information contact Ms.
Springer on (202) 482—-2813.

Dated: October 15, 2009.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. E9—25191 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648—-XS47

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Pacific Fishery
Management Council’s (Council) Ad
Hoc Salmon Amendment Committee
(SAC) will hold a meeting to develop
draft alternatives and plan analyses for
an amendment to the Pacific Coast
Salmon Fishery Management Plan
(FMP) to address the Magnuson-Stevens
Act (MSA) requirements for annual
catch limits (ACL) and accountability
measures (AM). This meeting of the
SAC is open to the public.

DATES: The meeting will be held
Thursday, November 5, 2009, from 8:30
a.m. to 4:30 p.m.

ADDRESSES: The meeting will be held at
the Pacific Council Office, Large
Conference Room, 7700 NE.,
Ambassador Place, Suite 101, Portland,
OR 97220-1384; telephone: (503) 820—
2280.

FOR FURTHER INFORMATION CONTACT: Mr.
Chuck Tracy, Salmon Management Staff
Officer, Pacific Council; telephone:
(503) 820-2280.

SUPPLEMENTARY INFORMATION: The
reauthorized MSA established new
requirements to end and prevent
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overfishing through the use of ACL and
AM. Federal FMPs must establish
mechanisms for ACL and AM by 2010
for stocks subject to overfishing and by
2011 for all others, with the exceptions
of stocks managed under an
international agreement or stocks with a
life cycle of approximately one year.

On January 16, 2009, NMFS
published amended guidelines for
National Standard 1 (NS1) of the MSA
to provide guidance on how to comply
with new ACL and AM requirements.
The NS1 guidelines include
recommendations for establishing
several related reference points to
ensure scientific and management
uncertainty are accounted for when
management measures are established.

The purpose of this meeting is to
develop alternatives to address those
issues, and to plan analyses that will be
used to evaluate those alternatives in a
National Environmental Policy Act
analysis.

Although non-emergency issues not
contained in the meeting agenda may
come before the SAC for discussion,
those issues may not be the subject of
formal action during this meeting.
Action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under Section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided the public
has been notified of the intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Ms.
Carolyn Porter at (503) 820—2280 at least
5 days prior to the meeting date.

Dated: October 15, 2009.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9-25130 Filed 10-19-09; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648—-XS49

New England Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The New England Fishery
Management Gouncil’s (Council)
Herring Advisory Panel and Oversight
Committee along with the Atlantic
States Marine Fisheries Commission
(ASMFC) Section will hold two
meetings to consider actions affecting
New England fisheries in the exclusive
economic zone (EEZ).

DATES: These meetings will be held in
November 2009. For specific dates and
times, see SUPPLEMENTARY INFORMATION.
ADDRESSES: These meetings will be held
at the Sheraton Harborside Hotel, 250
Market Street, Portsmouth, NH 03801;
telephone: (603) 431-2300; fax: (603)
431-7805.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill #2, Newburyport, MA
01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—-0492.
SUPPLEMENTARY INFORMATION: The
committee’s schedule and agenda for
the following meetings are as follows:

Advisory Panel Agenda:

Monday, November 9, 2009 beginning at
10 a.m.

1. Review Draft 2010-12 Atlantic
herring fishery specifications, options
for total allowable catches/annual catch
limits, and all available related analysis;
develop Advisory Panel (AP)
recommendations regarding 2010-12
specifications for the Herring
Committee/Section to consider on
November 10;

2. Review Herring Committee work on
catch monitoring alternatives to be
included in Amendment 5 to the
Herring Fishery Management Plan
(FMP); discuss issues related to
reporting, herring Letters of
Authorization (LOA), and proposed
measures to address LOAs, carrier
vessels, and transfers at sea; develop AP
recommendations as appropriate.

Oversight Committee Agenda:

Tuesday, November 10, 2009 beginning
at 9:30 a.m.

1. Review Draft 2010-12 Atlantic
herring fishery specifications; discuss
options for total allowable catches/
annual catch limits, and review all
available related analysis and
recommendations from the Herring Plan
Development Team (PDT);

2. Review/discuss NEFMC Herring AP
recommendations related to 2010-12
fishery specifications;

3. Develop final recommendations for
domestic annual harvesting (DAH),
domestic annual processing (DAP), joint
venture processing (JVP), border transfer
(BT), total allowable level of foreign
fishing (TALFF), research set-asides
(RSAs), optimum yield (OY), and other
related specifications;

4. Discuss/address management
uncertainty and develop related
recommendations;

5. Develop final recommendations for
2010-12 annual catch limits (ACLs) for
herring management areas, for Council
consideration November 17-19, 2009;

6. Address other issues related to
2010-12 herring fishery specifications.

Although non-emergency issues not
contained in this agenda may come
before these groups for discussion, those
issues may not be the subject of formal
action during these meetings. Action
will be restricted to those issues
specifically identified in this notice and
any issues arising after publication of
this notice that require emergency
action under section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Paul J. Howard
(see ADDRESSES), at least 5 working days
prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 15, 2009.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—25132 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648-XS48

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The New England Fishery
Management Council’s (Council)
Groundfish Committee will meet to
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consider actions affecting New England
fisheries in the exclusive economic zone
(EEZ).

DATES: The meeting will be held on
November 5, 2009, at 9 a.m.

ADDRESSES: The meeting will be held at
the Sheraton Ferncroft Hotel, 50
Ferncroft Road, Danvers, MA 01923;
telephone: (978) 777-2500; fax: (978)
750-7991.

Council address: New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council;
telephone: (978) 465—0492.

SUPPLEMENTARY INFORMATION: The items
of discussion in the committee’s agenda
are as follows:

The Committee will continue
development of Framework 44 to the
Northeast Multispecies Fishery
Management Plan (FMP). Framework 44
will adopt fishery specifications and
annual catch limits for groundfish
stocks, and adjust measures as necessary
to continue rebuilding of overfished
groundfish stocks. At this meeting, the
Committee will review Annual Catch
Limits (ACLs) for FY 2010-12 and will
consider changes in effort control
measures for the common pool (non-
sector) commercial fishery. Such
changes may include modifications to
trip limits or differential days-at-sea
counting. Other business may also be
discussed. The Committee’s
recommendations will be delivered to
the full Council at its meeting in
Newport, RI on November 17-19, 2009.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 15, 2009.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—-25131 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN: 0648-XS40

Fisheries of the South Atlantic and
Gulf of Mexico; South Atlantic Fishery
Management Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of joint workshop.

SUMMARY: The South Atlantic Fishery
Management Council and NOAA
Fisheries Service’s Southeast Fisheries
Science Center are convening a
workshop to develop a fishery
independent monitoring program for the
fisheries resources of the South Atlantic.
The workshop will be held in Beaufort,
NC.

DATES: The workshop will be held
November 17-20, 2009. The workshop
will be held from 8:30 a.m. to 6 p.m. on
November 17 through November 19; and
from 8:30 a.m. to 4 p.m. on November
20, 2009.

ADDRESSES: The meeting will be held at
the Center for Coastal Fisheries and
Habitat Research, 101 Pivers Island
Road, Beaufort, NC 28516.

Council address: South Atlantic
Fishery Management Council, 4055
Faber Place Drive, Suite 201, North
Charleston, SC 29405.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, Public Information Officer;
telephone: (843) 571-4366; e-mail:
Kim.Iverson@safmec.net.

SUPPLEMENTARY INFORMATION: The South
Atlantic Fishery Management Council
and the Southeast Fisheries Science
Center are convening a workshop to
develop a fishery independent
monitoring program for the fisheries
resources of the South Atlantic. Topics
to be considered will include sampling
design, temporal and spatial allocation,
target species and habitats, gear
selection and configuration, and needs
that may be addressed through existing
programs. The intent of the workshop is
to build on the experience of existing
programs such as the Marine Resources
Monitoring, Assessment, and Prediction
(MARMAP) Program and the Southeast

Area Monitoring and Assessment
Program (SEAMAP), and to incorporate
knowledge of effective and practical
sampling methods developed for similar
habitats and species in other areas.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), those
issues may not be the subject of formal
action during these meetings. Actions
will be restricted to those issues
specifically identified in this notice and
any issues arising after publication of
this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Act, provided the
public has been notified of the Council’s
intent to take final action to address the
emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) at least 3 business days
prior to the meeting.

Dated: October 15, 2009.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—25129 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

Information Systems Technical
Advisory Committee: Notice of
Partially Closed Meeting

The Information Systems Technical
Advisory Committee (ISTAC) will meet
on November 4, 2009, 9 a.m., in the
Herbert C. Hoover Building, Room 3884,
and November 5, 2009, 9 a.m., in the
Herbert C. Hoover Building, Room 3407,
14th Street between Constitution and
Pennsylvania Avenues, NW.,
Washington, DC. The Committee
advises the Office of the Assistant
Secretary for Export Administration on
technical questions that affect the level
of export controls applicable to
information systems equipment and
technology.

Wednesday, November 4

Public Session

1. Welcome and Introduction.

2. Working Group Reports.

3. Microprocessors with Encryption.
4. Intel Technology Roadmap.
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5. FIPS—140 (NIST)
Thursday, November 5

Closed Session

6. Discussion of matters determined to
be exempt from the provisions relating
to public meetings found in 5 U.S.C.
app. 2 section 10(a)(1) and 10(a)(3).

The open session will be accessible
via teleconference to 20 participants on
a first come, first serve basis. To join the
conference, submit inquiries to Ms.
Yvette Springer at
Yspringer@bis.doc.gov, no later than
October 28, 2009.

A limited number of seats will be
available for the public session.
Reservations are not accepted. To the
extent time permits, members of the
public may present oral statements to
the Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
distribution of public presentation
materials to Committee members, the
Committee suggests that public
presentation materials or comments be
forwarded before the meeting to Ms.
Springer.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on May 19, 2009,
pursuant to Section 10(d) of the Federal
Advisory Committee Act, as amended (5
U.S.C. app. 2 section (10)(d)), that the
portion of the meeting concerning trade
secrets and commercial or financial
information deemed privileged or
confidential as described in 5 U.S.C.
552b(c)(4) and the portion of the
meeting concerning matters the
disclosure of which would be likely to
frustrate significantly implementation of
an agency action as described in 5
U.S.C. 552b(c)(9)(B) shall be exempt
from the provisions relating to public
meetings found in 5 U.S.C. app. 2
section 10(a)(1) and 10(a)(3). The
remaining portions of the meeting will
be open to the public.

For more information, call Yvette
Springer at (202) 482-2813.

Dated: October 15, 2009.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. E9-25189 Filed 10-19-09; 8:45 am]|
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE

National Telecommunications and
Information Administration

Online Safety and Technology Working
Group Meeting

AGENCY: National Telecommunications
and Information Administration, U.S.
Department of Commerce

ACTION: Notice of Public Meeting.

SUMMARY: This notice announces a
public meeting of the Online Safety and
Technology Working Group (OSTWG).

DATES: The meeting will be held on
November 3, 2009, from 8:45 a.m. to
5:00 p.m., Eastern Standard Time.

ADDRESSES: The meeting will be held at
the United States Department of
Commerce, 1401 Constitution Avenue,
NW, Room 4830, Washington, DC
20230.

FOR FURTHER INFORMATION CONTACT: Joe
Gattuso at (202) 482-0977 or
jgattuso@ntia.doc.gov; and/or visit
NTIA’s web site at www.ntia.doc.gov.

SUPPLEMENTARY INFORMATION:
Background: NTIA established the
OSTWG pursuant to Section 214 of the
Protecting Children in the 21st Century
Act (Act). The OSTWG is composed of
representatives of relevant sectors of the
business community, public interest
groups, and other appropriate groups
and Federal agencies. The members
were selected for their expertise and
experience in online safety issues, as
well as their ability to represent the
views of the various industry
stakeholders.

According to the Act, the OSTWG is
tasked with evaluating industry efforts
to promote a safe online environment
for children. The Act requires the
OSTWG to report its findings and
recommendations to the Assistant
Secretary for Communications and
Information and to Congress within one
(1) year after its first meeting.

Matters to Be Considered: The
OSTWG will hear presentations and
have discussions on online safety and
technology, with an emphasis on issues
relevant to the work of the
subcommittee on protection technology.

Time and Date: The meeting will be
held on November 3, 2009, from 8:45
a.m. to 5:00 p.m. Eastern Standard
Time. The times and the agenda topics
are subject to change. The meeting may
be webcast. Please refer to NTIA’s web
site, http://www.ntia.doc.gov, for the
most up-to-date meeting agenda and
webcast information.

Place: The meeting will be held at the
United States Department of Commerce,

1401 Constitution Avenue, NW, Room
4830, Washington, DC 20230. The
meeting will be open to the public and
press on a first-come, first-served basis.
Space is limited. Attendees should bring
a photo ID and arrive early to clear
security. The public meeting is
physically accessible to people with
disabilities. Individuals requiring
special services, such as sign language
interpretation or other ancillary aids, are
asked to notify Mr. Gattuso at (202) 482—
0977 or jgattuso@ntia.doc.gov, at least
five (5) business days before the
meeting.

Dated: October 15, 2009.
Kathy D. Smith,

Chief Counsel, National Telecommunications
and Information Administration.

[FR Doc. E9-25163 Filed 10-19-09; 8:45 am]|
BILLING CODE 3510-60-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XS41

Marine Mammals; File No. 87-1851-02

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application
for permit amendment.

SUMMARY: Notice is hereby given that
Daniel P. Costa, Ph.D., University of
California at Santa Cruz, Long Marine
Laboratory, 100 Shaffer Road, Santa
Cruz, CA, has applied for an
amendment to Scientific Research
Permit No. 87-1851-01.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
November 19, 2009.

ADDRESSES: The application and related
documents are available for review by
selecting ‘“Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species home page, https://
apps.nimfs.noaa.gov, and then selecting
File No. 87-1851 from the list of
available applications.

These documents are also available
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713-0376; and

Southwest Region, NMFS, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802—4213; phone (562)980-4001;
fax (562)980-4018.
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Written comments on this application
should be submitted to the Chief,
Permits, Conservation and Education
Division, at the address listed above.
Comments may also be submitted by
facsimile to (301)713-0376, or by email
to NMFS.Pr1Comments@noaa.gov.
Please include the File No. in the
subject line of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits, Conservation and
Education Division at the address listed
above. The request should set forth the
specific reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Amy Sloan or Tammy Adams,
(301)713-2289.

SUPPLEMENTARY INFORMATION: The
subject amendment to Permit No. 87—
1851-01 is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.) and the regulations
governing the taking and importing of
marine mammals (50 CFR part 216).

Permit No. 87-1851-00, issued to Dr.
Costa on January 29, 2007 (72 FR 5680),
authorizes tagging studies and
physiological research on seals in
Antarctica, including crabeater seals
(Hydrurga leptonyx), Weddell seals
(Leptonychotes weddellii), and Ross
seals (Ommatophoca rossii). The permit
also authorizes research on California
sea lions (Zalophus californianus) to
investigate foraging, diving, energetics,
food habits, and at-sea distribution
along the California coast. Incidental
harassment of California sea lions,
harbor seals (Phoca vitulina), northern
elephant seals (Mirounga augustirostris),
and northern fur seals (Callorhinus
ursinus) in California is authorized. The
permit expires on January 31, 2012.
Permit No. 87-1851-01, issued on
January 13, 2009 (74 FR 4374),
authorizes the permit holder to expand
the geographic area where research is
conducted in Antarctica to include the
Weddell Sea, for the duration of the
permit.

The permit holder is requesting the
permit be amended to include
authorization for expanding the
geographic range where research is
conducted in Antarctica to include the
Ross Sea and to increase the number of
Weddell seals captured, sedated, tagged,
and sampled from 10 animals per year
to 40 animals per year.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to

prepare an environmental assessment or
environmental impact statement.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: October 14, 2009.
Tammy C. Adams,

Acting Chief, Permits, Conservation and
Education Division, Office of Protected
Resources, National Marine Fisheries Service.
[FR Doc. E9—-25212 Filed 10-19-09; 8:45 am]
BILLING CODE 3510-22-S

COMMODITY FUTURES TRADING
COMMISSION

Notice of Intent, Pursuant to the
Authority in Section 2(h)(7) of the
Commodity Exchange Act and
Commission Rule 36.3(c)(3), To
Undertake a Determination Whether
the Henry Financial Swing Contract;
Henry Financial Basis Contract; and
Henry Financial Index Contract,
Offered for Trading on the
IntercontinentalExchange, Inc.,
Perform Significant Price Discovery
Functions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of action and request for
comment.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is undertaking a review
to determine whether the Henry
Financial Swing (“HHD”) contract;
Henry Financial Basis (“HEN”’) contract;
and/or Henry Financial Index (“HIS”)
contract, offered for trading on the
IntercontinentalExchange, Inc. (“ICE”),
an exempt commercial market (“ECM”)
under Sections 2(h)(3)—(5) of the
Commodity Exchange Act (“CEA” or the
“Act”), perform significant price
discovery functions. Authority for this
action is found in section 2(h)(7) of the
CEA and Commission rule 36.3(c)
promulgated thereunder. In connection
with this evaluation, the Commission
invites comment from interested parties.

DATES: Comments must be received on
or before November 4, 2009.

ADDRESSES: Comments may be
submitted by any of the following
methods:

o Follow the instructions for
submitting comments. Federal
eRulemaking Portal: http://
www.regulations.gov.

e E-mail: secretary@cftc.gov. Include
Henry Financial Swing (HHD) contract;

Henry Financial Basis (HEN) contract;
and/or Henry Financial Index (HIS)
contract in the subject line of the
message, depending on the subject
contract(s) to which the comments
apply.
e Fax:(202) 418-5521.

e Mail: Send to David A. Stawick,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

e Courier: Same as mail above.

All comments received will be posted
without change to http://
www.CFTC.gov/.

FOR FURTHER INFORMATION CONTACT:
Gregory K. Price, Industry Economist,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5515. E-
mail: gprice@cftc.gov; or Susan Nathan,
Senior Special Counsel, Division of
Market Oversight, same address.
Telephone: (202) 418-5133. E-mail:
snathan@cftc.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction

On March 16, 2009, the CFTC
promulgated final rules implementing
provisions of the CFTC Reauthorization
Act of 2008 (‘“Reauthorization Act”)1
which subjects ECMs with significant
price discovery contracts (“SPDCs”) to
self-regulatory and reporting
requirements, as well as certain
Commission oversight authorities, with
respect to those contracts. Among other
things, these rules and rule amendments
revise the information-submission
requirements applicable to ECMs,
establish procedures and standards by
which the Commission will determine
whether an ECM contract performs a
significant price discovery function, and
provide guidance with respect to
compliance with nine statutory core
principles applicable to ECMs with
SPDCs. These rules became effective on
April 22, 2009.

In determining whether an ECM’s
contract is or is not a SPDC, the
Commission will consider the contract’s
material liquidity, price linkage to other
contracts, potential for arbitrage with
other contracts traded on designated
contract markets or derivatives
transaction execution facilities, use of
the ECM contract’s prices to execute or
settle other transactions, and other
factors.

In order to facilitate the Commission’s
identification of possible SPDCs,

174 FR 12178 (Mar. 23, 2009); these rules became
effective on April 22, 2009.
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Commission rule 36.3(c)(2) requires that
an ECM operating in reliance on section
2(h)(3) promptly notify the Commission
and provide supporting information or
data concerning any contract: (i) that
averaged five trades per day or more
over the most recent calendar quarter;
and (ii) (A) for which the ECM sells
price information regarding the contract
to market participants or industry
publications; or (B) whose daily closing
or settlement prices on 95 percent or
more of the days in the most recent
quarter were within 2.5 percent of the
contemporaneously determined closing,
settlement, or other daily price of
another agreement.

II. Determination of a SPDC

A. The SPDC Determination Process

Commission rule 36.3(c)(3)
establishes the procedures by which the
Commission makes and announces its
determination on whether a specific
ECM contract serves a significant price
discovery function. Under those
procedures, the Commission will
publish a notice in the Federal Register
that it intends to undertake a
determination as to whether the
specified agreement, contract, or
transaction performs a significant price
discovery function and to receive
written data, views, and arguments
relevant to its determination from the
ECM and other interested persons.2
After prompt consideration of all
relevant information 3, the Commission
will, within a reasonable period of time
after the close of the comment period,
issue an order explaining its
determination. Following the issuance
of an order by the Commission that the
ECM executes or trades an agreement,
contract, or transaction that performs a
significant price discovery function, the
ECM must demonstrate, with respect to
that agreement, contract, or transaction,
compliance with the core principles
under section 2(h)(7)(C) of the CEA 4
and the applicable provisions of Part 36.
If the Commission’s order represents the
first time it has determined that one of

2The Commission may commence this process on
its own initiative or on the basis of information
provided to it by an ECM pursuant to the
notification provisions of Commission rule
36.3(c)(2).

3 Where appropriate, the Commission may choose
to interview market participants regarding their
impressions of a particular contract. Further, while
they may not provide direct evidentiary support
with respect to a particular contract, the
Commission may rely for background and context
on resources such as its October 2007 Report on the
Oversight of Trading on Regulated Futures
Exchanges and Exempt Commercial Markets (“ECM
Study”). http://www.cftc.gov/stellent/groups/
public/@newsroom/documents/file/pr5403—
07_ecmreport.pdf.

47 U.S.C. 2(h)(7)(C).

the ECM’s contracts performs a
significant price discovery function, the
ECM must submit a written
demonstration of its compliance with
the core principles within 90 calendar
days of the date of the Commission’s
order. For each subsequent
determination by the Commission that
the ECM has an additional SPDC, the
ECM must submit a written
demonstration of its compliance with
the core principles within 30 calendar
days of the Commission’s order.

B. Henry Financial Swing Contract

The HHD contract is a daily contract
that is cash settled based on the spot
index price for natural gas at the Henry
Hub, as published by Platts in the
“Daily Price Survey” table of Gas Daily.
The Platts index price is based on fixed-
price cash market transactions that are
voluntarily reported by traders. The size
of the HHD contract is 2,500 million
British thermal units (“mmBtu’’), and
the unit of trading is any multiple of
2,500 mmBtu. The HHD contract is
listed for 65 consecutive calendar days.

Based upon a required quarterly
notification filed on July 27, 2009
(mandatory under Rule 36.3(c)(2)), the
ICE reported that, with respect to its
HHD contract, 5,246 separate trades
occurred in the second quarter of 2009,
resulting in a daily average of 82.0
trades. During the same period, the HHD
contract had a total trading volume of
242,968 contracts (which was an
average of 3,796.4 contracts per day). As
of June 30, 2009, open interest in the
HHD contract was 20,173 contracts.

It appears that the HHD contract may
satisfy the material liquidity, arbitrage,
and material price reference factors for
SPDC determination. With respect to
material liquidity, trading in the HHD
contract averaged over 3,500 contracts
on a daily basis with more than 80
separate transactions each day.
Moreover, the open interest at the end
of the second quarter in 2009 was
significant. Because the HHD contract
specifies the Henry Hub, the contract’s
prices series may be highly correlated
with that of the New York Mercantile
Exchange’s physically-delivered Natural
Gas contract and/or the ICE’s Henry
Financial LD1 Financial Fixed Price
contract, thus increasing the
opportunity for arbitrage. In regard to
material price reference, while it did not
specifically address the natural gas
contracts under review, the ECM Study
stated that, in general, market
participants view the ICE as a price
discovery market for certain natural gas
contracts. Natural gas contracts based on
actively-traded hubs are transacted on
the ICE’s electronic trading platform,

with the remainder being completed
over-the-counter and potentially
submitted for clearing by voice brokers.
In addition, the ICE sells its price data
to market participants in a number of
different packages which vary in terms
of the hubs covered, time periods, and
whether the data are daily only or
historical. For example, the ICE offers
“Henry Hub End of Day” and “OTC Gas
End of Day” data packages with access
to all price data or just 12, 24, 36, or 48
months of historical data.

C. Henry Financial Basis Contract

The HEN contract is a monthly
contract that is cash settled based on the
difference between the bidweek price
index for a particular calendar month at
the Henry Hub, as published by Platts
in its Inside FERC’s Gas Market Report,
and the final settlement price of the
New NYMEX’s physically-delivered
Henry Hub natural gas futures contract
for the same calendar month. The Platts
bidweek price is based on fixed-price
cash market transactions that are
conducted during the last five business
days of the month and are voluntarily
reported by traders; bidweek
transactions specify the delivery of
natural gas during the following
calendar month. The size of the HEN
contract is 2,500 mmBtu, and the unit
of trading is any multiple of 2,500
mmBtu. The HEN contract is listed for
up to 72 calendar months.

Based upon a required quarterly
notification filed on July 27, 2009
(mandatory under Rule 36.3(c)(2)), the
ICE reported that, with respect to its
HEN contract, 538 separate trades
occurred in the second quarter of 2009,
resulting in a daily average of 8.4 trades.
During the same period, the HEN
contract had a total trading volume of
78,870 (which was an average of 1,232.3
contracts per day). As of June 30, 2009,
open interest in the HEN contract was
128,504 contracts.

It appears that the HEN contract may
satisfy the material liquidity, price
linkage, and material price reference
factors for SPDC determination. With
respect to material liquidity, trading in
the HEN contract averaged more than
1,000 contracts on a daily basis, with
nearly 10 separate transactions each
day. In addition, the open interest in the
subject contract was substantial. In
regard to price linkage, the final
settlement of the HEN contract is based,
in part, on the final settlement price of
the NYMEX’s physically-delivered
natural gas contract, where the NYMEX
is registered with the Commission as a
designated contract market (“DCM”). In
regard to material price reference, while
it did not specifically address the
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natural gas contracts under review, the
ECM Study stated that, in general,
market participants view the ICE as a
price discovery market for certain
natural gas contracts. Natural gas
contracts based on actively-traded hubs
are transacted on the ICE’s electronic
trading platform, with the remainder
being completed over-the-counter and
potentially submitted for clearing by
voice brokers. In addition, the ICE sells
its price data to market participants in
a number of different packages which
vary in terms of the hubs covered, time
periods, and whether the data are daily
only or historical. For example, the ICE
offers “Henry Hub End of Day” and
“OTC Gas End of Day” data packages
with access to all price data or just 12,
24, 36, or 48 months of historical data.

D. Henry Financial Index Contract

The HIS contract is a monthly
contract that is cash settled based on the
arithmetic average of the daily natural
gas prices at the Henry Hub, as quoted
in the “Daily Price Survey” table of
Platts’ Gas Daily during the specified
month, less the Platts bidweek price that
is reported in the first issue of Inside
FERC’s Gas Market Report in which the
natural gas is produced. The Platts
prices are based on fixed-price cash
market transactions that are voluntarily
reported by traders. The size of the HIS
contract is 2,500 mmBtu, and the unit
of trading is any multiple of 2,500
mmBtu. The HIS contract is listed for 36
calendar months.

Based upon a required quarterly
notification filed on July 27, 2009
(mandatory under Rule 36.3(c)(2)), the
ICE reported that, with respect to its HIS
contract, 550 separate trades occurred in
the second quarter of 2009, resulting in
a daily average of 8.6 trades. During the
same period, the HIS contract had a
total trading volume of 79,330 contracts
(which was an average of 1,239.5
contracts per day). As of June 30, 2009,
open interest in the HIS contract was
127,346 contracts.

It appears that the HIS contract may
satisfy the material liquidity, and
material price reference factors for SPDC
determination. With respect to material
liquidity, trading in the HIS contract
averaged over 1,200 contracts on a daily
basis with more than 8 separate
transactions each day. In addition, the
open interest in the subject contract was
substantial. In regard to material price
reference, while it did not specifically
address the natural gas contracts under
review, the ECM Study stated that, in
general, market participants view the
ICE as a price discovery market for
certain natural gas contracts. Natural gas
contracts based on actively-traded hubs

are transacted on the ICE’s electronic
trading platform, with the remainder
being completed over-the-counter and
potentially submitted for clearing by
voice brokers. In addition, the ICE sells
its price data to market participants in
a number of different packages which
vary in terms of the hubs covered, time
periods, and whether the data are daily
only or historical. For example, the ICE
offers “Henry Hub End of Day” and
“OTC Gas End of Day” data packages
with access to all price data or just 12,
24, 36, or 48 months of historical data.

II1. Request for Comment

In evaluating whether an ECM’s
agreement, contract, or transaction
performs a significant price discovery
function, section 2(h)(7) of the CEA
directs the Commission to consider, as
appropriate, four specific criteria: Price
linkage, arbitrage, material price
reference, and material liquidity. As it
explained in Appendix A to the Part 36
rules,® the Commission, in making
SPDC determinations, will apply and
weigh each factor, as appropriate, to the
specific contract and circumstances
under consideration.

As part of its evaluation, the
Commission will consider the written
data, views, and arguments from any
ECM that lists the potential SPDC and
from any other interested parties.
Accordingly, the Commission requests
comment on whether the HHD, HEN,
and/or HIS contracts perform significant
price discovery functions. Commenters’
attention is directed particularly to
Appendix A of the Commission’s Part
36 rules for a detailed discussion of the
factors relevant to an SPDC
determination. The Commission notes
that comments which analyze the
contracts in terms of these factors will
be especially helpful to the
determination process. In order to
determine the relevance of comments
received, the Commission requests that
commenters explain in what capacity
are they knowledgeable about the
subject contracts. Moreover, because
three contracts are included in this
notice, it is important that commenters
identify to which contract(s) their
comments apply.

IV. Related Matters

A. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”) % imposes certain requirements
on federal agencies, including the
Commission, in connection with their
conducting or sponsoring any collection
of information, as defined by the PRA.

517 CFR Part 36, Appendix A.
644 U.S.C. 3507(d).

Certain provisions of final Commission
rule 36.3 impose new regulatory and
reporting requirements on ECMs,
resulting in information collection
requirements within the meaning of the
PRA; OMB previously has approved and
assigned OMB control number 3038—
0060 to this collection of information.

B. Cost-Benefit Analysis

Section 15(a) of the CEA 7 requires the
Commission to consider the costs and
benefits of its actions before issuing an
order under the Act. By its terms,
section 15(a) does not require the
Commission to quantify the costs and
benefits of an order or to determine
whether the benefits of the order
outweigh its costs; rather, it requires
that the Commission ‘“‘consider” the
costs and benefits of its action. Section
15(a) further specifies that the costs and
benefits shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations.

The bulk of the costs imposed by the
requirements of Commission Rule 36.3
relate to significant and increased
information-submission and reporting
requirements adopted in response to the
Reauthorization Act’s directive that the
Commission take an active role in
determining whether contracts listed by
ECMs qualify as SPDCs. The enhanced
requirements for ECMs will permit the
Commission to acquire the information
it needs to discharge its newly-
mandated responsibilities and to ensure
that ECMs with SPDCs are identified as
entities with the elevated status of
registered entity under the CEA and are
in compliance with the statutory terms
of the core principles of section
2(h)(7)(C) of the Act. The primary
benefit to the public is to enable the
Commission to discharge its statutory
obligation to monitor for the presence of
SPDCs and extend its oversight to the
trading of SPDCs.

Issued in Washington, DC, on October 14,
2009 by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. E9-25174 Filed 10-19-09; 8:45 am]|
BILLING CODE 6351-01-P

77 U.S.C. 19(a).
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COMMODITY FUTURES TRADING
COMMISSION

Notice of Intent, Pursuant to the
Authority in Section 2(h)(7) of the
Commodity Exchange Act and
Commission Rule 36.3(c)(3), To
Undertake a Determination Whether
the Socal Border Financial Basis
Contract, Offered for Trading on the
IntercontinentalExchange, Inc.,
Performs a Significant Price Discovery
Function

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of action and request for
comment.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is undertaking a review
to determine whether the Socal Border
Financial Basis (“‘SCL”’) contract,
offered for trading on the
IntercontinentalExchange, Inc. (“ICE”),
an exempt commercial market (“ECM”)
under Sections 2(h)(3)—(5) of the
Commodity Exchange Act (“CEA” or the
“Act”), performs a significant price
discovery function. Authority for this
action is found in section 2(h)(7) of the
CEA and Commission rule 36.3(c)
promulgated thereunder. In connection
with this evaluation, the Commission
invites comment from interested parties.
DATES: Comments must be received on
or before November 4, 2009.
ADDRESSES: Comments may be
submitted by any of the following
methods:

e Follow the instructions for
submitting comments. Federal
eRulemaking Portal: http://
www.regulations.gov.

e E-mail: secretary@cftc.gov. Include
Socal Border Financial Basis (SCL)
Contract in the subject line of the
message.

e Fax:(202) 418-5521.

e Mail: Send to David A. Stawick,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

e Courier: Same as mail above.

All comments received will be posted
without change to http://
www.CFTC.gov/.

FOR FURTHER INFORMATION CONTACT:
Gregory K. Price, Industry Economist,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5515. E-
mail: gprice@cftc.gov; or Susan Nathan,
Senior Special Counsel, Division of
Market Oversight, same address.

Telephone: (202) 418-5133. E-mail:
snathan@cftc.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction

On March 16, 2009, the CFTC
promulgated final rules implementing
provisions of the CFTC Reauthorization
Act of 2008 (“Reauthorization Act”)1
which subjects ECMs with significant
price discovery contracts (“SPDCs”) to
self-regulatory and reporting
requirements, as well as certain
Commission oversight authorities, with
respect to those contracts. Among other
things, these rules and rule amendments
revise the information-submission
requirements applicable to ECMs,
establish procedures and standards by
which the Commission will determine
whether an ECM contract performs a
significant price discovery function, and
provide guidance with respect to
compliance with nine statutory core
principles applicable to ECMs with
SPDCs. These rules became effective on
April 22, 2009.

In determining whether an ECM’s
contract is or is not a SPDC, the
Commission will evaluate the contract’s
material liquidity, price linkage to other
contracts, potential for arbitrage with
other contracts traded on designated
contract markets or derivatives
transaction execution facilities, use of
the ECM contract’s prices to execute or
settle other transactions, and other
factors.

In order to facilitate the Commission’s
identification of possible SPDCs,
Commission rule 36.3(c)(2) requires that
an ECM operating in reliance on section
2(h)(3) promptly notify the Commission
and provide supporting information or
data concerning any contract: (i) That
averaged five trades per day or more
over the most recent calendar quarter;
and (ii) (A) for which the ECM sells
price information regarding the contract
to market participants or industry
publications; or (B) whose daily closing
or settlement prices on 95 percent or
more of the days in the most recent
quarter were within 2.5 percent of the
contemporaneously determined closing,
settlement, or other daily price of
another agreement.

I1. Determination of a SPDC
A. The SPDC Determination Process

Comumission rule 36.3(c)(3)
establishes the procedures by which the
Commission makes and announces its
determination on whether a specific
ECM contract serves a significant price

174 FR 12178 (Mar. 23, 2009); these rules became
effective on April 22, 2009.

discovery function. Under those
procedures, the Commission will
publish a notice in the Federal Register
that it intends to undertake a
determination as to whether the
specified agreement, contract, or
transaction performs a significant price
discovery function and to receive
written data, views, and arguments
relevant to its determination from the
ECM and other interested persons.2
After prompt consideration of all
relevant information,® the Commission
will, within a reasonable period of time
after the close of the comment period,
issue an order explaining its
determination. Following the issuance
of an order by the Commission that the
ECM executes or trades an agreement,
contract, or transaction that performs a
significant price discovery function, the
ECM must demonstrate, with respect to
that agreement, contract, or transaction,
compliance with the core principles
under section 2(h)(7)(C) of the CEA 4
and the applicable provisions of Part 36.
If the Commission’s order represents the
first time it has determined that one of
the ECM’s contracts performs a
significant price discovery function, the
ECM must submit a written
demonstration of its compliance with
the core principles within 90 calendar
days of the date of the Commission’s
order. For each subsequent
determination by the Commission that
the ECM has an additional SPDC, the
ECM must submit a written
demonstration of its compliance with
the core principles within 30 calendar
days of the Commission’s order.

B. Socal Border Financial Basis Contract

The SCL contract is a monthly
contract that is cash settled based on the
difference between the price of natural
gas at the Southern California Border
hub for the month of delivery in the first
publication of the month, as published
in Intelligence Press Inc’s (“IPI's™)
Natural Gas Bidweek Survey, and the
final settlement price for New York
Mercantile Exchange’s (“NYMEX’s”)

2The Commission may commence this process on
its own initiative or on the basis of information
provided to it by an ECM pursuant to the
notification provisions of Commission rule
36.3(c)(2).

3 Where appropriate, the Commission may choose
to interview market participants regarding their
impressions of a particular contract. Further, while
they may not provide direct evidentiary support
with respect to a particular contract, the
Commission may rely for background and context
on resources such as its October 2007 Report on the
Oversight of Trading on Regulated Futures
Exchanges and Exempt Commercial Markets (“ECM
Study”). http://www.cftc.gov/stellent/groups/
public/@newsroom/documents/file/pr5403—
07_ecmreport.pdf.

47 U.S.C. 2(h)(7)(C).
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Henry Hub physically-delivered natural
gas futures contract for the same
specified calendar month. The size of
the SCL contract is 2,500 million British
thermal units (“mmBtu’’), and the unit
of trading is any multiple of 2,500
mmBtu. The SCL contract is listed for
up to 120 calendar months commencing
with the next calendar month.

Based upon a required quarterly
notification filed on July 27, 2009
(mandatory under Rule 36.3(c)(2)), the
ICE reported that, with respect to its
SCL contract, the total number of trades
was 8,102 in the second quarter of 2009,
resulting in a daily average of 126.6
trades. During the same period, the SCL
contract had a total trading volume of
612,452 contracts and an average daily
trading volume of 9,569 contracts.
Moreover, the open interest as of June
30, 2009, was 417,121 contracts.

It appears that the SCL contract may
satisfy the material liquidity, price
linkage, and material price reference
factors for SPDC determination. With
respect to material liquidity, trading in
the SCL contract averaged more than
9,000 contracts on a daily basis, with
more than 100 separate transactions
each day. In addition, the open interest
in the subject contract was substantial.
In regard to price linkage, the final
settlement of the SCL contract is based,
in part, on the final settlement price of
the NYMEX’s physically-delivered
natural gas contract, where the NYMEX
is registered with the Commission as a
designated contract market (“DCM”). In
terms of material price reference, the
ICE maintains exclusive rights over IPI's
bidweek price indices. As a result, no
other exchange can offer such a basis
contract based on IPI’s Socal bidweek
index. While other third-party price
providers produce natural gas price
indices for a variety of trading centers,
those indices may not be the same in
value or quality as IPI’s price indices;
each company’s bidweek indices are
based on transactions that are
consummated during the last five days
of the month prior to delivery and are
voluntarily submitted by traders. In
addition, the ICE sells its price data to
market participants in a number of
different packages which vary in terms
of the hubs covered, time periods, and
whether the data are daily only or
historical. For example, the ICE offers
“West Gas End of Day”” and “OTC Gas
End of Day” with access to all price data
or just 12, 24, 36, or 48 months of
historical data.

III. Request for Comment

In evaluating whether an ECM’s
agreement, contract, or transaction
performs a significant price discovery

function, section 2(h)(7) of the CEA
directs the Commission to consider, as
appropriate, four specific criteria: Price
linkage, arbitrage, material price
reference, and material liquidity. As it
explained in Appendix A to the Part 36
rules,5 the Commission, in making
SPDC determinations, will apply and
weigh each factor, as appropriate, to the
specific contract and circumstances
under consideration.

As part of its evaluation, the
Commission will consider the written
data, views, and arguments from any
ECM that lists the potential SPDC and
from any other interested parties.
Accordingly, the Commission requests
comment on whether the ICE’s SCL
contract performs a significant price
discovery function. Commenters’
attention is directed particularly to
Appendix A of the Commission’s Part
36 rules for a detailed discussion of the
factors relevant to a SPDC
determination. The Commission notes
that comments which analyze the
contract in terms of these factors will be
especially helpful to the determination
process. In order to determine the
relevance of comments received, the
Commission requests that commenters
explain in what capacity are they
knowledgeable about one or several of
the subject contracts.

IV. Related Matters

A. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”)® imposes certain requirements
on federal agencies, including the
Commission, in connection with their
conducting or sponsoring any collection
of information, as defined by the PRA.
Certain provisions of final Commission
rule 36.3 impose new regulatory and
reporting requirements on ECMs,
resulting in information collection
requirements within the meaning of the
PRA; OMB previously has approved and
assigned OMB control number 3038—
0060 to this collection of information.

B. Cost-Benefit Analysis

Section 15(a) of the CEA 7 requires the
Commission to consider the costs and
benefits of its actions before issuing an
order under the Act. By its terms,
section 15(a) does not require the
Commission to quantify the costs and
benefits of such an order or to determine
whether the benefits of such an order
outweigh its costs; rather, it requires
that the Commission ‘“‘consider” the
costs and benefits of its action. Section
15(a) further specifies that the costs and

517 CFR Part 36, Appendix A.
644 U.S.C. 3507(d).
77 U.S.C. 19(a).

benefits shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations.

The bulk of the costs imposed by the
requirements of Commission Rule 36.3
relate to significant and increased
information-submission and reporting
requirements adopted in response to the
Reauthorization Act’s directive that the
Commission take an active role in
determining whether contracts listed by
ECMs qualify as SPDCs. The enhanced
requirements for ECMs will permit the
Commission to acquire the information
it needs to discharge its newly-
mandated responsibilities and to ensure
that ECMs with SPDCs are identified as
entities with the elevated status of
registered entity under the CEA and are
in compliance with the statutory terms
of the core principles of section
2(h)(7)(C) of the Act. The primary
benefit to the public is to enable the
Commission to discharge its statutory
obligation to monitor for the presence of
SPDCs and extend its oversight to the
trading of SPDCs.

Issued in Washington, DC, on October 14,
2009 by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. E9-25192 Filed 10-19-09; 8:45 am]|
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

Notice of Intent, Pursuant to the
Authority in Section 2(h)(7) of the
Commodity Exchange Act and
Commission Rule 36.3(c)(3), To
Undertake a Determination Whether
the (1) Phys, BS, LD1 (US/MM), AB-NIT
Contract, et al., Offered for Trading on
the Natural Gas Exchange, Inc.,
Perform Significant Price Discovery
Functions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of action and request for
comment.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is undertaking a review
to determine whether the (1) Phys,! BS,2

1The acronym ‘‘Phys” indicates physical delivery
of natural gas.

2The acronym “BS” indicates that the contract is
a cash-settled basis swap.
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LD13 (US/MM), AB-NIT 4 (““Alberta
Basis”); (2) Phys, BS, LD1 (US/MM),
Union-Dawn 5 (“Union-Dawn Basis”);
(3) Phys, FP,5 (CA/GJ),” AB-NIT
(“Alberta Fixed-Price”); (4) Phys, FP,
(US/MM), Union-Dawn (“Union-Dawn
Fixed-Price”); and (5) Phys, ID,® 7a9
(CA/GJ), AB-NIT (“Alberta Index”’)
contracts, offered for trading on the
Natural Gas Exchange, Inc. (“NGX”), an
exempt commercial market (“ECM”)
under Sections 2(h)(3)—(5) of the
Commodity Exchange Act (“CEA” or the
“Act”), perform significant price
discovery functions. Authority for this
action is found in section 2(h)(7) of the
CEA and Commission rule 36.3(c)
promulgated thereunder. In connection
with this evaluation, the Commission
invites comment from interested parties.

DATES: Comments must be received on
or before November 4, 2009.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Follow the instructions for
submitting comments. Federal
eRulemaking Portal: http://
www.regulations.gov.

e E-mail: secretary@cftc.gov. Include
Phys, BS, LD1 (US/MM), AB-NIT
(“Alberta Basis”) Contract; Phys, BS,
LD1 (US/MM), Union-Dawn (“Union-
Dawn Basis”’) Contract; Phys, FP, (CA/
GJ), AB-NIT (“Alberta Fixed-Price”)
Contract; Phys, FP, (US/MM), Union-
Dawn (“Union-Dawn Fixed-Price”)
Contract; and/or Phys, ID, 7a (CA/GJ),
AB-NIT (“Alberta Index”’) Contract in
the subject line of the message,
depending on the subject contract(s) to
which the comments apply.

e Fax:(202) 418-5521

e Mail: Send to David A. Stawick,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Centre,

3The acronym “LD1” indicates the final
settlement price of the New York Mercantile
Exchange (NYMEX) physically-delivered Henry
Hub Natural Gas futures contract for the
corresponding contract month, which is expressed
in US dollars and cents per million British thermal
units (mmBtu).

4The acronym “AB-NIT” refers to the Alberta,
Canada, and Nova Inventory Transfer hub.

5 “Union-Dawn’ refers to the Union Gas, Ltd.’s,
Dawn hub, which is located in Canada across the
U.S. border from Detroit, Michigan.

6 The acronym “FP” refers to fixed-price
contracts.

7 The abbreviation CA/GJ refers the Canadian
dollars per gigajoule, which is a unit of measure for
energy. One GJ is equal to 0.9478 mmBtu.

8 The acronym “ID” refers to index contracts.

9The term “7a” refers to a price index that is
computed as a volume-weighted average of
transactions that occur on the NGX trading platform
during a particular calendar month. Such
transactions specify the physical delivery of natural
gas at the AB-NIT hub in the following calendar
month.

1155 21st Street, NW., Washington, DC
20581

e Courier: Same as mail above.

All comments received will be posted
without change to http://
www.CFTC.gov/.

FOR FURTHER INFORMATION CONTACT:
Gregory K. Price, Industry Economist,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5515. E-
mail: gprice@cftc.gov; or Susan Nathan,
Senior Special Counsel, Division of
Market Oversight, same address.
Telephone: (202) 418-5133. E-mail:
snathan@cftc.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction

On March 16, 2009, the CFTC
promulgated final rules implementing
provisions of the CFTC Reauthorization
Act of 2008 (“Reauthorization Act”’) 10
which subjects ECMs with significant
price discovery contracts (“SPDCs”) to
self-regulatory and reporting
requirements, as well as certain
Commission oversight authorities, with
respect to those contracts. Among other
things, these rules and rule amendments
revise the information-submission
requirements applicable to ECMs,
establish procedures and standards by
which the Commission will determine
whether an ECM contract performs a
significant price discovery function, and
provide guidance with respect to
compliance with nine statutory core
principles applicable to ECMs with
SPDCs. These rules became effective on
April 22, 2009.

In determining whether an ECM’s
contract is or is not an SPDC, the
Commission will evaluate the contract’s
material liquidity, price linkage to other
contracts, potential for arbitrage with
other contracts traded on designated
contract markets or derivatives
transaction execution facilities, use of
the ECM contract’s prices to execute or
settle other transactions, and other
factors.

In order to facilitate the Commission’s
identification of possible SPDCs,
Commission rule 36.3(c)(2) requires that
an ECM operating in reliance on section
2(h)(3) promptly notify the Commission
and provide supporting information or
data concerning any contract: (i) That
averaged five trades per day or more
over the most recent calendar quarter;
and (ii) (A) for which the ECM sells
price information regarding the contract

1074 FR 12178 (Mar. 23, 2009); these rules
became effective on April 22, 2009.

to market participants or industry
publications; or (B) whose daily closing
or settlement prices on 95 percent or
more of the days in the most recent
quarter were within 2.5 percent of the
contemporaneously determined closing,
settlement, or other daily price of
another agreement.

II. Determination of an SPDC

A. The SPDC Determination Process

Commission rule 36.3(c)(3)
establishes the procedures by which the
Commission makes and announces its
determination on whether a specific
ECM contract serves a significant price
discovery function. Under those
procedures, the Commission will
publish a notice in the Federal Register
that it intends to undertake a
determination as to whether the
specified agreement, contract, or
transaction performs a significant price
discovery function and to receive
written data, views, and arguments
relevant to its determination from the
ECM and other interested persons.11
After prompt consideration of all
relevant information,?2 the Commission
will, within a reasonable period of time
after the close of the comment period,
issue an order explaining its
determination. Following the issuance
of an order by the Commission that the
ECM executes or trades an agreement,
contract, or transaction that performs a
significant price discovery function, the
ECM must demonstrate, with respect to
that agreement, contract, or transaction,
compliance with the core principles
under section 2(h)(7)(C) of the CEA 13
and the applicable provisions of Part 36.
If the Commission’s order represents the
first time it has determined that one of
the ECM’s contracts performs a
significant price discovery function, the
ECM must submit a written
demonstration of its compliance with
the core principles within 90 calendar
days of the date of the Commission’s
order. For each subsequent
determination by the Commission that
the ECM has an additional SPDC, the

11 The Commission may commence this process
on its own initiative or on the basis of information
provided to it by an ECM pursuant to the
notification provisions of Commission rule
36.3(c)(2).

12 Where appropriate, the Commission may
choose to interview market participants regarding
their impressions of a particular contract. Further,
while they may not provide direct evidentiary
support with respect to a particular contract, the
Commission may rely for background and context
on resources such as its October 2007 Report on the
Oversight of Trading on Regulated Futures
Exchanges and Exempt Commercial Markets (“ECM
Study”). http://www.cftc.gov/stellent/groups/
public/@newsroom/documents/file/pr5403—
07_ecmreport.pdf.

137 U.S.C. 2(h)(7)(C).



53726

Federal Register/Vol. 74, No. 201/ Tuesday, October 20, 2009/ Notices

ECM must submit a written
demonstration of its compliance with
the core principles within 30 calendar
days of the Commission’s order.

B. Phys, BS, LD1 (US/MM), AB-NIT
Contract

The Alberta Basis contract is a
monthly contract that calls for physical
delivery of natural gas based on the final
settlement price for NYMEX’s Henry
Hub physically-delivered natural gas
futures contract for the specified
calendar month, plus or minus the price
differential (basis) between the Alberta
delivery point 4 and the Henry Hub.
There is no standard size for the Alberta
Basis contract, although a minimum
volume of 100 mmBtu is required in
increments of 100 units per day. The
Alberta Basis contract is listed for 60
consecutive calendar months.

Based upon a required quarterly
notification filed on August 25, 2009
(mandatory under Rule 36.3(c)(2)), the
NGX reported that, with respect to its
Alberta Basis contract, the average
number of trades each day for the
nearby contract month was 23.2 in the
second quarter of 2009. During the same
period, the Alberta Basis nearby
contract had an average daily trading
volume of 5,869,800 million British
thermal units (mmBtu).15 Moreover, the
net open interest as of June 30, 2009, for
the nearby contract month was
150,213,600 mmBtu. For delivery two
months out, the open interest was
10,112,200 mmBtu.

It appears that the Alberta Basis
contract may satisfy the material
liquidity, price linkage, and material
price reference factors for SPDC
determination. With respect to material
liquidity, trading in the Alberta Basis
contract was nearly 6,000,000 mmBtu
on a daily basis, with more than 20
separate transactions each day. In
addition, the open interest in the subject
contract was substantial. In regard to
price linkage, the final settlement of the
Alberta Basis contract is based, in part,
on the final settlement price of the
NYMEX’s physically-delivered natural
gas futures contract, where the NYMEX
is registered with the Commission as a
designated contract market (“DCM”).

14 NOVA Gas Transmission, Ltd., owns the
natural gas transmission infrastructure known as
the Alberta System. The Alberta System is a
network comprising 14,100 miles of pipeline that
gathers natural gas for use both in Alberta and for
delivery to provincial border points for export to
North American markets. The Alberta System is one
of the largest natural gas transmission systems in
North America and gathers 66 percent of natural gas
produced in Western Canada.

15 For comparative purposes, the size of the
NYMEX’s physically-delivered Henry Hub natural
gas futures contract is 10,000 mmBtu.

With respect to material price
reference, the NGX forged an alliance
with the IntercontinentalExchange, Inc.,
(ICE) to use the ICE’s matching engine
to complete transactions in physical gas
contracts traded on NGX. In return, the
NGZX agreed to provide the clearing
services for such transactions. As part of
the agreement, NGX provides the ICE
with transaction data, which are then
made available to market participants
on a paid basis. The ICE offers the NGX
data in several packages, which vary in
terms of the amount of available
historical data. For example, the ICE
offers the “OTC Gas End of Day” data
packages with access to all historical
data, or the option of accessing 12, 24,
36, and 48 months of past data only.

C. Phys, BS, LD1 (US/MM), Union-Dawn
Contract

The Union-Dawn Basis contract is a
monthly contract that calls for physical
delivery of natural gas based on the final
settlement price for NYMEX'’s Henry
Hub physically-delivered natural gas
futures contract for the specified
calendar month, plus or minus the price
differential (basis) between the Dawn
delivery point 16 and the Henry Hub.
There is no standard size for the Union-
Dawn Basis contract, although a
minimum volume of 100 mmBtu is
required in increments of 100 units per
day. The Union-Dawn Basis contract is
listed for 60 consecutive calendar
months.

Based upon a required quarterly
notification filed on August 25, 2009
(mandatory under Rule 36.3(c)(2)), the
NGX reported that, with respect to its
Union-Dawn Basis contract, the average
number of trades each day for the
nearby contract month was 8.3 in the
second quarter of 2009. During the same
period, the Union-Dawn Basis nearby
contract had an average daily trading
volume of 1,332,400 mmBtu. Moreover,
the net open interest as of June 30, 2009,
for the nearby contract month was
28,203,800 mmBtu. For delivery two
months out, the open interest was
12,908,400 mmBtu.

It appears that the Union-Dawn Basis
contract may satisfy the material
liquidity, price linkage, and material
price reference factors for SPDC
determination. With respect to material

16 Union Gas, Ltd., is a major Canadian natural
gas storage, transmission, and distribution company
based in Ontario, Canada. Union Gas offers
premium storage and transportation services to
customers at the Dawn hub, which the largest
underground storage facility in Canada and one of
the largest in North America. The Dawn hub offers
customers an important link for natural gas moving
from Western Canadian and U.S. supply basins to
markets in central Canada and the northeast United
States.

liquidity, trading in the Union-Dawn
Basis contract was more than 1,000,000
mmBtu on a daily basis, with more than
eight separate transactions each day. In
addition, the open interest in the subject
contract was substantial. In regard to
price linkage, the final settlement of the
Union-Dawn Basis contract is based, in
part, on the final settlement price of the
NYMEX’s physically-delivered natural
gas futures contract, where the NYMEX
is registered with the Commission as a
designated contract market (“DCM”).

With respect to material price
reference, the NGX forged an alliance
with the IntercontinentalExchange, Inc.,
(ICE) to use the ICE’s matching engine
to complete transactions in physical gas
contracts traded on NGX. In return, the
NGX agreed to provide the clearing
services for such transactions. As part of
the agreement, NGX provides the ICE
with transaction data, which are then
made available to market participants
on a paid basis. The ICE offers the NGX
data in several packages, which vary in
terms of the amount of available
historical data. For example, the ICE
offers the “OTC Gas End of Day” data
packages with access to all historical
data, or the option of accessing 12, 24,
36, and 48 months of past data only.

D. Phys, FP, (CA/GJ), AB-NIT Contract

The Alberta Fixed-Price contract calls
for physical delivery of natural gas over
a number of different time periods. This
contract allows delivery of natural gas
during the following day, Friday plus
two or three days, Saturday plus three
or four days, Sunday plus two days, the
remainder of the month, throughout the
nearby calendar month, and during a
specific future calendar month. Each
delivery period is considered to be a
separate contract, and market
participants value each delivery period
separately. However, overlapping
delivery days are considered fungible,
and, thus, may be offset by traders.
There is no standard size for the Alberta
Fixed-Priced contract, although a
minimum volume of 94.78 mmBtu is
required in increments of 100 units per
day. The NGX lists the Alberta Fixed-
Price contract for 60 calendar months.

Based upon a required quarterly
notification filed on August 25, 2009
(mandatory under Rule 36.3(c)(2)), the
NGX reported that, with respect to its
Alberta Fixed-Price contract, the average
number of trades daily for each delivery
period was greater than five in the
second quarter of 2009. In this regard,
the average number of trades each day
was 122.1, 36.0, 7.0, 30.1, 7.4, 68.6, and
12.8 trades for the following delivery
periods—following day, Friday plus two
days, Friday plus three days, Saturday
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plus three days, Saturday plus four
days, Sunday plus two days, remainder
of the month, nearby calendar month,
and any single future calendar month,
respectively. During the same period,
the Alberta Fixed-Price contract had an
average daily trading volume of
1,209,505 mmBtu; 821,565 mmBtu;
223,874 mmBtu; 754,175 mmBtu;
672,568 mmBtu; 6,634,030 mmBtu; and
1,233,958 mmBtu for the following
delivery periods—next day, Friday plus
two days, Friday plus three days,
Saturday plus three days, Saturday plus
four days, Sunday plus two days,
remainder of the month, nearby
calendar month, and any single future
calendar month, respectively. Moreover,
the net open interest as of June 30, 2009,
was 96,003,450 mmBtu for next-month
delivery. For delivery two months out,
the open interest was 54,456,997
mmBtu.'”

It appears that the Alberta Fixed-Price
contract may satisfy the material
liquidity and material price reference
factors for SPDC determination. With
respect to material liquidity, trading in
the nearby month of the Alberta Fixed-
Price contract was close to 7,000,000
mmBtu on a daily basis, with nearly 70
separate transactions each day. In
addition, the open interest in the subject
contract was substantial.

With respect to material price
reference, the NGX forged an alliance
with the IntercontinentalExchange, Inc.,
(ICE) to use the ICE’s matching engine
to complete transactions in physical gas
contracts traded on NGX. In return, the
NGX agreed to provide the clearing
services for such transactions. As part of
the agreement, NGX provides the ICE
with transaction data, which are then
made available to market participants
on a paid basis. The ICE offers the NGX
data in several packages, which vary in
terms of the amount of available
historical data. For example, the ICE
offers the “OTC Gas End of Day” data
packages with access to all historical
data, or the option of accessing 12, 24,
36, and 48 months of past data only.

E. Phys, FP, (US/MM), Union-Dawn
Contract

The Union-Dawn Fixed-Price contract
calls for physical delivery of natural gas
over two different time periods: the
following day and Saturday plus three
days. Each delivery period is considered
to be a separate contract, and the market
participants value each delivery period
separately. However, overlapping
delivery days are considered fungible,

17 The open interest for other delivery periods
was significantly smaller than for the nearby and
second-nearby contracts.

and, thus, may be offset by traders.
There is no standard size for the Union-
Dawn Fixed-Priced contract, although a
minimum volume of 100 mmBtu
required in increments of 100 units per
day. The NGX lists the Union-Dawn
Fixed-Price contract for 60 calendar
months.

Based upon a required quarterly
notification filed on August 25, 2009
(mandatory under Rule 36.3(c)(2)), the
NGX reported that, with respect to its
Union-Dawn Fixed-Price contract, the
average number of trades each day was
114.1 trades and 23.9 trades for next-day
delivery and delivery Saturday plus the
next three days, respectively. During the
same period, the Union-Dawn Fixed-
Price contract had an average daily
trading volume of 812,800 mmBtu and
458,000 mmBtu for the delivery periods
next day and Saturday plus three days,
respectively. Moreover, the net open
interest as of June 30, 2009, was
2,241,600 mmBtu for next-day delivery.

It appears that the Union-Dawn Fixed-
Price contract may satisfy the material
liquidity and material price reference
factors for SPDC determination. With
respect to material liquidity, trading
activity in the next-day Union-Dawn
Fixed-Price contract was over 800,000
mmBtu on a daily basis, with over 100
separate transactions each day. In
addition, the open interest in the subject
contract was substantial.

With respect to material price
reference, the NGX forged an alliance
with the IntercontinentalExchange, Inc.,
(ICE) to use the ICE’s matching engine
to complete transactions in physical gas
contracts traded on NGX. In return, the
NGX agreed to provide the clearing
services for such transactions. As part of
the agreement, NGX provides the ICE
with transaction data, which are then
made available to market participants
on a paid basis. The ICE offers the NGX
data in several packages, which vary in
terms of the amount of available
historical data. For example, the ICE
offers the “OTC Gas End of Day”’ data
packages with access to all historical
data, or the option of accessing 12, 24,
36, and 48 months of past data only.

F. Phys, ID, 7a (CA/GJ), AB-NIT
Contract

The Alberta Index contract calls for
physical delivery of natural gas during
the specified calendar month. When
trading this contract, market
participants price the difference
between the anticipated value of natural
gas at the time of delivery and the
average of actual trades on the NGX
system. The average of transactions on
the NGX system is reported as a volume-
weighted average price index in the first

publication of the delivery month of
Canadian Enerdata, Ltd.’s Canadian Gas
Price Reporter. At the time of delivery,
the negotiated price premium or
discount is added or subtracted to the
published index price. There is no
standard size for the Alberta Index
contract, although a minimum volume
of 94.78 mmBtu is required in
increments of 100 units per day. The
NGX lists the Alberta Index contract for
60 calendar months.

Based upon a required quarterly
notification filed on August 25, 2009
(mandatory under Rule 36.3(c)(2)), the
NGX reported that, with respect to its
Alberta Index contract, the average
number of trades each day was 10.9.
During the same period, the Alberta
Index contract had an average daily
trading volume of 2,438,627 mmBtu.
Moreover, the net open interest as of
June 30, 2009, was 6,287,794 mmBtu for
delivery in the following month.

It appears that the Alberta Index
contract may satisfy the material
liquidity and material price reference
factors for SPDC determination. With
respect to material liquidity, trading in
the nearby month of the Alberta Index
contract was over 2,000,000 mmBtu on
a daily basis, with over 10 separate
transactions each day. In addition, the
open interest in the subject contract was
substantial.

With respect to material price
reference, the NGX forged an alliance
with the IntercontinentalExchange, Inc.,
(ICE) to use the ICE’s matching engine
to complete transactions in physical gas
contracts traded on NGX. In return, the
NGX agreed to provide the clearing
services for such transactions. As part of
the agreement, NGX provides the ICE
with transaction data, which are then
made available to market participants
on a paid basis. The ICE offers the NGX
data in several packages, which vary in
terms of the amount of available
historical data. For example, the ICE
offers the “OTC Gas End of Day” data
packages with access to all historical
data, or the option of accessing 12, 24,
36, and 48 months of past data only.

IIL. Request for Comment

In evaluating whether an ECM’s
agreement, contract, or transaction
performs a significant price discovery
function, section 2(h)(7) of the CEA
directs the Commission to consider, as
appropriate, four specific criteria: price
linkage, arbitrage, material price
reference, and material liquidity. As it
explained in Appendix A to the Part 36
rules,18 the Commission, in making

1817 CFR Part 36, Appendix A.
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SPDC determinations, will apply and
weigh each factor, as appropriate, to the
specific contract and circumstances
under consideration.

As part of its evaluation, the
Commission will consider the written
data, views, and arguments from any
ECM that lists the potential SPDC and
from any other interested parties.
Accordingly, the Commission requests
comment on whether the subject
contracts perform significant price
discovery functions. Commenters’
attention is directed particularly to
Appendix A of the Commission’s Part
36 rules for a detailed discussion of the
factors relevant to a SPDC
determination. The Commission notes
that comments which analyze the
contracts in terms of these factors will
be especially helpful to the
determination process. In order to
determine the relevance of comments
received, the Commission requests that
commenters explain in what capacity
are they knowledgeable about one or
several of the subject contracts.
Moreover, because five contracts are
included in this notice, it is important
that commenters identify to which
contract(s) their comments apply.

IV. Related Matters

A. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”) 19 imposes certain
requirements on federal agencies,
including the Commission, in
connection with their conducting or
sponsoring any collection of
information, as defined by the PRA.
Certain provisions of final Commission
rule 36.3 impose new regulatory and
reporting requirements on ECMs,
resulting in information collection
requirements within the meaning of the
PRA; OMB previously has approved and
assigned OMB control number 3038—
0060 to this collection of information.

B. Cost-Benefit Analysis

Section 15(a) of the CEA 20 requires
the Commission to consider the costs
and benefits of its actions before issuing
an order under the Act. By its terms,
section 15(a) does not require the
Commission to quantify the costs and
benefits of such an order or to determine
whether the benefits of such an order
outweigh its costs; rather, it requires
that the Commission “consider” the
costs and benefits of its action. Section
15(a) further specifies that the costs and
benefits shall be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market

1944 U.S.C. 3507(d).
207 U.S.C.19(a).

participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations.

The bulk of the costs imposed by the
requirements of Commission Rule 36.3
relate to significant and increased
information-submission and reporting
requirements adopted in response to the
Reauthorization Act’s directive that the
Commission take an active role in
determining whether contracts listed by
ECMs qualify as SPDCs. The enhanced
requirements for ECMs will permit the
Commission to acquire the information
it needs to discharge its newly-
mandated responsibilities and to ensure
that ECMs with SPDCs are identified as
entities with the elevated status of
registered entity under the CEA and are
in compliance with the statutory terms
of the core principles of section
2(h)(7)(C) of the Act. The primary
benefit to the public is to enable the
Commission to discharge its statutory
obligation to monitor for the presence of
SPDCs and extend its oversight to the
trading of SPDCs.

Issued in Washington, DC, on October 14,
2009 by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. E9-25183 Filed 10-19-09; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

Notice of Intent, Pursuant to the
Authority in Section 2(h)(7) of the
Commodity Exchange Act and
Commission Rule 36.3(c)(3), To
Undertake a Determination Whether
the Fuel Oil-180 Singapore Swap
Contract, Offered for Trading on the
IntercontinentalExchange, Inc.,
Performs a Significant Price Discovery
Function

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of action and request for
comment.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) is undertaking a review
to determine whether the Fuel Oil—180
Singapore Swap (‘“SZS”) contract,
offered for trading on the
IntercontinentalExchange, Inc. (“ICE”),
an exempt commercial market (“ECM”)
under Sections 2(h)(3)—(5) of the
Commodity Exchange Act (“CEA” or the
“Act”), perform a significant price
discovery function. Authority for this

action is found in section 2(h)(7) of the
CEA and Commission rule 36.3(c)
promulgated thereunder. In connection
with this evaluation, the Commission
invites comment from interested parties.

DATES: Comments must be received on
or before November 4, 2009.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Follow the instructions for
submitting comments. Federal
eRulemaking Portal: http://
www.regulations.gov.

e E-mail: secretary@cftc.gov. Include
Fuel Oil—180 Singapore Swap (SZS)
Contract in the subject line of the
message.

e Fax:(202) 418-5521

e Mail: Send to David A. Stawick,
Secretary, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581

e Courier: Same as mail above.

All comments received will be posted
without change to http://
www.CFTC.gov/.

FOR FURTHER INFORMATION CONTACT:
Gregory K. Price, Industry Economist,
Division of Market Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5515. E-
mail: gprice@cftc.gov; or Susan Nathan,
Senior Special Counsel, Division of
Market Oversight, same address.
Telephone: (202) 418-5133. E-mail:
snathan@cftc.gov.

SUPPLEMENTARY INFORMATION:
I. Introduction

On March 16, 2009, the CFTC
promulgated final rules implementing
provisions of the CFTC Reauthorization
Act of 2008 (‘“Reauthorization Act’’)?
which subjects ECMs with significant
price discovery contracts (“SPDCs”) to
self-regulatory and reporting
requirements, as well as certain
Commission oversight authorities, with
respect to those contracts. Among other
things, these rules and rule amendments
revise the information-submission
requirements applicable to ECMs,
establish procedures and standards by
which the Commission will determine
whether an ECM contract performs a
significant price discovery function, and
provide guidance with respect to
compliance with nine statutory core
principles applicable to ECMs with

174 FR 12178 (Mar. 23, 2009); these rules became
effective on April 22, 2009.
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SPDCs. These rules became effective on
April 22, 2009.

In determining whether an ECM’s
contract is or is not a SPDC, the
Commission will evaluate the contract’s
material liquidity, price linkage to other
contracts, potential for arbitrage with
other contracts traded on designated
contract markets or derivatives
transaction execution facilities, use of
the ECM contract’s prices to execute or
settle other transactions, and other
factors.

In order to facilitate the Commission’s
identification of possible SPDCs,
Commission rule 36.3(c)(2) requires that
an ECM operating in reliance on section
2(h)(3) promptly notify the Commission
and provide supporting information or
data concerning any contract: (i) That
averaged five trades per day or more
over the most recent calendar quarter;
and (ii)(A) for which the ECM sells price
information regarding the contract to
market participants or industry
publications; or (B) whose daily closing
or settlement prices on 95 percent or
more of the days in the most recent
quarter were within 2.5 percent of the
contemporaneously determined closing,
settlement, or other daily price of
another agreement.

II. Determination of a SPDC

A. The SPDC Determination Process

Commission rule 36.3(c)(3)
establishes the procedures by which the
Commission makes and announces its
determination on whether a specific
ECM contract serves a significant price
discovery function. Under those
procedures, the Commission will
publish a notice in the Federal Register
that it intends to undertake a
determination as to whether the
specified agreement, contract, or
transaction performs a significant price
discovery function and to receive
written data, views, and arguments
relevant to its determination from the
ECM and other interested persons.2
After prompt consideration of all
relevant information,3 the Commission
will, within a reasonable period of time

2The Commission may commence this process on
its own initiative or on the basis of information
provided to it by an ECM pursuant to the
notification provisions of Commission rule
36.3(c)(2).

3 Where appropriate, the Commission may choose
to interview market participants regarding their
impressions of a particular contract. Further, while
they may not provide direct evidentiary support
with respect to a particular contract, the
Commission may rely for background and context
on resources such as its October 2007 Report on the
Oversight of Trading on Regulated Futures
Exchanges and Exempt Commercial Markets (“ECM
Study”). http://www.cftc.gov/stellent/groups/
public/@newsroom/documents/file/pr5403—
07_ecmreport.pdf.

after the close of the comment period,
issue an order explaining its
determination. Following the issuance
of an order by the Commission that the
ECM executes or trades an agreement,
contract, or transaction that performs a
significant price discovery function, the
ECM must demonstrate, with respect to
that agreement, contract, or transaction,
compliance with the core principles
under section 2(h)(7)(C) of the CEA 4
and the applicable provisions of Part 36.
If the Commission’s order represents the
first time it has determined that one of
the ECM’s contracts performs a
significant price discovery function, the
ECM must submit a written
demonstration of its compliance with
the core principles within 90 calendar
days of the date of the Commission’s
order. For each subsequent
determination by the Commission that
the ECM has an additional SPDC, the
ECM must submit a written
demonstration of its compliance with
the core principles within 30 calendar
days of the Commission’s order.

B. Fuel Oil-180 Singapore Swap
Contract

The SZS contract specifies 1,000
metric tons of 180 CentiStokes (cst)
Singapore high-sulfur fuel oil. The
contract is cash-settled based on the
arithmetic average of the means between
the daily high and low price quotations
for “HSFO 180 CST” delivered in the
specified calendar month, published
under the “Singapore” heading within
Platts’ Asia-Pacific/Arab Gulf
Marketscan. The SZS contract is listed
for up to 60 consecutive calendar
months beginning with the next
calendar month.

Based upon a required quarterly
notification filed on July 27, 2009
(mandatory under Rule 36.3(c)(2)), the
ICE reported that, with respect to the
SZS contract, the total number of trades
was