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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 531
RIN 3206—AK88

Changes in Pay Administration Rules
for General Schedule Employees;
Correction

AGENCY: U.S. Office of Personnel
Management.
ACTION: Correcting amendment.

SUMMARY: The U.S. Office of Personnel
Management issued final regulations on
pay setting rules for General Schedule
employees on November 7, 2008 (73 FR
66143). This correcting amendment
clarifies an instruction.

DATES: Effective on December 18, 2008.
FOR FURTHER INFORMATION CONTACT:
Carey Jones, (202) 606—2858.
SUPPLEMENTARY INFORMATION:

Background

As published, the final regulation
omitted a definition name in an
amendatory instruction for § 531.203.
This correcting amendment adds that
name to the instruction so that the
definition is properly revised in the
CFR.

List of Subjects in 5 CFR Part 531

Government employees, Law
enforcement officers, Wages.
U.S. Office of Personnel Management.
Jeanne Jacobson,
Manager, Pay Administration Group.
m Accordingly, 5 CFR part 531 is
corrected by making the following
correcting amendments:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

m 1. The authority citation for part 531
continues to read as follows:

Authority: 5 U.S.C. 5115, 5307, and 5338;
sec. 4 of Public Law 103-89, 107 Stat. 981;

and E.O. 12748, 56 FR 4521, 3 CFR, 1991
Comp., p. 316; Subpart B also issued under
5 U.S.C. 5303(g), 5305, 5333, 5334(a) and (b),
and 7701(b)(2); Subpart D also issued under
5 U.S.C. 5335(g) and 7701(b)(2); Subpart E
also issued under 5 U.S.C. 5336; Subpart F
also issued under 5 U.S.C. 5304, 5305, and
5338; and E.O. 12883, 58 FR 63281, 3 CFR,
1993 Comp., p. 682 and E.O. 13106, 63 FR
68151, 3 CFR, 1998 Comp., p. 224.

m 2.In §531.203, revise the definitions
of position of record, rate of basic pay,
special rate, and special rate
supplement to read as follows:

§531.203 Definitions.
* * * * *

Position of record means an
employee’s official position (defined by
grade, occupational series, employing
agency, LEO status, and any other
condition that determines coverage
under a pay schedule (other than official
worksite)), as documented on the
employee’s most recent Notification of
Personnel Action (Standard Form 50 or
equivalent) and current position
description. A position to which an
employee is temporarily detailed is not
documented as a position of record. For
an employee whose change in official
position is followed within 3 workdays
by a reduction in force resulting in the
employee’s separation before he or she
is required to report for duty in the new
position, the position of record in effect
immediately before the position change
is deemed to remain the position of
record through the date of separation.

* * * * *

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position held by a GS
employee before any deductions,
including a GS rate, an LEO special base
rate, a special rate, a locality rate, and
a retained rate, but exclusive of
additional pay of any other kind. For the
purpose of applying the maximum
payable rate rules in §§531.216 and
531.221 using a rate under a non-GS pay
system as an employee’s highest
previous rate, rate of basic pay means a
rate of pay under other legal authority
which is equivalent to a rate of basic
pay for GS employees, as described in
this definition, excluding a rate under
§531.223. (See also 5 CFR 530.308,
531.610, and 536.307.)

* * * * *

Special rate means a rate of pay
within a special rate schedule
established under 5 CFR part 530,

subpart C, or a similar rate for GS
employees established under other legal
authority (e.g., 38 U.S.C. 7455). The
term special rate does not include an
LEO special base rate or an adjusted rate
including market pay under 38 U.S.C.
7431(c).

Special rate supplement means the
portion of a special rate paid above an
employee’s GS rate. However, for a law
enforcement officer receiving an LEO
special base rate who is also entitled to
a special rate, the special rate
supplement equals the portion of the
special rate paid above the officer’s LEO
special base rate. When a special rate
schedule covers both LEO positions and
other positions, the value of the special
rate supplement will be less for law
enforcement officers receiving an LEO
special base rate (since that rate is
higher than the corresponding GS rate).
The payable amount of a special rate
supplement is subject to the Executive
Schedule level IV limitation on special
rates, as provided in 5 CFR 530.304(a).

* * * * *

[FR Doc. E8-30106 Filed 12—17-08; 8:45 am]|
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Parts 210 and 245
[FNS-2007-0024]

RIN 0584—-AD61

Verification of Eligibility for Free and
Reduced Price Meals in the National

School Lunch and School Breakfast
Programs

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim rule.

SUMMARY: This interim rule implements
provisions of the Child Nutrition and
WIC Reauthorization Act of 2004
relating to verification of applications
approved for free or reduced price meals
in the National School Lunch Program
and the School Breakfast Program. This
interim rule includes changes to sample
sizes for local education agencies
(school districts) when conducting
verification which include alternatives
when there is an increase in the number
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of responses to the requests for
verification; direct verification
provisions which allow the local
educational agency to contact means-
tested programs to verify the
information on applications without
contacting the applicant household for
documentation; and revised deadlines
for completion of verification efforts.
This interim rule also establishes a
standard sample size of three percent for
local educational agencies that do not
qualify for use of an alternative sample
size. The direct verification provision
will reduce the number of households
that must be contacted to submit
documentation. This interim rule
incorporates other statutory changes
designed to assist households in
completing the verification process.
These changes require the local
educational agency to have a telephone
number that households may call,
without charge, for questions about
verification. The local educational
agency must also make at least one
attempt to follow-up with households
selected for verification prior to denying
benefits when the household fails to
respond. There is also a provision that
gives local education agencies the
discretion to replace selected
applications when households are
deemed unlikely to respond to the
verification request. These are
safeguards to avoid termination of a
child’s benefits due to
misunderstandings or other difficulties
that may preclude households from
effectively complying with the
verification request. The changes made
in this interim rule are intended to
enhance verification efforts which will
improve the accuracy of benefit
distribution.

DATES: Effective date: This rule is
effective February 17, 2009.

Comment dates: Comments on Rule
Provisions: Mailed comments on the
provisions in this rule must be
postmarked on or before March 18,
2009; e-mailed or faxed comments must
be submitted by 11:59 p.m. March 18,
2009; and hand-delivered comments
must be received by 5 p.m. March 18,
2009.

Comments on Paperwork Reduction
Act Requirements: Comments on the
information collection requirements
associated with this rule must be
received by January 20, 2009.
ADDRESSES: The Food and Nutrition
Service invites interested persons to
submit comments on this interim rule.
Since comments are being accepted
simultaneously on several rulemakings,
please include the title (Verification of
Eligibility for Free and Reduced Price

Meals in the National School Lunch and
School Breakfast Programs). Comments
may be submitted by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for submitting
comments.

e Fax: 703—305—-2879, attention
Robert Eadie.

e Mail: Mr. Robert Eadie, Chief,
Policy and Program Development
Branch, Child Nutrition Division, Food
and Nutrition Service, Department of
Agriculture, 3101 Park Center Drive,
Room 640, Alexandria, Virginia 22302-
1594.

e Hand Delivery or Courier: Deliver
comments to 3101 Park Center Drive,
Room 640, Alexandria, Virginia 22302—
1594, during normal business hours of
8:30 a.m.-5 p.m.

All comments submitted in response
to this interim rule will be included in
the record and will be made available to
the public. Please be advised that the
substance of the comments and the
identity of the individuals or entities
submitting the comments will be subject
to public disclosure. All submissions
will be available for public inspection at
this location Monday through Friday,
8:30 a.m.—5 p.m. The Food and
Nutrition Service may also make the
comments available on the Federal
eRulemaking portal.

FOR FURTHER INFORMATION CONTACT:
Address any questions to Robert M.
Eadie, Child Nutrition Division, Food
and Nutrition Service, USDA, 3101 Park
Center Drive, Alexandria, VA 22302 or
by telephone at 703—-305-2590. A
regulatory cost-benefit analysis was
completed for this rule. Single copies
may be requested from the Food and
Nutrition Service’s official identified
above.

SUPPLEMENTARY INFORMATION:
I. Background

Summary of Changes Affecting
Verification Procedures Made by Public
Law 108-265

The Child Nutrition and WIC
Reauthorization Act of 2004 (Pub. L.
108-265, June 30, 2004) amended
Section 9(b) of the Richard B. Russell
National School Lunch Act (NSLA)
concerning verification of households’
applications for free and reduced price
meals in the National School Lunch
Program (NSLP) and the School
Breakfast Program (SBP). In sections 104
and 105, Public Law 108-265 added a
number of provisions and also
incorporated into the NSLA provisions
concerning verification activities that
were previously addressed only in

regulations (7 CFR 245.6a) or guidance
(primarily an instruction entitled
“Eligibility Guidance for School Meals
Manual,” August, 2001). New
requirements and modifications made
by Public Law 108-265 to existing
procedures are discussed in this
preamble.

The primary changes made by Public
Law 108-265 concerning verification
are:

e Transferring the responsibility for
conducting verification from the school
food authority (SFA) to the local
educational agency (LEA);

e Establishing a new standard
verification sample size of three percent
which is both the maximum and
minimum requirement;

¢ Reducing sample sizes for LEAs
that improve their verification response
rates;

e Permitting LEAs to replace
applications in the sample, on a case-by-
case basis, when complying with the
request for verification may pose a
particular challenge to the selected
household;

¢ Requiring LEAs to conduct a
confirmation review of applications
selected for verification to check for
approval errors;

¢ Requiring LEAs to have a telephone
number that households may call, at no
charge, for assistance with verification;

e Establishing direct verification
methods which use records from certain
public agencies;

¢ Requiring follow-up by the LEA
with households selected for
verification; and

e Revising deadlines for completing
verification activities.

This preamble discusses these
changes in this order to provide the
reader with a sequential overview of the
verification process and an
understanding of any new procedures as
well as how existing procedures are
affected. Please note that other related
provisions of Public Law 108-265
concerning free and reduced price
eligibility and certification are
addressed in separate rulemakings.

Implementation Memoranda Issued to
Date

Because the statutory amendments
addressed in this interim rule became
effective on July 1, 2005, the Food and
Nutrition Service (FNS) issued a series
of implementation memoranda, as
required by section 501(a) of Public Law
108-265, to help administering agencies
initiate implementation of the statutory
provisions and assess how these
changes would affect their existing
verification procedures. It was
especially important for LEAs to know
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how verification efforts conducted for
School Year 2004—2005 could affect
their eligibility for alternative sample
sizes in subsequent school years. The
first memorandum was dated August 25,
2004 (SP-5) concerning the period for
acceptable verification. Another
memorandum dated November 15, 2004
(SP-8) concerned direct verification.
The purpose of that memorandum,
which also discussed the provision on
mandatory direct certification of
children who are members of
households receiving food stamps, was
to encourage State child nutrition
agencies to work with their counterparts
in State agencies administering means-
tested programs that could be sources
for direct verification. The next
memorandum was dated November 19,
2004 (SP-9). That memorandum
explained that if the non-response rate
for School Year 2004—-2005 was less
than twenty percent, then the LEA
would qualify to use an alternative
sample size in School Year 2005-2006,
the first year the new verification
procedures were to be followed. It also
explained that for School Year 2006—
2007, an LEA was qualified to use an
alternative sample size if there was at
least a ten percent improvement
between the non-response rate in School
Year 2004—2005 and in School Year
2005-2006. Another memorandum was
issued on March 10, 2005 (SP-13)
addressing the new verification
activities for LEAs including
confirmation reviews, substitution of
applications and follow-up. An April
19, 2005 (SP—14), memorandum
discussed State education agency
agreements with their counterparts to
conduct direct verification. Other
memoranda were issued on August 30,
2005 (SP-16), September 14, 2005 (SP—
22), September 21, 2005 (SP-19),
September 26, 2005 (SP-21), and
September 27, 2005 (SP—18). These
memoranda discussed and clarified
various verification procedures. A July
25, 2006 memorandum (SP—27-2006)
clarified that the standard sample size
for verification is both a minimum and
a maximum. A memorandum dated
August 31, 2006 (SP—32-2006),
provided clarification for direct
certification. All of these memoranda
may be found on the Child Nutrition
Web site (http://www.fns.usda.gov/cnd.)

Terminology: Responsible Entity

Public Law 108-265 specified, in
section 105(a), that in newly designated
section 9(b)(3)(D)(ii) of the NSLA, the
LEA must conduct the verification
activities as well as activities related to
certifying children as eligible for free or
reduced price meals or free milk and

section 108(b) added a definition of LEA
in section 12(d)(4) of the NSLA. Prior to
this amendment, the NSLA indicated
that the SFA, which is defined only in
regulations, had the responsibility for
conducting certification and verification
activities. An SFA, as provided in
existing regulations at 7 CFR 210.2, is
the governing body responsible for the
administration of one or more schools
and which has the legal authority to
operate the NSLP and SBP in those
schools. Because the NSLA now
specifies that the LEA is responsible for
NSLP and SBP certification and
verification activities, this rule uses the
term LEA. While this change may only
have modest immediate effect in
implementation and program
operations, it is important because it
recognizes that income eligibility
determinations may be used for a broad
array of educational-related benefits and
are no longer used exclusively for meal
benefits. We note that this distinction
was discussed in the House Report 108—
445, which accompanied H. R. 3873, a
bill related to the Senate bill which
eventually became Public Law 108-265.
That House Report noted that “[blecause
eligibility determinations* * *are used
for purposes that extend beyond the
receipt of free or reduced-price school
meals, the Committee believes that
school and district administrators, not
food service personnel, should be held
accountable for the accuracy of meal
certifications reported to the state and
the Secretary of Agriculture.”

Terminology: Timing for Acceptable
Documentation

The existing regulations at 7 CFR
245.6a(a)(1) specify the period of time
for acceptable income documentation;
e.g., the household must submit
information for the most recent full
month available. This rule adds a
paragraph at 7 CFR 245.6a(f)(2) to
permit households to submit
documentation verifying the source,
amount and frequency of their income
for any point in time within that period.
Timing for documentation for direct
verification purposes is discussed in V.
Direct Verification.

II. Verification Sample Sizes

Background

Each school year, LEAs are required
to verify the eligibility of children in a
sample of household applications
approved for free or reduced price meal
benefits. Under the existing regulations
at 7 CFR 245.6a(a), the SFA may verify
a sample of randomly selected
applications or a sample of focused
applications. Under random sampling,

all applications have an equal chance of
being selected for verification and the
sample size is the lesser of three percent
(3%) or 3,000 approved applications.
Under focused sampling, the sample
size is the lesser of one percent (1%) or
1,000 of all approved applications
selected from applications with
household monthly income within $100
($1200 annually) of the free/reduced
price income limit PLUS the lesser of
one-half of one percent (.5%) or 500
applications with a Food Stamp
Program, Food Distribution Program on
Indian Reservations (FDPIR) or
Temporary Assistance to Needy
Families Program (TANF) case number,
provided in lieu of household income
information.

Section 105(a) of Public Law 108-265
amended section 9(b)(3) of the NSLA, 42
U.S.C. 1758(b)(3), by specifying a new
standard sample size as well as
alternative sample sizes for which LEAs
may qualify. The law also revised the
date for determining the sample size.

Date for Selection of Sample Size

The existing regulatory date for
determining the sample size is October
31 of the current school year. Public
Law 108-265 amended the NSLA at
section 9(b)(3)(D), 42 U.S.C.
1758(b)(3)(D), to establish October 1 of
the current school year as the date for
determining the sample size based on
the number of approved free and
reduced price meal applications on file
for the current school year. This action
changes the date the sample size is
determined from October 31 to October
1. The earlier date should assist
households selected for verification and
should result in changes in eligibility
status being acted upon more quickly.
The provision on the date for sample
size determination may be found in this
interim rule at 7 CFR 245.6a(a)(5).

While LEAs must determine the
required sample size based on the
number of applications on file as of
October 1, it may be that they begin
their verification activities prior to
October 1. This should assist LEAs in
completing verification within the
required timeframes.

Standard Sample Size

Section 105(a) of Public Law 108—-265
amended section 9(b) of the NSLA,
which specified that the new standard
sample size is the lesser of three percent
(3%) of all applications approved by the
LEA for the School Year as of October
1 or 3,000 error prone applications
approved by the LEA for the School
Year as of October 1. Public Law 108—
265 also added a definition of error
prone application at section
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9(b)(3)(D)(i)(I), which is all household
applications approved by the LEA as of
October 1 that indicate monthly income
within $100 of the monthly limit or
annual income within $1200 of the
annual limit of the applicable income
eligibility guidelines. This is similar to
the way income applications are
selected under the existing focused
sampling.

The new standard verification
requirement established in Section
105(a) of Public Law 108-265 amended
section 9(b) of the NSLA, which
concentrates on error prone applications
in the interest of improved accuracy of
eligibility determinations. The
definitions of error prone applications
and standard sample size may be found
in this interim rule at 7 CFR 245.6a(a)(2)
and 7 CFR 245.6a(c)(3), respectively.

Section 105(a) of Public Law 108-265
amended section 9(b)(3)(D)(i)(I)(bb) of
the NSLA to permit the Secretary to
establish other criteria for error prone
applications in lieu of the error prone
application standards. At this time, we
are not establishing any other criteria
and are requesting suggestions on
potential criteria for error prone
applications. Some possible parameters
include different thresholds depending
on household size, or different triggers
for consideration as an error prone
application. Commenters should keep in
mind the limited amounts of household
information included on the meal
benefit application.

Mandatory Standard Sample Size

The NSLA, as amended by Public Law
108-265, specifies that the sample size
is three percent or 3,000 applications,
whichever is less. This is both a
minimum and a maximum sample size.
Local educational agencies may no
longer choose to verify a larger sample
of applications as part of their normal
verification activity. This includes LEAs
with a small number of free or reduced
price applications that have previously
verified all applications.

However, LEAs are encouraged, on a
case-by-case basis, to verify “for cause”
any application which is questionable.
Verification for cause may include
situations in which a household reports
zero income or when the LEA is aware
of additional income or persons in the
household. If the LEA verifies a
household’s application for cause, the
household must be notified in
accordance with existing regulatory
procedures and, if there is a decrease in
benefits, the household would receive a
notice of adverse action and would have
the opportunity to appeal the LEA’s
decision. This interim rule is codifying
this procedure at 7 CFR 245.6a(c)(7)

which previously was only specified in
program guidance.

Alternative Sample Sizes

Section 105(a) of Public Law 108-265
amended section 9(b)(3)(d)(iv) to
provide two alternative sample sizes
available to an LEA which qualifies
through its efforts to improve the
verification response rate (see below).
The alternative sample sizes available to
LEAs that qualify are: The lesser of
3,000 or three percent of all approved
applications selected at random; or the
lesser of 1,000 or one percent of error
prone applications plus the lesser of 500
or one-half of one percent (0.5%) of
approved applications with a Food
Stamp Program, FDPIR or TANF case
number provided in lieu of income
information. These alternatives are also
based on the number of approved
applications as of October 1. The
alternative sample sizes may be found at
7 CFR 245.6a(c)(4) in this interim rule.

Completing the Sample Size

Some LEAs will not have enough
error prone applications to meet the
standard or the 1000/1% element of that
alternative sample size, as applicable.
Section 9(b)(3)(D)(v) of the NSLA, as
amended by section 105(a) of Public
Law 108-265, states that the LEA must
select additional approved applications
at random to meet the applicable
standard sample size or the 1000/1%
element of that alternative. This
provision is included in this interim
rule at 7 CFR 245.6a(c)(5).

Qualifications Applicable to All LEAs

An LEA may qualify for an alternative
verification sample size if it has a non-
response rate for the preceding school
year of less than twenty percent (20%).
This requirement may be found in this
interim rule at 7 CFR 245.6a(d)(2). In
recognition of the effect of a household’s
failure to respond to verification
requests, Section 105 of Public Law
108-265 added incentives to LEAs to
decrease their non-response rates. In
2002, FNS conducted a review of nearly
3,500 applications selected for
verification in 14 large SFAs. A key
finding of this review was that non-
response to the verification process
accounted for the most changes in
benefits. Seventy-seven to eighty
percent (77-80%) of reductions/
terminations of benefits were the result
of non-response. In an effort to
determine the extent of verification non-
responses, FNS added a regulatory
requirement (68 FR 53483; September
11, 2003) that SFAs report information
on verification activities, including the
number of non-responses to their State

agency. Non-response rates are then
reported annually by each State to FNS
on the FNS-742, the Verification
Summary Report. FNS will use the data
from these reports to determine the
effects on changes in non-response rates
as a result of States’ efforts to decrease
the number of children who lose
benefits because of the household’s
failure to respond.

The existing regulations do not define
non-response rate. Section 105 of Public
Law 108-265 added a definition of non-
response rate. The statutory definition
of non-response rate is the percentage of
approved applications for which
verification was not obtained after all
required attempts; this definition may
be found at 7 CFR 245.6a(a)(3) of this
interim rule. (Also see the discussion in
this preamble concerning what
constitutes a non-response for the
purposes of the LEAs’ obligation for
follow-up activities.)

Qualifications Applicable to Large LEAs

Section 105 of Public Law 108-265
amended section 9(b)(3)(D)(iv)(IV) to
provide criteria by which large LEAs
may qualify for sample size alternatives.
A large LEA is defined as one with more
than 20,000 children approved by
application (excluding children eligible
through the direct certification process)
as eligible for free or reduced price
meals as of October 1 of the school year.
To qualify for this alternative, a large
LEA must have a non-response rate in
the preceding school year which is at
least ten percent (10%) below the rate
for the second preceding school year. To
meet this criterion, a large LEA would
compare its non-response rates from one
school year to another and determine if
there is adequate improvement (at least
ten percent (10%)) between the second
preceding school year and the preceding
school year.

For example, in School Year 2004—
2005, the LEA had:

e 21,000 children approved for free
and reduced price meal benefits based
on a total of 6,000 approved
applications; therefore, 180 household
applications (3% of 6,000) are subject to
verification;

e 45 households failed to respond to
verification requests;

e Therefore, the non-response rate is
25% (45 + 180 as a percentage).

The LEA would then calculate the
level of improvement needed for School
Year 2005-2006 as follows:

e The LEA must improve the non-
response by at least 10%, with the 10%
improvement determined by taking the
previous non-response rate of 25% and
multiplying it by 10%, which is 2.5%;
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e The improvement level of 2.5% is
then subtracted from the previous non-
response rate (25.0% —2.5%) which is
22.5%;

e Therefore, the LEA needs a non-
response rate of 22.5% or less to meet
the 10% minimum improvement level
in order to qualify to use an alternative
sample size.

In School Year 2005—-2006:

e The LEA again had 6,000 approved
applications, so the sample size is 180
(3% of 6,000);

e The number of non-respondents is
40 which is a non-response rate of
22.2% (40 + 180 as a percentage);

e 22.2% is less than the minimum
non-response rate of 22.5% needed to
qualify for this option; therefore, this
LEA may use the alternative sample
sizes in School Year 2006—07.

This provision may be found at 7 CFR
245.6a(d)(4) of this interim rule.

Qualifying for Alternative Sample Sizes

As discussed above, Section 105 of
Public Law 108-265 permits LEAs to
qualify for alternative sample sizes by
improving the rate of household
responses to their verification efforts.
An LEA must annually determine if it
can qualify to use an alternative sample
size. If the LEA does not reevaluate its
eligibility for alternative sample sizes on
an annual basis, it must use the
standard sample size in 7 CFR
245.6a(c)(3) of this interim rule. Once
the LEA determines that it qualifies, it
must notify the State agency of the
intended use of an alternative sample
size, specify which option and indicate
the basis for qualifying. The State
agency may establish a deadline for
notification and may establish criteria
for reviewing and approving use of
alternative sample sizes. This provision
is found at 7 CFR 245.6a(d)(1) of this
interim rule.

Declining and Substituting Applications
Selected for Verification

Section 105 of Public Law 108-265
amended section 9(b)(3)(J) of the NSLA
to allow an LEA to replace up to five
percent of approved applications
selected for verification upon individual
review in accordance with criteria
established by the Secretary. This
provision effectively allows the LEA
some flexibility in verifying
applications from families/households
that the LEA determines may not be able
to satisfactorily respond to the
verification request because of
instability or communication
difficulties. This should minimize the
possibility that truly needy families may
lose benefits simply due to their
inability to fully understand the

requirements of the verification process.
This interim rule is adopting this
approach as the criteria that LEAs
would use to remove applications and
then select substitutes.

This procedure would be conducted,
if the LEA chooses to use this option,
once the applications are selected for
verification. For each application
removed from the verification sample,
the LEA would replace it with another
approved application. The maximum
number of replacements is five percent
of the sample selected. Prior to any
contact with the selected households,
the LEA would consider which
households may have difficulties with
completing the verification process and
replace those applications. Replacement
applications would be selected in
accordance with the LEA’s applicable
procedures (i.e., an error-prone
application that is selected must be
replaced with an error-prone
application). Once the replacement
process is complete, the LEA would
notify the remaining households of the
verification process. This provision does
not permit an LEA to replace an
application once the household is
notified of its selection for verification.
Further, this provision does not permit
the LEA to eliminate a category of
applications such as those from a
particular group or community. The
Department of Agriculture (the
Department) will provide additional
assistance to LEAs in selecting specific
applications if it proves necessary. This
provision may be found at 7 CFR
245.6a(e)(2) of this interim final rule.

III. Verification Process/Procedures

Section 105(a) of Public Law 108-265
added provisions concerning follow-up
with households selected for
verification. These provisions are
designed to improve and streamline the
process for LEAs as well as to provide
additional ways to assist households
with completing the verification
process, and reduce the non-response
rate. Section 105(a) of Public Law 108—
265 also added a requirement that LEAs
must review applications selected for
accuracy of each eligibility
determination including math or other
errors, prior to contacting the
household. Section 105(a) also added
section 9(b)(3)(F) allowing LEASs to use
direct verification—a process in which
information from specific means-tested
programs is used as the basis for
verifying application data.

Preliminary/Confirmation Reviews

Section 105(a) of Public Law 108-265
added a requirement that the LEA check
the accuracy of the certification before

proceeding with verification of any
application. In the statute, this is
referred to as a “‘preliminary review.”
The Department is using the term
“confirmation review” in this preamble
and in the regulatory language to
emphasize that, while this review is the
first verification activity conducted by
the LEA, it is a confirmation of the
original decision made on the
application. The confirmation review
must be made by someone other than
the person who made the original
determination. This procedure is
intended to detect any arithmetic or
other errors prior to beginning
verification so that the LEA can
appropriately review the documentation
submitted by the household. Please note
that any LEA or school that conducts
confirmation reviews of all applications
as part of its certification process meets
this requirement.

The LEA must document that
confirmation reviews were conducted.
To this end, the prototype free/reduced
price application developed by FNS
includes a signature line for the person
who conducted the confirmation
review. The LEA may also maintain a
list of applications and their disposition
with the reviewer’s signature attesting to
completing this requirement. The
person who conducts the confirmation
review must not be the person who
makes the initial eligibility
determination. However, the provision
does not preclude the person who
completes the confirmation review from
conducting the verification process.
These provisions are found at 7 CFR
245.6a(e)(1) in this interim rule.

Section 105(a) of Public Law 108-265
also recognizes that some LEAs use
electronic data systems that provide a
high level of accuracy in making the
initial eligibility determination, in
accordance with the certification
requirements of the NSLP, on
applications for free or reduced price
meals. If an LEA uses an electronic data
system that rejects inconsistent or
incomplete application information and
that accurately determines eligibility
based on income level and household
size or other information establishing
categorical eligibility for free meals, it is
not subject to the requirement to
conduct separate confirmation reviews.

An LEA with such a system must
notify the State agency that it is not
conducting confirmation reviews
because its initial eligibility system
accurately processes applications
consistent with the income eligibility
guidelines. State agencies may require
additional documentation of the
accuracy of the system and may require
the LEA to conduct confirmation
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reviews if they consider the system to be
inadequate. This provision may be
found at 7 CFR 245.6a(e)(1)(ii) of this
interim rule.

Disposition of Applications After the
Confirmation Review

The confirmation review can occur at
one of two times—immediately after the
initial review which makes it part of the
certification process or as part of the
verification process as a double check
on only those applications selected for
verification. When the confirmation
review is part of the application process,
the notice of eligibility reflects any
adjustments made to the initial
determination made as a result of the
“up-front” confirmation review.

However, when the confirmation
review is part of the verification
process, the following requirements
apply—

e If the confirmation review indicates
that there should be an increase in
benefits, the LEA must make the change
as soon as possible, notify the
household and proceed with
verification;

o If the confirmation review shows
that there should be a decrease in
benefits from free to reduced price, the
LEA should proceed with and complete
verification before any notification of a
new eligibility status is given. If the
decrease is substantiated by the
documentation submitted by the
household or the household fails to
respond (subsequent to at least one
follow-up attempt by the LEA), the LEA
will then provide the household with a
notice of adverse action which will
inform the household of the pending
action and of their appeal rights.

o If the confirmation review indicates
that the application should have been
denied initially, the LEA would remove
that application from the verification
sample, select another like application
(for example, another error prone
application) and would provide the
household with a notice of adverse
action which will inform the household
of the pending action to terminate their
free or reduced price benefits and of
their appeal rights.

These procedures are designed to
avoid a possible unnecessary reduction
in benefits. The verification notice
requirements are not changed by
adoption of the confirmation review;
that is, the verification notice continues
to explain that the application was
selected, to detail the process and
required documentation, to assign a
deadline for receipt of documentation,
and to provide a no-charge phone
number to call for assistance. These

provisions may be found at 7 CFR
245.6a(f) of this interim rule.

Direct Verification: Background

Section 105(a) of Public Law 108-265
provides for a procedure called “direct
verification.” The NSLA was amended
to include, at section 9(b)(3)(F), an
option for LEAs to directly verify
applications selected for verification.
This procedure is similar to the existing
direct certification process. Direct
verification allows the LEA to request
information from an agency
administering one of the means-tested
programs listed in the NSLA without
contacting the household. Contact with
one of the means-tested programs is the
first verification effort. Although
existing regulations do not specifically
include direct verification, existing 7
CFR 245.6a(b)(3) provides for use of
agency records from a State or local
agency that administers the Food Stamp
Program, FDPIR or TANF program
which have similar eligibility limits and
information maintained by the State
employment office. This procedure is
discussed in detail in this preamble
under V. Direct Verification.

Telephone Assistance With Verification

As indicated earlier, the existing
regulatory provision requiring that the
LEA notify the household in writing of
its selection for verification (except for
those households’ whose eligibility
status is verified through direct
verification) did not change. However,
Section 105(a) of Public Law 108—-265
added provisions concerning contacts
with households selected for
verification.

The existing regulations do not
require that the SFA provide a
telephone number for households to call
concerning verification, but the
prototype application and verification
forms as well as guidance encourage
SFAs to provide a telephone contact for
verification activities. Section 105(a) of
Public Law 108-265 amended the NSLA
to require that the written notification to
households concerning verification
include a telephone number that the
household may call without charge. The
telephone number could be toll-free.
The toll-free telephone number must be
to a source that can respond to the
household’s questions about the
verification process. This provision is
found at 7 CFR 245.6a(f)(5) of this
interim rule.

Requirement for Follow-Up With Non-
respondents

Section 105(a) of Public Law 108-265

also added a requirement that the LEA
make at least one follow-up attempt to

contact any household that fails to
respond to a request for verification.
This rule does not specify the method
of follow-up or the timing; the follow-
up attempt may be in writing, via e-
mail, through a telephone call or in
person. The LEA must document the
attempt. Many LEAs already perform
follow-up contacts.

As permitted in section 9(b)(3)(G)(iv)
of the NSLA, this rule allows the LEA
to contract with a third party to conduct
the follow-up activity. Any use of a
third party is subject to the
confidentiality requirements in Section
9(b) of the NSLA and 7 CFR Part 245.
Any contract is also subject to the
procurement requirements in existing 7
CFR 210.21. The provision on third
party contracts may be found in 7 CFR
245.6a(f)(6) of this interim rule. The use
of a third party to perform follow-up
contacts would facilitate this process for
LEAs which may not have the staff
resources to readily absorb this required
function. It is important to note,
however, that the information the
contractors will be using is subject to
the use and disclosure requirements in
the NSLA and program regulations. All
such information must be carefully
controlled, remains the property of the
LEA and may not be used by the
contractor for any other purpose.

Non-Response in Relation to Follow-Up
Contacts

A non-response, for the purposes of a
follow-up contact, would arise when the
LEA is unable to verify the household’s
status for school meal benefits for which
it was certified. A non-respondent
household would be a household that
failed to provide documentation that
enables the LEA to resolve or confirm its
eligibility status.

Follow-up contacts can assist families
in continuing meal benefits for their
children as well as improve LEAs’
verification completion rates. Examples
of situations which indicate the need for
a follow-up contact by the LEA would
be—

e The household has not, in any way,
contacted the LEA concerning its initial
request for verification documentation.

e The household contacted the LEA
and has submitted some but not all
needed documentation. This could
include needed written material from
the household itself or the inability of
the LEA to complete a collateral contact.
In the latter situation, the household
may need to indicate another collateral
contact or provide other written
evidence.

e The household contacted the LEA
but the communication was
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inconclusive and the LEA needs
additional information.

¢ Information obtained from a public
agency is incomplete or inconsistent
with information on the application.

IV. Deadlines/Extensions
Deadlines for Completing Verification

The existing regulations establish the
deadline for completing verification as
December 15. Section 105(a) of Public
Law 108-265 changed this date to
November 15. This change will result in
more timely determinations of the
accuracy of children’s eligibility for free
or reduced price meals or free milk.
Shifting this date closer to the beginning
of the school year will allow LEAs to
more promptly make necessary
adjustments to eligibility status and thus
target meal benefits more appropriately.
The deadline is found at 7 CFR
245.6a(b)(1) of this interim rule.

Please note that the October 31 date
for reporting data on the number of
children eligible for free and reduced
price meals and free milk has not
changed. This date is a point in time
used to ensure consistent data on
program participants. The reference to
the verification deadline in 7 CFR
210.18(h)(1)(iv) is also revised by this
interim rule.

Extending the Verification Deadline

Section 105(a) of Public Law 108-265
also amended the NSLA to allow the
State agency to extend the verification
deadline to December 15 under criteria
established by the Department. The
regulations will now permit extensions
of the verification deadline on a case-by-
case basis, depending on justification
submitted by the LEA. Reasons for
extensions may include, but are not
limited to, strikes or labor disputes or
natural disasters. This provision is
found at 7 CFR 245.6a(b)(2)(i) of this
interim rule.

Additional Extensions Due to Local
Conditions

Section 105(a) of Public Law 108-265
amended the NSLA to address
verification alternatives when local
conditions warrant. Section 9(b)(3)(I)
specifies that the Department may allow
alternatives to the sample size, the
sample size selection criteria and to the
verification deadline when a natural
disaster, civil disorder, strike or other
similar conditions exist. This allows
LEAs flexibility in completing
verification activities when
circumstances prevent timely or
complete compliance with the
requirements. The law directs the
Secretary to establish criteria for

extensions and alternatives. Requests
under this provision would be necessary
only if the LEA were requesting
different sample size and selection
criteria and/or an extension for
completing verification beyond
December 15. We emphasize that these
requests would be made on a case-by-
case basis and that approval would be
given only when necessitated by
unusual circumstances. Section
245.6a(b)(1)(ii) will now allow the State
agency to request use of alternative
sample sizes or sample selection and/or
an extension of the deadline beyond
December 15 through a written request
to FNS.

V. Direct Verification

As discussed briefly above, section
105(a) of Public Law 108-265 amended
section 9(b)(3)(F) of the NSLA to permit
LEAs to directly verify households
through information obtained from the
State agency administering the Food
Stamp Program, FDPIR, TANF or State
Medicaid programs under title XIX of
the Social Security Act (42 U.S.C. 1396
et seq.) and any similar income-tested
program or other source of information
determined by the Secretary.

Direct verification is a procedure that
uses information directly obtained from
an agency that administers a means-
tested program (such as the Food Stamp
Program) or that maintains information
about income or wages (such as the
State unemployment offices). Direct
verification is similar to using agency
records as a means of verification of
information on a household’s
application. However, direct verification
is conducted prior to contacting the
household of its selection for
verification. If the source of the direct
verification information confirms the
household’s eligibility status, the
household will not need to be notified
of its selection as verification was
completed through the agency contacts.

The use of direct verification can help
LEAs in completing the verification
process in a timely manner and lower
the non-response rate since households
do not need to be contacted if the
eligibility status can be verified through
extant data sources.

The direct verification process is
discussed below as follows: (1)
Information sources and the age and
type of acceptable data; (2) direct
verification using Food Stamp Program,
FDPIR and TANF sources; (3) direct
verification using state Medicaid
program sources; (4) direct verification
using State Children’s Health Insurance
Program (SCHIP) sources; and (5) using
Medicaid/SCHIP information in States
with higher income limits.

Sources for Direct Verification and
Timing

Section 9(b)(3)(F)(i) of the NSLA
specifies that direct verification may be
achieved through systems of records
maintained by the public agency
administering the Food Stamp Program,
FDPIR, TANF, or the State Medicaid
program. It also permits the Department
to include similar means-tested
programs or sources of information.
This interim rule incorporates the
statutorily identified programs at 7 CFR
245.6a(g). Please note that while
children are categorically eligible for
free meals if they are in a Food Stamp
Program or FDPIR household or in most
TANTF households (see below for a
discussion of the exception), Medicaid
recipients are not categorically eligible.
In addition, because income eligibility
limits for Medicaid vary from State to
State and may exceed the threshold for
free/reduced price meal benefits, a State
agency must first determine what the
limits are in its State. It must then
determine whether the Medicaid office
is able to provide household income
information or an indication (such as
the percentage of the Federal poverty
line) of whether the household’s income
is within the limits for either free or
reduced price benefits. These are the
first steps in implementing direct
verification with Medicaid.

Under the authority in the NSLA, we
have determined that SCHIP, which is
authorized under title XXI of the Social
Security Act, should be included as a
potential source for direct verification as
it is an adjunct of the Medicaid
program. As with the Medicaid
program, SCHIP recipients are not
categorically eligible for free or reduced
price benefits and the income limits
vary by State. Again, the first step for a
State agency would be to determine how
the SCHIP program is structured in its
state. SCHIP is defined in 7 CFR 245.2
of the existing regulations.

Public Law 108-265 specified that the
direct verification information from
public agencies must be the most recent
information available. The “most
recently available information” is
described in the NSLA as information
reflecting program participation or
income during the 180-day period
immediately prior to the date of school
meals application. The data need only
indicate eligibility for the program at
that point in time, not that the child was
certified for that program’s benefits
within the 180-day period.

In order to be consistent with the
documentation permitted for
households notified of their selection
for verification, LEAs have flexibility
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with identifying acceptable
documentation for direct verification
purposes. As discussed earlier,
household being verified may provide
documentation for any point in time
between the month prior to application
and the time the household is required
to provide income documentation. For
consistency between verification and
direct verification activities, this interim
rule, at 7 CFR 245.6a(g)(5), therefore
states that direct verification efforts may
use information from any point in time
between the month prior to application
and the time direct verification is
conducted. In other words, for direct
verification LEAs must use information
(which may never be more than 180
days old) that is the most recent
available information; information from
any one month from the period one
month prior to application through the
month direct verification is conducted;
or information for all months from the
month prior to application through the
month direct verification is conducted.

Names Provided to Direct Verification
Sources

LEAs or State agencies conducting
direct verification must only submit the
names of the eligible children and not
names of other members of the
household, such as parents,
grandparents or non-school age siblings.
This provision may be found at 7 CFR
245.6a(g)(1) of this interim rule.

How Direct Verification Is Conducted
Using Food Stamp Program, FDPIR, and
TANF Records

Under section 9(b)(3)(F)(@1)(I)—(III) of
the NSLA, as amended by Public Law
108-265, LEAs may submit a list of
identifiers for children listed on
applications selected for verification to
the agencies that administer the Food
Stamp Program, FDPIR or TANF.

These programs would then indicate
if they have information that supports
the child’s eligibility for free or reduced
meal benefits. This may be done even if
the school meals application does not
indicate receipt of benefits from one of
these programs. This “direct
verification” contact would occur prior
to notifying the household of its
selection for verification. If the data
obtained was within the time frames
discussed above and shows that a child
was a member of a household
participating in one of these programs,
the child’s eligibility for free meals is
validated. If data indicates that one
eligible child is a member of a
household participating in the FSP,
FDPIR, TANF, or Medicaid, all eligible
children in that child’s household are
verified. If none of the children’s

participation is confirmed by the direct
verification source, regular verification
procedures must be followed. For
consistency, this approach is now
applied to applications selected for
verification that contain case numbers.
This change may be found at 7 CFR
245.6a(f)(3) in this interim rule.

With respect to the TANF program,
eligibility for that program continues to
be subject to the provision in the NSLA
concerning TANF eligibility standards
in place in 1995. Section 9(d)(2)(C) of
the NSLA specifies that a child is
eligible for free meals if the standards
used for the State’s TANF program are
comparable to or more restrictive than
the eligibility standards in effect on June
1, 1995. Therefore, direct verification to
determine eligibility for free meals
based on TANF information may be
used only in those States that currently
meet this criterion or in States that can
provide the household’s income level or
indicate that the family’s income is less
than 130% of the applicable poverty
guideline. Please note that while this
section of the NSLA also addresses
eligibility for reduced price meals,
children in households receiving Food
Stamp Program, TANF or FDPIR
benefits are categorically eligible for free
meal benefits.

Direct Verification Using State Medicaid
Program Sources

Public Law 108-265 amended the
NSLA at section 9(b)(3)(F) to allow use
of State Medicaid income and program
participation information as sources of
direct verification. The NSLA specifies
that eligibility for free meals may be
confirmed when the Medicaid income
limit is 133% or less of the official
poverty line and that eligibility for
reduced price meals may be confirmed
when the Medicaid income eligibility
limit is no more than 185% of the
official poverty line.

The LEA may verify children’s
eligibility for either free or reduced
price meals based on Medicaid data.
Medicaid and SCHIP (as added under
the discretion provided to the Secretary)
eligibility standards vary from State to
State. If the State’s Medicaid limit is
between 133% and 185% of poverty, the
Medicaid/SCHIP agency must also be
able to provide a household’s income
and size or the percentage of the official
poverty line that the household’s
income represents; otherwise, direct
verification may not be feasible when
there are different eligibility standards
for receipt of Medicaid.

Verification of Eligibility for Free Meal
Benefits

If the State’s Medicaid program’s
eligibility standards are 133% or under
of the poverty limits, the LEA can use
information from the Medicaid agency
to verify free status. While the income
limit for free meals is 130% of the
applicable poverty guideline, section
105(a) of Public Law 108—265 permits
use of the greater percentage. The 133%
figure was used because this is the
Medicaid limit in a number of states for
school-age children. When the Medicaid
agency can identify which households
are participating, the LEA has
documented the child’s eligibility for
free meals. No additional individual
documentation is needed. In states with
Medicaid limits of 133% or below, there
is no need to have the household’s
income because eligibility status is
confirmed solely through Medicaid
participation. These provisions may be
found at 7 CFR 245.6a(g)(3) of this
interim rule.

Verification of Eligibility for Free or
Reduced Price Benefits

If the State’s Medicaid limit is
between 133% and 185% of the poverty
limits and the Medicaid agency can
provide the percentage or amount of
income used, the LEA could use
Medicaid information to verify the
child’s eligibility either for free or for
reduced rice benefits, depending on the
basis for the child’s Medicaid eligibility.
In these states, the agency administering
the Medicaid program must be able to
provide the income amount and
household size used to determine
Medicaid eligibility or the percentage of
the applicable poverty guideline for that
income. That information can be used to
confirm the child’s status for free or
reduced price meals, as appropriate.
These provisions may be found at 7 CFR
245.6a(g)(4) of this interim rule.

Direct Verification Using SCHIP

Some States have used their SCHIP
grants to expand their Medicaid
coverage for children through higher
income limits. Other States have
separate SCHIP programs. For the latter
States, the State agency must determine
the income limits and establish the
same type of parameters discussed
above for State Medicaid programs.

Resolving Discrepancies Between the
Application and Information Received
Through Direct Verification

For the purposes of direct verification,
the LEA submits the names and other
identifiers, such as birthdates and
addresses for a child certified for free or
reduced price meals and selected for
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verification. Therefore, direct
verification potentially establishes a
child’s participation in one of the
eligible programs, thereby confirming
their eligibility for free or reduced price
meals. Any child listed on the
application who is certified for free or
reduced price school meals who is
established as participating in one or
more sources of direct verification
(within the applicable limits for the
various programs) is verified. The LEA
has completed verification for that
household and household contact is not
required. If the information received
from sources of direct verification is
inconsistent or inconclusive, the LEA
must notify the household that it is
subject to verification and the
household must provide documentation
of their income.

Use of Direct Verification Is an LEA
Option

Public Law 108-265 expanded
Section 9(b)(3)(F) of the NSLA to permit
the use of direct verification by LEAs,
although it is still optional. The law
specifies that the decision to use direct
verification is made at the LEA level.
State agencies must support and assist
any LEA’s decision to use direct
verification. State agencies should also
work towards establishing contacts with
their state-level counterparts to
coordinate direct verification use and to
develop a State-wide system to
encourage the use of direct verification
by LEAs.

If an LEA chooses to use direct
verification, the State agency must work
with the LEA in determining the best
method for doing direct verification and
assist in facilitating contacts with State-
level agencies, as needed, to establish
the mechanism for doing direct
verification. Because administrative
systems vary greatly among States, the
Department is not establishing any
specific procedural criteria in the
regulations for conducting direct
verification. This will provide State
agencies with flexibility in developing
procedures that best meet their needs.

Agreements To Conduct Direct
Verification

Section 104(b) of Public Law 108—-265
amended the Food Stamp Act of 1977
by adding Section 11(u), 7 U.S.C. 2020
(u), to require an agreement between the
State agency administering the school
meals programs and the State agency
administering the Food Stamp Program.
The Food Stamp Act of 1977 requires
that State agencies to establish
procedures to conduct direct
verification for children eligible for free
or reduced price school meals. All
States have such agreements in place.
For direct verification with other
programs, the Department suggests that
the State education agency enter into an
agreement spelling out procedures,
available data, etc., with each different
State agency that will be a direct
verification source.

Additional Programs for Direct
Verification

Public Law 108-265 allows the
Secretary to permit direct verification
with similar means-tested programs or
other sources of information. Prior to
extending direct verification to
additional programs, the Department
would need to determine which
programs have comparable eligibility
standards and which are accessible to
State agencies and/or LEAs. As
mentioned above, we have extended
direct verification to SCHIP. To assist us
in expanding this provision further, we
are requesting comments on any
additional programs that could be
included as sources for direct
verification.

VI. Miscellaneous

Effect of Public Law 108-265 on Existing
Verification Provisions

Some of the existing regulations in 7
CFR 245.6a are modified by this interim
rule while others are unchanged but
may be relocated. Under existing
regulations, directly certified
households are not subject to
verification because their status was
already determined through contact
with the appropriate agency. This
exception is not changed. However, the
following categories of children were

added as not subject to verification as
authorized by Public Law 108-265—
children who are homeless, as defined
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)); children served by a
runaway and homeless youth grant
program established under the Runaway
and Homeless Youth Act (42 U.S.C.
5701 et seq.); or migratory children as
defined in section 1309 of the
Elementary and Secondary Education
Act of 1965 (ESEA) (20 U.S.C. 6399).
These groups will also be addressed in
separate rulemakings. This provision is
relocated by this interim rule from
existing 7 CFR 245.6a(a)(5) to 7 CFR
245.6a(c)(2).

Existing regulations also provide for
other exceptions from verification for
children in residential child care
institutions and schools. Further, LEAs
using the special certification/
reimbursement procedures in 7 CFR
245.9 are not required to conduct
verification except in the base year
when applications are submitted. These
exceptions remain in effect but are
relocated from 7 CFR 245.6a(a)(5) to 7
CFR 245.6a(c)(2) by this interim rule.

Clarifying What Information Is
Submitted on the Verification Report

LEAs, through their State agencies,
submit the FNS-742, School Food
Authority Verification Summary Report.
We are clarifying, in newly redesignated
7 CFR 245.6a(h), that LEAs and State
agencies only report on statutorily
required verification activities. For
example, an LEA would only report on
the results of verifying the required
three percent (up to 3,000 applications)
of error prone applications. The
verification report would not include
any applications verified for cause as
permitted in 7 CFR 245.6a(c)(7) as set
forth in this interim rule.

Unchanged Provisions

The following chart shows other
existing verification provisions that
have been relocated and rewritten to
improve their clarity and conformity
with the provisions revised by this
interim rule. These policies and
procedures provided in these provisions
are otherwise unchanged.

Provision

Existing citation

New citation

State agency conducting verification

Approval with essential documentation

Notification of households selected
verification.

Notification of households/social security num-
bers.

Sources of information

Verification reporting

for

7 CFR 245.6a(a) Introductory Text
7 CFR 245.6a(a)(1)
7 CFR 245.6a(a)(2) Introductory Text

7 CFR 245.6a(a)(2)(i) through (a)(2)(iv)

7 CFR 245.6a(b) Introductory Text
7 CFR 245.6a(c)

7 CFR 245.6a(c)(1)(i).
7 CFR 245.6a(c)(1)ii).
7 CFR 245.6a(f)(1).

7 CFR 245.6a(f)(1)(i) through (f)(1)(v).

7 CFR 245.6a(a)(7).
7 CFR 245.6a(h).
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Provision

Existing citation

New citation

Nondiscrimination
Adverse action

7 CFR 245.6a(d)
7 CFR 245.6a(e)

7 CFR 245.6a()).
7 CFR 245.6a().

VII. Procedural Matters
Executive Order 12866

This interim rule has been determined
to be significant and was reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Impact Analysis
Need for Action

This interim rule amends regulations
to reflect changes made to the NSLA by
Public Law 108-265, the Child
Nutrition and WIC Reauthorization Act
of 2004, regarding the verification of
applications approved for free or
reduced price meals in the NSLP and
SBP. The provisions of this interim rule
are expected to enhance verification
efforts which will improve the accuracy
of benefits distribution. FNS estimates
that the net increase in administrative
burden from implementing the
provisions of this interim rule will be
outweighed by the benefits of improved
accuracy in the targeting of benefits.

Benefits

The interim rule is expected to better
target NSLP and SBP benefits to eligible
children. The rule’s requirement that
LEAs make greater use of an error-prone
sampling method to select applications
for verification is expected to reduce the
value of improper federal
reimbursements. Increased reliance on
focused sampling should also reduce
the loss of benefits to otherwise eligible
applicants who fail to respond to
verification requests. Other provisions,
such as moving the verification process
closer to the beginning of the school
year, and requiring LEAs to help
applicants through the verification
process, are also expected to better align
benefit approval with applicant
eligibility. Over the fiscal year 2008—
2012 period, FNS estimates that the
verification process will reduce
improper federal meal reimbursements
by $19.7 million. This estimate
considers only the direct savings that
result from recertifying a subset of
children whose applications were
selected for verification. Additional
savings are expected to follow as the
data collected from the verification
process, and from the FNS’ Access,
Participation, Eligibility and
Certification (APEC) study, facilitates
the development of guidance, training,

and policy options to further reduce
certification error.

Costs

FNS estimates that the net increase in
administrative burden to LEAs will total
$0.13 million over the fiscal year 2008—
2012 period.

Regulatory Flexibility Act

This interim rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). Nancy Montanez Johner,
Under Secretary for Food, Nutrition and
Consumer Services, has certified that
this rule will not have a significant
economic impact on a substantial
number of small entities. Local
educational agencies already must
conduct verification of a sample of
applications for free and reduced school
meals. This interim regulation provides
additional options for local educational
agencies that improve their verification
techniques. The Department of
Agriculture (the Department) does not
anticipate any adverse fiscal impact
resulting from implementation of this
rulemaking; rather, the Department
anticipates that benefits will be more
targeted towards eligible children and
that local educational agencies will have
incentives to work towards
improvements in their verification
efforts to be able to have more
flexibility. Although there may be some
burdens associated with this rule, the
burdens would not be significant and
would be outweighed by the benefits of
improved accuracy in the targeting of
benefits and in enhanced flexibility for
local school districts.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes a requirement
for Federal agencies to assess the effects
of their regulatory actions on State,
local, and tribal governments and the
private sector. Under section 202 of the
UMRA, the Department generally
prepares a written statement, including
a cost-benefit analysis. This is done for
proposed and final rules that have
“Federal mandates” which may result
in expenditures of $100 million or more
in any one year by State, local, or tribal
governments, in the aggregate, or by the
private sector. When this statement is
needed for a rule, section 205 of the
UMRA generally requires the

Department to identify and consider a
reasonable number of regulatory
alternatives. It must then adopt the least
costly, most cost-effective or least
burdensome alternative that achieves
the objectives of the rule.

This interim rule contains no Federal
mandates of $100 million or more in
any one year (under regulatory
provisions of Title I of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this interim
rule is not subject to the requirements
of sections 202 and 205 of the UMRA.

Executive Order 12372

The National School Lunch Program
and the School Breakfast Program are
listed in the Catalog of Federal Domestic
Assistance under Nos. 10.555 and
10.553, respectively. For the reasons set
forth in the final rule in 7 CFR Part
3015, Subpart V, and final rule related
notice at 48 FR 29114, June 24, 1983,
these programs are included in the
scope of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials.

Federalism Summary Impact Statement

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulation describing the agency’s
considerations in terms of the three
categories called for under section
(6)(a)(B) of Executive Order 13132:

Prior Consultation With State Officials

Prior to drafting this interim final
rule, we received input from State and
local agencies at various times including
national and regional meetings. The
Child Nutrition Programs are State
administered, federally funded
programs. FNS sponsored a meeting in
September 2004 to brief State agencies
on the amendments to the NSLA and
Child Nutrition Act made by the Child
Nutrition and WIC Reauthorization Act
of 2004 (Pub. L. 108-265). FNS received
a number of comments from
participants at that meeting as well as
from meetings held within various
states. In addition, FNS staff had
informal and formal discussions with
State and local officials on an ongoing
basis regarding program implementation
and performance. Upon request,
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representatives of FNS have attended
state-sponsored meetings to brief both
State and local cooperators on the
changes and to obtain feedback that
forms the basis for any discretionary
decisions in this rule.

Nature of Concerns and the Need to
Issue This Rule

State and local agencies are generally
concerned about the paperwork and
financial burdens placed on food service
to conduct verification, especially in
light of the potential for larger sample
sizes and additional follow-up activities
while local educational agencies are
continuing to implement other changes
to the verification reporting process.

The issuance of an interim rule was
permitted by amendments made to the
Richard B. Russell National School
Lunch Act in section 501(b) of Public
Law 108-265. This rule implements
provision of Public Law 108-265. FNS
plans to assist States with implementing
the revised verification procedures and
to issue additional guidance as needed
in response to operational issues. The
comment period will also allow States
to share their operational concerns so
that problems may be addressed in
development of the final rule.

Extent to Which We Meet These
Concerns

We believe that we adequately
address the issues of paperwork and
financial burdens by providing State
and local flexibility in the manner in
which local educational agencies
implement the required verification
sample sizes and other required
activities. Additionally, expansion of
the categories of children who are not
subject to verification reduces the
burden placed on local educational
agencies and households. Those local
educational agencies can reduce the
number of applications/households that
are subject to verification by qualifying
for one of the verification sample size
alternatives.

This rule is intended to have a
preemptive effect on any State law that
conflicts with its provisions or that
would otherwise impede its full
implementation. To the extent the rule
includes discretionary changes, the
Department has established compliance
timeframes which give due
consideration to State agency processes
for notification of customers and
stakeholders for the implementation of
the new procedures in local offices.

Executive Order 12988

This interim final rule has been
reviewed under Executive Order 12988,
Civil Justice Reform. It is intended to

have preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with its
provisions or which would impede its
full implementation. This rule is not
intended to have retroactive effect
unless that is specified in the DATES
section of the preamble of the rule.
Before any judicial challenge to the
provisions of this rule or the application
of its provisions, all administrative
procedures that apply must be followed.
The only administrative appeal
procedures relevant to this interim rule
are the hearings that local educational
agencies must provide for decisions
relating to eligibility for free and
reduced price meals and free milk
which are found at 7 CFR 245.7 for the
NSLP, SBP, and SMP in schools.

Civil Rights Impact Analysis

FNS has reviewed this interim rule in
accordance with the Department
Regulations 4300—4, ““Civil Rights
Impact Analysis,” to identify any major
civil rights impacts the rule might have
on children on the basis of race, color,
national origin, sex, age or disability.
After a careful review of the rule’s intent
and provisions, FNS has determined
that this interim rule facilitates the
participation of all eligible participants
and does not establish any new burdens.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. Chap.
35; see 5 CFR part 1320) this rule
contains information collections that are
subject to review and approval by the
Office of Management and Budget
(OMB) before they can be implemented.
FNS invites comments on information
collection requirements contained in
this interim rule for which FNS intends
to seek approval. Those requirements
will not become effective until approved
by OMB. When these information
collection requirements have been
approved, FNS will publish separate
action in the Federal Register.

Comments on the information
collection requirements contained in
this interim rule will be accepted under
an abbreviated comment period of 30
days. To be assured of consideration,
comments must be received by January
20, 2009.

Comments may be sent to the Office
of Information and Regulatory Affairs
(OIRA), either by fax to 202—395-6974
or by e-mail to OIRA
submission@omb.eop.gov marked
“attention, desk office for FNS.” Please
also send a copy of your comments or
requests for information to: Ms. Lynn
Rodgers-Kuperman, Chief, Program
Analysis and Monitoring Branch, Child

Nutrition Division, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 640,
Alexandria, Virginia 22302. Comments
will also be accepted if sent through
http://www.regulations.gov by 11:59
p-m. on January 20, 2009. For further
information or copies of the information
collection, please contact Ms. Rodgers-
Kuperman at the above address.

Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. All responses to this Notice
will be summarized and included in the
request for OMB approval and will
become a matter of public record.

Title: 7 CFR Part 245 Determining
Eligibility for Free and Reduced Price
Meals and Free Milk in Schools.

OMB Number: 0584—0026.

Expiration Date: 01/21/2010 .

Type of Request: Revision of currently
approved information collection.

Abstract: Section 105 of the Child
Nutrition and WIG Reauthorization Act
of 2004 (Pub. L. 108-265), amends
section 9(b) of the Richard B. Russell
National School Lunch Act (42. U.S.C.
1728(a)) by revising the requirements
and procedures for conducting
verification of a sample of applications
approved for free or reduced price
school meals. These new requirements
are being codified under 7 CFR Part 245,
Determining Eligibility for Free and
Reduced Priced Meals and Milk in
Schools, and 7 CFR Part 210, National
School Lunch Program.

This interim rule implements direct
verification procedures that allow local
education agencies (LEASs) to request
information from a State or local agency
administering the Food Stamp Program,
Food Distribution Program on Indian
Reservations or Temporary Assistance
to Needy Families Programs, which
have similar eligibility limits without
contacting the household directly.
Without this provision, all households
would be contacted when selected for
verification. Also, this rule requires
LEAs to follow up with any household



76858

Federal Register/Vol. 73, No. 244/ Thursday, December 18, 2008/Rules and Regulations

that fails to respond to a request for
verification. The paperwork burden for
LEAs is due to the requirement to
conduct direct verification with the

Food Stamp Program and because of the
requirement to conduct follow-up with
households that fail to respond to the

request to provide documentation to
verify eligibility.
Affected Public: Local educational

agencies.
ESTIMATED ANNUALIZED BURDEN
Number of Average
7 CFR section ﬁggughg‘;tgf responses per burden per Annual burden
P respondent response
Recordkeeping: Local educational agencies (LEAs) con-
duct verification using agency records
Currently APProved ........c.ccoeceeieeenieenieeieenee e 245.6a(b)(3) 16,342 1 .25 4,085.5
Total Proposed LEAs 245.6a(g) 16,342 1 .33 5,392.9
[ 1{=T =T o o= OO UT ETP U OO PP BRI PRR +1,307.4
Reporting: LEAs conduct one follow-up with verification
non-respondents
Currently APProved .........cceeeiiiiiiniiiinieeieesee s | e 0 0 0 0
Total Proposed LEAs 245.6a(f)(6) 3,824 1 .05 191.2
DIffErENCE ... | e erens | eeseesee e enies | sereeseesre e e sinees | eeeireesee e +191.2
Total NEW BUIGEN ...t ceciiiieeees | eeeeeeeeeciiiieeeeeeees | eeeeeesiineeeeeeesesiss | eeeeeisreneeeeseessinnes | cevvveeeeeesesssssnennes +1,498.6

Estimated Number of Respondents:
16,342.

Estimated Number of Responses per
Respondent: 2.

Estimated Hours per Response: .09.

Estimated Total Annual Burden:
1,498.6.

E-Government Act Compliance

FNS is committed to compliance with
the E-Government Act to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Public Participation

This interim rule is being published
without prior notice or public comment
under authority of 5 U.S.C. 553(b)(3)(A)
and (B). In recognition of the need to
implement the provisions on
verification and direct verification, as
promptly as possible, in order to reduce
the burden on participants and local
educational agencies, section 501(b)(4)
of Public Law 108-265 allows the
Department to issue interim rules on
these and other provisions in that law.
This rule implements a number of
provisions of Public Law 108-265
which were described in very specific
statutory language. Consequently, these
procedures were largely non-
discretionary; including standard and
alternative verification sample sizes,
local educational agency qualifications
for using an alternative sample size,
detailed requirements for confirmation
reviews and household contacts and
mandatory dates for various aspects of
the verification process. Further, due to
the statutory mandate in section 501(a)
of Public Law 108-265 to implement
these provisions as soon as possible

through guidance, these procedures
have been in effect since School Year
2004-2005. Based on these factors, the
Department has determined in
accordance with 5 U.S.C. 553(b) that
Notice of Proposed Rulemaking and
Opportunity for Public Comments prior
to codification is unnecessary and
contrary to the public interest. However,
this rule is being promulgated as an
interim rule and, as such, provides for

a public comment period of 90 days.
Comments received during this period
will enable the Department to make, in
the final rule, identified and need
changes resulting from the experience of
local educational agencies.

List of Subjects
7 CFR Part 210

Children, Commodity School
Program, Food assistance programs,
Grants programs—social programs,
National School Lunch Program,
Nutrition, Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

7 CFR Part 245

Civil rights, Food assistance
programs, Grant programs—education,
Grant programs—health, Infants and
children, Milk, Reporting and
recordkeeping requirements, School
breakfast and lunch programs.

m Accordingly, 7 CFR Parts 210 and 245
are amended to read as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

m 1. The authority citation for 7 CFR
part 210 continues to read as follows:
Authority: 42 U.S.C. 1751-1760, 1779.

m2.In§210.18:

m a. Revise paragraph (h)(1)(iii);
m b. Amend paragraph (h)(1)(iv) by
revising the first sentence and by
removing the words “December 15"
from the second sentence and adding in
their place the words “November 15”;
and
m c. Revise paragraph (h)(1)(vi).

The revisions read as follows:

§210.18 Administrative reviews.
* * * * *

(h) * * *

(1) * Kk %

(iii) Determine that applications for
verification are selected in accordance
with the applicable procedures in
§ 245.6a(c) of this chapter and that no
discrimination exists in the selection
process.

(iv) Establish that verification is
completed by November 15 (or other
date established in accordance with
§ 245.6a(b)(2)(@d) or (b)(2)(ii) of this
chapter) including any follow-up
activities as required in § 245.6a(f)(6) of
this chapter. * * *

* * * * *

(vi) Ensure that verification records
are maintained as required by § 245.6a(i)
of this chapter.

* * * * *

PART 245—DETERMINING
ELIGIBILITY FOR FREE AND
REDUCED PRICE MEALS AND FREE
MILK IN SCHOOLS

m 1. The authority citation is revised to
read as follows:

Authority: 42 U.S.C. 1752, 1758, 1759a,
1772,1773, and 1779.

m 2.In § 245.2, revise the definition of
Verification to read as follows:
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§245.2 Definitions.

* * * * *

Verification means confirmation of
eligibility for free or reduced price
benefits under the National School
Lunch Program or School Breakfast
Program. Verification shall include
confirmation of income eligibility and,
at State or local discretion, may also
include confirmation of any other
information required in the application
which is defined as Documentation in
§ 245.2. Such verification may be
accomplished by examining information
provided by the household such as wage
stubs, or by other means as specified in
§ 245.6a(a)(7). If a Food Stamp Program
or TANF case number or a FDPIR case
number or other identifier is provided
for a child, verification for such child
shall only include confirmation that the
child is a member of a household
receiving food stamps, TANF or FDPIR
benefits. Verification may also be
completed through direct contact with
one or more of the public agencies as
specified in § 245.6a(g).

m 3. In § 245.6a:

W a. revise paragraphs (a) and (b);

m b. redesignate paragraphs (c), (d) and
(e) as paragraphs (h), (i) and (j),
respectively;

m c. add new paragraphs (c), (d), (e), (f),
and (g); and

m d. amend newly redesignated
paragraph (h) by revising the first
sentence.

The revisions and additions read as
follows:

§245.6a Verification requirements.

(a) Definitions.

(1) Eligible programs. For the
purposes of this section, the following
programs qualify as programs for which
a case number may be provided in lieu
of income information and that may be
used for direct verification purposes:

(i) The Food Stamp Program
established under the Food Stamp Act
of 1977 (7 U.S.C. 2011 et seq.) as
defined in § 245.2;

(ii) The Food Distribution Program on
Indian Reservations (FDPIR) as defined
in § 245.2; and

(iii) A State program funded under the
program of block grants to States for
temporary assistance for needy families
(TANF) as defined in § 245.2.

(2) Error prone application. For the
purposes of this section, “‘error prone
application” means an approved
household application that indicates
monthly income within $100 or annual
income within $1,200 of the applicable
income eligibility limit for free or for
reduced meals.

(3) Non-response rate. For the
purposes of this section, ‘‘non-response

rate” means the percentage of approved
household applications for which
verification information was not
obtained by the local educational
agency after verification was attempted.
The non-response rate is reported on the
FNS-742 in accordance with paragraph
(h) of this section.

(4) Official poverty line. For the
purposes of this section, “official
poverty line” means that described in
section 1902(1)(2)(A) of the Social
Security Act (42 U.S.C. 1396a(1)(2)(A)).

(5) Sample size. For the purposes of
this section, “sample size” means the
number of approved applications that a
local educational agency is required to
verify based on the number of approved
applications on file as of October 1 of
the current school year.

(6) School year. For the purposes of
this section, a school year means a
period of 12 calendar months beginning
July 1 of any year and ending June 30
of the following year.

(7) Sources of information. For the
purposes of this section, sources of
information for verification may include
written evidence, collateral contacts,
and systems of records as follows:

(i) Written evidence shall be used as
the primary source of information for
verification. Written evidence includes
written confirmation of a household’s
circumstances, such as wage stubs,
award letters, and letters from
employers. Whenever written evidence
is insufficient to confirm income
information on the application or
current eligibility, the local educational
agency may require collateral contacts.

(ii) Collateral contacts are verbal
confirmations of a household’s
circumstances by a person outside of the
household. The collateral contact may
be made in person or by phone. The
verifying official may select a collateral
contact if the household fails to
designate one or designates one which
is unacceptable to the verifying official.
If the verifying official designates a
collateral contact, the contact shall not
be made without providing written or
oral notice to the household. At the time
of this notice, the household shall be
informed that it may consent to the
contact or provide acceptable
documentation in another form. If the
household refuses to choose one of
these options, its eligibility shall be
terminated in accordance with the
normal procedures for failure to
cooperate with verification efforts.
Collateral contacts could include
employers, social service agencies, and
migrant agencies.

(iii) Agency records to which the State
agency or local educational agency may
have access are not considered collateral

contacts. Information concerning
income, household size, or Food Stamp
Program, FDPIR, or TANF eligibility
maintained by other government
agencies to which the State agency, the
local educational agency or school can
legally gain access may be used to
confirm a household’s income, size, or
receipt of benefits. Information may also
be obtained from individuals or
agencies serving the homeless, as
defined under section 725(2) of the
McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11434a(2)); administering
a runaway and homeless youth grant
program, as established under the
Runaway and Homeless Youth Act (42
U.S.C. 5701); or serving migratory
children, as they are defined in section
1309 of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 6399).
Agency records may be used for
verification conducted after the
household has been notified of its
selection for verification or for the direct
verification procedures in paragraph (g)
of this section. Any information derived
from other agencies must be used in
accordance with the provisions
concerning use and disclosure of
eligibility information found in

§ 245.6(f) through (i) of this part.

(iv) Households which dispute the
validity of income information acquired
through collateral contacts or a system
of records shall be given the opportunity
to provide other documentation.

(b) Deadline and extensions for local
educational agencies.

(1) Deadline. The local education
agency must complete the verification
efforts specified in paragraph (c) of this
section not later than November 15 of
each school year.

(2) Deadline extensions.

(i) The local educational agency may
request an extension of the November
15 deadline, in writing, from the State
agency. The State agency may approve
an extension up to December 15 of the
current school year due to natural
disaster, civil disorder, strike or other
circumstances that prevent the local
educational agency from timely
completion of verification activities.

(ii) In the case of natural disaster, civil
disorder or other local conditions,
USDA may substitute alternatives for
the verification deadline in paragraph
(b)(1) of this section.

(3) Beginning verification activities.
The local educational agency may
conduct verification activity once it
begins the application approval process
for the current school year and has
approved applications on file. However,
the final required sample size must be
based on the number of approved
applications on file as of October 1.
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(c) Verification requirement.

(1) General. The local educational
agency must verify eligibility of
children in a sample of household
applications approved for free and
reduced price meal benefits for that
school year.

(i) A State may, with the written
approval of FNS, assume responsibility
for complying with the verification
requirements of this section on behalf of
its local educational agencies. When
assuming such responsibility, States
may qualify, if approved by FNS, to use
one of the alternative sample sizes
provided for in paragraph (c)(4) of this
section if qualified under paragraph (d)
of this section.

(ii) An application must be approved
if it contains the essential
documentation specified in the
definition of Documentation in § 245.2
and, if applicable, the household meets
the income eligibility criteria for free or
reduced price benefits. Verification
efforts must not delay the approval of
applications.

(2) Exceptions from verification.
Verification is not required in
residential child care institutions; in
schools in which FNS has approved
special cash assistance claims based on
economic statistics regarding per capita
income; or in schools in which all
children are served with no separate
charge for food service and no special
cash assistance is claimed. Local
educational agencies in which all
schools participate in the special
assistance certification and
reimbursement alternatives specified in
§ 245.9 shall meet the verification
requirement only in those years in
which applications are taken for all
children in attendance. Verification of
eligibility is not required of households
if all children in the household are
determined eligible based on
documentation provided by the State or
local agency responsible for the
administration of the Food Stamp
Program, FDPIR or TANF or if all
children in the household are
determined to be homeless, as defined
under section 725(2) of the McKinney-
Vento Homeless Assistance Act (42
U.S.C. 11434a(2)); served by a runaway
and homeless youth grant program
established under the Runaway and
Homeless Youth Act (42 U.S.C. 5701); or
are migratory as defined in section 1309
of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 6399).

(3) Standard sample size. Unless
eligible for an alternative sample size
under paragraph (d) of this section, the
sample size for each local educational
agency shall equal the lesser of:

(i) Three (3) percent of all
applications approved by the local
educational agency for the school year,
as of October 1 of the school year,
selected from error prone applications;
or

(ii) 3,000 error prone applications
approved by the local educational
agency for the school year, as of October
1 of the school year.

(iii) Local educational agencies shall
not exceed the standard sample size in
paragraphs (c)(3)(i) or (c)(3)(ii) of this
section, as applicable, and, unless
eligible for one of the alternative sample
sizes provided in paragraph (c)(4) of this
section, the local educational agency
shall not use a smaller sample size than
those in paragraphs (c)(3)(i) or (c)(3)(ii)
of this section, as applicable.

(iv) If the number of error-prone
applications exceeds the required
sample size, the local educational
agency shall select the required sample
at random, i.e., each application has an
equal chance of being selected, from the
total number of error-prone
applications.

(4) Alternative sample sizes. If eligible
under paragraph (d) of this section for
an alternative sample size, the local
educational agency may use one of the
following alternative sample sizes:

(i) Alternative One. The sample size
shall equal the lesser of:

(A) 3,000 of all applications selected
at random from applications approved
by the local educational agency as of
October 1 of the school year; or

(B) Three (3) percent of all
applications selected at random from
applications approved by the local
educational agency as of October 1 of
the school year.

(ii) Alternative Two. The sample size
shall equal the lesser of the sum of:

(A) 1,000 of all applications approved
by the local educational agency as of
October 1 of the school year, selected
from error prone applications or

(B) One (1) percent of all applications
approved by the local educational
agency as of October 1 of the school
year, selected from error prone
applications PLUS

(C) The lesser of:

(1) 500 applications approved by the
local educational agency as of October
1 of the school year that provide a case
number in lieu of income information
showing participation in an eligible
program as defined in paragraph (a)(1)
of this section; or

(2) One-half (V2) of one (1) percent of
applications approved by the local
educational agency as of October 1 of
the school year that provide a case
number in lieu of income information
showing participation in an eligible

program as defined in paragraph (a)(1)
of this section.

(5) Completing the sample size. When
there are an insufficient number of error
prone applications or applications with
case number to meet the sample sizes
provided for in paragraphs (c)(3) or
(c)(4) of this section, the local
educational agency shall select, at
random, additional approved
applications to comply with the
specified sample size requirements.

(6) Local conditions. In the case of
natural disaster, civil disorder, strike or
other local conditions as determined by
FNS, FNS may substitute alternatives
for the sample size and sample selection
criteria in paragraphs (c)(3) and (c)(4) of
this section.

(7) Verification for cause. In addition
to the required verification sample, local
educational agencies must verify any
questionable application and should, on
a case-by-case basis, verify any
application for cause such as an
application on which a household
reports zero income or when the local
educational agency is aware of
additional income or persons in the
household. Any application verified for
cause is not considered part of the
required sample size. If the local
educational agency verifies a
household’s application for cause, all
verification procedures in this section
must be followed.

(d) Eligibility for alternative sample
sizes.

(1) State agency oversight. At a
minimum, the State agency shall
establish a procedure for local
educational agencies to designate use of
an alternative sample size and may set
a deadline for such notification. The
State agency may also establish criteria
for reviewing and approving the use of
an alternative sample size, including
deadlines for submissions.

(2) Lowered non-response rate. Any
local educational agency is eligible to
use one of the alternative sample sizes
in paragraph (c)(4) of this section for
any school year when the non-response
rate for the preceding school year is less
than twenty percent.

(3) Improved non-response rate. A
local educational agency with more than
20,000 children approved by
application as eligible for free or
reduced price meals as of October 1 of
the school year is eligible to use one of
the alternative sample sizes in
paragraph (c)(4) of this section for any
school year when the non-response rate
for the preceding school year is at least
ten percent below the non-response rate
for the second preceding school year.

(4) Continuing eligibility for
alternative sample sizes. The local
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educational agency must annually
determine if it is eligible to use one of
the alternative sample sizes provided in
paragraph (c)(4) of this section. If
qualified, the local educational agency
shall contact the State agency in
accordance with procedures established
by the State agency under paragraph
(d)(1) of this section.

(e) Activities prior to household
notification.

(1) Confirmation of a household’s
initial eligibility.

(i) Prior to conducting any other
verification activity, an individual,
other than the individual who made the
initial eligibility determination, shall
review for accuracy each approved
application selected for verification to
ensure that the initial determination
was correct. If the initial determination
was correct, the local educational
agency shall verify the approved
application. If the initial determination
was incorrect, the local educational
agency must:

(A) If the eligibility status changes
from reduced price to free, make the
increased benefits immediately
available and notify the household of
the change in benefits; the local
educational agency will then verify the
application;

(B) if the eligibility status changes
from free to reduced price, first verify
the application and then notify the
household of the correct eligibility
status after verification is completed
and, if required, send the household a
notice of adverse action in accordance
with paragraph (j) of this section; or

(C) if the eligibility status changes
from free or reduced price to paid, send
the household a notice of adverse action
in accordance with paragraph (j) of this
section and do not conduct verification
on this application and select a similar
application (for example, another error-
prone application) to replace it.

(ii) The requirements in paragraph
(e)(1)(i) of this section are waived if the
local educational agency is using a
technology-based system that
demonstrates a high level of accuracy in
processing an initial eligibility
determination based on the income
eligibility guidelines for the National
School Lunch Program. Any local
educational agency that conducts a
confirmation review of all applications
at the time of certification meets this
requirement. The State agency may
request documentation to support the
accuracy of the local educational
agency’s system. If the State agency
determines that the technology-based
system is inadequate, it may require that
the local educational agency conduct a

confirmation review of each application
selected for verification.

(2) Replacing applications. The local
educational agency may, on a case-by-
case basis, replace up to five percent of
applications selected and confirmed for
verification. Applications may be
replaced when the local educational
agency determines that the household
would be unable to satisfactorily
respond to the verification request. Any
application removed shall be replaced
with another approved application
selected on the same basis (i.e., an error-
prone application must be substituted
for a withdrawn error-prone
application).

(f) Verification procedures and
assistance for households.

(1) Notification of selection. Other
than households verified through the
direct verification process in paragraph
(g) of this section, households selected
for verification shall be provided
written notice that their applications
were selected for verification and that
they are required, by such date as
determined by the local educational
agency, to submit the requested
information to verify eligibility for free
or reduced price meals. Any
communications with households
concerning verification must be in an
understandable and uniform format and,
to the maximum extent practicable, in a
language that parents and guardians can
understand. The written notice shall
also include a telephone number for
assistance in accordance with paragraph
(f)(5) of this section. These households
shall be advised of the type or types of
information and/or documents
acceptable to the school. This
information must include a social
security number for each adult
household member or an indication that
such member does not have one. Local
educational agencies must inform
selected households that:

(i) Section 9 of the Richard B. Russell
National School Lunch Act requires
that, unless the child’s Food Stamp
Program/FDPIR case number or other
FDPIR identifier or TANF case number
was provided, households selected for
verification must provide the social
security number of each adult
household member;

(ii) In an adult member does not
posses a social security number, that
adult member must indicate that s/he
does not possess one;

(iii) Provision of a social security
number is not mandatory but if a social
security number is not provided for
each adult household member or an
indication is not made that he/she does
not possess one, benefits will be
terminated;

(iv) The social security numbers may
be used to identify household members
in carrying out efforts to verify the
correctness of information stated on the
application and continued eligibility for
the program. These verification efforts
may be carried out through program
reviews, audits, and investigations and
may include contacting offices
administering means-tested programs or
the State employment security office
and checking documentation produced
by household members to prove the
amount of income received. These
verification efforts may also include
contacting employers to determine
income.

(v) The provisos in paragraphs (£)(1)(i)
through (f)(1)(iv) of this section must be
provided to the attention of each adult
household member disclosing his/her
social security number. State agencies
and local educational agencies must
ensure that the notice complies with
section 7 of Public Law 93-579 (Privacy
Act of 1974).

(vi) Households notified of their
selection for verification must also be
informed that, in lieu of any information
that would otherwise be required, they
can submit proof that the children are
members of a household receiving
assistance under the Food Stamp
Program, FDPIR or TANF as described
in paragraph (f)(3) of this section to
verify the free meal eligibility of a child
who is a member of a household
receiving assistance under the Food
Stamp Program, FDPIR or TANF
household. Households must also be
informed that, in lieu of any information
that would otherwise be required, they
may request that the local educational
agency contact the appropriate officials
to confirm that their children are
homeless, as defined under section
725(2) of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a(2));
are served by a runaway and homeless
youth grant program established under
the Runaway and Homeless Youth Act
(42 U.S.C. 5701 et seq.); or are migratory
as defined in section 1309 of the
Elementary and Secondary Education
Act of 1965 (20 U.S.C. 6399).
Households notified of their selection
for verification shall be advised that
failure to cooperate with verification
efforts will result in the termination of
benefits.

(2) Documentation timeframe.
Households selected and notified of
their selection for verification must
provide documentation of income. The
documentation must indicate the
source, amount and frequency of all
income and can be for any point in time
between the month prior to application
for school meal benefits and the time
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the household is requested to provide
income documentation.

(3) Food Stamp FDPIR or TANF
recipients. On applications where
households have furnished Food Stamp
Program or TANF case numbers or
FDPIR case numbers or other FDPIR
identifiers, verification shall be
accomplished by confirming with the
Food Stamp Program, FDPIR, or TANF
office that at least one child who is
eligible because a case number was
furnished, is a member of a household
participating in one of the eligible
programs in paragraph (a)(1) of this
section. The household may also
provide a copy of “Notice of Eligibility”
for the Food Stamp Program, FDPIR or
the TANF Program or equivalent official
documentation issued by the Food
Stamp Program, FDPIR or TANF office
which confirms that at least one child
who is eligible because a case number
was provided is a member of a
household receiving assistance under
the Food Stamp Program, FDPIR or the
TANF program. An identification card
for these programs is not acceptable as
verification unless it contains an
expiration date. If it is not established
that at least one child is a member of a
household receiving assistance under
the Food Stamp Program, FDPIR or the
TANF program (in accordance with the
timeframe in paragraph (f)(2) of this
section), the procedures for adverse
action specified in paragraph (j) of this
section must be followed.

(4) Household cooperation. If a
household refuses to cooperate with
efforts to verify, eligibility for free or
reduced price benefits shall be
terminated in accordance with
paragraph (j) of this section. Households
which refuse to complete the
verification process and which are
consequently determined ineligible for
such benefits shall be counted toward
meeting the local educational agency’s
required sample of verified applications.

(5) Telephone assistance. The local
educational agency shall provide a
telephone number to households
selected for verification to call free of
charge to obtain information about the
verification process. The telephone
number must be prominently displayed
on the letter to households selected for
verification.

(6) Followup attempts. The local
educational agency shall make at least
one attempt to contact any household
that does not respond to a verification
request. The attempt may be through a
telephone call, e-mail, mail or in person
and must be documented by the local
educational agency. Non-response to the
initial request for verification includes
no response and incomplete or

ambiguous responses that do not permit
the local educational agency to resolve
the children’s eligibility for free or
reduced price meal and milk benefits.
The local educational agency may
contract with another entity to conduct
followup activity in accordance with
§210.21 of this chapter, the use and
disclosure of information requirements
of the Richard B. Russell National
School Lunch Act and this section.

(7) Eligibility changes. Based on the
verification activities, the local
educational agency shall make
appropriate modifications to the
eligibility determinations made initially.
The local educational agency must
notify the household of any change.
Households must be notified of any
reduction in benefits in accordance with
paragraph (j) of this section. Households
with reduced benefits or that are longer
eligible for free or reduced price meals
must be notified of their right to reapply
at any time with documentation of
income or participation in one of the
eligible programs in paragraph (a)(1) of
this section.

(g) Direct verification. Local
educational agencies may conduct
direct verification activities with the
eligible programs defined in paragraph
(a)(1) of this section and with the public
agency that administers the State plan
for medical assistance under title XIX of
the Social Security Act (42 U.S.C. 1396
et seq.), (Medicaid), and under title XXI
of the Social Security Act (42 U.S.C.
1397aa et seq.), the State Children’s
Health Insurance Program (SCHIP) as
defined in § 245.2. Records from the
public agency may be used to verify
income and program participation. The
public agency’s records are subject to
the timeframe in paragraph (g)(5) of this
section. Direct verification must be
conducted prior to contacting the
household for documentation.

(1) Names submitted. The local
educational agency must only submit
the names of school children certified
for free or reduced price meal benefits
or free milk to the agency administering
an eligible program, the Medicaid
program or the SCHIP program. Names
and other identifiers of adult or non-
school children must not be submitted
for direct verification purposes.

(2) Eligible programs. If information
obtained through direct verification of
an application for free or reduced price
meal benefits indicates a child is
participating in one of the eligible
programs in paragraph (a)(1) of this
section, no additional verification is
required.

(3) States with Medicaid Income
Limits of 133%. In States in which the
income eligibility limit applied in the

Medicaid program or in SCHIP is not
more than 133% of the official poverty
line or in States that otherwise identify
households that have income that is not
more than 133% of the official poverty
line, records from these agencies may be
used to verify eligibility. If information
obtained through direct verification
with these programs verifies the
household’s eligibility status, no
additional verification is required.

(4) States with Medicaid Income
Limits between 133%-185%. In States
in which the income eligibility limit
applied in the Medicaid program or in
SCHIP exceeds 133% of the official
poverty line, direct verification
information must include either the
percentage of the official poverty line
upon which the applicant’s Medicaid
participation is based or Medicaid
income and Medicaid household size in
order to determine that the applicant is
either at or below 133% of the Federal
poverty line, or is between 133% and
185% of the Federal poverty line.
Verification for children approved for
free meals is complete if Medicaid data
indicates that the percentage is at or
below 133% of the Federal poverty line.
Verification for children approved for
reduced price meals is complete if
Medicaid data indicates that the
percentage is at or below 185% of the
Federal poverty line. If information
obtained through direct verification
with these programs verifies eligibility
status, no additional verification is
required.

(5) Documentation timeframe. For the
purposes of direct verification,
documentation must be the most recent
available but such documentation must
indicate eligibility for participation or
income within the 180-day period
ending on the date of application. In
addition, local educational agencies
may use documentation, which must be
within the 180-day period ending on the
date of application, for any one month
or for all months in the period from the
month prior to application through the
month direct verification is conducted.
The information provided only needs to
indicate eligibility for participation in
the program at that point in time, not
that the child was certified for that
program’s benefits within the 180-day
period.

(6) Incomplete information. If it is the
information provided by the public
agency does not verify eligibility, the
local educational agency must conduct
verification in accordance with
paragraph (f) of this section. In addition,
households must be able to dispute the
validity of income information acquired
through direct verification and shall be
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given the opportunity to provide other
documentation.

(h) Verification reporting and
recordkeeping requirements. By March
1, each local educational agency must
report information related to its annual
statutorily required verification activity,
which excludes verification conducted
in accordance with paragraph (c)(7) of
this section, to the State agency in
accordance with guidelines provided by
FNS.

* * * * *

Dated: December 8, 2008.
Nancy Montanez Johner,

Under Secretary Food, Nutrition and
Consumer Services.

[FR Doc. E8—29904 Filed 12—17-08; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2007-0111]

RIN 0579-AC87

Importation of Ash Plants

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the regulations governing
the importation of nursery stock to
prohibit or restrict the importation of
ash (Fraxinus spp.) plants for planting,
except seed, from all foreign countries
except for certain areas in Canada that
are not regulated areas for emerald ash
borer. The interim rule was necessary to
prevent further introductions of emerald
ash borer into the United States and to
prevent the artificial spread of this
destructive plant pest.

DATES: Effective on December 18, 2008,
we are adopting as a final rule the
interim rule published at 73 FR 54665—
54667 on September 23, 2008.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Tschanz, Senior Risk Manager,
Commodity Import Analysis and
Operations, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1231; (301) 734-5306.

SUPPLEMENTARY INFORMATION:

Background

The emerald ash borer (EAB, Agrilus
planipennis) is a highly destructive
wood-boring insect that attacks ash trees

(Fraxinus spp., including green ash,
white ash, black ash, and several
horticultural varieties of ash). The
insect, which is indigenous to Asia and
known to occur in China, Korea, Japan,
Mongolia, the Russian Far East, and
Taiwan, eventually kills healthy ash
trees after it bores beneath their bark
and disrupts their vascular tissues. We
do not know the full extent of the
distribution of EAB throughout Asia and
in other regions, nor do we know if
there are other serious plant pests
affecting Fraxinus spp. plants for
planting present elsewhere in the world.

The regulations in 7 CFR part 319,
“Foreign Quarantine Notices,” prohibit
or restrict the importation of certain
plants and plant products to prevent the
introduction or dissemination of plant
pests and noxious weeds in the United
States. In an interim rule ? effective and
published in the Federal Register on
September 23, 2008 (73 FR 54665—
54667, Docket No. APHIS-2007-0111),
we amended the regulations in
§ 319.37-2(a) to prohibit imports of ash
(Fraxinus spp.) plants for planting,
except seed, from all foreign countries,
with the exception of areas of Canada
that are not regulated for EAB. To reflect
that prohibition, we also amended
§319.37-7(a)(3) by removing Fraxinus
spp. from the list of plants requiring
postentry quarantine.

Comments on the interim rule were
required to be received on or before
November 24, 2008. We received one
comment by that date. The comment
was from a State entomologist who
expressed support for the interim rule.
Therefore, for the reasons given in the
interim rule, we are adopting the
interim rule as a final rule without
change.

This action also affirms information
contained in the interim rule concerning
Executive Order 12866 and the
Regulatory Flexibility Act, Executive
Order 12988, and the Paperwork
Reduction Act. Further, for this action,
the Office of Management and Budget
has waived its review under Executive
Order 12866.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

1To view the interim rule and the comment we
received, go to http://www.regulations.gov/
fdmspublic/component/main?main=DocketDetail&
d=APHIS-2007-0111.

PART 319—FOREIGN QUARANTINE
NOTICES

m Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 319 and
that was published at 73 FR 54665—
54667 on September 23, 2008.

Done in Washington, DG, this 12th day of
December 2008.
Kevin Shea,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. E8-30077 Filed 12—17-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS—-2007-0144]

RIN 0579-AC76

Importation of Baby Squash and Baby
Courgettes From Zambia

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the fruits
and vegetables regulations to allow the
importation into the continental United
States of baby squash and baby
courgettes from Zambia. As a condition
of entry, both commodities must be
produced in accordance with a systems
approach that includes requirements for
pest exclusion at the production site,
fruit fly trapping inside and outside the
production site, and pest-excluding
packinghouse procedures. Both
commodities must also be accompanied
by a phytosanitary certificate with an
additional declaration stating that the
baby squash or baby courgettes have
been produced in accordance with the
requirements of the systems approach.
This action will allow the importation
of baby squash and baby courgettes from
Zambia into the United States while
continuing to provide protection against
the introduction of quarantine pests.
DATES: Effective Date: January 20, 2009.
FOR FURTHER INFORMATION CONTACT:
Shirley Wager Page, Branch Chief,
Commodity Import Analysis and
Operations, PPQ, APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1231; (301) 734—8758.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart-Fruits
and Vegetables” (7 CFR 319.56 through
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319.56—47, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

On May 16, 2008, we published in the
Federal Register (73 FR 28372-28377,
Docket No. APHIS-2007-0144) a
proposal ! to amend the fruits and
vegetables regulations to allow the
importation into the continental United
States of baby squash and baby
courgettes from Zambia. As a condition
of entry, we proposed to require that
both commodities be produced in
accordance with a systems approach
that would include requirements for
pest exclusion at the production site,
fruit fly trapping inside and outside the
production site, and pest-excluding
packinghouse procedures. We also
proposed to require that both
commodities be accompanied by a
phytosanitary certificate with an
additional declaration stating that the
baby squash or baby courgettes have
been produced in accordance with the
proposed requirements.

We solicited comments concerning
our proposal for 60 days ending July 15,
2008. We received one comment by that
date, from a representative of a State
government. The issues raised in that
comment are discussed below.

The systems approach we proposed
was designed to mitigate, among other
quarantine pests, three moths,
Diaphania indica, Helicoverpa
armigera, and Spodoptera littoralis. The
commenter stated that, because these
pests are internal feeders, inspection
and detection at origin and destination
are problematic, and reliance on
inspection places the commenter’s State
at high risk of introduction of these
pests. The commenter further stated that
the two pests that have the highest
unmitigated risk, H. armigera and S.
littoralis, are of great concern in the
commenter’s State. Yet, the commenter
stated, there are no real mitigative
measures to exclude these pests other
than insect-exclusionary greenhouses;
there is no trapping requirement or
specific inspection regime to assure
there have been no breaches of
greenhouses.

Under the final rule, the greenhouses
and packinghouses will have to be
approved jointly by the Zambian
national plant protection organization

1To view the proposed rule and the comment we
received, go to http://www.regulations.gov/
fdmspublic/component/main?main=DocketDetail&
d=APHIS-2007-0144.

(NPPO) and APHIS and designed to be
pest-free. In addition, inspection will
not be performed solely on the
commodities; the greenhouses
themselves will be inspected monthly
for the presence of the pests. If any
quarantine pests are found in a
greenhouse, that greenhouse will be
prohibited from exporting until
corrective action is taken. Thus, we are
employing more mitigations than simple
commodity inspection to prevent baby
squash and baby courgettes imported
from Zambia from being infested with
these pests.

We have employed measures similar
to the ones we proposed to mitigate the
risk associated with H. armigera and S.
littoralis in other import programs. For
example, the regulations in § 319.56—
28(e), which allow the importation of
tomatoes from Australia under certain
conditions, require greenhouses to be
registered with and approved by the
Australian NPPO and to be inspected by
the Australian NPPO to establish
freedom from H. armigera and S.
littoralis. Similar measures are used to
mitigate the risk associated with H.
armigera and S. littoralis in the
regulations governing the importation of
peppers from Korea in § 319.56—42.
These measures have been effective at
preventing the introduction of H.
armigera and S. littoralis into the United
States via the importation of those
commodities. We have determined that
they will be equally effective when
employed to prevent the introduction of
these pests via baby squash and baby
courgettes from Zambia.

We proposed that the Zambian NPPO
or its approved designee be authorized
to carry out certain functions. The
commenter asked who would be the
designee and who would approve the
designee.

As discussed in the proposed rule, an
approved designee is an entity with
which the NPPO creates a formal
agreement that allows that entity to
certify that the appropriate procedures
have been followed. Thus, the NPPO
approves an approved designee. The
approved designee can be a contracted
entity, a coalition of growers, or the
growers themselves. APHIS authorizes
NPPOs to use designees to perform
certain phytosanitary functions in other
import programs, such as the cut flower
import program described in § 319.74-2.

The commenter stated that the
proposal indicates APHIS can monitor
the production sites before and during
harvest. The commenter further stated
that the word ““can” is meaningless and
recommended that the text in question
read “APHIS will monitor the
production sites.”

The proposed language specifically
stated that APHIS must be allowed to
inspect or monitor the greenhouses. We
consider this language to be appropriate,
as it may not be necessary for APHIS to
inspect or monitor the greenhouses in
all cases. We will inspect or monitor the
greenhouses if we have reason to believe
that the risks associated with the
quarantine pests might not be effectively
mitigated in the greenhouses.

The commenter stated that the use of
McPhail traps as a detection tool is
problematic, as they have very limited
sensitivity in detecting low-level fruit
fly populations.

We have determined that McPhail
traps are the appropriate type to use for
the trapping due to their capacity to
catch important fruit fly species of
quarantine significance for which no
specific lures exist, such as the Dacus
spp. fruit flies identified as quarantine
pests in the pest risk assessment.
Accordingly, the risk management
document provided along with the
proposed rule reflects this. However, the
regulations specifically require the use
of traps approved by APHIS, meaning
that we can change the type of fruit fly
trap used if a trap better suited to Dacus
spp. fruit flies becomes available.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities.

This analysis examines potential
impacts for U.S. small entities from the
importation of baby squash and baby
courgettes (zucchini) from Zambia into
the United States. The analysis is set
forth in terms of squash generally. As
background, we provide a brief
overview of squash production and
trade by the United States. This is
followed with an estimate of price and
welfare effects of the rule based on
assumed levels of squash imports from
Zambia. Finally, we describe the
expected impact on small entities.



Federal Register/Vol. 73, No. 244/ Thursday, December 18, 2008/Rules and Regulations

76865

U.S. Squash Production and Trade

The United States is a major squash
producer and importer.2 The United
States produced 430,100 metric tons
(MT) of squash valued at $229 million
in 2006, while imports that year totaled
240,590 MT. Squash production occurs
in many States. However, the top 10
States (Georgia, Florida, California, New
York, Michigan, Ohio, Texas, North
Carolina, Oregon, and New Jersey)

accounted for 98 percent of total cash
receipts in 2006.3

As shown in table 1, U.S. squash
production increased from 398,800 MT
in 2002 to 430,100 MT in 2006, an
annual growth rate of about 1.6 percent.
Similarly, consumption increased from
605,970 MT to 665,730 MT. During the
same period, U.S. squash imports
increased from 210,930 MT in 2002 to
240,590 MT in 2006. Mexico accounted
by far for the largest share of U.S.

imports (95.6 percent), followed
distantly by Costa Rica (1.6 percent),
and Canada (1.1 percent). Other minor
suppliers include Honduras, Panama,
New Zealand, Guatemala, and
Nicaragua. The United States was a net
importer throughout this period, with
average annual imports (over 234,000
MT) dwarfing exports (less than 4,300
MT). Imports from Zambia will be small
compared to an already large import
base.*

TABLE 1—U.S. SQUASH PRODUCTION, CONSUMPTION, PRICE, EXPORTS AND IMPORTS, 2002-2006

Year Production Consumption Price per Exports in Imports in
(MT) (MT) MT MT MT
398,800 605,970 $882 3,770 210,930
365,650 602,880 1,047 3,810 241,040
401,330 637,650 992 4,090 240,410
378,030 611,090 1,047 4,820 237,880
430,100 665,730 1,157 4,960 240,590
5-year average (2002—2006) .........cccoereerrerrerirenesieennes 394,780 624,670 1,025 4,290 234,170

Sources: USDA/NASS, Vegetables 2006 Summary, January 2007; wholesale prices are from USDA/NASS, Fresh market vegetables prices
and yield data, 2002—2006; trade data are from USDA/Foreign Agricultural Service, The Global Trade Atlas: Global Trade Information Services,

Inc., Country Edition, August 2007.

Impact of Potential Fresh Squash
Imports

We estimate the impact of baby
squash and baby courgettes imports
from Zambia on U.S. production,
consumption, and prices using a net
trade welfare model. The data used were
obtained from the Foreign Agricultural
Service (FAS); The Global Trade Atlas:
Global Trade Information Services, Inc.,
Country Edition, August 2007; and
United Nations’ Food and Agriculture
Organization FAOstat data (http://
faostat.fao.org). The demand and supply
elasticities used are —0.66 and 0.12,
respectively.5

Our analysis is in terms of the overall
squash industry of the United States. If

data were available that would allow us
to estimate the impact of this rule only
in terms of the markets for baby squash
and baby courgettes, we would expect
the effects to be somewhat larger than
those reported here, but still
insignificant.

We model three levels of squash
exports to the United States from
Zambia: (1) 260 MT, average annual
global exports of squash by Zambia
(2004—2006); (2) 400 MT, the amount of
squash that the Government of Zambia
has projected would be exported to the
United States; and (3) 1,000 MT, a
quantity that is 22 times Zambia’s
projected exports to the United States.

Table 2 presents the changes that we
estimate could result from the final rule.

These include annual changes in U.S.
consumption, production, wholesale
price, consumer welfare, producer
welfare, and net welfare. The medium
level of assumed squash exports to the
United States of 400 MT (as projected by
the Government of Zambia) would
result in a decline of $0.89 per MT in
the wholesale price of squash and a fall
in U.S. production of 41 MT.
Consumption would increase by 359
MT. Producer welfare would decline by
$347,180 and consumer welfare would
increase by $558,240, yielding an
annual net benefit of about $211,060.
Other results are as shown in table 2
below.

TABLE 2—ESTIMATED IMPACT OF SQUASH IMPORTS FROM ZAMBIA ON THE UNITED STATES ECONOMY FOR THREE IMPORT

Assumed annual squash imports, MT ...............

Change in U.S. consumption, MT
Change in U.S. production, MT ......

Change in wholesale price of squash, dollars per MT ...
Change in consumer welfare ........c..cccccoeeveeenen.

Change in producer welfare

2 Squash can be classified depending on whether
it is harvested as immature fruit (summer squash)
or mature fruit (winter squash). Summer squash,
such as zucchini (also known as courgette),
pattypan, and yellow crookneck are harvested and
consumed during the growing season, while the
skin is still tender and the fruit relatively small.
Winter squash such as butternut, hubbard,
buttercup, ambercup, acorn, spaghetti squash, and
pumpkin are harvested at maturity, generally the

SCENARIOS
........................................................ 1260 2400 31,000
234 359 898
-26 —-41 -102
—$0.58 —-$0.89 -$2.22
............. $362,820 $558,240 $1,396,210
........................................................ —$225,670 —$347,180 —$867,890

end of summer, cured to further harden the skin,
and stored in a cool place for eating later. They
generally require longer cooking time than summer
squash.

3USDA/National Agricultural Statistics Service
(NASS), Vegetables 2006 Summary, January 2007.

4Reliable production data are not available for
Zambia. Squash exported to the United States are
to be grown in insect-proof, pest-free greenhouses
at approved production sites. These sites are in the

process of being constructed. The Zambian
Government expects to export around 400 MT of
fresh squash to the United States annually. It is not
clear whether some additional amount would be
produced for export to other countries.

5Jaime E. Malaga, Gary W. Williams, and Stephen
W. Fuller, “U.S.-Mexico fresh vegetable trade: the
effects of trade liberalization and economic
growth,” Agricultural Economics, Vol. 26 (October
2001): 45-55.
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TABLE 2—ESTIMATED IMPACT OF SQUASH IMPORTS FROM ZAMBIA ON THE UNITED STATES ECONOMY FOR THREE IMPORT

SCENARIOS—Continued

Annual net benefit

T $137,150 T

Il
$211,060 \ $528,330

Note: The baseline data used are 5-year annual averages for production, consumption, prices, exports, and imports, as reported in the last
row of table 1. The demand and supply elasticities used are —0.66 and 0.12, respectively (Jaime E. Malaga, Gary W. Williams, and Stephen W.
Fuller, “U.S.-Mexico fresh vegetable trade: the effects of trade liberalization and economic growth,” Agricultural Economics, Vol. 26 (October

2001): 45-55).

1Three-year (2004 to 2006) average total squash exports by Zambia.
2 Annual exports of fresh baby squash and baby courgettes to the United States, as projected by the Government of Zambia.
3 Two-and-one-half times the projected level of exports of baby squash and baby courgettes by Zambia to the United States.

In all three scenarios, consumer
welfare gains would outweigh producer
welfare losses. Even in the third
scenario, in which we assume imports
would total 2% times the level projected
by the Government of Zambia, the
decline in producer welfare would
represent only about two-tenths of 1
percent of cash receipts received from
the sale of domestic squash products.
The price decline in this third scenario
also would be only about two-tenths of
1 percent. Thus, our analysis indicates
that U.S. entities will be unlikely to be
significantly affected by this rule.

Impact on Small Entities

The Small Business Administration
(SBA) has established guidelines for

determining which types of firms are
considered to be small entities under
the Regulatory Flexibility Act. This rule
could affect U.S. producers of fresh
vegetables (North American Industry
Classification System 111219) and some
importers of fresh squash. Vegetable-
producing establishments are classified
as small if their annual receipts are not
more than $750,000.6 According to the
2002 Census of Agriculture, there were
11,035 squash operations with
production valued at $288 million.
These facilities are considered to be
small if their annual receipts are not
more than $750,000. Over 98.6 percent
of these operations (10,883) are
considered to be small while the rest

(152) are considered large. Based on
share of acreage (nearly 60 percent of
the total), the small operations had
combined annual cash receipts of about
$168 million and an average income of
about $15,500, while the large
operations had combined sales of about
$120 million with an average income of
about $787,900. As shown in table 3, the
impact of potential squash imports on
U.S. producers as a result of this rule
will be small. The decrease in producer
welfare per small entity is less than $47,
or about 0.30 percent of average annual
sales of small entities, when we assume
1,000 MT of squash are exported to the
United States from Zambia (272 times
Zambia’s projected annual exports).

TABLE 3—ECONOMIC IMPACT OF POTENTIAL SQUASH IMPORTS FROM ZAMBIA ON U.S. SMALL ENTITIES, ASSUMING
ANNUAL EXPORTS OF 1,000 MT TO THE UNITED STATES, 2006 DOLLARS

Total decline in producer welfare 1
Decrease in welfare incurred by small entities 2
Average decrease per acre, small entities 3
Average decrease per small entity 4

Average decrease as percentage of average sales, small entities 5

—$867,890
—$506,850
-$12.18
—$46.50

—0.30 percent

1From table 2.

2Change in producer welfare multiplied by 58.4 percent, the percentage of total acreage planted by producers with annual revenues of not
more than $750,000, that is, small entities. We assume that the change in producer welfare would be proportional to acreage share.

3Decrease in producer welfare for small entities divided by 41,619, the number of acres planted by small entities.

4 Average decrease per acre multiplied by 3.82, the average number of acres per small entity.

5 Average decrease per small entity divided by $15,500, the average annual revenue per small entity.

Again, table 3 considers a level of
importation that is 272 times the
projected imports of baby squash and
baby courgettes; at expected levels of
importation, the expected economic
impacts would be even smaller. In
addition, this analysis assumes that
gains to Zambian exporters do not come
at the expense of any exporting
countries; if any displacement occurs,
the impact of the rule would be reduced
further.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

6 SBA, Small business size standards matched to
the North American Industry Classification System

Executive Order 12988

This final rule allows baby squash
and baby courgettes to be imported into
the United States from Zambia. State
and local laws and regulations regarding
baby squash and baby courgettes
imported under this rule will be
preempted while the fruit is in foreign
commerce. Fresh vegetables are
generally imported for immediate
distribution and sale to the consuming
public, and remain in foreign commerce
until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. No retroactive
effect will be given to this rule, and this
rule will not require administrative

2002, effective October 2007 (http://www.sba.gov/
size/sizetable2002.html).

proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0347.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
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provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

m Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

m 2. Anew §319.56-48 is added to read
as follows:

§319.56-48 Conditions governing the
entry of baby squash and baby courgettes
from Zambia.

Baby squash (Curcurbita maxima
Duchesne) and baby courgettes (C. pepo.
L.) measuring 10 to 25 millimeters (0.39
to 0.98 inches) in diameter and 60 to
105 millimeters (2.36 to 4.13 inches) in
length may be imported into the
continental United States from Zambia
only under the conditions described in
this section. These conditions are
designed to prevent the introduction of
the following quarantine pests:
Aulacaspis tubercularis, Dacus
bivitattus, Dacus ciliatus, Dacus
frontalis, Dacus lounsburyii, Dacus
punctatifrons, Dacus vertebratus,
Diaphania indica, Helicoverpa
armigera, and Spodoptera littoralis.

(a) Approved greenhouses. The baby
squash and baby courgettes must be
grown in Zambia in insect-proof, pest-
free greenhouses approved jointly by the
Zambian national plant protection
organization (NPPO) and APHIS.

(1) The greenhouses must be
equipped with double self-closing
doors.

(2) Any vents or openings in the
greenhouses (other than the double self-
closing doors) must be covered with 1.6
mm screening in order to prevent the
entry of pests into the greenhouse.

(3) The greenhouses must be
inspected periodically by the Zambian
NPPO or its approved designee to
ensure that sanitary procedures are
employed to exclude plant pests and

diseases and to verify that the screening
is intact.

(4) The greenhouses also must be
inspected monthly for the quarantine
pests listed in the introductory text of
this section by the Zambian NPPO or its
approved designee, beginning 2 months
before harvest and continuing for the
duration of the harvest. APHIS must be
allowed to inspect or monitor the
greenhouses during this period as well.
If, during these inspections, any of the
quarantine pests listed in the
introductory text of this section is found
inside the greenhouse, the Zambian
NPPO will immediately prohibit that
greenhouse from exporting baby squash
or baby courgettes to the United States
and notify APHIS of the action. The
prohibition will remain in effect until
the Zambian NPPO and APHIS agree
that the risk has been mitigated.

(b) Trapping for Dacus spp. fruit flies.
Trapping for Dacus bivitattus, Dacus
ciliatus, Dacus frontalis, Dacus
lounsburyii, Dacus punctatifrons, and
Dacus vertebratus (referred to in
paragraph (b) of this section,
collectively, as Dacus spp. fruit flies) is
required both inside and outside the
greenhouse. Trapping must be
conducted beginning 2 months before
harvest and continue for the duration of
the harvest.

(1) Inside the greenhouse. Approved
fruit fly traps with an approved protein
bait must be placed inside the
greenhouses at a density of four traps
per hectare, with a minimum of at least
two traps per greenhouse. The traps
must be serviced at least once every 7
days. If a Dacus spp. fruit fly is found
in a trap inside the greenhouse, the
Zambian NPPO will immediately
prohibit that greenhouse from exporting
baby squash or baby courgettes to the
United States and notify APHIS of the
action. The prohibition will remain in
effect until the Zambian NPPO and
APHIS agree that the risk has been
mitigated.

(2) Outside the greenhouse. (i)
Approved fruit fly traps with an
approved protein bait must be placed
inside a buffer area 500 meters wide
around the greenhouse at a density of 1
trap per 10 hectares, with a total of at
least 10 traps. At least one of these traps
must be placed near the greenhouse.
These traps must be serviced at least
once every 7 days.

(ii) No shade trees are permitted
within 10 meters of the entry door of the
greenhouse, and no fruit fly host plants
are permitted within 50 meters of the
entry door of the greenhouse. While
trapping is being conducted, no fruit fly
host material (such as fruit) may be
brought into the greenhouse or be

discarded within 50 meters of the entry
door of the greenhouse. Ground
applications of an approved protein bait
spray for the Dacus spp. fruit flies must
be used on all shade trees and host
plants within 200 meters surrounding
the greenhouse every 6 to 10 days
starting at least 30 days before and
during harvest.

(iii) Dacus spp. fruit fly prevalence
levels lower than 0.7 flies per trap per
week (F/T/W) must be maintained
outside the greenhouse for the duration
of the trapping. If the F/T/W is 0.7 or
greater outside the greenhouse, the
Zambian NPPO will immediately
prohibit that greenhouse from exporting
baby squash or baby courgettes to the
United States and notify APHIS of the
action. The prohibition will remain in
effect until the Zambian NPPO and
APHIS agree that the risk has been
mitigated.

(3) Records and monitoring. The
Zambian NPPO or its approved designee
must maintain records of trap
placement, trap servicing, and any
Dacus spp. captures. The Zambian
NPPO must maintain an APHIS-
approved quality control program to
audit the trapping program. APHIS must
be given access to review 1 year’s worth
of trapping data for any approved
greenhouse upon request.

(c) Packinghouse procedures. Baby
squash and baby courgettes must be
packed within 24 hours of harvest in a
pest-exclusionary packinghouse. No
shade trees are permitted within 10
meters of the entry door of the
packinghouse, and no fruit fly host
plants are permitted within 50 meters of
the entry door of the packinghouse. In
addition, during packing, no fruit fly
host material other than the baby squash
and baby courgettes may be brought into
the packinghouse, and no fruit fly host
material may be discarded within 50
meters of the entry door of the
packinghouse. The baby squash or baby
courgettes must be safeguarded by a
pest-proof screen or plastic tarpaulin
while in transit to the packinghouse and
while awaiting packing. The baby
squash or baby courgettes must be
packed in insect-proof cartons for
shipment to the United States. These
cartons must be labeled with the
identity of the greenhouse. While
packing the baby squash or baby
courgettes for export to the United
States, the packinghouse may only
accept baby squash or baby courgettes
from approved greenhouses. These
safeguards must remain intact until the
arrival of the baby squash or baby
courgettes in the United States. If the
safeguards do not remain intact, the
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consignment will not be allowed to
enter the United States.

(d) Commercial consignments. Baby
squash and baby courgettes from
Zambia may be imported in commercial
consignments only.

(e) Phytosanitary certificate. Each
consignment of baby squash and baby
courgettes must be accompanied by a
phytosanitary certificate of inspection
issued by the Zambian NPPO with an
additional declaration reading as
follows: “These baby squash or baby
courgettes were produced in accordance
with 7 CFR 319.56—48.”

(Approved by the Office of Management and
Budget under control number 0579-0347)

Done in Washington, DC, this 12th day of
December 2008.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E8-30080 Filed 12—17-08; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 400, 407, and 457

RIN 0563—-AB73

General Administrative Regulations;
Administrative Remedies for Non-
Compliance

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes the General
Administrative Regulations;
Administrative Remedies for Non-
Compliance to add additional
administrative remedies that are
available as a result of the enactment of
section 515(h) of the Federal Crop
Insurance Act (Act) (7 U.S.C. 1515(h)),
make such other changes as are
necessary to implement the provisions
of section 515(h) of the Act, and to
clarify existing administrative remedies.

DATES: Effective Date: This rule is
effective January 20, 2009.

FOR FURTHER INFORMATION CONTACT: For
further information, contact Cynthia
Simpson, Director, Appeals, Litigation
and Legal Liaison Staff, Risk
Management Agency, United States
Department of Agriculture, 1400
Independence Avenue, SW., Room
4619, Stop 0806, Washington, DC
20250, telephone (202) 720-0642.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

The Office of Management and budget
(OMB) has determined that this rule is
non-significant for the purposes of
Executive Order 12866 and, therefore, it
has not been reviewed by OMB.

Paperwork Reduction Act of 1995

This rule does not constitute a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act of 2002, to
promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. All similarly situated
participants are required to comply with
the same standard of conduct contained
in the Act, the regulations published at
7 CFR chapter IV, the crop policies, and
the applicable procedures. For example,
any producer, whether growing 10 acres
or 10,000 acres, submits the same
documentation for insurance and for a
claim. All agents, whether selling and
servicing five policies or a hundred and
five policies, are required to perform the

same tasks for each. The consequences
for failure to comply with the standards
of conduct are also the same for all
participants and other persons
regardless of the size of their business.
A Regulatory Flexibility Analysis has
not been prepared since this regulation
does not have a significant impact on a
substantial number of small entities,
and, therefore, this regulation is exempt
from the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988 on civil justice reform. The
provisions of this rule will not have a
retroactive effect. The provisions of this
rule will preempt State and local laws
to the extent such State and local laws
are inconsistent herewith.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, and safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

This rule finalizes changes made to 7
CFR part 400, subpart R, Administrative
Remedies for Non-Compliance that was
published by FCIC on May 18, 2007, as
a notice of proposed rulemaking in the
Federal Register at 72 FR 27981-27988.
In the Administrative Remedies for
Non-Compliance, FCIC proposed to
include provisions in its regulation that
were enacted with the passage of the
Agricultural Rick Protection Act of 2000
(ARPA). Through the enactment of
section 515(h) of the Act in ARPA,
Congress significantly strengthened
FCIC’s ability to combat fraud, waste
and abuse by establishing a strong
system of administrative actions that are
now applicable to all participants in the
Federal crop insurance program.

Now, producers, agents, loss
adjusters, insurance providers and their
employees and contractors, and any



Federal Register/Vol. 73,

No. 244 /Thursday, December 18, 2008/Rules and Regulations

76869

other persons who willfully and
intentionally provide any false or
inaccurate information to FCIC or to an
approved insurance provider with
respect to a policy or plan of insurance
or willfully and intentionally failed to
comply with a requirement of FCIC are
subject to remedial administrative
remedies. In addition to disqualification
from participating in the Federal crop
insurance program, producers will be
disqualified from receiving benefits
under other various United States
Department of Agriculture programs. In
addition, civil fines have been
increased. Now a civil fine can be
imposed for each violation and the civil
fine is the greater of $10,000 or the
amount of pecuniary gain obtained as a
result of the false or inaccurate
information provided or the
noncompliance with a requirement of
FCIC.

The public was afforded 30 days to
submit written comments after the
regulation was published in the Federal
Register. A total of 128 comments were
received from 17 commenters. The
commenters were seven insurance
services organizations, one grower
association, four insurance providers,
two law firms, one public citizen, one
agent, and one government employee.
The comments received and FCIC’s
responses are as follows:

Comment: One commenter stated that
FCIC has taken significant actions since
the implementation of the Act in 2000
to reduce fraud, waste and abuse of the
crop insurance program. The
commenter strongly supports FCIC’s
efforts to combat waste, abuse and fraud
in FCIC programs and believes that
those who knowingly and willfully
abuse the program must be punished.

Response: FCIC will continue to take
such actions as are necessary to improve
program integrity.

Length of Comment Period

Comment: Several commenters stated
that the thirty-day comment period was
inadequate. The commenters asked that
the comment period be extended by
sixty days because of the serious nature
of the proposed rule and in order for
other affected individuals to comment
and to fully understand the legal
exposure they could face under the
proposed rule.

Response: FCIC usually gives 30 or 60
day comment period depending on the
rule. Because this rule is implementing
a law that has been in effect since June
2000, FCIC made the decision not to
extend the comment period.

Section 400.451 General

Comment: A commenter stated that
“waste” and ““abuse’” are neither
offenses defined by statute or regulation
and that FCIC never has defined in a
regulation, contract, policy, or
procedure, the conduct or actions that
constitute “‘waste” and ““abuse.” The
commenter asked that FCIC define
“waste” and ‘““abuse.”

Response: Combating fraud, waste
and abuse are the obligation of all
Government agencies. The imposition of
these sanctions is one means to combat
fraud, waste and abuse. However, there
are numerous other actions taken by
FCIC to combat fraud, waste and abuse.
However, in the context of this rule,
fraud, waste and abuse are not grounds
for the imposition of sanctions.
Sanctions are imposed for violations of
section 515(h) of the Act and other
relevant statutory provisions. The terms
fraud, waste and abuse are not used
except in the context of a policy
statement. Therefore, inclusion of
separate definitions may confuse
persons into believing that sanctions
can be imposed for allegations of fraud,
waste and abuse. This is supported by
many of the following comments which
suggest that fraud must be proven before
a sanction under section 515(h) of the
Act can be imposed. No change has
been made.

Comment: A commenter stated that a
person may abuse the crop insurance
program without providing false
information or violating FCIC
procedures.

Response: The crop insurance
program may still be abused by a person
without providing false information or
violating FCIC procedures. Abuse can
occur in any number of ways and FCIC
continuously reviews the program to
tighten program requirements to prevent
other types of abuse. However, this rule
is intended to preclude the specific
abuses associated with the providing of
false or inaccurate information and
failure to comply with a requirement of
FCIC.

Comment: A commenter stated
§400.451(b) is overbroad as it expands
the rule to persons outside of the crop
insurance program. For example, an
accountant knowingly falsifies an
insured’s Schedule F and an insurance
provider overpays on an Adjusted Gross
Revenue claim based on that Schedule
F, the commenter asked whether the
accountant is subject to the sanctions of
§400.454. The commenter asked that
FCIC precisely identify the persons to be
covered by subpart R.

Response: Section 515(h) of the Act
specifically refers to a producer, agent,

loss adjuster, insurance provider or
“other person” that intentionally
provides false or inaccurate information
to FCIC or to an approved insurance
provider with respect to a policy. In the
example given, an accountant who
knowingly provides false information
on a Schedule F may be subject to
sanction under § 400.454. However,
unless the accountant is otherwise
participating in the crop insurance
program, disqualification would not be
applicable. However, the accountant
could be subject to civil fines. Section
515(h) of the Act was intended to
sanction anyone who willfully and
intentionally provides false or
inaccurate information, not just direct
participants. Therefore, its scope could
encompass any person. For example, an
elevator operator who provides false
weight receipts or the seed dealer who
falsifies a sales receipt would also be
subject to sanctions under section
515(h) of the Act.

Comment: A commenter stated that by
making the proposed rule applicable to
“any other persons who may provide
information to a program participant,”
the FCIC was improperly expanding the
scope of persons subject to
administrative sanctions beyond what is
authorized in the Act. In addition, the
phrase, “any other persons who may
provide information” was imprecise
and, therefore, subject to ambiguous
construction.

Response: As stated above, section
515(h) of the Act authorizes the scope
of the sanction to apply to other than
just producers, agents, loss adjusters or
insurance providers. Congress expressly
refers to “other persons.” Therefore, the
scope of this rule is authorized and can
apply to virtually anyone who may
provide information that is false or
inaccurate. Therefore, there is no
ambiguity. However, as stated above,
persons who may not be participating in
the crop insurance program or other
United States Department of Agriculture
(USDA) programs would likely be
subject to civil fines instead of
disqualification.

Comment: A commenter is concerned
that the proposed rule exposes too many
innocent persons to the threat of civil
fines and sanctions without focusing on
the real wrong-doers. The rule proposes
to cover a vast number of ““participants
in the federal crop insurance program”
as well as any other persons who may
provide information to a program
participant. In addition, the definitions
of affiliate, participant, person, and
principal are broad and far reaching and
may subject innocent persons to the
threat of civil fines and sanctions. The
commenter recommends these
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definitions exclude those not actively
involved in the submission, purchase or
receipt of benefits of crop insurance
policies.

Response: In order to be subject to the
sanctions under section 515(h) of the
Act, FCIC must be able to prove that the
person willfully and intentionally
provided false or inaccurate information
or willfully and intentionally failed to
comply with a requirement of FCIC.
Therefore, it is not possible for the
sanctions to be imposed on innocent
persons. Further, the standards for the
imputing of improper conduct are the
same as that applied in debarments and
ensures that only those persons
responsible for the violation are
sanctioned. As an additional check and
balance, persons have the right to
contest any sanction before it is
imposed before an Administrative Law
Judge. This will ensure that the burden
of proof has been met.

Comment: Several commenters stated
that the proposed rule made the rule
retroactive in effect. In the preamble,
FCIC states, ““the provisions of this rule
will not have a retroactive effect.”
However, the proposed rule at
§400.451(d) states that the ‘“‘failure to
comply with a requirement” is
applicable as of the date the proposed
rule become effective. But, the rule with
respect to a false or inaccurate statement
is applicable to any act or omission
occurring after June 20, 2000. The rule
and FCIC’s explanation of it are
inconsistent as to its retroactivity.
Because Congress did not grant FCIC the
authority to promulgate retroactive
rules, they can only be applied
prospectively. To impose penalties for
past conduct is improper and unlawful.
Because it is unclear as to its
retroactivity, the rule violates Executive
Order 12988. The proposed rule should
be changed so that the regulation clearly
has no retroactive effect. The
commenters asked that the rule become
effective on the date rule becomes final.

Response: FCIC has clarified when the
provisions of this rule become effective.
There is confusion because section
515(h) of the Act, which contains the
sanction provisions applicable to false
or inaccurate information that are the
subject of this rule, have been in effect
since June 2000. Further, since that
date, those statutory provisions have
been used to impose sanctions against
persons that have provided false or
inaccurate information after June 2000
because the statutory provisions were
not in conflict with the regulation
sanction provisions that existed during
that time. Therefore, false or inaccurate
information provided between June 20,
2000, and the date this rule becomes

effective will continue to be processed
under section 515(h) of the Act and the
regulations in effect prior to the date
this rule becomes effective. For false or
inaccurate information provided after
the date this rule is effective will be
processed under this rule.

Section 400.452 Definitions

A. In General

Comment: A commenter stated that
the proposed rule expanded the
definition of “person”” and added 17
more definitions which apply only to
this subpart. FCIC does not describe the
sources of many of the definitions.

Response: FCIC expanded §400.452
to include terms used in the proposed
rule. Most of the definitions will refer to
terms and definitions contained in other
regulations, such as the Common Crop
Insurance Policy Basic Provisions to
ensure consistency. With respect to the
other definitions, FCIC has defined the
terms in such a manner as to achieve the
purpose of this rule. The rulemaking
procedures do not require that
administrative agencies document the
source of all of its information.

Comment: Several commenters make
statements regarding removing (1) vague
and ambiguous language, and (2)
defining terms FCIC normally or
routinely uses but has failed to define,
such as “benefit,” “fraud,” “waste and
abuse,” “wrongdoing,” and ‘“‘knows or
has reason to know.” A commenter
stated that the word “‘benefit” is used in
the regulation but not defined. The
proposed rule suggests benefit is not
limited to monetary gains. The
commenters also stated that if FCIC
intends to impose sanctions for persons
engaged in “waste and abuse,” the terms
must be adequately defined to provide
notice of the prohibited conduct. One
commenter also stated that FCIC should
add the definition of “knows or has
reason to know” contained in 7 CFR
1.302(0) to the proposed rule and make
conforming changes to the balance of
the proposed rule consistent with the
text of this added definition.

Response: FCIC has revised the rule to
add definitions of “benefit,” and
“knows or has reason to know.”
“Benefit” is defined as any advantage,
preference, privilege or favorable
consideration a person receives from
another person in exchange for certain
acts or considerations. A benefit may be
monetary or non-monetary. The
definition of “knows or should have
known” will be the same as that
contained in 7 CFR 1.302(0). Further,
this rule does not sanction persons for
“fraud, waste or abuse.” This rule
imposes sanctions for violations of

section 515(h) of the Act and other
statutory provisions. To the extent that
such statutory provision includes some
elements of fraud, waste and abuse, the
prohibited conduct will be specified
therein.

B. Revisions to Specific Definitions
1. Affiliate

Comment: A commenter stated that
FCIC’s definition of “affiliate” is
inconsistent with the Standard
Reinsurance Agreement’s (SRA)
definition of ““affiliate.” The commenter
stated that the definition should be
amended to mirror the SRA’s focus on
the control of management of the book
of business.

Response: While the narrower
definition is appropriate for the SRA,
such a narrow definition is not
appropriate for this rule, which is
intended to determine who a person is
for the purposes of this rule. Under the
definition of “person’ affiliates are also
considered as part of the person if the
requirements are met. The main reason
for defining the term “affiliate” in this
rule is to put everyone on notice that the
term may be used differently in this rule
than it is in other rules or agreements.
No change has been made.

Comment: A commenter stated that
the definition of “affiliate” is broad and
ambiguous because it uses the term
““same or similar management” when
describing a presumably affiliated
business entity. The commenter
suggested that the ambiguity can be
cured by using either the accepted
definition under federal banking and
securities law or alternatively by
substituting the term “‘identical or
substantially identical management” for
‘““same or similar management.”

Response: The definition was
obtained from the definition of
“affiliate” in USDA’s suspension and
debarment regulations published at 7
CFR part 3017. Since a disqualification
has a similar effect to a debarment, it
was determined that the treatment of
affiliates and the definition should be
the same for both remedial sanctions.
No change has been made.

2. Participant

Comment: A commenter stated that
the definition of “participant” was
unduly broad in that it contained no
materiality or other threshold test for
determining the extent of benefit that
makes a person a participant. As
written, someone who does not have a
substantial beneficial interest for
purposes of the crop insurance policy
could be subject to a sanction.

Response: Any person, regardless of
his interest for purposes of the crop
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insurance policy, who willfully and
intentionally makes a false statement or
fails to comply with a requirement of
FCIC, may be subject to sanction. As
stated above, such person may have no
connection to the crop insurance
program other than to provide certain
information that is then provided to
FCIC or the insurance provider. If such
person willfully and intentionally
provides false or inaccurate information,
such person can be subject to the
sanctions provided in this rule even if
they derive no benefit from the crop
insurance program. Materiality does not
require monetary damages. The false
information can be material if it
adversely affects program integrity,
including damage to the program’s
reputation. Since the gravity must be
considered in determining whether to
impose a sanction, FCIC has revised the
provision to include a materiality
requirement and added a definition of
“material.”

Comment: A commenter suggested
that a materiality test, percent interest or
monetary level of benefit be used as a
threshold for defining “participant.”

Response: As stated above, materiality
does not require monetary damages or
benefits. The false information can be
material if it adversely affects program
integrity, including damage to its
reputation. Further, FCIC has revised
the provisions to include a materiality
requirement when the gravity of the
violation is taken into consideration and
defined the term “material.”

3. Preponderance of the Evidence

Comment: A commenter stated that
intentional, willful conduct and fraud
are subject to special rules regarding
proof in civil litigation. Fraud requires
“clear and convincing proof to establish
liability.” This is a higher standard than
that required under the proposed rule
by a preponderance of the evidence.
Because fraud connotes intentional
misconduct the party charging that
conduct is required to prove it to a
greater certainty. The commenter stated
further that it is improper to reduce the
burden of proof by the government
when alleging fraud. No justification has
been given that alters longstanding rules
applicable to civil litigation.
Furthermore, intentional and willful
acts should be defined to make clear
that the person knew the falsity of the
statement when made and intended that
FCIC act on the basis of the intentional
and willful misstatements. Intent and
willfulness also must be established by
clear and convincing evidence.

Response: Section 515(h) of the Act
does not require a showing of fraud. The
standard is whether a person willfully

and intentionally provided false or
inaccurate information. The standard of
proof was derived from USDA’s
suspension and debarment regulations
because of the similarity of the effects of
disqualification and debarment. Further,
debarment must also show evidence of
willfulness and knowingly, which is
similar to the standards contained in
section 515(h) of the Act. The causes for
debarment need only be established by
a preponderance of the evidence. In
addition, this is not a civil litigation.
This is an administrative action taken to
protect the integrity of the program and
misuse of taxpayer dollars. Further, this
has been the standard of proof that has
been applied since the application of
these sanctions in 1993. Section 515(h)
of the Act does not contain any
requirement that the person who
provides the false information intended
for FCIC to rely on such information.
FCIC does not have to prove fraud. FCIC
only needs to prove that a person
willfully and intentionally provided
false or inaccurate information or failed
to comply with a requirement of FCIC.

Comment: A commenter stated that
the definition of “preponderance of the
evidence” needs to be revised or
clarified to clearly state that FCIC has
the burden of proof to produce evidence
to meet its preponderance of the
evidence.

Response: FCIC has revised
§400.454(a) to clarify that FCIC bears
the burden of proving that the person
willfully and intentionally provided
false or inaccurate information or failed
to comply with a requirement of FCIC.

4. Principal

Comment: A commenter stated that
the definition of “principal” was broad,
and includes persons whom the law
does not recognize as a principal. In
addition, while the concept of “control”
is defined by case law, the concept of
“critical influence” is not.
Theoretically, a data processor has
“critical influence” because the
incorrect entry of data may have a
significant impact on liability. The
commenter asked whether FCIC
contends that such persons are
“principals” under the rule. The
commenter also questioned who is a
“key employee” and what are the
indicia of a “key employee.”” The
commenter asked who will determine
whether an employee is a “key
employee”’—the insurance provider or
FCIC?

Response: The definition of principal
has been broadened in this rule because
insurance providers have routinely
delegated many of their obligations and
responsibilities to persons who would

not normally have the ability to direct
the activities of the business. The
definition of “principal” is intended to
encompass such persons who may not
have the title, but who have functional
influence or control over some activities
of the insurance provider. This
delegation is not unique to the
insurance providers. Insureds may also
delegate their obligations to other
persons, such as farm managers. The use
of the term “’key employee” is intended
to be a catch-all term for employees that
have primary management or
supervisory responsibilities or have the
ability to direct activities or make
decisions regarding the crop insurance
program. FCIC would initially decide
whether an employee is a key employee
based upon the person’s responsibilities
in the entity when determining whether
to file a complaint. However, it would
be an Administrative Law Judge that
will ultimately decide whether the
employee is subject to sanction under
this rule.

Comment: A commenter said that the
definition of “principal” was broad and
ambiguous. This problem is magnified
by the use of “key employee” (an
undefined term with no commonly
accepted legal understanding) and
“critical influence on or substantive
control over the activities of the entity”
(also undefined and not susceptible to
common legal interpretations from other
bodies of law). The commenter
suggested that FCIC could cure the
ambiguity to defining “principal” by
citing position names commonly used
in business and limiting the scope of the
definition to only certain functions with
the organization. The commenter
suggested the following definition for
“principal”’: “A person who is an
officer, director, owner or partner
within an entity with primary
management or supervisory
responsibilities over the entity’s Federal
crop insurance activities.”

Response: FCIC is attempting to avoid
being locked into titles because they do
not fit all the business entities that can
be involved directly or indirectly with
the crop insurance program. This is why
the term “key employee’” has been
added. This definition is trying to
identify those persons who perform or
exert some type of management or
control or decision making over at least
some activities related to the crop
insurance program. Those are the
persons who will be treated as
principals. Given the practice of
delegation that occurs in the insurance
and farming industries, the definition
would be too limiting to name the
specific titles.
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5. Requirement of FCIC

Comment: Several commenters stated
that the definition of “requirement of
FCIC” is overly board, ambiguous, and
vague. As written, the rule could
include informal communications, such
as e-mails, from RMA personnel writing
without actual approval by supervisory
or managerial personnel with the
agency. The definition does not define
the form in which the written
communication must take. Thus, a
requirement of FCIC could take the form
of any writing, including an e-mail. The
commenter asked what types of
communications are included in “other
written communications.”

Response: FCIC has revised the
definition to specify that requirements
will be contained in formal
communications such as regulations,
procedures, policy provisions,
reinsurance agreements, memorandums,
bulletins, handbooks, manuals, findings,
directives or letters signed or issued by
persons who have been provided the
authority to issue such communications
on behalf of FCIC. The definition is also
revised to clarify that e-mails are not
formal communications although they
can be used to transmit formal
communications.

Comment: Several commenters stated
that the definition of “Requirement of
FCIC” does not specify from whom
within the FCIC the written
communication may come. The written
communication could come from any
FCIC employee, regardless of status or
level, to anyone associated with the
insurance provider.

Response: As stated above, the
provision as been revised to specify that
written communications that will
qualify as a “requirement of FCIC” will
be originated by a FCIC employee that
has been delegated the authority to issue
such communications on behalf of FCIC.
The current delegations are found at
http://www.rma.usda.gov/news/
managers/2000/PDF/mgr-00-016-1.pdyf,
http://www.rma.usda.gov/news/
managers/2000/PDF/mgr-00-016-2.pdyf,
http://www.rma.usda.gov/news/
managers/2000/PDF/mgr-00-016-3.pdyf,
and these delegations include
documents that would qualify as
“requirements of FCIC.” To the extent
that other persons may also receive
delegated authority, other bulletins
containing such delegation will be
issued.

Comment: A commenter stated that
no “other written communication from
FCIC” should qualify as a “Requirement
of FCIC” unless FCIC has sent the
communication to the insurance
provider’s designated recipients. The

commenter pointed out that the SRA, in
Appendix II, paragraph 6, requires each
insurance provider to designate persons
with authority to receive written
communications from FCIC.

Response: To the extent that the
“requirement of FCIC” is in the form of
letters and other individual
communications, such documents will
be provided to the designated recipients
of the insurance providers. However,
documents such as regulations,
procedures, bulletins, reinsurance
agreements, etc. may also be considered
requirements of FCIC under certain
circumstances. Such documents will
continue to be released in the customary
manner.

Comment: A commenter suggested the
phrase “other written communications
from FCIC” be removed or at least
restricted to require that the FCIC
official sending the “other written
communication” have express authority
to send the communication and require
that the communication be sent to the
insurance provider’s designee for the
specifically stated type of
communication.

Response: As stated above, FCIC has
previously delegated persons to provide
written communication on behalf of
FCIC. FCIC will issue other bulletins if
other persons will be delegated this
authority. Further, as stated above, to
the extent that such communication is
a letter or other such individual
communication, such communication
will be sent to the insurance provider’s
designee. However, all other
communications will be released in the
customary manner.

Comment: One commenter questioned
whether the Common Crop Insurance
Policy falls within the definition of
requirement of FCIC. The commenter
asked if the Common Crop Insurance
Policy is a requirement of FCIC only for
agents, adjusters, and producers because
the SRA’s remedy applies only to
insurance providers. This same
conundrum exists for various
handbooks and manuals.

Response: As stated in the rule,
documents such as the Common Crop
Insurance Policy are considered a
requirement of FCIC unless such
documents contain their own sanctions
for violations. Further, even if such
documents contain sanctions, they may
still be considered a requirement of
FCIC if there are multiple violations of
the same provision or multiple
violations of different provisions. FCIC
has clarified that the remedial sanction
is in addition to any other remedy
contained in such document. The
requirement of FCIC will only apply the
persons to whom the document applies.

For example, all regulations, including
the Common Crop Insurance Policy, are
applicable to insurance providers,
agents, loss adjusters, and producers.
However, the SRA is only applicable to
insurance providers. The question will
be whether the person is legally
obligated to comply with the document
through the force of law or contract.

Comment: One commenter asked: (1)
Who is the arbiter of whether the
“breach rises to the level where
remedial action is appropriate;” (2)
what standard is used to make a
determination that a breach occurred
under ‘“‘requirement of FCIC;” and (3)
whether materiality of the breach or
injury to FCIC is a consideration for
“requirement of FCIC.”

Response: FCIC will initially
determine whether a breach rises to the
level where remedial action should be
taken when it issues the complaint.
However, persons have the ability to
contest any proposed sanction before an
Administrative Law Judge, who will be
the ultimate arbiter. Further, as stated
above, the rule states the standards
applicable. For a document that has its
own remedy for a violation, such
document will only be considered a
requirement of FCIC when there are
multiple violations of the same or
different provisions. If the document is
directed to a specific person or group of
persons, or does not contain a remedy
for a violation, and requires such person
or persons to take or cease from taking
a specific action, the document is
considered a requirement of FCIC. As
stated above, FCIC has revised the
provisions to include materiality, which
applies to both false or inaccurate
statements and failing to comply with a
requirement of FCIC. However, as stated
above materiality does not require
monetary damages. The false
information or the failure to comply can
be material if it adversely affects
program integrity, including damage to
the crop insurance program’s
reputation.

Comment: One commenter stated that
definition of “‘requirement of FCIC”
states that a breach will not be
considered a requirement of FCIC unless
the breach rises to the level where
remedial action is appropriate. The
proposed rule imposes a subjective
standard of reviewing conduct. The
commenter asked at what level does
conduct rise to ““the level where
remedial action is appropriate.”

Response: The rule makes it clear that
when the communication has its own
remedy there must be multiple
violations before the conduct arises to
the level where remedial action, in
addition to the remedy contained in the
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communication, is necessary. With
respect to other communications, there
is a subjective element. However, as
stated above, the gravity of the violation
must be taken into consideration when
determining whether to impose a
sanction, which would include whether
conduct arises to the level where
remedial action is appropriate. In
addition, the ultimate decision maker
regarding whether the conduct arises to
the level where remedial action is
necessary will be the Administrative
Law Judge. For the purpose of clarity,
FCIC has used the term “violation” in
place of “breach” because breach may
mistakenly imply that the definition
only applies to contracts or agreements
when the definition clearly refers to
other types of documents.

Comment: A few commenters stated
that the definition of “requirement of
FCIC” includes not only regulations and
policy provision, but also procedures
and other written communications from
FCIC. The proposed rule does not
address the potential conflicting nature
of these requirements. It also imposes
the same sanctions for violating non-
binding informal procedures and
communications as for violating binding
rules and regulations. Neither the law
nor the Administrative Procedures Act
gives the same type of formality,
equality or deference to these types of
agency decisions.

Response: To the extent that there is
a conflict between the regulations,
policy provisions, and procedures, the
regulations resolve such conflict in the
order of priority. To the extent that
other written communications may be
in conflict, any provision that has the
force of law, such as statutory or
regulatory provisions, would take
precedence. Further, neither the Act nor
the Administrative Procedures Act
precludes the use of any particular form
of communication to impose
requirements on a person. If FCIC has
the authority to require that certain
action be done or ceased, the Act
provides the authority to provide
sanctions for non-compliance. The
nature of the crop insurance program
makes it impractical to put all
requirements in regulations or
reinsurance agreements. Circumstances
may arise during the year that requires
immediate action and FCIC must have
the means to ensure such action is
taken. In determining whether to
impose a sanction, FCIC must look at
the nature of the violation. If the person
fails to take a specific action required by
FCIC or FCIC mandates that it cease a
specific action, it does not matter the
form of the communication. The person
is required to comply and failure to

comply can result in the imposition of
sanctions.

Comment: One commenter is
concerned that a person without access
to FCIC’s regulations, policies,
procedures or other written
communications and those who may
have misinterpreted those regulations,
policies and procedures, may be subject
to sanctions. The commenter stated that
the definition should include
regulations, policies, procedures or
other written communications the
person knew or should have known or
had received a specific notice of alleged
violation.

Response: As stated above, sanctions
can only be imposed for a violation of
requirement of FCIC if such requirement
is applicable to the person. If applicable,
the person should have notice of the
requirement. For example, bulletins are
not applicable to producers unless such
bulletin is provided to the producer or
directs the agent or insurance provider
to provide such bulletin to the producer.
In addition, the gravity of the violation
will be taken into consideration before
imposing any sanction. No change has
been made.

Comment: One commenter stated that,
as proposed, the FCIC has virtually
unlimited discretion in determining
what constitutes a ‘‘requirement.”
Insurance providers are often forced to
make on the spot interpretations of
ambiguous regulations without any
guidance from FCIC, only to have FCIC
later determine that the insurance
provider’s interpretation was incorrect.
Allowing FCIC to go one step further
and disqualify an insurance provider
because it disagrees with the insurance
provider’s interpretation of an
ambiguous “‘requirement,” is
unreasonable, unworkable, and unfair.

Response: FCIC does not disqualify an
insurance provider because it disagrees
with the FCIC. If FCIC determines that
an insurance provider has made an
incorrect interpretation, it would notify
the insurance provider of its
misinterpretation and request that any
actions taken based on the
misinterpretation be corrected. Sanction
would only be considered if the
insurance provider does not comply
with FCIC’s request. Further, if the
insurance provider believes that FCIC’s
interpretation is incorrect or that it does
not have the authority to require the
specific action, it can always appeal
FCIC’s action to the Civilian Board of
Contract Appeals. No sanction could be
imposed during this appeal process.

6. Violation

Comment: One commenter stated that
the definition of “violation” leaves far

too much room for interpretation as to
what constitutes a single violation and
what results in multiple violations. For
example, assume that a farmer submits
a single claim under his policy, but that
the claim involves three separate units
of insurance. The farmer submits three
false production worksheets in
connection with the one claim. The
commenter asked whether the farmer
committed one violation or three
violations.

Response: To be subject to a sanction,
the person must have willfully and
intentionally provided false or
inaccurate information. Each false or
inaccurate piece of information would
constitute a violation. Therefore, if in
the acreage report the producer falsely
reports the number of acres in the unit
and the share, this would be two
violations. In the example given, the
farmer has committed four violations.
The proposed rule defines violation as
“each act or omission” made by a
person that satisfies all required
elements for a sanction is a violation.
The farmer signed his name on three
separate production worksheets and one
claim, four times he “certified” the
information provided, to the best of his
knowledge to be true and complete;
when in fact, he knew the information
was false.

7. Willful and Intentional

Comment: One commenter stated that
“willful and intentional” acts should be
defined to make clear that the person
knew the falsity of the statement when
made and intended that FCIC act on that
misstatement.

Response: A “willful and intentional”
act is providing information by a person
who had “knowledge that the statement
was false or inaccurate at the time.” The
requirement that the person “intended
that FCIC act on that misstatement” is
an element of fraud. However, under
section 515(h) of the Act, to impose a
sanction, the person only needs to have
willfully and intentionally provided
false or inaccurate information. The
term ‘““fraud” is not found in section
515(h) of the Act and if Congress
wanted to require reliance by FCIC as an
element, it could have so required. No
change has been made.

Comment: One commenter stated that
the definition “Willful and intentional”
is incomplete and inaccurate as a
standard of proof for the conduct under
the proposed rule. Intent and
willfulness must be established by clear
and convincing evidence.

Response: The general standard of
proof in administrative cases is
preponderance of the evidence. This is
consistent with USDA’s suspension and
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debarment regulations, which serve a
similar purpose. Further, this has been
the standard of proof that has been
applied since the application of these
sanctions in 1993. No change has been
made.

Comment: One commenter stated that
FCIC should clearly require that scienter
must be proven with respect to willful
and intentional statements prosecuted
under the rule to ensure that
prosecutions are confined to fraudulent
statements or acts or omissions, rather
than non-malicious acts or omissions.

Response: In the definition of “willful
and intentional,” FCIC has included the
requirement that the person know that
the statement was false or inaccurate at
the time the statement was made or the
person know that the act or omission
was not in compliance with a
requirement of FCIC at the time the act
or omission occurred. Therefore,
sanctions will not be imposed for
innocent mistakes. However,
maliciousness is not a standard required
by the Act. FCIC has structured these
provisions to fully comply with the
requirements imposed in the Act. No
change has been made.

Comment: One commenter stated that
the definition of “willful and
intentional”” deviates from the common
law meaning of those terms, and
specifically nullifies a showing of
malicious intent, an element of common
law fraud. The commenter further states
that fraud is the very target of 7 U.S.C.
1515(h) and that FCIC may lack the
authority to expand the definition of
willful and intentional to include
conduct outside the common
understanding of fraud and to impute
knowledge from one individual to
another.

Response: Section 515(h) only
requires that the person willfully and
intentionally provide a false or
inaccurate statement or fail to comply
with a requirement of FCIC before a
sanction can be imposed. Section 515(h)
does not use the term “fraud” and that
term’s other connotations. FCIC has
studiously attempted to stay within the
requirements of the Act. To that end,
FCIC has used the common definitions
and common law to determine the
meaning of “willful and intentional.”
This rule contained the same meaning
as has been given the term since FCIC
began doing disqualifications after the
enactment of the Federal Crop Insurance
Reform Act of 1994. With respect to the
imputation of knowledge, FCIC has used
the Department’s debarment regulations
as guidance because the burdens and
consequences are similar.

Comment: One commenter stated that
for the definition of “willful and

intentional” FCIC does not specifically
define the words separately, and FCIC
does not state the source of this
definition. FCIC also excludes the
showing of malicious intent as
unnecessary. FCIC includes ‘‘the failure
to correct the false or inaccurate
statement when its nature becomes
known to the person who made it” and
includes acts of omission. These
additions force agents and agencies to
review information for past years, or
they may be subject to sanctions.

Response: Defining the words
separately would not change the
meaning or bring more clarity. The
terms will be given their common
meaning. The dictionary defines
“willful” as “intentional, or knowing, or
voluntary.” “Intentional” is defined as
“done purposely.” FCIC has also looked
to the body of established law regarding
the meaning of the terms for the
purposes of this rule. There is no
requirement in the Act for
maliciousness intent. The Act only
requires that a person willfully or
intentionally provide false or inaccurate
information. Therefore, requiring a
person to know the information was
false or misleading and electing to
provide it anyways satisfies the
common meaning of the terms. Further,
agents are not required to review
information for past years. Agents will
only be subject to sanctions if they knew
the information was false or inaccurate
at the time it was provided or if they
discover it later and they fail to do
anything about it. No change has been
made.

Comment: One commenter stated that
the definition of “Willful and
intentional” should be defined to make
clear that the actor knew the falsity of
the statement when made and intended
that FCIC act on the basis of the
intentional misstatements.

Response: As stated above, there is no
requirement that the person intended
FCIC to act on the false information in
section 515(h) of the Act. To be subject
to sanctions, the person only needs to
have willfully and intentionally
provided false or inaccurate information
to FCIC or an approved insurance
provider. Reliance of the misstatement
is an element of fraud, which as stated
above, is a term that is not found in
section 515(h) of the Act.

Comment: One commenter stated that
FCIC must establish a clear indication of
how intent will be established with
respect to demonstrating whether a
statement, act or omission is willful and
intentional. A false or inaccurate
statement or a noncompliant act or
omission alone does not rise to willful
and intentional and additional evidence

that clearly establishes that a person had
sufficient knowledge is necessary before
imposing sanctions.

Response: The definition of “willful
and intentional”” makes it clear that the
person must have knowledge of the
falseness or inaccuracy of the
information. Unless FCIC can establish
the person has such knowledge no
sanction under section 515(h) of the Act
can be imposed. Further, FCIC is not
alone in making these decisions. Any
person subject to a proposed sanction
has a right to contest the sanction before
an Administrative Law Judge. The
Administrative Law Judge will
determine whether FCIC has met its
burden before any sanction is imposed.

Comment: One commenter stated that
with no showing of intent coupled with
the provision that sanctions may be
imposed regardless of whether FCIC or
the insurance provider sustained
monetary losses places all parties in
jeopardy of severe punishment for
seemingly innocuous mistakes that may
have caused little to no harm.

Response: Sanctions cannot be
imposed for innocuous mistakes. There
must be evidence of willfulness and
intent. Further, the fact that no
monetary losses may occur does not
excuse the improper conduct. All false
or inaccurate statements have the
capacity to adversely affect program
integrity.

Comment: One commenter stated that
while the definition may be clear in
regards to willful, it is not clear from the
definition that there is actually a
requirement of intention at all. The
commenter suggested that the definition
should include knowledge of the
inaccuracy and that an intent, malicious
or otherwise be associated with the
inaccuracy. The definition should be
confined to “material”
misrepresentations or omissions.

Response: “Intentional” is defined as
“done purposely.” FCIC’s definition of
“willful and intentional” is consistent
with that definition in that it requires
the person to have provided the
information to FCIC or an approved
insurance provider even though the
person had knowledge that the
information was false or inaccurate at
the time that the statement was made
and still elected to provide the
information to FCIC or the approved
insurance provider. However, as stated
above materiality has been added to the
rule but it does not require monetary
damages.
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Section 400.454 Disqualification and
Civil Fines

A. In General

Comment: One commenter stated that
ARPA required that each policy or plan
of insurance to provide notice of the
sanctions that could be imposed under
ARPA for willfully and intentionally
providing false or inaccurate
information to FCIC or failing to comply
with a requirement of FCIC. FCIC has
failed to comply with 1515(h)(5).

Response: Section 27 of the Common
Crop Insurance Policy Basic Provisions
(Basic Provisions) (7 CFR 457.8) states
that if the producer, or someone
assisting the producer, has intentionally
concealed or misrepresented a material
fact, the producer could be subject to
the remedial sanctions in 7 CFR part
400, subpart R, which includes
disqualification and civil fines.
However, FCIC has revised this rule to
include more specific language in
section 27 of the Basic Provisions and
added a new section 22 to the Group
Risk Plan Common Policy (7 CFR 407.9)
(GRP policy).

B. Section 400.454(a)

Comment: One commenter has
concerns that FCIC is not providing
producers with the appropriate notice of
sanctions as stated under section
515(h)(5). The commenter stated that
section 454(a) lacks the required notice
to policyholders. Specifically, the
commenter stated that the proposed
language in section 454(a) does not
appear to provide producers the
required notice of the sanctions
available under 7 U.S.C. 1515(h)(3) as
required by 7 U.S.C. 1515(h)(5). That in
its present form section 454(a) does not
notify producers that they can be
disqualified for up to five years from
specific programs or that the potential
fine could be greater than $10,000.

Response: It is not the specific intent
of §400.454(a) to provide producers
notice of sanctions available under
section 515(h)(3) of the Act. It is
intended to provide all persons of the
possible consequences of willfully and
intentionally provided false or
inaccurate information or willfully and
intentionally failing to comply with a
requirement of FCIC. As stated above,
FCIC has revised the Basic Provisions
and the GRP policy to ensure that
producers receive the required notice.

Comment: Several commenters stated
that the decision to initiate
administrative sanctions should not rest
solely with the FCIC Manager, but that
it should require a determination by the
FCIC Board of Directors.

Response: Section 515(h) of the Act
confers the authority to impose
sanctions on the Secretary, who has
subsequently authorized the Manager of
FCIC to initiate the process when the
rule was originally promulgated in 1993
(58 FR 53110). Since this process has
been in place since 1993 and there have
not been any allegations that the
Manager has abused this authority, the
Secretary has elected to allow the
authority to initiate sanctions to remain
with the Manager of FCIC. In addition,
although the Manager initiates the
process, it is the Administrative Law
Judge that ultimately decides whether
there is sufficient evidence to impose a
sanction under section 515(h) of the
Act.

Comment: Several commenters stated
that FCIC uses an inappropriate
standard of proof, preponderance of the
evidence, for the imposition of any
penalty. One commenter stated that the
standard of guilt should rest with the
party alleging such violation. Instead of
requiring a mere ‘preponderance of
evidence’ the standard of proof should
be clear and convincing evidence. There
is no justification for holding the crop
insurance industry to a lower standard
of guilt.

Response: As stated above, this is the
same standard applied by the
Department for debarments. Because the
effects are similar and both can require
willful and intentional conduct, it is
appropriate to apply that standard to
sanctions under this rule. Further, this
has been the standard of proof that has
been applied since the application of
these sanctions in 1993. No change has
been made.

Comment: Several commenters stated
that the proposed rule imposes a low
evidentiary threshold for the imposition
of sanctions. The burden of proof
should be clear and convincing
evidence as opposed to a preponderance
of the evidence. The rule only
authorizes sanctions for willful and
intentional conduct. Such a standard
connotes the elements of fraud. In
almost every instance, liability for fraud
cannot be predicated on a mere
preponderance of the evidence; rather, a
finding based on at least clear and
convincing evidence is required.
Therefore, the draft regulations should
be amended to reflect a burden of proof
of clear and convincing evidence.
Commenters stated that FCIC may lack
the authority to adopt a burden of proof
lower than the clear and convincing
standard of proof in fraud cases. One
commenter stated that to establish a
prima facie claim of fraud, the party
alleging it must prove by clear and
convincing evidence that there was a

false representation or concealment of a
material fact, calculated with the intent
to deceive. One commenter stated that
the rule potentially expands the liability
of actions to a degree not enforceable in
civil litigation.

Response: Section 515(h) of the Act
does not require a finding of fraud.
Sanctions can be imposed for willfully
and intentionally providing false or
inaccurate information. Further, as
stated above, this is the same standard
applied by the Department for
debarments. Because the effects are
similar and both can require willful and
intentional conduct, it is appropriate to
apply that standard to sanctions under
this rule. Further, this has been the
standard of proof that has been applied
since the application of these sanctions
in 1993. No change has been made.

C. Section 400.454(b)

Comment: One commenter stated
FCIC needs to provide a clear indication
of how intent will be established as to
whether a statement, act or omission is
willful and intentional. Further, scienter
must also be established to a statement,
act or omission that is willful and
intentional.

Response: As stated above, FCIC has
defined “willful and intentional” to be
consistent with the common definition
of these terms and case law. Scienter is
not a specific requirement. No change
has been made.

Comment: Several commenters stated
that the proposed rule must be confined
to material misrepresentation or
omissions that cause financial loss. One
commenter stated that it was the intent
of Congress. A commenter stated that
FCIC should confine the proposed rule
to statements, acts or omissions that
cause injury or damages, consistent with
general principles of law relative to
fraud.

Response: FCIC has revised the
provisions to require consideration of
materiality when considering whether
to impose a sanction and defined the
term “material.” However, as stated
above materiality does not require
monetary damages. The false
information can be material if it
adversely affects program integrity,
including damage to the crop insurance
program’s reputation or providing or
potentially providing benefits that
would otherwise not be available.
Further, as stated above, fraud is not
required to be proven before a sanction
can be imposed. There only needs to be
a finding that a person willfully and
intentionally provided false or
inaccurate information or failed to
comply with a requirement of FCIC.
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D. Section 400.454(c)

Comment: One commenter stated that
“gravity” is subjective and vague. It did
not tell the public the standard to be
applied by FCIC when measuring the
severity of a violation. The commenter
suggested that FCIC adopt the list of
factors under 7 CFR 1.335(b) or develop
its own list of mitigating factors to be
applied when considering the gravity of
a violation.

Response: FCIC has reviewed the list
of factors used in the assessment of
sanctions in 7 CFR 1.335(b), and has
modified the list to be more applicable
to the crop insurance program and
included it in § 400.454(c).

Comment: One commenter has
concerns that cumulative penalties
could exceed the gravity of the
violation. The commenter urged FCIC to
establish appropriate penalties to
violations that are always
commensurate to the gravity of such
violations.

Response: As stated above, FCIC has
adopted factors, with modification, used
by Department in assessing sanctions.
However, Congress specifically revised
section 515(h) of the Act to allow the
imposition of a separate sanction for
each violation. The gravity of each
violation will be taken into
consideration when imposing a
sanction.

Comment: A commenter stated that
increased penalties demand an equally
elevated system of judgment process
and identification of degree. The rule’s
definition of degree of offense and
penalty extends to others who may be
oblivious to the error of intention to
submit false information. For example,
the agent who forwards an actual
production history (APH) which was
completed and signed by an insured can
be totally unaware of erroneous
information provided by that insured,
unless the submission is blatantly
different from other producers in the
area. Cumulative penalties could result
in disproportionate fines in relation to
the offense. Therefore, a minor
infraction could have a major impact.

Response: An agent that transmits an
APH that is false can only be sanctioned
if the agent knew or should have known
the information was false and
transmitted it anyway. If the agent had
no way to know the information was
false, no sanction can be applied.
However, the producer that provided
the false APH may be sanctioned for
providing the false information to the
agent. In such case, the gravity of the
violation will be considered based on
the factors FCIC has added to the rule
to ensure the sanction is commensurate

with the violation. Further, FCIC will
consider each person’s conduct as it
pertains to the provision of false or
inaccurate information. Therefore, there
should not be the possibility of
disproportionate sanctions.

Comment: A few commenters stated
that the rule should exclude penalties
and suspensions for conduct that is
already addressed in the SRA.

Response: There is nothing in the
SRA or other contracts that specifically
involves willfully and intentionally
providing false or inaccurate
information or failing to comply with a
requirement of FCIC. Further, there may
be circumstances where the improper
conduct under the SRA is so egregious
that the imposition of sanctions may be
appropriate. The rule explains those
situations. In such cases, the liquidated
damage provisions may be inadequate
given the gravity of the violation.
Further, suspension or termination may
not be viable options and the imposition
of a civil fine may be more appropriate.
However, with respect to any breach of
the SRA, FCIC first will look to the
remedies in the SRA. Because remedies
are available under the SRA, sanctions
can only be imposed if there are
multiple violations of the same or
different provisions.

Comment: Several commenters state
that the proposed rule’s cumulative
penalties violate the excessive fines
provision of the Eighth Amendment of
the U.S. Constitution. Since its penalties
would be cumulative, the proposed rule
could result in disproportionate fines.
Cumulative penalties are not allowed
under the Act, in addition to those
found in 7 U.S.C. 1515(h)(3). The
commenters stated that the rule should
also be clarified to make it clear that the
penalties and fines are not cumulative
and that if the FCIC chooses to enforce
any existing contract-based or regulatory
remedies, the rule should be expressly
inapplicable. A commenter stated that
while the sanctions in 7 U.S.C.
1515(h)(3) potentially are cumulative,
there is no statutory basis for punishing
the same conduct under other
regulations or agreements. Accordingly,
any fair reading of the FCIA precludes
cumulative penalties in addition to
those found at 7 U.S.C. 1515(h)(3). A
commenter stated that FCIC should not
treat the sanctions as cumulative
relative to other sanctions, as this is not
anywhere provided for in the plain
language or legislative history of the
statute.

Response: Section 515(h) of the Act
expressly authorizes a separate civil fine
for each violation. Therefore, this rule
does not contain cumulative civil fines
for the same conduct. It would not make

sense to impose the same civil fine on

a person who committed one violation
compared to one who committed two or
more violations. When determining the
civil fine to apply for each violation,
FCIC is to take into consideration the
gravity of that violation. Therefore, this
allows the sanctions to be proportional
to the conduct. However, there is
nothing in the Act that would preclude
FCIC from enforcing section 515(h) of
the Act along with any contractual
remedies. When section 515(h) of the
Act was enacted, Congress was aware
that many contracts and agreements had
remedies for a breach. If it wanted the
sanctions under section 515(h) of the
Act to be the sole remedy for the
conduct it could have so required, but
it did not do so. The application of any
other remedy will be taken into
consideration when assessing the
sanction to be imposed under this rule
so that the result is not
disproportionate. Further, this is most
likely to arise with respect to the willful
and intentional failure to follow a
requirement of FCIC, because there is no
mention of willfully and intentionally
providing false or inaccurate
information in the contract or
agreement. As stated above, there are
situations when the conduct is so
egregious, such as with multiple
violations, that the imposition of
sanctions is appropriate under this rule
in addition to the remedies available in
the contract or agreement. No change
has been made in response to this
comment.

Comment: One commenter states that
the rule states that it is remedial in
nature. However, the rule also states
that fines and disqualifications are in
addition to any other actions taken by
FCIC or others under the terms of the
crop insurance policies, other statutes
and regulations. Recently the U.S.
Supreme Court disregarded its own
long-standing position on the remedial
nature of the federal False Claims Act
and labeled its treble damage provision
as “‘punitive.” Adding additional
sanctions on top of those recoverable
under the False Claims Act, and other
statutes will undoubtedly be punitive,
and subject the rule to interpretation
and construction consistent with its
punitive aims.

Response: The provisions stating that
the imposition of sanctions under this
rule is in addition to any other sanctions
provided in the agreement or contract is
not new. It was included in § 400.451(c).
Further, it is not FCIC’s decision
regarding whether other sanctions are
imposed. FCIC can only enforce the
sanctions available under the contract or
agreement and section 515(h) of the Act.



Federal Register/Vol. 73,

No. 244 /Thursday, December 18, 2008/Rules and Regulations

76877

FCIC will take into consideration any
other sanctions that may have been
previously imposed for the conduct to
ensure that the sanctions are not
disproportionate to the conduct. To the
extent that FCIC imposes sanctions
under section 515(h) of the Act, in
addition to the remedies available under
the contract or agreement, the person is
able to challenge such imposition before
the Administrative Law Judge.

Comment: One commenter stated that
because the definition of willful and
intentional is broad and sanctions can
be applied without resulting monetary
damages, it appears that cumulative
penalties could easily result from
simple mistakes that resulted in little to
no damages. Thus, cumulative penalties
could be unconstitutional as it may
constitute excessive fines under the
Eighth Amendment.

Response: Cumulative penalties
cannot be applied for simple mistakes.
Sanctions under section 515(h) of the
Act can only be applied for willfully
and intentionally providing false or
inaccurate information or failing to
comply with a requirement of FCIC.
Further, materiality will be considered
when determining whether to impose a
sanction and a consideration of the
gravity will also be done to determine
the amount of sanction to apply. This
should preclude the imposition of
sanctions that is disproportionate to the
conduct.

Comment: Two commenters stated
that the $100,000 threshold in
§400.454(c)(2) may be appropriate for
producers, agents, adjusters, or other
program participants, but it is too low
to impose on insurance providers. A
$100,000 indemnity could represent
only a few hundred thousandths of the
total indemnities paid by insurance
provider. A commenter stated that the
proposed penalty is too harsh. Absent
any intention on the part of Congress to
impose such draconian penalties, the
proposed regulations cannot stand. A
commenter suggested that $500,000 may
be a more appropriate benchmark for
insurance providers.

Response: The $100,000 threshold in
the aggregate may be low given the
amount of indemnities each insurance
provider pays out each year. However,
on an individual basis, a $100,000
indemnity is a significant amount and
the consequences are appropriate,
especially given that insurance
providers are required to review all
claims in excess of $100,000 and
annually report the results. The
commenter is correct that in the case of
multiple violations, a $500,000
threshold is more appropriate.

Comment: One commenter stated that
the threshold amount for the imposition
of maximum penalties is low and has no
rational basis, especially when applied
to an insurance provider. Without
raising the threshold for imposing the
maximum disqualification term or fine,
the FCIC could run two serious risks.
First, it easily could be imposing civil
fines in amounts disproportionate to
actual losses and will thus be excessive
under the Eighth Amendment of the
Constitution. Second, program
disqualification for an insurance
provider which overpays losses based
on such a low threshold is
disproportionate that this remedy, too,
would violate the Eighth Amendment.

Response: The civil fine is no more
than the amount of any pecuniary gain
resulting from the improper conduct for
which such sanction is sought or
$10,000. The $10,000 civil fine is
reasonably related to the amount of time
and resources required to investigate
whether false or inaccurate information
was provided to FCIC or the insurance
provider and whether such information
was provided willfully and
intentionally. The Supreme Court has
held that civil fines reasonably related
to the cost of investigation do not
violate the Eighth Amendment. FCIC is
unsure of the argument that “program
disqualification for an insurance
provider which overpays losses based
on such a low threshold is
disproportionate that this remedy, too,
would violate the Eighth Amendment.”
The Supreme Court has held that
occupational debarments, even
permanent ones, are traditionally not
viewed as punishments. Therefore, it is
difficult to see how an occupational
disqualification for a limited term
would be “cruel and usual.” Further,
while FCIC has added a materiality
requirement, it is not dependent on
monetary damages. Further, these
thresholds are related to the maximum
sanctions that can be imposed. Based on
the gravity of the violation, amounts
smaller than the maximum may be
appropriate. No change is made in
response to this comment.

Comment: One commenter stated the
monetary threshold in § 400.454(c)(2)(ii)
(redesignated as 400.454(c)(3)(ii)) is less
defensible when one recognizes that it
is not tied to a single crop year’s
overpayments. Hypothetically,
disqualification could occur based on
more than $100,000 in errors over
multiple crop years. An insurance
provider could be barred from the
program for errors amounting to less
than 0.009 percent of indemnities paid.
FCIC’s approach violates the Eighth

Amendment as applied to insurance
providers.

Response: As stated above, FCIC has
left the single violation at $100,000 but
increased the threshold for multiple
violations to $500,000 for the
imposition of the maximum sanction
against insurance providers. The
commenter is correct that since
insurance providers deal with much
larger amounts of claims, the threshold
should be higher for the imposition of
the maximum sanction. However, as
stated above, monetary damages are not
required as a condition of imposing a
sanction under this rule. Sanctions can
be imposed for any willful and
intentional providing of false or
inaccurate information or willful and
intentional failure to comply with a
requirement of FCIC. This means that
under the Act, a single willful and
intentional providing of false or
inaccurate information by an insurance
provider can subject it to
disqualification of a period up to one
year. Although not required, FCIC has
added a materiality requirement but it is
still not conditioned on whether there is
a monetary loss.

Comment: One commenter stated that
the proposed rule states a single
‘violation’ can be the basis for the
imposition of the maximum penalty if
the violation results in an overpayment
of more than $100,000. This $100,000
threshold is immaterial and statistically
insignificant with regard to insurance
providers.

Response: A single violation of
$100,000 is not statistically
insignificant. The average claim paid
over the last three crop years is less than
$5,300. Further, approved insurance
providers have an obligation to verify all
claims in excess of $100,000. Therefore,
there is a heightened duty with respect
to these policies. As a result, FCIC has
not increased the single violation
threshold. However, as stated above,
FCIC has increased the multiple
violation threshold for insurance
providers to $500,000.

Comment: Several commenters stated
that the parameters proposed for the
maximum penalties under
§400.454(c)(2) (redesignated as
400.454(c)(3)) were too broadly worded.
The commenter asked what constitutes
“multiple” violations. If a single claim
involves the submission of five
fraudulent claims for indemnity, a
commenter asked whether the
participant has committed multiple
violations.

Response: Multiple violations are the
number of each willful and intentional
false or inaccurate statement and each
incident of failing to comply with a
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requirement of FCIC. One false or
inaccurate statement or one incidence of
failing to comply with a requirement of
FCIC is a single violation. More than
one false or inaccurate statement, even
if there is only one claim involved, or
more than one incidence of failing to
comply with a requirement of FCIC
constitutes multiple violations. In the
example given, each fraudulent claim
for indemnity counts as a separate
violation so that five fraudulent claims
would constitute multiple violations.

Comment: One commenter asked if
the multiple violations all have to be of
the same nature, or whether they can be
completely unrelated violations.

Response: Multiple violations do not
all have to be of the same nature.
Multiple violations may be completely
unrelated. An example of multiple
violations of the same nature may be an
insured who falsely certified three
separate production worksheets that the
production was less than the guarantee.
An example of multiple unrelated
violations may be when a producer
falsely reports acreage on an acreage
report and then later falsely reports
production for the unit and claims a
loss.

Comment: One commenter asked how
many years does ‘“‘several crop years”
entail.

Response: “Several crop years” is
commonly defined as a number of more
than two or three, but not many.
“Many”’ is commonly defined as a large
number to infinity. Use of the term
“several” means that if the improper
conduct occurred in more than three
crop years, the maximum sanction can
be imposed.

Comment: One commenter asked
under § 400.454(c)(2) (redesignated as
400.454(c)(3)), how many years back can
FCIC look to violations “over several
crop years.”

Response: The Act does not limit the
number of years RMA can look at to
discover fraud, waste or abuse.

Comment: One commenter stated that
under the proposed rule one error,
immaterial or not, which does not arise
to negligence much less fraud, can be
mistakenly repeated numerous times.
The maximum penalty would appear to
apply in the case of multiple violations
without materiality or damages.

Response: Sanctions can only be
imposed for proven willful and
intentional acts that monetarily or non-
monetarily harm the program. If the
person knows that he or she is
committing an error and continues to do
so, then this would be willful and
intentional conduct that could lead to
the imposition of sanctions. In addition,
as stated above, FCIC has added a

provision regarding materiality although
it does not require monetary damages.

Comment: One commenter asked
whether there must have been an actual
adjudication by FCIC or some other
authority of a previous violation.

Response: There is no requirement for
an adjudication of a previous violation.
However, to be a factor in determining
the appropriate length of
disqualification or amount of civil fine
there must be sufficient evidence to
prove that there was a violation and that
it was willful and intentional. The
Administrative Law Judge will consider
whether there is sufficient evidence to
support that a previous violation
occurred.

Comment: One commenter asked for
examples of multiple acts of
wrongdoing.

Response: FCIC has reconsidered this
provision in light of the other provisions
and comments received and realized
that only conduct that is willful and
intentional can be subject to sanctions
and such improper conduct constitutes
a violation. Since redesignated
§400.454(c)(3) already covers multiple
violations, FCIC has removed the
provisions relating to multiple acts of
wrongdoing to avoid any ambiguity.

Comment: One commenter asked
what is a wrongdoing. Wrongdoing is
not a defined term in the proposed
regulations. The commenter asked if
wrongdoings equate to a violation.

Response: As stated above, this
provision has been removed because
multiple violations are already covered
under redesignated § 400.454(c)(3)(i).

Comment: One commenter asked if
multiple acts of wrongdoing span more
than one crop year, and if so, how many
crop years.

Response: As stated above, the
provisions regarding wrongdoings have
been removed. Redesignated
§400.454(c)(3) already covers multiple
violations.

Comment: One commenter asked
what would constitute “multiple” acts
of wrongdoing. The commenter stated
that “wrongdoing” should be a defined
term. The commenter states that a
similar problem of “individual” or
“multiple” violations arises under
§400.454()(1).

Response: As stated above, the
provisions regarding wrongdoings have
been removed. The term “individual”
and “multiple” are given their common
usage meaning and, therefore, a
definition is not necessary. Individual
means one and multiple means more
than one.

Comment: Several commenters stated
that the phrase “of so serious a nature”
provides no objective guidance as to

what conduct rises to this level. The
commenters suggested that FCIC clearly
define precisely what conduct will
result in the maximum penalties.
Response: Conduct “of so serious a
nature” is one of the standards used in
suspension and debarment proceedings
and FCIC intends to use the history of
the imposition of suspensions and
debarments under this standard as
guidance under this rule. Further, this
standard still requires that the
conditions of willful and intentional be
met. However, it is not possible to
define the actual conduct meeting this
standard because each case is based on
its own factual situation. No change has
been made in response to this comment.

E. Section 400.454(d)

Comment: Several commenters
objected to imputation of conduct
between individuals and corporations.
They claim that section 515(h) does not
authorize the imputation of conduct
between individuals and corporations.
In addition, FCIC’s proposed rule
provides no evidence that its board of
directors has authorized the Manager to
impute liability as part of conducting
the ‘business’ of FCIC. One commenter
stated that the provisions for
imputations of conduct of one person to
another are unauthorized by the FCIA,
inappropriate, legally improper, and
both overly broad and vague. One
commenter stated that the most
troubling is the potential to impute
conduct from an individual to an
organization. This provision puts
insurance providers at risk for
unjustified sanctions. However, if RMA
proceeds with its inclusion, the scope of
potentially imputable conduct must be
narrowed.

Response: The Act does not preclude
the imputation of improper conduct.
The purpose of section 515(h) is to
protect the Government from doing
business with persons who have
willfully and intentionally made
misrepresentations. Persons can include
entities or individuals. However, all
entities are operated by individuals who
are responsible for the actions of the
entity. Therefore, those individuals
should be held responsible for those
actions just as much as the entity itself.
Conversely, entities that benefit from
the improper conduct by its associates
should similarly be held responsible.
Without the ability to impute improper
conduct too many people could find
means to shield themselves from their
conduct. Further, the factors that must
be satisfied before the imputation of
conduct should ensure that the truly
innocent are not sanctioned. There must
be knowledge, approval or acquiescence
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before knowledge can be imputed.
Further, as stated more fully below,
FCIC has added provisions to clarify
when improper conduct may be
imputed and that the factors applicable
to determining the gravity of the
violation must also be considered with
respect to the person upon whom
improper conduct is imputed. No
change has been made in response to
this comment.

Comment: One commenter stated that
FCIC cannot rely on 7 CFR part 3017 for
the imputation of liability. FCIC cannot
rely on 3017 because 3017 provides for
imputation of liability by FCIC only for
‘fraudulent, criminal, or other improper
conduct.” The first problem with this
concept is that part 3017 was not issued
under the authority of FCIA. The second
problem with relying on part 3017 is
that FCIC has not cited the statutory
authority for that set of regulations as
authority for the proposed rule. Finally,
the rule calls for the imputation of
liability for any violation of
§400.454(b), which includes providing
false or inaccurate statements and
failing to adhere to a ‘Requirement of
FCIC.” A false statement would not be
fraudulent unless made with the
requisite intent. An inaccurate
statement or failure to adhere to a
requirement of FCIC could result simply
from negligence. Thus, the severity of
the conduct embraced by 3017.630 is
significantly greater than the conduct
covered by proposed §400.454(b).

Response: Section 515(h) of the Act
describes the conduct that is subject to
sanctions under this rule, not 7 CFR
3017. The purpose of the imputation of
conduct provisions is to preclude
individuals from escaping responsibility
for their actions by hiding behind entity
structures. It is not intended to enlarge
the scope of the sanctions or to apply to
conduct that is otherwise not
sanctionable under section 515(h).
However, FCIC must employ all
reasonable measures to protect the
program from any person who has
committed a violation subject to the
sanctions in section 515(h). No change
has been made in response to this
comment.

Comment: One commenter stated that
the proposed rule improperly expands,
without providing a basis for doing so,
the scope of the allowed imputation
under 7 CFR 3017.630 to include
omissions and failures to act as well as
culpable acts performed with intent.

Response: Section 515(h) of the Act
describes the conduct that is subject to
sanctions under this rule. Section
400.454(d) only seeks to ensure that
those persons involved in the conduct
described in section 515(h) are held

accountable. One way to do this is to
preclude individuals from shielding
themselves through the use of entities or
from entities shielding themselves by
claiming the conduct was caused by an
individual associated with the entity
even though the entity benefited from
the conduct. No change has been made
in response to this comment.

Comment: One commenter stated
imputing conduct would be improved
by two fundamental changes. First,
conduct only should be imputed when
the person to whom the conduct is
imputed ‘knows or has reason to know
of the conduct under the definition
contained in 7 CFR 1.302(0). The
standards contained in that definition
should work for the Federal crop
insurance program. Second, the
imputation scheme could be improved
by revising 400.454(f) to conform to 7
CFR 1.335(b). Providing a non-
exhaustive list of aggravating and
mitigating factors would create
appropriate flexibility for dealing with
situations where conduct is imputed.

Response: As stated above, FCIC has
already included the definition of
“knows or has reason to know”” and
used that term with respect to the
imputation of conduct. Further, FCIC
has added a provision that will require
the review of the factors added to
§400.454(c)(2) when imposing a
sanction on a person to whom conduct
was imputed.

Comment: One commenter stated that
to impute the improper conduct of a
person to another person, such person
must know or should have known of the
improper conduct. This statement
indicates that the government will
assess what the knowledge level of an
individual should be and prosecute
them according to their supposed
knowledge. There are many factors that
can influence the knowledge level of an
agent or insurance provider
representative. Not every insured and
agent has the same level of knowledge
or access to every element of
information.

Response: As stated above,
imputation of improper conduct
provides a means to ensure that those
responsible for the improper conduct
are held accountable. It is to prevent
persons from using entities or other
persons as shields against
responsibility. Persons should not be
permitted to turn a blind eye to what is
occurring, while at the same time they
are benefiting from the conduct. While
acceptance of benefits of the improper
conduct can be considered evidence of
knowledge, approval or acquiescence of
the conduct, a person can still rebut
such evidence. If the person can prove

’

they were uninvolved and had no way
of knowing of the conduct, there may be
no basis to impute the conduct. No
change has been made in response to
this comment.

Comment: One commenter stated that
holding an organization responsible for
the acts of an individual is only
reasonable if that individual is a
principal of that organization, and even
then there are perimeters to be
established.

Response: The commenter’s view is
too restrictive. There may be cases
where an entity will allow a subordinate
to commit violations or turn a blind eye
to such conduct in order to obtain the
benefits. For example, an agency may
knowingly allow agents to falsify
records in order to increase premiums
and their commissions. The agents may
not be a principal of the agency, but the
agency by allowing the improper
conduct, would be complicit and should
be held accountable. There are sufficient
parameters in the rule to ensure that
persons who have no way of knowing of
the improper conduct and have no
involvement are not held accountable
for the actions of others. No change has
been made in response to this comment.

Comment: Two commenters stated it
would appear that the rule would hold
a person responsible for the acts of
another even where such statements,
acts or omissions are not fraudulent.
The commenter feels that other persons
could be held to a higher standard than
the person making the statement or
committing the act or omission. If there
is to be any imputation of liability, it
must pertain strictly to fraudulent
statements, acts or omissions and
require actual knowledge or a reason to
know.

Response: Persons to whom conduct
may be imputed are not held to a higher
standard. The rule requires knowledge,
approval or acquiescence before the
conduct can be imputed from an
individual to the organization. Further,
knowledge of or a reason to know is
required before conduct can be imputed
from an entity to an individual. As
stated above, FCIC has added a
definition of “knows or has reason to
know” obtained from 7 CFR 1.302.
While acceptance of benefits of the
improper conduct can be considered
evidence of knowledge, approval or
acquiescence of the conduct, a person
can still rebut such evidence. If the
person can prove they were uninvolved
and had no way of knowing of the
improper conduct, there may be no
basis to impute the improper conduct.
However, as stated above, fraudulent
conduct is not required before a
sanction may be imposed. Section
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515(h) refers to willfully and
intentionally providing false or
inaccurate information or willfully and
intentionally failing to comply with a
requirement of FCIC. If such conduct
occurs and the requirements for the
imputation of such conduct have been
met, these persons will be subject to the
sanctions contained in the rule. No
change has been made in response to
this comment.

Comment: One commenter stated that
FCIC is proposing to revise § 400.454(d)
to allow FCIC to impute the improper
conduct of a person to another person
if the other person has the power to
direct, manage, control or influence the
activities of the person that is being
cited for improper conduct. Since an
insurance provider employs agents to
sell policies, it follows the entire
organization could potentially be cited
for improper conduct of an agent. Both
could be disqualified from selling crop
insurance.

Response: An insurance provider
could only be at risk of sanction if it is
proven that the insurance provider had
knowledge, approved of or acquiesced
to the conduct of the agent that is the
subject of the sanction. While
acceptance of benefits of the improper
conduct can be considered evidence of
knowledge, approval or acquiescence of
the conduct, a person can still rebut
such evidence. If the person can prove
they were uninvolved and had no way
of knowing of the conduct, there may be
no basis to impute the conduct.
However, there have been instances in
the past where insurance providers have
allowed false information, such as
backdated documents, to be provided by
agents. In such cases, the insurance
provider should be held accountable.
No change has been made in response
to this comment.

Comment: One commenter stated that
the proposed rule seems to indicate that
suspension and/or debarment may
happen without the parties being fully
aware of the reasoning behind the
penalty. The commenter recommends
that this provision be eliminated for
‘participants’ and FCIC fully explain the
process.

Response: FCIC is unsure of the basis
for the comment. FCIC must prove that
a person willfully and intentionally
provided false or inaccurate information
or willfully and intentionally failed to
comply with a requirement of FCIC.
Such conduct cannot be imputed to
another unless there was knowledge,
approval or acquiescence. Further, the
process of imposing disqualifications
and civil fines has been in place since
1993 and, before any sanction is
imposed, the person will have an

opportunity to hear the evidence against
them and provide evidence in their
defense. An Administrative Law Judge
will determine whether a sanction
under this rule can be imposed.
Therefore, there should never be a
situation where a person would not be
aware of the basis for the sanction. In
addition, by statute, sanctions apply to
participants. Therefore, there is no basis
to remove them from this rule. No
change has been made in response to
this comment.

Comment: One commenter stated that
at a minimum, the scope of potentially
imputable conduct must be narrowed to
only impute conduct of officers,
directors and conduct of employees that
is specifically ratified or endorsed by
the entity. Moreover, the entity must be
given ‘credit’ for having practices that
attempt to prevent rule violations and
encourage ‘whistleblower complaints’ of
suspected violations. Thus, if an entity
addresses the allegedly ‘bad’ conduct by
its employee or independent contractor
after its officers have been made aware
of the situation, it should not be subject
to any of the penalties under the rule.

Response: The rule requires the
knowledge, approval or acquiescence of
the entity before improper conduct can
be imputed. Unless these standards are
met, no conduct can be imputed to the
entity. However, it is not practical to
limit the imputation of conduct to when
such conduct is “ratified” or
“endorsed” by the entity. Such actions
suggest the need for an affirmative
action on the part of the entity.
However, in most cases, there is a
failure of the entity to act when it knew
or should have known of the improper
conduct. If the safeguards put in place
by the entity are working there should
be no risk of the imputation of conduct
to it. Further, one of the factors to be
considered in determining the gravity is
the internal controls in place. However,
FCIC does not know what the
commenter meant by “addressing” the
alleged bad improper conduct. Once the
entity becomes aware of the improper
conduct that is subject to sanction, it
must be reported to FCIC so it can take
the appropriate action against the
wrongdoer. Failure to report such
improper conduct can make the entity at
least appear complicit in the conduct. If
the person rejects the improper conduct
and any benefit derived therefrom, such
as refusal to accept documents that are
backdated, etc., then there may not be
a basis for the imputation of conduct.

Comment: One commenter stated that
clarification concerning imputation of
liability to other persons is needed. It
must be proven that the third party had
actual knowledge or at least a reason to

know of the fraudulent statement, act or
omission of another.

Response: As stated above, this rule
does require knowledge or at least a
reason to know before conduct can be
imputed. While acceptance of benefits
of the conduct can be considered
evidence of knowledge, approval or
acquiescence of the conduct, a person
can still rebut such evidence. If the
person can prove they were uninvolved
and had no way of knowing of the
conduct, there may be no basis to
impute the conduct. However,
fraudulent is not the standard. If a
person willfully and intentionally
provides a false or inaccurate statement,
the person is subject to the sanctions
contained in this rule.

Comment: One commenter stated that
FCIC has the authority to sanction, even
debar an insurance provider as a result
of the violation of a low level employee.

Response: An insurance provider
cannot be disqualified or assessed a
civil fine unless it is proven that it had
knowledge of or reason to know of the
willful and intentional violation by the
low level employee. While acceptance
of benefits of the improper conduct can
be considered evidence of knowledge,
approval or acquiescence of the
conduct, a person can still rebut such
evidence. If the person can prove they
were uninvolved and had no way of
knowing of the conduct, there may be
no basis to impute the conduct.
However, there have been instances in
the past where the insurance provider
has turned a blind eye to misconduct it
knew about, such as backdated
documents, and in such cases the
insurance provider should be held
accountable.

Comment: One commenter objects to
imputing the conduct of an ‘individual
associated with an organization,” as
FCIC has not defined what it means to
be ‘associated with an organization.’
The commenter asks whether a
contractor is ‘associated with’ an
insurance provider or whether that
contractor’s subcontractor is associated
with an insurance provider.

Response: Any person that performs
work on behalf of the organization can
be found to be associated with the
organization. However, that does not
necessarily mean that conduct will be
imputed to the organization. The
organization must know or have reason
to know of the improper conduct. While
acceptance of benefits of the improper
conduct can be considered evidence of
knowledge, approval or acquiescence of
the conduct, a person can still rebut
such evidence. If the person can prove
they were uninvolved and had no way
of knowing of the conduct, there may be
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no basis to impute the conduct. No
change has been made in response to
this comment.

Comment: One commenter stated that
a corporation’s receipt of a benefit from
an individual’s violation does not
‘evidence knowledge, approval or
acquiescence’ unless the corporation
knows or should know of either the
violation or that the benefit resulted
from the violation.

Response: While acceptance of
benefits of the improper conduct can be
considered evidence of knowledge,
approval or acquiescence of the
conduct, a person can still rebut such
evidence. If the person can prove they
were uninvolved and had no way of
knowing of the conduct, there may be
no basis to impute the conduct.

Comment: One commenter stated (1)
the imputation appears to be automatic
if the ‘conduct occurred in connection
with the individual’s performance of
duties for or on behalf of that
organization.” The commenter stated a
reasonable approach would be to make
conduct by a ‘principal,” no presumed
imputation should exist with respect to
any person who is not a principal. (2)
While receipt of a benefit can be
‘evidence of knowledge, approval or
acquiescence,’ it only should be
rebuttable evidence. (3) The proposed
rule gives no recognition of the extent
to which the organization’s practices
attempted to preclude such conduct.
USDA elsewhere has recognized the
relevance of this factor. See for example,
7 CFR 1.335(b)(11). (4) Imputing
knowledge in the severe fashion
proposed could chill internal
investigative efforts by insurance
providers and ultimately cooperation
with FCIC in identifying and punishing
misconduct. FCIC should not adopt a
rule that might chill such efforts.

Response: (1) The commenter’s view
is too restrictive. There may be cases
where an entity will allow a subordinate
to commit violations or turn a blind eye
to such conduct in order to obtain the
benefits. For example, an agency may
knowingly allow agents to falsify
records in order to increase premiums
and their commissions. The agents
would not be a principal of the agency,
but the agency by allowing the improper
conduct would be complicit and should
be held accountable. (2) While
acceptance of benefits of the improper
conduct can be considered evidence of
knowledge, approval or acquiescence of
the conduct, a person can still rebut
such evidence. If the person can prove
they were uninvolved and had no way
of knowing of the conduct, there may be
no basis to impute the conduct. (3) As
stated above, having internal controls in

place is one of the factors to be
considered when determining the
gravity of the violation. (4) This rule
should not chill the investigative efforts
of the entity. If the entity discovers
improper conduct subject to sanction
under this rule, the entity can shield
itself from any imputation of such
conduct by not accepting the benefits
from the conduct and promptly
reporting the improper conduct to FCIC.
No change has been made as a result of
the comment.

Comment: One commenter stated that
an insurance provider can be sanctioned
based simply upon the fact that the
conduct occurred in connection with
the individual’s performance of duties
for or on behalf of that organization. If
an insurance provider did not actively
participate in the agent’s or adjuster’s
violation, the agent’s or adjuster’s
conduct should not be imputed to the
insurance provider and the insurance
provider should not be sanctioned
under this rule.

Response: An insurance provider that
did not actively participate in an agent’s
or adjuster’s violation and it is proven
that the insurance provider did not
know or have reason to know of the
violation, the insurance provider should
not be sanctioned. As stated above, the
entity can shield itself from any
imputation of such conduct by not
accepting the benefits from the
improper conduct and promptly
reporting the conduct to FCIC. No
change has been made as a result of this
comment.

Comment: One commenter stated that
whether a person had reason to know of
a particular course of conduct is a very
subjective analysis. The commenter
asked how FCIC plans to determine
whether one person had a reason to
know of the conduct of another.

Response: Acceptance of the benefits
of the conduct subject to the sanction is
evidence of knowledge. However, as
stated above, that evidence is rebuttable.
There are other ways to establish a
reason to know, such as an obligation to
review documents that contain the false
statements, etc. In all cases, the person
will have the opportunity to provide
evidence in defense and the issue will
be decided by an independent
Administrative Law Judge.

Comment: Two commenters, citing
41 AM JUR 2d, Independent Contractors
section 2 (2007), stated that liability of
an independent contractor may not be
imputed to a corporation, but it imposes
a virtually impossible standard on large
insurance providers. Under the
proposed regulations, a corporation
with thousands of lower-level
employees and independent contractors

can be held liable and subject to
disqualification for the rogue actions of
a single independent contractor [or any
other individual ‘associated’ with the
insurance provider], even if that
individual acts in violation of insurance
provider policy unbeknownst to the
insurance provider.

Response: As stated above, the
corporation can only be subject to
sanctions under this rule if it knew of
or could reasonably have known of the
improper conduct. While acceptance of
benefits of the conduct can be
considered evidence of knowledge,
approval or acquiescence of the
improper conduct, a person can still
rebut such evidence. If the corporation
can prove they were uninvolved and
had no way of knowing of the conduct,
there may be no basis to impute the
conduct. Therefore, the corporation is
not liable for the rogue acts of a single
independent contractor that is unknown
or could not have been known by the
corporation. No change has been made
in response to this comment.

Comment: One commenter citing
Federal law stated that absent evidence
that Congress intended to impose such
harsh strict liability standards on
corporations, of which there is none, the
proposed rule cannot stand.

Response: This rule is not imposing
strict liability on corporations. Conduct
can only be imputed if the corporation
knew or reasonably should have known
of the improper conduct. While
acceptance of benefits of the conduct
can be considered evidence of
knowledge, approval or acquiescence of
the conduct, a person can still rebut
such evidence. If the corporation can
prove they were uninvolved and had no
way of knowing of the conduct, there
may be no basis to impute the conduct.
No change is made in response to this
comment.

Comment: One commenter stated that
whether an individual had ‘reason to
know’ a specific fact is not equivalent to
whether an individual ‘should have
known’ of the fact and FCIC should
amend the rule to clarify the applicable
standard. USDA’s civil fraud
regulations, under 7 CFR 1.302(0),
already define the phrase ‘knows or has
reason to know’ in the context of fraud
and false statements. Another
commenter stated that the language
‘reason to know’ should be defined to
make clear that this does not create a
‘should have known’ standard. The
commenter stated that the ‘reason to
know’ requires that a person draw
reasonable inferences from information
already ‘known to him’ and does not
give rise to the duty of inquiry that is
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created by a ‘should have known’
standard.

Response: As stated above, FCIC has
added a definition ‘“knows or has reason
to know” for clarity and used the
definition contained in 7 CFR 1.302(0).
However, also as stated above, fraud is
not a prerequisite to the imposition of
sanctions under this rule. Section 515(h)
of the Act only requires that a person
willfully and intentionally provide a
false or inaccurate statement or willfully
or intentionally fail to follow a
requirement of FCIC.

Comment: The commenter, citing
federal law, stated that imputation from
an organization to another organization
is contrary to existing law. The mere
existence of a partnership, joint venture,
joint application, association, or similar
arrangement does not automatically give
rise to shared liability. The commenter
stated that the proposed rule must be
clarified to include additional
prerequisites for imputed liability such
as actual knowledge or reason to know
of the culpable acts.

Response: The issue is not shared
liability. The question is whether a
person can be held accountable for the
actions on another. As stated above, the
rule requires that there be knowledge or
reason to know of the improper
conduct. While acceptance of benefits of
the conduct can be considered evidence
of knowledge, approval or acquiescence
of the conduct, a person can still rebut
such evidence. If the corporation can
prove they were uninvolved and had no
way of knowing of the conduct, there
may be no basis to impute the conduct.
No change has been made in response
to this comment.

F. Section 400.454(e)

Comment: One commenter stated that
the Agricultural Market Transition Act
cited in §400.454(e)(1)(i)(B) was
replaced by the Farm Security and Rural
Investment Act of 2002.

Response: The reference to the
Agricultural Market Transition Act in
§400.454(e)(1)(1)(B) will be deleted and
replaced with the Farm Security and
Rural Investment Act of 2002 or a
successor statute.

Comment: One commenter stated that
the prohibition contained in
§400.454(e)(1)(ii) is neither discussed in
nor implied by section 515(h), therefore
it is an impermissible expansion of the
penalties authorized by ARPA.

Response: FCIC does not understand
this comment. Section 515(h)(1) of the
Act refers to “producer, agent, loss
adjuster, approved insurance provider,
or any other person.” This means that
the sanctions in section 515(h) can
apply to any person who willfully and

intentionally provides false or
inaccurate information or willfully and
intentionally fails to comply with a
requirement of FCIC. However, section
515(h) provides for different
consequences depending on whether
the person is a producer or other person.
This distinction is carried over into
§400.454(e)(1)(ii). That fact that
§400.454(e)(1)(ii) refers to participant is
not an expansion of the available
sanction since a participant, as defined
in the rule, just delineates a group of
persons already included under section
515(h). No change is made in response
to this comment.

Comment: One commenter asked if
§400.454(e)(1)(i)() (redesignated
§400.454(e)(1)(i)(H)) applied only to
federal assistance laws and if so, the
rule should be worded to reflect that
fact.

Response: Section 515(h) of the Act
refers to “‘any law that provides
assistance to the producer of an
agricultural commodity affected by a
crop loss or decline in the prices of
agricultural commodities.” It does not
make any distinction between federal or
any other laws but as a practical matter,
disqualification can only apply to
programs under the auspices of the
Federal Government. Therefore,
redesignated §400.454(e)(1)(i)(H) will
be revised to read: “Any federal law that
provides assistance to the producer of
an agricultural commodity affected by a
crop loss or decline in the prices of
agricultural commodities.”

Comment: One commenter stated that
the requirements were far too broad and
overreaching to be fair and enforceable
and that an insurance provider could be
subject to sanctions even if it strictly
complied with the rule to periodically
check the Ineligible Tracking System
(ITS) and Excluded Parties List System
(EPLS). An insurance provider could be
required to check the ITS and EPLS
daily for not only prospective business
partners, but also for its current
employees, adjusters, and agents. In an
example given, insurance provider A
contracts with an adjuster. Insurance
provider A checks ITS and EPLS and
the adjuster is cleared. The same
adjuster later contracts with insurance
provider B. The adjuster is then
disqualified for conduct associated with
his work for insurance provider B.
However, prior to insurance provider
A’s next periodic check of ITS and
EPLS, the adjuster works several claims
for insurance provider A.

Response: The burden imposed by
this rule is no different than the burden
that exists with respect to suspended or
debarred persons. The Government
wants to preclude such persons from

circumventing their disqualification by
hiding under the auspices of another
person. Participants in the program have
the responsibility to periodically review
EPLS and ITS to determine whether the
persons it does business with are
included on such lists. FCIC will
examine the reasonableness of the
reviews to determine whether it is
appropriate to disqualify the participant
who does business with a disqualified
person. Such disqualification is not
automatic. No change is made in
response to this comment.

Comment: One commenter stated that
the rule’s requirement to periodically
review the ITS and EPLS to determine
persons who are disqualified from
participation in the Federal crop
insurance program directly contravenes
the statutory requirement that the
relevant sanctions under the proposed
rule be confined to ‘willful and
intentional’ acts.

Response: There is no contravention
of the statute by imposing
disqualification on persons who elect to
do business with a person that has been
disqualified. Without this requirement,
disqualified persons will be able to hide
their participation by hiding under
another person. FCIC has the authority
to prevent such circumvention and has
elected to adopt the same remedies as is
applicable to persons who do business
with suspended and debarred persons.
Disqualification is not automatic and
FCIC will consider the circumstances on
a case-by-case basis. No change is made
in response to this comment.

Comment: Two commenters stated
that insurance providers have greater
access than individual agencies to
monitor ITS and that agencies don’t
have the system to do an effective job.
Although the insurance providers
monitor ITS, the agency may not receive
notification of ineligibility until several
months have passed or until after an
initial application was accepted and
was detected only when a loss was
submitted.

Response: Persons who are
disqualified are also reported to the
General Services Administration for
inclusion on the EPLS. EPLS is available
to everyone. Therefore, all participants
have the ability to timely determine
whether the persons with whom they
are doing business have been
disqualified. No change is made in
response to this comment.

Comment: One commenter asked if
entity ABC is ineligible, and new entity
DEF is set up, how will agents discover
the new entity, without some elaborate
system. It would appear that FCIC could
have a system which would
automatically detect, in a timely manner
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before insurance attaches, by cross
referencing social security number.

Response: There is no foolproof
method to prevent disqualified persons
from trying to hide their involvement.
The participants’ responsibility is to
review ITS and EPLS to determine
whether it is doing business with a
person listed. If a person is not listed
because it has changed its name,
participants cannot be held accountable
for the knowledge. However, if the
person is required to provide its social
security number or other identification
number in connection with its
participation in the program or
affiliation with the participant, such
persons should be identifiable on ITS or
EPLS. No change is made in response to
this comment.

Comment: One commenter stated that
spousal tracking would be tedious to
track as there may be multiple entries
for a given last name. The commenter
asked whether this means that it will
have to go through all insureds with that
last name. What if a person retains their
maiden name and their spouse is
ineligible? The commenter asks how
this will be tracked.

Response: If the spouse is disqualified
under this rule, the spouse should be
separately listed in ITS and EPLS.
Therefore, there should be no difficulty
in tracking such persons.

Comment: One commenter was
concerned that an agency could become
a victim if an insured were to testify that
he knowingly took a false report when,
in fact he didn’t; it would be the agent’s
word against the insured’s word. The
commenter asks where the burden of
proof lies.

Response: The burden of proof lies
with FCIC, who must establish that the
agent willfully and intentionally
provided a false or inaccurate statement.
Testimony can provide evidence, but
the agent will have the opportunity to
provide a defense, which will all be
considered by a neutral Administrative
Law Judge.

Comment: One commenter stated that
agents should not be involved in any
aspect of production fact finding as it
could be interpreted as a conflict of
interest. The commenter suggested that
this could be remedied by FCIC making
production fact finding by agents a
conflict of interest.

Response: Agents are precluded from
participating in any aspect of the loss
adjustment process under the conflict of
interest provisions in the SRA. It is the
loss adjuster that would be determining
production. Further, it is the loss
adjuster that should be providing the
production information to the insurance
provider, not the agent. However, if the

agent knows that false information has
been provided and does nothing, the
agent can be held responsible. No
change is made in response to this
comment.

Comment: One commenter is
concerned that a mistake could be
turned into a “willful and intentional”
act due to a person’s misinterpretation.

Response: It is difficult to see how
this could happen. FCIC bears the
burden of proving willful and
intentional conduct and the person will
be provided an opportunity to provide
a defense. The evidence will be
considered by a neutral Administrative
Law Judge, who will determine whether
FCIC has met its burden. This due
process should protect against
misinterpretations. No change is made
in response to this comment.

Comment: One commenter is
concerned about the imposition of
multiple penalties of $100,000 per
occurrence for multiple events. The
commenter recommends that
participants should not be punished for
simple errors or misinterpretation of a
rule, but participants should be
punished for willful and intentional
abuses.

Response: Simple errors or
misinterpretation of a rule are not the
basis for sanctions. There must be
willful and intentional conduct, which
is defined in the rule. Further, the civil
fine is $10,000 per violation, not
$100,000. No change is made in
response to this comment.

Comment: One commenter suggests if
an agent submits an acreage report with
false information it appears to be
shifting the responsibility of acreage
reporting from the insured to the agent.
The agent should not be expected to act
as a law enforcement official. Agents are
not authorized to require hard copy
records from the insured unless the
records are specifically requested by the
insurance provider.

Response: The proposed rule is not
shifting the responsibility of acreage
reporting from the insured to the agent.
The insured is responsible for the
accuracy of the provided information.
However, agents should not provide any
documentation with information it
knows or has reason to know is false. At
a minimum the agent should ask the
insured if the information provided is
correct. If an agent does not know nor
has no reason to know that the
information is false, there is no basis to
sanction the agent. No change is made
in response to this comment.

Comment: One commenter is
concerned about the rule’s reference to
proving willful and intentional error
versus unintentional error.

Unintentional errors can occur; the most
experienced operator, agent or adjuster
with years of training or coverage, can
make a mistake on a report. Months or
years after the unintentional error, these
mistakes may be construed as
intentional omissions. Specific and
defined consideration of the values and
variables used to determine guilt or
innocence is needed.

Response: Unintentional errors are
not the basis for sanctions. FCIC bears
the burden of proving that the error was
willful and intentional at the time it was
made and the person will have the
opportunity to provide evidence in the
defense. An independent
Administrative Law Judge will decide
whether FCIC has met its burden. No
change is made in response to this
comment.

Comment: One commenter stated that
the prohibition contained in
§400.454(e)(3)(ii) is neither discussed in
nor implied by section 515(h) and
therefore, is an impermissible expansion
of the penalties authorized by ARPA.

Response: Section 400.454(e)(3)(ii)
precludes participants from conducting
business directly related to crop
insurance with disqualified persons or
conducting any other business if such
business would permit the disqualified
person from receiving a benefit under a
program administered under the Act.
Under section 515(h) of the Act, FCIC is
expressly authorized to exclude persons
from participating in the crop insurance
program. Ancillary to this express
authority is the authority to take such
actions as are necessary to ensure that
disqualified persons do not continue to
participate in, or receive benefits from,
the crop insurance program. FCIC
exercised this authority in
§400.454(e)(3)(ii). Without this
provision, persons could avoid their
disqualification by affiliating with other
persons. Further, as learned in the
suspension and debarment process, the
only meaningful way to prevent persons
from doing business with disqualified
persons is to make them also subject to
disqualification. No change is made in
response to this comment.

Comment: One commenter stated that
the penalty imposed under
§400.454(e)(3)(iii) is inequitable and
overly broad. For example, if a
disqualified agent also is a chemical
supplier, it is unreasonable for FCIC to
prohibit insureds from purchasing
chemicals from that individual.

Response: Doing business with a
disqualified person does not
automatically subject the participant to
disqualification. The purpose of
§400.454(e)(3)(iii) is to preclude
persons from circumventing their
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disqualification. FCIC will have to
evaluate whether the business is related
to the crop insurance program, the
disqualified person will be able to
receive benefits under the crop
insurance program as a result of the
business relationship, or the
disqualified person is using the business
relationship to obtain benefits not
otherwise entitled to because of the
disqualification. No change is made in
response to this comment.

Comment: One commenter asked
what occurs in a situation in which a
participant is unaware that the person
with whom he or she is doing business
was disqualified. The commenter asks
whether a participant has an obligation
to inquire of a prospective business
partner as to its status in the crop
insurance program.

Response: A participant has an
obligation to review ITS and EPLS to
discover whether a person with whom
they are doing business is disqualified.
Therefore, unless there is some
subterfuge on the part of the
disqualified person, such as using
different names, social security
numbers, etc., there should not be any
situation where the participant is
unaware they are doing business with a
disqualified person.

Comment: One commenter stated that
the phrase in §400.454(e)(3)(iii), ‘may
be subject to disqualification’ seems
selective. The commenter asks what
criteria FCIC will apply in determining
whether to disqualify a participant for
doing business with a disqualified
person.

Response: The purpose of the
provision is to prevent disqualified
persons from circumventing their
disqualification. There may be
situations where the participant does
not know and has no reason to know
that a person has been disqualified,
such as using a slightly different name
or social security number. Under these
circumstances, it is unlikely
disqualification could be imposed on
the participant. There may also be
situations where the business conducted
is in no way related to the crop
insurance program. However, there may
also be situations where the participant
knows the person is disqualified and
elects to do business with them anyway.
Under such circumstances,
disqualification of the participant may
be appropriate. Each case will have to
be considered on its own merits. This
may seem selective, but all cases will
ultimately be determined by a neutral
Administrative Law Judge who will
determine whether FCIC has met its
burden.

Comment: One commenter stated that
§400.454 refers to a person as an
insurance provider and the
disqualification of an insurance
provider is also broad and ambiguous.
The commenter asks if the entire
insurance provider, the individual, or
both are penalized if a qualifying error
occurs. Clarification is needed to
explain the process used when an
insurance provider is disqualified
because of an error.

Response: Insurance providers cannot
be disqualified because of an error
unless such error was committed
willfully and intentionally. If the person
named in the disqualification is the
insurance provider, then the insurance
provider as a business entity is
disqualified. If an individual affiliated
with the insurance provider is
disqualified, the disqualification applies
to the individual, not the insurance
provider unless specifically named. The
process used for disqualification is the
same for all persons, including
individuals and insurance providers. A
complaint is filed seeking
disqualification and the person can
mount a defense before a neutral
Administrative Law Judge.

Comment: One commenter stated that
§400.454(e)(3)(ii) states that ‘no
participant may conduct business with
a disqualified participant or other
person * * * if, through the business
relationship, the disqualified participant
or other person will derive any
monetary or non-monetary benefit from
a program administered under the Act.’
It is not clear what ‘program
administered under the Act’ means.

Response: ‘“Program administered
under the Act” means any program
authorized under the Federal Crop
Insurance Act. This would include all
crop insurance programs, education
programs, research and development
programs, expert reviews, etc. It would
not include any program not authorized
under the Act, such as private hail
insurance or other lines of business.

Comment: One commenter stated that
the rule is overbroad in that it could be
interpreted to apply to contractual,
statutory, or other pre-existing legal
rights and obligations that an insurance
provider might have with ‘other
persons,’ i.e., its employees subject to
future disqualification. For example, if
an employee is disqualified for violating
‘FCIC requirements’ and is terminated
for cause, under federal law the
insurance provider must continue to
honor its existing ERISA obligations to
its former employee. As the rule is
written, allowing the disqualified
participant to continue to derive these
monetary benefits, as mandated by

ERISA, could subject the insurance
provider to disqualification. Another
commenter stated that contractual and
statutory rights that precede
disqualification should not be affected.
If an employee is disqualified, the
employer is still obligated to honor
these pre-existing obligations. The rule
should clarify that honoring contractual
and statutory obligations that precede
the date of disqualification does not
subject an entity to potential
disqualification because of indirectly
providing a ‘monetary or non-monetary
benefit from a program administered
under the FCIA.

Response: As stated above, the
purpose of this provision is to prevent
disqualified persons from
circumventing their disqualification by
affiliating with other participants. In the
scenario presented, once the participant
severs the relationship with the
disqualified person, FCIC recognizes
that there may be legal obligations that
the participant must continue to fulfill,
such as ERISA. However, such
arrangements may be subject to scrutiny
to ensure that they are not a subterfuge
to continue to channel benefits to a
disqualified person. FCIC has added
provisions to clarify that simply
fulfilling a previous contractual or
statutory obligation after termination of
the relationship with a disqualified
person is not doing business with such
person unless the arrangement is
determined to provide a means of
circumventing the disqualification, for
example, a severance agreement
executed at the time of termination that
provides payments or benefits similar to
what the person was previously
receiving.

Comment: One commenter stated that
the rule has no limitation with respect
to the type of business relationship that
a participant or other person has with a
‘disqualified participant or other
person.’ Thus, the business activity
could be completely unrelated to any
business transaction subject to the FCIA
or to the receipt of any benefit from the
USDA under another Federal program.
Second, such a proposed provision
creates a serious risk of blacklisting
individuals.

Response: There is no limitation with
respect to the type of business because
FCIC does not want to create loopholes
for disqualified persons to be able to
create business opportunities to
circumvent their disqualification.
However, § 400.454(e)(3) expressly
states that the business must directly
relate to the Federal crop insurance
program or allow the person to receive
a benefit from a program administered
under the Act. As stated above, such
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programs would include the contracts,
cooperative agreements and
partnerships for research and
development, educations, etc.
Therefore, there is no possibility of
“blacklisting” individuals. FCIC has the
right to elect not to permit disqualified
persons to circumvent their
disqualification by preventing their
ability to obtain benefits related to crop
insurance or another program
administered under the Act. No change
is made in response to this comment.

Comment: One commenter stated that
the proposed rule proposes routine
review of the ITS and EPLS to ensure
FCIC is not doing business with a
disqualified person. Each insurance
provider handles the flow of
information from RMA systems in a
different manner. This commenter does
not use ITS or EPLS. Agents are notified
if an insured is ineligible, however the
manner and timing of the notification
varies with each insurance provider.
The proposed rule would hold agents
accountable for review of systems of
which they have little or no knowledge.
The commenter recommends that RMA
systems not accept data for ineligible
producers.

Response: The commenter’s
suggestion presupposes that the
disqualified person is an agent or a
producer and this may not be the case.
Therefore, FCIC would have no means
to identify when participants are doing
business with disqualified persons.
Further, all participants are already
under an obligation to check the ITS
and ELPS with respect to persons who
may be suspended or debarred. That
would include agents, loss adjusters,
producers, and any other persons.
Therefore, this rule does not add a new
obligation; it simply reaffirms the
existing obligation and places
participants on notice to also check for
disqualified persons. No change is made
in response to this comment.

Comment: One commenter stated that,
as the rule is written, an agent and
agency could be disqualified from
selling crop insurance for an error that
was not willful or intentional on their
part.

Response: It is difficult to see how
continuing to do business with a
disqualified person is not willful or
intentional unless there is some deceit
on the part of the disqualified person.
The participant has a duty to check the
ITS and ELPS to identify disqualified
persons. The participant knows that it is
precluded from doing business with
such persons. Therefore, the
participant’s continuance of business
with a disqualified person under the

circumstances can be considered willful
and intentional.

G. Section 400.454(f)

Comment: One commenter stated that
the civil fines were too miniscule and
suggested that the minimum fine should
be $50,000, civil fines should be
imposed against all individuals who
participated in the entire scheme, and
jail time of five years minimum for all
offenders involved in the loan process.

Response: FCIC cannot impose a civil
fine in any amount greater than that
authorized in section 515(h) of the Act.
Further, nothing in the Act authorizes
the imposition of incarceration.
However, to the extent that the conduct
that subjects a person to disqualification
may violate any criminal statutes, there
is no impediment to the prosecution of
such persons. Further, any individual
who participated in the conduct that is
subject to disqualification is also subject
to disqualification provided their
conduct meets the standards contained
in this rule.

Comment: One commenter stated that
although § 400.454(c) requires FCIC to
consider the “gravity” of an offense
when imposing a civil fine, FCIC should
amend subsection (f) to recognize the
concept of materiality.

Response: As stated above, FCIC has
amended the provisions in § 400.454(c)
regarding whether to impose a civil fine
and the amount to include materiality.

Comment: One commenter stated that
the rule improperly fails to recognize
any concept of materiality. The absence
of a materiality test is contrary to FCIA,
which only authorizes sanctions for
material violations. Because the
proposed rule applies to reinsurance
agreements, it clearly sets up a situation
where immaterial conduct is punished
beyond the levels contemplated in the
SRA. The commenter suggested that this
section could be improved by including
the non-exhaustive list of aggravating
and mitigating factors found under 7
CFR 1.335(b).

Response: As stated above, FCIC has
amended the provisions in § 400.454(c)
regarding whether to impose a civil fine
and the amount to include materiality.
Further, FCIC has also added the list of
aggravating and mitigating factors found
in 7 CFR 1.335(b) to § 400.454(c).

Comment: Two commenters stated
that § 400.454(f)(1) imposes a separate
civil fine for each individual action. It
was suggested that FCIC should fully
explain what constitutes an ‘individual
action’.

Response: FCIC has revised the
provision to refer to “‘each violation.”
FCIC has also revised the definition of
“violation” in § 400.452 to specifically

refer to the elements for disqualification
or civil fines contained in § 400.454.

Comment: One commenter asked
what would constitute an individual or
multiple violations.

Response: As stated above, each
willful and intentional false or
inaccurate statement or each act that
would be considered a willful and
intentional failure to comply with a
requirement of FCIC would be
considered an individual violation. For
example, each document that contains a
back-dated date would be an individual
violation. If there is more than one such
document or there are different false
statements on more than one document,
there would be multiple violations.

Comment: One commenter stated that
FCIC proposes to eliminate current
§400.454(f), which requires the hearings
to be governed by the Rules of Practice
Governing Formal Adjudicatory
Proceedings Instituted by the Secretary.
Without this section, it is unclear what
rules apply to the hearings. The
commenter suggested that FCIC state
what rules of practice apply to these
proceedings.

Response: The provisions from
current § 400.454(f) that provide for the
rules of practice have not been
eliminated. They were moved to
§400.454(a).

Comment: One commenter suggested
that the last sentence of 400.454(f)(3)(i)
should end with the period inside the
end parenthesis and the preceding
sentence should end with a period of its
own; ‘* * * the specified due date. (If
* * *gigned by FCIC.)’ instead of
‘* * *the specified due date (if * * *
signed by FCIC).’

Response: Given that these are
independent sentences, FCIC has
removed the parenthesis and added
periods at the end of each sentence.

H. Section 400.454(g)

Comment: Two commenters stated
that the language about insurance
providers’ assumption of the book of
business introduces ambiguity and is
absolutely unnecessary. As a matter of
both fact and law, policies written by an
agent or an agency on behalf of an
insurance provider are already the
direct liability of the insurance
provider, so no assumption would be
required. Adding this provision simply
introduces confusion to an otherwise
clear situation. On the other hand, it is
appropriate for this provision to require
the insurance provider to assign policies
written by a disqualified agent or agency
to a different agent or agency.

Response: The commenter is correct
that when an agent writes a policy for
a particular insurance provider, that
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insurance provider has already assumed
the liability for such policy. Therefore,
this provision is removed. The
requirement that the insurance provider
assign the policies to a different agent or
agency will be retained. However,
ultimately it is the producer that has the
right of selection of which agent will
service their business and may move
their policy to any agent of their choice
that is not disqualified. Therefore, the
provision is revised to allow for this
election.

Comment: One commenter stated that
the proposed rule appears to suggest
that an agent rightfully found in
violation can have his entire business
confiscated, in addition to
disqualification and other pecuniary
fines. This could lead to constitutional
problems.

Response: The agent is precluded
from selling or servicing any policies or
receiving any benefits from the sale or
service of such policies during the
period of disqualification. However, as
the insurer, the insurance provider has
an obligation to ensure that the policies
are sold and serviced in accordance
with the approved policies and
procedures of FCIC. As stated above, it
is the producer that has the right to elect
which agent will sell and service his or
her policy. If the producer fails to make
this election, under the rule, the
insurance provider must assign the
policy to another agent but the
assignment of any policy will only last
for as long as the period of
disqualification. After the
disqualification period, subject to the
election of the producer, the agent is
entitled to get the book of business back.
The provision has been revised to
clarify that after the period of
disqualification, policies that were
assigned by the insurance provider
revert back to the previously
disqualified agent unless the producer
elects another agent.

Comment: One commenter stated that
it appears if an agent is disqualified, the
agency employing the agent would be
subject to disqualification as well. The
rule also states that the insurance
provider would be required to assign the
book to another agent or agency. The
commenter suggests the inclusion of
language that, in the case of one agent
in an agency being sanctioned, would
leave the book of business within the
same agency if that is the agency’s
choice or if one agency within an
organization is sanctioned, would leave
the business within the same
organization if that is the organization’s
choice, unless the agency also
committed a willful and intentional
violation of FCIC requirement.

Response: If an agent is disqualified,
the agency employing the agent may
only be disqualified if the agency has
been named in a disqualification, it
continues to do business with the agent
or provides any benefits to the agent
under the crop insurance program or
any other program authorized under the
Act during the period of
disqualification. As stated above, it is
the producer that has the first right to
determine who will sell and service his
or her policy. If no such election is
made, it is the responsibility of the
insurance provider to ensure that the
policies are properly serviced. There is
nothing in this rule that would preclude
the insurance provider from electing to
keep the policies in the same agency.
However, there is nothing in the Act
that provides an agency with the right
to take over policies sold and serviced
by one of its agents. The transfer of
policies under such circumstances
should be a contractual matter between
the agent, agency and insurance
provider. No change is made in
response to this comment.

Comment: One commenter had great
concern that an insurance provider
could somehow assign a violating
agent’s book of business to someone
else. The commenter suggested that it
may be legally impossible for an
insurance provider to seize an agent’s
book of business.

Response: Once the agent is
disqualified, that agent can no longer
sell or service the policies in its book of
business or receive any benefits from
the same or service of such policies. As
stated above, the provision has been
revised to provide the producer with the
right to elect a different agent. However,
if no such election is made, as the
insurer of these policies, the insurance
provider has an obligation to sell and
service the policies under the SRA.
FCIC is leaving it to the insurance
provider and agent to determine how
the book of business will be serviced
during the period of disqualification.
However, FCIC has added a provision
clarifying that after the period of
disqualification, the policies that were
assigned by the insurance provider
revert back to the previously
disqualified agent unless the producer
elects another agent.

Comment: One commenter stated the
requirement that the insurance provider
assign them to a different agent or
agency to service during the period of
ineligibility is unfair and is a threat to
the rights of the agent and agency.
Agents and agencies own their books of
business; it is an asset of the agent and
the agency just like any other asset. The
reassignment of that book of business

would be the transferring of an agent’s
physical assets to another party.

Response: While agents and agencies
may consider the book of business to be
an asset, it is the producer that controls
who sells and services the policy.
Therefore, as stated above, the provision
was revised to give the producer the
election to cancel and rewrite the policy
with another agent or agency. If the
producer does not transfer the policy, it
is the insurance provider that has a
contractual obligation to ensure that the
policies are serviced. As stated above,
FCIC is leaving it to the agent, agency
and insurance provider to determine to
whom policies are moved once the
agent is disqualified. This rule simply
reiterates that such an assignment of the
policies must occur. Further, as stated
above, FCIC has added provisions
clarifying that after the period of
disqualification, the policies that were
assigned by the insurance provider
revert back to the previously
disqualified agent unless the producer
elects another agent.

Comment: One commenter stated that
if a disqualification for an insurance
provider results in a ‘time out of new
sales and renewals, but the ability for
continued service of existing policies,’
they believe that the same standard
should be held to agents and agencies,
and not simply a confiscation of an
agent’s or agency’s book of business.

Response: Given the large number of
policies in an insurance provider’s book
of business, it may not be feasible for
them to be disqualified in the middle of
a crop year without great disruption to
the crop insurance program. All of the
policies must be cancelled and rewritten
with another insurance provider and for
some insurance providers it could
amount to hundreds of thousands of
policies. At the end of the crop year,
policies must be cancelled and rewritten
with another insurance provider.
Therefore, this rule does not allow the
insurance provider to continue doing
business, it simply provides for the
orderly transition of the business. There
is not such a large disruption to the
program when an agent’s or an agency’s
book of business must be moved.
Policies do not have to be cancelled and
rewritten because they will remain
insured with the same insurance
provider. However, as stated above, the
agent’s or agent’s book of business is not
confiscated. During the period of
disqualification, the producer can elect
to move to another agent and only if
such election is not made will the
insurance providers assign policies to
fulfill its contractual obligation under
the SRA. The contract between the agent
and insurance provider can determine
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how the business is sold and serviced if
the agent is disqualified and such
arrangements will not be disturbed by
FCIC unless they violate the provisions
of this rule by permitting the agent to
continue to benefit from the crop
insurance program during the period of
disqualification. The provisions have
also been revised to clarify that after the
period of disqualification, the policies
that were assigned by the insurance
provider revert back to the previously
disqualified agent unless the producer
elects another agent.

I Section 400.454(h)

Comment: One commenter stated that
400.454(h) contains the risk of
improperly cumulative and excessive
penalties.

Response: There is nothing in section
515(h) of the Act that states that the
administrative remedies contained
therein are the only remedies for the
proscribed conduct. There are other
civil, criminal and possibly
administrative remedies available. If
multiple remedies are applied to a
person, that person has the right to
challenge the application of those
remedies as unconstitutional.

Section 400.457 Program Fraud Civil
Remedies Act

Comment: One commenter stated that
although the rule does not revise
§400.457(a), the proposed rule renders
this section inaccurate. This section is
not in accordance with the Program
Fraud Civil Remedies Act of 1986,
because the standards set forth in
400.454 differ from those set forth in 7
CFR 1.302 and 1.335.

Response: As stated above, FCIC has
revised this rule to make it consistent
with 7 CFR 1.302 and 1.335 to the
maximum extent practicable. In any
case, before sanctions can be imposed
under both sections 515(h) of the Act
and the Program Fraud Civil Remedies
Act, all the requirements for the
imposition of sanctions under each
must be met.

Comment: Several commenters stated
that the rule must be clear so that
ordinary people can understand what
conduct is prohibited and provides
sufficient guidance to those who may be
subject to the penalties. Several
commenters expressed concern with the
broad and ambiguous language of the
rule. Unintentional errors can occur.
Specific and defined consideration of
the factors used to determine guilt or
innocence is needed to be fair to alleged
offenders. One commenter stated that
FCIC must clear up any and all
ambiguities under the proposed rule so
all covered persons receive proper

notice of their legal responsibilities. One
commenter stated that the rule does not
adequately define certain key terms that
will provide adequate notice of
prohibited conduct in the future. For
example, the rule provides sanctions
against persons who ‘submit’ or
‘provide’ false information related to the
Federal crop insurance program. These
terms do not provide adequate notice of
prohibited conduct to agents or others
who merely forward information or
forms supplied or completed by others,
but who submit the information and
forms to insurance provider.

Response: In response to these and
other comments, FCIC has added
definitions and revised provisions to
increase the clarity of the rule.
Responses to these comments will also
provide guidance. With respect to the
terms “submit” and “provide,” the term
submit is not used in the rule. The rule
only refers to willfully and intentionally
providing false or inaccurate
information, consistent with section
515(h) of the Act, which uses the term
“provides.” However, FCIC has revised
the rule to add a definition of
“provides” but without other specific
examples, FCIC is unsure of what
ambiguities the commenters are
referring to.

List of Subjects in 7 CFR Parts 400, 407,
and 457

Administrative practice and
procedures; Administrative remedies for
non-compliance.

Final Rule

m Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation amends 7 CFR parts 400,
407 and 457, as follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

m 1. The authority citation for 7 CFR
400, subpart R is revised to read as
follows:

Authority: 7 U.S.C. 1506(1), 1506(0), and 7
U.S.C. 1515(h)

Subpart R—Administrative Remedies
for Non-Compliance

m 2. Revise the heading for subpart R to
read as set forth above.

m 3. Revise §400.451 to read as follows:

§400.451 General.

(a) FCIC has implemented a system of
administrative remedies in its efforts to
ensure program compliance and prevent
fraud, waste, and abuse within the
Federal crop insurance program. Such
remedies include civil fines and

disqualifications under the authority of
section 515(h) of the Act (7 U.S.C.
1515(h)); government-wide suspension
and debarment under the authority of 48
CFR part 9, 48 CFR part 409, and 7 CFR
part 3017; and civil fines and
assessments under the authority of the
Program Fraud Civil Remedies Act (31
U.S.C. 3801-3812).

(b) The provisions of this subpart
apply to all participants in the Federal
crop insurance program, including but
not limited to producers, agents, loss
adjusters, approved insurance providers
and their employees or contractors, as
well as any other persons who may
provide information to a program
participant and meet the elements for
imposition of one or more
administrative remedies contained in
this subpart.

(c) Any remedial action taken
pursuant to this subpart is in addition
to any other actions specifically
provided in applicable crop insurance
policies, contracts, reinsurance
agreements, or other applicable statutes
and regulations.

(d) This rule is applicable to any
violation occurring on and after January
20, 2009.

(e) The purpose of the remedial
actions authorized in this subpart are for
the protection of the public interest
from potential harm from persons who
have abused the Federal crop insurance
program, maintaining program integrity,
and fostering public confidence in the
program.

m 4. Revise §400.452 to read as follows:

§400.452 Definitions.

For purposes of this subpart:

Act. Has the same meaning as the
term in section 1 of the Common Crop
Insurance Policy Basic Provisions (7
CFR 457.8).

Affiliate. Persons are affiliates of each
other if, directly or indirectly, either one
controls or has the power to control the
other, or, a third person controls or has
the power to control both. Indicia of
control include, but are not limited to:
interlocking management or ownership,
identity of interests among family
members, shared facilities and
equipment, common use of employees,
or a business entity organized following
the disqualification, suspension or
debarment of a person which has the
same or similar management,
ownership, or principal employees as
the disqualified, suspended, debarred,
ineligible, or voluntarily excluded
person.

Agency. The person authorized by an
approved insurance provider, or its
designee, to sell and service a crop
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insurance policy under the Federal crop
insurance program.

Agent. Has the same meaning as the
term in 7 CFR 400.701.

Agricultural commodity. Has the same
meaning as the term in section 1 of the
Common Crop Insurance Policy Basic
Provisions (7 CFR 457.8).

Approved insurance provider. Has the
same meaning as the term in 7 CFR
400.701.

Benefit. Any advantage, preference,
privilege, or favorable consideration a
person receives from another person in
exchange for certain acts or
considerations. A benefit may be
monetary or non-monetary.

FCIC. Has the same meaning as the
term in 7 CFR 400.701.

Key employee. Any person with
primary management or supervisory
responsibilities or who has the ability to
direct activities or make decisions
regarding the crop insurance program.

Knows or has reason to know. When
a person, with respect to a claim or
statement:

(1)(i) Has actual knowledge that the
claim or statement is false, fictitious, or
fraudulent;

(ii) Acts in deliberate ignorance of the
truth or falsity of the claim or statement;
or

(iii) Acts in reckless disregard of the
truth or falsity of the claim or statement;
and

(2) No proof of specific intent is
required.

Managing General Agent. Has the
same meaning as the term in 7 CFR
400.701.

Material. A violation that causes or
has the potential to cause a monetary
loss to the crop insurance program or it
adversely affects program integrity,
including but not limited to potential
harm to the program’s reputation or
allowing persons to be eligible for
benefits they would not otherwise be
entitled.

Participant. Any person who obtains
any benefit that is derived in whole or
in part from funds paid by FCIC to the
approved insurance provider or
premium paid by the producer.
Participants include but are not limited
to producers, agents, loss adjusters,
agencies, managing general agencies,
approved insurance providers, and any
person associated with the approved
insurance provider through
employment, contract, or agreement.

Person. An individual, partnership,
association, corporation, estate, trust or
other legal entity, any affiliate or
principal thereof, and whenever
applicable, a State or political
subdivision or agency of a State.
“Person” does not include the United

States Government or any of its
agencies.

Policy. Has the same meaning as the
term in section 1 of the Common Crop
Insurance Policy Basic Provisions (7
CFR 457.8).

Preponderance of the evidence. Proof
by information that, when compared
with the opposing evidence, leads to the
conclusion that the fact at issue is
probably more true than not.

Principal. A person who is an officer,
director, owner, partner, key employee,
or other person within an entity with
primary management or supervisory
responsibilities over the entity’s federal
crop insurance activities; or a person
who has a critical influence on or
substantive control over the federal crop
insurance activities of the entity.

Producer. A person engaged in
producing an agricultural commodity
for a share of the insured crop, or the
proceeds thereof.

Provides. Means to make available,
supply or furnish with. The term
includes any transmission of the
information from one person to another
person. For example, a producer writes
information on forms and gives it to the
agent and the agent transmits that
information to the insurance provider.
In both instances, the information is
“provided” for the purpose of this rule.

Reinsurance agreement. Has the same
meaning as the term in 7 CFR 400.161,
except that such agreement is only
between FCIC and the approved
insurance provider.

Requirement of FCIC. Includes, but is
not limited to, formal communications,
such as a regulation, procedure, policy
provision, reinsurance agreement,
memorandum, bulletin, handbook,
manual, finding, directive, or letter,
signed or issued by a person authorized
by FCIC to provide such communication
on behalf of FCIC, that requires a
particular participant or group of
participants to take a specific action or
to cease and desist from a taking a
specific action (e-mails will not be
considered formal communications
although they may be used to transmit
a formal communication). Formal
communications that contain a remedy
in such communication in the event of
a violation of its terms and conditions
will not be considered a requirement of
FCIC unless such violation arises to the
level where remedial action is
appropriate. (For example, multiple
violations of the same provision in
separate policies or procedures or
multiple violations of different
provisions in the same policy or
procedure.)

Violation. Each act or omission by a
person that satisfies all required

elements for the imposition of a
disqualification or a civil fine contained
in §400.454.

Willful and intentional. To provide
false or inaccurate information with the
knowledge that the information is false
or inaccurate at the time the information
is provided; the failure to correct the
false or inaccurate information when its
nature becomes known to the person
who made it; or to commit an act or
omission with the knowledge that the
act or omission is not in compliance
with a “requirement of FCIC” at the
time the act or omission occurred. No
showing of malicious intent is
necessary.

m 5. Revise §400.454 to read as follows:

§400.454 Disqualification and civil fines.

(a) Before any disqualification or civil
fine is imposed, FCIC will provide the
affected participants and other persons
with notice and an opportunity for a
hearing on the record in accordance
with 7 CFR part 1, subpart H.

(1) Proceedings will be initiated when
the Manager of FCIC files a complaint
with the Hearing Clerk, United States
Department of Agriculture.

(2) Disqualifications become effective:
(i) On the date specified in the order
issued by the Administrative Law Judge
or Judicial Officer, as applicable, or if no
date is specified in the order, the date

that the order was issued.

(ii) With respect to a settlement
agreement with FCIC, the date
contained in the settlement agreement
or, if no date is specified, the date that
such agreement is executed by FCIC.

(3) Disqualification and civil fines
may only be imposed if a
preponderance of the evidence shows
that the participant or other person has
met the standards contained in
§400.454(b). FCIC has the burden of
proving that the standards in
§400.454(b) have been met.

(4) Disqualification and civil fines
may be imposed regardless of whether
FCIC or the approved insurance
provider has suffered any monetary
losses. However, if there is no monetary
loss, disqualification will only be
imposed if the violation is material in
accordance with §400.454(c).

(b) Disqualification and civil fines
may be imposed on any participant or
person who willfully and intentionally:

(1) Provides any false or inaccurate
information to FCIC or to any approved
insurance provider with respect to a
policy or plan of insurance authorized
under the Act either through action or
omission to act when there is
knowledge that false or inaccurate
information is or will be provided; or
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(2) Fails to comply with a requirement
of FCIC.

(c) When imposing any
disqualification or civil fine:

(1) The gravity of the violation must
be considered when determining:

(i) Whether to disqualify a participant
or other person;

(ii) The amount of time that a
participant or other person should be
disqualified;

(i1i) Whether to impose a civil fine;
and

(iv) The amount of a civil fine that
should be imposed.

(2) The gravity of the violation
includes consideration of whether the
violation was material and if it was
material:

(i) The number or frequency of
incidents or duration of the violation;

(ii) Whether there is a pattern or prior
history of violation;

(iii) Whether and to what extent the
person planned, initiated, or carried out
the violation;

(iv) Whether the person has accepted
responsibility for the violation and
recognizes the seriousness of the
misconduct that led to the cause for
disqualification or civil fine;

(v) Whether the person has paid all
civil and administrative liabilities for
the violation;

(vi) Whether the person has
cooperated fully with FCIC (In
determining the extent of cooperation,
FCIC may consider when the
cooperation began and whether the
person disclosed all pertinent
information known to that person at the
time);

(vii) Whether the violation was
pervasive within the organization;

(viii) The kind of positions held by
the persons involved in the violation;

(ix) Whether the organization took
prompt, appropriate corrective action or
remedial measures, such as establishing
ethics training and implementing
programs to prevent recurrence;

(x) Whether the principals of the
organization tolerated the offense;

(xi) Whether the person brought the
violation to the attention of FCIC in a
timely manner;

(xii) Whether the organization had
effective standards of conduct and
internal control systems in place at the
time the violation occurred;

(xiii) Whether the organization has
taken appropriate disciplinary action
against the persons responsible for the
violation;

(xiv) Whether the organization had
adequate time to eliminate the violation
that led to the cause for disqualification
or civil fine;

(xv) Other factors that are appropriate
to the circumstances of a particular case.

(3) The maximum term of
disqualification and civil fines will be
imposed against:

(i) Participants and other persons,
except insurance providers who:

(A) Commit multiple violations in the
same crop year or over several crop
years; or

(B) Commit a single violation but such
violation results in an overpayment of
more than $100,000;

(ii) Approved insurance providers
who:

(A) Commit a single violation
resulting in an overpayment in excess of
$100,000; and

(B) Commit multiple acts of violations
resulting in an overpayment in excess of
$500,000; and

(iii) Any participant or person who
commits such other action or omission
of so serious a nature that imposition of
the maximum is appropriate.

(d) With respect to the imputing of
conduct:

(1) The conduct of any officer,
director, shareholder, partner,
employee, or other individual
associated with an organization, in
violation of §400.454(b) may be
imputed to that organization when such
conduct occurred in connection with
the individual’s performance of duties
for or on behalf of that organization, or
with the organization’s knowledge,
approval or acquiescence. The
organization’s acceptance of the benefits
derived from the violation is evidence of
knowledge, approval or acquiescence.

(2) The conduct of any organization in
violation of § 400.454(b) may be
imputed to an individual, or from one
individual to another individual, if the
individual to whom the improper
conduct is imputed either participated
in, knows, or had reason to know of
such conduct.

(3) The conduct of one organization in
violation of § 400.454(b) may be
imputed to another organization when
such conduct occurred in connection
with a partnership, joint venture, joint
application, association or similar
arrangement, or when the organization
to whom the improper conduct is
imputed has the power to direct,
manage, control or influence the
activities of the organization responsible
for the improper conduct. Acceptance of
the benefits derived from the conduct is
evidence of knowledge, approval or
acquiescence.

(4) If such conduct is imputed, the
person to whom the conduct is imputed
to may be subject to the same
disqualification and civil fines as the
person from whom the conduct is
imputed. The factors contained in
§400.454(c)(2) will be taken into

consideration with respect to the person
to whom the conduct is being imputed.

(e) With respect to disqualifications:

(1) If a person is disqualified and that
person is a:

(i) Producer, the producer will be
precluded from receiving any monetary
or non-monetary benefit provided under
all of the following authorities, or their
SUCCEessors:

(A) The Act;

(B) The Farm Security and Rural
Investment Act of 2002 (7 U.S.C. 7333
et seq.) or any successor statute;

(C) The Agricultural Act of 1949 (7
U.S.C. 1421 et seq.) or any successor
statute;

(D) The Commodity Credit
Corporation Charter Act (15 U.S.C. 714
et seq.) or any successor statute;

(E) The Agricultural Adjustment Act
0f 1938 (7 U.S.C. 1281 et seq.) or any
successor statute;

(F) Title XII of the Food Security Act
of 1985 (16 U.S.C. 3801 et seq.) or any
successor statute;

(G) The Consolidated Farm and Rural
Development Act (7 U.S.C. 1921, et seq.)
or any successor statute; and

(H) Any federal law that provides
assistance to the producer of an
agricultural commodity affected by a
crop loss or decline in the prices of
agricultural commodities.

(ii) Participant or other person, other
than a producer, such participant or
person will be precluded from
participating in any way in the Federal
crop insurance program and receiving
any monetary or non-monetary benefit
under the Act.

(2) With respect to the term of
disqualification:

(i) The minimum term will be not less
than one year from the effective date
determined in § 400.454(a)(2);

(ii) The maximum term will be not
more than five years from the effective
date determined in §400.454(a)(2); and

(iii) Disqualification is to be imposed
only in one-year increments, up to the
maximum five years.

(3) Once a disqualification becomes
final, the name, address, and other
identifying information of the
participant or other person shall be
entered into the Ineligible Tracking
System (ITS) maintained by FCIC in
accordance with 7 CFR part 400, subpart
U, and this information along with a list
of the programs that the person is
disqualified from shall be promptly
reported to the General Services
Administration for listing in the
Excluded Parties List System (EPLS) in
accordance with 7 CFR part 3017,
subpart E.

(i) It is a participant’s responsibility to
periodically review the ITS and EPLS to
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determine those participants and other
persons who have been disqualified.

(ii) No participant may conduct
business with a disqualified participant
or other person if such business directly
relates to the Federal crop insurance
program, or if, through the business
relationship, the disqualified participant
or other person will derive any
monetary or non-monetary benefit from
a program administered under the Act.

(iii) If a participant or other person
does business with a disqualified
participant or other person, such
participant may be subject to
disqualification under this section.

(iv) Continuing to make payments to
a disqualified person to fulfill pre-
existing contractual or statutory
obligations after the business
relationship is terminated will not be
considered as doing business with a
disqualified person unless such
payment is used as a means to
circumvent the disqualification process.

(f) With respect to civil fines:

(1) A civil fine may be imposed for
each violation.

(2) The amount of such civil fine shall
not exceed the greater of:

(i) The amount of monetary gain, or
value of the benefit, obtained as a result
of the false or inaccurate information
provided, or the amount obtained as a
result of noncompliance with a
requirement of FCIC; or

(ii) $10,000.

(3) Civil fines are debts owed to FCIC.

(i) A civil fine that is either imposed
under with this subpart, or agreed to
through an executed settlement
agreement with FCIC, must be paid by
the specified due date. If the due date
is not specified in the order issued by
the Administrative Law Judge or
Judicial Officer, as applicable, or the
settlement agreement, it shall be 30 days
after the date the order was issued or the
settlement agreement signed by FCIC.

(ii) Any civil fine imposed under this
section is in addition to any debt that
may be owed to FCIC or to any
approved insurance provider, such an
overpaid indemnity, underpaid
premium, or other amounts owed.

(iii) FCIG, in its sole discretion, may
reduce or otherwise settle any civil fine
imposed under this section whenever it
considers it appropriate or in the best
interest of the USDA.

(4) The ineligibility procedures
established in 7 CFR part 400, subpart
U are not applicable to ineligibility
determinations made under this section
for nonpayment of civil fines.

(5) If a civil fine has been imposed
and the person has not made timely
payment for the total amount due, the
person is ineligible to participate in the

Federal crop insurance program until
the amount due is paid in full.

(g) With respect to any person that has
been disqualified or is otherwise
ineligible due to non-payment of civil
fines in accordance with §400.454(f):

(1) With respect to producers:

(i) All existing insurance policies will
automatically terminate as of the next
termination date that occurs during the
period of disqualification and while the
civil fine remains unpaid;

(ii) No new policies can be purchased,
and no current policies can be renewed,
between the date that the producer is
disqualified and the date that the
disqualification ends; and

(iii) New application for insurance
cannot be made for any agricultural
commodity until the next sales closing
date after the period of disqualification
has ended and the civil fine is paid in
full.

(2) With respect to all other persons:

(i) Such person may not be involved
in any function related to the Federal
crop insurance program during the
disqualification or ineligibility period
(including the sale, service, adjustment,
data transmission or storage,
reinsurance, etc. of any crop insurance
policy) or receive any monetary or non-
monetary benefit from a program
administered under the Act.

(ii) If the person is an agent or
insurance agency, the producers may
cancel their policies sold and serviced
by the disqualified agent and rewrite the
policy with another agent. If the
producer does not cancel and rewrite
the policy with another agent, the
approved insurance provider must
assign the policies to a different agent or
agency to service during the period of
disqualification or ineligibility. Policies
that have been assigned to another agent
or agency by the insurance provider will
revert back to the disqualified agent or
agency after the period of
disqualification has ended provided all
civil fines are paid in full and the
producer does not cancel and rewrite
the policy with a different agent or
agency;

(iii) If the person is an approved
insurance provider, the approved
insurance provider shall not sell, or
authorize to be sold, any new policies
or may not renew, or authorize the
renewal of, existing policies, as
determined by FCIC, during the period
of disqualification or ineligibility.
Nothing in this provision affects the
approved insurance provider’s
responsibilities with respect to the
service of existing policies.

(h) Imposition of disqualification or a
civil fine under this section is in
addition to any other administrative or

legal remedies available under this
section or other applicable law
including, but not limited to, debarment
and suspension.

m 6. Revise §400.455 to read as follows:

§400.455 Governmentwide debarment and
suspension (procurement).

(a) For all transactions undertaken
pursuant to the Federal Acquisition
Regulations, FCIC will proceed under 48
CFR part 9, subpart 9.4 or 48 CFR part
409 when taking action to suspend or
debar persons involved in such
transactions, except that the authority to
suspend or debar under these provisions
will be reserved to the Manager of FCIC,
or the Manager’s designee.

(b) Any person suspended or debarred
under the provisions of 48 CFR part 9,
subpart 9.4 or 48 CFR part 409 will not
be eligible to contract with FCIC or the
Risk Management Agency and will not
be eligible to participate in or receive
any benefit from any program under the
Act during the period of ineligibility.
This includes, but is not limited to,
being employed by or contracting with
any approved insurance provider that
sells, services, or adjusts policies offered
under the authority of the Act. FCIC
may waive this provision if it is satisfied
that the person who employs the
suspended or debarred person has taken
sufficient action to ensure that the
suspended or debarred person will not
be involved, in any way, with FCIC or
receive any benefit from any program
under the Act.

m 7. Revise § 400.456 to read as follows:

§400.456 Governmentwide debarment and
suspension (nonprocurement).

(a) FCIC will proceed under 7 CFR
part 3017 when taking action to suspend
or debar persons involved in non-
procurement transactions.

(b) Any person suspended or debarred
under the provisions of 7 CFR part 3017,
will not be eligible to contract with
FCIC or the Risk Management Agency
and will not be eligible to participate in
or receive any benefit from any program
under the Act during the period of
ineligibility. This includes, but is not
limited to, being employed by or
contracting with any approved
insurance provider, or its contractors,
that sell, service, or adjust policies
either insured or reinsured by FCIC.
FCIC may waive this provision if it is
satisfied that the approved insurance
provider or contractors have taken
sufficient action to ensure that the
suspended or debarred person will not
be involved in any way with the Federal
crop insurance program or receive any
benefit from any program under the Act.
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(c) The Manager, FCIGC, shall be the
debarring and suspending official for all
debarment or suspension proceedings
undertaken by FCIC under the
provisions of 7 CFR part 3017.

m 8. Amend § 400.457 by adding a new
paragraph (d) to read as follows:

§400.457 Program Fraud Civil Remedies
Act.
* * * * *

(d) Civil penalties and assessments
imposed pursuant to this section are in
addition to any other remedies that may
be prescribed by law or imposed under
this subpart.

§400.458 [Amended]

m 9. Amend §400.458 by removing
paragraph (b)(2), adding an ““or” at the
end of paragraph (b)(1) and
redesignating paragraph (b)(3) as
paragraph (b)(2).

§400.459 [Removed]
m 10. Remove §400.459.

PART 407—GROUP RISK PLAN OF
INSURANCE REGULATIONS

m 11. The authority citation for 7 CFR

part 407 continues to read as follows:
Authority: 7 U.S.C. 1506(1), 1506(0).

m 12. Amend §407.9, Group Risk Plan

Common Policy, by adding a new
section 22 at the end to read as follows:

§407.9 Group risk plan common policy.
* * * * *

22. Remedial Sanctions

If you willfully and intentionally
provide false or inaccurate information
to us or FCIC or you fail to comply with
a requirement of FCIC, in accordance
with 7 CFR part 400, subpart R, FCIC
may impose on you:

(a) A civil fine for each violation in an
amount not to exceed the greater of:

(1) The amount of the pecuniary gain
obtained as a result of the false or
inaccurate information provided or the
noncompliance with a requirement of
this title; or

(2) $10,000; and

(b) A disqualification for a period of
up to 5 years from receiving any
monetary or non-monetary benefit
provided under each of the following:

(1) Any crop insurance policy offered
under the Act;

(2) The Farm Security and Rural
Investment Act of 2002 (7 U.S.C. 7333
et seq.);

(3) The Agricultural Act of 1949 (7
U.S.C. 1421 et seq.);

(4) The Commodity Credit
Corporation Charter Act (15 U.S.C. 714
et seq.);

(5) The Agricultural Adjustment Act
0f 1938 (7 U.S.C. 1281 et seq.);

(6) Title XII of the Food Security Act
of 1985 (16 U.S.C. 3801 et seq.);

(7) The Consolidated Farm and Rural
Development Act (7 U.S.C. 1921 et seq.);
and

(8) Any federal law that provides
assistance to a producer of an
agricultural commodity affected by a
crop loss or a decline in the prices of
agricultural commodities.

PART 457—COMMON CROP
INSURANCE REGULATIONS

m 13. The authority citation for 7 CFR
part 457 is revised to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(0).

m 14. Amend § 457.8, Common Crop
Insurance Policy Basic Provisions, by
adding a new paragraph (e) at the end
of section 27 to read as follows:

§457.8 The application and policy.

* * * * *

27. CGoncealment, Misrepresentation

or Fraud.
* * * * *

(e) If you willfully and intentionally
provide false or inaccurate information
to us or FCIC or you fail to comply with
a requirement of FCIC, in accordance
with 7 CFR part 400, subpart R, FCIC
may impose on you:

(1) A civil fine for each violation in
an amount not to exceed the greater of:

(i) The amount of the pecuniary gain
obtained as a result of the false or
inaccurate information provided or the
noncompliance with a requirement of
this title; or

(ii) $10,000; and

(2) A disqualification for a period of
up to 5 years from receiving any
monetary or non-monetary benefit
provided under each of the following:

(i) Any crop insurance policy offered
under the Act;

(ii) The Farm Security and Rural
Investment Act of 2002 (7 U.S.C. 7333
et seq.);

(iii) The Agricultural Act of 1949 (7
U.S.C. 1421 et seq.);

(iv) The Commodity Credit
Corporation Charter Act (15 U.S.C. 714
et seq.);

(v) The Agricultural Adjustment Act
0f 1938 (7 U.S.C. 1281 et seq.);

(vi) Title XII of the Food Security Act
of 1985 (16 U.S.C. 3801 et seq.);

(vii) The Consolidated Farm and
Rural Development Act (7 U.S.C. 1921
et seq.); and

(viii) Any federal law that provides
assistance to a producer of an
agricultural commodity affected by a
crop loss or a decline in the prices of
agricultural commodities.

* * * * *

Signed in Washington, DC on December
12, 2008.

Eldon Gould,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. E8-30073 Filed 12—17-08; 8:45 am]|
BILLING CODE 3410-08-P

DEPARTMENT OF HOMELAND
SECURITY
8 CFR Parts 214, 215 and 274a

[Docket No. USCIS-2007-0055; CIS No.
2428-07]

RIN 1615-AB65

Changes to Requirements Affecting H—
2A Nonimmigrants

AGENCY: U.S. Citizenship and
Immigration Services, U.S. Customs and
Border Protection, DHS.

ACTION: Final rule.

SUMMARY: This final rule amends
Department of Homeland Security
regulations regarding temporary and
seasonal agricultural workers, and their
U.S. employers, within the H-2A
nonimmigrant classification. The final
rule removes certain limitations on H-
2A employers and adopts streamlining
measures in order to encourage and
facilitate the lawful employment of
foreign temporary and seasonal
agricultural workers. The final rule also
addresses concerns regarding the
integrity of the H-2A program and sets
forth several conditions to prevent fraud
and to protect laborers’ rights. The
purpose of the final rule is to provide
agricultural employers with an orderly
and timely flow of legal workers,
thereby decreasing their reliance on
unauthorized workers, while protecting
the rights of laborers.

The rule revises the current
limitations on agricultural workers’
length of stay including lengthening the
amount of time an agricultural worker
may remain in the United States after
his or her employment has ended and
shortening the time period that an
agricultural worker whose H-2A
nonimmigrant status has expired must
wait before he or she is eligible to obtain
H-2A nonimmigrant status again. This
rule also provides for temporary
employment authorization to
agricultural workers seeking an
extension of their H-2A nonimmigrant
status through a different U.S. employer,
provided that the employer is a
registered user in good standing with
the E-Verify employment eligibility
verification program. In addition, DHS
modifies the current notification and
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payment requirements for employers
when an alien fails to show up at the
start of the employment period, an H-
2A employee’s employment is
terminated, or an H-2A employee
absconds from the worksite. To better
ensure the integrity of the H-2A
program, this rule also requires certain
employer attestations and precludes the
imposition of fees by employers or
recruiters on prospective beneficiaries.
Under this final rule, DHS also will
revoke an H-2A petition if the
Department of Labor revokes the
petitioner’s underlying labor
certification. Also, this rule provides
that DHS will publish in a notice in the
Federal Register a list of countries that
the Secretary of Homeland Security has
designated, with the concurrence of the
Secretary of State, as eligible for its
nationals to participate in the H-2A
program. These changes are necessary to
encourage and facilitate the lawful
employment of foreign temporary and
seasonal agricultural workers.

Finally, this rule establishes criteria
for a pilot program under which aliens
admitted on certain temporary worker
visas at a port of entry participating in
the program must also depart through a
port of entry participating in the
program and present designated
biographical information upon
departure. U.S. Customs and Border
Protection (CBP) will publish a Notice
in the Federal Register designating
which temporary workers must
participate in the program, which ports
of entry are participating in the
program, and the types of information
that CBP will collect from the departing
workers.

DATES: This rule is effective January 17,
2009.

FOR FURTHER INFORMATION CONTACT:
Hiroko Witherow, Service Center
Operations, U.S. Citizenship and
Immigration Services, Department of
Homeland Security, 20 Massachusetts
Avenue, NW., Washington, DC 20529,
telephone (202) 272-8410.
SUPPLEMENTARY INFORMATION: This
supplementary information section is
organized as follows:

Table of Contents

1. Background
A. Proposed Rule
B. Discussion of the Final Rule
II. Public Comments on the Proposed Rule
A. Summary of Comments
B. General Comments
B. Specific Comments
III. Regulatory Requirements
A. Small Business Regulatory Enforcement
Fairness Act of 1996
B. Executive Order 12866
C. Executive Order 13132
D. Executive Order 12988

E. Regulatory Flexibility Act
F. Unfunded Mandates Reform Act of 1995
G. Paperwork Reduction Act

I. Background
A. Proposed Rule

The H-2A nonimmigrant
classification applies to aliens seeking
to perform agricultural labor or services
of a temporary or seasonal nature in the
United States. Immigration and
Nationality Act (Act or INA) section
101(a)(15)(H)(ii)(a), 8 U.S.C.
1101(a)(15)(H)(ii)(a); see 8 CFR
214.1(a)(2) (designation for H-2A
classification). Despite the availability
of the H-2A nonimmigrant
classification, a high percentage of the
agricultural workforce is comprised of
aliens who have no immigration status
and are unauthorized to work. In
response to members of the public citing
what they consider to be unnecessarily
burdensome regulatory restrictions
placed on the H-2A nonimmigrant
classification and resulting limits on the
utility of this nonimmigrant category to
U.S. agricultural employers, the
Department of Homeland Security
(DHS) published a notice of proposed
rulemaking on February 13, 2008,
proposing to amend its regulations
regarding the H-2A nonimmigrant
classification. 73 FR 8230. On the same
date, the Department of Labor (DOL)
published a notice of proposed
rulemaking to amend its regulations
regarding the certification of H-2A
employment and the enforcement of the
contractual obligations applicable to H-
2A employers. 73 FR 8538.

DHS, among other changes, proposed
to:

e Relax the limitations on naming
beneficiaries on the H-2A petition who
are outside of the United States.

e Permit H-2A employers to file only
one petition when petitioning for
multiple H-2A beneficiaries from
multiple countries.

e Deny or revoke any H-2A petition
if the alien-beneficiary paid or agreed to
pay any prohibited fee or other form of
compensation to the petitioner, or, with
the petitioner’s knowledge, to a
facilitator, recruiter, or similar
employment service, in connection with
the H-2A employment.

e Require H-2A petitioners: (a) To
attest that they will not materially
change the information provided on the
Form I-129 and the temporary labor
certification; (b) to attest that they have
not received and do not intend to
receive, any fee, compensation, or other
form of remuneration from prospective
H-2A workers; and (c) to identify any
facilitator, recruiter, or similar

employment service that they used to
locate foreign workers.

e Require H-2A petitioners to
provide written notification to DHS, or
be subject to an imposition of $500 in
liquidated damages, within forty-eight
hours if: (a) An H-2A worker fails to
report to work within five days of the
date of the employment start date; (b)
the employment terminates more than
five days early; or (c) the H-2A worker
has not reported for work for a period
of five days without the consent of the
employer.

e Clarify that DHS will not accord H—
2A status to any alien who has violated
any condition of H-2A nonimmigrant
status within the previous five years.

e Immediately and automatically
revoke an H-2A petition upon the
revocation of the underlying labor
certification by DOL.

¢ Refuse to approve H-2A petitions
filed on behalf of beneficiaries from or
to grant admission to aliens from
countries determined by DHS to
consistently deny or unreasonably delay
the prompt return of their citizens,
subjects, nationals, or residents who are
subject to a final order of removal.

e Extend the H-2A admission period
following the expiration of the H-2A
petition from not more than 10 days to
30 days.

¢ Reduce from 3 months to 45 days
the minimum period spent outside the
United States that would interrupt the
accrual of time toward the 3-year
maximum period of stay where the
accumulated stay is 18 months or less,
and to reduce such minimum period
from 1/6 of the period of accumulated
stay to 2 months if the accumulated stay
is longer than 18 months.

¢ Reduce from 6 months to 3 months
the period that an individual who has
held H-2A status for a total of 3 years
must remain outside of the United
States before he or she may be granted
H—-2A nonimmigrant status again.

e Extend H-2A workers’ employment
authorization for up to 120 days while
they are awaiting an extension of H-2A
status based on a petition filed by a new
employer, provided that the new
employer is a registered user in good
standing in DHS’s E-Verify program.

¢ Impose on sheepherders the
departure requirement applicable to all
H-2A workers.

e Establish a temporary worker exit
program on a pilot basis that would
require certain H-2A workers to register
at the time of departure from the United
States.

DHS initially provided a 45-day
comment period in the proposed rule,
which ended on March 31, 2008. DHS
provided an additional 15-day comment



Federal Register/Vol. 73,

No. 244 /Thursday, December 18, 2008/Rules and Regulations

76893

period from April 1, 2008 through April
14, 2008. During this 60-day comment
period, DHS received 163 comments.
DHS received comments from a broad
spectrum of individuals and
organizations, including various
agricultural producers, agricultural
trade associations, farm workers’ labor
unions, civil and human rights
advocacy organizations, agricultural
producers’ financial cooperatives, farm
management services companies,
voluntary public policy organizations,
private attorneys, state government
agencies, a Member of Congress, and
other interested organizations and
individuals. During the public comment
period, DHS officials, together with
those from DOL, also met with
stakeholders to discuss the proposed
rule. Meeting participants were
encouraged to submit written comments
on the rule.

DHS considered the comments
received and all other materials
contained in the docket in preparing
this final rule. The final rule does not
address comments seeking changes in
United States statutes, changes in
regulations or petitions outside the
scope of the proposed rule, or changes
to the procedures of other DHS
Coml}laonents or agencies.

All comments and other docket
materials may be viewed at the Federal
Docket Management System (FDMS) at
http://www.regulations.gov, docket
number USCIS-2007-0055.

B. Discussion of the Final Rule

The final rule adopts many of the
regulatory amendments set forth in the
proposed rule. The rationale for the
proposed rule and the reasoning
provided in the preamble to the
proposed rule remain valid with respect
to these regulatory amendments, and
DHS adopts such reasoning in support
of the promulgation of this final rule.
Based on the public comments received
in response to the proposed rule,
however, DHS has modified some of the
proposed changes for the final rule as
follows.

1. Notification and Liquidated Damages
Requirements

The final rule requires petitioners to
notify DHS, within two workdays,
beginning on a date and in a manner
specified in a notice published in the
Federal Register, of the following
circumstances: (a) An H-2A worker’s
failure to report to work within five
workdays of the employment start date
on the H-2A petition or within five
workdays of the start date established by
his or her employer, whichever is later;
(b) an H-2A worker’s completion of

agricultural labor or services 30 days or
more before the date specified by the
petitioner in its H-2A petition; or (c) an
H-2A worker’s absconding from the
worksite or termination prior to the
completion of the agricultural labor or
services for which he or she was hired.
New 8 CFR 214.2(h)(5)(vi)(B)(1). By
“workday,” DHS means the period
between the time on any particular day
when such employee commences his or
her principal activity and the time on
that day at which he or she ceases such
principal activity or activities.

a. Liquidated Damages

DHS has revisited the proposed
increase in liquidated damages from $10
to $500 for an employer’s failure to
comply with the notification
requirement. For the time being, DHS
will retain the liquidated damages
provision under 8 CFR
214.2(h)(5)(vi)(B)(3), and require an
employer who fails to comply with the
notification requirements, as revised
under this final rule, to pay liquidated
damages in the amount of $10.

b. Timeframes Triggering Notification
Requirement

To minimize the impacts on
petitioners, the final rule relaxes the
notification requirement in response to
commenters’ concerns that the proposed
timeframes were not workable within
current business realities. The final rule
allows an employer, in certain
circumstances, to use a start date newly
established by the employer as the
notification trigger date. The final rule
also clarifies that the H-2A worker must
report to work within five “workdays”
of the employment start date, rather
than the proposed five days. If the H-
2A worker does not timely report to the
worksite, the H-2A employer must
report this violation to DHS within two
workdays, rather than the proposed 48
hours. The final rule adopts the term
“workdays” to ensure that H-2A
employers are clear on the reporting
deadlines. The final rule also requires
DHS notification where the work is
completed 30 days early rather than the
proposed five days. The rule relieves the
employer of its obligation to notify DHS
when the worker’s employment
terminates upon completion of the work
(unless the work is completed more
than 30 days early). The final rule also
provides that, if the petitioner
demonstrates in the notification itself
that good cause exists for an untimely
notification to DHS, then DHS, in its
discretion, may waive the liquidated
damages amount.

¢. Remedy for Petitioners

While the notification provision
furthers DHS’s enforcement goals of
locating aliens who have not met the
terms of their nonimmigrant status, DHS
recognizes that the current regulations
do not provide a sufficient remedy to
petitioners that “lose” H-2A workers
before the completion of work in the
instances covered in the notification
provision. Under the current
regulations, petitioners may replace H—
2A workers whose employment was
terminated before the work has been
completed. 8 CFR 214.2(h)(5)(ix). Such
petitioners must file a new H-2A
petition using a copy of the previously
approved temporary labor certification
to request replacement workers.
However, the current regulations do not
cover situations where H-2A workers
fail to show up at the worksite or
abscond.

To minimize the adverse impact on
petitioners who lose workers for these
reasons, DHS has determined that
petitioners should be permitted to seek
substitute H-2A workers in these
instances, as well, provided that
petitioners comply with the notification
requirements in 8 CFR 214.2(h)(5)(vi).
Thus, the final rule allows a petitioner
to file an H-2A petition using a copy of
the previously-approved temporary
labor certification to replace an H-2A
worker where: (a) An H-2A worker’s
employment was terminated early (i.e.,
before the completion of work); (b) a
prospective H-2A worker fails to report
to work within five workdays of the
employment start date on the previous
H-2A petition or within five workdays
of the date established by his or her
employer, whichever is later; or (c) an
H-2A worker absconds from the
worksite. New 8 CFR 214.2(h)(5)(ix).
These three instances parallel the
instances that trigger the notification
requirement in new 8 CFR
214.2(h)(5)(vi)(B)(1) (except where the
work for which the petitioner needed
H-2A workers has been completed).

d. Retention of Evidence of a Change in
Employment Start Date

The final rule also adds to the
provision requiring the petitioner to
retain evidence of its notification to
DHS a requirement that the petitioner
also retain evidence of a different
employment start date for one year if the
start date has changed from that stated
on the H-2A petition. New 8 CFR
214.2(h)(5)(vi)(B)(2). Since the
notification provision allows for the
petitioner to use a new start date that
the petitioner has established rather
than the start date stated in the H-2A
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petition, DHS believes that it must
require the employer to retain evidence
of the change in the start date to protect
against misrepresentations by the
petitioner regarding the employment
start date.

e. Response Period Upon Receipt of a
Notice of Noncompliance With the
Notification Requirement

The final rule extends from 10 days to
30 days the time period within which a
petitioner must reply to a DHS notice of
noncompliance with the notification
requirement. New 8 CFR
214.2(h)(5)(vi)(C). Based upon
comments received, DHS recognizes
that small businesses may have
difficulty in responding to a DHS notice
within 10 days. Many do not have a
human resources department to handle
administrative tasks and may find it
difficult to respond to a notice within 10
days, especially if the notice arrives
during the petitioner’s busiest season.
DHS believes that a 30-day time period
for responding to a notice is reasonable.

2. Payment of Fees by Aliens To Obtain
H-2A Employment

To address some commenters’
concerns about the proposed provisions
addressing job placement-related fees
paid by beneficiaries to obtain H-2A
employment, the final rule makes
several clarifications and changes.

First, the final rule specifies that the
fees prohibited by the rule do not
include the lower of the fair market
value or the actual costs of
transportation to the United States and
any payment of government-specified
fees required of persons seeking to
travel to the United States (e.g., fees
required by a foreign government for
issuance of passports, fees imposed by
the U.S. Department of State for
issuance of visas, inspection fees),
except where the passing of such costs
to the worker is prohibited by statute or
the Department of Labor’s regulations.
See 20 CFR 655.104(h). Prospective H—
2A workers may be required to pay such
costs, unless the prospective employer
has agreed with the alien to pay such
fees and/or transportation costs. New 8
CFR 214.2(h)(5)(xi)(A). DHS determined
that payment of these costs by the H-
2A worker should not be prohibited
since they are personal costs related to
the alien’s travel to the United States,
rather than fees charged by a recruiter
or employer for finding employment.

Second, to clarify the standard for the
petitioner’s knowledge of fees being
paid by the alien, the final rule modifies
the standard to include both knowledge
by the petitioner and circumstances in
which the petitioner should reasonably

know that that worker has paid or has
entered an agreement to pay the
prohibited fees.

Third, the final rule offers petitioners
a means by which to avoid denial or
revocation (following notice to the
petitioner) of the H-2A petition in cases
where USCIS determines that the
petitioner knows or reasonably should
know that the worker has agreed to pay
the prohibited fees as a condition of
obtaining H-2A employment. In cases
where prohibited fees were collected
prior to petition filing, and in cases
where prohibited fees were collected by
the labor recruiter or agent after petition
filing, USCIS will not deny or revoke
the petition if the petitioner
demonstrates that the beneficiary has
been reimbursed in full for fees paid or,
if the fees have not yet been paid, that
the agreement to pay such fees has been
terminated. Additionally, as an
alternative to reimbursement in the case
where the prohibition is violated by the
recruiter or agent after the filing of the
petition, the petitioner may avoid denial
or revocation of the petition by notifying
DHS of the improper payments, or
agreement to make such payments,
within two workdays of finding out
about such payments or agreements. If
the H-2A petition is denied or revoked
on these grounds, then, as a condition
of approval of future H-2A petitions
filed within one year of the denial or
revocation, the petitioner must
demonstrate that the beneficiary has
been reimbursed or that the beneficiary
cannot be located despite the
petitioner’s reasonable efforts. New 8
CFR 214.2(h)(5)(xi)(C).

Fourth, the final rule does not include
the requirement that the petitioner
submit a separate document attesting to:
The scope of the H-2A employment and
the use of recruiters to locate H-2A
workers, and the absence of any
payment of prohibited recruitment fees
by the beneficiary. Although petitioners
will be required to attest to these factors,
DHS is instead amending the Form I-
129 to include those attestation
provisions rather than requiring
petitioners to submit a separate
attestation document. DHS has
determined that a separate attestation
would increase petitioners’
administrative burdens as well as
duplicate much of the same information
that petitioner must provide on the H—
2A petition to establish eligibility.

3. Revocation of Labor Certification

The final rule addresses the effect of
the revocation of temporary labor
certifications by DOL on H-2A
petitioners and their beneficiaries. This
rule provides for the immediate and

automatic revocation of the H-2A
petition if the underlying temporary
labor certification is revoked by DOL.
New 8 CFR 214.2(h)(5)(xii). DHS
believes that immediate and automatic
revocation of the petition is a necessary
consequence of a revocation of the
temporary labor certification. The
temporary labor certification is the basis
for the petition, and DHS does not have
the expertise to second-guess DOL’s
decision to revoke the temporary labor
certification.

Because the denial or revocation of a
petition based on the revocation of
temporary labor certification will have a
direct effect on an H-2A worker’s status,
DHS will authorize the alien
beneficiary’s period of stay for an
additional 30-day period for the purpose
of departure or extension of stay based
upon a new offer of employment. Id.
During this 30-day period, such alien
will not be deemed to be unlawfully
present in the United States. Id.; see also
INA section 212(a)(9)(B), 8 U.S.C.
1182(a)(9)(B) (description of unlawful
presence). Although DHS also proposed
to require a petitioner to pay for the
alien’s reasonable transportation costs of
return to his or her last place of foreign
residence abroad after DHS revokes a
petition for improper payment of fees,
DHS has removed that requirement from
this final rule.

4, Violations of H-2A Status

The final rule clarifies that DHS will
deny H-2A nonimmigrant status based
on a finding that the alien violated any
condition of H-2A status within the
past 5 years, unless the violation
occurred through no fault of the alien.
DHS has added this clarification to
ensure that this provision will not
adversely affect the aliens whose
previous violations of status were
caused by illegal or inappropriate
conduct by their employers. New 8 CFR
214.2(h)(5)(viii)(A).

5. Permitting H-2A Petitions for
Nationals of Participating Countries

The final rule modifies the proposal
that would have precluded DHS from
approving an H-2A petition filed on
behalf of aliens from countries that
consistently deny or unreasonable delay
the prompt return of their citizens,
subjects, nationals or residents who are
subject to a final order of removal from
the United States. DHS will now
publish in a notice in the Federal
Register a list of countries that the
Secretary of Homeland Security has
designated, with the concurrence of the
Secretary of State, as eligible for its
nationals to participate in the H-2A
program. In designating countries to
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allow the participation of their nationals
in the H-2A program, DHS, with the
concurrence of the Department of State,
will take into account factors including,
but not limited to, the following: (1) The
country’s cooperation with respect to
the issuance of travel documents for
citizens, subjects, nationals and
residents of that country who are subject
to a final order of removal; (2) the
number of final and unexecuted orders
of removal against citizens, subjects,
nationals, and residents of that country;
(3) the number of orders of removal
executed against citizens, subjects,
nationals, and residents of that country;
and (4) such other factors as may serve
the U.S. interest. Initially, the list will
be composed of countries that are
important for the operation of the H-2A
program and are cooperative in the
repatriation of their nationals. The
countries included on the list are the
countries whose nationals contributed
the vast majority of the total
beneficiaries of the H-2A program
during the last three fiscal years.
Additional details on how this list will
be administered are included in the
discussion in response to comments
received on this proposed provision
below.

6. Conforming Amendments and Non-
Substantive Changes

The final rule makes conforming
amendments to 8 CFR 214.2(h)(2)(B)
and (C) by providing that the form
instructions will contain information
regarding appropriate filing locations for
the H-1B, H-2A, H-2B, and H-3
classifications. The final rule also makes
conforming amendments to 8 CFR
214.2(h)(5)(v)(B) and 8 CFR
214.2(h)(5)(v)(C) to clarify job
qualification documentation
requirements and the timing for such
documents to be filed for named and
unnamed beneficiaries. Finally, the final
rule includes non-substantive structure
or wording changes from the proposed
rule for purposes of clarity and
readability.

II. Public Comments on the Proposed
Rule

A. Summary of Comments

Out of the 163 comments USCIS
received on the proposed rule, several
comments supported the proposals in
the rule as a whole and welcomed
DHS’s recognition of the need for H-2A
workers and for modifications to the
current H-2A regulations. Agricultural
employers submitted 115 of the total
comments received.

Most commenters generally supported
the streamlining measures in the

proposed rule, such as: Removing the
requirement to name the sole
beneficiary and beneficiaries who are
outside of the United States if the
beneficiaries are named in the labor
certification; permitting an employer to
file only one petition for multiple
beneficiaries from multiple countries;
extending the admission period to 30
days after the conclusion of the H-2A
employment; and reducing the required
time abroad once an H-2A worker has
reached the maximum period of stay
before being able to seek H-2A
nonimmigrant status again. However,
many commenters were opposed to
several changes that they believe will
impose additional burdens and costs on
farm businesses. They suggested that
some of the proposed changes could
lead to a decrease in usage of the H-2A
program, such as the following
proposals: Precluding the current
practice of approving H-2A petitions
that are filed with denied temporary
labor certifications; authorizing USCIS
to deny or revoke upon notice any H—
2A petition if it determines that the
beneficiary paid a fee in connection
with or as a condition of obtaining the
H-2A employment; modifying the
current notification and liquidated
damages requirements; providing for the
immediate and automatic revocation of
the petition upon the revocation of the
labor certification; and imposing on
sheepherders the same departure
requirement applicable to all H-2A
workers. Many commenters also were
concerned about the proposals to
authorize employment of H-2A workers
while they are changing employers (if
the new employer is a participant in
good standing in E-Verify) and to
institute a land-border exit system for
certain H-2A workers on a pilot basis.
The concerns of the commenters
summarized above and additional, more
specific comments are organized by
subject area and addressed below.

B. General Comments
1. Comments From the Dairy Industry

Comment: Several commenters
expressed disappointment about what
was described as the continued
exclusion of the dairy industry from the
H-2A program.

Response: DHS notes that most dairy
farmer’s needs are year-round and,
therefore, may not be able to meet the
requirements of the H-2A program.
Dairy farmers that can demonstrate a
temporary need for H-2A workers,
however, are able to utilize the program.
The applicable statute precludes DHS
from extending the program to work that
is considered permanent. See INA

section 101(a)(15)(H)(ii)(a), 8 U.S.C.
1101(a)(15)(H)(ii)(a).

2. U.S. and Foreign Worker Protections

Comment: DHS received some
comments that urged the withdrawal of
the proposed rule entirely on the basis
that the rule fails to reflect the critical
balance between the nonimmigrant
labor force and the U.S. workforce and
undermines critical labor protections
that serve as the foundation of the H-
2A program. Some commenters also
opined that the proposed rule would
result in the exploitation of temporary
foreign workers and the undermining of
wages and working conditions of U.S.
workers.

Response: DHS is aware of its
responsibility to help maintain the
careful balance between preserving jobs
for U.S. workers and administering
nonimmigrant programs designed to
invite foreign workers to the United
States. The final rule contains two major
revisions to the regulations designed to
protect U.S. workers: (1) Removal of
DHS’s authority to approve H-2A
petitions filed with temporary labor
certifications that have been denied b
DOL (revised 8 CFR 214.2(h)(5)(i)(A));
and (2) the addition of a provision to
provide for the immediate and
automatic revocation of an H-2A
petition upon the revocation of the
temporary labor certification by DOL
(new 8 CFR 214.2(h)(5)(xii)). DHS
believes that a temporary labor
certification process is required to
protect U.S. workers.

In order to protect foreign workers
from exploitation, the final rule requires
petitioners to return any recruiter or
finders’ fees paid by alien beneficiaries
as a condition of the H-2A employment
if paid with the knowledge of the
petitioner (or if the petitioner
reasonably should have known about
the payment). See new 8 CFR
214.2(h)(5)(xi)(A). Failure to return the
prohibited fees to the beneficiaries will
result in the denial or revocation of the
H—-2A petition.

3. Lack of Enforcement Against the
Employment of Unauthorized Aliens

Comment: A few commenters
criticized the lack of a sound method for
strong enforcement against employers
that obtain and maintain a workforce of
unauthorized aliens while the rule
proposed to impose stiffer fines,
revocations, and increase in costs to
those employers who are trying to
obtain and maintain a legal workforce
through the H-2A program.

Response: U.S. Immigration and
Customs Enforcement (ICE) is charged
with enforcing the laws against the
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employment of unauthorized aliens,
including the applicable provisions at
section 274A of the INA, 8 U.S.C. 1324a.
Enforcement of these provisions is
outside the scope of this rulemaking.
The purpose of this rule is to strengthen
the integrity of the H-2A program so
that employers will be encouraged to
obtain workers through the H-2A
program rather than through unlawful
means. The added authority to deny or
revoke petitions, and any increase in
costs to employers included in this rule
reflect necessary anti-fraud and worker
protection measures. Employers that
follow the rules of the program will not
be unreasonably affected by these
measures.

C. Specific Comments

1. Consideration of Denied Temporary
Agricultural Labor Certifications

Comment: Seventeen out of 24
commenters who discussed this issue
objected to the removal of regulatory
language permitting, in limited
circumstances, the approval of H-2A
petitions filed with temporary labor
certifications that have been denied by
DOL.

Response: After considering the
commenters’ objections, DHS
nevertheless retains this proposal in this
final rule as discussed in the comments
and responses below. See new 8 CFR
214.2(h)(5)(i)(A).

Comment: Some commenters among
those who objected to this proposal
suggested that the INA vests the
authority for making decisions on the
H-2A workers’ admission solely with
DHS, not DOL.

Response: DHS’s statutory authority is
to determine whether or not to approve
a petition for H-2A workers after
consultation with DOL. INA section
214(c)(1), 8 U.S.C. 1184(c)(1). By no
longer permitting the approval of H-2A
petitions in instances where DOL has
denied the temporary labor certification,
DHS does not believe that it is
abrogating its statutory responsibility in
adjudicating H-2A petitions. Rather,
DHS is recognizing that it does not have
the expertise in evaluating the current
U.S. labor market to make a
determination independent from DOL’s
determination on the temporary labor
certification. It is therefore in the best
interests of U.S. workers and the public
in general that DHS relinquish its ability
to approve H-2A petitions in the
absence of the grant of such labor
certification by DOL.

Comment: A few commenters pointed
out that the language of the INA requires
an employer only to apply for, not
obtain, a temporary labor certification

from the Secretary of Labor. See INA
section 218(a)(1), 8 U.S.C. 1188(a)(1).

Response: DHS disagrees with the
commenters’ interpretation of the
statute. While the statutory language
only refers to a petitioner’s application
for a temporary labor certification, DHS
believes that its interpretation of this
language requiring petitioners also to
obtain a temporary labor certification as
a condition of H-2A employment is
reasonable. A temporary labor
certification certifies that there are
insufficient U.S. workers who are able,
willing, and qualified, and who will be
available at the time and place needed,
to perform the labor or services involved
in the petition, and that the employment
of the alien in such labor or services
will not adversely affect the wages and
working conditions of U.S. workers who
are similarly employed. INA section
218(a)(1), 8 U.S.C. 1188(a)(1). The
statute includes the temporary labor
certification requirement as a means to
protect U.S. workers from losing jobs to
foreign laborers. INA section
218(c)(3)(A), 8 U.S.C. 1188(c)(3)(A).
Without requiring that the temporary
labor certification actually be obtained
by the petitioner, the temporary labor
certification requirement would fail to
offer such protection. Moreover, it is
clear that the determinations as to the
availability of U.S. workers and the
effect on their wages and working
conditions are within the expertise of
DOL, not DHS. Without certification by
the Secretary of Labor, DHS would not
be well equipped to make a
determination on the petition for an
employer to import foreign workers.
Additionally, section 214(a)(1) of the
INA grants the Secretary of Homeland
Security authority to establish by
regulation the conditions for
nonimmigrant admissions. 8 U.S.C.
1184(a)(1). This rule is establishing a
requirement that employers obtain a
temporary labor certification as a
condition for an alien to be admitted as
an H-2A nonimmigrant.

Comment: Many commenters who
objected to this proposal suggested that
this proposal and the lack of an
expeditious process to make a new
determination on the denied temporary
labor certification will leave employers
without recourse if U.S. workers do not
report to work on the date of their need.
They asserted that filing a petition
without a temporary labor certification
should be allowed in any circumstance
where DOL denies certification or fails
to act in a timely manner.

Response: In its final H-2A rule, DOL
establishes a process for an employer to
request re-determination of need if U.S.
workers fail to report on the date of

need. DHS believes that this DOL
provision addresses these commenters’
concerns. Therefore, under this final
rule, DHS abrogates the process for
approving H-2A petitions, in limited
circumstances, that are filed with
denied temporary labor certifications.

2. Unnamed Beneficiaries in the Petition

Comment: Ten commenters addressed
and supported the proposal to allow H-
2A petitions to include unnamed
beneficiaries for those who are outside
the United States regardless of the
number of beneficiaries on the petition
or whether the temporary labor
certification named beneficiaries. They
agreed that it would provide agricultural
employers with more flexibility to
recruit foreign workers months ahead of
the actual date of stated need.

Response: Based on the support from
the commenters, the final rule adopts
this proposal with minor changes. The
changes discussed below concern
beneficiaries from countries that have
not been designated as participating
countries under the H-2A program as
well as minor, nonsubstantive changes
to improve the clarity of the text. The
final rule revises 8 CFR 214.2(h)(2)(iii)
and removes 8 CFR 214.2(h)(5){1)(C).
Also, as noted earlier, the final rule
makes conforming amendments to 8
CFR 214.2(h)(5)(v)(B) and 8 CFR
214.2(h)(5)(v)(C) to clarify job
qualification documentation
requirements and the timing for such
documents for named and unnamed
beneficiaries. The final rule also
maintains the requirement that the
petition include the names of those
beneficiaries who are present in the
United States. It should be noted that,
in the case of an alien who is already
in the United States, an H-2A petition
encompasses both an employer’s request
to classify its worker as H-2A
nonimmigrant and the alien worker’s
request to change from a different
nonimmigrant status to H-2A or to
extend his or her H-2A status. If
eligible, the approval of the H-2A
petition and the related request for
extension of stay or change of status will
serve either to confer a new immigration
status or to extend the status of a
particular alien immediately upon
approval. Since such an approval,
unlike a nonimmigrant admission from
outside the country, does not afford the
U.S. Government the opportunity to first
inspect and/or interview the H-2A
beneficiary at a consular office abroad or
at a U.S. port of entry, it is essential that
DHS have the names of beneficiaries in
the country.
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3. Multiple Beneficiaries

Comment: Eleven out of 12
commenters supported the proposal to
permit petitioners to file only one
petition with DHS when petitioning for
multiple H-2A beneficiaries from
multiple countries. They stated that this
change to the regulations would benefit
the employer not only in terms of
convenience but also financially.

Response: Based on the positive
responses from commenters, the final
rule retains the proposal. New 8 CFR
214.2(h)(5)({1)(B).

Comment: One commenter suggested
that this change would unnecessarily
complicate the visa issuance process.

Response: DHS disagrees with this
commenter’s concern. DHS proposed
the change as a result of the
implementation of the Petition
Information Management System (PIMS)
by the Department of State in 2007.
PIMS effectively tracks visa issuance for
specific petitions approved for multiple
beneficiaries in real time regardless of
the consulate location where a
beneficiary may apply for a visa.
Therefore, DHS does not believe that
this proposed change would complicate
the visa issuance process. A consular
officer would have full and timely
access to information regarding the
exact number of beneficiaries who have
been issued visas based on the approved
H-2A petition at the time an alien
applies for his or her H-2A visa based
on that petition. The Department of
State website provides more information
about PIMS at http://travel.state.gov/
visa/laws/telegrams/
telegrams 4201.html.

Comment: The same commenter also
stated that the proposal would result in
an employer recruiting and hiring
workers from different geographical
regions of a country and/or from
different nations. The commenter
further suggested that such hiring
process would increase the likelihood of
problems for workers who feel isolated,
decreasing the workers’ ability to unite
and communicate among themselves.

Response: DHS does not intend to
change employers’ recruiting processes
as a result of this proposal. Under the
current regulations, an employer may
bring in H-2A workers from many
different countries rather than from a
single country or from one region within
a country. The change made by this
final rule merely would permit
petitioners to file only one petition with
DHS when petitioning for multiple H-
2A beneficiaries from multiple countries
instead of requiring multiple petitions.

4. Payment of Fees by Beneficiaries To
Obtain H-2A Employment

a. Grounds for Denial or Revocation on
Notice.

Comment: Eleven out of 83
commenters supported the proposal to
authorize the denial or revocation of an
H-2A petition if DHS determines that
the alien beneficiary has paid or has
agreed to pay any fee or other form of
compensation, whether directly or
indirectly, to the petitioner or that the
petitioner is aware or reasonably should
be aware that such payment was made
to the petitioner’s agent, or to any
facilitator, recruiter, or similar
employment service, in connection with
or as a condition of obtaining the H-2A
employment. Seventy-one commenters
responded negatively to this proposal
and one comment was neutral.

Response: After carefully considering
the commenters’ support and objections,
for the reasons stated in the paragraphs
below, the final rule provides DHS with
the authority to deny or to revoke
(following notice and an opportunity to
respond) an H-2A petition if DHS
determines that the petitioner has
collected, or entered into an agreement
to collect a fee or compensation as a
condition of obtaining the H-2A
employment, or that the petitioner
knows or reasonably should know that
the beneficiary has paid or agreed to pay
any facilitator, recruiter, or similar
employment service as a condition of
H-2A employment. See new 8 CFR
214(h)(5)(xi)(A). DHS has determined
that a prohibition on any payment made
by a foreign worker in connection with
the H-2A employment is more
restrictive than necessary to address the
problem of worker exploitation by
unscrupulous employers, recruiters, or
facilitators imposing costs on workers as
a condition of selection for H-2A
employment. Accordingly, DHS has not
included in the final rule the
prohibition on payments made in
connection with the H-2A employment,
but retains the prohibition on payments
made to an employer, recruiter,
facilitator, or other employment service
by the foreign worker that are a
condition of obtaining the H-2A
employment.

DHS will not deny or revoke the
petition if the petitioner demonstrates
that (1) prior to the filing of the petition,
the alien beneficiary has been
reimbursed for the prohibited fees paid;
(2) where the prohibited fees have not
yet been paid, that the agreement to pay
has been terminated; or (3) where the
prohibition on collecting or agreeing to
collect a fee is violated by a recruiter or
agent after the filing of the petition, the

petitioner notifies DHS about the
prohibited payments, or agreement to
make such payments, within 2
workdays of finding out about such
payments or agreements.

Comment: The commenters who
supported this proposal welcomed this
addition to the regulations as a positive
change to recognize worker abuses, such
as human trafficking and effective
indenture. They suggested that DHS
should take further measures to deter
future violations by implementing
procedures to debar a violator from the
program.

Response: DHS does not have the
statutory authority to implement
procedures to debar petitioners from the
H-2A program. The statute provides
DHS with the authority to deny
petitions filed with respect to an
offending employer under section 204
or 214(c)(1) of the INA (8 U.S.C. 1154
or 1184(c)(1)) for 1 to 5 years if it finds
a significant failure to meet any of the
conditions of an H-2B petition or a
willful misrepresentation of a material
fact in an H-2B petition. INA section
214(c)(14)(A)(i), 8 U.S.C.
1184(c)(14)(A)(ii). However, there is no
similar provision applicable to the H—
2A nonimmigrant classification that
provides such authority.

Comment: Most of the commenters
supporting worker protections also
suggested that DHS should take further
measures to provide appropriate
remedies to help the foreign workers
receive the funds to which they were
entitled.

Response: DHS agrees that the
proposed rule, while offering some
safeguards against the indenture of H-
2A workers by providing a direct
disincentive to employers and/or their
recruiters to collect recruiting and
similar fees from prospective and
current H-2A workers, does not address
fully the basic problem such workers
face: They remain “indentured” until
such time as they are relieved of this
debt burden. While the proposed rule
addresses this concern by providing an
alien worker who has incurred such
debt in connection with obtaining H-2A
employment with the opportunity to
change employers or return to his or her
home country, it does not relieve the
alien of his or her improperly imposed
H-2A placement-related debt burden.
DHS agrees with the commenters’
concern in this regard and believes that
it is in the interests of both the alien and
legitimate H-2A employers to ensure
the fair and even-handed administration
of the H-2A program by providing a
means to make such alien workers
whole. Consistent with the expressed
intent of the proposed rule to afford
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adequate protections for alien
agricultural workers seeking H-2A
nonimmigrant classification and to
remove unnecessary administrative
burdens on legitimate employers
seeking to hire such workers, the final
rule, therefore, provides that an H-2A
petitioner can avoid denial or
revocation of the H-2A petition if the
petitioner demonstrates that the
petitioner or the employment service
reimbursed the alien worker in full for
the prohibited fees paid or that any
agreement for future payment is
terminated. New 8 CFR
214.2(h)(5)(xi)(A)(1), (2), and (4).
However, the remedy of reimbursement
would not apply if the petitioner
collected the fees after the filing of the
petition. New 8 CFR
214.2(h)(5)(xi)(A)(3). For a petitioner
who discovers after the filing of the
petition that the alien worker paid or
agreed to pay an employment service
the prohibited fees, the petitioner can
avoid denial or revocation by notifying
DHS within 2 workdays of obtaining
this knowledge instead of reimbursing
the worker or effecting termination of
the agreement. New 8 CFR
214.2(h)(5)(xi)(A)(4). DHS will publish a
notice in the Federal Register to
describe the manner in which the
notification must be provided.

DHS does not believe it appropriate to
impose on petitioners who discover a
post-filing violation by a labor recruiter
the same adverse consequence—denial
or revocation of the petition—that is
imposed on more culpable petitioners
who themselves violate the prohibition
on collection of fees from H-2A workers
after petition filing, nor should
petitioners discovering such post-filing
violations by a labor recruiter be put in
a situation where the only way to avert
denial or revocation of the petition
might be for the petitioner to pay for the
recruiter’s violation by reimbursing the
alien itself. Petitioners should be
encouraged to come forward with
information about post-filing
wrongdoing by labor recruiters, even if
reimbursement is not possible. In this
way, DHS can help provide further
protections to H-2A workers against
unscrupulous recruiter practices.

Further, where the petitioner does not
reimburse the beneficiary and USCIS
denies or revokes the H-2A petition, the
final rule provides that a condition of
approval of subsequent H-2A petitions
filed within one year of the denial or
revocation is reimbursement of the
beneficiary of the denied or revoked
petition or a demonstration that the
petitioner could not locate the
beneficiary. New 8 CFR
214.2(h)(5)(xi)(C)(1). This requirement is

intended to balance the commenters’
concerns that an H-2A alien worker not
be required to pay fees as a condition of
obtaining his or her H-2A employment
with the legitimate concern that
petitioners who run afoul of 8 CFR
214.2(h)(5)(x1)(A) but who have
reimbursed the alien worker in full or
who, despite their reasonable efforts, are
unable to locate such workers, continue
to have access to participation in the H—
2A program. Whether the petitioner will
be able to demonstrate to the
satisfaction of DHS that it has exercised
reasonable efforts to locate the alien
worker will depend on the specific facts
and circumstances presented. In this
regard, DHS would take into
consideration the amount of time and
effort the petitioner expended in
attempting to locate the beneficiary, and
would require, at a minimum, that the
petitioner has attempted to locate the
worker at every known address(es). The
final rule also clarifies that the 1-year
condition on petition approval will
apply anew each time an H-2A petition
is denied or revoked on the basis of new
8 CFR 214.2(h)(5)(xi)(A)(1)-(4). New 8
CFR 214.2(h)(5)(xi)(C)(2).

Comment: Many commenters further
suggested that employers should be
obligated to pay for aliens’ subsistence
costs while the workers are not
permitted to work.

Response: DHS agrees that the
revocation of a petition based on the
payment of prohibited fees should not
penalize H-2A workers. Accordingly, to
minimize the adverse impact on
workers, DHS will authorize the alien
beneficiary’s period of stay for an
additional 30-day period for the purpose
of departure or extension of stay based
upon a new offer of employment. Id.
During this 30-day period, such alien
will not be deemed to be unlawfully
present in the United States. Id.; see also
INA section 212(a)(9)(B), 8 U.S.C.
1182(a)(9)(B) (description of unlawful
presence).

DHS, however, will not be requiring
employers to provide financial
assistance to aliens adversely affected
by the revocation of a petition. While
we understand that certain H-2A
workers will be adversely affected when
DHS revoked H-2A petitions due to
actions by the employer, we do not
believe that DHS can require employers
to cover expenses for workers without
further notice and comment. This
determination, however, does not
impact any other legal remedy or claim
that an affected worker may have
against his or her employer.

Further, although DHS proposed to
also require a petitioner to pay for the
alien’s reasonable transportation costs of

return to his or her last place of foreign
residence abroad after DHS revokes a
petition for improper payment of fees,
DHS has removed that requirement from
this final rule. While section
214(c)(5)(A) of the INA (8 U.S.C.
1184(c)(5)(A)), requires petitioners to
pay the workers’ reasonable
transportation expenses to return to
their last place of foreign residence
following revocation of a petition, that
provision pertains solely to H-1B and
H-2B nonimmigrant workers. 8 U.S.C.
1184(c)(5)(A). As there is no similar
statutory requirement for employers of
H-2A temporary workers to cover
expenses for beneficiaries even when
the petitioner’s actions result in the
revocation of the petition and thus
require the alien to leave the United
States, DHS does not believe that it may
impose such costs onto the H-2A
employer.

Comment: Several commenters
suggested that employers should be
required to ensure that workers’
passports are not confiscated.

Response: Existing laws satisfactorily
meet these commenters’ concerns and
they are not addressed by this final rule.
For example, it is unlawful to conceal,
remove or confiscate an immigration
document in furtherance of peonage or
involuntary servitude. See 18 U.S.C.
1592.

Comment: Some commenters
suggested that the U.S. government
should require H-2A employers to
comply with Article 28 of Mexico’s
Federal Labor Law, which requires that
employers recruiting Mexican citizens
in Mexico for employment abroad
comply with such requirements as
registering with the applicable Board of
Conciliation and Arbitration, submitting
the employment contract to the Board,
and posting a bond to ensure a fund to
compensate workers for illegal
employment practices. They further
stated that the North American
Agreement on Labor Cooperation
(NAALC), which requires each signatory
nation to cooperate to ensure
compliance with all labor laws and
improve conditions for workers, is a
treaty that binds the United States.

Response: DHS does not enforce the
labor law of a foreign country. As it is
DOL’s function to administer the U.S.
government’s responsibilities under the
NAALC and to enforce federal labor
laws, DHS is not in a position to reply
to these comments and no changes were
made to the final rule to respond to
them.

Comment: One commenter suggested
that the proposed rule contains no plan
for dealing with unscrupulous,
fraudulent recruiters in foreign
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countries and that this change may
result in DHS penalizing the victims
rather than the perpetrators as workers
lose jobs and employers lose workers.
Some commenters made a variety of
recommendations to enforce the
methods to protect H-2A workers from
abuses, such as requiring an H-2A
employer to reach written agreements
with labor contractors, recruiters, or
facilitators to prohibit the imposition of
job placement-related fees on
prospective workers or limiting the use
of recruiters and facilitators for H-2A
purposes to those that maintain an
office in the United States and are duly
licensed to do business in the United
States according to Federal and State
laws.

Response: While DHS agrees that
these precautions would further protect
H-2A workers from abuses, including
such precautions in this final rule
would be outside DHS’ authority. DHS
cannot specifically regulate the business
practices of recruiters in foreign
countries or the agreements between
private entities under existing
authorities.

Comment: Some commenters who
objected to this proposal suggested that
this proposal would lead to a decrease
in the usage of the H-2A program as it
will make the program more costly.

Response: While DHS understands
that this rule has the effect of requiring
employers rather than H-2A workers to
bear these costs, the H-2A program was
never intended to encourage the
importation of indebted workers. The
intention of the final rule is to ensure
that the actual wages paid to H-2A
workers reflect those set forth in the
labor certification; passing recruitment-
related costs on to the alien worker
would have the effect of reducing the
alien worker’s actual wages. Further,
DHS does not believe that this rule
would have a chilling effect on the
recruitment of H-2A workers; demand
for such workers is based on a
prospective employer’s need for
workers. So too, the choice whether to
use recruiters and/or facilitators is that
of the employer and is presumably
based on a determination that it makes
economic sense to use such persons to
assist in finding alien workers.
Assuming that making the employer
bear such recruitment costs would make
the program more cost prohibitive, the
solution is not to pass those costs on to
economically disadvantaged alien
workers but to leave to the free market
the amount an employer is willing to
agree to pay the recruiter, facilitator, or
employment service.

Comment: A number of commenters
who objected to this proposal asserted

that there is no statutory authority in the
INA for DHS to prohibit prospective
workers from paying a recruiter or a
facilitator for the services they receive
in order to secure employment in the
United States. They stated that it is a
longstanding practice that foreign agents
collect fees from those who wish to find
work in the United States and need
assistance with their visa applications
and/or the admission process and, in
fact, such services have become
essential with constant changes in the
visa application procedure at U.S.
consulates abroad.

Response: DHS believes that these
comments misinterpret the proposed
change. The proposal would neither
prohibit the use of such recruiters or
facilitators during the recruitment or
visa application process nor the
collection of fees itself. Instead, the
proposal would prohibit imposition of
fees on prospective workers as a
condition of selection for such
employment. It would not preclude the
payment of any finder’s or similar fee by
the prospective employer to a recruiter
or similar service, provided that such
payment is not assessed directly or
indirectly against the alien worker.
Under section 214(a) of the INA, 8
U.S.C. 1184(a), DHS has plenary
authority to determine the conditions of
admission of all nonimmigrants to the
United States, including H-2A workers.
It is within the authority of DHS to bar
the payment by prospective workers of
recruitment-related fees as a condition
of an alien worker’s admission to this
country in H-2A classification.

DHS notes that this final rule is
consistent with the Department of
Labor’s bar on the employer passing to
prospective alien agricultural workers
fees the employer incurs in recruiting
U.S. workers in conjunction with
obtaining a temporary agricultural
worker labor certification. See new 20
CFR 655.105(0).

Comment: Many commenters asked
DHS to specify what types of fees are
prohibited by the rule. Several
commenters argued that obtaining a
passport and a visa for arriving H-2A
workers should not be the employer’s
responsibility.

Response: DHS agrees that passport
and visa fees should not be included in
the types of fees prohibited by the rule,
except where the passing of such costs
to the worker is prohibited by statute or
the Department of Labor’s regulations.
Generally, the types of fees that would
be prohibited include recruitment fees,
attorneys’ fees, and fees for preparation
of visa applications. So that the
prohibition against impermissible fees
remains general, covering any money

paid by the beneficiary to a third party
as a condition of the H-2A employment,
the final rule does not provide a list of
prohibited fees. However, as discussed
earlier, the final rule provides that
prohibited fees do not include the lesser
of the fair market value or actual costs
of transportation to the United States, or
payment of any government-specified
fees required of persons seeking to
travel to the United States, such as, fees
required by a foreign government for
issuance of passports and by the U.S.
Department of State for issuance of
visas. As these costs would have to be
assumed by any alien intending to travel
to the United States, DHS believes that
each alien should be responsible for
them. New 8 CFR 214.2(h)(5)(i)(C)(5)
and (h)(5)(xi)(A) and (C).

Comment: Many commenters
expressed concerns about petition
revocation based on an employer’s
knowledge of the payment of job
placement-related fees by prospective
workers. Many commenters requested
that DHS clarify the standard by which
an employer will be deemed to lack
knowledge of the prohibited payment by
the prospective worker.

Response: The final rule clarifies that
an H-2A petition will be subject to
denial or revocation only if DHS
determines that the H-2A petitioner
knew, or reasonably should have
known, that the H-2A worker paid or
agreed to pay a prohibited fee. New 8
CFR 214.2(h)(5)(xi)(A). For example, if a
recruiter advertises to prospective H-2A
petitioners that it can place temporary
alien workers with such employers at no
or minimal cost to the employers, it is
reasonable for prospective petitioners to
view these claims as suspect and
question whether the recruiter has
passed its recruitment costs to the
prospective H-2A workers. A
determination by DHS that the
petitioner failed to make reasonable
inquiries to ensure that prospective H-
2A workers did not pay the recruiter
any fees will subject the petition to
denial or revocation. Similarly, if an H-
2A petitioner learns, directly or
indirectly, that a prospective H-2A
worker has been asked to pay a fee or
other thing of value as a condition of his
or her employment with the U.S.
employer, the H-2A petitioner will be
deemed to be on notice that the
prospective worker has paid a
prohibited fee and reasonably can be
expected to ascertain whether this is in
fact true before petitioning for the
worker.

Comment: Another comment stated
that this proposal would make
petitioners subject to liability by
opening additional avenues for lawsuits
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against the petitioners who may be held
responsible for a third party’s action.

Response: This provision is not
intended to provide any party with the
authority to engage in legal proceedings
based on this decision by DHS.

Comment: Some commenters
suggested that DHS should recognize
that some assistance in recruiting and/
or in the visa application and admission
process could be conducted informally
by friends or family members, not as a
for-profit activity, and requested DHS to
specify facilitators and recruiters that
fall under these provisions.

Response: Since assistance in
recruiting and in the visa application or
admission process that is provided
without charge is not precluded by this
rule, DHS determined that it is not
necessary for the final rule to reference
such assistance.

Comment: There were additional
suggestions to prevent fraud and to
protect laborers’ rights, as well as
administrative recommendations.

Response: Because these comments
exceeded the scope of the proposed
rule, they are not addressed in this final
rule.

b. Employer Attestation

Comment: One out of 8 commenters
supported the proposed addition to
require H-2A petitioners to attest that
they will not materially change the
information provided on the Form 1-129
and the temporary labor certification;
that they have not received, nor intend
to receive, any fee, compensation, or
other form of remuneration from
prospective H-2A workers; and whether
they used a facilitator, recruiter, or any
other similar employment service, to
locate foreign workers, and if so, to
name such facilitators, recruiters, or
placement services. Seven commenters
wrote that the employer attestation
would not reduce the amount of
paperwork required by an employer nor
streamline the process.

Response: DHS has carefully
considered the attestation requirement,
and has determined that a separate
attestation requirement would be a
duplicative addition to the regulations.
However, an attestation relates to
eligibility requirements that the
petitioner must demonstrate on the H—
2A petition which the petitioner must
sign as being true and correct. DHS is
instead amending the Form I-129 to
include the attestation requirements.

Comment: Many commenters pointed
out that there are some minor activities
in the overall scope of work on an
agricultural operation and the workers’
secondary duties change from season to
season. They suggested that the narrow

and restrictive view of unchanging
duties in the proposed rule could result
in good-faith employers violating this
portion of the rule.

Response: While the final rule does
not contain a separate attestation
requirement, these comments relate to
the requirement that the petitioner
notify DHS of any changes in the terms
and conditions of employment of a
beneficiary which may affect eligibility.
8 CFR 214.2(h)(11)(i)(A). DHS does not
agree with these commenters’
interpretations and understands that
farm laborers generally perform several
duties and their secondary duties may
vary from season to season. For
example, while a worker’s main duty
may be to harvest the crop, there may
be a time when he or she is required to
drive a tractor, to transport the crop to
a processor, or to repair farm
equipment. Incidental duties that are
associated with the worker’s main duty
and are part of routine farm
maintenance are not considered
material changes and do not require the
filing of a new petition. See 8 CFR
214.2(h)(2)({i)(E).

DOL also provides a clarification in
its final rule to reflect that work activity
of the type typically performed on a
farm and incident to the agricultural
labor or services for which an H-2A
labor certification was approved may be
performed by an H-2A worker. DHS is
in agreement with DOL’s clarification,
which will ensure that H-2A workers
can engage in minor amounts of other
incidental farm work activity during
periods when they are not performing
the agricultural labor of services that is
the subject of their application.

Comment: Commenters suggested that
the listing of facilitators, recruiters, or
placement services should only be
required where workers were actually
recruited, and not in the instances
where workers were assisted with the
visa application process.

Response: WhiEl)e the final rule does
not include a separate attestation
requirement where the listing of
facilitators, recruiters, or placement
services would be required, the revised
H-2A petition will request the
petitioner to include this information.
DHS agrees with the commenters’
concerns. DHS recognizes that listing all
services used potentially may be overly
burdensome and of limited utility to
DHS. The revised H-2A petition instead
will request the petitioner to provide the
names of the facilitators, recruiters, or
placement services that actually located
the H-2A beneficiaries on the petition.

Comment: One commenter suggested
that the attestation provision include an
agreement by the employer agreeing to

unhindered and unannounced
inspections by U.S. Immigration and
Customs Enforcement (ICE) and DOL.
Response: The final rule does not
include the suggested addition. DHS has
determined that it is not necessary to
include such a provision because such
inspections are separately authorized by
law. See 8 CFR 214.2(h)(5)(vi)(A).
Additionally, DOL authorities are
within the jurisdiction of DOL, rather
than DHS. As such, it is not necessa