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INTRODUCTION

Good morning Mr. Chairman and members of the Committee. | am Chuck Fox,
Assgant Adminigrator for Water at the U.S. Environmenta Protection Agency (EPA).

| look forward to talking with you this morning about the Natiores clean water program
and, more specificaly, to support the AGood Samaritan Abandoned or Inactive Mine Waste
Remediation Act (S. 1787) introduced by Senator Baucus and others.  This legidation will
promote efforts to mitigate the effects of pollutants discharged from abandoned or inactive mines

into the Natiores streams, rivers and lakes.

BACKGROUND
Despite the great progress that has been made in improving the Natiorrs water qudity
snce the passage of the Federa Water Pollution Control Act in 1972, serious water quality

problems persist.

States reported in 1998 that 35% of the rivers and streams they assessed do not meet

clean water goas and another 10% of waters are threatened. In the case of lakes and ponds, 45%
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of these waters do not meet water quality goas and 9% are threatened. And, 44% of the coastal
and estuarine waters that States assessed do not meet their clean water goas and 9% are
threstened. In the Great Lakes, fully 96% of the shoreline miles assessed do not meet clean
water goals. Based on this data, the States indicate that over 20,000 waterbodies are polluted
and need the focused attention in order to recover.

In the western States, one of the more serious threats to this Natiorrs water qudity is
pollution contributed by thousands of abandoned or inactive mines. Mining has a sgnificant
economic benefit to the west, but many of these former mine stes left an unfortunate legacy of
water pollution or the threat of water pollution.

Exact figures are not avalable due to the magnitude of higtoricd, smdl-scde mining
activities and the age of many of these abandoned mines, but estimates place the total number of
abandoned mine sites at 200,000 to 500,000 for the entire country. An independent assessment
by the Western Governor-s Association places the total at more than 400,000 in the west done.
Most of these Sites are classified as Ahardrock@ mines that were developed to extract a wide
variety of metd-bearing ores. Further complicating the problem is the fact that the mgority of
these stes were mined and abandoned prior to the enactment of modern environmenta
regulationsin the 1970's.

Edtimates of the magnitude of the environmental impacts occurring as a result of
higtorical hardrock mining activities in the western States vary significantly. Not dl of these
mine Stes pose serious threats to human hedlth and the environment. The Western Governors
Association estimates that as many as 80% of the Stes may not pose environmentd or immediate
public safety concerns.  However, many mine Stes do creste sgnificant environmenta and

public health hazards -- anywhere from 40,000 to 100,000 sites, based upon the previous figures



cited.

REGULATORY AUTHORITY -- ABANDONED/INACTIVE MINES

EPA has no single, comprehengive statutory authority to regulate mining and oversee
development of environmentd performance standards and financid assurances at individud
mines. EPA does, however, have satutory authorities to help reduce potentia environmental
problems at individua mines and has used these authorities to prevent and remediate pollution at
a number of mine stes. EPA aso has used adminidretive statutes, such as the National
Environmenta Policy Act (NEPA), to try to introduce pollution prevention measures during the
mine Ste selection and evauation phase for new mines.

EPA uses a number of gtatutory authorities including the Clean Air Act (CAA), Clean
Water Act (CWA), the Resources Conservation and Recovery Act (RCRA), and the
Comprehensive Environmental Response, Compensation and Recovery Act (CERCLA) -- more
commonly referred to as the ASuperfundi -- to regulate and remediate hardrock mining activities.
RCRA and CERCLA authorities have only been used for the highest priority Stes posing the
greatest threets to public hedlth and sfety.

A number of sections in the CWA have a direct bearing on regulating both active and
remediation activities at abandoned mines.  Section 301 prohibits discharges of any pollutant
without a permit. Section 402, which authorizes the Nationa Pollution Discharge Elimination
System (NPDES) that requires permits for dl discharges into waters of the United States, is the
most comprehensve and commonly used authority to regulate dl types of mining-related

activities. The mgority of active mines have CWA discharge permits and many of these permits
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implement nationa technology-based effluent limitations developed under section 301 and 304
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of the CWA. Section 309 provides very broad enforcement authority that includes issuing
adminigrative penaty orders and ng penalties.

Closdy related to provisonsin Section 402 are certain provisonsin Section 303(d) that
require States to identify water bodies that exceed the prescribed water quadity criteria and that
the State develop a tota maximum daily load (TMDL) limitation on pollutants being discharged
into these water quality-limited bodies of water.

Section 504 of the Act, which provides the Adminigtrator with emergency powers to
correct dl activities that condtitute an Aimminent and substantial endangerment to public hedlth
and welfare,i and Section 505, which permits citizen suits againgt polluters, aso come into play
in the overdl regulatory scheme.

Unfortunatdy, there are limitations under the CWA that often hamper remediation and
restoration activities at abandoned mine stes. In particular, the permitting requirements under
Section 402 of the CWA require that the permittee meet al of the requirements and effluent
discharge limits set out in their discharge permit. These discharge limits include water quaity
dandards that have been established for the body of water into which the treated effluent is
discharged. In addition, these requirements mean anyone conducting reclamation or remediation

at an abandoned mine site may become liable for any continuing discharges from that Ste.

PROPOSED GOOD SAMARITAN LEGISLATION

S. 1787 would encourage remediation activities for abandoned mine sites where no action
would be taken otherwise because of potentid ligbility and costs under the CWA. The
Adminigration generdly supports the bill and would like the opportunity to work with the

sponsors of the bill and members of this Committee to improve the bill in severd respects.
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EPA supports the mgor provisons of the bill including the following critical ements:

@

)

3

(4)

©)
(6)

()

(8)

the AGood Samaritani acting as the remediating party can not have a historica or
exising respongbility for the mine Ste;

gtesare only subject to the bill-s coverage if there is not an identifiable owner or
operator of the mine that can clean up the Ste;

the permitting authority rests exdusvely with EPA, ensuring consstency in
goplication of thisinnovative gpproach to environmentd regulation under the Act
a permit may only be issued where it is demondirated, with reasonable certainty,
that improvement in waer quaity will take place to the maximum extent
practicable taking into consderation the resources available to the remediaing
party;

public participation in the permit issuance and modification process is ensured;
the permit isin force until either the Site clean up is completed, the discharges are
subject to a separate development permit, or the Site is left in a condition that at
least meets the basdline conditions prior to remediation efforts;

the bill provides for federa enforcement of permit conditions, and preserves
exiging authorities over violations that occurred prior to issuance of the
remediation permit; and

the use or sde associated with any mining conducted as part of the project is

resiricted to supporting remediation activities.

EPA would like to work with the Committee to address severa issues.

The firg issue concerns the provison in the bill under section (2)(C) that AThe

Adminigtrator shal not delegate the authority under subparagraph (A)...0 to issue apermit. This
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prescriptive language would require that the Adminigtrator persondly be the authorizing officid
for each AGood Samaritan( permit. This provison should be amended to enable delegation of
permit issuance authority to the Assstant Adminigirator for Water or Regiond Administrators as
the Administrator determines gppropriate.

The second issue concerns the time frame for issuing amended regulations to address the
provisons of the new section 402(q) created by the bill. Section (9)(A) of the bill language
dates that EPA shdl have A..not later than one year after the date of enactment of this
subsection...f to issue appropriate regulations. The language goes on further to dtate that these
regulations should be developed A...in consultation with State, tribal and local officids and after
providing for public naticel  Given the requirements for consultation with such alarge number
of potentidly interested parties, EPA will need not less than three years to findize appropriate
regulations after the bill becomes law.

Third, the Administration questions the provison of the bill that would make State grant
funds for reducing nonpoint pollution under section 319 of the CWA available to pay for
implementing controls over point source discharges of pollution from abandoned mine Sites.

Fourth, the current bill language does not consider providing AGood Samaritangl with
relief from ocean discharge criteria established under section 403(c) of the Clean Water Act. In
the proposed legidation, S 1787 dlows the Adminigtrator to issue a permit to aAGood Samaritan
0 ... [dl the subgtantive and procedurd safeguards] ..., without compliance with other provisons
of section 301, 302 and 402. Asyou are awvare, NPDES permits for discharges to the territoria
Seas dso require compliance with the provisons of section 403(c) of the CWA. To improve the
usefulness of this provision, it may be necessary to add language dlowing the AGood Samaritan(

to aso be exempted from provisions of 403(c).
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Findly, the bill provides that the permittee may request a modification of apermit. EPA
suggedts that the Adminigrator should be dlowed to initiate a modification of the permit as
needed. The bill should dso provide authority for the Administrator to terminate the permit

where gppropriate. The Adminisiration may provide additional comments,

CONCLUSION

In closing, | do want to take a minute to commend the Western Governor=s Association
(WGA) for the work that it has done over the past five years in both identifying issues and
developing much of the background data that provided the foundation for the bill. WGA worked
cdosdy with a variety stakeholders, such as industry, EPA and other federa agencies and the
States, to develop a strong foundation for this bill and to try to include as many perspectives on
the proposed approach to remediation of abandoned mines.

TheAGood Samaritan( bill has much to offer in addressng and correcting the
environmental insults arisng from abandoned mine Stes The Adminidration is ready and
willing to work with the Committee, the States, other Federa agencies, the WGA and any other
interested parties to help assure the environmenta remediation of abandoned mine sites.

Thank you, Mr. Chairman. | will be happy to answer any questions from the Committee

members.



ININWND0A IAIHDOYEY vYd3 SN



