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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY
19 CFR Parts 12, 102, 141, 144, 146,
and 163

[CBP Dec. 11-09; USCBP-2005-0009]

RIN 1515-AD57 (Formerly RIN 1505-AB60)

Country of Origin of Textile and
Apparel Products

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, with some changes, interim
amendments to title 19 of the Code of
Federal Regulations (“CFR”) to revise,
update, and consolidate the Customs
and Border Protection (“CBP”)
regulations relating to the country of
origin of textile and apparel products.
The regulatory amendments adopted as
a final rule in this document reflect
changes brought about, in part, by the
expiration on January 1, 2005, of the
Agreement on Textiles and Clothing
(“ATC”) and the resulting elimination of
quotas on the entry of textile and
apparel products from World Trade
Organization (“WTO”) members. The
primary regulatory change consists of
the elimination of the requirement that
a textile declaration be submitted for all
importations of textile and apparel
products. In addition, to improve the
quality of reporting of the identity of the
manufacturer of imported textile and
apparel products, this document adopts
as a final rule an amendment requiring
importers to identify the manufacturer
of such products through a
manufacturer identification code
(“MID”).

DATES: Final rule effective March 17,
2011.

FOR FURTHER INFORMATION CONTACT:
Operational aspects: Roberts Abels,
Textile Operations, Office of
International Trade, (202) 863—6503.

Legal aspects: Cynthia Reese, Tariff
Classification and Marking Branch,
Office of International Trade, (202) 325—
0046.

SUPPLEMENTARY INFORMATION:

Background

On January 1, 2005, the Agreement on
Textiles and Clothing (“ATC”) expired.
The ATC was the successor agreement
to the Multifiber Arrangement
Regarding International Trade in
Textiles (“MFA”) which governed
international trade in textiles and
apparel through the use of quantitative
restrictions. The ATC provided for the
integration of textiles and clothing into
the General Agreement on Tariffs and
Trade (“GATT”) regime over a 10-year
transition period. With the conclusion
of the 10-year period, the integration
was complete and the ATC thus
expired. As of January 1, 2005, textile
and apparel products of World Trade
Organization members are no longer
subject to quantitative restrictions for
entry of such products into the United
States.

By letter dated February 11, 2005, the
Chairman of CITA requested that CBP
review the regulations relating to the
country of origin of textile and apparel
products set forth in § 12.130 of the CBP
regulations (19 CFR 12.130) and
recommend appropriate changes in light
of the conclusion of the 10-year
transition period for the integration of
the textile and apparel sector into GATT
1994 to ensure ongoing enforcement of
trade in textiles and apparel. By letter
dated February 23, 2005, CBP
responded to CITA’s request. CITA
agreed by letter dated May 4, 2005, that
§12.130 should be amended at this time
and responded to the recommendations
offered by CBP in response to CITA’s
solicitation of February 11, 2005. By
letter dated July 28, 2005, the
Department of the Treasury, pursuant to
the authority retained by the
Department of the Treasury over the
customs revenue functions defined in
the Homeland Security Act, and
pursuant to section 204 of the
Agricultural Act of 1956, as amended, as
that authority is delegated by Executive

Order 11651 of March 3, 1972, and
Executive Order 12475 of May 9, 1984,
and in accordance with the policy
guidance, recommendation and
direction provided by the Chairman of
CITA in his letter of May 4, 2005,
authorized and directed the Department
of Homeland Security to promulgate, as
immediately effective regulations,
amendments to the CBP regulations
regarding the country of origin of
textiles and textile products, including
elimination of the textile declaration
and requiring that importers provide the
identity of the manufacturer.

Accordingly, on October 5, 2005, CBP
published CBP Dec. 05-32 in the
Federal Register (70 FR 58009) setting
forth interim amendments to the CBP
regulations relating to the country of
origin of textile and apparel products. In
addition to revising and updating the
provisions of § 12.130, CBP Dec. 05—-32
re-designated § 12.130 as new §§102.22
and 102.23(b) and (c) to consolidate the
rules of origin for textiles and apparel
products for all countries in Part 102 of
the CBP regulations. Similarly,
§§12.131 and 12.132, which set forth
certain procedural matters regarding the
entry of textile and apparel products,
were also revised and updated and, as
part of the consolidation of the textile
regulations, re-designated as new
§§102.24 and 102.25, respectively. The
interim amendments were effective on
the date that the interim rule was
published in the Federal Register
(October 5, 2005). For a more
comprehensive discussion of these
interim regulatory amendments, please
see CBP Dec. 05-32.

One of the principal regulatory
changes effected by CBP Dec. 05—32 was
the elimination of the requirement that
a textile declaration accompany
importations of textile and apparel
products. The interim rule document
stated that this will reduce the
paperwork burden on importers and is
consistent with the movement toward
paperless entries.

In addition, the interim amendments
included a requirement that importers
of textile and apparel products identify
on CBP Form 3461 (Entry/Immediate
Delivery) and CBP Form 7501 (Entry
Summary), and in all electronic data
submissions that require identification
of the manufacturer, the manufacturer of
such products through a manufacturer
identification code (MID) constructed
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from the name and address of the entity
performing the origin-conferring
operations. CBP Dec. 05-32 stated that
this requirement resulted from guidance
provided by CITA and the Department
of the Treasury, and that it applied to all
entries of textile or apparel products
listed in §102.21(b)(5) of the CBP
regulations. The interim rule document
explained that this requirement will
assist CBP in verifying the origin of
imported textile and apparel products,
thereby enabling CBP to better enforce
trade in textile and apparel products.

CBP Dec. 05-32 noted that importers
of all goods are required to provide
either a manufacturer or shipper
identification code at the time of entry.
The MID requirement for textile or
apparel goods described above differs
from the identification code required for
all products in that the MID must
identify the manufacturer (i.e., the
entity performing the origin-conferring
operations with respect to the imported
product).

Although the interim regulatory
amendments were promulgated without
prior public notice and comment
procedures and took effect on October 5,
2005, CBP Dec. 05-32 provided for the
submission of public comments which
would be considered before adoption of
the interim regulations as a final rule,
and the prescribed public comment
period closed on December 5, 2005. A
discussion of the comments received by
CBP is set forth below.

Discussion of Comments

A total of 26 commenters responded
to the solicitation of public comments
on the interim regulations set forth in
CBP Dec. 05-32. Nearly all of the
commenters supported the elimination
of the textile declaration, although 24 of
the commenters expressed opposition to
or raised concerns or questions
regarding the interim rule’s requirement
that entries of textile and apparel goods
identify the manufacturer of the goods
through a manufacturer identification
code (MID). The comments are
discussed below.

Comment:

Thirteen of the commenters objected
to the fact that the interim rule became
effective immediately upon publication
in the Federal Register and, as a result,
failed to provide any advance notice to
the trade community of the change in
the MID requirement for textile and
apparel products. These commenters
emphasized that because a change of
this significance has impacts on many
levels of trade, prior notice is necessary
to afford importers and other supply
chain participants sufficient time to
fully understand the new MID

requirement and to establish procedures
to meet the requirement. One
commenter stated that the adoption of
the interim rule without a “phase-in”
period is not in conformity with the
principle of “informed compliance” and
that members of the trade community
believe that business certainty is
imperative for good trade compliance.

CBP’s Response:

CBP fully understands the concerns
expressed by the commenters regarding
the interim rule’s immediate effective
date. It was in response to these
concerns that CBP decided to delay
enforcement of the new requirement, as
discussed in more detail below. CBP
will continue to work with the trade
community to ensure that this
regulatory change results in as little
disruption to the flow of legitimate trade
as possible.

Comment:

Although several commenters noted
that CBP delayed enforcement of the
new MID requirement until November
18, 2005, ten commenters urged that
CBP delay implementation and/or
enforcement of the revised MID
requirement beyond that date to allow
importers and other trade participants
adequate time to track the required MID
information and incorporate it into their
logistic systems. Four commenters
recommended a six-month phase-in
period, two commenters suggested a
delay of 90 days in enforcing the new
MID requirement, one commenter
suggested a one-year delay (until
October 5, 2006) in implementing and
enforcing the requirement, and one
commenter recommended a delay in
enforcement until the final rule is
published. Two other commenters
stated that the final rule in regard to the
MID requirement should provide the
public with advance notice of any
changes.

CBP’s Response:

The interim regulations took effect on
the date of publication of CBP Dec. 05—
32 (October 5, 2005). However,
cognizant of the challenges facing some
importers in complying with the new
MID requirement, CBP advised the
importing community by administrative
notice (TBT-05-029 dated October 20,
2005) posted on the cbp.gov Web site
that it was delaying enforcement of the
requirement until November 18, 2005.
CBP believed at that time that a further
delay in the implementation and/or
enforcement of the MID requirement
was unwarranted. The requirement now
has been in place for an extended period
of time, and it appears that few
importers are experiencing problems
complying with the requirement.

Regarding the request by several
commenters for advance notice of any
changes in the MID requirement effected
by the final rule, CBP is making two
changes to the MID requirement, as
discussed later in this comment
analysis. However, these changes limit
the scope of the MID requirement and,
therefore, reduce the burden on the
importer. This final rule is effective
upon publication in the Federal
Register.

Comment:

One commenter stated that with
respect to merchandise that was
procured before the interim rule was
published, importers were not on notice
that the new MID would be required to
make entry. Therefore, according to the
commenter, it would be a violation of
the Due Process Clause of the U.S.
Constitution for CBP to penalize
importers (or their customs brokers) for
failing to present accurate MIDs when
the merchandise was procured prior to
publication of the interim rule. The
commenter further suggested that CBP
implement and publish a policy of non-
enforcement with respect to this
merchandise.

CBP’s Response:

As noted earlier in this comment
discussion, CBP informed the importing
community by administrative notice
posted on the cbp.gov Web site that CBP
was delaying enforcement of the new
MID requirement until November 18,
2005. With respect to imported textile or
apparel goods that may have been
purchased prior to October 5, 2005 (but
were entered on or after November 18,
2005), CBP believes that the nearly six-
week delay in enforcement afforded
these importers sufficient time and
notice to enable them to ascertain the
identity of the manufacturers of their
goods (if not already known) for
purposes of constructing accurate MIDs
in compliance with § 102.23(a). For this
reason, CBP declines to implement a
policy of non-enforcement with respect
to such merchandise. However, in
determining whether, or to what extent,
penalties should be assessed in
instances in which importers of textile
or apparel goods fail to present accurate
MIDs, CBP port directors will take into
consideration the circumstances of each
case, including the importer’s use of
reasonable care in attempting to
determine the information necessary to
comply with the new MID requirement.

Comment:

One commenter stated that requiring
the change in the MID requirement is a
major rule change that should have been
the subject of a notice of proposed
rulemaking and pre-implementation
comment in conformance with the
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mandates of the Administrative
Procedure Act (APA). According to this
commenter, the interim rule’s
conclusion that the foreign affairs
exception of the APA applies is
incorrect (rendering the interim
regulations null and void) for two main
reasons. First, the notion that the new
MID requirement is centrally aimed at
enforcing textile restraint agreements
with China is belied by the fact that the
requirement applies to textile goods
from all countries. Second, CBP’s
authority to promulgate regulations
relating to the country of origin of
textile products derives from a
delegation of congressional authority
(section 334 of the Uruguay Round
Agreements Act) and is no longer within
the discretion of the Executive Branch.

CBP’s Response:

CBP promulgated these regulations
pursuant to section 204 of the
Agricultural Act of 1956, as amended,
and as directed by the Department of the
Treasury. They were issued as
“Immediately effective interim
regulations” because they involve a
foreign affairs function of the United
States.

Section 334 of the Uruguay Round
Agreements Act sets forth rules for
determining the origin of textile
products and authorizes the issuance of
regulations to implement those rules.
However, section 334(b) begins with the
words “[e]xcept as otherwise provide for
by statute” and proceeds to provide
principles by which the origin of textile
products is to be determined “for
purposes of the customs laws and the
administration of quantitative
restrictions.” Section 204 of the
Agricultural Act of 1956, as amended, is
broader in scope than section 334 and
provides for the issuance of regulations
relevant to the enforcement of any
textile agreement.

The enactment of section 334 of the
Uruguay Round Agreements Act did not
eliminate the President’s authority
under section 204 of the Agricultural
Act of 1956 to regulate the importation
of textile products.

Regarding the commenter’s reference
to the textile restraint agreement with
China, CBP notes that the United States-
China Memorandum of Understanding
dated November 8, 2005, has expired.

However, CBP noted in the interim
rule that “by improving the proper
reporting of the country of origin of
textile imports, these interim
regulations [including the MID
requirement] will facilitate enforcement
and administration of the various
bilateral and multilateral free trade
agreements with which the United
States is a party by helping to ensure

that only those textile products that are
entitled to trade benefits receive those
benefits.” Textile and apparel products
may receive preferential tariff treatment
under the various free trade agreements
(FTAs) as originating goods (i.e., goods
that meet the applicable rules of origin)
or, under certain FTAs, as non-
originating goods that nevertheless
qualify for preference under tariff
preference levels (TPLs). TPLs
negotiated by the President under
certain FTAs limit the quantity of textile
and apparel products that may receive
preferential tariff treatment when they
fail to qualify as originating goods under
the applicable rules of origin. In view of
the continuing proliferation of free trade
agreements between the United States
and numerous other countries around
the world, CBP believes that it is
entirely appropriate to apply the new
MID requirement to textile and apparel
products imported into the United
States from all countries.

Comment:

Eleven commenters complained that
the new MID requirement places an
undue burden on importers and
exporters because of: (1) Significantly
increased paperwork and associated
costs to importers in terms of the size
(number of pages) of typical entries,
especially in regard to consolidated
shipments sourced from multiple
manufacturers and multiple countries
(requiring MID codes on a line-by-line
basis); (2) increased paperwork and
costs to collect, track, report, and store
data for the first time relating to the
actual manufacturer; (3) costs involved
in reprogramming exporter and importer
systems to capture manufacturer
information; (4) additional costs to
buyers and sellers when shipments are
refused entry by CBP due to incorrect
MID information; and (5) exorbitant
costs and physical obstacles associated
with segregating fungible goods that
previously were commingled in
inventory without reference to the
manufacturer. One commenter alleged
that the new MID requirement is more
of a burden on importers than the textile
declaration that was just eliminated.

CBP’s Response:

Based on discussions with the trade
community and from a review of the
textile declarations submitted over the
years, CBP believes that most importers
were aware of the name of the entity
producing their goods and were
providing this information to CBP prior
to implementation of the new MID
requirement. For these companies, there
has been little, if any, additional
expense or burden associated with
complying with the new requirement.
CBP understands that there are some

companies that face challenges in
complying with the new regulation.
However, CBP worked closely with the
trade community before implementing
the interim regulations and believes that
the elimination of the paper textile
declaration, which was a required
document for nearly all textile
shipments to the United States, is a
benefit to most firms. The elimination of
the paper textile declaration has
allowed importers to complete paperless
entry filing, thereby facilitating trade in
textiles and wearing apparel. CBP
believes that the overall tradeoff
between the elimination of the textile
declaration and the initiation of the new
MID requirement is of benefit to the
majority of importers. CBP recognizes
that expenditures may be necessary to
comply with the new rule with respect
to fungible goods that are commingled
in inventory. But, consistent with
common business practices, many
companies already know the identity of
their suppliers/producers and the
quantity of products purchased from
each for accounts payable purposes.

Comment:

Two commenters stated the new MID
requirement for textile and apparel
goods is having a severe and
unjustifiable impact upon the ability of
the EU and Swiss textile and apparel
industries to sell their products into the
U.S. market. According to these
commenters, this unexpected new
requirement is creating significant
problems, and a growing number of
companies are having their products
blocked at Customs, thus imposing huge
costs on them and placing several on the
verge of bankruptcy through their
inability to deliver products on time to
their U.S. customers.

CBP’s Response:

Although the interim regulations were
immediately effective, CBP recognized
the challenges facing some importers in
complying with the new regulations and
accordingly delayed enforcement to
permit companies to fully implement
the requirements. However, as
previously indicated, CBP no longer
requires the submission of a paper
textile declaration that was traditionally
completed by the manufacturer. The
elimination of the textile declaration
should expedite the processing of textile
entries. The textile declaration required
information on manufacturing processes
that could only be obtained by
contacting the manufacturer. CBP
believes that providing the MID
constructed from the name and address
of the manufacturer is a less intrusive
and onerous undertaking than
describing the production process
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which was a requirement of the textile
declaration.

Comment:

Two commenters questioned whether
the new MID requirement is in
conformity with “WTO common
practice” because the requirement
appears to be: (1) Stricter and more
cumbersome than the previous one that
regulated textile and apparel imports
during the Multi Fiber Arrangement
(MFA) and the subsequent WTO
Agreement on Textile and Clothing
(ATC); and (2) inapplicable to a few
country suppliers who have privileged
relations with the U.S. A third
commenter stated that the new
requirement may be in contradiction to
the goals of Article 2 of the WTO
Agreement on rules of origin, such as
“not to create unnecessary obstacles to
trade.” This commenter asked whether
certain free trade partners of the U.S. are
exempt from the new MID requirement.

CBP’s Response:

CBP Form 3461 (Entry/Immediate
Delivery) and CBP Form 7501 (Entry
Summary) require importers of all goods
(textile and non-textile products) to
provide a MID at the time of entry in
blocks 26 and 13, respectively. Prior to
publication of the interim amendments,
importers of all goods had the option of
constructing the MID from the name and
address of the manufacturer, shipper or
exporter. However, effective October 5,
2005, importers of textile and apparel
products have been required to
construct the MID from the
manufacturer only, and not from the
exporter or shipper (unless that entity is
also the manufacturer). Prior to this
change, many importers were already
constructing the MID from the name and
address of the manufacturer. Only in
cases in which importers of textile
products were constructing the MID
from the shipper or exporter (who was
not also the manufacturer) have
importers been required to provide a
different MID. The MID requirement for
textile and apparel goods was created,
in part, to facilitate trade into the United
States by compensating for the
elimination of the paper textile
declaration.

Comment:

A commenter stated that the new MID
requirement will generate fewer
paperless entries, contrary to CBP’s
stated goal of a paperless environment.
Another commenter stated that it was
his understanding that the Automated
Invoice Interface (AIl) module of ACS/
ABI is capable of only handling one
MID per commercial invoice. This
commenter also indicated that it is his
understanding that the AIl module is
mandatory for Remote Location Filing

(RLF), and that, under the new MID
requirement, an entry will need to show
as many MIDs as there are actual
manufacturers of the goods in the
shipment. The commenter asked
whether “CBP is capable of accepting
multiple MID codes per invoice for AIl/
RLF purposes,” and, if the answer is no,
whether the new requirement is
defeating the push toward automation.

CBP’s Response:

The “AIl” module, utilized for
electronic invoices, is capable of
handling more than one MID per
invoice. For example, if there are three
lines on an invoice, each line could be
transmitted separately with a different
MID for each. If a broker needs
assistance with the AIl module, he or
she should contact their ABI Client
Representative. Also, it should be noted
that the AIl module is separate from the
line data transmitted for purposes of
CBP Forms 3461 and 7501. The RLF
program allows for multiple line entries
and a broker would be able to transmit
a different MID for each line on the
entry/entry summary.

Comment:

Two commenters addressed whether
the information collections set forth in
this interim rule meet the requirements
of the Paperwork Reduction Act (44
U.S.C. 3507). One commenter
contended that the estimates of the
annual burden associated with these
information collections, as published in
the Federal Register, greatly understate
the additional level of burden and cost
placed on companies as a result of this
interim rule. The second commenter
stated that because the interim rule
“results in a tremendous increased
burden on importers with regard to the
quantity and content of the information
to be collected,” the rule violates the
basic principles of the Act.

CBP’s Response:

CBP consulted closely with many
parties before the issuance of this
regulation. Although some importers
may find it necessary to increase their
data collections, CBP believes that those
importers who already had knowledge
of the manufacturer of their goods will
have a significantly-reduced
information collection burden due to
the elimination of the textile
declaration. In estimating the annual
burden associated with the collection of
information set forth in the interim rule,
CBP took into account that many U.S.
importers of textile and apparel
products already knew the name and
address of the entity performing the
origin-conferring operations with
respect to their goods.

Comment:

Eight commenters provided examples
of situations in which they allege it will
be impossible or extremely difficult for
importers of textile and apparel goods to
comply with the requirement that
entries identify the entity that
performed the origin-conferring
operations through a MID. Several of
these commenters indicated that
requiring the identification of the
manufacturer in these situations in
effect imposes a barrier to trade. The
examples provided include:

a. Cross-border trade, especially
between the U.S. and Canada, involving
re-imports/re-exports, such as when
clothing from the U.S. is cleaned,
repaired, or altered in Canada and
returned to the U.S. (or vice-versa).
Cross-border trade in which a company
is three or four steps removed from the
importer of the goods into the NAFTA
territory and is unable to determine the
manufacturer due to the commingling of
the goods in inventory by parties in the
chain of commerce both within and
outside the NAFTA territory;

b. Fungible goods, such as parts and
trimmings, that are procured from
multiple manufacturers and are
commingled in inventory without
reference to the manufacturer;

c. Fabric purchased from a
middleman who has no information on
the identity of the weaver of the fabric
for a myriad of reasons such as the
unavailability of records due to the
passage of time or because the
manufacturer has gone out of business;

d. Mail orders of textile and apparel
items by U.S. retail customers;

e. Textile products sourced from
vendors who subcontract to a “cottage
industry,” primarily involving
individuals working from their homes;

f. Textile and apparel goods entered
into a bonded warehouse or foreign
trade zone and not intended to be sold
or used in the U.S,;

g. Clothing contributed for charitable
purposes from outside the U.S.; and

h. Textile and apparel articles
imported as sets.

CBP’s Response:

For the most part, U.S. importers
should be aware of their supply chain
and, therefore, should know the identity
of the manufacturer of their goods. If an
agent or seller is unwilling to provide
the importer with the identity of the
manufacturer, the importer should
question the security of that transaction
and/or the legality of the production
process. However, CBP recognizes that
there may be instances in which the
importer, despite the use of reasonable
care, is unable to determine the identity
of the entity that performed the origin-
conferring operations with respect to
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certain imported goods. Under these
circumstances, importers must be able
to demonstrate to the CBP port director
the use of reasonable care in attempting
to determine the information required to
comply with the MID regulation.
Although the importer technically may
be in violation of § 102.23(a) for not
providing the required MID in these rare
instances, CBP port directors will take
into account the importer’s use of
reasonable care in determining whether
to assess penalties.

The following examples are offered to
provide guidance as to when a port
director may consider not pursuing
penalties:

e Antique Persian carpets are
imported from a European dealer. The
importer has a statement from the dealer
claiming that the dealer has no idea who
produced each carpet.

e Six one-of-a-kind dresses purchased
at retail at a South American boutique
are imported into the United States. The
importer offers correspondence showing
that the boutique owner does not know
the entities that produced the 6 dresses
being imported.

e An importer purchases vintage
World War II uniforms on a trip to
Eastern Europe. Most of the uniforms
were surplus with no visible signs of
wear and, therefore, not eligible for
entry as worn clothing under heading
6309, HTSUS. The importer, due in part
to historical interest, asks the shop
owner for the identity of the
manufacturer. The shop owner is unable
to provide any information relating to
the production of the uniforms, even
after checking various records,
including relevant invoices, packing
slips, and shipping documents.
Together, the shop owner and the
eventual importer verify that neither the
surplus goods nor the boxes in which
they are packed contain information on
the manufacturer.

The following examples are offered to
provide guidance as to when a port
director may consider pursuing
penalties:

e An importer states to CBP that his
agent located in Asia does not wish to
disclose the name of the manufacturer
for fear of being cut out of future
business.

e A particular style of flannel bed
sheets formed from Asian cloth is
imported from Europe. Pursuant to the
origin rules in § 102.21, the sheets are a
product of the country where the cloth
was formed. Because the goods were
purchased from Europe, the importer
believes it is “too difficult” to request
the necessary origin information from
the European supplier.

Comment:

Ten commenters raised business
confidentiality concerns regarding the
new MID requirement for textile and
apparel products. Five of these
commenters pointed out that where the
seller is not the manufacturer of the
imported goods but an intermediary, the
seller may be reluctant, or even refuse,
to disclose information regarding its
sources for fear that the importer will
bypass the seller in future transactions
by going directly to the manufacturer to
purchase goods. Five of the commenters
also expressed concern that identifying
the manufacturer on entry documents
increases the risk of the disclosure of
proprietary business information
(product sources) to competitors. In this
regard, several commenters indicated
that there was some confusion in the
trade as to whether the interim rule
requires the submission of the name and
address of the manufacturer in addition
to the MID to provide CBP the means to
verify the accuracy of the MID provided.
One commenter suggested the use of a
confidential MID system using random
codes that are known only to CBP and
the exporter. Another commenter
expressed concern that part of CBP’s
justification in requiring the MID is to
enable CBP to provide specific
information to foreign customs
administrations concerning foreign
entities violating customs laws.

CBP’s Response:

Regarding the concern that an
intermediary may be reluctant or even
refuse to disclose the identity of its
suppliers, CBP incorporates by reference
the response to the immediately-
preceding comment above.

The objectives of the regulatory
changes are to assist in the enforcement
of U.S. textile laws and to facilitate the
movement of textile trade into the
United States. The MID requirement has
allowed CBP to eliminate the paper
textile declaration, thereby permitting
the electronic processing of entries. The
textile and apparel MID requirement
involves providing the Manufacture
Identification Code on appropriate entry
documentation. There is no requirement
that the name and address of the
manufacturer appear on the commercial
invoice or other entry documentation.
However, CBP has the right to verify the
accuracy of all information provided by
importers by requesting and reviewing
additional records and documentation.
CBP can provide assurances that the
U.S. Government and its employees are
prohibited from disclosing business
confidential information pursuant to the
Trade Secrets Act (18 U.S.C. 1905). In
addition, § 552(b)(4) of the Freedom of
Information Act, as amended, provides
an exemption from the disclosure by the

U.S. Government of “trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential.” CBP considers all
information provided in connection
with the entry process to be confidential
(see 19 CFR 103.34 and 103.35) and as
such it is for official use only. CBP,
however, reserves the right, pursuant to
19 U.S.C. 1628, to exchange this
information with foreign customs and
law enforcement agencies, as
appropriate, for law enforcement
purposes on a limited case-by-case
basis.

Comment:

Four commenters recommended that,
because informal entries were exempt
from the textile declaration requirement,
CBP similarly should provide an
exemption from the MID requirement
for non-commercial shipments for
personal use as well as goods entered on
informal entries.

CBP’s Response:

CBP fully appreciates the concerns
regarding the MID requirement for
personal use shipments and has
consulted with CITA regarding this
matter. In a letter dated April 13, 2006,
the Chairman of CITA concurred with
CBP’s suggested exclusion of personal
use shipments from the MID
requirements of § 102.23(a).
Accordingly, § 102.23(a) has been
amended in this final rule document to
provide that the MID must reflect the
entity performing the origin-conferring
operations only with respect to
commercial importations. As a result of
this change, all personal use shipments
subject to formal or informal entry
procedures will be excepted from the
MID requirement set forth in § 102.23(a),
while all commercial shipments,
whether covered by formal or informal
entries, will continue to be subject to
this requirement.

CBP wishes to clarify that this
exemption relates only to the
requirement that the MID be constructed
from the entity performing the origin-
conferring operations. Importers of
personal use shipments must continue
to provide a MID (a required data
element on CBP Forms 3461 and 7501),
but the MID may be constructed from
the manufacturer, shipper, or exporter.

Comment:

Nine commenters urged CBP to allow
the MID to be constructed from entities
other than those performing the origin-
conferring operations in situations in
which it is impossible or extremely
difficult to ascertain the identity of the
manufacturer. One commenter indicated
that such situations would include
when the seller refuses to provide the
identity of the manufacturer for
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business proprietary reasons. Two of the
commenters stated that the MID
required by the interim rule should be
constructed using the “best information
available,” which may be the name and
address of the shipper, buying or selling
agent, or seller, provided the parties to
the transaction have used reasonable
care to determine the identity of the true
manufacturer. Two commenters
suggested that in situations in which
there are multiple manufacturers for a
single shipment (e.g., fungible goods),
importers should be able to describe the
manufacturer as “multi” or “multiple” on
the CBP Form 7501. Two commenters
recommended that CBP maintain the
use of textile declarations, coupled with
the former requirements for MID
completion, as an alternative to the new
MID requirement.

CBP’s Response:

Requiring the MID to be identified on
entries of textile and apparel goods to be
constructed from the entity performing
the origin-conferring operations better
enables CBP to enforce U.S. textile laws
and trade agreements as well as
facilitate trade in textile and apparel
products.

Regarding fungible goods, importers
should use reasonable care in
constructing the MID for each shipment,
but, as always, should work closely with
the CBP port director in cases involving
extraordinary circumstances. For
example, if an importer purchases from
a company with a unique inventory
system, this information should be
discussed with the port director to
ensure that an acceptable yet accurate
reporting of required information is
provided.

Comment:

Two commenters indicated that it
should be sufficient for CBP purposes
for importers to provide the country of
origin of imported textile and apparel
goods on entry documents without also
having to identify the manufacturer
through the MID requirement.
According to these commenters, CBP
may request additional information
regarding the manufacturer of the goods
as part of a post-entry verification. One
of these commenters proposed, as a
practical alternative to the new MID
requirement, that CBP permit importers
to identify the MID of one actual
producer (rather than all producers) in
each separate country. As part of this
proposal, CBP could request the
“identity of manufacturers on a country-
by-country basis, or by entry if it deems
the information necessary for
enforcement purposes.”

CBP’s Response:

CBP wishes to remind these
commenters that the basic MID

requirement is not new. Importers of
virtually all goods (textile and non-
textile products) have been required for
some time to submit a MID at the time
of entry. The instructions on completing
the CBP Form 7501 clearly indicate that
when an entry summary covers
merchandise from more than one
manufacturer, the word “MULTI”
should be recorded in block 13, and
column 28 should reflect the MID
corresponding to each line item. CBP
continues to believe that the MID
requirement for both textile and non-
textile products is an important tool in
facilitating the correct reporting of the
origin of imported goods.

Comment:

Eight commenters recommended that
CBP grant exceptions to the new MID
requirement. Six of these commenters
noted that the primary function of the
new requirement (according to CBP) is
to assist CBP in properly enforcing the
international textile restraint agreements
to which the U.S. is a party. Consistent
with that purpose, these commenters
asked that CBP limit the new MID
requirement to products that are still
subject to quantitative restraints under
bilateral textile agreements or due to
safeguard actions. One commenter
expressed concern that the new MID
requirement may apply to a wide variety
of products that are not traditionally
considered textile and apparel products
(e.g., valves with mesh fabric filters,
jump ropes, hats, and footwear). Other
commenters suggested that exemptions
from the MID requirement should be
granted for goods of NAFTA and
CAFTA-DR countries, goods entered
under subheadings 9802.00.40, .50, .80,
and .90, HTSUS, goods previously
imported, exported, and then returned,
products integrated prior to 2000
(consistent with the November 8, 2005,
Memorandum of Understanding with
the People’s Republic of China), as well
as merchandise sold in duty-free stores.

CBP’s Response:

As noted above, the objectives of the
interim amendments are to assist in the
enforcement of U.S. textile laws and
facilitate the movement of legitimate
trade in textiles into the United States.
Since illegal trade may be disguised as
products of virtually any country, it
would be of little help in enforcing the
trade laws to require the MID only for
products of certain countries. CBP has
discovered illegal trade from dozens of
countries, including some of our free
trade agreement partners. Although the
scope of textile and apparel goods
subject to the new MID requirement
closely parallels the scope of products
formerly subject to the textile
declaration requirement, CBP is

sympathetic to the concerns regarding
the wide range of products covered by
§102.23(a). In an April 13, 2006, letter
to CBP, CITA indicated that it concurred
with CBP’s proposal to limit the scope
of products for which the MID is
required to textile and apparel goods
classified within Section XI of the
Harmonized Tariff Schedule of the
United States (HTSUS), and any 10-digit
HTSUS number outside Section XI with
a three-digit textile category number
assigned to the specific subheading.
Section 102.23(a), which previously
provided that the MID requirement
applied to textile or apparel products
listed in §102.21(b)(5), has been
amended in this final rule document to
effect the above change. This
amendment excludes from the scope of
the MID requirement products such as
umbrellas, seat belts, parachutes,
watchstraps, and doll clothing.

With respect to the commenters’
requested exemption for goods
classified in subheading 9802.00.40, .50,
.80, or .90, HTSUS, the MID for goods
classified in Chapter 98, HTSUS, must
be constructed from the entity
performing the origin-conferring
operations only if the Statistical Notes
for the specific Chapter 98 subheading
require the reporting of the associated
Chapter 1-97 10-digit statistical number
and that Chapter 1-97 number falls
within the scope of the MID
requirement set forth in amended
§102.23(a). Thus, if a good is classified
in a Chapter 98 subheading and that
subheading either does not require the
reporting of the associated Chapter 1-97
number or the associated Chapter 1-97
number falls outside the scope of the
MID requirement in § 102.23(a), then the
MID may be constructed from the
manufacturer, shipper, or exporter.

Comment:

Five commenters questioned the
usefulness of the new MID requirement
for security targeting purposes. Four of
these commenters maintained that since
the shipper is the last party in the
supply chain to handle the product
prior to export to the U.S., the identity
of the shipper rather than that of the
manufacturer is the better source of
security targeting data. Two of the
commenters pointed out that the MID is
not a reliable tool in enforcement
actions because of the many potential
variations in MID construction—names
and addresses of companies may be
written and abbreviated in many
different ways.

CBP’s Response:

While CBP appreciates the
commenters’ concerns regarding
security issues, the objectives of the
interim regulations do not include using



Federal Register/Vol. 76, No. 52/ Thursday, March 17, 2011/Rules and Regulations

14581

the MID to improve CBP’s security
targeting efforts. That said, it should be
noted that the manufacturer generally is
the last party in the supply chain to load
the goods into the shipping container,
which usually is just as important a
consideration from a security standpoint
as the last party that handles the
container. In addition, CBP is aware of
the potential variations in MID
construction and is considering ways to
address this problem. However, it is
important to recognize that these
variations may occur regardless of
whether the MID is reported as the
manufacturer or as the shipper.

Comment:

Three commenters stated that the new
MID requirement for textile and apparel
products should conform to the rule for
all other products so as to permit the
identification of either the manufacturer
or the shipper. One commenter
described the new requirement as
“discriminatory” and questioned why
the criteria for the MID for textiles is far
more stringent than for other products
which pose a greater threat to the health
and safety of U.S. citizens, such as food
or spare parts for cars or airplanes.
Another commenter observed that, for
trade data collection purposes, MIDs for
textile and apparel products now will
represent completely different parties
(manufacturers) from MIDs for other
products (shippers or exporters).

CBP’s Response:

In many cases, importers of textile
and apparel goods were already
constructing the MID from the
manufacturer prior to the change in the
MID requirement. CBP would also note
that few, if any, non-textile products
have the origin restrictions that exist for
textile and apparel products. CBP will
carefully evaluate the results of the
change in the MID requirement for
textile and apparel products before
determining whether the same change
also should be made for all non-textile
products.

Comment:

Five commenters pointed out that the
instructions for block 13 (“Manufacturer
1.D.”) on the CBP Form 7501 provide
that for “purposes of this code, the
manufacturer should be construed to
refer to the invoicing party or parties
(manufacturers or other direct
suppliers).” Therefore, according to
these commenters, the new MID
requirement for textile and apparel
products set forth in the interim rule
conflicts with the CBP Form 7501. Two
of these commenters stated that this
discrepancy will result in confusion and
uncertainty in the trading community.

CBP’s Response:

CBP agrees that there should be no
discrepancy between the requirements
of §102.23(a) and the instructions for
the completion of CBP Form 7501.
Therefore, the instruction notice for
completing CBP Form 7501 has been
amended to conform to the
requirements of § 102.23(a) and posted
to the cbp.gov Web site (see http://
www.cbp.gov/xp/cgov/import/
cargo_summary/cbp7501/).

Comment:

Two commenters expressed the view
that CBP will have difficulty
determining whether the MID for textile
and apparel goods is constructed
correctly, especially in the case of
“home textiles” (where the seller is
rarely the manufacturer) and in
situations in which the seller is a
trading company. One of these
commenters inquired as to the type of
documentation that will be required to
enable CBP to enforce the new MID
requirement. This commenter stated
that “since there are no definitions of
what is acceptable proof,” there likely
will be inconsistent enforcement around
the country.

CBP’s Response:

If CBP officials choose to verify the
accuracy of MID information, these
officials will request and review
additional documentation and records
for that purpose. What is “acceptable
proof” will depend on the type of
product being imported, as the origin-
conferring operations will differ from
product to product. For example, for
most apparel, the MID reflects the firm
assembling the garment, while for many
home textile products such as bed
sheets, the MID reflects the firm that
formed the fabric. While sewing records
would be appropriate in verifying MID
information in the former situation, a
mill certificate would be appropriate in
the latter situation. We appreciate the
concern for consistency and offer as
guidance that, after CBP determines the
origin-conferring operation for a
particular textile product, it will request
and review commercially available
manufacturing documentation
appropriate to the product involved,
such as commercial invoices, sewing
tickets, and spinning or mill certificates.

Comment:

Two commenters recommended that,
as part of its final rule, CBP update the
“Formal Entry List,” or TBT-01-036,
most recently issued on August 31,
2001. Both commenters suggested that
the Formal Entry List exempt all non-
commercial shipments from the
requirement of filing a formal entry to
help clarify that the new MID
requirement applies only to formal
entries of commercial shipments. One of

these commenters also recommended
that the Formal Entry List be modified
to require formal entries only for
commercial shipments valued over
$250. The second commenter also
suggested that the List have a single
value limit, not less than the value limit
set forth in 19 U.S.C. 1321. However,
this commenter stated the value limit
set forth in section 1321 should be
increased from $200 to $500.

CBP’s Response:

By way of background, TBT-01-036
dated August 31, 2001, is a CBP textile
information issuance to the trade
community that updated two lists of
tariff numbers for which the submission
of a formal entry is required. One list
relates to tariff numbers for which a
formal entry is required for commercial
shipments only, regardless of value
(pursuant to 19 CFR 143.22). The
second list relates to tariff numbers for
which a formal entry is required if the
shipment is valued in excess of $250
(pursuant to 19 CFR 143.21(a)). TBT—
01-036 indicates that if a tariff number
is on both lists, the requirement for
formal entry regardless of value takes
priority.

CBP appreciates the recommendations
of these commenters regarding the
Formal Entry List and is reviewing and
evaluating the potential impact of the
suggested changes. However, CBP does
not believe that this final rule
document, which is concerned with the
country of origin of textile and apparel
products, is the appropriate vehicle for
implementing changes relating to the
types of merchandise that may be
entered under informal entry. Any such
changes that CBP decides to pursue
affecting 19 CFR Part 143 will be the
subject of a separate rulemaking.

In regard to the suggestion that CBP
should clarify that the new MID
requirement applies only to formal
entries of commercial shipments, CBP
notes (as previously pointed out in this
comment discussion) that § 102.23(a)
has been amended in this final rule
document to provide that the MID must
reflect the entity performing the origin-
conferring operations only with respect
to commercial importations. Thus,
effective upon publication of this
document in the Federal Register, all
personal use shipments subject to
formal or informal entry procedures will
be excepted from the MID requirement
set forth in §102.21(a), while all
commercial shipments (covered by
formal or informal entries) will continue
to be subject to this requirement.

Comment:

A commenter stated that he was
unaware of any Customs statute that
requires a U.S. importer to know the
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manufacturer of textile and apparel
products so long as the importer can
demonstrate that it acted with
“reasonable care” to enter, classify, and
value the imported goods, as well as
determine the application of other legal
requirements (e.g., requirements of other
government agencies affecting
admissibility).

CBP’s Response:

The commenter is correct that there is
no customs statute that requires a U.S.
importer to know the manufacturer of
his/her product. However, in
accordance with the direction provided
by the Chairman of CITA and pursuant
to section 204 of the Agricultural Act of
1956, as amended, as that authority is
delegated by Executive Orders 11651
and 12475, and with direction from the
Department of the Treasury, CBP is
requiring the U.S. importer to provide
the manufacturer’s identification code
for entries of textile and apparel
products to help enforce trade in textile
and apparel products.

Comment:

A commenter stated that the new MID
requirement for textile and apparel
articles is poorly defined. The
commenter indicated that, while it is
reasonably easy to use the country of
origin rules in § 102.21, CBP
regulations, to ascertain the correct
country of origin of a good, the rules are
difficult to use in determining the
specific “origin-conferring operation” for
purposes of complying with the new
MID requirement. Three examples were
provided:

1. While § 102.21(c)(1) clearly defines
country of origin as “the single country,
territory, or insular possession in which
the good was wholly obtained or
produced,” the rule does not identify the
origin-conferring operation (e.g.,
growing the cotton, spinning the thread,
weaving the cloth, or cutting and sewing
the final product).

2. Regarding the rule set forth in
§102.21(e)(2) (“the country of origin of
the good is the country, territory, or
insular possession in which the fabric
comprising the good was both dyed and
printed when accompanied by two or
more of the following operations:

* * *”) how is the entity performing
the origin-conferring operation to be
determined if more than one
manufacturer performs these operations
within one country? For example, if one
company prints and dyes while a
second company shrinks and fulls,
which is the origin-conferring entity?

3. In a situation involving a single
textile item consisting of fabrics made
by multiple weavers, which of the
weavers is the origin-conferring entity?

Is it the one that wove the largest piece
of fabric?

CBP’s Response:

With regard to determining the entity
who performed the origin-conferring
operations for particular goods,
importers may request and obtain a
determination from CBP on that issue,
provided sufficient information is
furnished to enable CBP to make such
a determination. Generally, however,
one can look to the rules of origin for
textile and apparel products set forth in
§102.21 (or the statutory source of those
rules, 19 U.S.C. 3592) or § 102.22 (for
products of Israel) and discern which
operation will be the origin-conferring
operation for the good at issue. For
instance, in the first example above,
assuming that the product is one that, if
it had been produced in more than one
country, would derive its origin from
where it is wholly assembled, the
assembler would be the entity that
performed the origin-conferring
operation.

The second example above is more
difficult. Assuming that the good is
subject to the rule set forth in
§102.21(e)(2), CBP believes that the
entity performing the last or final step
of these origin-conferring operations
would be considered the origin-
conferring entity. For example, the
dyeing, printing, shrinking, and fulling
must all occur in a single country for
origin to be conferred in that country.
The origin-conferring process is not
complete until the last of the required
or necessary steps is completed.
Therefore, it is the last manufacturer to
complete the origin-conferring steps
who is to be considered the origin-
conferring entity. However, the
determination of the origin-conferring
entity may vary depending on the
specific facts involved and the product
at issue. An importer should seek a
ruling from CBP in cases of uncertainty
of the entity to be considered the origin-
conferring entity.

As for the third example, CBP is
unable to determine the origin-
conferring entity without more specific
information regarding the “single textile
item” involved.

Comment:

A commenter asked whether, in
constructing a MID for companies
located in amalgamated cities in Quebec
(e.g., Montreal, Quebec City, Hull), an
importer should use the amalgamated
location or the location of any former
townships within said location.

CBP’s Response:

Consistent with the rules for
constructing the MID set forth in the
Appendix to Part 102, if the location is
indeed an amalgamated city, it would be

appropriate to use such a location (such
as Montreal) rather than a former
township.

Comment:

A commenter inquired as to whether
the new MID requirement applies to
marked/mutilated textile samples. The
commenter noted in this regard that
such goods are accorded tariff treatment
based upon their classification in
subheading 9811.00.60, HTSUS, and
that this subheading is not within the
HTSUS provisions defining the scope of
textile or apparel products set forth in
19 CFR 102.21(b)(5). Another
commenter recommended that the term
“samples,” as used in interim § 102.24(a)
be defined to exclude samples
classifiable in subheading 9811.00.60,
HTSUS. According to this commenter,
“[t]ariff samples are not subject to duty
or quantitative restraints and there is no
purpose in denying the informal entry
procedure to them.”

CBP’s Response:

Subheading 9811.00.60 does not fall
within the scope of the MID
requirement set forth in amended
§ 102.23(a) and, because subheading
9811.00.60 does not require a 10-digit
statistical reporting number, the MID for
goods classified in this provision need
not be constructed from the entity
performing the origin-conferring
operations. Samples that are referred to
in 19 CFR 102.24(a) are not intended to
include samples classifiable in
subheading 9811.00.60.

Comment:

A commenter recommended that the
final rule include a definition of the
term “manufacturer” to clarify that the
manufacturer is the entity that performs
the origin-conferring operations. This
commenter also noted that the
Memorandum of Understanding (MOU)
with the People’s Republic of China
includes a requirement for a visa
transmission, and that a manufacturer’s
identification code is one of the data
elements that must appear on the visa
transmission. The commenter stated
that since the MID on the visa
transmission may not reflect the entity
performing the origin-conferring
operations, there may be a discrepancy
between the MID on the visa
transmission and the MID on the entry
documentation. In this regard, the
commenter recommended that interim
§102.23(a) be amended in the final rule
to clarify that such a discrepancy will
not be the cause of an entry rejection.

CBP’s Response:

The first suggested clarification is
unnecessary as § 102.23(a) specifically
requires that the MID be “constructed
from the name and address of the entity
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performing the origin-conferring
operations.”

Pursuant to the MOU with China, an
MID must be transmitted via the
Electronic Visa Information System
(ELVIS). The MOU closely parallels
§102.23(a) by providing that the MID is
to be constructed from “the name of the
entity performing the origin-conferring
operations.” Therefore, while there is no
reason to expect a discrepancy between
the MID reported on the visa
transmission and the MID reported on
entry documentation, CBP recognizes
that there may be instances in which the
two MIDs do not match. CBP will not
reject an entry if there is a discrepancy
between the two MIDs if the MID
identified pursuant to 102.23(a)
accurately reflects the name and address
of the entity performing the origin-
conferring operations.

Comment:

A commenter noted that, for goods
produced in the NAFTA territories, a
different conclusion regarding the
country of origin of a good may be
reached when applying the NAFTA
preference override provision in 19 CFR
102.19 rather than the rules set forth in
19 CFR 102.21. Because § 102.19 takes
precedence in such a situation, the
commenter recommended that the final
rule clarify that, in determining the
entity performing the origin-conferring
operations for purposes of the MID
requirement, the NAFTA preference
override provision in § 102.19 should be
taken into consideration.

CBP’s Response:

The clarification sought by the
commenter is unnecessary. Section
102.21(c) clearly states that in
determining the country of origin of a
textile or apparel product by application
of paragraphs (c)(1) through (c)(5) of
§102.21, where appropriate “the
additional requirements or conditions of
§§102.12 through 102.19 of this part”
are to be applied.

Comment:

A commenter inquired regarding a
situation involving sewing thread made
of spun polyester fiber where the fiber
is produced in China but the yarn is
spun, twisted, dyed, and finished in
Mexico. The commenter stated that
although the sewing thread would be
considered to be of Chinese origin for
purposes of NAFTA, it appears that the
MID should reflect the Mexican supplier
since the “major transformation is done
in Mexico.”

CBP’s Response:

Section 102.23(a) provides that the
entity performing the origin-conferring
operations is to be determined by
application of the rules of origin set
forth in 102.21 (or § 102.22 for products

of Israel). Applying the rules in § 102.21
to the example provided, if the fiber
referenced by the commenter is staple
fiber, the origin of the sewing thread
would be the country in which the fiber
was spun into yarn, i.e., Mexico.
However, if the fiber referenced by the
commenter is extruded filament, the
origin of the thread would be the
country in which the filament was
extruded, i.e., China. It should be
emphasized that these determinations
are made by application of the country
of origin rules set forth in § 102.21 and
not by the NAFTA preference rules set
forth in General Note 12, HTSUS.

Comment:

A commenter requested clarification
regarding whether post office boxes may
be used in constructing the MID, and, if
so, suggested that an example of a MID
constructed, in part, from a P.O. Box
would be helpful. This commenter also
stated that there has been some
confusion as to whether Kowloon
should be reflected in the MID as the
city. The commenter suggested that
inserting an example in paragraph 7 of
the Appendix to Part 102 where the
factory is located in Kowloon would
help eliminate the confusion.

CBP’s Response:

As stated in paragraph 4 of the
Appendix to Part 102, a post office box
number (the first four numbers) is to be
used in constructing the MID if it
contains the largest number on the street
address line. CBP agrees that it would
be helpful to include an example in
paragraph 7 of the Appendix showing
the use of a P.O. Box number. With
respect to whether Kowloon (in Hong
Kong) should be reflected in the MID as
the city, paragraph 5 of the Appendix
provides that the last characters in the
MID are derived from the first three
letters in the city name. Paragraph 5
clearly states that, for city-states, the
first three letters are to be taken from the
country name and gives an example of
“HON” for Hong Kong. CBP agrees with
the commenter that it would be helpful
to include in paragraph 7 an example of
a manufacturer in Kowloon.

The following example, using both a
post office box number and a
manufacturer in Kowloon, has been
added to the examples in paragraph 7 of
the Appendix to Part 102: A.B.C.
Company, 55-5 Hung To Road, P.O. Box
1234, Kowloon, Hong Kong. The MID is
HKABCCOM1234HON.

Conclusion

Accordingly, based on the analysis of
the comments received, CBP has
determined that the interim regulations
published as CBP Dec. 05—32 should be
adopted as a final rule with certain

changes as discussed above and as set
forth below. The changes to the interim
regulatory text effected by this final rule
document are as follows:

1. In §102.23(a), paragraph (a),
relating to the manufacturer
identification code (MID), has been
revised to limit the MID requirement to
commercial importations of textile and
apparel goods classified within Section
XI, HTSUS, and any 10-digit HTSUS
number outside of Section XI with a
three-digit textile category number
assigned to the specific subheading; and

2. In the Appendix to Part 102, which
sets forth rules for constructing the MID:

a. Paragraph 1 has been revised to
reflect the limitation in the scope of the
MID requirement set forth in amended
§102.23(a); and

b. Paragraph 7 has been revised by
adding a new example that illustrates
the use of a post office box number as
well as a manufacturer located in
Kowloon, Hong Kong.

Inapplicability of Notice and Delayed
Effective Date Requirements

Under the Administrative Procedure
Act (“APA”) (5 U.S.C. 553), agencies
generally are required to publish final
amendments at least 30 days prior to
their effective date. However,
§§553(d)(1) and (d)(3) of the APA
exempt agencies from the requirement
of publishing notice of final rules at
least 30 days prior to their effective date
when a substantive rule grants or
recognizes an exemption or relieves a
restriction and when the agency finds
that good cause exists for not meeting
the advance publication requirement.
As discussed earlier, the only changes to
the interim regulations effected by this
final rule involve limiting the scope of
the MID requirement for textile and
apparel products and adding a new
example to clarify the proper
construction of the MID. Accordingly, it
has been determined that this final rule
grants an exemption and relieves
restrictions and that good cause exists
for dispensing with a delayed effective
date.

Executive Order 12866

CBP has determined that this
document is not a regulation or rule
subject to the provisions of Executive
Order 12866 of September 30, 1993 (58
FR 51735, October 1993), because it
pertains to a foreign affairs function of
the United States and, therefore, is
specifically exempted by section 3(d)(2)
of Executive Order 12866.

Regulatory Flexibility Act

CBP Dec. 05-32 was issued as an
interim rule rather than as a notice of
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proposed rulemaking because CBP had
determined that: (1) The interim
regulations involve a foreign affairs
function of the United States pursuant
to §553(a)(1) of the APA; and (2) prior
public notice and comment procedures
on these regulations were impracticable,
unnecessary, and contrary to the public
interest pursuant to § 553(b)(B) of the
APA. Because no notice of proposed
rulemaking was required, the provisions
of the Regulatory Flexibility Act, as
amended (5 U.S.C. 601 et seq.), do not
apply to this rulemaking. Accordingly,
this final rule is not subject to the
regulatory analysis requirements or
other requirements of 5 U.S.C. 603 and
604.

Paperwork Reduction Act

The collections of information in
these regulations (the identification of
the manufacturer on CBP Form 3461
(Entry/Immediate Delivery) and CBP
Form 7501 (Entry Summary)) have been
previously reviewed and approved by
the Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507) under control numbers 1651-0024
and 1651-0022, respectively. These
regulations clarify that the manufacturer
to be identified on entries of textile and
apparel products must consist of the
entity performing the origin-conferring
operations. An agency may not conduct
or sponsor and an individual is not
required to respond to a collection of
information unless it displays a valid
OMB control number.

Signing Authority

This document is being issued in
accordance with §0.1(a)(1) of the CBP
regulations (19 CFR 0.1(a)(1)) pertaining
to the authority of the Secretary of the
Treasury (or his/her delegate) to

approve regulations related to certain
customs revenue functions.

List of Subjects in 19 CFR Part 102

Customs duties and inspections,
Imports, Reporting and recordkeeping
requirements, Rules of origin, Trade
agreements.

Amendments to the Regulations

Accordingly, the interim rule
amending parts 12, 102, 141, 144, 146,
and 163 of the CBP regulations (19 CFR
parts 12, 102, 141, 144, 146 and 163),
which was published at 70 FR 58009 on
October 5, 2005, is adopted as a final
rule with certain changes as discussed
above and set forth below.

PART 102—RULES OF ORIGIN

m 1. The general authority citation for
part 102 continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1624, 3314, 3592.

m 2. Section 102.23 is amended by
revising paragraph (a) to read as follows:

§102.23 Origin and manufacturer
identification.

(a) Textile or apparel product
manufacturer identification. All
commercial importations of textile or
apparel products must identify on CBP
Form 3461 (Entry/Immediate Delivery)
and CBP Form 7501 (Entry Summary),
and in all electronic data transmissions
that require identification of the
manufacturer, the manufacturer of such
products through a manufacturer
identification code (MID) constructed
from the name and address of the entity
performing the origin-conferring
operations pursuant to §102.21 or
§102.22 of this part, as applicable. The
code must be accurately constructed
using the methodology set forth in the
Appendix to this part, including the use
of the two-letter International
Organization for Standardization (ISO)
code for the country of origin of such
products. When a single entry is filed
for products of more than one
manufacturer, the products of each
manufacturer must be separately
identified. Importers must be able to
demonstrate to CBP their use of
reasonable care in determining the
manufacturer. If an entry filed for such
merchandise fails to include the MID
properly constructed from the name and
address of the manufacturer, the port
director may reject the entry or take
other appropriate action. For purposes
of this paragraph, “textile or apparel
products” means goods classifiable in
Section XI, Harmonized Tariff Schedule
of the United States (HTSUS), and goods
classifiable in any 10-digit HTSUS
number outside of Section XI with a
three-digit textile category number
assigned to the specific subheading.

* * * * *

m 3. The Appendix to part 102 is
amended by revising paragraph 1 and by
adding a new example at the end of
paragraph 7. Revised paragraph 1 and
the addition to paragraph 7 read as
follows:

Appendix to Part 102—Textile and
Apparel Manufacturer Identification

Rules for Constructing the Manufacturer
Identification Code (MID)

1. Pursuant to § 102.23(a) of this part, all
commercial importations of textile or apparel
products, as defined in that paragraph, must
identify on CBP Form 3461 (Entry/Immediate
Delivery) and CBP Form 7501 (Entry
Summary), and in all electronic data
transmissions that require identification of

the manufacturer, the manufacturer of such
products through a manufacturer
identification code (MID) constructed from
the name and address of the entity
performing the origin-conferring operations.
The MID may be up to 15 characters in
length, with no spaces inserted between the
characters.

* * * * *

7.k x %

A.B.C. COMPANY, 55-5 Hung To Road, P.O.
Box 1234, Kowloon, Hong Kong;
HKABCCOM1234HON.

Alan Bersin,

Commissioner, U.S. Customs and Border
Protection.

Approved: March 14, 2011.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2011-6253 Filed 3—16—11; 8:45 am]
BILLING CODE 9111-14-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2006-0952; FRL-9246-4]

Approval and Promulgation of Air
Quality Implementation Plans;
Montana; Attainment Plan for Libby,
MT PM. s Nonattainment Area and
PM,, State Implementation Plan
Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the State
Implementation Plan (SIP) revision
submitted by the State of Montana on
March 26, 2008. Montana submitted this
SIP revision to meet Clean Air Act
requirements for attaining the 1997
annual fine Particulate Matter (PM,s)
national ambient air quality standard
(NAAQS) for the Libby nonattainment
area. The plan revision, herein called an
“attainment plan,” includes an
attainment demonstration, an analysis
of Reasonably Available Control
Technology and Reasonably Available
Control Measures (RACT/RACM), base-
year and projection year emission
inventories, and contingency measures.
The requirement for a Reasonable
Further Progress (RFP) plan is satisfied
because Montana projected that
attainment with the 1997 annual PM, s
NAAQS will occur in the Libby
nonattainment area by April 2010. In
addition, EPA is also approving
revisions to the Lincoln County Air
Pollution Control Program submitted by
Montana on June 26, 2006, for inclusion
into Libby’s attainment plan for
purposes of the 1987 PM o NAAQS.
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This submittal contains provisions,
including contingency measures, for
controlling both PM,o and PM, 5
emissions from woodstoves, road dust,
and outdoor burning. Finally, EPA is
finding on-road directly emitted PM> 5
and oxides of nitrogen (NOx) in the
Libby, Montana nonattainment area
insignificant for regional transportation
conformity purposes. As a result of this
finding the Libby, Montana
nonattainment area will not have to
perform a regional emissions analysis
for either direct PM, s or NOx as part of
future conformity determinations for the
1997 annual PM, s NAAQS.

DATES: Effective date: This final rule is
effective April 18, 2011.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R08—OAR-2006-0952. All
documents in the docket are listed in
the http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in http://
www.regulations.gov or in hard copy at
the Air Program, Environmental
Protection Agency (EPA), Region 8,
1595 Wynkoop St., Denver, Colorado
80202—1129. EPA requests that, if at all
possible, you contact the individual
listed in FOR FURTHER INFORMATION
CONTACT to view the hard copy of the
docket. You may view the hard copy of
the docket Monday through Friday,

8 a.m. to 4 p.m., excluding Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Crystal Freeman, Air Program,
Environmental Protection Agency
(EPA), Region 8, Mailcode 8P-AR, 1595
Wynkoop Street, Denver, Colorado
80202-1129, Phone: (303) 312—6602,
Fax: (303) 312—-6064,
freeman.crystal@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The initials PM, s mean or refer to
particulate matter with an aerodynamic
diameter of less than 2.5 micrometers.

(v) The initials PM;o mean or refer to
particulate matter with an aerodynamic
diameter of less than 10 micrometers.

(vi) The word State or Montana refers
to the State of Montana unless the
context indicates otherwise.

(vii) The initials NAAQS mean or
refer to National Ambient Air Quality
Standards.
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I. Background

On July 18, 1997 (62 FR 38652), EPA
established the first PM, s NAAQS,
including annual standards of 15.0 pg/
m3 based on a 3-year average of annual
mean PM, 5 concentrations, and 24-hour
(or daily) standards of 65 ug/ms3 based
on a 3-year average of the 98th
percentile of 24-hour concentrations.
EPA designated the Libby area
“nonattainment” for the 1997 annual
PM, s NAAQS under section 107(d)(1) of
the CAA on April 5, 2005 (70 FR 944,
986; see also 74 FR 58688, 58744—45).
The specific geographic boundaries of
this nonattainment area appear in 40
CFR 81.327.

On April 25, 2007, EPA issued the
Clean Air Fine Particle Implementation
Rule for the 1997 PM, s NAAQS (72 FR
20586). The implementation rule
describes the CAA framework and
requirements for developing PM, s
attainment plans. Among other things,
an attainment plan must include a
demonstration that a nonattainment area
will meet the applicable NAAQS within
the timeframe provided in the statute. It
must also include supporting technical
analyses and descriptions of all relevant
adopted federal, state, and local
regulations and control measures that
have been implemented by the proposed
attainment date. For the 1997 PM, 5
NAAQS, an attainment plan must show
that a nonattainment area will attain the
standard as expeditiously as practicable
but within five years of designation
(April 2010), or within up to ten years
of designation (April 2015) if the EPA
Administrator extends an area’s
attainment date by 1-5 years based
upon the severity of the nonattainment
problem or the feasibility of
implementing control measures.

For each nonattainment area, the state
must demonstrate that it has adopted all
Reasonably Available Control
Technology (RACT) and Reasonably
Available Control Measures (RACM)

needed to show that the area will attain
the PM, s standards as expeditiously as
practicable. Any measures that are
necessary to meet these requirements
which are not already either federally
promulgated or part of the state’s SIP
must be submitted in enforceable form
as part of a state’s attainment plan. The
implementation rule provides
recommendations (including specific
measures for certain source categories)
that states should consider in
developing RACT/RACM. The
implementation rule also addresses
other required elements of a state’s
attainment plan, including emission
inventories, the PM, s precursors that
must be addressed in the plan,
contingency measures, and motor
vehicle emissions budgets used for
transportation conformity purposes.

On March 25, 2008, the Montana
Board of Environmental Review (MBER)
submitted revisions to meet the new
attainment plan requirements for the
Libby PM, s nonattainment area. On
March 23, 2006, the MBER had
previously submitted revisions to the
existing PM,o SIP plan for Lincoln
County (the county containing Libby).
EPA elected to act on both of these
revisions simultaneously. On September
14, 2010 we proposed approval of both
the PM5 s attainment plan and the PM;o
SIP revisions (75 FR 55713).

The Libby attainment plan provided a
demonstration that the 1997 annual
PM, s NAAQS would be met by April
2010 through the implementation of the
revisions to the Lincoln County Air
Pollution Control Program (Program)
summarized below. Among other things,
the Libby attainment plan includes an
emissions inventory (EI), a woodstove
air pollution control calculation, and a
technical analysis showing that the
emissions of PM, 5 will be reduced
sufficiently to meet the NAAQS.

The 2006 revisions to the PM;, SIP
are also relevant to PM, s for the Libby
nonattainment area. Several provisions
are included to regulate solid fuel
burning devices (such as woodstoves)
and to require owners and operators of
these devices to obtain operating
permits. Additionally, the revisions
allow for air pollution alerts if either
PM; or PM 5 concentrations averaged
over a 4-hour period exceed a level 20
percent below any federal or state
particulate matter standard. Provisions
are also included for penalties for non-
compliance and for contingency
measures that are triggered by an
exceedance of the PM, s NAAQS.
Additionally, revisions were made for
open and outdoor burning, including
more stringent limits on the time
periods for open burning activities.
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The bases for EPA’s approval of both
the attainment plan for the 1997 annual
PM, s NAAQS for the Libby area and for
the revisions to the existing PM;o SIP
plan for Lincoln County, including
EPA’s analysis and findings, are
explained in much more detail in the
proposed rulemaking (75 FR 55713).
Additional technical support documents
are available at www.regulations.gov,
Docket No. EPA-R08-0OAR-2006—0952.

II. Public Comment

We received no public comments on
the proposed approvals.

III. EPA Final Action

EPA is approving two separate
Montana SIP submittals. First, EPA is
approving the attainment plan for the
1997 PM, s NAAQS for the Libby area
submitted by Montana on March 26,
2008. Second, EPA is approving the
PM;, SIP revisions to the Lincoln
County Air Pollution Control Program
for Lincoln County submitted by
Montana on June 26, 2006. EPA has
determined that the PM, s attainment
plan and PM;, SIP revisions meet
applicable requirements of the Clean Air
Act, including (for the PM, 5 attainment
plan) the Clean Air Fine Particle
Implementation Rule issued by EPA on
April 25, 2007 (72 FR 20586) and (for
the PM,o SIP revisions) other statutory
requirements including section 110(1).
In particular, EPA has determined that
Montana’s PM, s attainment plan for the
Libby area includes the following
acceptable elements: An attainment
demonstration, an analysis of RACT/
RACM and adoption of selected control
measures, base-year and projection-year
emission inventories, and contingency
measures. Finally, EPA is finding on-
road directly emitted PM, s and NOx in
the Libby, Montana nonattainment area
insignificant for regional transportation
conformity purposes.

In accordance with section 172(c) of
the CAA and the implementation rule,
the attainment plan submitted by
Montana for the Libby area included:
(1) Emission inventories for the plan’s
base year (in this case, 2005) and
projection year (2010); and (2) an
attainment demonstration consisting of:
(a) Technical analyses that locate,
identify, and quantify sources of
emissions contributing to violations of
the annual PM, s NAAQS; (b) a
determination of which PMs s
precursors should be controlled in this
area for purposes of expeditious
attainment; (c) analyses of future-year
emission reductions and air quality
improvements expected to result from
national and local programs, and from
new measures to meet requirements for

RACT/RACM,; (d) adopted emission
reduction measures; and (e) contingency
measures.

With respect to the pollutants to
control in the plan, the State evaluated,
based on its emission inventories and by
source category, sources of direct PMs s,
SO, and NOx for RACT/RACM control
measures. The State’s evaluation of
sources of SO, and NOx resulted in
their conclusion that no additional
controls for those precursors are
necessary to attain the 1997 PMs 5
NAAQS expeditiously based on the
absence of stationary sources or area
sources that can be cost effectively or
reasonably controlled for these
precursors in this area. The
overwhelmingly predominant
contributor to the PM, s nonattainment
problem in the Libby area was area
sources of direct PM, s, and in particular
emissions from wood burning devices
and open burning. The State therefore
adopted control measures it determined
to be RACM for direct PM, s from these
area source categories. EPA has
reviewed Montana’s RACT/RACM
analysis and has determined that the
state reasonably identified potential
control measures and reasonably
selected and adopted appropriate
measures for RACT/RACM for the Libby
area. In addition, the state used a
proportional model to demonstrate
attainment in 2010 resulting from these
measures, and adopted contingency
measures triggered by any future
exceedance of the 1997 PM, s NAAQS.

Finally, transportation conformity is
required under CAA section 176(c) to
ensure that transportation plans,
transportation improvement programs
(TTPs) and federally supported highway
and transit projects are consistent with
(“conform to”) the state air quality
implementation plan. Transportation
conformity applies to areas that are
designated nonattainment, and to those
areas redesignated to attainment after
1990 with a CAA section 175A
maintenance plan (“maintenance areas”)
for transportation-related criteria
pollutants: Carbon monoxide (CO), NOx
and particulate matter (PM> s and PM).

EPA’s transportation conformity rule
(40 CFR parts 51 and 93) establishes the
criteria and procedures for determining
whether transportation activities
conform to the SIP. One requirement of
the rule is that transportation plans,
TIPs, and projects must satisfy a
regional emissions analysis for the
relevant pollutants and precursors (40
CFR 93.118, 119). However, section
93.109(m) states that an area is not
required to satisfy a regional emissions
analysis for a pollutant or precursor if
EPA finds that the SIP demonstrates that

motor vehicle emissions of that
pollutant or precursor are an
insignificant contributor to the area’s air
quality problem.

In this action, EPA finds that regional
emissions from motor vehicles of PM; 5
and NOx in the Libby PM, s
nonattainment area are an insignificant
contributor to the Libby area’s PM, s air
quality problem. In making this
insignificance finding, EPA evaluated
the provisions of 40 CFR 93.109(m)
against the relevant information
contained in the SIP attainment plan,
the SIP revision’s associated technical
support document (TSD), and additional
information as developed by EPA. We
evaluated the following factors in
determining whether on-road direct
PM, 5 and NOx emissions are
insignificant contributors to the area’s
PM_ 5 air quality problem; (1) the
percentage of motor vehicle emissions
in the context of the total SIP inventory;
(2) the current state of air quality as
determined by monitoring data for that
NAAQS; (3) the absence of SIP motor
vehicle control measures; and (4)
historical trends and future projections
of the growth of motor vehicle
emissions. Detailed information
regarding our evaluations of these
factors and our conclusions are
provided in our September 14, 2010
proposed rulemaking and will not be
repeated here. EPA did not receive any
public comments on the proposed
insignificance finding. Please refer to
our September 14, 2010 proposed
rulemaking (75 FR 55713) and
additional technical support documents
which are available at http://
www.regulations.gov, Docket No.
EPA-R08-0OAR-2006-0952.

Based on our evaluations and
conclusions, as presented in our
proposed rulemaking action (see 75 FR
55713, September 14, 2010), EPA is
finding that regional motor vehicle
emissions of PM, 5 and NOx are
insignificant contributors to Libby’s
PM; s nonattainment problem. With our
finding, PM> s and NOx motor vehicle
emissions budgets (MVEB) are not
required to be established and a regional
emissions analysis is not required for
either PM, s or NOx in any future
conformity determination in Libby.
Please note, however, that PM, 5 hot-
spot analyses will be required for
individual projects, if such an analysis
is required in the future for
transportation conformity purposes.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
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therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it approves a state rule
implementing a Federal standard.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission;
to use VCS in place of a SIP submission

that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 16, 2011.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Oxides of nitrogen, Particulate matter,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 20, 2010.

James B. Martin,
Regional Administrator, Region 8.

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart BB—Montana

m 2. Section 52.1370 is amended by
adding and reserving paragraphs (c)(69)

and (c)(70), and by adding paragraph
(c)(71) to read as follows:

§52.1370 Identification of plan.

(c) * x %

(71) The Governor of Montana
submitted revisions, reordering and
renumbering to the Libby County Air
Pollution Control Program in a letter
dated June 26, 2006. The revised
Lincoln County regulations focus on
woodstove emissions, road dust, and
outdoor burning emissions.

(i) Incorporation by reference.

(A) Before the Board of Environmental
Review of the State of Montana order
issued on March 23, 2006, by the
Montana Board of Environmental
Review approving amendments to the
Libby Air Pollution Control Program.

(B) Libby City Council Resolution No.
1660 signed February 27, 2006 and
Lincoln County Board of Commissioners
Resolution No. 725 signed February 27,
2006, adopting revisions, reordering and
renumbering to the Lincoln County Air
Pollution Control Program, Health and
Environment Regulations, Chapter
1—Control on Air Pollution, Subchapter
1—General Provisions; Subchapter
2—Solid Fuel Burning Device
Regulations; Subchapter 3—Dust
Control Regulations; Subchapter 4—
Outdoor Burning Regulations; as revised
on February 27, 2006.

(ii) Additional Material.

(A) Stipulation signed October 7,
1991, between the Montana Department
of Health and Environmental Sciences
(MDHES), the County of Lincoln and the
City of Libby, which delineates
responsibilities and authorities between
the MDHES, Lincoln County and Libby.

[FR Doc. 2011-5969 Filed 3—-16—11; 8:45 am]|
BILLING CODE 6560-50—-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 217 and 241
RIN 0750-AG48

Defense Federal Acquisition
Regulation Supplement; Multiyear
Contract Authority for Electricity From
Renewable Energy Sources (DFARS
Case 2008-D006)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is adopting as final,
without change, the interim rule
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amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement section 828 of
the National Defense Authorization Act
for Fiscal Year 2008.

DATES: Effective Date: March 17, 2011.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy G. Williams, 703-602—0328.

SUPPLEMENTARY INFORMATION:
I. Background

DoD published an interim rule at 75
FR 34942 on June 21, 2010, to amend
DFARS parts 217 and 241 to authorize
the Department of Defense to enter into
a contract for a period not to exceed 10
years for the purchase of electricity from
sources of renewable energy, as that
term is defined in section 203(b)(2) of
the Energy Policy Act of 2005 (42 U.S.C.
15852(b)(2)). Section 828 of the National
Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2008 (Pub. L. 110-181)
authorizes DoD to enter into a contract
for a period in excess of five years only
if the head of the contracting activity
determined, on the basis of a business
case analysis prepared by DoD, that—

(1) The proposed purchase of
electricity under such contract is cost
effective; and

(2) It would not be possible to
purchase electricity from the source in
an economical manner without the use
of a contract for a period in excess of
five years.

II. Executive Order 12866

This rule is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
Executive Order 12866, Regulatory
Planning and Review, dated September
30, 1993. This rule is not a major rule
under 5 U.S.C. 804.

II1. Executive Order 13563

In accordance with Executive Order
13563, Improving Regulation and
Regulatory Review, dated January 18,
2011, DoD has determined that this rule
is not excessively burdensome to the
public, and is consistent with DoD’s
intent to purchase electricity from
sources of renewable energy in the most
cost-effective manner.

IV. Regulatory Flexibility Act

This final rule is not expected to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because there are a very limited number
of small businesses engaged in the sale
of energy-related services, to include the
sale of renewable energy. The market for
renewable fuels is highly volatile and is

less predictable than other fuel markets.
Renewable-energy and alternative-fuel
projects are capital-intensive
investments and involve the
construction of production facilities,
which limits small-entity participation.

Although no significant economic
impact on small business is anticipated,
DoD has prepared a final regulatory
flexibility analysis consistent with 5
U.S.C. 604. A copy of the analysis is
summarized below and may be obtained
from the point of contact specified
herein. The analysis is summarized as
follows:

The objective of this rule is to
implement section 828 of the NDAA for
FY 2008. Section 828 authorized the
Department of Defense (DoD) to enter
into a contract for a period not to exceed
10 years for the purchase of electricity
from sources of renewable energy, as
that term is defined in section
203(b)(2)of the Energy Policy Act of
2005 (42 U.S.C. 15852(b)(2)). This final
rule establishes the conditions under
which the head of the contracting
activity may enter into a contract for the
purchase of renewable energy not to
exceed 10 years. Section 828 allows
DoD to award a contract for a period in
excess of five years: (1) Only after a
determination of the cost effectiveness
of the proposed purchase has been made
based upon a business case analysis,
and (2) if it would not be possible to
purchase electricity from the source in
an economical manner without the use
of a contract for a period in excess of
five years.

This final rule will apply to DoD
contractors engaged in the sale of
energy-related services to include the
sale of renewable energy.

This rule does not duplicate, overlap,
or conflict with any other Federal rules.
DoD considers the approach described
in the interim rule published at 75 FR
34942 on June 21, 2010, to be the most
practical and beneficial for both
Government and industry.

DoD invited comments from small
business concerns and other interested
parties on the expected impact of this
rule on small entities. No comments
were received.

V. Paperwork Reduction Act

This rule does not impose additional
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 217 and
241

Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

Accordingly, the interim rule
amending 48 CFR parts 217 and 241,
which was published at 75 FR 34942 on
June 21, 2010, is adopted as a final rule
without change.
[FR Doc. 2011-6233 Filed 3—-16—11; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 225
RIN 0750-AH17

Defense Federal Acquisition
Regulation Supplement;
Nonavailability Exception for
Procurement of Hand or Measuring
Tools (DFARS Case 2011-D025)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule.

SUMMARY: DoD is issuing an interim rule
to implement section 847 of the
National Defense Authorization Act for
Fiscal Year 2011. Section 847 provides
a nonavailability exception to the
requirement at 10 U.S.C. 2533a (Berry
Amendment) to acquire only domestic
hand or measuring tools.

DATES: Effective date: March 17, 2011.

Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before May 16, 2011, to be considered
in the formation of the final rule.
ADDRESSES: Submit comments
identified by DFARS Case 2011-D025,
using any of the following methods:

© Regulations.gov: http://
www.regulations.gov.

Submit comments via the Federal
eRulemaking portal by inputting
“DFARS Case 2011-D025” under the
heading “Enter keyword or ID” and
selecting “Search.” Select the link
“Submit a Comment” that corresponds
with “DFARS Case 2011-D025.” Follow
the instructions provided at the “Submit
a Comment” screen. Please include your
name, company name (if any), and
“DFARS Case 2011-D025” on your
attached document.
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O E-mail: dfars@osd.mil. Include
DFARS Case 2011-D025 in the subject
line of the message.

O Fax: 703-602—0350.

O Mail: Defense Acquisition
Regulations System, Attn: Amy G.
Williams, OUSD (AT&L) DPAP/DARS,
Room 3B855, 3060 Defense Pentagon,
Washington, DC 20301-3060.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided. To
confirm receipt of your comment(s),
please check http://www.regulations.gov
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT:
Ms. Amy Williams, 703—602-0328.

SUPPLEMENTARY INFORMATION:
I. Background

This interim rule amends DFARS
225.7002-2 to implement section 847 of
the National Defense Authorization Act
for Fiscal Year 2011 (Pub. L. 111-383).
Section 847 provides a nonavailability
exception to the requirement at 10
U.S.C. 2533a (Berry Amendment) to
acquire only domestic hand or
measuring tools. The nonavailability
exception was previously limited to the
items covered in 10 U.S.C. 2533(b)(1).

II. Executive Order 12866

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993. This rule is not a
major rule under 5 U.S.C. 804.

II1. Executive Order 13563

In accordance with Executive Order
13563, Improving Regulation and
Regulatory Review, dated January 18,
2011, DoD has determined that this rule
is not excessively burdensome to the
public and is consistent with DoD’s
requirement to acquire domestic hand
or measuring tools unless an authorized
exception applies.

IV. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because the
rule allows purchase of hand or
measuring tools from foreign sources
only when such tools are not available
from domestic sources. If no domestic
sources produce the tools, then allowing
purchase from a foreign source will not
impact any U.S. small business.
Therefore, an initial regulatory

flexibility analysis has not been
performed.

DoD invites comments from small
business concerns and other interested
parties on the expected impact of this
rule on small entities.

DoD will also consider comments
from small entities concerning the
existing regulations in subparts affected
by this rule in accordance with 5 U.S.C.
610. Interested parties must submit such
comments separately and should cite 5
U.S.C. 610 (DFARS Case 2011-D025) in
correspondence.

V. Paperwork Reduction Act

The rule does not impose any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
chapter 35.

VI. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of
Defense, that urgent and compelling
reasons exist to publish an interim rule
prior to affording the public an
opportunity to comment. This interim
rule implements section 847 of the
National Defense Authorization Act for
Fiscal Year 2011. This requirement
became effective upon enactment,
January 7, 2011. This action is necessary
in order to enable contracting officers to
acquire hand or measuring tools that are
not available from domestic sources.
Comments received in response to this
interim rule will be considered in the
formation of the final rule.

List of Subjects in 48 CFR Part 225

Government procurement.

Ynette R. Shelkin,
Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR part 225 is
amended as follows:

PART 225—FOREIGN ACQUISITION

m 1. The authority citation for 48 CFR
part 225 continues to read as follows:
Authority: 41 U.S.C. 1303 and 48 CFR

chapter 1.

m 2. In section 225.7002-2, the
introductory text of paragraph (b) is
revised to read as follows:

225.7002-2 Exceptions.
* * * * *

(b) Acquisitions of any of the items in
225.7002-1, if the Secretary concerned
determines that items grown,
reprocessed, reused, or produced in the
United States cannot be acquired as and

when needed in a satisfactory quality
and sufficient quantity at U.S. market
prices. (See the requirement in 205.301
for synopsis within 7 days after contract
award when using this exception.)

* * * * *

[FR Doc. 2011-6235 Filed 3—-16-11; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 225 and 252
RIN 0750-AH18

Defense Federal Acquisition
Regulation Supplement; Repeal of
Restriction on Ballistic Missile Defense
Research, Development, Test, and
Evaluation (DFARS Case 2011-D026)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule to
implement section 222 of the National
Defense Authorization Act for Fiscal
Year 2011 (Pub. L. 111-383). Section
222 repeals the restriction on purchase
of Ballistic Missile Defense research,
development, test, and evaluation from
foreign sources.

DATES: Effective date: March 17, 2011.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP/DARS Room 3B855, 3060 Defense
Pentagon, Washington, DC 20301-3060.
Telephone 703-602-0328; facsimile
703-602-0350.

SUPPLEMENTARY INFORMATION:

I. Background

This final rule amends DFARS
subpart 225.70 by deleting section
225.7016 and the associated clause at
DFARS 252.225-7018, because section
222 of the National Defense
Authorization Act for Fiscal Year 2011
(Pub. L. 111-383) repealed the
restriction from foreign sources of
acquisition of Ballistic Missile Defense
research, development, test, and
evaluation that was required by section
222 of the DoD Authorization Act for
Fiscal Years 1988 and 1989.

II. Executive Order 12866

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993. This rule is not
considered a major rule under 5 U.S.C.
804.
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II1. Executive Order 13563

In accordance with Executive Order
13563, Improving Regulation and
Regulatory Review, dated January 18,
2011, DoD has determined that this rule
is not excessively burdensome to the
public, and is consistent with section
222 of the National Defense
Authorization Act for Fiscal Year 2011.

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act does
not apply to this rule because a final
regulatory flexibility analysis is only
required for final rules that were
previously published for public
comment, and for which an initial
regulatory flexibility analysis was
prepared (5 U.S.C. 604).

This final rule does not constitute a
significant FAR revision as defined at
FAR 1.501-1 because this rule will not
have a significant cost or administrative
impact on contractors or offerors, or a
significant effect beyond the internal
operating procedures of the
Government. Therefore, publication for
public comment under 41 U.S.C. 1707 is
not required.

V. Paperwork Reduction Act

This rule modifies an existing
information collection by removing the
requirement for an offeror to represent
whether it is or is not a United States
firm by completing the clause at DFARS
252.225-7018. Deletion of this
requirement reduces the total approved
hours for the collection under OMB
Control Number 07040229, “Defense
Federal Acquisition Regulation
Supplement Part 225, Foreign
Acquisition, and Related Clauses” from
57,140 to 57,135. A change request has
been submitted to OMB.

List of Subjects in 48 CFR Parts 225 and
252

Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR parts 225 and 252
are amended as follows:

m 1. The authority citation for 48 CFR
parts 225 and 252 continues to read as
follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 225—FOREIGN ACQUISITION
225.7016 through 225.7016-4 [Removed]

m 2. Sections 225.7016 through
225.7016—4 are removed.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.225-7018 [Removed and reserved]

m 3. Section 252.225-7018 is removed
and reserved.

[FR Doc. 2011-6234 Filed 3-16-11; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 246 and 252
RIN 0750-AG73

Defense Federal Acquisition
Regulation Supplement; Safety of
Facilities, Infrastructure, and
Equipment for Military Operations
(DFARS Case 2009-D029)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is adopting as final,
without change, an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement section 807 of
the National Defense Authorization Act
for Fiscal Year 2010. Section 807
requires that facilities, infrastructure,
and equipment that are intended for use
by military or civilian personnel of the
Department of Defense (DoD), in current
or future military operations, should be
inspected for safety and habitability
prior to use, and that such facilities
should be brought into compliance with
generally accepted standards for the
safety and health of personnel to the
maximum extent practicable consistent
with the requirements of military
operations and the best interests of DoD
to minimize the safety and health risk
posed to such personnel.

DATES: Effective date: March 17, 2011.
FOR FURTHER INFORMATION CONTACT: Ms.
Clare Zebrowski, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), 3060 Defense Pentagon,
Room 3B855, Washington, DC 20301—
3060. Telephone 703-602—0289;
facsimile 703—-602—0350. Please cite
DFARS Case 2009-D029.

SUPPLEMENTARY INFORMATION:
I. Background

DoD published an interim rule at 75
FR 66683 on October 29, 2010, to
implement section 807 of the National
Defense Authorization Act for Fiscal

Year 2010 (Pub. L. 111-84), which was
signed on October 28, 2009. Section 807
requires that—

¢ Each contract, including task or
delivery orders, entered into for the
construction, installation, repair,
maintenance, or operation of facilities,
infrastructure, and equipment for use by
DoD military or civilian personnel
should be inspected for safety and
habitability prior to use to minimize the
safety and health risk posed to such
personnel;

e The term “generally accepted
standards” shall be defined with respect
to fire protection, structural integrity,
electrical systems, plumbing, water
treatment, waste disposal, and
telecommunications networks for the
purposes of this section; and

e Exceptions and limitations shall be
provided as may be needed to ensure
that this section can be implemented in
a manner that is consistent with the
requirements of military operations and
the best interests of the Department of
Defense.

There were no comments submitted
on the interim rule.

II. Executive Order 12866

This rule is a significant regulatory
action and, therefore, was subject to
review under section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

II1. Executive Order 13563

In accordance with Executive Order
13563, Improving Regulation and
Regulatory Review, dated January 18,
2011, DoD has determined that this rule
is not excessively burdensome to the
public. It is consistent with DoD’s
requirement to ensure the safety and
health of its military and civilian
personnel to the maximum extent
practicable.

IV. Regulatory Flexibility Act

DoD has prepared a final regulatory
flexibility analysis consistent with 5
U.S.C. 604. A copy of the analysis may
be obtained from the point of contact
specified herein. The analysis is
summarized as follows:

The rule affects contractors with
contracts, including task and delivery
orders, in support of current and future
military operations for construction,
installation, repair, maintenance, or
operation of facilities. This includes
contracts for facilities, infrastructure,
and equipment configured for
occupancy, including but not limited to,
existing host nation facilities, new
construction, and relocatable buildings.
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Contracts will require compliance
with the Unified Facilities Criteria
(UFC) 1-200-01 to meet generally
accepted standards for fire protection,
structural integrity, electrical systems,
plumbing, water treatment, waste
disposal, and telecommunications
networks. Facilities, infrastructure, and
equipment shall be inspected prior to
use to ensure safety and habitability.

Military operations affected by this
rule are those outside the United States,
Guam, Puerto Rico, and the Virgin
Islands.

Contract support for recent military
operations has been provided primarily
by the Department of Army’s LOGCAP
contracts, which were awarded to large
businesses. There are high costs
associated with a company being able to
perform in the geographic regions where

most military operations are currently
taking place. This makes it unlikely that
a small business could afford to sustain
the infrastructure required to perform
these types of services in locations such
as Iraq and Afghanistan. Small business
preferential programs under FAR part
19 may not apply to these contracts as
they only apply to contracts placed in
the United States or its outlying areas.
DoD invited comments when the
interim rule was published on October
29, 2010 (75 FR 66683). No comments
were received. Based on the above
factors, the number of small business
firms to which the rule would apply is
expected to be minimal.

V. Paperwork Reduction Act

The rule does not impose additional
information collection requirements that
require the approval of the Office of

Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 246 and
252

Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

Accordingly, the interim rule
amending 48 CFR parts 246 and 252,
which was published at 75 FR 66683 on
October 29, 2010, is adopted as a final
rule without change.

[FR Doc. 2011-6232 Filed 3—-16—11; 8:45 am]
BILLING CODE 5001-08-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 21, 119, 121, 125, 135,
141, 142, and 145

[Docket No. FAA-2009-0671; Notice No. 09—
06A]

RIN 2120-AJ15
Safety Management System;
Withdrawal

AGENCY: Federal Aviation
Administration (FAA), DOT
ACTION: Advance notice of proposed
rulemaking (ANPRM); withdrawal.

SUMMARY: The FAA is withdrawing a
previously published advance notice of
proposed rulemaking (ANPRM) that
solicited public comment on a potential
rulemaking requiring certain 14 Code of
Federal Regulations (CFR) part 21, 119,
121, 125 135, 141, 142, and 145
certificate holders, product
manufacturers, applicants, and
employers (“product/service providers”)
to develop a Safety Management System
(SMS). The FAA is withdrawing the
ANPRM because we have issued a
notice of proposed rulemaking that
would require certificate holders
operating under 14 CFR part 121 to
develop and implement an SMS. The
FAA may initiate additional rulemaking
in the future to consider SMS for other
product/service providers.

DATES: The advance notice of proposed
rulemaking (ANPRM) published on July
23, 2009 (74 FR 36414) is withdrawn as
of March 17, 2011.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Scott Van Buren, Chief
System Engineer for Aviation Safety,
Office of Accident Investigation and
Prevention (AVP), Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 494-8417; facsimile:
(202) 267-3992; e-mail:
scott.vanburen@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

On July 23, 2009, the FAA published
an advance notice of proposed
rulemaking (ANPRM) (Notice No. 09—
06, 74 FR 36414). The ANPRM solicited
public comment on the appropriate
scope and applicability of a potential
rulemaking that would require air
carriers, aircraft design and
manufacturing organizations, and
maintenance repair stations to develop
an SMS that would provide the
organization’s management with a set of
robust decision-making tools to use to
improve safety. The FAA received 89
comments in response to the ANPRM.
The comment period closed on October
21, 2009.

The Airline Safety and Federal
Aviation Extension Act of 2010 (Pub. L.
111-216) directed the FAA to issue an
NPRM within 90 days of enactment of
the Act, and a final rule by July 30,
2012. The Act requires the FAA to
develop and implement an SMS for all
part 121 air carriers. The NPRM was
published on November 5, 2010 (75 FR
68224).

The FAA also chartered the Safety
Management System Aviation
Rulemaking Committee (ARC) (Order
No. 1110.152; February 12, 2009) to
solicit recommendations from industry
experts on the issue of SMS, including
the ANPRM. On March 31, 2010, the
ARC submitted its report to the FAA.

As aresult of the legislative mandate
to issue a final rule implementing Safety
Management Systems for part 121 air
carriers by July 2012, the FAA has
decided not to immediately address
SMS for other product/service
providers. The SMS ARC will complete
its task with submittal of comments on
the part 121 SMS rulemaking by the
close of comment date, March 7, 2011.
Further tasks of this ARC are not
anticipated. However, the FAA
reiterates its commitment to SMS and
may decide to establish other advisory
committees or industry panels in the
future to provide recommendations that
may lead to SMS rulemaking for other
product/service providers.

A copy of the Committee report, the
NPRM and comments received thus far
can be found in the docket for this
rulemaking.

Reason for Withdrawal

The FAA is withdrawing Notice No.
09-06 to redirect its resources to

complete the SMS for part 121 final rule
by the 24 month deadline of July 30,
2012. Although the NPRM is limited to
part 121 operators, the general
requirements in our proposed part 5
were designed so in the future, they
could be adapted and applied to other
FAA-regulated entities, such as part 135
operators, part 145 repair stations, and
part 21 aircraft design and
manufacturing organizations. The FAA
is committed to developing SMS where
it will improve safety of aviation and
aviation related activities.

Conclusion

Withdrawal of Notice No. 09—-06 does
not preclude the FAA from issuing
another proposal on this subject in the
future nor does it commit the agency to
any future course of action. The public
will be provided the opportunity for
public comment on any future
rulemaking through the notice and
comment process. Therefore, the FAA
withdraws Notice No. 09—06, published
at 74 FR 36414 on July 23, 2009.

Issued in Washington, DC, on March 11,
2011.

Margaret Gilligan,

Associate Administrator for Aviation Safety.
[FR Doc. 20116255 Filed 3-16-11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 223
RIN 1510-AB27

Surety Companies Doing Business
With the United States

AGENCY: Financial Management Service,
Fiscal Service, Treasury.

ACTION: Notice of proposed rulemaking
with request for comment.

SUMMARY: The Department of the
Treasury, Financial Management
Service (Treasury), administers the
Federal corporate surety program.
Treasury issues certificates of authority
to qualified sureties to underwrite and
reinsure Federal bond obligations. We
are proposing to amend our regulation
to clarify the circumstances when an
agency bond-approving official can
decline to accept a bond underwritten
by a Treasury-certified surety. We are
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also proposing to amend the procedures
to be used by Treasury in adjudicating
any complaint received from an agency
requesting that a surety’s certificate be
revoked for failure to satisfy an
administratively final bond obligation
due the agency.

DATES: Comments on the proposed rule
must be received by May 16, 2011.
ADDRESSES: The Financial Management
Service participates in the U.S.
government’s eRulemaking Initiative by
publishing rulemaking information on
http://www.regulations.gov.
Regulations.gov offers the public the
ability to comment on, search, and view
publicly available rulemaking materials,
including comments received on rules.

Comments on this rule, identified by
docket FISCAL-FMS-2010-0001,
should only be submitted using the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions on the Web site for
submitting comments.

e Mail: Rose Miller, Manager, Surety
Bond Branch, Financial Management
Service, 3700 East-West Highway, Room
6F01, Hyattsville, MD 20782.

The fax and e-mail methods of
submitting comments on rules to FMS
have been retired.

Instructions: All submissions received
must include the agency name
(“Financial Management Service”) and
docket number FISCAL-FMS-2010-
0001 for this rulemaking. In general,
comments will be published on
Regulations.gov without change,
including any business or personal
information provided. Comments
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure. Do not enclose any
information in your comment or
supporting materials that you consider
confidential or inappropriate for public
disclosure.

FOR FURTHER INFORMATION CONTACT: Rose
Miller, Manager, Surety Bond Branch,
Financial Management Service, at (202)
874—-6850 or rose.miller@fms.treas.gov,
or James J. Regan, Senior Counsel,
Financial Management Service, at (202)
874-6680 or james.regan@fms.treas.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Treasury is responsible for
administering the corporate Federal
surety bond program under the
authority of 31 U.S.C. 9304-9308 and 31
CFR part 223 (part 223). Congress
delegated to Treasury the discretion to
issue a certificate if Treasury decides
the surety’s articles of incorporation

authorize it to engage in the business of
surety, the corporation has the requisite
paid-up capital, cash, or equivalent
assets, and the corporation is able to
carry out its contracts. Treasury
evaluates the qualifications of sureties
to write Federal bonds and issues
certificates of authority to those sureties
that meet the specified corporate and
financial standards. Treasury publishes
the list of certified sureties in
Department Circular 570 which is
available online at http://
www.fms.treas.gov/c570. Federal bond-
approving officials consult and rely on
this list whenever a corporate surety
bond is presented to an agency because
bonds underwritten by Treasury-
certified sureties satisfy bonding
requirements, provided such bonds are
accepted by agency bond-approving
officials.

Treasury finds it necessary to clarify
the circumstances under which a
Federal agency bond-approving official
can decline to accept a bond
underwritten by a Treasury-certified
surety. Federal agencies have sometimes
continued to accept bonds from a
certified surety, even when the surety
owes the agency an administratively
final bond obligation, believing that
Treasury certification mandates such
acceptance in all cases. This is not the
case.

The proposed rule would clarify that
Treasury certification does not insulate
a surety from the requirement to satisfy
administratively final bond obligations
in order to ensure that its bonds will be
accepted by agencies in all cases.
Specifically, under the proposed rule,
an agency bond-approving official
would have the discretion to decline to
accept bonds underwritten by a
Treasury-certified surety for cause, such
as when the surety owes the agency an
unpaid or unsatisfied bond obligation
that is administratively final under
agency procedures. This discretion is
not without limit. Before declining to
accept bonds from a Treasury-certified
surety, an agency must provide the
surety advance written notice stating: (i)
The intention of the agency to decline
bonds underwritten by the surety, (ii)
the reasons for or cause of the proposed
non-acceptance of such bonds, (iii) the
opportunity for the surety to rebut the
stated reasons or cause, and (iv) the
surety’s opportunity to cure the stated
reasons or cause. Under the proposed
rule, the agency may decline the bonds
underwritten by the certified surety if,
after consideration of any submission by
the surety, the agency issues a written
determination that the bonds should be
declined. The agency is required to
articulate standards for exercising its

discretion to decline bonds from
Treasury-certified sureties in an agency
rule or regulation prior to declining any
bonds in specific cases.

The proposed rule is consistent with
the general and permanent surety laws
that were enacted by Congress and later
codified, without substantive change, as
31 U.S.C. 9304(b). The surety statutory
framework is derived from public laws
enacted in 1894 and 1910. The Act of
August 13, 1894, 28 Stat. 279, as
amended by The Act of March 23, 1910,
36 Stat. 241, provided that a bond
underwritten by a Treasury-certified
surety satisfied bonding requirements
“Provided, That such recognizance,
stipulation, bond, or undertaking be
approved by the head of department,
court, judge, officer, board, or body
executive, legislative, or judicial
required to approve or accept the same.”
This proviso conditioned acceptance of
a bond on the approval by an agency.
This language was first codified in 1925
as 6 U.S.C. 6, and codified again in 1982
as 31 U.S.C. 9304(b), without
substantive change. See, e.g., The Code
of the Laws of the United States of
America, December 7, 1925, Preface
Statement (The codification is the
official restatement of the general and
permanent laws of the United States,
and under the codification “No new law
is enacted and no law repealed”); Public
Law 97-258 (1982), 96 Stat. 877, 1047
(Codification enacted “without
substantive change”).

Federal courts have affirmed that
Section 9304(b), and its predecessor
derivations, afford agency bond-
approving officials discretion to decline
the acceptance of a bond underwritten
by a Treasury-certified surety,
consistent with the due process
standards articulated in the proposed
rule. See Concord Casualty & Surety Co.
v. United States, 69 F.2d 78, 81 (2d Cir.
1934)(The bond-approval official’s
approval of a bond underwritten by a
Treasury-certified surety “is not
mandatory” but calls for the exercise of
wise discretion); American Druggists
Ins. Co. v. Bogart, 707 F.2d 1229, 1233
(11th Cir. 1983)(“The surety’s approval
by the Secretary of the Treasury * * *
does not preclude the district court from
exercising its discretion to approve only
those [bail] bonds which it feels
confident will result in the defendant’s
presence at trial” and “Section 9304(b)
impliedly authorizes this discretion in
its provision that ‘each surety bond
shall be approved by the official of the
Government required to approve or
accept the bond.””).

The proposed text is also consistent
with 31 U.S.C. 9305(d)(3) which
authorizes Treasury to require
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additional security in circumstances
when the surety is no longer sufficient.
Specifically, Treasury believes the
discretion afforded to agency bond-
approving officials under the proposed
text is appropriate because a surety that
has not paid an administratively final
bond obligation to an agency, even after
due process has been afforded, is no
longer providing sufficient security vis-
a-vis the agency.

The proposed rule is necessary to
better facilitate the prompt resolution of
bond disputes between Federal agencies
and sureties. Under the current rule, the
status of Treasury certification has had
the unintended consequence of
inhibiting the proper adherence to
agency administrative processes in bond
dispute matters. In practice, this has
negatively impacted the ability to
resolve administratively final bond
obligation disputes at the agency level.
In a limited number of cases, sureties
appear to have simply ignored agency
final decisions for extended periods of
time. While these cases are anomalous
and rare, they represent an unwelcome
burden on the Treasury and the public
fisc because the administratively final
bond obligations at issue were not paid,
or resolved, promptly.

Thus, the proposed rule would clarify
that agencies have two options when
experiencing surety performance and
collection problems. First, an agency
owed an administratively final bond
obligation by a certified surety has the
discretion to decline acceptance of
additional bonds underwritten by such
surety, provided the due process
standards articulated in the rule are
satisfied. Second, an agency owed an
administratively final bond obligation
by a certified surety can submit a
complaint to Treasury requesting that
the surety’s certificate be revoked.

With regard to this second option, the
proposed rule would clarify the
procedures and standard of review that
will be used by Treasury to adjudicate
any complaint submitted by an agency
to Treasury requesting that a surety’s
certificate be revoked for failure to
satisfy an administratively final bond
obligation. Under the proposed rule,
Treasury will not conduct a de novo
review of the administratively final
agency determination that a bond
obligation is past due because
substantive agency bond obligation
determinations are based, in large part,
on the interpretation and application of
laws that the agency, rather than
Treasury, has been tasked by Congress
with administering. Treasury will not
substitute its judgment for that of the
agency in determining whether a bond
obligation is owed under agency

authorities. Rather, in considering
whether the surety’s certificate should
be revoked, Treasury will review
whether the agency’s administratively
final decision (that the surety owes a
past-due bond obligation) was
reasonable, based on a consideration of
relevant factors, and did not involve a
clear error of judgment.

To the extent that a surety requests
Treasury to conduct an informal hearing
before reaching its decision on whether
the surety’s certificate should be
revoked, the proposed rule clarifies that
the formal adjudication standards under
the Administrative Procedures Act, 5
U.S.C. 554, 556, and 557, do not apply
to the conduct of such an informal
hearing. This is appropriate because
Treasury’s surety statutes, 31 U.S.C.
9304-9308, do not require a formal
adjudication to be determined on the
record after an opportunity for a
hearing. See, e.g., 5 U.S.C. 554(a)(formal
adjudication procedures only apply in
cases “required by statute to be
determined on the record after an
opportunity for an agency hearing”).
Moreover, a surety’s property interest in
its certificate is narrow. American
Druggists Ins. Co. v. Bogart, 707 F.2d
1229, 1235 (11th Cir. 1983)(“The scope
of the surety’s protected interest arising
from the federal regulatory scheme is
indeed narrow.”). Given this narrow
interest, the opportunity for a surety to
request an informal hearing under the
standards articulated in the proposed
rule is consistent with due process
requirements that the surety be given an
opportunity to be heard “at a meaningful
time and in a meaningful manner.” See,
e.g., Matthews v. Eldridge, 424 U.S. 319,
333 (1976)(Fundamental due process
satisfied if the individual is given an
opportunity to be heard “at a meaningful
time and in a meaningful manner”).

In addition, Treasury is proposing to
make certain technical amendments to
part 223 to update statutory citations
and to provide current Treasury point of
contact information.

II. Section-by-Section Analysis

Section 223.1

We are proposing to amend § 223.1 by
stating, in plain language, that part 223
governs the issuance and revocation of
certificates of authority of surety
companies to do business with the
United States as sureties on, or
reinsurers of, Federal surety bond
obligations, and the acceptance of such
obligations. The proposed rule deletes
archaic language and clarifies that the
U.S. Department of the Treasury,
Financial Management Service
(Treasury), acts on behalf of the

Secretary of the Treasury in performing
these duties.

Section 223.2

We are proposing to amend § 223.2 to
clarify that applications for certificates
of authority should be submitted to
Treasury at the location, and in the
manner, specified online at http://
www.fms.treas.gov/c570, as amended
from time to time.

Section 223.3

Section 223.3(a) establishes the
requirements that must be met by an
applicant company in order to be issued
a certificate of authority by Treasury.
Proposed § 223.3(a) restates such
requirements in plain language. In
addition, the proposed regulation
clarifies that any certificate issued by
Treasury is expressly subject to the
continuing compliance by the surety
with all statutory requirements and the
other conditions referenced in this part.

Section 223.4

Section 223.4 provides that no
company will be issued a certificate of
authority by Treasury unless it
maintains on deposit with the insurance
commissioner of the State in which it is
incorporated, or other specified State
official, legal investments having a
current market value of not less than
$100,000, for the protection of
claimants, including the surety’s
policyholders in the United States.
Proposed §223.4 would add a sentence
requiring a company to submit to
Treasury with its initial application for
a certificate of authority, and annually
thereafter, a written statement signed by
the State official attesting to the current
market value of the deposit (not less
than $100,000) and that the legal
investments remain on deposit with the
State.

Section 223.8

Section 223.8 requires Treasury-
certified sureties to file annual and
quarterly financial reports to Treasury
for review. Proposed § 223.8(a) updates
the specified Treasury official to whom
these reports should be submitted.

Section 223.9

Section 223.9 establishes the criteria
by which Treasury values the assets and
liabilities of a company for certificate of
authority purposes. Section 223.9
provides that Treasury will allow credit
for reinsurance in all classes of risk if
the reinsuring company holds a
certificate of authority from Treasury, or
has been recognized as an admitted
reinsurer by Treasury. Proposed § 223.9
clarifies that this credit for reinsurance
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will be allowed only if the reinsurer is
in continuing compliance with all
certificate of authority requirements.

Section 223.11

Section 223.11(b) provides that a
surety can underwrite a Federal bond in
excess of its underwriting limitation if
the excess amount is reinsured by a
company holding a certificate of
authority issued by Treasury, provided
the specified reinsurance requirements
are met. Proposed § 223.11(b) clarifies
that the requisite reinsurance bond
forms are available on the General
Services Administration Web site at
http://www.gsa.gov.

Section 223.12

Section 223.12 establishes the
application requirements and standards
for a company to be recognized by
Treasury as an admitted reinsurer
(except on excess risks running to the
United States) for surety companies
doing business with the United States.
When a Treasury-certified surety cedes
non-Federal risks to an admitted
reinsurer, Treasury will credit the surety
for the ceded reinsurance when valuing
its assets and liabilities, provided
applicable requirements are met.
Proposed § 223.12 updates the specified
Treasury official to whom applications
and reports pertaining to admitted
reinsurer status should be submitted.

Section 223.16

Proposed § 223.16, List of certificate
holding companies, adds a new fourth
sentence to this subpart providing:
“Bonds underwritten by certified
companies on the Department Circular
No. 570 list may be presented to an
agency bond-approving official for
acceptance.” Proposed §223.16 adds a
final sentence to this subpart providing:
“Selection of a particular qualified
company from among all companies
holding certificates of authority is
discretionary with the principal
required to furnish the bond, but the
acceptance of a bond by an agency
bond-approving official is subject to
§223.17.

This proposed text clarifies that
Treasury-certified sureties have the
opportunity to present their bonds to an
agency bond-approving official for
acceptance, but that the actual
acceptance of a bond by an agency
bond-approving official is subject to
proposed §223.17.

Section 223.17

Proposed §223.17, Acceptance and
non-acceptance of bonds, clarifies that
every surety holding a Treasury-issued
certificate of authority has the

opportunity to present its bonds to an
agency bond-approving official for
acceptance, and that such bond-
approving official may accept such
proffered bonds in all cases. It also
clarifies, however, that an agency bond-
approving official has the discretion to
decline bonds underwritten by a
Treasury-certified surety for cause,
provided the specified due process
protections are satisfied. The agency is
required to articulate standards for
exercising its discretion not to accept
bonds from Treasury-certified sureties
in an agency rule or regulation prior to
declining any bonds in specific cases.
Existing agency rules or regulations that
substantially comply with, or that are
consistent with, the requirement to
articulate standards in advance meet the
requirements of this paragraph.

Under proposed § 223.17, for cause is
primarily defined to mean that a surety
has not paid or satisfied an
administratively final bond obligation
due the agency. The articulation of this
primary definition is not intended to
preclude an agency from articulating
additional “for cause” reasons, provided
such reasons are defined in an agency
rule or regulation in advance, and such
additional reasons are otherwise
consistent with an agency’s own
authorities. See, e.g., 27 CFR 25.101
(Existing Treasury Tax and Trade
Bureau (TTTB) regulation authorizing
rejection of a bond for substantive
reason consistent with that agency’s
mission; under § 25.101, TTTB can
disapprove a bond if the surety has been
convicted of any fraudulent
noncompliance with any provision of
law of the United States related to
internal revenue or customs taxation of
distilled spirits, wines, or beer).

The authority of an agency to decline
the acceptance of bonds “for cause”
under this proposed paragraph would
not apply when the for cause basis, e.g.,
the obligation of the surety to satisfy
administratively final bond obligations
owed the agency, has been stayed or
enjoined by a court of competent
jurisdiction.

Section 223.18

Proposed § 223.18, Revocation,
clarifies that revocation of a surety’s
certificate of authority by Treasury can
occur in two ways. First, Treasury can
initiate a revocation proceeding on its
own initiative under proposed § 223.19,
Treasury initiated revocation
proceedings, when it has reason to
believe that a surety is not complying
with 31 U.S.C. 9304-9308 and/or the
regulations under part 223. Second,
Treasury can initiate a revocation
proceeding under proposed § 223.20,

Revocation proceedings initiated by
Treasury upon receipt of an agency
complaint, upon receipt of a complaint
from an agency that a surety has not
satisfied an administratively final bond
obligation.

Section 223.19

Proposed § 223.19, Treasury initiated
revocation proceedings, outlines the
process by which Treasury initiates
proceedings on its own accord to revoke
a surety’s certificate of authority for
failure to meet the requirements of 31
U.S.C. 9304-9308 and/or part 223.
These proceedings can be initiated due
to a failure to meet financial strength
requirements or any other requirement.

Section 223.20

Proposed § 223.20, Revocation
proceedings initiated by Treasury upon
receipt of an agency complaint, specifies
the process for an agency to submit a
complaint to Treasury requesting that a
certified surety’s certificate of authority
be revoked for failure to satisfy an
administratively final bond obligation.
Proposed § 223.20 affords the surety the
opportunity to demonstrate its
qualifications to retain its certificate,
establishes the roles of the Treasury
Reviewing Official and the Treasury
Deciding Official in the adjudicative
process, and establishes the standard of
review to be used by the Reviewing and
Deciding Officials in reaching a
decision.

The Treasury Reviewing and Deciding
Officials will not conduct a de novo
review of the agency’s administratively
final determination that a bond
obligation is past due because
substantive agency bond obligation
determinations are based, in large part,
on the interpretation and application of
laws that the complaining agency, rather
than Treasury, has been tasked by
Congress with administering. The
Treasury Reviewing and Deciding
Officials will not substitute their
judgment for that of the agency. Rather,
in reviewing whether revocation is
justified, Treasury will consider
whether the agency’s final decision (that
the surety owes a past-due bond
obligation) was reasonable, based on a
consideration of relevant factors, and
did not involve a clear error of
judgment.

As a general rule, proposed § 223.20
anticipates that Treasury will adjudicate
agency complaints without an informal
oral hearing. Proposed § 223.20(c)
ensures that the surety is afforded a fair
opportunity to demonstrate, in writing,
its qualifications to retain its certificate
before a decision is reached.
Nevertheless, in the event a surety



14596

Federal Register/Vol. 76, No. 52/Thursday, March 17, 2011/Proposed Rules

believes the opportunity to make known
its views is inadequate, it may request
that Treasury convene an informal
hearing before reaching a decision
under the timeframes established in the
proposed rule. Proposed § 223.20(h)
specifies the procedures under which
such an informal hearing would be
conducted.

In the event that the Treasury
Deciding Official sustains the agency’s
complaint and makes a decision that the
surety’s certificate should be revoked,
proposed § 223.20 clarifies that a surety
will be afforded an opportunity to cure
the noncompliance to avoid
decertification, unless its
noncompliance is “willful.” Proposed
§ 223.20(g) articulates the scope and
application of the willful exception to
the cure opportunity.

Section 223.21

Proposed § 223.21, Reinstatement,
provides that a surety whose certificate
of authority has been revoked, or not
renewed, by Treasury can apply for
reissuance of a certificate of authority
after one year. Among other things, such
a surety must demonstrate as a
condition of reinstatement that the basis
for the non-renewal or revocation of its
certificate has been eliminated. Under
proposed § 223.21 the determination of
whether the basis for the non-renewal or
revocation has been eliminated or
effectively cured will be made by
Treasury in its discretion.

DERIVATION CHART FOR REVISED

PART 223
Old section New section

— 223.17
223.17 223.18

— 223.19
223.18 223.20
223.19 223.20
223.20 223.20
223.21 223.21
223.22 223.22

III. Procedural Analyses

Request for Comment on Plain Language

Executive Order 12866 requires each
agency in the Executive branch to write
regulations that are simple and easy to
understand. We invite comment on how
to make the proposed rule clearer. For
example, you may wish to discuss: (1)
Whether we have organized the material
to suit your needs; (2) whether the
requirements of the rules are clear; or (3)
whether there is something else we
could do to make these rules easier to
understand.

Regulatory Planning and Review

The proposed rule does not meet the
criteria for a “significant regulatory
action” as defined in Executive Order
12866. Therefore, the regulatory review
procedures contained therein do not

apply.
Regulatory Flexibility Act Analysis

It is hereby certified that the proposed
rule will not have a significant
economic impact on a substantial
number of small entities. Treasury-
certified sureties already have an
existing obligation to make payment on
bond obligations to ensure acceptance of
their bonds by agency bond-approving
officials under 31 U.S.C. 9304(b). The
proposed rule merely codifies this
existing obligation in the regulation and
clarifies that Federal agencies can
decline to accept bonds underwritten by
Treasury-certified sureties in limited
circumstances, primarily when the
surety owes the agency an
administratively final bond obligation.
In addition, Treasury-certified sureties
have an existing obligation to make
payment on bond obligations or be
subject to Treasury certificate revocation
proceedings. The proposed rule merely
clarifies the procedures and standard of
review that will be used by Treasury in
adjudicating revocation complaints
submitted by agencies. Payment
disputes involving Treasury-certified
sureties are anomalous and rare. The
proposed rule will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) is not required.

Unfunded Mandates Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532 (Unfunded Mandates Act),
requires that the agency prepare a
budgetary impact statement before
promulgating any rule likely to result in
a Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
the agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating the
rule. We have determined that the
proposed rule will not result in
expenditures by State, local, and tribal
governments, or by the private sector, of
$100 million or more in any one year.
Accordingly, we have not prepared a
budgetary impact statement or

specifically addressed any regulatory
alternatives.

List of Subjects in 31 CFR Part 223

Administrative practice and
procedure, Surety bonds.

For the reasons set out in the
preamble, we propose to amend 31 CFR
part 223 as set forth below:

PART 223—SURETY COMPANIES
DOING BUSINESS WITH THE UNITED
STATES

1. Revise the authority citation for
part 223 to read as follows:

Authority: 5 U.S.C. 301; 31 U.S.C. 9304—
9308.

2. Revise §223.1 to read as follows:

§223.1 Certificate of authority.

The regulations in this part will
govern the issuance by the Secretary of
the Treasury, acting through the U.S.
Department of the Treasury, Financial
Management Service (Treasury), of
certificates of authority to bonding
companies to do business with the
United States as sureties on, or
reinsurers of, Federal surety bonds
(hereinafter “bonds” or “obligations™)
under the authority of 31 U.S.C. 9304—
9308 and this part, and the acceptance
of such obligations. The regulations in
this part also govern the revocation of
certificates.

3. Revise §223.2 to read as follows:

§223.2 Application for certificate of
authority.

Every company wishing to apply for
a certificate of authority shall submit an
application to the Financial
Management Service, U.S. Department
of the Treasury, ¢/o Surety Bond
Branch, to the location, and in the
manner, specified online at http://
www.fms.treas./c570, as amended from
time to time. In accordance with 31
U.S.C. 9305(a), the data will include a
copy of the applicant’s charter or
articles of incorporation and a
statement, signed and sworn to by its
president and secretary, showing its
assets and liabilities. A fee shall be
transmitted with the application in
accordance with the provisions of
§ 223.22(a)(i).

4.In §223.3, revise paragraph (a) to
read as follows:

§223.3 Issuance of certificates of
authority.

(a)(1) A company submitting an
application to be issued a certificate of
authority by Treasury to underwrite and
reinsure Federal surety bonds must
include all required data and
information, as determined by Treasury
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in its discretion, for the application to
be complete and ready for review. Upon
receipt of a complete application,
Treasury will evaluate the submission to
determine whether the applicant
company:

(i) Is duly authorized under its charter
or articles of incorporation to conduct
the business referenced under 31 U.S.C.
9304(a)(2);

(ii) Has paid-up capital of at least
$250,000 in cash or its equivalent;

(iii) Is solvent and financially and
otherwise qualified to conduct the
business referenced under 31 U.S.C.
9304(a)(2); and

(iv) Is able and willing to carry out its
contracts. In making the determination
whether a company meets these
requirements, Treasury will evaluate the
application as a whole, the required
financial statement(s) submitted by the
company, the company’s charter or
articles of incorporation, the past
history of the company, and any further
evidence or information that Treasury
may require the company to submit (at
the company’s expense).

(2) If Treasury determines, in its
discretion, that the applicant company
meets all of these requirements,
Treasury will issue a certificate of
authority to the company authorizing it
to underwrite and reinsure Federal
bonds. The certificate of authority will
be effective for a term that expires on
the last day of the next June. All such
statutory requirements and regulatory
requirements under this part are
continuing obligations, and any
certificate is issued expressly subject to
continuing compliance with such
requirements. The certificate of
authority will be renewed annually on
the first day of July, provided the
company remains qualified under the
law, the regulations in this part, and
other pertinent Treasury requirements,
and the company submits the fee
required under § 223.22 by March 1st of
each year to the address and/or account
specified by Treasury.

* * * * *

5.In § 223.4, add a sentence to the
end of the section to read as follows:

§223.4 Deposits.

* * * The company shall submit to
Treasury with its initial application for
a certificate of authority, and annually
thereafter, a written statement signed by
such State official attesting to the
current market value of the deposit (not
less than $100,000) and that the legal
investments remain on deposit with the
State under the terms specified.

6. In § 223.8, revise paragraph (a) to
read as follows:

§223.8 Financial reports.

(a) Every such company will be
required to file with the Assistant
Commissioner, Management, or
incumbent Treasury executive, on or
before the last day of January of each
year, a statement of its financial
condition made up as of the close of the
preceding calendar year upon the
annual statement blank adopted by the
National Association of Insurance
Commissioners, signed and sworn to by
its president and secretary. On or before
the last days of April, July and October
of each year, every such company shall
file a financial statement with the
Assistant Commissioner, Management,
or incumbent Treasury executive as of
the last day of the preceding month. A
form is prescribed by the Treasury for
this purpose. The quarterly statement
form of the National Association of
Insurance Commissioners when
modified to conform to the Treasury’s
requirements, may be substituted for the
Treasury’s form. The quarterly
statement will be signed and sworn to
by the company’s president and
secretary or their authorized designees.
* * * * *

7.In §223.9, revise the last sentence
to read as follows:

§223.9 Valuation of assets and liabilities.

* * * Credit will be allowed for
reinsurance in all classes of risks if the
reinsuring company holds a certificate
of authority from the Secretary of the
Treasury, provided such reinsuring
company is in continuing compliance
with all certificate of authority
requirements, or has been recognized as
an admitted reinsurer in accord with
§223.12.

8.In §223.11, revise paragraph (b)(1)
to read as follows:

§223.11 Limitation of risk: Protective
methods.
* * * * *

(b) Reinsurance. (1) In respect to
bonds running to the United States,
liability in excess of the underwriting
limitation shall be reinsured within 45
days from the date of execution and
delivery of the bond with one or more
companies holding a certificate of
authority from the Secretary of the
Treasury. Such reinsurance shall not be
in excess of the underwriting limitation
of the reinsuring company. Where
reinsurance is contemplated, Federal
agencies may accept a bond from the
direct writing company in satisfaction of
the total bond requirement even though
it may exceed the direct writing
company’s underwriting limitation.
Within the 45 day period, the direct
writing company shall furnish to the

Federal agency any necessary
reinsurance agreements. However, a
Federal agency may, at its discretion,
require that reinsurance be obtained
within a lesser period than 45 days, and
may require completely executed
reinsurance agreements to be provided
before making a final determination that
any bond is acceptable. Reinsurance
may protect bonds required to be
furnished to the United States by the
Miller Act (40 U.S.C. 3131, as amended)
covering contracts for the construction,
alteration, or repair of any public
building or public work of the United
States, as well as other types of Federal
bonds. Use of reinsurance or
coinsurance to protect such bonds is at
the discretion of the direct writing
company. Reinsurance shall be executed
on reinsurance agreement forms:
Standard Form 273 (Reinsurance
Agreement for a Miller Act Performance
Bond), Standard Form 274 (Reinsurance
Agreement for a Miller Act Payment
Bond), and Standard Form 275
(Reinsurance Agreement in Favor of the
United States for other types of Federal
bonds). These Standard Forms are
available on the General Services
Administration Web site at http://
WWW.gsd.gov.

* * * * *

9. In §223.12, revise paragraph (a)
introductory text, paragraph (a)(5),
paragraph (b) introductory text, and
paragraph (c) to read as follows:

§223.12 Recognition as reinsurer.

(a) Application by U.S. company. Any
company organized under the laws of
the United States or of any State thereof,
wishing to apply for recognition as an
admitted reinsurer (except on excess
risks running to the United States) of
surety companies doing business with
the United States, shall file the
following data with the Assistant
Commissioner, Management, or
incumbent Treasury executive, and
shall transmit therewith the fee in
accordance with the provisions of
§223.22:

* * * * *

(5) Such other evidence as Treasury
may determine is necessary to establish
that it is solvent and able to meet the
continuing obligation to carry out its
contracts.

(b) Application by a U.S. branch. A
U.S. branch of an alien company
applying for such recognition shall file
the following data with the Assistant
Commissioner, Management, or
incumbent Treasury executive, and
shall transmit therewith the fee in
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accordance with the provisions of
§223.22:
* * * * *

(c) Financial reports. Each company
recognized as an admitted reinsurer
shall file with the Assistant
Commissioner, Management, or
incumbent Treasury executive, on or
before the first day of March of each
year its financial statement and such
additional evidence as the Secretary of
the Treasury determines necessary to
establish that the requirements of this
section are being met. A fee shall be
transmitted with the foregoing data, in
accordance with the provisions of
§ 223.22.

10. Revise §223.16 to read as follows:

§223.16 List of certificate holding
companies.

A list of qualified companies is
published annually as of July 1 in
Department Circular No. 570,
Companies Holding Certificates of
Authority as Acceptable Sureties on
Federal Bonds and as Acceptable
Reinsuring Companies, with
information as to underwriting
limitations, areas in which listed
sureties are licensed to transact surety
business and other details. If the
Secretary of the Treasury shall take any
exceptions to the annual financial
statement submitted by a company, he
or she shall, before issuing Department
Circular 570, give a company due notice
of such exceptions. Copies of the
Circular are available at http://
www.fms.treas.gov/c570, or from the
Assistant Commissioner, Management,
or incumbent Treasury executive, upon
request. Bonds underwritten by certified
companies on the Department Circular
No. 570 list may be presented to an
agency bond-approving official for
acceptance. Selection of a particular
qualified company from among all
companies holding certificates of
authority is discretionary with the
principal required to furnish the bond,
but the acceptance of a bond by an
agency bond-approving official is
subject to § 223.17.

11. Revise § 223.17 to read as follows:

§223.17 Acceptance and non-acceptance
of bonds.

(a) Acceptance of bonds. A bond
underwritten by a certified company on
the § 223.16 Department Circular No.
570 list may be presented to an agency-
bond approving official for acceptance,
and such agency bond-approving
official may accept such bonds.

(b) Non-acceptance of bonds. (1) An
agency bond-approving official has the
discretion not to accept bond(s)
underwritten by a certified company on

the § 223.16 List of certificate holding
companies, Department Circular No.
570, for cause, but only if the certified
surety has been given advance written
notice by such agency. The advance
written notice shall state:

(i) The intention of the agency to
decline bond(s) underwritten by the
surety;

(i1) The reasons for or cause of the
proposed non-acceptance of such
bond(s);

(iii) The opportunity for the surety to
rebut the stated reasons or cause; and

(iv) The surety’s opportunity to cure
the stated reasons or cause.

(2) The agency may decline to accept
bond(s) underwritten by the surety if,
after consideration of any submission by
the surety or failure of the surety to
respond to the agency notice, the agency
issues a written determination that the
bond(s) should not be accepted,
consistent with agency standards. The
agency shall articulate its standards for
exercising its discretion not to accept
bonds under this paragraph in an
agency rule or regulation prior to
declining any bonds in specific cases.
“For cause” is primarily defined to mean
that a surety has not paid or satisfied an
administratively final bond obligation
due the agency. The articulation of this
primary definition is not intended to
preclude an agency from articulating
additional “for cause” reasons,
providing such reasons are defined in
an agency rule or regulation in advance,
and such additional reasons are
otherwise consistent with an agency’s
own authorities. Existing agency rules
or regulations that substantially comply
with, or that are consistent with, the
requirement to articulate standards in
advance meet the requirements of this
paragraph.

(3) Agencies that decline bonds under
this paragraph are encouraged to use
best efforts to ensure that persons
conducting business with the agency are
aware that bonds underwritten by the
particular certified surety will not be
accepted.

(4) The authority to decline bonds
under this paragraph does not apply
when the “for cause” basis, e.g., the
obligation of the surety to satisfy
administratively final bond obligations,
has been stayed or enjoined by a court
of competent jurisdiction.

§§223.18 through 223.20 [Removed]

12. Remove §§223.18, 223.19, and
223.20.

§223.17 [Redesignated as §223.18]

13. Redesignate § 223.17 as § 223.18.
14. Revise newly redesignated
§223.18 to read as follows:

§223.18 Revocation.

(a) A certified surety’s certificate of
authority granting the surety the
opportunity to present its bonds for
approval to an agency bond-approving
official, i.e., the surety’s listing on
Department Circular 570, can be
revoked by Treasury in two ways:

(1) Treasury, of its own accord, under
§223.19, may initiate revocation
proceedings against the surety when it
has reason to believe that a company is
not complying with 31 U.S.C. 9304—
9308 and/or the regulations under this
part, or

(2) Treasury, under § 223.20, may
initiate revocation proceedings against
the surety upon receipt of a complaint
from an agency that the surety has not
paid or satisfied an administratively
final bond obligation due the agency.

(b) A revocation of a surety’s
certificate of authority under § 223.19 or
§ 223.20 precludes the surety from
underwriting or reinsuring additional
bonds for any agency, and therefore
revokes the surety’s opportunity to have
its bonds presented to any agency bond-
approving official for acceptance.

15. Add new §223.19 to read as
follows:

§223.19 Treasury initiated revocation
proceedings.

Whenever Treasury has reason to
believe that a surety is not complying
with the requirements of 31 U.S.C.
9304-9308 and/or the regulations in this
part, including but not limited to a
failure to satisfy corporate and financial
standards, Treasury shall:

(a) Notify the company of the facts or
conduct which indicate such failure,
and provide opportunity to the
company to respond, and

(b) Revoke a company’s certificate of
authority with advice to it if:

(1) The company does not respond
satisfactorily to its notification of
noncompliance, or

(2) The company, provided an
opportunity to demonstrate or achieve
compliance, fails to do so.

16. Add new §223.20 to read as
follows:

§223.20 Revocation proceedings initiated
by Treasury upon receipt of an agency
complaint.

(a) Agency Complaint. If an agency
determines that a surety has not
promptly made full payment or fully
satisfied an administratively final bond
obligation naming the agency as obligee,
the head of the agency, or his or her
designee, may submit a complaint to the
Assistant Commissioner, Management,
or incumbent Treasury executive,
requesting that the surety’s certificate of
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authority be revoked for
nonperformance of administratively
final bond obligations. Under such
complaint, the agency shall certify that:

(1) The agency has made a
determination, in accordance with
applicable agency procedures and
standards, that a surety owes on a bond
obligation naming the agency as obligee;

(2) The agency has submitted a
written demand on behalf of the agency
to the surety requesting payment or
satisfaction on the bond obligation;

(3) The surety was afforded the
opportunity to request administrative
review within the agency of the
determination that the bond obligation
was due, and the agency made a final
administrative determination that the
bond obligation was due after the
completion of such administrative
review, or the time period for the surety
to request administrative review within
the agency has expired, i.e., the bond
obligation is administratively final;

(4) The agency provided the surety
the opportunity to enter into a written
agreement to satisfy the obligation;

(5) The surety has not made full
payment or fully satisfied the obligation,
and the obligation is past due; and

(6) The surety’s obligation to make
payment or satisfy the obligation has not
been stayed or enjoined by a court of
competent jurisdiction conducting
judicial review of such obligation.

(b) Documentation of Complaint. The
agency shall include in its complaint a
copy of the bond, written notice of the
bond claim, pertinent administrative
agency decisions supporting the final
agency determination that a bond
obligation is due, a copy of a written
demand letter supporting the
determination that payment of the bond
obligation is past due, and
documentation indicating the surety
was afforded the opportunity to enter
into a written agreement to satisfy the
bond obligation.

(c) Notice to Surety. On receipt of a
complaint meeting the requirements of
paragraphs (a) and (b) of this section,
Treasury will notify the surety that its
certificate of authority to write
additional bonds for any agency will be
revoked in the absence of a satisfactory
explanation. The notice will require the
surety to submit a written explanatory
response to Treasury within 20 business
days. The notice will advise the surety
of the facts and conduct referenced in
the complaint. The notice will afford the
company the opportunity to
demonstrate its qualifications to retain
its certificate of authority.

(d) Reviewing Official and Deciding
Official. The Assistant Commissioner,
Management, or incumbent Treasury

executive, will appoint a Reviewing
Official to conduct a paper review of the
Federal agency complaint referenced in
paragraphs (a) and (b) of this section,
and the surety response referenced in
paragraph (c) of this section, to
determine whether revocation of the
surety’s certificate of authority is
warranted. The Reviewing Official is
authorized to require the submission of
additional documentation from the
complaining agency and the surety, to
ensure appropriate consideration of
relevant factual or legal issues. Upon
completion of such review, the
Reviewing Official shall prepare a
written Recommendation Memorandum
addressed to the Assistant
Commissioner, Management, or
incumbent Treasury executive, setting
forth findings and a recommended
disposition. The Assistant
Commissioner, Management, or
incumbent Treasury executive with
executive oversight of the Treasury
surety program, will be the Deciding
Official who will make the final
decision whether the surety’s certificate
of authority to write and reinsure bonds
should be revoked based on the
administrative record. For these
purposes, the administrative record
consists of the agency complaint
referenced in paragraphs (a) and (b) of
this section, the surety response
referenced in paragraph (c) of this
section, any other documentation
submitted to, or considered by, the
Reviewing Official, and the Reviewing
Official’s Recommendation
Memorandum.

(e) Final Decision. (1) If the Deciding
Official’s final decision is that
revocation is not warranted, the surety
and the agency will be notified of the
basis of this decision and the complaint
against the surety will be dismissed.

(2) If the Deciding Official’s final
decision is that the surety’s certificate of
authority shall be revoked, the Deciding
Official will notify the surety and the
agency of the revocation decision and
the basis for such decision. Except as
provided in paragraph (g) of this
section, the notice will afford the surety
an opportunity to demonstrate or
achieve compliance, i.e., cure its
noncompliance, by satisfying the bond
obligations forming the basis of the final
decision within 20 business days. If the
surety cures its noncompliance within
20 business days, the complaint against
the surety will be deemed moot and the
surety will retain its certificate of
authority to write Federal bonds. If the
surety does not cure its noncompliance
within 20 business days, the surety’s
certificate of authority shall be revoked
by Treasury without further notice.

(f) Standard of Review. (1) In
reviewing whether the revocation of the
surety’s certificate of authority is
warranted under this section, the
Reviewing Official and the Deciding
Official will determine whether the
agency’s administratively final decision
that the surety owes a past-due bond
obligation:

(i) Was reasonable;

(ii) Was based on a consideration of
relevant factors; and

(iii) Did not involve a clear error of
judgment.

(2) The Reviewing Official and the
Deciding Official will not conduct a de
novo review of the agency
determination, and will not substitute
their judgment for that of the agency.

(g) Consideration of Willful Conduct.
The surety is not entitled to an
opportunity to demonstrate or achieve
compliance, i.e., cure its
noncompliance, if its conduct in failing
to carry out its contracts is willful. For
purposes of this regulation, “willful”
means a careless or reckless disregard of
a known legal obligation to satisfy a past
due bond obligation. In considering
whether a surety’s conduct is willful,
the Deciding Official may consider
whether:

(1) An agency has filed a prior
complaint with Treasury requesting that
the surety’s certificate be revoked for a
substantially similar past-due bond
obligation;

(2) The surety asserted substantially
similar defenses to such bond
obligation;

(3) Such defenses were considered by
the agency under pertinent authorities
and dismissed;

(4) Treasury made a final decision
that revocation of the surety’s certificate
was justified; and

(5) Other pertinent factors.

(h) Informal Hearing. (1) If a surety
that is the subject of a paragraphs (a)
and (b) of this section complaint
believes the opportunity to make known
its views, as provided for under
§ paragraph (c) of this section, is
inadequate, it may, within 20 business
days of the date of the notice required
by paragraph (c), request, in writing,
that an informal hearing be convened.

(2) As soon as possible after a written
request for an informal hearing is
received, the Reviewing Official shall
convene an informal hearing, at such
time and place as he or she deems
appropriate, for the purpose of
determining whether the surety’s
certificate of authority should be
revoked.

(3) The surety shall be advised, in
writing, of the time and place of the
informal hearing and shall be directed
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to bring all documents, records and
other information as it may find
necessary and relevant to support its
position.

(4) The surety may be represented by
counsel and shall have a fair
opportunity to present any relevant
material and to examine the
administrative record.

(5) The complaining agency may be
requested by the Reviewing Official to
send a representative to the hearing to
present any relevant material, and the
agency representative may examine the
administrative record.

(6) Formal rules of evidence will not
apply at the informal hearing.

(7) The formal adjudication standards
under the Administrative Procedures
Act, 5 U.S.C. 554, 556, 557 do not apply
to the informal hearing or adjudication
process.

(8) Treasury may promulgate
additional procedural guidance
governing the conduct of informal
hearings. This additional procedural
guidance may be contained in the
Annual Letter to Executive Heads of
Surety Companies referenced in 31 CFR
223.9, the Treasury Financial Manual,
or other Treasury publication or
correspondence.

(9) Upon completion of the informal
hearing, the Reviewing Official shall
prepare a written Recommendation
Memorandum addressed to the
Assistant Commissioner, Management,
or incumbent Treasury executive,
setting forth findings and a
recommended disposition. The
Assistant Commissioner, Management,
or incumbent Treasury executive, will
be the Deciding Official who will make
the final decision whether the surety’s
certificate of authority to write and
reinsure Federal bonds should be
revoked based on the administrative
record. For these purposes, the
administrative record consists of the
Federal agency complaint referenced in
paragraphs (a) and (b) of this section,
the surety response referenced in
paragraph (c), any other documentation
submitted to, or considered by, or
entered into the administrative record
by the Reviewing Official, the hearing
transcript, and the Reviewing Official’s
Recommendation Memorandum.

(10) The provisions of paragraphs (e),
(f), and (g) of this section shall apply to
the adjudication of the agency
complaint when an informal hearing is
conducted.

17. Revise § 223.21 to read as follows:

§223.21 Reinstatement.

If, after one year from the date of the
expiration or the revocation of its
certificate of authority under this part,

a company can demonstrate that the
basis for the non-renewal or revocation
has been eliminated or effectively cured,
as determined by Treasury in its
discretion, and that it can comply with,
and does meet, all continuing
requirements for certification under 31
U.S.C. 93049308 and this part, the
company may submit an application to
Treasury for reinstatement or reissuance
of a certificate of authority, which will
be granted without prejudice, provided
all such requirements are met.

18. In § 223.22, revise paragraph (c) to
read as follows:

§223.22 Fees for services of the Treasury
Department.
* * * * *

(c) Specific fee information may be
obtained from the Assistant
Commissioner, Management, or
incumbent Treasury executive, or online
at http://www.fms.treas.gov/c570. In
addition, a notice of the amount of a fee
referred to in paragraphs (a)(1) through
(4) of this section will be published in
the Federal Register as each change in
such fee is made.

Dated: March 11, 2011.
Richard L. Gregg,
Fiscal Assistant Secretary.
[FR Doc. 2011-6277 Filed 3-16-11; 8:45 am]
BILLING CODE P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AN28
Dental Conditions

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
adjudication regulations regarding
service connection of dental conditions
for treatment purposes. The regulations
currently state several principles
governing determinations by VA’s
Veterans Benefits Administration (VBA)
of service connection of dental
conditions for the purpose of
establishing eligibility for dental
treatment by VA’s Veterans Health
Administration (VHA). We propose to
clarify that those principles apply only
when VHA requests information or a
rating from VBA for those purposes. The
amendments are to clarify existing
regulatory provisions and to reflect the
respective responsibilities of VHA and
VBA in determinations concerning
eligibility for dental treatment.

DATES: Comments must be received by
VA on or before May 16, 2011.

ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Room 1068, Washington, DG
20420; or by fax to (202) 273-9026.
(This is not a toll-free number.)
Comments should indicate that they are
submitted in response to “RIN 2900—
AN28—Dental Conditions.” Copies of
comments received will be available for
public inspection in the Office of
Regulation Policy and Management,
Room 1063B, between the hours of

8 a.m. and 4:30 p.m., Monday through
Friday (except holidays). Please call
(202) 461-4902 for an appointment.
(This is not a toll-free number.) In
addition, during the comment period,
comments may be viewed online
through the Federal Docket Management
System at www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT: Tom
Kniffen, Regulations Staff (211D),
Compensation and Pension Service,
Veterans Benefits Administration,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 461-9725. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: VA’s
adjudication regulation regarding
service connection of dental conditions
for treatment purposes, 38 CFR 3.381,
identifies circumstances under which
dental conditions that may not qualify
as disabilities for purposes of VA
disability compensation may
nevertheless be service connected for
purposes of VA dental treatment under
38 U.S.C. 1712 and 38 CFR 17.161.
Because VHA has primary responsibility
for determining eligibility for dental
treatment, VBA will prepare a rating
decision under § 3.381 only when VHA
requests such a rating or information
necessary to assist in its determination.
This circumstance is not clearly stated
in the current regulation. Accordingly,
we propose to amend § 3.381 to state
this requirement.

VA'’s statute and regulation regarding
dental conditions, 38 U.S.C. 1712 and
38 CFR 17.161, contain the eligibility
requirements for dental treatment.
Eligibility for dental treatment is
extremely limited. VHA will provide
certain dental treatment to veterans:

e Who have a service-connected
compensable dental condition (i.e.,
those subject to service connection for
compensation purposes under the 9900
diagnostic code series) (Class I)
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e Who have a service-connected
noncompensable dental condition (not
subject to compensation) shown to have
been in existence at the time of
discharge or release from active service,
which took place after September 30,
1981 (Class II), if:

O The veteran served at least 180
days (or 90 days if a veteran of the Gulf
War era), and

O The veteran’s DD214 does not
bear certification that the veteran was
provided, within 90 days immediately
prior to discharge or release, a complete
dental examination (including dental x-
rays) and all appropriate dental
treatment indicated by the examination
to be needed, and

O Application for treatment is
received within 180 days of discharge,
and

O A VA dental examination is
completed within six months after
discharge or release, unless delayed
through no fault of the veteran.

O Note: Treatment under Class II is
limited to a one-time correction of
service-connected noncompensable
dental conditions.

e Who have a service-connected
noncompensable dental condition or
disability adjudicated as resulting from
combat wounds or service trauma (Class
II(a)).

e Who are homeless or are otherwise
enrolled veterans who are eligible for a
one-time course of dental care under 38
U.S.C. 2062 (Class II(b)).

e Who are former prisoners of war, as
determined by the concerned military
service department (Class II(c)).

e Who have a nonservice-connected
dental disability professionally
determined to be aggravating a service-
connected medical condition (Class III).

e Who are rated totally disabled due
to service-connected disability (either a
100 percent schedular evaluation or
entitled to individual unemployability)
(Class IV).

e Who are approved for vocational
rehabilitation training under 38 U.S.C.
chapter 31 and who require dental
treatment to participate in training
(Class V).

e Who are scheduled for admission or
otherwise receiving care and services
under 38 U.S.C. chapter 17 if dental care
is reasonably necessary to the provision
of such care and services, i.e., a dental
condition is complicating a medical
condition currently under treatment.
(Examples: patients scheduled for
cardiac surgery, knee, hip, joint
replacement surgery, or organ transplant
surgery may receive pre-bed care to
eliminate dental infection prior to their
surgery and help insure successful
medical treatment) (Class VI).

VHA will usually be able to determine
eligibility for dental treatment without
referral to VBA. However, VHA shall
request information or a rating from
VBA in the following circumstances:

¢ To determine whether the veteran
has a compensable service-connected
disability (subject to service connection
for compensation purposes).

¢ To determine whether the veteran
has a service-connected condition for
which compensation is not payable.

e To determine whether there is
dental disability due to combat wounds
or service trauma.

¢ To determine prisoner of war status.

¢ To determine whether the veteran is
totally disabled due to service-
connected disability.

VHA may submit a request for a rating
for eligibility for treatment for any
dental condition. However, consistent
with the qualifying conditions and the
limitations of eligibility under 38 CFR
3.381 and 38 CFR 17.161, VBA would
deny any claim that does not qualify for
VHA dental treatment, including any
claim for treatment of periodontal
disease or calculus, unless the condition
meets regulatory eligibility criteria.

If the veteran files a claim for
disability compensation that includes as
an issue a compensable dental condition
under the rating schedule criteria, VBA
would prepare a rating and notify VHA.
If a veteran has not filed a claim for
disability compensation, but goes to a
VHA dental clinic requesting treatment,
VHA will request a determination from
VBA when needed to address the issues
described above affecting eligibility
under Class I, Class II, Class II(a), Class
II(c), or Class IV. Furthermore, VHA is
responsible for notifying the veteran of
their eligibility determination.

When a veteran submits a claim for
dental treatment directly to a VBA
regional office, VBA will not provide a
rating, but instead VBA will refer the
claim to the VHA outpatient clinic,
which is responsible for such claims.

Therefore, we propose to redesignate
paragraphs (a) through (f) as paragraphs
(b) through (g) and to add a new
paragraph (a) that explains the
situations when VHA will refer a claim
to VBA. We also propose to amend
redesignated paragraph (b) to clarify
what conditions will be service
connected for treatment purposes.
Additionally, we propose to remove the
following sentence from redesignated
paragraph (c): “When applicable, the
rating activity will determine whether
the condition is due to combat or other
in-service trauma, or whether the
veteran was interned as a prisoner of
war.” This sentence is being removed

because it is repetitive of portions of
proposed paragraph (a).

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act
(44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
proposed rule would not affect any
small entities. Only certain VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this proposed rule is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB), unless OMB waives such
review, as any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action
and has concluded that it is not a
significant regulatory action under
Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
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agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
for this rule are 64.011, Veterans Dental
Care; and 64.109, Veterans
Compensation for Service-Connected
Disability.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, Department
of Veterans Affairs, approved this
document on March 9, 2011, for
publication.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.

Dated: March 11, 2011.
William F. Russo,
Director of Regulations Management, Office
of the General Counsel, Department of
Veterans Affairs.

For the reasons set out in the
preamble, VA proposes to amend 38
CFR part 3 as follows:

PART 3—ADJUDICATION

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Amend § 3.381 by:

a. Redesignating paragraphs (a)
through (f) as paragraphs (b) through (g).

b. Adding new paragraph (a).

c. Revising redesignated paragraph
(b).

d. Removing from redesignated
paragraph (c) the following sentence:
“When applicable, the rating activity
will determine whether the condition is
due to combat or other in-service
trauma, or whether the veteran was
interned as a prisoner of war.”

The addition and revision read as
follows:

§3.381 Service connection of dental
conditions for treatment purposes.

(a) The Veterans Benefits
Administration (VBA) will adjudicate a
claim for service connection of a dental
condition for treatment purposes after
the Veterans Health Administration
determines a veteran meets the basic
eligibility requirements of §17.161 of
this chapter and requests VBA make a
determination on questions that
include, but are not limited to, any of
the following:

(1) Former Prisoner of War status;

(2) Whether the veteran has a
compensable or noncompensable
service-connected dental condition or
disability;

(3) Whether the dental condition or
disability is a result of combat wounds;
(4) Whether the dental condition or
disability is a result of service trauma;

or

(5) Whether the veteran is totally
disabled due to a service-connected
disability.

(b) Treatable carious teeth,
replaceable missing teeth, dental or
alveolar abscesses, and periodontal
disease are not compensable disabilities,
but may nevertheless be service
connected solely for the purpose of
establishing eligibility for outpatient
dental treatment as provided for in
§17.161 of this chapter. These
conditions and other dental conditions
or disabilities that are noncompensably
rated under § 4.150 of this chapter may
be service connected for purposes of
Class IT or Class II(a) dental treatment
under § 17.161 of this chapter.

* * * * *
[FR Doc. 2011-6148 Filed 3—16-11; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—0AR-2010-0775; FRL-9281-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Louisiana; Revisions To Control
Volatile Organic Compound Emissions
for Surface Coatings and Graphic Arts

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
State Implementation Plan (SIP)
revisions for control of volatile organic
compounds (VOCs) adopted by
Louisiana on June 20, 2009 and August
20, 2010, and submitted to EPA on
August 31, 2010. EPA is also proposing

to approve a SIP revision for control of
emission of organic compounds which
was proposed by Louisiana on January
20, 1011. EPA issued Control
Techniques Guidelines (CTGs) in 2006,
2007 and 2008; Louisiana’s rule
revisions being proposed for approval in
this action were developed in response
to these CTGs. Because Louisiana has
not yet finalized the January 20th
revision to the VOC rules, we are
proposing to approve this SIP revision
in parallel with Louisiana’s rulemaking
activities. If the final version of the VOC
rule adopted by Louisiana is changed
from the proposed version which is
being “parallel processed” today, EPA
will withdraw this rulemaking and
propose a new rulemaking with the final
VOC rule adopted by Louisiana. If there
are no changes to the “parallel-
processed” version, EPA will proceed
with final rulemaking on the version
finally adopted by Louisiana and
submitted to EPA. EPA is proposing to
approve these revisions because they
enhance the Louisiana SIP by improving
VOC emission controls in Louisiana.
EPA is also proposing to find that these
revisions meet Reasonably Available
Control Technology (RACT)
requirements. These revisions meet
statutory and regulatory requirements,
and are consistent with EPA’s guidance.
This action is being taken under section
110 and part D of the Clean Air Act
(CAA).

DATES: Comments must be received on
or before April 18, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
OAR-2010-0775, by one of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: Mr. Guy Donaldson at
donaldson.guy@epa.gov. Please also
send a copy by e-mail to the person
listed in the FOR FURTHER INFORMATION
CONTACT section below.

e Fax:Mr. Guy Donaldson, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

e Mail: Mr. Guy Donaldson, Chief,
Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

e Hand or Courier Delivery: Mr. Guy
Donaldson, Chief, Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—2733. Such
deliveries are accepted only between the
hours of 8 a.m. and 4 p.m. weekdays
except for legal holidays. Special
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arrangements should be made for
deliveries of boxed information.
Instructions: Direct your comments to
Docket ID No. EPA-R06—OAR-2010—
0775. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT

paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a fee of 15 cents per page for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal, which is part of
the EPA record, is also available for
public inspection at the State Air
Agency listed below during official
business hours by appointment:
Louisiana Department of Environmental
Quality, 602 North Fifth Street, Baton
Rouge, LA 70802.

FOR FURTHER INFORMATION CONTACT: Ms.
Ellen Belk, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 665—2164; fax number
214-665-7263; e-mail address
belk.ellen@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us,”
and “our” means EPA.

Outline

I. What action is EPA proposing?

II. What is “parallel processing”, and why are
we using it to process a Louisiana
revision?

II. Why is EPA proposing this action?

IV. What are the requirements of Louisiana’s
VOC rule revisions?

V. Statutory and Executive Order Reviews

I. What action is EPA proposing?

EPA is proposing to approve SIP
revisions for control of emission of
organic compounds adopted by
Louisiana on June 20, 2009, and August
20, 2010, and submitted to EPA on
August 31, 2010. We are also proposing
to approve, by parallel processing, a
revision for control of emission of
organic compounds proposed by
Louisiana on January 20, 2010. The
revisions submitted on August 31, 2010,
are included as Appendices A and B of
the LDEQ submittal entitled, “VOC
RACT Control Technique Guidelines”
dated August 2010. Together, these
revisions include updates to the
following Louisiana rules: Chapter 1
General Provisions, amendments to
§ 111 Definitions; Chapter 21 Control of
Emission of Organic Compounds,
amendments to § 2123 Organic Solvents,
and § 2143 Graphic Arts (Printing) by
Rotogravure, Flexographic, Offset
Lithographic, Letterpress, and Flexible
Package Printing Processes. Also, EPA is
proposing to approve, by parallel
processing, the VOC rule revision
proposed January 20, 2011, which is a
small wording change. In a letter to EPA

dated February 7, 2011, the State of
Louisiana requested “parallel
processing” and a provided a schedule
for final adoption of this VOC rule
revision.

We are proposing to approve these
revisions because they enhance the
Louisiana SIP by improving control of
emissions from VOC sources in
Louisiana. These revisions reflect
changes in response to CTGs issued in
2006, 2007 and 2008: Consumer and
Commercial Products Group II: Control
Techniques Guidelines in Lieu of
Regulations for Flexible Packaging
Printing Materials, Lithographic
Printing Materials, Letterpress Printing
Materials, Industrial Cleaning Solvents,
and Flat Wood Paneling Coatings (71 FR
58745, October 5, 2006); Consumer and
Commercial Products: Control
Techniques Guidelines in Lieu of
Regulations for Paper, Film, and Foil
Coatings; Metal Furniture Coatings; and
Large Appliance Coatings (72 FR 57215,
October 9, 2007); Consumer and
Commercial Products, Group IV: Control
Techniques guidelines in Lieu of
Regulations for Miscellaneous Metal
Products Coatings, Plastic Parts
Coatings, Auto and Light-Duty Truck
Assembly coatings, Fiberglass Boat
Manufacturing Materials, and
Miscellaneous Industrial Adhesives (73
FR 58481, October 7, 2008).

In addition, we are proposing that
these revisions meet RACT
requirements for these source categories.
These revisions meet statutory and
regulatory requirements, and are
consistent with EPA’s guidance. EPA is
proposing approval of these revisions
pursuant to section 110 and part D of
the CAA.

II. What is “parallel processing”, and
why are we using it to process a
Louisiana revision?

At the request of the State of
Louisiana, approval of its revision,
published in the Louisiana Register
January 20, 2011, is being proposed
under a procedure called “parallel
processing” whereby EPA proposes
rulemaking action concurrently with the
State’s procedures for amending its
regulations (40 CFR part 51, Appendix
V, section 2.3).

Under parallel processing, EPA
proposes rulemaking action
concurrently with the State’s proposed
rulemaking. If the State’s proposed
revision is changed, EPA will evaluate
that subsequent change and may
publish another notice of proposed
rulemaking. If no change is made, EPA
will publish a final rulemaking on the
revisions after responding to any
submitted comments. Final rulemaking
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action by EPA will occur only after the
SIP revision has been fully adopted by
Louisiana and submitted formally to
EPA for incorporation into the SIP. In
addition, any action by the State
resulting in undue delay in the adoption
of the rules may result in a re-proposal,
altering the approvability of this SIP
revision. The parallel processing of the
January 20, 2011 revision is appropriate
because it accommodates a minor
wording change and no further change
is anticipated. The State’s January 20,
2011, proposed revision and their letter
of February 7, 2011 are available in the
docket for this action.

III. Why is EPA proposing this action?

A primary purpose of these rules is to
improve control of VOC emissions in
various parishes in Louisiana. Our
approval of the revised Louisiana
regulations will make them federally
enforceable. Also, these rules satisfy the
requirement to adopt VOC RACT rules
for the CTG documents issued by EPA
in 2006, 2007, and 2008.

These revised requirements for
control of VOC emissions will help to
attain and maintain the 8-hour ozone
standard in Louisiana parishes. These
rules satisfy in part the requirement in
the Clean Air that VOC RACT rules be
adopted for ozone nonattainment areas.
This includes the Baton Rouge 8-hour
ozone nonattainment area. Sections
172(c)(1) and 182 of the Act require
areas that are classified as moderate or
above for ozone nonattainment to adopt

RACT requirements for sources that are
subject to CTGs issued by EPA and for
“major sources” of VOCs and nitrogen
oxides (NOx), which are ozone
precursors. See 42 U.S.C. sections 7502
(c)(1) and 7511a (b) and (f). RACT is
defined as the lowest emissions
limitation that a particular source is
capable of meeting by the application of
control technology that is reasonably
available considering technological and
economic feasibility (44 FR 53762;
September 17, 1979). A CTG provides
information on the available controls for
a source category and provides
information about RACT for the
category.

As discussed previously, EPA issued
new CTGs in 2006, 2007 and 2008. EPA
has reviewed Louisiana’s new VOC rule
revisions with respect to RACT
requirements and the recommendations
in the new CTGs and proposes to find
that these revisions meet RACT. Based
on our analysis, we find that these VOC
rule revisions enhance the SIP by
providing clarification and additional
control requirements for reducing
emissions from volatile organic
compounds, and also that these
revisions meet RACT requirements. EPA
is proposing to find that for the CTG
categories included in this rule-making,
Louisiana has RACT-level controls.
Additional information about RACT and
EPA'’s evaluation of Louisiana’s rule
revisions for RACT for this action is
provided in the TSD, including TSD
Appendix B.

In a related but separate rulemaking,
EPA plans to evaluate the RACT/RACM
submittal provided by Louisiana on
August 31, 2010. This will include
analysis of RACT for NOx and also for
VOC categories other than those
included here, as well as RACT for non-
major sources.

IV. What are the requirements of
Louisiana’s VOC rule revisions?

This proposed approval of Louisiana’s
VOG rule revisions affects Louisiana’s
rules in both Chapter 1 General
Provisions and Chapter 21 Control of
Emission of Organic Compounds,
specifically Chapter 1 § 111 Definitions,
Chapter 21 Subchapter B. Surface
Coatings § 2123 Organic Solvents, and
Subchapter H. Graphic Arts § 2143
Graphic Arts (Printing) by Rotogravure,
Flexographic, Offset Lithographic,
Letterpress, and Flexible Package
Printing Processes. Applicability under
these rules includes requirements that
vary by parish, and is briefly discussed
below. Louisiana’s Chapter 1
definitions, and Chapter 21 controls for
VOC emissions, cover many categories
of sources. This rulemaking affects
sources covered by the Louisiana
Administrative Code (LAC) Chapters
and Subchapters listed in the following
table. However, to determine whether a
specific facility in a Louisiana parish
will be affected by one or more of the
above revisions, please see Louisiana’s
associated rule revisions included in the
docket.

LOUISIANA ADMINISTRATIVE CODE (LAC) 33: 1ll.111, 2123, AND 2143 CHAPTERS AND SUBCHAPTERS AFFECTED BY THIS

RULEMAKING

Chapter 1 General Provisions

111. Definitions

Chapter 21

Control of Emission of Organic Compounds

Subchapter B Surface Coatings
§2123 Organic Solvents
Subchapter H Graphic Arts

§2143 Graphic Arts (Printing) by Rotogravure, Flexographic, Offset Lithographic, Letterpress, and Flexible Package Printing Processes

A brief description of the Louisiana
VOC rules for surface coating and for
graphic arts that are proposed for
approval in this action is provided
below. This description contains
information on applicability, control
requirements and relevant EPA
guidance. Compliance with these rules
is required by the State no later than one
year from the promulgation of the
regulation revision. Additional detail
regarding Louisiana’s VOC regulations
proposed for approval in this action is
provided in the TSD.

Surface Coating Regulations

Louisiana’s surface coating
regulations being proposed for approval
in this action include requirements for
applicability, emissions limits, control
techniques, and work practices. These
regulations are based on and are
consistent with the relevant 2006, 2007,
and 2008 CTGs. For example, the
requirements for applicability for the
surface coating rules, specified in LAC
2123.A., apply to sources in any parish
with emissions of VOCs resulting from

the application of surface coatings equal
to or more than 15 pounds (6.8
kilograms) per day, or an equivalent
level of 2.7 tons per 12 month rolling
period (LAC 2123.A.).

The categories of Louisiana’s surface
coating regulations being proposed for
approval in this action are identified
below (for more information, please see
Louisiana’s regulations, and the TSD in
the docket for this proposal).

Flat Wood Paneling; LAC 2123. These
regulations have been revised based on
and consistent with EPA’s 2006 Control
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Techniques Guidelines for Flat Wood
Paneling Coatings. Emission limits are
consistent with the CTG (LAC
2123.C.13), as is the efficiency limit
required if add-on controls are used (the
VOC capture and abatement system
shall be at least 90 percent efficient
overall, LAC 2123.D.1).

Large Appliance Coatings; LAC 2123.
These regulations have been revised
based on and consistent with EPA’s
2007 Control Techniques Guidelines for
Large Appliance Coatings. Emission
limits are consistent with the CTG (LAC
2123.C.1), as is the efficiency limit
required if add-on controls are used (the
VOC capture and abatement system
shall be at least 90 percent efficient
overall, LAC 2123.D.1).

Metal Furniture Coatings; LAC 2123.
These regulations have been revised
based on and consistent with EPA’s
2007 Control Techniques Guidelines for
Metal Furniture Coatings. Emission
limits are consistent with the CTG (LAC
2123.C.6), as is the efficiency limit
required if add-on controls are used (the
VOC capture and abatement system
shall be at least 90 percent efficient
overall, LAC 2123.D.1).

Paper, Film, and Foil Coatings; LAC
2123. These regulations have been
revised based on and consistent with
EPA’s 2007 Control Techniques
Guidelines for Paper, Film, and Foil
Coatings. Emission limits are consistent
with the CTG (LAC 2123.C.15), as is the
efficiency limit required if add-on
controls are used (the VOC capture and
abatement system shall be at least 90
percent efficient overall, LAC 2123.D.1).

Miscellaneous Metal and Plastic Parts
Coatings; LAC 2123. These regulations
have been revised based on and
consistent with EPA’s 2008 Control
Techniques Guidelines for
Miscellaneous Metal Products Coatings
and Plastic Parts Coatings. Emission
limits are consistent with the CTG (LAC
2123.C.7 and 8), as is the efficiency
limit required if add-on controls are
used (the VOC capture and abatement
system shall be at least 90 percent
efficient overall, LAC 2123.D.1).

Automobile and Light-Duty Truck
Assembly Coatings; LAC 2123. These
regulations have been revised based on
and consistent with EPA’s 2008 Control
Techniques Guidelines for Auto and
Light-Duty Truck Assembly Coatings.
Emission limits are consistent with the
CTG (LAC 2123.C.16), as is the use of
EPA’s revised Automobile Topcoat
Protocol (LAC 2123.D.4).

Industrial Cleaning Solvents; LAC
2123. These new regulations are based
on and consistent with EPA’s 2006
Control Techniques Guidelines for
Industrial Cleaning Solvents. Control

techniques for the use of industrial
cleaning solvents are consistent with the
CTG (LAC 2123. D. 10), as is the
efficiency limit required if add-on
controls are used (the VOC capture and
abatement system shall be at least 85
percent efficient overall, LAC 2123. D.
1).

Miscellaneous Industrial Adhesives;
LAC 2123. These new regulations are
based on and consistent with EPA’s
2006 Control Techniques Guidelines for
Miscellaneous Industrial Adhesives (73
FR 58481, October 7, 2008). Methods for
applying adhesives are consistent with
the CTG (LAC 2123. D. 13), and if add-
on controls are used for industrial
cleaning solvents, the VOC capture and
abatement system shall be at least 85
percent efficient overall (LAC 2123. D.
1).

Fiberglass Boat Manufacturing
Materials; LAC 2123. These new
regulations are based on and consistent
with EPA’s 2008 Control Techniques
Guidelines for Fiberglass Boat
Manufacturing Materials. Emission
limits are consistent with the CTG (LAC
2123. C. 18), as are VOC content and
vapor pressure limits applicable to
cleaning activities in fiberglass boat
manufacturing (LAC 2123 D. 12).

Graphic Arts

Louisiana’s graphic arts regulations
being proposed for approval in this
action include applicability and control
requirements, and are based on and are
consistent with the relevant 2006 CTGs.
For example, the requirements for
applicability for the graphic arts rules,
specified in 2143. B., apply to sources
in any parish with the potential to emit,
on an uncontrolled basis at full
production, a combined weight of VOCs
greater than 100 tons per year (tpy). In
Ascension, East Baton Rouge, Iberville,
Livingston, Point Coupee and West
Baton Rouge parishes, the rules apply to
any facility with the potential to emit a
combined weight of VOCs greater than
50 tpy.

The categories of Louisiana’s graphic
arts regulations being proposed for
approval in this action are identified
below (for more information, please see
Louisiana’s regulations, and the TSD in
the docket for this proposal).

Lithographic Printing and Letterpress
Printing; LAC 2143. These new
regulations are based on and consistent
with EPA’s 2006 Control Techniques
Guidelines for Lithographic Printing
Materials, and Letterpress Printing
Materials.

Flexible Package Printing; LAC 2143.
These regulations have been revised
based on and consistent with EPA’s

2006 Control Techniques Guidelines for
Flexible Packaging Printing Materials.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve State law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by State law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
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located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Nitrogen dioxides,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 5, 2011.
Al Armendariz,
Regional Administrator, Region 6.
[FR Doc. 2011-6224 Filed 3—16—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010-0721-201040; FRL—
9282-4]

Approval and Promulgation of
Implementation Plans; South Carolina;
110(a)(1) and (2) Infrastructure
Requirements for the 1997 8-Hour
Ozone National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan (SIP)
submission submitted by the State of
South Carolina, through the Department
of Health and Environmental Control
(DHECQ), to demonstrate that the State
meets the requirements of sections
110(a)(1) and (2) of the Clean Air Act
(CAA or Act) for the 1997 8-hour ozone
national ambient air quality standards
(NAAQS). Section 110(a) of the CAA
requires that each state adopt and
submit a SIP for the implementation,
maintenance and enforcement of each
NAAQS promulgated by the EPA, which
is commonly referred to as an
“infrastructure” SIP. South Carolina
certified that the South Carolina SIP
contains provisions that ensure the 1997
8-hour ozone NAAQS are implemented,
enforced, and maintained in South
Carolina (hereafter referred to as
“infrastructure submission”). South
Carolina’s infrastructure submission,
provided to EPA on December 13, 2007,
addressed all the required infrastructure
elements for the 1997 8-hour ozone
NAAQS.

DATES: Written comments must be
received on or before April 18, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2010-0721, by one of the
following methods:

1. http://www.regulations.gov: Follow
the online instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—-9140.

4. Mail: “EPA-R04—OAR-2010-0721,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2010-
0721. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or

viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. The
telephone number is (404) 562—9140.
Ms. Ward can be reached via electronic
mail at ward.nacosta@epa.gov.
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1. Background

II. What elements are required under
Sections 110(a)(1) and (2)?

III. What is EPA’s analysis of how South
Carolina addressed the elements of
Sections 110(a)(1) and (2)
“infrastructure” provisions?

IV. Proposed Action

V. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated a
new NAAQS for ozone based on 8-hour
average concentrations. The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
the NAAQS was changed from 0.12
parts per million (ppm) to 0.08 ppm.
See 62 FR 38856. Pursuant to section
110(a)(1) of the CAA, states are required
to submit SIPs meeting the requirements
of section 110(a)(2) within three years
after promulgation of a new or revised
NAAQS. Sections 110(a)(2) require
states to address basic SIP requirements,


http://www.epa.gov/epahome/dockets.htm
http://www.epa.gov/epahome/dockets.htm
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:benjamin.lynorae@epa.gov
mailto:ward.nacosta@epa.gov

Federal Register/Vol. 76, No. 52/Thursday, March 17, 2011/Proposed Rules

14607

including emissions inventories,
monitoring, and modeling to assure
attainment and maintenance of the
NAAQS. States were required to submit
such SIPs for the 1997 8-hour ozone
NAAQS to EPA no later than June 2000.
However, intervening litigation over the
1997 8-hour ozone NAAQS created
uncertainty about how to proceed and
many states did not provide the
required “infrastructure” SIP submission
for these newly promulgated NAAQS.

On March 4, 2004, Earthjustice
submitted a notice of intent to sue
related to EPA’s failure to issue findings
of failure to submit related to the
“infrastructure” requirements for the
1997 8-hour ozone NAAQS. EPA
entered into a consent decree with
Earthjustice which required EPA, among
other things, to complete a Federal
Register notice announcing EPA’s
determinations pursuant to section
110(k)(1)(B) as to whether each state had
made complete submissions to meet the
requirements of section 110(a)(2) for the
1997 8-hour ozone NAAQS by
December 15, 2007. Subsequently, EPA
received an extension of the date to
complete this Federal Register notice
until March 17, 2008, based upon
agreement to make the findings with
respect to submissions made by January
7, 2008. In accordance with the consent
decree, EPA made completeness
findings for each state based upon what
the Agency received from each state as
of January 7, 2008.

On March 27, 2008, EPA published a
final rulemaking entitled,
“Completeness Findings for Section
110(a) State Implementation Plans;
8-Hour Ozone NAAQS,” making a
finding that each state had submitted or
failed to submit a complete SIP that
provided the basic program elements of
section 110(a)(2) necessary to
implement the 1997 8-hour ozone
NAAQS. See 73 FR 16205. For those
states that did receive findings, the
findings of failure to submit for all or a
portion of a state’s implementation plan
established a 24-month deadline for
EPA to promulgate a Federal
Implementation Plan to address the
outstanding SIP elements unless, prior
to that time, the affected states
submitted, and EPA approved, the
required SIPs.

The findings that all or portions of a
state’s submission are complete
established a 12-month deadline for
EPA to take action upon the complete
SIP elements in accordance with section
110(k). South Carolina’s infrastructure
submission was received by EPA on
December 13, 2007, and was determined
to be complete on March 27, 2008.
South Carolina was among other states

that did not receive a finding of failure
to submit because it provided a
complete submission to EPA to address
the infrastructure elements for the 1997
8-hour ozone NAAQS by March 1, 2008.
Today’s action is proposing to approve
South Carolina’s infrastructure
submission for which EPA made the
completeness determination on March
27, 2008. This action is not approving
any specific rule, but rather proposing
that Alabama’s already approved SIP
meets certain CAA requirements.

II. What elements are required under
Sections 110(a)(1) and (2)?

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
existing SIP already contains. In the
case of the 1997 8-hour ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous ozone NAAQS.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure” SIP
requirements related to a newly
established or revised NAAQS. As
mentioned above, these requirements
include SIP infrastructure elements
such as modeling, monitoring, and
emissions inventories that are designed
to assure attainment and maintenance of
the NAAQS. The requirements that are
the subject of this proposed rulemaking
are listed below * and in EPA’s October

1Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather due at the time the
nonattainment area plan requirements are due
pursuant to section 172. These requirements are:
(1) Submissions required by section 110(a)(2)(C) to
the extent that subsection refers to a permit program
as required in part D Title I of the CAA, and (2)
submissions required by section 110(a)(2)(I) which

2, 2007, memorandum entitled
“Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the
1997 8-Hour Ozone and PM, 5 National
Ambient Air Quality Standards.”

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.?2

¢ 110(a)(2)(D): Interstate transport.3

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.4

e 110(a)(2)(]): Consultation with
government officials; public
notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

IIT. What is EPA’s analysis of how
South Carolina addressed the elements
of the Sections 110(a)(1) and (2)
“infrastructure” provisions?

The South Carolina infrastructure
submission addresses the provisions of
sections 110(a)(1) and (2) as described
below.

pertain to the nonattainment planning requirements
of part D, Title I of the CAA. Today’s proposed
rulemaking does not address infrastructure
elements related to section 110(a)(2)(I) or the
nonattainment planning requirements of
110(a)(2)(C).

2 This rulemaking only addresses requirements
for this element as they relate to attainment areas.

3Today’s proposed rule does not address element
110(a)(2)(D)(i) (Interstate Transport) for the 1997
8-hour ozone NAAQS. Interstate transport
requirements were formerly addressed by South
Carolina consistent with the Clean Air Interstate
Rule (CAIR). On December 23, 2008, CAIR was
remanded by the DC Circuit Court of Appeals,
without vacatur, back to EPA. See North Carolina
v. EPA, 531 F.3d 896 (DC Cir. 2008). Prior to this
remand, EPA took final action to approve South
Carolina’s SIP revision, which was submitted to
comply with CAIR. See 72 FR 57209 (October 9,
2007). In so doing, South Carolina’s CAIR SIP
revision addressed the interstate transport
provisions in Section 110(a)(2)(D)(i) for the 1997
8-hour ozone NAAQS. In response to the remand
of CAIR, EPA has since proposed a new rule to
address the interstate transport of NOx and SOx in
the eastern United States. See 75 FR 45210 (Aug.
2, 2010) (“the Transport Rule”). However, because
this rule has yet to be finalized, EPA’s action on
element 110(a)(2)(D)(i) will be addressed in a
separate action.

4 This requirement was inadvertently omitted
from EPA’s October 2, 2007, memorandum entitled
“Guidance on SIP Elements Required Under Section
110(a)(1) and (2) for the 1997 8-Hour Ozone and
PM, 5 National Ambient Air Quality Standards,” but
as mentioned above is not relevant to today’s
proposed rulemaking.
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1. 110(a)(2)(A): Emission limits and
other control measures: South
Carolina’s SIP provides an overview of
the provisions of the South Carolina Air
Pollution Control Regulations relevant
to air quality control regulations. The
regulations described below have been
federally approved in the South
Carolina SIP and include enforceable
emission limitations and other control
measures. Regulation 61-62.5, Standard
No. 2, Ambient Air Quality Standards,
and Regulation 61-62.1, Definitions and
General Requirements, establish
emission limits for ozone and addresses
the required control measures, means
and techniques for compliance of the
ozone NAAQS respectively. In addition,
South Carolina’s state-only Regulation
61-30 gives the DHEC the authority to
levy fees for permits and establishes
schedules for timely action on permit
applications. EPA has made the
preliminary determination that the
provisions contained in these chapters
and South Carolina’s practices are
adequate to protect the 1997 8-hour
ozone NAAQS in the State.

In this action, EPA is not proposing to
approve or disapprove any existing
State provisions with regard to excess
emissions during startup, shutdown, or
malfunction (SSM) of operations at a
facility. EPA believes that a number of
states have SSM provisions which are
contrary to the CAA and existing EPA
guidance, “State Implementation Plans:
Policy Regarding Excess Emissions
During Malfunctions, Startup, and
Shutdown” (September 20, 1999), and
the Agency plans to address such state
regulations in the future. In the
meantime, EPA encourages any state
having a deficient SSM provision to take
steps to correct it as soon as possible.

Additionally, in this action, EPA is
not proposing to approve or disapprove
any existing State rules with regard to
director’s discretion or variance
provisions. EPA believes that a number
of states have such provisions which are
contrary to the CAA and existing EPA
guidance (52 FR 45109 (November 24,
1987)), and the Agency plans to take
action in the future to address such state
regulations. In the meantime, EPA
encourages any state having a director’s
discretion or variance provision which
is contrary to the CAA and EPA
guidance to take steps to correct the
deficiency as soon as possible.

2. 110(a)(2)(B) Ambient air quality
monitoring/data system: South
Carolina’s SIP Regulation 61-62.5,
Standard No. 7, Prevention of
Significant Deterioration, along with the
South Carolina Network Description
and Ambient Air Network Monitoring
Plan provides for an ambient air quality

monitoring system in the State.
Annually, EPA approves the ambient air
monitoring network plan for the state
agencies. On July 1, 2010, South
Carolina submitted its plan to EPA. On
September 23, 2010, EPA approved
South Carolina’s monitoring network
plan. South Carolina’s approved
monitoring network plan can be
accessed at http://www.regulations.gov
using Docket ID No. EPA-R04-OAR-
2010-0721. EPA has made the
preliminary determination that South
Carolina’s SIP and practices are
adequate for the ambient air quality
monitoring and data system related to
the 1997 8-hour ozone NAAQS.

3. 110(a)(2)(C) Program for
enforcement of control measures
including review of proposed new
sources: Regulation 61-62.5, Standard
No. 7, Prevention of Significant
Deterioration, and Regulation 61-62.5,
Standard No. 7.1, Nonattainment New
Source Review, of South Carolina’s SIP
pertain to the construction of any new
major stationary source or any project at
an existing major stationary source in an
area designated as attainment or
unclassifiable. On July 1, 2005, DHEC
submitted a Prevention of Significant
Deterioration/New Source Review (PSD/
NSR) SIP revision to EPA for approval.
In August 2007, EPA sent a letter to
DHEC indicating that the submittal
required modification. Upon
commitment from South Carolina to
address these changes, EPA took final
action on June 2, 2008, to partially
approve, disapprove, and conditionally
approve revisions to the SIP originally
submitted by the State on July 1, 2005.
South Carolina later fulfilled the
requirements of the conditional
approval through a SIP revision,
submitted to EPA on April 14, 2009.
Further, on December 2, 2010, South
Carolina submitted, for parallel
processing, a SIP revision which
addresses the Ozone Implementation
NSR Update requirements to include
nitrogen oxides (NOx) as an ozone
precursor for permitting purposes.
Specifically, the Ozone Implementation
NSR Update requirements include
changes to major source thresholds for
sources in certain classes of
nonattainment areas, changes to offset
ratios for marginal, moderate, serious,
severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors. EPA is currently proposing
approval of South Carolina’s December

2, 2010, submission in a rulemaking
separate from today’s action.

On June 11, 2010, the South Carolina
Governor signed an Executive Order to
confirm that the State had authority to
implement appropriate emission
thresholds for determining which new
stationary sources and modification
projects become subject to PSD
permitting requirements for their GHG
emissions at the state level. On
December 30, 2010, EPA published a
final rulemaking, “Action To Ensure
Authority To Implement Title V
Permitting Programs Under the
Greenhouse Gas Tailoring Rule” (75 FR
82254) to narrow EPA’s previous
approval of State title V operating
permit programs that apply (or may
apply) to GHG-emitting sources; this
rule hereafter is referred to as the
“Narrowing Rule.” EPA narrowed its
previous approval of certain State
permitting thresholds, for GHG
emissions so that only sources that
equal or exceed the GHG thresholds, as
established in the final Tailoring Rule,
would be covered as major sources by
the Federally-approved programs in the
affected States. South Carolina was
included in this rulemaking. On March
4, 2011, South Carolina submitted a
letter withdrawing from EPA’s
consideration the portion of South
Carolina’s SIP for which EPA withdrew
its previous approval in the Narrowing
Rule. These provisions are no longer
intended for inclusion in the SIP, and
are no longer before EPA for its approval
or disapproval. A copy of South
Carolina’s letter can be accessed at
http://www.regulations.gov using
Docket ID No. EPA-R04-OAR-2010-
0721.

In this action, EPA is proposing to
approve South Carolina’s infrastructure
SIP for the 8-hour ozone NAAQS with
respect to the general requirement in
section 110(a)(2)(C) to include a
program in the SIP that regulates the
modification and construction of any
stationary source as necessary to assure
that the NAAQS are achieved. EPA is
not proposing to approve or disapprove
the state’s existing minor NSR program
itself to the extent that it is inconsistent
with EPA’s regulations governing this
program. EPA believes that a number of
states may have minor NSR provisions
that are contrary to the existing EPA
regulations for this program. EPA
intends to work with states to reconcile
state minor NSR programs with EPA’s
regulatory provisions for the program.
The statutory requirements of section
110(a)(2)(C) provide for considerable
flexibility in designing minor NSR
programs, and EPA believes it may be
time to revisit the regulatory
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requirements for this program to give
the states an appropriate level of
flexibility to design a program that
meets their particular air quality
concerns, while assuring reasonable
consistency across the country in
protecting the NAAQS with respect to
new and modified minor sources.

EPA has made the preliminary
determination that South Carolina’s SIP
and practices are adequate for program
enforcement of control measures
including review of proposed new
sources related to the 1997 8-hour ozone
NAAQS.

4. 110(a)(2)(D)(ii) Interstate and
International transport provisions:

In Regulation 61-62.5 Standard 7—
Prevention of Significant Deterioration,
DHEC outlines how it will notify
neighboring states of potential impacts
from new or modified sources. South
Carolina does not have any pending
obligation under section 115 and 126.
Additionally, South Carolina has
federally approved regulations in its SIP
that satisfy the requirements for the
NOx SIP Call. See 67 FR 43546 (June 28,
2002). EPA has made the preliminary
determination that South Carolina’s SIP
and practices are adequate for insuring
compliance with the applicable
requirements relating to interstate and
international pollution abatement for
the 1997 8-hour ozone NAAQS.

5. 110(a)(2)(E) Adequate resources:
DHEC is provided its legal authority to
establish a SIP and implement related
plants, in general, under S.C. Code Ann.
Section 48, Title 1. Specifically, S.C.
Code Ann. § 48-1-50(12) grants DHEC
the statutory authority to “Accept,
receive and administer grants or other
funds or gifts for the purpose of carrying
out any of the purposes of this chapter;
accept, receive and receipt for Federal
money given by the Federal government
under any Federal law to the State of
South Carolina for air or water control
activities, surveys or programs.” S.C.
Code Ann. Section 48, Title 2 grants
DHEC statutory authority to establish
environmental protection funds.
Additionally, Regulation 61-30,
Environmental Protection Fees, provides
DHEC with the ability to access fees for
environmental permitting programs.
DHECGC implements the SIP in
accordance with the provisions of S.C.
Code Ann § 1-23—40 (the
Administrative Procedures Act) and S.C.
Code Ann. Section 48, Title 1. In
addition, the requirements of
110(a)(2)(E)(i-iii) are met when EPA
performs a completeness determination
for each SIP submittal. This ensures that
each submittal provides evidence that
adequate personnel, funding, and legal
authority under State Law has been

used to carry out the state’s
implementation plan and related issues.
This information is included in all
prehearings and final SIP submittal
packages for approval by EPA.

Annually, states update grant
commitments based on current SIP
requirements, air quality planning, and
applicable requirements related to the
NAAQS, including the 1997 8-hour
ozone NAAQS. On April 14, 2010, EPA
submitted a letter to South Carolina
outlining 105 grant commitments and
current status of these commitments for
fiscal year 2009. The letter EPA
submitted to South Carolina can be
accessed at http://www.regulations.gov
using Docket ID No. EPA-R04-OAR-
2010-0721. There were no outstanding
issues, therefore South Carolina’s grants
were finalized and closed out. EPA has
made the preliminary determination
that South Carolina has adequate
resources for implementation of the
1997 8-hour ozone NAAQS.

6. 110(a)(2)(F) Stationary source
monitoring system: Regulation 61-62.1,
Definitions and General Requirements,
Section [II—Emissions Inventory, of the
South Carolina SIP provides for an
emission inventory plan that establishes
reporting requirements. Specifically, the
emissions inventory plan requires
sources to submit an annual emission
inventory including but not limited to
the following:

i. Information on fuel burning
equipment;

ii. Types and quantities of fuel used;

iii. Fuel analysis;

iv. Exhaust parameters;

v. Control equipment information;

vi. Raw process materials and
quantities used;

vii. Design, normal and actual process
rates;

viii. Hours of operation;

ix. Significant emission generating
points or processes as discussed on the
current form for reporting emissions
data as provided by the Department;

X. Any desired information listed in
40 CFR part 51, subpart A (June 10,
2002) that is requested by the
Department.

South Carolina DHEC uses these data
to track progress towards maintaining
the NAAQS, develop control and
maintenance strategies, identify sources
and general emission levels, and
determine compliance with emission
regulations and additional EPA
requirements.

Additionally, the National Emissions
Inventory (NEI) is EPA’s central
repository for air emissions data. EPA
published the Air Emissions Reporting
Rule (AERR) on December 5, 2008,
which modified the requirements for

collecting and reporting air emissions
data (73 FR 76539). The AERR
shortened the time states had to report
emissions data from 17 to 12 months,
giving states one calendar year to submit
emissions data. All states are required to
submit a comprehensive emissions
inventory every three years and report
emissions for certain larger sources
annually through EPA’s online
Emissions Inventory System (EIS).
States report emissions data for the six
criteria pollutants and the precursors
that form them—nitrogen oxides, sulfur
dioxide, ammonia, lead, carbon
monoxide, particulate matter, and
volatile organic compounds. Many
states also voluntarily report emissions
of hazardous air pollutants. South
Carolina made its latest update to the
NEI February 18, 2011. EPA compiles
the emissions data, supplementing it
where necessary, and releases it to the
general public through the Web site
http://www.epa.gov/ttn/chief/
eiinformation.html. EPA has made the
preliminary determination that South
Carolina’s SIP and practices are
adequate for the stationary source
monitoring systems related to the 1997
8-hour ozone NAAQS.

7. 110(a)(2)(G) Emergency power:
Regulation 61-62.3, Air Pollution
Episodes, of the South Carolina SIP
identifies air pollution emergency
episodes and preplanned abatement
strategies. These criteria have
previously been approved by EPA. EPA
has made the preliminary determination
that South Carolina’s SIP and practices
are adequate for emergency powers
related to the 1997 8-hour ozone
NAAQS.

8. 110(a)(2)(H) Future SIP revisions:
As previously discussed, South Carolina
DHEG is responsible for adopting air
quality rules and revising SIPs as
needed to attain or maintain the
NAAQS. South Carolina has the ability
and authority to respond to calls for SIP
revisions, and has provided a number of
SIP revisions of the years for
implementation of the NAAQS. S.C.
Code Ann. Section 48, Title 1 provides
DHEG the statutory authority to revise
the SIP to accommodate changes in the
NAAQS. Specific to the 1997 8-hour
ozone NAAQS, South Carolina has
provided the following submissions:

e August 31, 2007, SIP Revision—
Rock Hill-Fort Mill (Charlotte) 8-hr
Ozone Reasonably Available Control
Technology and Reasonable Further
Progress;

e December 13, 2007, SIP Revision
(EPA approval, 74 FR 26099, June 1,
2009, with a correcting amendment 75
FR 3870, January 25, 2010) Cherokee
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County 8-hour Ozone 110(a)(1)
Maintenance Plan;

e April 29, 2010, SIP Revision—
Supplement and Resubmission of the
1997 8-hour Ozone Rock Hill-Fort Mill
Attainment Demonstration (Charlotte)

In the Rock Hill-Fort Mill, South
Carolina maintenance plans for the
Charlotte-Gastonia-Rock Hill, NC-SC
nonattainment area, the State commits
to provide additional SIP revisions for
the 1997 8-hour ozone NAAQS pursuant
to 175(A)(b), and also commits to
provide additional SIP revisions to
implement contingency measures in the
future. EPA has made the preliminary
determination that South Carolina’s SIP
and practices adequately demonstrate a
commitment to provide future SIP
revisions related to the 1997 8-hour
ozone NAAQS when necessary.

9. 110(a)(2)(]) (121 consultation)
Consultation with government officials:
South Carolina Air Regulation 61-62.5,
Standard No. 7, Prevention of
Significant Deterioration, as well as the
Regional Haze Implementation Plan
(which allows for consultation between
appropriate state, local, and tribal air
pollution control agencies as well as the
corresponding Federal Land Managers),
provide for consultation with
government officials whose jurisdictions
might be affected by SIP development
activities. More specifically, South
Carolina adopted state-wide
consultation procedures for the
implementation of transportation
conformity which includes the
consideration of the development of
mobile inventories for SIP development.
Required partners covered by South
Carolina’s consultation procedures
include federal, state and local
transportation and air quality agency
officials. EPA approved South
Carolina’s consultation procedures on
July 28, 2009 (See 74 FR 37168). EPA
has made the preliminary determination
that South Carolina’s SIP and practices
adequately demonstrate consultation
with government officials related to the
1997 8-hour ozone NAAQS when
necessary.

10. 110(a)(2)(J) (127 public
notification) Public notification: DHEC
has several public notice mechanisms in
place to notify the public of ozone and
other pollutant forecasting, including an
air quality monitoring website with
ground level ozone alerts. South
Carolina also has an extensive outreach
program to educate the public and
promote voluntary emissions reduction
measures including the “Take a Break
from the Exhaust” alternative transit
reward system. As discussed above,
Regulation 61-62.3, Air Pollution
Episodes, requires that DHEC notify the

public of any air pollution episode or
NAAQS violation. EPA has made the
preliminary determination that South
Carolina’s SIP and practices adequately
demonstrate the State’s ability to
provide public notification related to
the 1997 8-hour ozone NAAQS when
necessary.

11. 110(a)(2)(J) (PSD) PSD and
visibility protection: South Carolina
demonstrates its authority to regulate
new and modified sources of ozone
precursors volatile organic compounds
(VOCs) and NOy to assist in the
protection of air quality in South
Carolina’s Air Regulation 61-62.5,
Standard No. 7, Prevention of
Significant Deterioration. On December
2, 2010, South Carolina submitted, for
parallel processing, a SIP revision
which addresses the Ozone
Implementation NSR Update
requirements to include NOx as an
ozone precursor for permitting
purposes. Specifically, the Ozone
Implementation NSR Update
requirements include changes to major
source thresholds for sources in certain
classes of nonattainment areas, changes
to offset ratios for marginal, moderate,
serious, severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors. EPA is currently proposing
approval of South Carolina’s December
2, 2010, submission in a rulemaking
separate from today’s action.

With regard to the applicable
requirements for visibility protection,
EPA recognizes that states are subject to
visibility and regional haze program
requirements under Part C of the Act
(which includes sections 169A and
169B). In the event of the establishment
of a new NAAQS, however, the
visibility and regional haze program
requirements under part C do not
change. Thus, EPA finds that there is no
new visibility obligation “triggered”
under section 110(a)(2)(J) when a new
NAAQS becomes effective. This would
be the case even in the event a
secondary PM, s NAAQS for visibility is
established, because this NAAQS would
not affect visibility requirements under
part C. South Carolina has submitted
SIP revisions for approval to satisfy the
requirements of the CAA Section 169A,
and the regional haze and best available
retrofit technology rules contained in 40
CFR 51.308. These revisions are
currently under review and will be
acted on in a separate action. EPA has
made the preliminary determination
that South Carolina’s SIP and practices
adequately demonstrate the State’s

ability to implement PSD programs and
to provide for visibility protection
related to the 1997 8-hour ozone
NAAQS when necessary.

12. 110(a)(2)(K) Air quality and
modeling/data: South Carolina
Regulation 61-62.5, Standard No. 2,
Ambient Air Quality Standards, and
Regulation 61-62.5, Standard No. 7,
Prevention of Significant Deterioration,
require that air modeling be conducted
to determine permit applicability. These
standards demonstrate that South
Carolina has the authority to provide
relevant data for the purpose of
predicting the effect on ambient air
quality of the 8-hour ozone NAAQS.
Additionally, South Carolina supports a
regional effort to coordinate the
development of emissions inventories
and conduct regional modeling for
several NAAQS, including the 1997 8-
hour ozone NAAQS, for the
Southeastern states. Taken as a whole,
South Carolina’s air quality regulations
demonstrate that ADEM has the
authority to provide relevant data for
the purpose of predicting the effect on
ambient air quality of the 8-hour ozone
NAAQS. EPA has made the preliminary
determination that South Carolina’s SIP
and practices adequately demonstrate
the State’s ability to provide for air
quality and modeling, along with
analysis of the associated data, related
to the 1997 8-hour ozone NAAQS when
necessary.

13. 110(a)(2)(L) Permitting fees:
Pursuant to S.C. Code Ann. § 48-2-50,
DHEC shall charge fees for
environmental programs it administers
pursuant to federal and state law and
regulations. Regulation 61-30,
Environmental Protection Fees,
prescribes fees applicable to applicants
and holders of permits, licenses,
certificates, certifications, and
registrations as well as establishes
procedures for the payment of fees,
provides for the assessment of penalties
for nonpayment, and establishes an
appeals process for refuting fees. EPA
has made the preliminary determination
that South Carolina’s SIP and practices
adequately provide for permitting fees
related to the 1997 8-hour ozone
NAAQS when necessary.

14. 110(a)(2)(M) Consultation/
participation by affected local entities:
Regulation 61-62.5, Standard No. 7,
Prevention of Significant Deterioration,
of the South Carolina SIP requires that
DHEC notify the public of the
application, preliminary determination,
degree of incremental consumption, and
the opportunity for comment prior to
making a final permitting decision.
DHEC has worked closely with local
political subdivisions when developing
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its Transportation Conformity SIP,
Regional Haze Implementation Plan,
Early Action Compacts, and the 8-hour
Ozone Attainment Demonstration for
York County, South Carolina portion of
the Charlotte-Gastonia-Rock Hill NC-SC
nonattainment area. EPA has made the
preliminary determination that South
Carolina’s SIP and practices adequately
demonstrate consultation with affected
local entities related to the 1997 8-hour
ozone NAAQS when necessary.

IV. Proposed Action

As described above, DHEC has
addressed the elements of the CAA
110(a)(1) and (2) SIP requirements
pursuant to EPA’s October 2, 2007,
guidance to ensure that the 1997 8-hour
ozone NAAQS are implemented,
enforced, and maintained in South
Carolina. EPA is proposing to approve
South Carolina’s infrastructure
submission for the 1997 8-hour ozone
NAAQS because this submission is
consistent with section 110 of the CAA.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or

safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 7, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2011-6270 Filed 3—-16—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010-0720-201039 FRL—-
9282-3]

Approval and Promulgation of
Implementation Plans; Alabama;
110(a)(1) and (2) Infrastructure
Requirements for the 1997 8-Hour
Ozone National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan (SIP),
submitted by the State of Alabama,
through the Alabama Department of
Environmental Management (ADEM) as
demonstrating that the State meets the
requirements of sections 110(a)(1) and

(2) of the Clean Air Act (CAA or the Act)
for the 1997 8-hour ozone national
ambient air quality standard (NAAQS).
Section 110(a) of the CAA requires that
each state adopt and submit a SIP for
the implementation, maintenance, and
enforcement of each NAAQS
promulgated by the EPA, which is
commonly referred to as an
“infrastructure” SIP. Alabama certified
that the Alabama SIP contains
provisions that ensure the 1997 8-hour
ozone NAAQS is implemented,
enforced, and maintained in Alabama
(hereafter referred to as “infrastructure
submission”). Alabama’s infrastructure
submission, provided to EPA on
December 10, 2007, addressed all the
required infrastructure elements for the
1997 8-hour ozone NAAQS.

DATES: Written comments must be
received on or before April 18, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2010-0720, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562-9140.

4. Mail: “EPA-R04-0OAR-2010-0720,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—-OAR-2010—
0720. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
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“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9140.
Ms. Ward can be reached via electronic
mail at ward.nacosta@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. What elements are required under
Sections 110(a)(1) and (2)?

II. What is EPA’s analysis of how Alabama
addressed the elements of Sections
110(a)(1) and (2) “infrastructure”
provisions?

IV. Proposed Action

V. Statutory and Executive Order Reviews

I. Background

On July 18, 1997, EPA promulgated a
new NAAQS for ozone based on 8-hour
average concentrations. The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
the NAAQS was changed from 0.12
parts per million (ppm) to 0.08 ppm
(See 62 FR 38856). By statute, SIPs
meeting the requirements of sections
110(a)(1) and (2) are to be submitted by
states within three years after
promulgation of a new or revised
NAAQS. Sections 110(a)(1) and (2)
require states to address basic SIP
requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the NAAQS. States were required to
submit such SIPs for the 1997 8-hour
ozone NAAQS to EPA no later than June
2000. However, intervening litigation
over the 1997 8-hour ozone NAAQS
created uncertainty about how to
proceed and many states did not
provide the required “infrastructure” SIP
submission for this newly promulgated
NAAQS.

On March 4, 2004, Earthjustice
submitted a notice of intent to sue
related to EPA’s failure to issue findings
of failure to submit related to the
“infrastructure” requirements for the
1997 8-hour ozone NAAQS. EPA
entered into a consent decree with
Earthjustice which required EPA, among
other things, to complete a Federal
Register notice announcing EPA’s
determinations pursuant to section
110(k)(1)(B) as to whether each state had
made complete submissions to meet the
requirements of section 110(a)(2) for the
1997 8-hour ozone NAAQS by
December 15, 2007. Subsequently, EPA
received an extension of the date to
complete this Federal Register notice
until March 17, 2008, based upon
agreement to make the findings with
respect to submissions made by January
7, 2008. In accordance with the consent
decree, EPA made completeness
findings for each state based upon what
the Agency received from each state as
of January 7, 2008.

On March 27, 2008, EPA published a
final rulemaking entitled,
“Completeness Findings for Section
110(a) State Implementation Plans; 8-

Hour Ozone NAAQS,” making a finding
that each state had submitted or failed
to submit a complete SIP that provided
the basic program elements of section
110(a)(2) necessary to implement the
1997 8-hour ozone NAAQS (See 73 FR
16205). For those states that did receive
findings, the findings of failure to
submit for all or a portion of a state’s
implementation plan established a 24-
month deadline for EPA to promulgate
a Federal Implementation Plan (FIP) to
address the outstanding SIP elements
unless, prior to that time, the affected
states submitted, and EPA approved, the
required SIPs.

The findings that all or portions of a
state’s submission are complete
established a 12-month deadline for
EPA to take action upon the complete
SIP elements in accordance with section
110(k). Alabama’s infrastructure
submission was received by EPA on
December 10, 2007, and was determined
to be complete on March 27, 2008.
Alabama was among other states that
did not receive findings of failure to
submit because it had provided a
complete submission to EPA to address
the infrastructure elements for the 1997
8-hour ozone NAAQS by March 1, 2008.
Today’s action is proposing to approve
Alabama’s infrastructure submission for
which EPA made the completeness
determination on March 27, 2008. This
action is not approving any specific
rule, but rather proposing that
Alabama’s already approved SIP meets
certain CAA requirements.

II. What elements are required under
Sections 110(a)(1) and (2)?

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
existing SIP already contains. In the
case of the 1997 8-hour ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous ozone NAAQS.
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More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure” SIP
requirements related to a newly
established or revised NAAQS. As
mentioned above, these requirements
include SIP infrastructure elements
such as modeling, monitoring, and
emissions inventories that are designed
to assure attainment and maintenance of
the NAAQS. The requirements that are
the subject of this proposed rulemaking
are listed below 1 and in EPA’s October
2, 2007, memorandum entitled
“Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the
1997 8-Hour Ozone and PM, s National
Ambient Air Quality Standards.”

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

e 110(a)(2)(C): Program for
enforcement of control measures.2

¢ 110(a)(2)(D): Interstate transport.3

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

1Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather due at the time the
nonattainment area plan requirements are due
pursuant to section 172. These requirements are: (1)
Submissions required by section 110(a)(2)(C) to the
extent that subsection refers to a permit program as
required in part D Title I of the CAA, and (2)
submissions required by section 110(a)(2)(I) which
pertain to the nonattainment planning requirements
of part D, Title I of the CAA. Today’s proposed
rulemaking does not address infrastructure
elements related to section 110(a)(2)(I) but does
provide detail on how Alabama’s SIP addresses
110(a)(2)(C).

2 This rulemaking only addresses requirements
for this element as they relate to attainment areas.

3Today’s proposed rule does not address element
110(a)(2)(D)(i) (Interstate Transport) for the 1997 8-
hour ozone NAAQS. Interstate transport
requirements were formerly addressed by Alabama
consistent with the Clean Air Interstate Rule
(CAIR). On December 23, 2008, CAIR was remanded
by the DC Circuit Court of Appeals, without
vacatur, back to EPA. See North Carolina v. EPA,
531 F.3d 896 (DC Cir. 2008). Prior to this remand,
EPA took final action to approve Alabama’s SIP
revision, which was submitted to comply with
CAIR. See 72 FR 55659 (October 1, 2007). In so
doing, Alabama’s CAIR SIP revision addressed the
interstate transport provisions in Section
110(a)(2)(D)(i) for the 1997 8-hour ozone NAAQS.
In response to the remand of CAIR, EPA has since
proposed a new rule to address the interstate
transport of NOx and SOy in the eastern United
States. See 75 FR 45210 (Aug. 2, 2010) (“the
Transport Rule”). However, because this rule has
yet to be finalized, EPA’s action on element
110(a)(2)(D)(i) will be addressed in a separate
action.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.4

e 110(a)(2)(J): Consultation with
government officials; public
notification; and PSD and visibility
protection.

¢ 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

ITI. What is EPA’s analysis of how
Alabama addressed the elements of
Sections 110(a)(1) and (2)
“infrastructure” provisions?

Alabama’s infrastructure submission
addresses the provisions of sections
110(a)(1) and (2) as described below.

1. 110(a)(2)(A): Emission limits and
other control measures: Alabama’s
infrastructure submission provides an
overview of the provisions of the
Alabama Air Regulations relevant to air
quality control regulations. The
regulations described below have been
federally approved in the Alabama SIP
and include enforceable emission
limitations and other control measures.
Regulation 335—-3—-1-.03—Ambient Air
Quality Standards, generally authorizes
the ADEM to adopt rules for the control
of air pollution in order to comply with
NAAQS, including those necessary to
obtain EPA approval under section 110
of the CAA. This regulation along with
Regulation 335—-1-.06—Compliance
Schedule, set the schedule for
compliance to be consistent with the
requirements of the CAA. Regulation
335—1-.05—Sampling and Testing
Methods, details the authority and
means with which ADEM can require
testing and emissions verification. EPA
has made the preliminary determination
that the provisions contained in these
chapters and Alabama’s practices are
adequate to protect the 8-hour ozone
NAAQS in the State.

In this action, EPA is not proposing to
approve or disapprove any existing state
provisions with regard to excess
emissions during startup, shutdown, or
malfunction (SSM) of operations at a
facility. EPA believes that a number of
states have SSM provisions which are
contrary to the CAA and existing EPA
guidance, “State Implementation Plans:
Policy Regarding Excess Emissions
During Malfunctions, Startup, and
Shutdown” (September 20, 1999), and

4 This requirement was inadvertently omitted
from EPA’s October 2, 2007, memorandum entitled
“Guidance on SIP Elements Required Under Section
110(a)(1) and (2) for the 1997 8-Hour Ozone and
PM, 5 National Ambient Air Quality Standards,” but
as mentioned above is not relevant to today’s
proposed rulemaking.

the Agency plans to address such state
regulations in the future. In the
meantime, EPA encourages any state
having deficient SSM provisions to take
steps to correct it as soon as possible.

Additionally, in this action, EPA is
not proposing to approve or disapprove
any existing state rules with regard to
director’s discretion or variance
provisions. EPA believes that a number
of states have such provisions which are
contrary to the CAA and existing EPA
guidance (52 FR 45109 (November 24,
1987)), and the Agency plans to take
action in the future to address such state
regulations. In the meantime, EPA
encourages any state having a director’s
discretion or variance provision which
is contrary to the CAA and EPA
guidance to take steps to correct the
deficiency as soon as possible.

2. 110(a)(2)(B) Ambient air quality
monitoring/data system: Alabama’s
infrastructure submission provides
information in Regulation 335-1-.04—
Monitoring, Records, and Reporting,
with regard to the requirement of
sources to submit emissions monitoring
reports as prescribed by the Director.
These entities collect air monitoring
data, quality assure the results, and
report the data. Regulation 335-1—-.05—
Sampling and Testing Methods, details
the authority and means with which
ADEM can require testing and emissions
verification. Alabama regulation 335-3—
14—.04—Air Permits Authorizing
Construction in Clean Air: Prevention of
Significant Deterioration Permitting
(PSD), describes the State’s use of
ambient air quality monitoring data for
purposes of permitting new facilities
and assessing major modifications to
existing facilities. Annually, EPA
approves the ambient air monitoring
network plan for the state agencies. On
July 1, 2010, Alabama submitted their
plan to EPA. On October 8, 2010, EPA
approved Alabama’s monitoring
network plan. Alabama’s approved
monitoring network plan can be
accessed at http://www.regulations.gov
using Docket ID No. EPA-R04-OAR—
2010-0720. EPA has made the
preliminary determination that
Alabama’s SIP and practices are
adequate for the ambient air quality
monitoring and data systems related to
the 1997 8-hour ozone NAAQS.

3. 110(a)(2)(C) Program for
enforcement of control measures
including review of proposed new
sources: Regulation 335—-3—14—.04—Air
Permits Authorizing Construction in
Clean Air Areas: Prevention of
Significant Deterioration Permitting
(PSD),—of Alabama’s SIP describes the
permit requirements for new major
sources or major modifications of
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existing sources in areas classified as
attainment or unclassifiable under
section 107(d)(1)(A)(ii) or (iii) of the
CAA. This ensures that areas that are in
attainment of the NAAQS at the time of
designations prevent any significant
deterioration in air quality. Regulation
335-3-14—.05—Air Permits Authorizing
Construction in or Near Nonattainment
Areas, sets the permitting requirements
for areas in or around non-attainment
areas, including any ozone non-
attainment area. Additionally, Alabama
submitted a SIP revision on June 21,
2006, which addresses the Ozone
Implementation New Source Review
(NSR) Update requirements to include
nitrogen oxides (NOx) as an ozone
precursor for permitting purposes for
PSD and nonattainment NSR.
Specifically, the Ozone Implementation
NSR Update requirements included
changes to major source thresholds for
sources in certain classes of
nonattainment areas, changes to offset
ratios for marginal, moderate, serious,
severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors. EPA took final action to
approve these revisions to the Alabama
SIP on May 1, 2008 (73 FR 23957), and
finalized a correcting amendment on
June 13, 2008 (73 FR 33696).

EPA published a final action revising
Alabama’s greenhouse gas (GHG)
regulations on December 29, 2010 (75
FR 81863). The revisions establish
appropriate emission thresholds for
determining which new stationary
sources and modification projects
become subject to Alabama’s PSD
permitting requirements for their GHG
emissions. This rulemaking approves
changes to ADEM’s Rule 335-3—-14—
.04—Air Permits Authorizing
Construction in Clean Air Areas:
Prevention of Significant Deterioration
Permitting (PSD), which addresses the
thresholds for GHG permitting
applicability in Alabama. EPA has made
the preliminary determination that
Alabama’s SIP and practices are
adequate for program enforcement of
control measures including review of
proposed new sources related to the
1997 8-hour ozone NAAQS.

In this action, EPA is proposing to
approve Alabama’s infrastructure SIP
for the 8-hour ozone NAAQS with
respect to the general requirement in
section 110(a)(2)(C) to include a
program in the SIP that regulates the
modification and construction of any
stationary source as necessary to assure
that the NAAQS are achieved. EPA is

not proposing to approve or disapprove
the state’s existing minor NSR program
itself to the extent that it is inconsistent
with EPA’s regulations governing this
program. EPA believes that a number of
states may have minor NSR provisions
that are contrary to the existing EPA
regulations for this program. EPA
intends to work with states to reconcile
state minor NSR programs with EPA’s
regulatory provisions for the program.
The statutory requirements of section
110(a)(2)(C) provide for considerable
flexibility in designing minor NSR
programs, and EPA believes it may be
time to revisit the regulatory
requirements for this program to give
the states an appropriate level of
flexibility to design a program that
meets their particular air quality
concerns, while assuring reasonable
consistency across the country in
protecting the NAAQS with respect to
new and modified minor sources.

EPA has made the preliminary
determination that Alabama’s SIP and
practices are adequate for program
enforcement of control measures
including review of proposed new
sources related to the 1997 8-hour ozone
NAAQS.

4. 110(a)(2)(D)(ii) Interstate and
International transport provisions: In
Chapter 335—-3—-14.04—Air Permits
Authorizing Construction in Clean Air
Areas: Prevention of Significant
Deterioration Permitting (PSD), ADEM
outlines how it will notify neighboring
states of potential impacts from new or
modified sources. Alabama does not
have any pending obligation under
section 115 and 126. Additionally,
Alabama has federally approved
regulations in its SIP that satisfy the
requirements for the NOx SIP Call. See
67 FR 76316 (December 12, 2002). EPA
has made the preliminary determination
that Alabama’s SIP and practices are
adequate for insuring compliance with
the applicable requirements relating to
interstate and international pollution
abatement for the 1997 8-hour ozone
NAAQS.

5. 110(a)(2)(E) Adequate resources:
ADEM is responsible for adopting air
quality rules, revising SIPs, developing
and tracking the budget, establishing the
title V fees, and other planning needs.
ADEM also coordinates agreements with
local air pollution control programs.
Additionally, SIP submittals contain
this information in the submittal cover
letter. On May 6, 2010, EPA submitted

a letter to Alabama outlining 105 grant
commitments and current status of these
commitments for fiscal year 2009. The
letter EPA submitted to Alabama can be
accessed at http://www.regulations.gov
using Docket ID No. EPA-R04-OAR-

2010-0720. Annually, states update
these grant commitments based on
current SIP requirements, air quality
planning, and applicable requirements
related NAAQS. There were no
outstanding issues, therefore the
Alabama’s grants were finalized and
closed out. EPA has made the
preliminary determination that Alabama
has adequate resources for
implementation of the 1997 8-hour
ozone NAAQS.

6. 110(a)(2)(F) Stationary source
monitoring system: The Alabama
infrastructure submission describes how
the major source and minor source
emission inventory programs collect
emission data throughout the State and
ensure the quality of data. This is
outlined in Chapter 335—-3—1—General
Provisions of the approved Alabama
SIP. Specifically, 335—-3—1—.04—
Monitoring, Records, and Reporting,
335—3-1-.07—Maintenance and
Malfunctioning of Equipment;
Reporting, and 335-3-1-.15—Emissions
Inventory Reporting Requirements, all
address portions of this requirement.

Additionally, the National Emissions
Inventory (NEI) is EPA’s central
repository for air emissions data. EPA
published the Air Emissions Reporting
Rule (AERR) on December 5, 2008,
which modified the requirements for
collecting and reporting air emissions
data (73 FR 76539). The AERR
shortened the time states had to report
emissions data from 17 to 12 months,
giving states one calendar year to submit
emissions data. All states are required to
submit a comprehensive emissions
inventory every three years and report
emissions for certain larger sources
annually through EPA’s online
Emissions Inventory System (EIS).
States report emissions data for the
seven criteria pollutants and the
precursors that form them—nitrogen
oxides, sulfur dioxide, ammonia, lead,
carbon monoxide, particulate matter,
and volatile organic compounds. Many
states also voluntarily report emissions
of hazardous air pollutants. Alabama
made its latest update to the NEI
February 17, 2011. EPA compiles the
emissions data, supplementing it where
necessary, and releases it to the general
public through the Web site http://
www.epa.gov/ttn/chief/
eiinformation.html. EPA has made the
preliminary determination that
Alabama’s SIP and practices are
adequate for the stationary source
monitoring systems related to the 1997
8-hour ozone NAAQS.

7. 110(a)(2)(G) Emergency power: The
Alabama SIP provides provisions in
Chapter 335—-3—2—Air Pollution
Emergency for the identification of air
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pollution emergency episodes. Episode
criteria and emissions reduction plans
are also covered in this chapter. These
criteria have previously been approved
by EPA. EPA believes these criteria are
adequate to address ozone emergency
episodes for the 1997 8-hour ozone
NAAQS. EPA has made the preliminary
determination that Alabama’s SIP and
practices are adequate for emergency
powers related to the 1997 8-hour ozone
NAAQS.

8. 110(a)(2)(H) Future SIP revisions:
ADEM is responsible for adopting air
quality rules and revising SIPs as
needed to attain or maintain the
NAAQS. This authority is provided by
335—3—-1-.03—Ambient Air Quality
Standards, giving Alabama the ability
and authority to respond to calls for SIP
revisions, and the State has provided a
number of SIP revisions over the years
for implementation of the NAAQS.
Specific to the 1997 8-hour ozone
NAAQS, Alabama has provided the
following submissions:

¢ January 27, 2005, SIP Revision (EPA
approval, see 71 FR 27631, January 25,
2006)—Redesignation request and 175A
maintenance plan for the Birmingham,
AL 8-hour Ozone Area

e June 21, 2006, SIP Revision (EPA
approval, see 73 FR 23957, May 1, 2008;
EPA correcting amendment 73 FR
33696, June 13, 2008) Clean Air
Interstate Rule/New Source Review
(NOx as a precursor to ozone)

e February 6, 2008, SIP Revision
(EPA approval, see 74 FR 37945, July
30, 2009) Birmingham 8-hour Ozone
Contingency Measures

In the Birmingham, Alabama
maintenance plans, the State commits to
provide additional SIP revisions for the
1997 8-hour ozone NAAQS pursuant to
section 175A(b), and also commits to
provide additional SIP revisions to
implement contingency measures
should one of the areas that was
redesignated to attainment violate the
1997 8-hour ozone NAAQS. EPA has
made the preliminary determination
that Alabama’s SIP and practices
adequately demonstrate a commitment
to provide future SIP revisions related to
the 1997 8-hour ozone NAAQS when
necessary.

9. 110(a)(2)(J) (121 consultation)
Consultation with government officials:
Alabama’s Air Regulation 335-3-1—
.03—Ambient Air Quality Standards,
describes how the State consults with
air pollution control agencies in other
states whose jurisdictions might be
affected by SIP development activities.
Additionally, ADEM has submitted for
federal approval a regional haze plan
which outlines consultation practices

with Federal Land Managers. EPA has
made the preliminary determination
that Alabama’s SIP and practices
adequately demonstrate consultation
with government officials related to the
1997 8-hour ozone NAAQS when
necessary.

10. 110(a)(2)(J) (127 public
notification) Public notification: The
State’s emergency episode provisions,
discussed above, provide for
notification to the public when air
pollution episodes occur. Furthermore,
Alabama maintains a public Web site on
which daily air quality index forecasts
are posted for the Birmingham,
Huntsville, Mobile, and Columbus
areas. This Web site can be accessed at:
http://adem.alabama.gov/programs/air/
airquality.cnt. EPA has made the
preliminary determination that
Alabama’s SIP and practices adequately
demonstrate the State’s ability to
provide public notification related to
the 1997 8-hour ozone NAAQS when
necessary.

11. 110(a)(2)(]) (PSD) PSD and
visibility protection: Alabama
demonstrates its authority to regulate
new and modified sources of ozone
precursors, volatile organic compound
and nitrogen oxides (VOCs and NOxy), to
assist in the protection of air quality in
Alabama’s Air Regulations Chapter 335—
3—14—-.04—Air Permits Authorizing
Construction in Clean Air Areas:
Prevention of Significant Deterioration
Permitting (PSD). Alabama submitted a
SIP revision on March 7, 2007, which
addresses the Ozone Implementation
NSR Update requirements to include
NOx as an ozone precursor for
permitting purposes. Specifically, the
Ozone Implementation NSR Update
requirements included changes to major
source thresholds for sources in certain
classes of nonattainment areas, changes
to offset ratios for marginal, moderate,
serious, severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors. EPA took final action to
approve these changes to the Alabama
SIP on May 1, 2008 (73 FR 23957), and
published a correcting amendment on
June 13, 2008 (73 FR 33696).

With regard to the applicable
requirements for visibility protection,
EPA recognizes that states are subject to
visibility and regional haze program
requirements under Part C of the Act
(which includes sections 169A and
169B). In the event of the establishment
of a new NAAQS, however, the
visibility and regional haze program
requirements under part C do not

change. Thus, EPA finds that there is no
new visibility obligation “triggered”
under section 110(a)(2)(J) when a new
NAAQS becomes effective. This would
be the case even in the event a
secondary PM, s NAAQS for visibility is
established, because this NAAQS would
not affect visibility requirements under
part C. Alabama has submitted SIP
revisions for approval to satisfy the
requirements of the CAA section 169A,
and the regional haze and best available
retrofit technology rules contained in 40
CFR 51.308. These revisions are
currently under review and will be
acted on in a separate action. EPA has
made the preliminary determination
that Alabama’s SIP and practices
adequately demonstrate the State’s
ability to implement PSD programs and
to provide for visibility protection
related to the 1997 8-hour ozone
NAAQS when necessary.

12. 110(a)(2)(K) Air quality and
modeling/data: Alabama has the
authority to conduct air quality
modeling and report the results of such
modeling to EPA, as contained in
Alabama Air Regulations 335—-3-14—
.04—Air Permits Authorizing
Construction in Clean Air Areas:
Prevention of Significant Deterioration
Permitting (PSD). These regulations also
show that ambient ozone monitoring is
used, in conjunction with pre- and post-
construction ambient air monitoring, to
track local and regional scale changes in
ozone concentrations. These regulations
further demonstrate that Alabama has
the authority to provide relevant data
for the purpose of predicting the effect
on ambient air quality of the 8-hour
ozone NAAQS. Additionally, Alabama
supports a regional effort to coordinate
the development of emissions
inventories and conduct regional
modeling for several NAAQS, including
the 1997 8-hour ozone NAAQS, for the
Southeastern states. Taken as a whole,
Alabama’s air quality regulations
demonstrate that ADEM has the
authority to provide relevant data for
the purpose of predicting the effect on
ambient air quality of the 8-hour ozone
NAAQS. EPA has made the preliminary
determination that Alabama’s SIP and
practices adequately demonstrate the
State’s ability to provide for air quality
and modeling, along with analysis of the
associated data, related to the 1997
8-hour NAAQS when necessary.

13. 110(a)(2)(L) Permitting fees:
Alabama addresses the review of
construction permits as previously
discussed in 110(a)(2)(C). Permitting
fees are collected through the state’s
title V fees program, which has been
federally approved, and according to
State regulations in 335-3-16—.04—
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Permit Application Requirements. EPA
has made the preliminary determination
that Alabama’s SIP and practices
adequately provide for permitting fees
related to the 1997 8-hour ozone
NAAQS when necessary.

14. 110(a)(2)(M) Consultation/
participation by affected local entities:
ADEM coordinates with local
governments affected by the SIP.
Alabama’s SIP also includes a
description of the public participation
process for SIP development. Alabama
has consulted with local entities for the
development of transportation
conformity and has worked with the
Federal Land Managers as a requirement
of its regional haze rule. More
specifically, Alabama adopted State-
wide consultation procedures for the
implementation of transportation
conformity which includes the
consideration of the development of
mobile inventories for SIP development
and the requirements that link
transportation planning and air quality
planning in nonattainment and
maintenance areas. These consultation
and participation procedures have been
approved in the Alabama SIP as non-
regulatory provisions, “Alabama
Interagency Transportation Conformity
Memorandum of Agreement” and
“Conformity SIP for Birmingham and
Jackson County.” These provisions were
approved on May 11, 2000 and March
26, 2009, respectively. See 65 FR 30362
and 74 FR 13118. Required partners
covered by Alabama’s consultation
procedures include federal, state and
local transportation and air quality
agency officials. The state and local
transportation agency officials are most
directly impacted by transportation
conformity requirements and are
required to provide public involvement
for their activities including the analysis
which shows how they meet
transportation conformity requirements.
EPA has made the preliminary
determination that Alabama’s SIP and
practices adequately demonstrate
consultation/by affected local entities
related to the 1997 8-hour ozone
NAAQS when necessary.

IV. Proposed Action

As described above, ADEM has
addressed the elements of the CAA
110(a)(1) and (2) SIP requirements
pursuant to EPA’s October 2, 2007,
guidance to ensure that the 1997 8-hour
ozone NAAQS are implemented,
enforced, and maintained in Alabama.
EPA is proposing to approve Alabama’s
infrastructure submission for the 1997
8-hour ozone NAAQS because this
submission is consistent with section
110 of the CAA.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 7, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2011-6229 Filed 3—-16-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2011-0046; FRL-9282-9]

Approval and Promulgation of
Implementation Plans; State of
California; Interstate Transport of
Pollution; Significant Contribution to
Nonattainment and Interference With
Maintenance Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan (SIP)
revision submitted by the State of
California for the purpose of addressing
the interstate transport provisions of
Clean Air Act (CAA) section
110(a)(2)(D)@E)(I) for the 1997 8-hour
ozone National Ambient Air Quality
Standards (NAAQS or standards) and
the 1997 fine particulate matter (PM- s)
NAAQS. Section 110(a)(2)(D)(i) of the
CAA requires that each state have
adequate provisions to prohibit air
emissions from adversely affecting air
quality in other states through interstate
transport. EPA is proposing to approve
California’s SIP revision for the 1997
8-hour ozone and 1997 PM, s NAAQS as
meeting the requirements of CAA
section 110(a)(2)(D)(1)(I) to prohibit
emissions that will contribute
significantly to nonattainment of the
these standards in any other state and to
prohibit emissions that will interfere
with maintenance of these standards by
any other state.

DATES: Written comments must be
received on or before April 18, 2011.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R09-OAR-2011-0046, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.
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2. E-mail: mays.rory@epa.gov.

3. Fax:415-947-3579.

4. Mail or deliver: Rory Mays (AIR-2),
U.S. Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901. Deliveries
are only accepted during the Regional
Office’s normal hours of operation.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at http://www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
http://www.regulations.gov or e-mail.
http://www.regulations.gov is an
anonymous access system, and EPA will
not know your identity or contact
information unless you provide it in the
body of your comment. If you send e-
mail directly to EPA, your e-mail
address will be automatically captured
and included as part of the public
comment. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

Docket: The index to the docket for
this action is available electronically at
http://www.regulations.gov and in hard
copy at EPA Region IX, 75 Hawthorne
Street, San Francisco, California. While
all documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed directly
below.

FOR FURTHER INFORMATION CONTACT: Rory
Mays, Air Planning Office (AIR-2), U.S.
Environmental Protection Agency,
Region IX, (415) 972-3227,
mays.rory@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms

“we,” “us,” and “our” refer to EPA.
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IV. Proposed Action
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I. Background

On July 18, 1997, EPA promulgated
new standards for 8-hour ozone ! and
fine particulate matter 2 (PM, s). This
proposed action is in response to the
promulgation of these standards (the
1997 8-hour ozone NAAQS and 1997
PM, s NAAQS). This proposed action
does not address the requirements of the
2006 PM, s NAAQS or the 2008 8-hour
ozone NAAQS; those standards will be
addressed in future actions.

Section 110(a)(1) of the CAA requires
states to submit SIPs to address a new
or revised NAAQS within three years
after promulgation of such standards, or
within such shorter period as EPA may
prescribe. Section 110(a)(2) lists the
elements that such new SIPs must
address, as applicable, including section
110(a)(2)(D)(i) which pertains to
interstate transport of certain emissions.
On August 15, 2006, EPA issued a
guidance memorandum that provides
recommendations to states for making
submissions to meet the requirements of
section 110(a)(2)(D)(i) for the 1997 8-
hour ozone and 1997 PM, s standards
(2006 Guidance).3

1See 62 FR 38856. The level of the 1997 8-hour
ozone NAAQS is 0.08 parts per million (ppm). 40
CFR 50.10. The 8-hour ozone standard is met when
the 3-year average of the annual 4th highest daily
maximum 8-hour ozone concentrations is 0.08 ppm
or less (i.e., less than 0.085 ppm based on the
rounding convention in 40 CFR part 50 Appendix
I). This 3-year average is referred to as the “design
value.”

2 See 62 FR 38652. The level of the 1997 PM, 5
NAAQS are 15.0 micrograms per cubic meter (ug/
m3) (annual arithmetic mean concentration) and 65
ug/m3 (24-hour average concentration). 40 CFR
50.7. The annual standard is met when the 3-year
average of the annual mean concentrations is 15.0
ug/m3 or less (i.e., less than 15.05 pg/ms3 based on
the rounding convention in 40 CFR part 50
Appendix N Section 4.3). The 24-hour standard is
met when the 3-year average annual 98th percentile
of 24-hour concentrations is 65 pug/ms3 or less (i.e.,
less than 65.5 ug/m3 based on the rounding
convention in 40 CFR part 40 Appendix N Section
4.3). Id. These 3-year averages are referred to as the
annual PM, s and 24-hour PM, s “design values,”
respectively.

3Memorandum from William T. Harnett entitled
“Guidance for State Implementation Plan (SIP)
Submission to Meet Current Outstanding
Obligations Under Section 110(a)(2)(D)(i) for the 8-
hour ozone and PM; 5 National Ambient Air Quality
Standards,” August 15, 2006.

The transport SIP provisions in
section 110(a)(2)(D)(i) (also called “good
neighbor” provisions) require each state
to submit a SIP that prohibits emissions
that adversely affect another state in the
ways contemplated in the statute.
Section 110(a)(2)(D)(i) identifies four
distinct elements related to the
evaluation of impacts of interstate
transport of air pollutants. In this
rulemaking, EPA is addressing the first
two elements of this section. This
proposed action does not apply to the
remaining two elements of CAA section
110(a)(2)(D)(i) regarding interference
with measures required to prevent
significant deterioration of air quality or
to protect visibility in another state. We
intend to evaluate and act upon the
2007 Transport SIP for purposes of these
additional requirements of CAA section
110(a)(2)(D)(i) in separate actions.

The first element of section
110(a)(2)(D)(i) requires that a state’s SIP
for a new or revised NAAQS must
contain adequate measures to prohibit
emissions from sources within the state
from “contribut[ing] significantly to
nonattainment” of the NAAQS in
another state. The second element of
CAA section 110(a)(2)(D)(i) requires that
a state’s SIP must prohibit any source or
other type of emissions activity in the
state from emitting pollutants that will
“interfere with maintenance” of the
applicable NAAQS in any other state.

The CAA does not specifically
mandate how to determine significant
contribution to nonattainment or
interference with maintenance.
Therefore, EPA has interpreted these
terms in past regulatory actions, such as
the 1998 NOx SIP Call, in which EPA
took action to remediate emissions of
nitrogen oxides (NOx) that significantly
contributed to nonattainment of, or
interfered with maintenance of, the then
applicable ozone NAAQS through
interstate transport of NOx and the
resulting ozone.* The NOx SIP Call was
the mechanism through which EPA
evaluated whether or not the NOx
emissions from sources in certain states
had such prohibited interstate impacts,
and if they had such impacts, required
the states to adopt substantive SIP
revisions to eliminate the NOx
emissions, whether through
participation in a regional cap and trade
program or by other means.

4 See 63 FR 57356 (October 27, 1998). EPA’s
general approach to section 110(a)(2)(D) in the NOx
SIP Call was upheld in Michigan v. EPA, 663 (DC
Cir. 2000), cert denied, 532 U.S. 904 (2001).
However, EPA’s approach to interference with
maintenance in the NOx SIP Call was not explicitly
reviewed by the court. See, North Carolina v. EPA,
531 F.3d 896, 907—09 (DC Cir. 2008).
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After promulgation of the 1997 8-hour
ozone NAAQS and the 1997 PM, 5
NAAQS, EPA again recognized that
regional transport was a serious concern
throughout the eastern United States
and therefore developed the 2005 Clean
Air Interstate Rule (CAIR) to address
emissions of sulfur dioxide (SO,) and
NOx that exacerbate ambient ozone and
PM; 5 levels in many downwind areas
through interstate transport.> Within
CAIR, EPA interpreted the term
“interfere with maintenance” as part of
the evaluation of whether or not the
emissions of sources in certain states
had such impacts on areas that EPA
determined would either be in violation
of the NAAQS, or would be in jeopardy
of violating the NAAQS, in a modeled
future year unless action were taken by
upwind states to reduce SO, and NOx
emissions. Through CAIR, EPA again
required states that had such interstate
impacts to adopt substantive SIP
revisions to eliminate the SO, and NOx
emissions, whether through
participation in a regional cap and trade
program or by other means.

EPA’s 2006 Guidance addressed CAA
section 110(a)(2)(D)(i) requirements for
the 1997 8-hour ozone NAAQS and
1997 PM, s NAAQS. For those states
subject to CAIR, EPA indicated that
compliance with CAIR would meet the
two requirements of section
110(a)(2)(D)(i)(I) for these NAAQS. For
states outside of the CAIR region, the
2006 Guidance recommended various
methods by which states might evaluate
whether or not their emissions
significantly contribute to
nonattainment of the 1997 8-hour ozone
or the 1997 PM, s NAAQS in another
state. Among other methods, EPA
recommended consideration of available
EPA modeling conducted in
conjunction with the CAIR, or in the
absence of such EPA modeling,
consideration of other information such
as the amount of emissions, the
geographic location of violating areas,
meteorological data, or various other
forms of information that would be
relevant to assessing the likelihood of
significant contribution to violations of
the NAAQS in another state.

The assessment of significant
contribution to nonattainment is not
restricted to impacts upon areas that are
formally designated nonattainment.
Consistent with EPA’s approach in
CAIR and recently in the Transport Rule
Proposal, as discussed further below,
this impact must be evaluated with

5 See “Rule to Reduce Interstate Transport of Fine
Particulate Matter and Ozone (Clean Air Interstate
Rule); Revisions to Acid Rain Program; Revisions to
the NOx SIP Call; Final Rule,” at 70 FR 25162 at
25263-69 (May 12, 2005).

respect to monitors showing a violation
of the NAAQS.® Furthermore, although
relevant information other than
modeling may be considered in
assessing the likelihood of significant
contribution to nonattainment of the 8-
hour ozone or PM, s NAAQS in another
state, EPA notes that no single piece of
information is by itself dispositive of the
issue. Instead, the total weight of all the
evidence taken together is used to
evaluate significant contributions to
nonattainment of the 1997 8-hour ozone
or 1997 PM, s NAAQS in another state.

As to the second element of section
110(a)(2)(D)(i), for states not within the
CAIR region, EPA recommended that
states evaluate whether or not emissions
from their sources would “interfere with
maintenance” in other states following
the conceptual approach adopted by
EPA in CAIR. After recommending
various types of information that could
be relevant for the technical analysis to
support the SIP submission, such as the
amount of emissions and meteorological
conditions in the state, EPA further
indicated that it would be appropriate
for the state to assess impacts of its
emissions on other states using
considerations comparable to those used
by EPA “in evaluating significant
contribution to nonattainment in the
CAIR.”7 EPA did not make specific
recommendations for how states should
assess interfere with maintenance
separately, and discussed the first two
elements of section 110(a)(2)(D)(i)
together without explicitly
differentiating between them.

In 2008, the U.S. Court of Appeals for
the DC Circuit found that CAIR and the
related CAIR federal implementation
plans were unlawful.® Among other
issues, the court held that EPA had not
correctly addressed the second element
of section 110(a)(2)(D)(i)(I) in CAIR and
noted that “EPA gave no independent
significance to the ‘interfere with
maintenance’ prong of section
110(a)(2)(D)(i)(I) to separately identify
upwind sources interfering with
downwind maintenance.” 9 EPA’s
approach, the court reasoned, would
leave areas that are “barely meeting
attainment” with “no recourse” to
address upwind emissions sources.10
The court therefore concluded that a
plain language reading of the statute
requires EPA to give independent
meaning to the interfere with

6 See 63 FR 57371 (October 27, 1998), NOx SIP
Call; 70 FR 25172 (May 12, 2005), CAIR; and 75 FR
45210 (August 2, 2010), Transport Rule Proposal.

72006 Guidance at 5.

8 See North Carolina v. EPA, 531 F.3d 896 (DC
Circuit 2008).

9531 F.3d at 909.

10 Jbid.

maintenance requirement of section
110(a)(2)(D)(i) and that the approach
used by EPA in CAIR failed to do so. In
addition to affecting CAIR directly, the
court’s decision in the North Carolina
case indirectly affects EPA’s
recommendations to states in the 2006
Guidance with respect to the interfere
with maintenance element of section
110(a)(2)(D)(i) because the agency’s
guidance suggested that states use an
approach comparable to that used by
EPA in CAIR.

To address the judicial remand of
CAIR, EPA has recently proposed a new
rule to address interstate transport of air
pollution pursuant to section
110(a)(2)(D)(i), the “Federal
Implementation Plans to Reduce
Interstate Transport of Fine Particulate
Matter and Ozone” (Transport Rule
Proposal).1? As part of the Transport
Rule Proposal, EPA specifically
reexamined the section 110(a)(2)(D)@{)(I)
requirements that emissions from
sources in a state must not “contribute
significantly to nonattainment” or
“interfere with maintenance” of the 1997
8-hour ozone NAAQS and 1997 PM s
NAAQS in other states. In the proposal,
EPA developed an approach to identify
areas that it predicts to be violating the
1997 8-hour ozone and PM, s NAAQS,
and areas that it predicts to be close to
the level of these NAAQS and therefore
at risk to become nonattainment unless
emissions from sources in other states
are appropriately controlled. This
approach starts by identifying those
specific geographic areas for which
further evaluation is appropriate, and
differentiates between areas where the
concern is significant contribution to
nonattainment as opposed to
interference with maintenance.

As described in more detail below,
EPA evaluated data from existing
monitors over three overlapping 3-year
periods (i.e., 2003—-2005, 2004—2006,
and 2005-2007), as well as air quality
modeling data, in order to determine
which areas are predicted to be violating
the 1997 8-hour ozone and PM. s
NAAQS in 2012, and which areas are
predicted potentially to have difficulty
maintaining attainment as of that date.
In essence, if an area’s projected data for
2012 indicates that it would be violating
the NAAQS based on the average of
these three overlapping periods, then
this monitor location is appropriate for
comparison for purposes of the
significant contribution to
nonattainment element of section
110(a)(2)(D)(i). If, however, an area’s
projected data indicate that it would be
violating the NAAQS based on the

11 See 75 FR 45210 (August 2, 2010).



Federal Register/Vol. 76, No. 52/Thursday, March 17, 2011/Proposed Rules

14619

highest single period, but not over the
average of the three periods, then this
monitor location is appropriate for
comparison for purposes of the interfere
with maintenance element of the
statute.1?

By this method, EPA has identified
those areas with monitors that are
appropriate “nonattainment receptors”
or “maintenance receptors” for
evaluating whether the emissions from
sources in another state could
significantly contribute to
nonattainment in, or interfere with
maintenance in, that particular area.
EPA believes that this new approach for
identifying areas that are predicted to be
nonattainment or to have difficulty
maintaining the NAAQS is appropriate
to evaluate a state’s submission in
relation to the elements of CAA section
110(a)(2)(D)(1)(I) pertaining to
significant contribution to
nonattainment and interference with
maintenance.1® EPA’s 2006 Guidance
did not provide this specific
recommendation to states, but in light of
the court’s decision on CAIR, EPA will
itself follow this approach in acting
upon the California submission.1#

As explained in the 2006 Guidance,
EPA does not believe that section
110(a)(2)(D)(i) SIP submissions from all
states necessarily need to follow
precisely the same analytical approach
of CAIR. In the 2006 Guidance, EPA
stated that: “EPA believes that the
contents of the SIP submission required
by section 110(a)(2)(D) may vary,

12 A memorandum in the docket for this action
provides the information EPA used to identify
monitors that are receptors for evaluation of
significant contribution or interference with
maintenance for certain states in the western United
States. See Memorandum from Brian Timin, EPA
Office of Air Quality Planning and Standards,
“Documentation of Future Year Ozone and Annual
PM. 5 Design Values for Monitors in Western
States,” August 23, 2010 (Timin Memo).

13 To begin this analysis, EPA first identifies all
monitors projected to be in nonattainment or, based
on historic variability in air quality, projected to
have maintenance problems in 2012. Monitors
projected to be in nonattainment are those with
future year design values that violate the standard,
based on the projection of 5-year weighted average
concentrations. Monitors projected to have
maintenance problems are those at risk of not
staying in attainment because the air quality data
is close enough to the level of the 1997 8-hour
ozone and PM, s NAAQS that minor variations in
weather or emissions could result in violations of
the NAAQS in 2012.

14 By letter dated January 26, 2011, CARB
acknowledged that the 2008 remand of CAIR and
EPA’s Transport Rule Proposal would affect EPA’s
review of the 2007 Transport SIP. The letter states
that based on EPA’s findings in the Timin Memo
regarding pollution transport in the western states,
ARB staff concludes that pollutants from California
do not contribute to nonattainment or maintenance
problems in other states. See letter dated January
26, 2011, from Douglas Ito, Chief, Air Quality and
Transportation Planning Branch, CARB to Lisa
Hanf, Chief, Air Planning Office, EPA Region 9.

depending upon the facts and
circumstances related to the specific
NAAQS. In particular, the data and
analytical tools available at the time the
state develops and submits a SIP for a
new or revised NAAQS necessarily
affects the contents of the required
submission.” 15 EPA also indicated in
the 2006 Guidance that it did not
anticipate that sources in states outside
the geographic area covered by CAIR
were significantly contributing to
nonattainment, or interfering with
maintenance, in other states.1® As noted
in the Transport Rule Proposal, EPA
continues to believe that the more
widespread and serious transport
problems in the eastern United States
are analytically distinct.1” For the 1997
8-hour ozone and PM, s NAAQS, EPA
believes that nonattainment and
maintenance problems in the western
United States are relatively local in
nature with only limited impacts from
interstate transport. In the Transport
Rule Proposal, EPA did not calculate the
portion of predicted ozone or PM, 5
concentrations in any downwind state
that would result from emissions from
individual western states, such as
California.

Accordingly, EPA believes that
section 110(a)(2)(D)(i) SIP submissions
for states outside the geographic area of
the Transport Rule Proposal may be
evaluated using a “weight of the
evidence” approach that takes into
account the available relevant
information, such as that recommended
by EPA in the 2006 Guidance for states
outside the area affected by CAIR. Such
information may include, but is not
limited to, the amount of emissions in
the state relevant to the NAAQS in
question, the meteorological conditions
in the area, the distance from the state
to the nearest monitors in other states
that are appropriate receptors, or such
other information as may be probative to
consider whether sources in the state
may interfere with maintenance of the
1997 8-hour ozone and PM> s NAAQS in
other states. These submissions can rely
on modeling when acceptable modeling
technical analyses are available, but
EPA does not believe that modeling is
necessarily required if other available
information is sufficient to evaluate the
presence or degree of interstate
transport in a given situation.

152006 Guidance at 4.

16 Jbid. at 5.

17 See Transport Rule Proposal, 75 FR 45210 at
45227 (August 2, 2010).

II. What is the State process to submit
these materials to EPA?

CAA sections 110(a)(1) and (2) and
section 110(l) require that revisions to a
SIP be adopted by the state after
reasonable notice and public hearing.
EPA has promulgated specific
procedural requirements for SIP
revisions in 40 CFR part 51, subpart F.
These requirements include publication
of notices, by prominent advertisement
in the relevant geographic area, of a
public hearing on the proposed
revisions, a public comment period of at
least 30 days, and an opportunity for a
public hearing.

On November 16, 2007, the California
Air Resources Board (CARB) submitted
the “Proposed State Strategy for
California’s 2007 State Implementation
Plan” to attain the 1997 8-hour ozone
and PM, s NAAQS (2007 State
Strategy).1® Appendix C of the 2007
State Strategy, as modified by
Attachment A,19 contains California’s
SIP revision to address the Transport
SIP requirements of CAA section
110(a)(2)(D)(i) for the 1997 8-hour ozone
and PM, s NAAQS (2007 Transport SIP).
CARB’s November 16, 2007 submittal
includes public process documentation
for the 2007 State Strategy, including
the 2007 Transport SIP. In addition, the
SIP revision includes documentation of
a duly noticed public hearing held on
September 27, 2007 on the proposed
2007 State Strategy.

We find that the process followed by
CARB in adopting the 2007 Transport
SIP complies with the procedural
requirements for SIP revisions under
CAA section 110 and EPA’s
implementing regulations.

II1. What is EPA’s evaluation of the
State’s submission?

A. Evaluation of Significant
Contribution to Nonattainment

This proposed approval addresses the
significant contribution to
nonattainment element of section
110(a)(2)(D)(@1)(I) for the 1997 8-hour
ozone and 1997 PM, s NAAQS in
several ways. It takes into account
California’s 2007 Transport SIP, in
which the state explains that
meteorological and other characteristics

18 See transmittal letter dated November 16, 2007,
from James N. Goldstene, Executive Officer, CARB,
to Wayne Nastri, Regional Administrator, EPA
Region 9, with enclosures, and CARB Resolution
No. 07-28 (September 27, 2007).

19 See “Technical and Clarifying Modifications to
April 26, 2007 Revised Draft Air Resources Board’s
Proposed State Strategy for California’s 2007 State
Implementation Plan and May 7, 2007 Revised Draft
Appendices A through G,” included as Attachment
A to CARB’s Board Resolution 07-28 (September
27, 2007).
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in California and in the surrounding
areas reduce the likelihood that
emissions from sources in California
contribute significantly to
nonattainment of the 1997 8-hour ozone
or PM, s NAAQS in any downwind
state. In addition, EPA has
supplemented the state’s analysis with
its own evaluation of the evidence to
assess whether emissions sources in
California contribute significantly to
nonattainment of the 1997 8-hour ozone
or PM, s NAAQS in other states. First,
EPA has evaluated the potential for
ozone transport from California to
specific locations identified in the
Transport Rule Proposal by reviewing
ozone back-trajectory analyses and other
relevant information. Second, EPA has
considered information in the Brian
Timin Memo, which provides projected
future year ozone and annual PMo s
design values for monitors in the
western U.S. based on the air quality
modeling carried out in support of the
Transport Rule Proposal. Finally, EPA
has reviewed recent ozone and PM5 s
monitoring data for the states bordering
California to consider whether
California emissions could contribute to
violations of the 1997 8-hour ozone or
PM>s NAAQS in those states. Based on
these analyses, we propose to conclude
that emissions from California do not
contribute significantly to
nonattainment in any other state for the
1997 8-hour ozone or PM, s NAAQS,
consistent with the requirements of
CAA section 110(a)(2)(D)(1)(I).

1. Significant Contribution to
Nonattainment Evaluation for the 1997
8-Hour Ozone NAAQS

To address whether emissions from
California sources significantly
contribute to nonattainment of the 1997
8-hour ozone NAAQS in another state,
California argued in the 2007 Transport
SIP that meteorological conditions
within the State and its existing air
pollution control programs support a
finding that emissions from California
sources “[do] not significantly affect
nonattainment areas in other states.” 20
Specifically, the State’s submittal argues
that ozone episodes in the southwestern
U.S. are normally associated with
meteorology that results in stagnant
conditions (i.e., not conducive to ozone
transport) and that, on occasion, those
conditions are weakly impacted by
migrating low pressure systems over the
Pacific Ocean that push air high above
the surface eastward.2! Even though
acknowledging the occasional
possibility of ozone being transported

202007 State Strategy, Attachment A, page 20.
21 Jbid.

over long distances, the State asserted in
the 2007 Transport SIP that California’s
existing air quality programs (e.g., its
motor vehicle emissions control
program, consumer product regulations,
stationary source permit programs, and
other control measures) greatly reduce
the likelihood that emissions from
California sources will contribute
significantly to nonattainment in any
downwind state.22

Also in support of its conclusion, the
State’s 2007 Transport SIP references
language in the preamble to CAIR citing
EPA’s own statement that, given
geography, meteorology, and
topography in the western U.S., “PM; 5
and 8-hour ozone nonattainment
problems are not likely to be affected
significantly by pollution transported
across [the western] states’
boundaries.” 23 In sum, the State argues
in the 2007 Transport SIP that EPA’s
statement in the CAIR rulemaking with
respect to the likelihood of transport in
western states, together with the
meteorological and other information
provided in California’s submittal,
support the finding that emissions from
California sources do not significantly
affect nonattainment areas in other
states.

EPA does not agree with California’s
assessment in the 2007 Transport SIP
that these factors alone demonstrate that
emissions from California sources do
not contribute significantly to
nonattainment of the 1997 8-hour ozone
NAAQS in other states. Therefore, EPA
is supplementing the State’s submittal
with additional information in order to
assess this issue more fully, and in light
of more recent information. As noted
above, EPA is evaluating the 2007
Transport SIP taking into account the
methodologies and analyses developed
in the Transport Rule Proposal in
response to the judicial remand of CAIR,
as well as EPA’s projections of future air
quality at monitors in western states in
the Timin Memo and preliminary air
quality data from monitors in the states
bordering California.

The Transport Rule Proposal includes
an approach to determining whether
emissions from a state contribute
significantly to nonattainment of the
1997 8-hour ozone NAAQS in other
states. Specifically, EPA used existing
monitoring data and modeling to project
future concentrations of ozone at
monitors to identify areas that are
expected to be violating the 1997 8-hour
ozone NAAQS in 2012, based on the
5-year weighted average design value.

22 Jbid.

23 See ibid. (quoting CAIR proposal, 69 FR 4566
at 4581, January 30, 2004).

We call these monitors “nonattainment
sites” or “nonattainment receptors.” To
identify the states with emissions that
may contribute significantly to ozone
nonattainment in other states, the
Transport Rule Proposal models the
states’ contributions to ambient ozone
levels at these nonattainment
receptors.24 Because the Transport Rule
Proposal does not model the
contribution of emissions from
California (and other western states not
fully inside the Transport Rule
Proposal’s modeling domain) to 8-hour
ozone nonattainment receptors in other
states, our assessment in this proposed
action relies on a weight of evidence
approach that considers relevant
information from the Transport Rule
Proposal pertaining to states within its
modeling domain and additional
material such as back-trajectory
analyses, geographical and
meteorological factors, EPA’s
projections of future air quality at
monitors in western states in the Timin
Memo, and EPA’s Air Quality System
(AQS) 25 monitoring data. Although
each of the factors considered in the
following analysis are not in and of
themselves determinative, consideration
of these factors together provides a
reliable qualitative conclusion that
emissions from California sources are
not likely to contribute significantly to
nonattainment of the 1997 8-hour ozone
NAAQS at monitors in other states.

Our analysis begins by assessing
California’s contribution to the closest
nonattainment receptors for the 1997 8-
hour ozone standard. The Transport
Rule Proposal identifies, within its
modeling domain (consisting of 37
states east of the Rocky Mountains, and
the District of Columbia), 11
nonattainment receptors for the 1997
8-hour ozone standard. Of these, the
nonattainment receptors closest to
California are seven receptors in the
Dallas-Fort Worth and Houston-
Galveston-Brazoria 8-hour ozone
nonattainment areas in eastern Texas.
The remaining four nonattainment
receptors for the 1997 8-hour ozone
NAAQS are in Louisiana, New York,
and Pennsylvania.26

The nonattainment receptors in
Dallas-Fort Worth and Houston-
Galveston-Brazoria areas are over 900
miles from the easternmost border of
California, and the monitors in
Louisiana, New York, and Pennsylvania

24 Transport Rule Proposal, 75 FR 45210 at
45253—-45273.

25 AQS is EPA’s database repository of monitored
ambient air quality data. See http://www.epa.gov/
ttn/airs/airsaqs/.

26 See Transport Rule Proposal, Table IV.C-11, 75
FR 45210 at 45252.
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are significantly farther away. Although
distance alone is not determinative in
the analysis of potential ozone
transport, with increasing distance there
are greater opportunities for ozone and
NOx dispersion and/or removal from
the atmosphere due to the effect of
winds or chemical sink processes.
Moreover, the intervening Rocky
Mountains act as a natural barrier to air
pollution transport. These factors
together support a conclusion that
California sources do not contribute
significantly to nonattainment of the
1997 8-hour ozone NAAQS in the
nearest areas with nonattainment
receptors identified in the Transport
Rule Proposal.

In order to evaluate the potential
impact of emissions from California
sources on the nonattainment receptors
identified in the Transport Rule
Proposal, EPA evaluated air parcel
pathways from California to these
monitoring sites. Specifically, EPA
reviewed the analysis of ozone transport
by the Texas Commission on
Environmental Quality for each
exceedance day in 2007, 2008, and 2009
for the seven nonattainment receptors in
the Dallas-Fort Worth and Houston-
Galveston-Brazoria 8-hour ozone
nonattainment areas in eastern Texas.2”
Exceedance days were identified using
the AQS Database. Back-trajectories 28
were run for all of the days during the
2007-2009 period when ozone
concentrations at these receptors
exceeded the 1997 8-hour ozone
NAAQS (i.e., monitored ozone
concentrations were 85 parts per billion
(ppb) or above). These back-trajectory
maps indicate that air parcel pathways
to nonattainment receptors in eastern
Texas do not originate in California.

Because back-trajectory analysis
results map pathways of air parcels that
may or may not transport pollutants,
they cannot be considered
determinative as to the transport of
ozone and its precursors or the absence
of such transport from California
emission sources. However, the fact that
the air parcel trajectories do not directly
connect California to the nonattainment
receptors in eastern Texas strongly
supports the conclusion that emissions
of ozone and its precursors from
California are not likely to contribute
significantly to nonattainment of the

27 See Technical Support Document, California
2007 Transport SIP, Evaluation of Significant
Contribution to Nonattainment and Interference
with Maintenance for the 1997 8-hour Ozone
NAAQS, U.S. EPA Region 9, February 25, 2011.

28 Trajectories for each monitor were run
backwards in time for 72 hours (three days), using
a trajectory height at the starting point of 1,500
meters above ground level.

1997 8-hour ozone NAAQS at these
receptors.

To assist in the evaluation of the
potential for ozone transport among
western states not included in the
modeling domain for the Transport Rule
Proposal, EPA also developed an
additional analysis in the Timin Memo
identifying monitors projected to record
violations of the 1997 8-hour ozone
NAAQS within a modeling domain that
includes the western states.2? The Timin
Memo identified numerous
nonattainment sites for the 1997 8-hour
ozone NAAQS in southern and central
California.30 This analysis did not,
however, identify any projected
nonattainment receptors for the 1997
8-hour ozone NAAQS in any other
western state. EPA’s analysis for
western states therefore supports our
proposal to conclude that California
sources do not contribute significantly
to nonattainment of the 1997 8-hour
ozone NAAQS in other western states.

Finally, in addition to the information
in the 2007 Transport SIP, our review of
air parcel pathways to the nearest
nonattainment receptors identified from
the modeling analyses conducted for the
Transport Rule Proposal, and EPA’s
projections of future air quality in the
western states in the Timin Memo, EPA
evaluated preliminary air quality
monitoring data for the areas in states
bordering California that are designated
nonattainment for the 1997 8-hour
ozone NAAQS. Although significant
contribution must be measured not just
against designated nonattainment areas
but also against areas with monitors
showing violations of the NAAQS,
nonattainment areas are a convenient
starting point for the analysis. The 2007
Transport SIP identifies two areas in
states bordering California that are
currently designated nonattainment for
the 1997 8-hour ozone standard: The
Las Vegas area in Clark County, Nevada,
and the Phoenix-Mesa area in Arizona.
EPA designated both of these areas as
nonattainment for the 1997 8-hour
ozone standard in 2004. See 69 FR
23858 (April 30, 2004); 40 CFR 81.303
and 81.329. Both of these areas,
however, have current design values
indicating attainment of the 1997 8-hour
ozone NAAQS. Our review of
preliminary monitoring data for the
2007-2009 period available in EPA’s
AQS Database indicates that the 8-hour
ozone design values for Las Vegas and
Phoenix-Mesa during this period were

29 See fn. 12 above.

30 See Timin Memo at Appendix B (“Base year
2003-2007 and Future Year 2012 8-Hour Average
Ozone Design Values—Western States”).

78 ppb and 76 ppb, respectively.31
Thus, we believe it is reasonable to
conclude that California sources are not
contributing significantly to
nonattainment of the 1997 8-hour ozone
NAAQS in either the Las Vegas, Nevada
or Phoenix-Mesa, Arizona
nonattainment areas. No other area in
the states bordering California (Oregon,
Nevada, or Arizona) is currently
designated nonattainment for the 1997
8-hour ozone NAAQS.

As mentioned above, EPA considers
not only significant contribution to
designated nonattainment areas, but
also to areas with monitor readings
showing violations of the NAAQS. A
review of the AQS monitoring data for
adjacent states shows that it is highly
unlikely that emissions from California
contribute significantly to violations of
the 1997 8-hour ozone NAAQS in any
downwind state. Specifically, EPA’s
observed maximum design values at
monitors in the western states during
the 2003-2007 period were generally
well below the 1997 ozone NAAQS
(except in California), and the 2012
modeling results at these western
monitors (where a future year design
value could be estimated) show a
downward trend in ozone.32

Additionally, we evaluated ozone
monitoring data from the 2007-2009
period from each of the ozone
monitoring sites in Oregon, Nevada, and
Arizona, to determine whether the
ozone levels in any of these states
violate or potentially violate the 1997
8-hour ozone NAAQS.33 The highest
ozone design value at these monitoring
sites during the 2007—-2009 period was
78 ppb (in the Las Vegas, Nevada area),
and most monitors recorded
significantly lower ozone levels.3* We
have found no violations of the 1997
8-hour ozone NAAQS at any of the
monitors in states bordering California,
nor any indication that emissions from
California sources contribute
significantly to nonattainment of the
1997 8-hour ozone NAAQS in these
adjacent states.

The fact that monitors in these nearby
areas are not registering violations of the
NAAQS does not in itself conclusively
establish that emissions from California
could not contribute in the aggregate to
violations in any other state. But this
fact combined with our evaluation of
the nearest nonattainment receptors in

31 See U.S. EPA AQS, “Preliminary Design Value
Report,” 2007-2009, for Nevada, Arizona.

32 See Timin Memo at Appendix B (“Base year
2003-2007 and Future Year 2012 8-Hour Average
Ozone Design Values—Western States”).

33 See U.S. EPA AQS, “Preliminary Design Value
Report,” 2007-2009, for Oregon, Nevada, Arizona.

34 Jbid.
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eastern Texas, taking into account
distance, topographical barriers, and
typical meteorological conditions,
supports California’s conclusion that
emissions from its sources do not
contribute significantly to
nonattainment of the 1997 8-hour ozone
NAAQS in other states, in accordance
with section 110(a)(2)(D)({1)(T).

2. Significant Contribution to
Nonattainment Evaluation for the 1997
PM..s NAAQS

In its 2007 Transport SIP, California
argues that distance to the nearest
designated PM, s nonattainment area,
topographical features and meteorology
support a finding that California sources
do not significantly contribute to
nonattainment of the 1997 PM. s
NAAQS in another state. The 2007
Transport SIP also references EPA’s
technical support document (TSD) for
the PM, s NAAQS nonattainment
designations (PM s Designations
TSD),35 which identifies Libby,
Montana (in Lincoln County), as the
area closest to California that is
designated nonattainment for the 1997
PM, 5 standards.36 As EPA noted in the
PM, 5 Designations TSD, PM, s in Libby
is predominantly local in origin (e.g.,
residential wood-burning stoves during
the winter time, when frequent and
persistent temperature inversions occur,
were specifically identified as a key
source of particulate emissions in the
area). Thus, California correctly noted
that EPA concluded that PM, s pollution
in Libby is a localized problem.37

35 See Technical Support for State and Tribal Air
Quality Fine Particle (PM. s) Designations, “EPA 9—
Factor Analyses for Montana for the Designation of
PM s Nonattainment Areas,” Chapter 6.8.1,
December 17, 2004.

36 EPA designated this area as nonattainment for
the 1997 PM> s NAAQS in 2005. 70 FR 944 (January
5, 2005) and 40 CFR 81.305.

37 “Factor 6” of this 9-Factor Analysis describes
the meteorology in the Libby area as follows: “Libby
Montana is located in the northwestern part of the
state in a narrow north-south oriented valley. The
ridgetops surrounding Libby are approximately
4,000 feet higher than the town. There are no other
towns or large emissions sources immediately
upwind, so transport of high background
concentrations into Libby is considered unlikely.
The highest PM, s concentrations in Libby generally
occur during the months of November through
February. During the summer months
concentrations typically average less than half the
level of the annual PM, s NAAQS, while winter
concentrations may double the NAAQS. The much
higher concentrations in winter are related to
stagnant weather conditions dominated by light
winds and strong temperature inversions. These
meteorological conditions may trap emissions
within the valley for many days. No recent
meteorological data is available for Libby, however,
data from Kalispell, MT show calm wind conditions
occur 35 percent of the time in the winter months
and only 15 percent of the time in the spring and
summer. Vertical temperature soundings at Great
Falls in Western MT also show a very high

The fact that nonattainment in a given
area is primarily the result of local
emissions sources does not exclude the
possibility of significant contribution to
nonattainment from interstate transport.
This fact and other evidence, however,
support the conclusion that emissions
from California sources are not
significantly contributing to violations
in Libby, Montana. That area is more
than 900 miles away from California
and is on the other side of the Sierra
Nevada Mountains, a 400-mile-long
north-south range of mountains that act
as a natural barrier to air movement
between California and Montana.38 In
addition, Libby is not in the
predominant direction of winds from
California, as transport winds generally
flow from west to east, and not toward
the north. Given the relatively long
distance between California and Libby,
Montana, the intervening mountainous
topography, the localized nature of the
PM. s nonattainment problem in Libby,
and the general west-to-east direction of
transport winds across California, EPA
believes it is reasonable to conclude that
California sources do not contribute
significantly to nonattainment of the
1997 PM» s NAAQS in Libby, Montana.
We note also that preliminary data
available in EPA’s AQS Database for the
2007-2009 period indicate that the
Libby, Montana nonattainment area is
currently attaining the 1997 PM, s
standards.39

EPA does not agree with California’s
assessment in the 2007 Transport SIP
that these factors alone demonstrate that
emissions from California sources do
not contribute significantly to
nonattainment of the 1997 PM 5
NAAQS in any other states. Therefore,
EPA is supplementing the state’s
submission with additional information
in order to assess this issue more fully,
and in light of more recent information.
As noted above, EPA is evaluating the
2007 Transport SIP taking into account
the methodologies and analyses
developed in the Transport Rule
Proposal in response to the judicial
remand of CAIR, as well as EPA’s

frequency of surface temperature inversions in the
winter.

Due to the meteorology conditions in the town
and surrounding vicinity of Libby and due to the
topographical features within Lincoln County and
more specifically around Libby, that create stagnant
weather conditions, EPA feels the adjacent counties
do not impact the PM: s monitor located at the
Libby Courthouse Annex and that the
nonattainment problem is a localized PM> 5
problem.” PM: s Designations TSD at Chapter 6.8.1.

38 See PMs 5 Designations TSD at Chapter 6.8.1.

39 This data indicates the annual PM 5 design
value for the Libby, Montana area during the 2007—
2009 period was 12.2 ug/m3. See U.S. EPA AQS,
“Preliminary Design Value Report,” 2007-2009, for
Montana.

projections of future air quality at
monitors in western states in the Timin
Memo and preliminary air quality data
from monitors in the states bordering
California.

Specifically, we identified the
nonattainment receptors for the 1997
annual PM, s NAAQS closest to
California to evaluate whether
emissions from California sources
contribute significantly to
nonattainment of the 1997 PM, 5
NAAQS in any other state.%° For the
1997 annual PM, s NAAQS, the
nonattainment receptors closest to
California that EPA identified from the
modeling analyses conducted for the
Transport Rule Proposal are all east of
the Mississippi River.4! Given the
significant distance between California
and these nonattainment receptors, and
the intervening mountainous terrain, we
believe it is reasonable to conclude that
California sources do not contribute
significantly to nonattainment of the
1997 annual PM, s NAAQS in any of
these areas.

To address the potential for impacts
on states not included in the modeling
domain for the Transport Rule Proposal,
we also evaluated whether there are
monitors suitable for consideration as
nonattainment receptors in western
states outside of the geographic area
covered by the Transport Rule Proposal.
We note that EPA’s analysis in the
Timin Memo for western states
identified numerous nonattainment
sites for the 1997 annual PM, s NAAQS
in southern and central California.42
This analysis did not, however, identify
any projected nonattainment receptors
for the 1997 annual PM, s NAAQS in
any other western state. Thus, we
believe it is reasonable to conclude that
California sources do not contribute
significantly to nonattainment of the
1997 PM, s NAAQS in other states.

The analysis for the Transport Rule
Proposal did not identify any
nonattainment receptors for the 1997

40 For PM, 5, the Transport Rule Proposal
identified nonattainment receptors for the 1997
annual PM, s NAAQS and the 2006 24-hour PM, 5
NAAQS. See 75 FR 45210 at 45212. Because our
proposal on California’s 2007 Transport SIP
addresses requirements of CAA section
110(a)(2)(D)(i) only for purposes of the 1997 ozone
and PM,.s NAAQS, for PM, s purposes we consider
only the nonattainment receptors for the 1997
annual PM> s NAAQS identified in the Transport
Rule Proposal.

41 Specifically, the nonattainment sites for the
1997 annual PM, s standard are located in Alabama,
Georgia, Illinois, Indiana, Kentucky, Michigan,
Ohio, Pennsylvania, and West Virginia. See
Transport Rule Proposal, 75 FR 45210 at 45247—
45248 (August 2, 2010).

42 See Timin Memo at Appendix A (“Base year
2003-2007 and Future Year 2012 Annual Average
PM. 5 Design Values—Western States”).
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24-hour PM, s NAAQS in the portions of
the U.S. covered by the Transport Rule
Proposal modeling domain (i.e., the 12
kilometer (km) grid covering the
continental U.S. east of the Rockies).43
Recent monitoring data in EPA’s Air
Quality System (2007—-2009 design
values that are under final EPA review)
indicate that the highest 24-hour PM: 5
design value in the 47 states of the
continental U.S. (excluding California)
is 50 pg/ms3,4¢ which is well below the
level of the 1997 24-hour PM, s NAAQS
of 65 pug/m3. This data further supports
our proposed finding that California
sources do not contribute significantly
to nonattainment of the 1997 24-hour
PM, s NAAQS in any other state.

Finally, EPA evaluated PM, s air
quality data for areas in the states
bordering California to determine
whether California sources might
contribute significantly to violations of
the 1997 PM, s NAAQS in these nearby
areas. No areas in Oregon, Nevada, or
Arizona are currently designated
nonattainment for the 1997 PM 5
NAAQS. As mentioned above, however,
EPA considers not only significant
contribution to designated
nonattainment areas, but also to areas
with monitoring data showing
violations of the NAAQS. A review of
the AQS monitoring data for adjacent
states shows that it is highly unlikely
that emissions from California
contribute significantly to violations of
the 1997 annual PM> s NAAQS in any
downwind state.

Specifically, we reviewed preliminary
PM; s monitoring data for the 2007-2009
period available in EPA’s AQS Database
from all PM, s monitoring sites in
Oregon, Nevada, and Arizona, to
determine whether the PM, 5 design
values in any of these states potentially
violate the 1997 annual PM, s
NAAQS.45 During this period only one
monitor in these adjoining states, the
“Cowtown” monitor in Casa Grande,
Arizona (monitor ID 04-021-3013), has
a PM, s design value exceeding the 1997
annual standard of 15.0 pg/m3.46 EPA
has separately determined, however,
that this monitor is not suitable for
determining compliance with the 1997

4375 FR 45210 at 45249-45251 (August 2, 2010).

44 These values were recorded at monitors in
Liberty-Clairton, Pennsylvania and Provo, Utah. See
http://epa.gov/airtrends/pdfs/PM2.5%202007-
2009 % 20design % 20value % 20update.pdf. Data
from EPA’s Air Quality System can be viewed at
http://www.epa.gov/ttn/airs/airsaqs/.

45 See U.S. EPA AQS, “Preliminary Design Value
Report,” 2007-2009, for Oregon, Nevada, and
Arizona.

46 The Cowtown monitor had a PM 5 design
value of 18.8 ug/m3. See U.S. EPA AQS,
“Preliminary Design Value Report,” 2007-2009, for
Arizona.

annual PM, s standard because the
monitor functions as a population-
oriented microscale (i.e., localized hot
spot) monitor.4” No other PM, s monitor
in the three states bordering California
recorded a violation of the 1997 annual
or 24-hour PM, s NAAQS during the
2007-2009 period.*8

The fact that monitors in these nearby
areas are not registering violations of the
1997 PM, s NAAQS does not in itself
conclusively establish that emissions
from California could not contribute in
the aggregate to violations in other
states. But this fact combined with our
evaluation of the nearest nonattainment
receptors in states east of the
Mississippi River, taking into account
distance, topographical barriers, and
typical meteorological conditions,
supports California’s conclusion on
PM, s contribution for the 1997 NAAQS.

3. Conclusion Regarding Significant
Contribution to Nonattainment

Based on the weight of evidence
discussed above, including the location
of the nearest projected nonattainment
sites, distance to the nearest designated
PM_; s nonattainment area, meteorology,
topography, and recent air quality
monitoring data, we propose to
determine that California’s 2007
Transport SIP is adequate to ensure that
emissions from California do not
significantly contribute to
nonattainment in any other state for the
1997 8-hour ozone or 1997 PM, 5
NAAQS, consistent with the
requirements of CAA section
110(a)(2)(D)(1)(I). Thus, we propose to
determine that California’s SIP includes
the measures necessary to prevent such
prohibited interstate transport impacts
for these NAAQS.

B. Evaluation of Interference With
Maintenance

California’s 2007 Transport SIP relies
upon the recommendations in EPA’s
2006 Guidance and does not provide a
specific analysis of the interference with
maintenance element of section
110(a)(2)(D)(i). Given the court decision
on CAIR in the interim, however, EPA
believes that it is necessary to evaluate

47 See 76 FR 6056 (February 3, 2011); see also
“Technical Support Document for Determination
that the Cowtown Monitor is Ineligible for
Comparison with the Annual PM, s NAAQS,” April
26, 2010.

48 Qur review of AQS data for the 2007—-2009
period in the three states bordering California
indicated the highest valid annual PM: 5 design
value was 12.8 pug/m3 (monitor ID 04—023-0004 in
Nogales, Arizona) and the highest valid 24-hour
PM, 5 design value was 47 pg/m3 (monitor ID 41—
035-0004 in Klamath Falls, Oregon). See U.S. EPA
AQS, “Preliminary Design Value Report,” 2007—
2009, for Oregon, Nevada, and Arizona.

the submission for section
110(a)(2)(D)({)(I) in such a way as to
assure that the interfere with
maintenance element of the statute is
given independent meaning and is
appropriately evaluated using the types
of information that EPA recommended
in the 2006 Guidance. To accomplish
this, in this proposed action, EPA has
supplemented California’s analysis with
an approach comparable to that of the
Transport Rule Proposal in order to
adequately evaluate whether emissions
from California sources interfere with
maintenance of these NAAQS in other
states. As with the significant
contribution to nonattainment analysis,
we have evaluated the potential for
transport of emissions from California
sources to specific locations identified
in the Transport Rule Proposal, EPA’s
projected future year ozone and PM; s
design values in the Timin Memo for
monitors in the western U.S., and
preliminary air quality data from
monitors in the states bordering
California. Based on these analyses, we
propose to conclude that emissions from
California sources do not interfere with
maintenance of the 1997 8-hour ozone
NAAQS or 1997 PM> s NAAQS in any
other state, consistent with the
requirements of CAA section
110(a)(2)(D)E)(D).

1. Interfere With Maintenance
Evaluation for the 8-Hour Ozone
NAAQS

As discussed above, in the Transport
Rule Proposal, EPA projected future
concentrations of ozone at monitors to
identify areas that are expected to be
violating the NAAQS or to have
difficulty maintaining compliance with
the NAAQS in 2012. For purposes of the
interfere with maintenance evaluation,
EPA projected future concentrations of
ozone at monitors to identify areas that
are expected to have a maximum design
value (based on a single 3-year period)
that exceeds the 1997 8-hour ozone
NAAQS and by 2012. EPA anticipates
that these “maintenance receptors” or
“maintenance sites” will have difficulty
in maintaining attainment of the
NAAQS if there are adverse variations
in meteorology or emissions.

To identify the states with emissions
that may cause interference with
attainment of the NAAQS at the
maintenance receptors, the Transport
Rule Proposal models the states’
contributions to ambient ozone levels at
these maintenance receptors.%9 Because
the Transport Rule Proposal does not
model the contribution of emissions

49 See Transport Rule Proposal, 75 FR 45210 at
45253—-45273.
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from California (and other western
states not fully inside the Transport
Rule Proposal’s modeling domain) to
8-hour ozone maintenance receptors in
other states, our assessment relies on a
weight of evidence approach that
considers relevant information from the
Transport Rule Proposal pertaining to
states within its modeling domain and
additional information such as back-
trajectory analyses, geographical and
meteorological factors, EPA’s
projections of future air quality at
monitors in western states in the Timin
Memo, and AQS monitoring data.
Although each of the factors considered
in the following analysis is not in and
of itself determinative, consideration of
these factors together provides a reliable
qualitative conclusion that emissions
from California are not likely to interfere
with maintenance of the 1997 8-hour
ozone NAAQS at monitors in other
states.

Our analysis begins by assessing
California’s contribution to the closest
maintenance receptors for the 1997
8-hour ozone standard. The Transport
Rule Proposal identifies 16 maintenance
receptors for the 1997 8-hour ozone
standard within its modeling domain
(consisting of 37 states east of the Rocky
Mountains, and the District of
Columbia). Of these, the receptors
closest to California are eight receptors
in the Dallas-Fort Worth and Houston-
Galveston-Brazoria 8-hour ozone
nonattainment areas in eastern Texas.
The remaining eight maintenance sites
are located in Connecticut, Georgia,
New York and Pennsylvania.50

As discussed above in section III.A.1,
the Dallas-Fort Worth and Houston-
Galveston-Brazoria areas are over 900
miles from the easternmost border of
California. The maintenance receptor
monitors located in Connecticut,
Georgia, New York and Pennsylvania
are significantly farther away. Although
distance alone is not determinative in
the analysis of potential ozone
transport, with increasing distance there
are greater opportunities for ozone and
NOx dispersion and/or removal from
the atmosphere.

To evaluate further the potential for
California emissions to interfere with
maintenance at the closest maintenance
receptor locations, EPA conducted an
analysis of ozone transport for each
exceedance day in 2005 and 2006 for
the eight maintenance receptors in the
Dallas-Fort Worth and Houston-
Galveston-Brazoria 8-hour ozone

50 See Transport Rule Proposal, Table IV.C-12, 75
FR 45210 at 45252-45253.

nonattainment areas in eastern Texas.51
Exceedance days were identified using
the AQS Database, EPA’s repository of
monitored ambient air quality data. EPA
ran back-trajectories 52 for those days
during the 2005-2006 period when
ozone concentrations at these receptors
exceeded the 1997 8-hour ozone
NAAQS (i.e., monitored ozone
concentrations were 85 ppb or above).
These back-trajectory maps indicate that
air parcel pathways to maintenance
receptors in eastern Texas do not
originate in California.

Because back-trajectory analysis
results map pathways of air parcels that
may or may not transport pollutants,
they cannot be considered
determinative as to the transport of
ozone and its precursors or the absence
of such transport from California
emission sources. However, the fact that
the air parcel trajectories do not connect
California directly to the maintenance
receptors in eastern Texas strongly
supports the conclusion that emissions
of ozone and its precursors from
California sources are not likely to
interfere with maintenance of the 1997
8-hour ozone NAAQS at these receptors.
The maintenance receptors for the 1997
ozone standard identified in the
Transport Rule Proposal are in similar
locations relative to California as are the
nonattainment receptors discussed
above in section III.A.1, and the same
considerations regarding distance,
topography, and meteorology therefore
support our proposal to determine that
emissions from California sources do
not interfere with maintenance at the
maintenance receptor sites. Thus, EPA
believes it is reasonable to conclude that
California sources do not interfere with
maintenance of the 1997 8-hour ozone
NAAQS in any other state.

We note that EPA’s analysis in the
Timin Memo, for western states not
included in the modeling domain for
the Transport Rule Proposal, identified
four maintenance sites for the 1997
8-hour ozone NAAQS in southern and
central California.53 This analysis did
not, however, identify any projected
maintenance receptors for the 1997
8-hour ozone NAAQS in any other
western state. The absence of monitors
even suitable for comparison for this

51 See Technical Support Document, California
2007 Transport SIP, Evaluation of Significant
Contribution to Nonattainment and Interference
with Maintenance for the 1997 8-hour Ozone
NAAQS, U.S. EPA Region 9, February 25, 2011.

52 For each monitor, EPA ran the trajectories
backwards in time for 72 hours (three days), using
a trajectory height at the starting point of 1,500
meters above ground level.

53 See Timin Memo at Appendix B (“Base year
2003-2007 and Future Year 2012 8-Hour Average
Ozone Design Values—Western States”).

purpose indicates that emissions from
California sources do not have such an
impact in western states. Thus, EPA’s
analysis for western states also supports
our proposal to conclude that California
sources do not interfere with
maintenance of the 1997 8-hour ozone
NAAQS in other states.

Finally, as discussed above in section
III.A.1, EPA’s observed maximum
design values at monitors in the western
states during the 2003—-2007 period were
generally well below the 1997 ozone
NAAQS, and the 2012 modeling results
at these western monitors (where a
future year design value could be
estimated) show a downward trend in
ozone.?* Additionally, we evaluated
ozone monitoring data from the 2007—
2009 period from each of the ozone
monitoring sites in Oregon, Nevada, and
Arizona, and found no violations of the
1997 8-hour ozone NAAQS at any of
these monitors during this period.55 The
fact that monitors in these nearby areas
are not registering violations of the
NAAQS does not in itself conclusively
establish that emissions from California
could not interfere with maintenance of
the 1997 8-hour ozone NAAQS in any
other state. But this fact combined with
our evaluation of the nearest
maintenance receptors in eastern Texas,
taking into account distance,
topographical barriers, and typical
meteorological conditions, in addition
to the back-trajectory analyses
conducted to evaluate air parcel
pathways to eastern Texas, support our
proposal to conclude that California
sources do not interfere with
maintenance of the 1997 8-hour ozone
NAAQS in any other state.

2. Interfere With Maintenance
Evaluation for the 1997 PM, s NAAQS

The Transport Rule Proposal
identifies, within its modeling domain,
16 maintenance receptors for the 1997
annual PM, s NAAQS. Of these, the
closest to California is one receptor
located in the Harris County PM: s
nonattainment area in eastern Texas.
The remaining 15 maintenance
receptors for the 1997 annual PM, s
NAAQS are all located in states east of
the Mississippi River.56

As discussed above in section III.A.1,
the Dallas-Fort Worth and Houston-

54 See Timin Memo at Appendix B (“Base year
2003-2007 and Future Year 2012 8-Hour Average
Ozone Design Values—Western States”).

55 See U.S. EPA AQS, “Preliminary Design Value
Report,” 2007-2009, for Oregon, Nevada, and
Arizona.

56 Specifically, the remaining 15 maintenance
sites for the 1997 annual PM, s NAAQS are located
in Illinois, Kentucky, New York, Ohio,
Pennsylvania, and West Virginia.
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Galveston-Brazoria areas are over 900
miles from the easternmost border of
California, and states with maintenance
receptors east of the Mississippi River
are even farther away. Because the
maintenance receptors for the 1997
PM, s standard identified in the
Transport Rule Proposal are in similar
locations relative to California as are the
nonattainment receptors discussed
above in sections III.A.1 and A.2, the
same considerations regarding distance,
topography, and meteorology support
our proposal to determine that
emissions from California sources do
not interfere with maintenance at the
maintenance receptor sites. EPA
therefore believes it is reasonable to
conclude that California sources do not
interfere with maintenance of the 1997
PM,s NAAQS in any other state.

We note that EPA’s analysis in the
Timin Memo, for western states not
included in the modeling domain for
the Transport Rule Proposal, identified
numerous maintenance sites for the
1997 annual PM, s NAAQS in southern
and central California.5” This analysis
did not, however, identify any projected
maintenance receptors for the 1997
annual PM, s NAAQS in any other
western state. Thus, we believe it is
reasonable to conclude that California
sources do not interfere with
maintenance of the 1997 PM, s NAAQS
in other states.

Finally, as discussed above in section
III.A.2, EPA reviewed PM, s monitoring
data for the 2007—-2009 period from all
PM: s monitoring sites in states
bordering California (Oregon, Nevada,
and Arizona) and found no violations of
the 1997 annual PM s standard. The
fact that monitors in these nearby areas
are not registering violations of the
NAAQS does not in itself conclusively
establish that emissions from California
could not interfere with maintenance of
the 1997 annual PM> s NAAQS in any
other state. But this fact combined with
our evaluation of the nearest
maintenance receptor in eastern Texas,
taking into account distance,
topographical barriers, and typical
meteorological conditions, supports our
proposal to conclude that California
sources do not interfere with
maintenance of the 1997 PM, s NAAQS
in any other state.

The analysis for the Transport Rule
Proposal did not identify any
maintenance receptors for the 1997
24-hour PM, s NAAQS in the portions of
the U.S. covered by the Transport Rule

57 See Timin Memo at Appendix A (“Base year
2003-2007 and Future Year 2012 Annual Average
PM. 5 Design Values—Western States”).

Proposal modeling domain.>® Recent
monitoring data in EPA’s AQS Database
(2007-2009 design values that are under
final EPA review) indicate that the
highest 24-hour PM, 5 design value in
the 47 states of the continental U.S.
(excluding California) is 50 pug/ms3,
which is well below the level of the
1997 24-hour PM, s NAAQS of 65 pg/
m?3.59 This data further supports our
proposed finding that California
emission sources do not interfere with
maintenance of the 1997 PM, s NAAQS
in any other state.

3. Conclusion Regarding Interference
With Maintenance

Based on the weight of evidence,
including the location of the nearest
projected maintenance sites, taking into
account distance, meteorology,
topography, and recent air quality
monitoring data, as discussed above, we
propose to determine that California’s
2007 Transport SIP is adequate and that
emissions from California do not
interfere with maintenance in any other
state for the 1997 8-hour ozone or 1997
PM, s NAAQS, consistent with the
requirements of CAA section
110(a)(2)(D)(). Thus, we propose to
determine that California’s SIP includes
the measures necessary to prevent such
prohibited interstate transport impacts
for these NAAQS.

IV. Proposed Action

Under section 110(k) of the Clean Air
Act, EPA is proposing to approve the
2007 Transport SIP submitted by CARB
on November 17, 2007, as adequate to
prohibit emissions from California
sources that will contribute significantly
to nonattainment of the 1997 8-hour
ozone or 1997 PM, s NAAQS in any
other state, as required by CAA section
110(a)(2)(D)(i)(I). EPA is also proposing
to approve the 2007 Transport SIP as
adequate to prohibit emissions from
California sources that will interfere
with maintenance of these NAAQS by
any other state, as required by section
110(a)(2)(D)(1)(D). Accordingly, we
propose to find that the California SIP
contains provisions adequate to prevent
significant contribution to
nonattainment of, and interference with
maintenance of, these NAAQS and does
not require any additional measures for
this purpose at this time. This proposed
action does not apply to the remaining
two elements of CAA section
110(a)(2)(D)(i) regarding interference
with measures required to prevent

5875 FR 45210 at 45249-45251 (August 2, 2010).
See also fn. 40 and fn. 48.

59Data from EPA’s Air Quality System can be
viewed at http://www.epa.gov/ttn/airs/airsaqs/.

significant deterioration of air quality or
to protect visibility in another state. We
intend to evaluate and act upon the
2007 Transport SIP for purposes of these
additional requirements of CAA section
110(a)(2)(D)(i) in separate actions.

EPA is soliciting public comments on
this proposal and will accept comments
until the date noted in the “DATES”
section above.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
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practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Air pollution control, Environmental
protection, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 11, 2011.
Jared Blumenfeld,
Regional Administrator, Region IX.
[FR Doc. 2011-6302 Filed 3—-16-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2009-0426-201030; FRL—
9282-6]

Approval and Promulgation of
Implementation Plans; Kentucky;
110(a)(1) and (2) Infrastructure
Requirements for the 1997 8-Hour
Ozone National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan (SIP),
submitted by the Commonwealth of
Kentucky, through the Division of Air
Quality (DAQ) of the Kentucky
Environmental and Public Protection
Cabinet, now called the Energy and
Environment Cabinet, as demonstrating
that the Commonwealth meets the
requirements of sections 110(a)(1) and
(2) of the Clean Air Act (CAA or Act) for
the 1997 8-hour ozone national ambient
air quality standards (NAAQS). Section
110(a) of the CAA requires that each
state adopt and submit a SIP for the
implementation, maintenance and
enforcement of each NAAQS
promulgated by the EPA and is
commonly referred to as an
“infrastructure” SIP. Kentucky certified
that the Kentucky SIP contains
provisions that ensure the 1997 8-hour

ozone NAAQS are implemented,
enforced, and maintained in Kentucky
(hereafter referred to as “infrastructure
submission”). Kentucky’s infrastructure
submission, provided to EPA on
December 13, 2007, addressed all the
required infrastructure elements for the
1997 8-hour ozone NAAQS.

DATES: Written comments must be
received on or before April 18, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2009-0426, by one of the
following methods:

1. hitp://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562-9140.

4. Mail: “EPA-R04—OAR-2009-0426,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—-OAR-2009-
0426. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA

recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9140.
Ms. Ward can also be reached via
electronic mail at
ward.nacosta@epa.gov.
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average concentrations. The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
the NAAQS was changed from 0.12
parts per million (ppm) to 0.08 ppm (see
62 FR 38856). Pursuant to section
110(a)(1) of the CAA, states are required
to submit SIPs meeting the requirements
of section 110(a)(2) within three years
after promulgation of a new or revised
NAAQS. Sections 110(a)(1) and (2)
require states to address basic SIP
requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the NAAQS. States were required to
submit such SIPs for the 1997 8-hour
ozone NAAQS to EPA no later than June
2000. However, intervening litigation
over the 1997 8-hour ozone NAAQS
created uncertainty about how to
proceed and many states did not
provide the required “infrastructure” SIP
submission for these newly promulgated
NAAQS.

On March 4, 2004, Earthjustice
submitted a notice of intent to sue
related to EPA’s failure to issue findings
of failure to submit related to the
“infrastructure” requirements for the
1997 8-hour ozone NAAQS. EPA
entered into a consent decree with
Earthjustice which required EPA, among
other things, to complete a Federal
Register notice announcing EPA’s
determinations pursuant to section
110(k)(1)(B) as to whether each state had
made complete submissions to meet the
requirements of section 110(a)(2) for the
1997 8-hour ozone NAAQS by
December 15, 2007. Subsequently, EPA
received an extension of the date to
complete this Federal Register notice
until March 17, 2008, based upon
agreement to make the findings with
respect to submissions made by January
7, 2008. In accordance with the consent
decree, EPA made completeness
findings for each state based upon what
the Agency received from each state as
of January 7, 2008.

On March 27, 2008, EPA published a
final rulemaking entitled,
“Completeness Findings for Section
110(a) State Implementation Plans;
8-Hour Ozone NAAQS,” making a
finding that each state had submitted or
failed to submit a complete SIP that
provided the basic program elements of
section 110(a)(2) necessary to
implement the 1997 8-hour ozone
NAAQS. See 73 FR 16205. For those
states that did receive findings, the
findings of failure to submit for all or a
portion of a state’s implementation plan
established a 24-month deadline for
EPA to promulgate a Federal
Implementation Plan (FIP) to address
the outstanding SIP elements unless,

prior to that time, the affected states
submitted, and EPA approved, the
required SIPs.

The findings that all or portions of a
state’s submission are complete
establish a 12-month deadline for EPA
to take action upon the complete SIP
elements in accordance with section
110(k). Kentucky’s infrastructure
submission was received by EPA on
December 13, 2007, and was determined
to be complete on March 27, 2008.
Kentucky was among other states that
did not receive findings of failure to
submit because it provided a complete
submission to EPA to address the
infrastructure elements for the 1997
8-hour ozone NAAQS by March 1, 2008.
Today’s action is proposing to approve
Kentucky’s infrastructure submission
for which EPA made the completeness
determination on March 27, 2008. This
action is not approving any specific
rule, but rather proposing that
Alabama’s already approved SIP meets
certain CAA requirements.

II. What elements are required under
Sections 110(a)(1) and (2)?

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
existing SIP already contains. In the
case of the 1997 8-hour ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous ozone NAAQS.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure” SIP
requirements related to a newly
established or revised NAAQS. As
mentioned above, these requirements
include SIP infrastructure elements
such as modeling, monitoring, and
emissions inventories that are designed
to assure attainment and maintenance of
the NAAQS. The requirements that are

the subject of this proposed rulemaking
are listed below ! and in EPA’s October
2, 2007, memorandum entitled
“Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the
1997 8-Hour Ozone and PM, 5 National
Ambient Air Quality Standards.”

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.?2

e 110(a)(2)(D): Interstate transport.3

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.4

e 110(a)(2)(J): Consultation with
government officials; public
notification; and PSD and visibility
protection.

¢ 110(a)(2)(K): Air quality modeling/
data.

1Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather due at the time the
nonattainment area plan requirements are due
pursuant to section 172. These requirements are: (1)
Submissions required by section 110(a)(2)(C) to the
extent that subsection refers to a permit program as
required in part D Title 1 of the CAA, and (2)
submissions required by section 110(a)(2)(1) which
pertain to the nonattainment planning requirements
of part D, Title 1 of the CAA. Today’s proposed
rulemaking does not address infrastructure
elements related to section 110(a)(2)(1) or the
nonattainment planning requirements of
110(a)(2)(C).

2This rulemaking only addresses requirements
for this element as they relate to attainment areas.

3Today’s proposed rule does not address element
110(a)(2)(D)(i) (Interstate Transport) for the 1997
8-hour ozone NAAQS. Interstate transport
requirements were formerly addressed by Kentucky
consistent with the Clean Air Interstate Rule
(CAIR). On December 23, 2008, CAIR was remanded
by the DC Circuit Court of Appeals, without
vacatur, back to EPA. See North Carolina v. EPA,
531 F.3d 896 (DC Cir. 2008). Prior to this remand,
EPA took final action to approve Kentucky’s SIP
revision, which was submitted to comply with
CAIR. See 72 FR 56623 (October 4, 2007). In so
doing, Kentucky’s CAIR SIP revision addressed the
interstate transport provisions in Section
110(a)(2)(D)(i) for the 1997 8-hour ozone NAAQS.
In response to the remand of CAIR, EPA has since
proposed a new rule to address the interstate
transport of NOx and SOx in the eastern United
States. See 75 FR 45210 (Aug. 2, 2010) (“the
Transport Rule”). However, because this rule has
yet to be finalized, EPA’s action on element
110(a)(2)(D)(i) will be addressed in a separate
action.

4 This requirement was inadvertently omitted
from EPA’s October 2, 2007, memorandum entitled
“Guidance on SIP Elements Required Under Section
110(a)(1) and (2) for the 1997 8-Hour Ozone and
PM, 5 National Ambient Air Quality Standards,” but
as mentioned above is not relevant to today’s
proposed rulemaking.
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e 110(a)(2)(L): Permitting fees.
e 110(a)(2)(M): Consultation/
participation by affected local entities.

III. What is EPA’s analysis of how
Kentucky addressed the elements of
Sections 110(a)(1) and (2)
“infrastructure” provisions?

Kentucky’s infrastructure submission
addresses the provisions of sections
110(a)(1) and (2) as described below.

1. 110(a)(2)(A): Emission limits and
other control measures: Kentucky’s
infrastructure submission provides an
overview of the provisions of the
Kentucky Air Regulations relevant to air
quality control regulations. The
regulations described below have been
federally approved in the Kentucky SIP
and include enforceable emission
limitations and other control measures.
Chapter 50—Division for Air Quality;
General Administrative Procedures of
the Kentucky Air Regulations generally
authorizes the Kentucky Environmental
and Public Protection Cabinet to adopt
rules for the control of air pollution,
including those necessary to obtain EPA
approval under section 110 of the CAA.
The most recent federally approved
revision of this chapter was on April 21,
2010 (75 FR 20780). Chapter 51—
Attainment and Maintenance of the
National Ambient Air Quality
Standards also includes references to
rules adopted by Kentucky to control air
pollution, including ozone precursors.
The most recent federally approved
revision of Chapter 51 was on April 21,
2010 (75 FR 20780). EPA has made the
preliminary determination that the
provisions contained in these chapters
and Kentucky’s practices are adequate
to protect the 1997 8-hour ozone
NAAQS in the Commonwealth.

In this action, EPA is not proposing to
approve or disapprove any existing state
provisions with regard to excess
emissions during startup, shutdown, or
malfunction (SSM) of operations at a
facility. EPA believes that a number of
states have SSM provisions which are
contrary to the CAA and existing EPA
guidance, “State Implementation Plans:
Policy Regarding Excess Emissions
During Malfunctions, Startup, and
Shutdown” (September 20, 1999), and
the Agency plans to address such state
regulations in the future. In the
meantime, EPA encourages any state
having deficient SSM provisions to take
steps to correct them as soon as
possible.

Additionally, in this action, EPA is
not proposing to approve or disapprove
any existing state rules with regard to
director’s discretion or variance
provisions. EPA believes that a number
of states have such provisions which are

contrary to the CAA and existing EPA
guidance (52 FR 45109 (November 24,
1987)), and the Agency plans to take
action in the future to address such state
regulations. In the meantime, EPA
encourages any state having a director’s
discretion or variance provision which
is contrary to the CAA and EPA
guidance to take steps to correct the
deficiency as soon as possible.

2. 110(a)(2)(B) Ambient air quality
monitoring/data system: Kentucky’s
infrastructure submission provides
information in Chapter 50:050—
Monitoring, with regard to the
organization and structure of the
monitoring program that includes the
local air quality programs. These
entities collect air monitoring data,
quality assure the results and report the
data. The most recent federally
approved revision of this chapter was
on July 12, 1982 (47 FR 30059). Chapter
51:010—Attainment status designations
includes information indicating
Kentucky’s ozone monitor locations.
The most recent federally approved
revision of this chapter was on July 24,
1998 (63 FR 39739). Annually, EPA
approves the ambient air monitoring
network plan for the state agencies. On
June 30, 2010, the Commonwealth of
Kentucky submitted its plan to EPA,
which also included the Louisville-
Jefferson County local monitoring
program. On October 8, 2010, EPA
approved Kentucky’s monitoring
network plan. Kentucky’s approved
monitoring network plan can be
accessed at http://www.regulations.gov
using Docket ID No. EPA-R04-OAR-
2009-0426. EPA has made the
preliminary determination that
Kentucky’s SIP and practices are
adequate for the ambient air quality
monitoring and data system related to
the 1997 8-hour ozone NAAQS.

3. 110(a)(2)(C) Program for
enforcement of control measures
including review of proposed new
sources: In Chapter 51:052—Review of
new sources in or impacting upon
nonattainment areas of Kentucky’s SIP,
a description of the compliance
activities of the Commonwealth’s
regional field offices and the one local
agency in Jefferson County is included.
The most recent federally approved
revision of this chapter was on July 11,
2006 (71 FR 38990). It also includes a
description of the Commonwealth’s
statutory authority to enforce
regulations relating to attainment and
maintenance of the 1997 8-hour ozone
NAAQS. Additionally, Kentucky
submitted a SIP revision on February 4,
2010, which addresses the Ozone
Implementation New Source Review
(NSR) Update requirements to include

nitrogen oxides (NOx) as an ozone
precursor for permitting purposes for
prevention of significant deterioration
(PSD) and nonattainment NSR.
Specifically, the Ozone Implementation
NSR Update requirements included
changes to major source thresholds for
sources in certain classes of
nonattainment areas, changes to offset
ratios for marginal, moderate, serious,
severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors. EPA published a final action
approving Kentucky’s revisions which
incorporate NOx as an ozone precursor
on September 15, 2010 (75 FR 55988).
Chapter 52:030—Federally enforceable
permits for non-major sources describes
how the Commonwealth’s construction
permits program reviews proposed new
major and minor sources of volatile
organic compounds (VOCs) and NOx for
compliance with the 8-hour ozone
NAAQS.

EPA published a final action revising
Kentucky’s greenhouse gas (GHG)
regulations on December 29, 2010 (75
FR 81868). The revisions include two
significant changes impacting the
regulation of GHGs under Kentucky’s
NSR/PSD program; (1) provides the
Commonwealth with authority to issue
PSD permits governing GHGs, and (2)
establishes appropriate emission
thresholds for determining which new
stationary sources and modification
projects become subject to Kentucky’s
PSD permitting requirements for its
GHG emissions. EPA has made the
preliminary determination that
Kentucky’s SIP and practices are
adequate for program enforcement of
control measures including review of
proposed new sources related to the
1997 8-hour ozone NAAQS.

In this action, EPA is proposing to
approve Kentucky’s infrastructure SIP
for the 8-hour ozone NAAQS with
respect to the general requirement in
section 110(a)(2)(C) to include a
program in the SIP that regulates the
modification and construction of any
stationary source as necessary to assure
that the NAAQS are achieved. EPA is
not proposing to approve or disapprove
the state’s existing minor NSR program
itself to the extent that it is inconsistent
with EPA’s regulations governing this
program. EPA believes that a number of
states may have minor NSR provisions
that are contrary to the existing EPA
regulations for this program. EPA
intends to work with states to reconcile
state minor NSR programs with EPA’s
regulatory provisions for the program.
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The statutory requirements of section
110(a)(2)(C) provide for considerable
flexibility in designing minor NSR
programs, and EPA believes it may be
time to revisit the regulatory
requirements for this program to give
the states an appropriate level of
flexibility to design a program that
meets their particular air quality
concerns, while assuring reasonable
consistency across the country in
protecting the NAAQS with respect to
new and modified minor sources.

EPA has made the preliminary
determination that Kentucky’s SIP and
practices are adequate for program
enforcement of control measures
including review of proposed new
sources related to the 1997 8-hour ozone
NAAQS.

4. 110(a)(2)(D)(ii) Interstate and
International transport provisions: In
Chapter 51:017—Prevention of
significant deterioration of air quality,
Kentucky outlines how it will notify
neighboring states of potential impacts
from new or modified sources.
Kentucky does not have any pending
obligation under section 115 and 126.
Additionally, it has federally approved
regulations in its SIP that satisfy the
requirements for the NOx SIP Call. See
67 FR 17624 (April 11, 2002). EPA has
made the preliminary determination
that Kentucky’s SIP and practices are
adequate for insuring compliance with
the applicable requirements relating to
interstate and international pollution
abatement for the 1997 8-hour ozone
NAAQS.

5. 110(a)(2)(E) Adequate resources:
The Kentucky DAQ is responsible for
adopting air quality rules, revising SIPs,
developing and tracking the budget,
establishing the title V fees, and other
planning needs. Additionally, Kentucky
DAQ coordinates agreements with the
local air pollution control program for
Jefferson County, the Louisville Metro
Air Pollution Control District. Annually,
states update these grant commitments
based on current SIP requirements, air
quality planning and applicable
requirements related NAAQS, including
the 1997 8-hour ozone NAAQS. On May
6, 2010, EPA submitted a letter to the
Commonwealth outlining 105 grant
commitments and current status of
those commitments for fiscal year 2009.
The letter EPA submitted to Kentucky
can be accessed at http://
www.regulations.gov using Docket ID
No. EPA-R04-OAR-2009-0426. There
were no outstanding issues, therefore
the Commonwealth’s grants were
finalized and closed out. EPA has made
the preliminary determination that
Kentucky has adequate resources for

implementation of the 1997 8-hour
ozone NAAQS.

6. 110(a)(2)(F) Stationary source
monitoring system: Kentucky’s
infrastructure submission describes how
the major source and minor source
emission inventory programs collect
emission data throughout the
Commonwealth (including Jefferson
County) and ensure the quality of data.
These programs generate data for ozone
precursors (VOCs and NOx) and
summarize emissions from point, area,
mobile, and biogenic (natural) sources.
Kentucky DAQ uses these data to track
progress towards maintaining the
NAAQS, develop control and
maintenance strategies, identify sources
and general emission levels, and
determine compliance with emission
regulations and additional EPA
requirements. This is outlined in
Chapter 50:050—Monitoring of the
Kentucky Air Regulations.

Additionally, the National Emissions
Inventory (NEI) is EPA’s central
repository for air emissions data. EPA
published the Air Emissions Reporting
Rule (AERR) on December 5, 2008,
which modified the requirements for
collecting and reporting air emissions
data (73 FR 76539). The AERR
shortened the time states had to report
emissions data from 17 to 12 months,
giving states one calendar year to submit
emissions data. All states are required to
submit a comprehensive emissions
inventory every three years and report
emissions for certain larger sources
annually through EPA’s online
Emissions Inventory System (EIS).
States report emissions data for the six
criteria pollutants and the precursors
that form them—nitrogen oxides, sulfur
dioxide, ammonia, lead, carbon
monoxide, particulate matter, and
volatile organic compounds. Many
states also voluntarily report emissions
of hazardous air pollutants. Kentucky
made its latest update to the NEI on
February 17, 2011. EPA compiles the
emissions data, supplementing it where
necessary, and releases it to the general
public through the Web site http://
www.epa.gov/ttn/chief/
eiinformation.html. EPA has made the
preliminary determination that
Kentucky’s SIP and practices are
adequate for the stationary source
monitoring systems related to the 1997
8-hour ozone NAAQS.

7.110(a)(2)(G) Emergency power:
Kentucky’s infrastructure submission
provides an overview of the Kentucky
Air Regulations, specifically Chapter
55—FEmergency Episodes which
identifies air pollution emergency
episodes and preplanned abatement
strategies. The episode criteria specified

in this chapter for ozone are based on

a 1-hour average ozone level at a
monitoring site. These criteria have
previously been approved by EPA. EPA
has made the preliminary determination
that these criteria are adequate to
address ozone emergency episodes for
the 1997 8-hour ozone NAAQS. As a
result, EPA has made the preliminary
determination that Kentucky’s SIP and
practices are adequate for emergency
powers related to the 1997 8-hour ozone
NAAQS.

8. 110(a)(2)(H) Future SIP revisions:
As previously discussed, Kentucky’s
DAQ is responsible for adopting air
quality rules and revising SIPs as
needed to attain or maintain the
NAAQS . Kentucky has the ability and
authority to respond to calls for SIP
revisions, and has provided a number of
SIP revisions over the years for
implementation of the NAAQS. Specific
to the 1997 8-hour ozone NAAQS,
Kentucky has provided the following
submissions:

e May 20, 2005, SIP Revision (EPA
approval, see 71 FR 4047, January 25,
2006)—Redesignation request and 175A
maintenance plan for the Clarksville-
Hopkinsville, TN-KY Area;

e September 29, 2006, SIP revision
(EPA approval, see 72 FR 36601, July 5,
2007)—Redesignation request and 175A
maintenance plan for the Louisville
Area;

e September 29, 2006, SIP revision
(EPA approval, see 72 FR 43172, August
3, 2007)—Redesignation request and
175A maintenance plan for the
Huntington-Ashland, WV-KY Area;

e May 27, 2008, SIP revision—
110(a)(1) Maintenance plans for a
portion of Greenup County, Lexington
Area, Owensboro Area, Edmonson
County and the Paducah Area (EPA
approval of the Paducah Area, see 75 FR
52467, August 27, 2010);

e January 29, 2010, SIP revision (EPA
approval, see 75 FR 47218, August 5,
2010)—Redesignation request and 175A
maintenance plan for the Northern
Kentucky portion of the Cincinnati
Area; and

e February 4, 2010, SIP revision (EPA
approval, see 75 FR 55988, September
15, 2010) NOx as a precursor.

In all of Kentucky’s 175A
maintenance plans, the Commonwealth
commits to provide additional SIP
revisions for the 1997 8-hour ozone
NAAQS pursuant to 175(A)(b), and also
commits to provide additional SIP
revisions to implement contingency
measures should one of the areas that
was redesignated to attainment violate
the 1997 8-hour ozone NAAQS. EPA has
made the preliminary determination
that Kentucky’s SIP and practices
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adequately demonstrate a commitment
to provide future SIP revisions related to
the 1997 8-hour ozone NAAQS when
necessary.

9. 110(a)(2)(J) (121 consultation)
Consultation with government officials:
Kentucky Air Regulations Chapter 50—
Division for Air Quality; General
Administrative Procedures of the
Kentucky Air Regulations and Chapter
51—Attainment and Maintenance of the
National Ambient Air Quality
Standards provide for consultation with
government officials whose jurisdictions
might be affected by SIP development
activities. More specifically, Kentucky
adopted state-wide consultation
procedures for the implementation of
transportation conformity which
includes the consideration of the
development of mobile inventories for
SIP development. Required partners
covered by Kentucky’s consultation
procedures include federal, state and
local transportation and air quality
agency officials. EPA approved
Kentucky’s consultation procedures on
September 15, 2010 (75 FR 55988).
Additionally, DAQ submitted a regional
haze plan which outlines its
consultation practices with Federal
Land Managers. EPA has made the
preliminary determination that
Kentucky’s SIP and practices adequately
demonstrate consultation with
government officials related to the 1997
8-hour ozone NAAQS when necessary.

10. 110(a)(2)(J) (127 public
notification) Public notification: The
Commonwealth’s emergency episode
provisions provide for notification to
the public when the NAAQS, including
the ozone NAAQS, are exceeded. This is
also discussed above in 110(a)(2)(G).
Additionally, the Commonwealth
reports daily air quality information on
its state Web site at: http://air.ky.gov/
Pages/AirQualityIndexMonitoring.aspx
to inform the public on the existing air
quality within the Commonwealth. EPA
has made the preliminary determination
that Kentucky’s SIP and practices
adequately demonstrate the
Commonwealth’s ability to provide
public notification related to the 1997 8-
hour ozone NAAQS when necessary.

11. 110(a)(2)(]J) (PSD) PSD and
visibility protection: Kentucky
demonstrates its authority to regulate
new and modified sources of ozone
precursors (VOGs and NOx) to assist in
the protection of air quality in Kentucky
Air Regulations Chapter 51:017—
Prevention of significant deterioration of
air quality. Kentucky submitted a SIP
revision on February 4, 2010, which
addresses the Ozone Implementation
NSR Update requirements to include
NOx as an ozone precursor for

permitting purposes. Specifically, the
Ozone Implementation NSR Update
requirements included changes to major
source thresholds for sources in certain
classes of nonattainment areas, changes
to offset ratios for marginal, moderate,
serious, severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors. This SIP revision
incorporates changes to Chapter
51:052—Review of new sources in or
impacting upon nonattainment areas
and Chapter 51:017—Prevention of
Significant Deterioration of air quality.
This action was proposed on April 1,
2010 (75 FR 16388). EPA published a
final action approving Kentucky’s
revisions to incorporate changes to
Chapter 51:052 and Chapter 51:017.
September 15, 2010 (75 FR 55988).
With regard to the applicable
requirements for visibility protection,
EPA recognizes that states are subject to
visibility and regional haze program
requirements under Part C of the Act
(which includes sections 169A and
169B). In the event of the establishment
of a new NAAQS; however, the
visibility and regional haze program
requirements under part C do not
change. Thus, EPA finds that there is no
new visibility obligation “triggered”
under section 110(a)(2)(J) when a new
NAAQS becomes effective. This would
be the case even in the event a
secondary PM, s NAAQS for visibility is
established, because this NAAQS would
not affect visibility requirements under
part C. Kentucky has submitted a SIP
revision for approval to satisfy the
requirements of the CAA Section 169A,
and the regional haze and best available
retrofit technology rules contained in 40
CFR 51.308. This SIP revision is
currently under review and will be
acted on in a separate action. EPA has
made the preliminary determination
that Kentucky’s SIP and practices
adequately demonstrate the
Commonwealth’s ability to implement
PSD programs and to provide for
visibility protection related to the 1997
8-hour ozone NAAQS when necessary.
12. 110(a)(2)(K) Air quality and
modeling/data: Kentucky conducts air
quality modeling and reports the results
of such modeling to EPA, as set forth in
Kentucky Air Regulations Chapter
50:040—Air quality models. This
regulation shows that ambient ozone
monitoring is used, in conjunction with
pre- and post-construction ambient air
monitoring, to track local and regional
scale changes in ozone concentrations.
Additionally, Kentucky supports a

regional effort to coordinate the
development of emissions inventories
and conduct regional modeling for
several NAAQS, including the 1997 8-
hour ozone NAAQS, for the
Southeastern states. Taken as a whole,
the Commonwealth’s air quality
regulations demonstrate that DAQ has
the authority to provide relevant data
for the purpose of predicting the effect
on ambient air quality of the 8-hour
ozone NAAQS. EPA has made the
preliminary determination that
Kentucky’s SIP and practices adequately
demonstrate the Commonwealth’s
ability to provide for air quality and
modeling, along with analysis of the
associated data, related to the 1997 8-
hour ozone NAAQS when necessary.

13. 110(a)(2)(L) Permitting fees:
Kentucky addresses the review of
construction permits as previously
discussed in 110(a)(2)(C) above.
Permitting fees are collected through the
Commonwealth’s title V fees program,
which has been federally approved. EPA
has made the preliminary determination
that Kentucky’s SIP and practices
adequately provide for permitting fees
related to the 1997 8-hour ozone
NAAQS when necessary.

14. 110(a)(2)(M) Consultation/
participation by affected local entities:
The Kentucky DAQ coordinates with
local governments affected by the SIP.
More specifically, Kentucky adopted
state-wide consultation procedures for
the implementation of transportation
conformity which includes the
consideration of the development of
mobile inventories for SIP development
and the requirements that link
transportation planning and air quality
planning in nonattainment and
maintenance areas. EPA approved these
procedures in Chapter 50:066
Conformity of transportation plans,
programs, and projects (Amendment) on
April 21, 2010 (75 FR 20180). Required
partners covered by Kentucky’s
consultation procedures include federal,
state and local transportation and air
quality agency officials. The state and
local transportation agency officials are
most directly impacted by
transportation conformity requirements
and are required to provide public
involvement for their activities
including the analysis of how the
Commonwealth meets transportation
conformity requirements. Additionally,
Chapter 65—Mobile Source-Related
Emissions also discusses consultation
related activities specifically related to
mobile sources. EPA has made the
preliminary determination that
Kentucky’s SIP and practices adequately
demonstrate consultation by affected
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local entities related to the 1997 8-hour
ozone NAAQS when necessary.

IV. Proposed Action

As described above, the
Commonwealth of Kentucky has
addressed the elements of the CAA
110(a)(1) and (2) SIP requirements
pursuant to EPA’s October 2, 2007,
guidance to ensure that the 1997 8-hour
ozone NAAQS are implemented,
enforced, and maintained in Kentucky.
EPA is proposing to approve Kentucky’s
infrastructure submission for the 1997
8-hour ozone NAAQS because this
submission is consistent with section
110 of the CAA.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the Commonwealth, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate Matter, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 7, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2011-6260 Filed 3—-16—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R040AR-2010-0722-201108; FRL—
9282-5]

Approval and Promulgation of
Implementation Plans; Mississippi;
110(a)(1) and (2) Infrastructure
Requirements for the 1997 8-Hour
Ozone National Ambient Air Quality
Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the State Implementation Plan (SIP),
submitted by the State of Mississippi,
through the Department of
Environmental Quality (DEQ), as
demonstrating that Mississippi meets
the requirements of sections 110(a)(1)
and (2) of the Clean Air Act (CAA or
Act) for the 1997 8-hour ozone national
ambient air quality standard (NAAQS).
Section 110(a) of the CAA requires that
each state adopt and submit a SIP for
the implementation, maintenance and
enforcement of each NAAQS
promulgated by the EPA, which is
commonly referred to as an

“infrastructure” SIP. Mississippi
certified that the Mississippi SIP
contains provisions that ensure the 1997
8-hour ozone NAAQS are implemented,
enforced, and maintained in Mississippi
(hereafter referred to as “infrastructure
submission”). Mississippi’s
infrastructure submission, provided to
EPA on December 7, 2007, addressed all
the required infrastructure elements for
the 1997 8-hour ozone NAAQS.

DATES: Written comments must be
received on or before April 18, 2011.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2010-0722, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562-9140.

4. Mail: “EPA-R04-0OAR-2010-0722,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—OAR-2010—
0722. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
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that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960. The
telephone number is (404) 562—9140.
Ms. Ward can also be reached via
electronic mail at
ward.nacosta@epa.gov.
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I. Background

On July 18, 1997, EPA promulgated a
new NAAQS for ozone based on 8-hour
average concentrations. The 8-hour
averaging period replaced the previous
1-hour averaging period, and the level of
the NAAQS was changed from 0.12
parts per million (ppm) to 0.08 ppm.
See 62 FR 38856. Pursuant to section
110(a)(1) of the CAA, states are required
to submit SIPs meeting the requirements
of section 110(a)(2) within three years
after promulgation of a new or revised
NAAQS. Sections 110(a)(1) and (2)
require states to address basic SIP
requirements, including emissions
inventories, monitoring, and modeling
to assure attainment and maintenance of
the NAAQS. States were required to
submit such SIPs for the 1997 8-hour
ozone NAAQS to EPA no later than June
2000. However, intervening litigation
over the 1997 8-hour ozone NAAQS
created uncertainty about how to
proceed and many states did not
provide the required “infrastructure” SIP
submission for these newly promulgated
NAAQS.

On March 4, 2004, Earthjustice
submitted a notice of intent to sue
related to EPA’s failure to issue findings
of failure to submit related to the
“infrastructure” requirements for the
1997 8-hour ozone NAAQS. EPA
entered into a consent decree with
Earthjustice which required EPA, among
other things, to complete a Federal
Register notice announcing EPA’s
determinations pursuant to section
110(k)(1)(B) as to whether each state had
made complete submissions to meet the
requirements of section 110(a)(2) for the
1997 8-hour ozone NAAQS by
December 15, 2007. Subsequently, EPA
received an extension of the date to
complete this Federal Register notice
until March 17, 2008, based upon
agreement to make the findings with
respect to submissions made by January
7, 2008. In accordance with the consent
decree, EPA made completeness
findings for each state based upon what
the Agency received from each state as
of January 7, 2008.

On March 27, 2008, EPA published a
final rulemaking entitled,
“Completeness Findings for Section
110(a) State Implementation Plans; 8-
Hour Ozone NAAQS,” making a finding
that each state had submitted or failed
to submit a complete SIP that provided
the basic program elements of section
110(a)(2) necessary to implement the
1997 8-hour ozone NAAQS. See 73 FR
16205. For those states that did receive
findings, the findings of failure to
submit for all or a portion of a state’s
implementation plan established a 24-

month deadline for EPA to promulgate
a Federal Implementation Plan to
address the outstanding SIP elements
unless, prior to that time, the affected
states submit, and EPA approves, the
required SIPs.

The findings that all or portions of a
state’s submission are complete
established a 12-month deadline for
EPA to take action upon the complete
SIP elements in accordance with section
110(k). Mississippi’s infrastructure
submission was received by EPA on
December 7, 2007, and was determined
to be complete on March 27, 2008.
Mississippi was among other states that
did not receive a finding of failure to
submit because it provided a complete
submission to EPA to address the
infrastructure elements for the 1997 8-
hour ozone NAAQS by March 1, 2008.
Today’s action is proposing to approve
Mississippi’s infrastructure submission
for which EPA made the completeness
determination on March 27, 2008. This
action is not approving any specific
rule, but rather proposing that
Mississippi’s already approved SIP
meets certain CAA requirements.

II. What elements are required under
Sections 110(a)(1) and (2)?

Section 110(a) of the CAA requires
states to submit SIPs to provide for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS within three years following
the promulgation of such NAAQS, or
within such shorter period as EPA may
prescribe. Section 110(a) imposes the
obligation upon states to make a SIP
submission to EPA for a new or revised
NAAQS, but the contents of that
submission may vary depending upon
the facts and circumstances. In
particular, the data and analytical tools
available at the time the state develops
and submits the SIP for a new or revised
NAAQS affects the content of the
submission. The contents of such SIP
submissions may also vary depending
upon what provisions the state’s
existing SIP already contains. In the
case of the 1997 8-hour ozone NAAQS,
states typically have met the basic
program elements required in section
110(a)(2) through earlier SIP
submissions in connection with
previous ozone NAAQS.

More specifically, section 110(a)(1)
provides the procedural and timing
requirements for SIPs. Section 110(a)(2)
lists specific elements that states must
meet for “infrastructure” SIP
requirements related to a newly
established or revised NAAQS. As
mentioned above, these requirements
include SIP infrastructure elements
such as modeling, monitoring, and
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emissions inventories that are designed
to assure attainment and maintenance of
the NAAQS. The requirements that are
the subject of this proposed rulemaking
are listed below * and in EPA’s October
2, 2007, memorandum entitled
“Guidance on SIP Elements Required
Under Section 110(a)(1) and (2) for the
1997 8-Hour Ozone and PM, 5 National
Ambient Air Quality Standards.”

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.?2

¢ 110(a)(2)(D): Interstate transport.3

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

¢ 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.4

e 110(a)(2)(J): Consultation with
government officials; public

1Two elements identified in section 110(a)(2) are
not governed by the three year submission deadline
of section 110(a)(1) because SIPs incorporating
necessary local nonattainment area controls are not
due within three years after promulgation of a new
or revised NAAQS, but rather due at the time the
nonattainment area plan requirements are due
pursuant to section 172. These requirements are:
(1) Submissions required by section 110(a)(2)(C) to
the extent that subsection refers to a permit program
as required in part D Title I of the CAA, and
(2) submissions required by section 110(a)(2)(I)
which pertain to the nonattainment planning
requirements of part D, Title I of the CAA. Today’s
proposed rulemaking does not address
infrastructure elements related to section
110(a)(2)(I) or the nonattainment planning
requirements of 110(a)(2)(C).

2 This rulemaking only addresses requirements
for this element as they relate to attainment areas.

3Today’s proposed rule does not address element
110(a)(2)(D)(i) (Interstate Transport) for the 1997 8-
hour ozone NAAQS. Interstate transport
requirements were formerly addressed by
Mississippi consistent with the Clean Air Interstate
Rule (CAIR). On December 23, 2008, CAIR was
remanded by the DC Circuit Court of Appeals,
without vacatur, back to EPA. See North Carolina
v. EPA, 531 F.3d 896 (DC Cir. 2008). Prior to this
remand, EPA took final action to approve
Mississippi’s SIP revision, which was submitted to
comply with CAIR. See 72 FR 56268 (October 3,
2007). In so doing, Mississippi’s CAIR SIP revision
addressed the interstate transport provisions in
Section 110(a)(2)(D)(i) for the 1997 8-hour ozone
NAAQS. In response to the remand of CAIR, EPA
has since proposed a new rule to address the
interstate transport of NOx and SOx in the eastern
United States. See 75 FR 45210 (Aug. 2, 2010) (“the
Transport Rule”). However, because this rule has
yet to be finalized, EPA’s action on element
110(a)(2)(D)(i) will be addressed in a separate
action.

4 This requirement was inadvertently omitted
from EPA’s October 2, 2007, memorandum entitled
“Guidance on SIP Elements Required Under Section
110(a)(1) and (2) for the 1997 8-Hour Ozone and
PM, s National Ambient Air Quality Standards,” but
as mentioned above is not relevant to today’s
proposed rulemaking.

notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

ITI. What is EPA’s analysis of how
Mississippi addressed the elements of
Sections 110(a)(1) and (2)
“infrastructure” provisions?

Mississippi’s infrastructure
submission addresses the provisions of
sections 110(a)(1) and (2) as described
below.

1. 110(a)(2)(A): Emission limits and
other control measures: Mississippi’s
infrastructure submission provides an
overview of the provisions of the
Mississippi Air Pollution Control (APC)
Regulations relevant to air quality
control. The regulations described
below have been federally approved in
the Mississippi SIP and include
enforceable emission limitations and
other control measures. Regulation
APC-S-1—Air Emission Regulations for
the Prevention, Abatement, and Control
of Air Contaminants and Regulation
APC-S—-3—Regulations for the
Prevention of Air Pollution Emergency
Episodes generally authorizes DEQ to
adopt rules for the control of air
pollution, including those necessary to
obtain EPA approval under section 110
of the CAA. The most recent federally
approved revision in this regulation was
on October 3, 2007 (72 FR 56268). EPA
has made the preliminary determination
that the provisions contained in this
chapter and Mississippi’s practices are
adequate to protect the 1997 8-hour
ozone NAAQS.

In this action, EPA is not proposing to
approve or disapprove any existing state
provisions with regard to excess
emissions during startup, shutdown, or
malfunction (SSM) of operations at a
facility. EPA believes that a number of
states have SSM provisions which are
contrary to the CAA and existing EPA
guidance, “State Implementation Plans:
Policy Regarding Excess Emissions
During Malfunctions, Startup, and
Shutdown” (September 20, 1999), and
the Agency plans to address such state
regulations in the future. In the
meantime, EPA encourages any state
having a deficient SSM provision to take
steps to correct it as soon as possible.

Additionally, in this action, EPA is
not proposing to approve or disapprove
any existing state rules with regard to
director’s discretion or variance
provisions. EPA believes that a number
of states have such provisions which are
contrary to the CAA and existing EPA
guidance (52 FR 45109 (November 24,

1987)), and the Agency plans to take
action in the future to address such state
regulations. In the meantime, EPA
encourages any state having a director’s
discretion or variance provision which
is contrary to the CAA and EPA
guidance to take steps to correct the
deficiency as soon as possible.

2. 110(a)(2)(B) Ambient air quality
monitoring/data system: Mississippi’s
infrastructure submission provides
information Regulation APC-S-1—Air
Emission Regulations for the Prevention,
Abatement, and Control of Air
Contaminants, with regard to the
monitoring program within the State.
The most recent federally approved
revision in this section was on October
3, 2007 (72 FR 56268). Annually, EPA
approves the ambient air monitoring
network plan for the state agencies. On
July 8, 2010, Mississippi submitted its
plan to EPA. On December 14, 2010,
EPA approved Mississippi’s monitoring
network plan. Mississippi’s approved
monitoring network plan can be
accessed at http://www.regulations.gov
using Docket ID No. EPA-R04-OAR—
2010-0722. EPA has made the
preliminary determination that
Mississippi’s SIP and practices are
adequate for the ambient air quality
monitoring and data system related to
the 1997 8-hour ozone NAAQS.

3. 110(a)(2)(C) Program for
enforcement of control measures
including review of proposed new
sources: In Regulation APC-S—-1—Air
Emission Regulations for the Prevention,
Abatement, and Control of Air
Contaminants of Mississippi’s SIP, a
description of Mississippi’s statutory
authority to enforce regulations relating
to attainment and maintenance of air
quality is included. Additionally,
Mississippi submitted a SIP revision on
November 28, 2007, which addresses
the Ozone Implementation New Source
Review (NSR) Update requirements to
include nitrogen oxides (NOx) as an
ozone precursor for permitting purposes
for prevention of significant
deterioration (PSD) and nonattainment
NSR. Specifically, the Ozone
Implementation NSR Update
requirements included changes to major
source thresholds for sources in certain
classes of nonattainment areas, changes
to offset ratios for marginal, moderate,
serious, severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors. EPA published a final action
approving Mississippi’s revisions which
incorporate NOx as an ozone precursor
on December 20, 2010 (75 FR 79300).
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In Regulation APC-S-5—Regulations
for the Prevention of Significant
Deterioration for Air Quality,
Mississippi incorporates by reference
the regulations found at 40 CFR 52.21 as
of June 15, 2007, and 40 CFR
52.21(b)(1)(i)(a) and (b)(1)(iii)(t). These
incorporated provisions include
amendments to major source thresholds
for sources in certain classes of
nonattainment areas, changes to offset
ratios for marginal, moderate, serious,
severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors.

EPA published a final action revising
Mississippi’s greenhouse gas (GHG)
regulations on December 29, 2010 (75
FR 81858). The revisions incorporate by
reference the Tailoring Rule provisions
at 40 CFR 52.21 (as amended June 3,
2010, and effective August 2, 2010), into
the Mississippi SIP (APC-S—-5—
Regulations for the Prevention of
Significant Deterioration for Air Quality)
to address the thresholds for GHG
permitting applicability. Additionally,
they also incorporate administrative
changes related to Mississippi’s pre-
existing exclusion of certain provisions
of the federal PSD regulations from its
SIP, specifically, provisions pertaining
to the “reasonable possibility” standard,
“clean units,” and “pollution control
projects.” EPA has made the preliminary
determination that Mississippi’s SIP and
practices are adequate for program
enforcement of control measures
including review of proposed new
sources related to the 1997 8-hour ozone
NAAQS.

In this action, EPA is proposing to
approve Mississippi’s infrastructure SIP
for the 8-hour ozone NAAQS with
respect to the general requirement in
section 110(a)(2)(C) to include a
program in the SIP that regulates the
modification and construction of any
stationary source as necessary to assure
that the NAAQS are achieved. EPA is
not proposing to approve or disapprove
the state’s existing minor NSR program
itself to the extent that it is inconsistent
with EPA’s regulations governing this
program. EPA believes that a number of
states may have minor NSR provisions
that are contrary to the existing EPA
regulations for this program. EPA
intends to work with states to reconcile
state minor NSR programs with EPA’s
regulatory provisions for the program.
The statutory requirements of section
110(a)(2)(C) provide for considerable
flexibility in designing minor NSR
programs, and EPA believes it may be

time to revisit the regulatory
requirements for this program to give
the states an appropriate level of
flexibility to design a program that
meets their particular air quality
concerns, while assuring reasonable
consistency across the country in
protecting the NAAQS with respect to
new and modified minor sources.

EPA has made the preliminary
determination that Mississippi’s SIP and
practices are adequate for program
enforcement of control measures
including review of proposed new
sources related to the 1997 8-hour ozone
NAAQS.

4. 110(a)(2)(D)(ii) Interstate and
International transport provisions: In
Regulation APC—-S—2—Permit
Regulations for the Construction and/or
Operation of Air Emissions Equipment,
Mississippi outlines how it will notify
neighboring states of potential impacts
from new or modified sources. The most
recent federally approved revision in
this regulation was on July 10, 2006 (71
FR 38773). Mississippi does not have
any pending obligation under section
115 and 126. EPA has made the
preliminary determination that
Mississippi’s SIP and practices are
adequate for insuring compliance with
the applicable requirements relating to
interstate and international pollution
abatement for the 1997 8-hour ozone
NAAQS.

In this action, EPA is proposing to
approve Mississippi’s infrastructure SIP
for the 8-hour ozone NAAQS with
respect to the general requirement in
section 110(a)(2)(C) to include a
program in the SIP that regulates the
modification and construction of any
stationary source as necessary to assure
that the NAAQS are achieved. EPA is
not proposing to approve or disapprove
the state’s existing minor NSR program
itself to the extent that it is inconsistent
with EPA’s regulations governing this
program. EPA believes that a number of
states may have minor NSR provisions
that are contrary to the existing EPA
regulations for this program. EPA
intends to work with states to reconcile
state minor NSR programs with EPA’s
regulatory provisions for the program.
The statutory requirements of section
110(a)(2)(C) provide for considerable
flexibility in designing minor NSR
programs, and EPA believes it may be
time to revisit the regulatory
requirements for this program to give
the states an appropriate level of
flexibility to design a program that
meets their particular air quality
concerns, while assuring reasonable
consistency across the country in
protecting the NAAQS with respect to
new and modified minor sources.

5. 110(a)(2)(E) Adequate resources:
DEQ is responsible for adopting air
quality rules, revising SIPs, developing
and tracking the budget, establishing the
title V fees, and other planning needs.
Annually, states update grant
commitments based on current SIP
requirements, air quality planning, and
applicable requirements related
NAAQS, including the 1997 8-hour
ozone NAAQS. On April 8, 2010, EPA
submitted a letter to Mississippi
outlining 105 grant commitments and
current status of those commitments for
fiscal year 2009. The letter EPA
submitted to Mississippi can be
accessed at http://www.regulations.gov
using Docket ID No. EPA—R04-OAR-
2010—-0722. There were no outstanding
issues, therefore Mississippi’s grants
were finalized and closed out. EPA has
made the preliminary determination
that Mississippi has adequate resources
for implementation of the 1997 8-hour
ozone NAAQS.

6. 110(a)(2)(F) Stationary source
monitoring system: Mississippi’s
infrastructure submission describes how
to establish requirements for
compliance testing by emissions
sampling and analysis, and for
emissions and operation monitoring to
ensure the quality of data in the State.
Mississippi uses these data to track
progress towards maintaining the
NAAQS, develop control and
maintenance strategies, identify sources
and general emission levels, and
determine compliance with emission
regulations and additional EPA
requirements. This is outlined in
Regulation APC-S—2—Permit
Regulations for the Construction and/or
Operation of Air Emissions Equipment
of the Mississippi air pollution control
regulations.

Additionally, the National Emissions
Inventory (NEI) is EPA’s central
repository for air emissions data. EPA
published the Air Emissions Reporting
Rule (AERR) on December 5, 2008,
which modified the requirements for
collecting and reporting air emissions
data (73 FR 76539). The AERR
shortened the time states had to report
emissions data from 17 to 12 months,
giving states one calendar year to submit
emissions data. All states are required to
submit a comprehensive emissions
inventory every three years and report
emissions for certain larger sources
annually through EPA’s online
Emissions Inventory System (EIS).
States report emissions data for the six
criteria pollutants and the precursors
that form them—nitrogen oxides, sulfur
dioxide, ammonia, lead, carbon
monoxide, particulate matter, and
volatile organic compounds. Many
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states also voluntarily report emissions
of hazardous air pollutants. Mississippi
made its latest update to the NEI on
November 1, 2010. EPA compiles the
emissions data, supplementing it where
necessary, and releases it to the general
public through the Web site http://
www.epa.gov/ttn/chief/
eiinformation.html. EPA has made the
preliminary determination that
Mississippi’s SIP and practices are
adequate for the stationary source
monitoring systems related to the 1997
8-hour ozone NAAQS.

7. 110(a)(2)(G) Emergency power:
Mississippi’s infrastructure submission
provides an overview of the Mississippi
Air Pollution Control Regulations,
specifically Regulation APC-S—-3—
Regulations for the Prevention of Air
Pollution Emergency Episodes. The
regulations contained in this section
have been adopted to prevent the
excessive build-up of air pollutants
during air pollution episodes and to
prevent the occurrence of an emergency
due to the effects of pollutants on
human health. All offices of local,
county, and state governments,
including authorities, joint meetings,
and any other public body are notified
as appropriate in this regulation. The
episode criteria specified for ozone are
based on a 1-hour average ozone level
at a monitoring site. These criteria have
previously been approved by EPA. EPA
has made the preliminary determination
that these criteria are adequate to
address ozone emergency episodes for
the 1997 8-hour ozone NAAQS, and
thus, that Mississippi’s SIP and
practices appear adequate for emergency
powers related to the 1997 8-hour ozone
NAAQS.

8. 110(a)(2)(H) Future SIP revisions:
As previously discussed, DEQ is
responsible for adopting air quality
rules and revising SIPs as needed to
attain or maintain the NAAQS. DEQ is
responsible for the adoption,
modification, repeal, promulgation of
air quality rules in Mississippi. They are
also responsible for the enforcement and
implementation of regulations in
Mississippi. Mississippi has the ability
and authority to respond to calls for SIP
revisions, and has provided a number of
SIP revisions over the years for
implementation of the NAAQS. Specific
to the 1997 8-hour ozone NAAQS,
Mississippi has provided the following
submissions:

e August 8, 2005, SIP Revision (EPA
approval, see 71 FR 38773, July 10,
2006) Prevention of Significant
Deterioration/New Source Review;

e November 28, 2007, SIP Revision
(EPA approval, see 75 FR 79300,

October 7, 2010)—110(a)(2)(D)(i) Plan
(NOx as a precursor);

e December 7, 2007, SIP revision
1997 Infrastructure 110(a)(2)—Ozone.

Mississippi has no areas designated as
nonattainment for the 1997 8-hour
ozone NAAQS. EPA has made the
preliminary determination that
Mississippi’s SIP and practices
adequately demonstrate a commitment
to provide future SIP revisions related to
the 1997 8-hour ozone NAAQS when
necessary.

9. 110(a)(2)(]) (121 consultation)
Consultation with government officials:
Mississippi Code Annotated Regulation
49-17-3 provides for cooperation with
other agencies of the State, agencies of
other states, and the federal government
for the prevention, abatement and
control of new or existing air pollution.
Additionally, DEQ submitted a regional
haze plan which outlines its
consultation practices with Federal
Land Managers. EPA has made the
preliminary determination that
Mississippi’s SIP and practices
adequately demonstrate consultation
with government officials related to the
1997 8-hour ozone NAAQS when
necessary.

10. 110(a)(2)(]) (127 public
notification) Public notification: DEQ’s
emergency episode provisions,
discussed above in 110(a)(2)(G), provide
for notification to the public when the
NAAQS, including the ozone NAAQS,
are exceeded. Additionally, during the
ozone season, DEQ reports daily air
quality information on its Web site at:
http://opc.deq.state.ms.us/aqi/
specifically for the Jackson Metropolitan
Area, DeSoto County, and the
Mississippi Gulf Coast. EPA has made
the preliminary determination that
Mississippi’s SIP and practices
adequately demonstrate the State’s
ability to provide public notification
related to the 1997 8-hour ozone
NAAQS when necessary.

11. 110(a)(2)(]) (PSD) PSD and
visibility protection: Mississippi
demonstrates its authority to regulate
new and modified sources of ozone
precursors, volatile organic compounds
(VOCGCs), and NOx, to assist in the
protection of air quality in Regulation
APC-S-5—Regulations for the
Prevention of Significant Deterioration
for Air Quality.

In Regulation APC-S—5—Regulations
for the Prevention of Significant
Deterioration for Air Quality,
Mississippi incorporates by reference
the regulations found at 40 CFR 52.21 as
of June 15, 2007, and 40 CFR
52.21(b)(1)(i)(a) and (b)(1)(iii)(t). These
provisions included amendments to
major source thresholds for sources in

certain classes of nonattainment areas,
changes to offset ratios for marginal,
moderate, serious, severe, and extreme
ozone nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors.

Mississippi submitted a SIP revision
on November 28, 2007, which addresses
the Ozone Implementation NSR Update
requirements to include NOx as an
ozone precursor for permitting
purposes. Specifically, the Ozone
Implementation NSR Update
requirements included changes to major
source thresholds for sources in certain
classes of nonattainment areas, changes
to offset ratios for marginal, moderate,
serious, severe, and extreme ozone
nonattainment areas, provisions
addressing offset requirements for
facilities that shut down or curtail
operation, and a requirement stating
that NOx emissions are ozone
precursors. Specifically, this SIP
revision incorporates changes to
Regulation APC-S—-5—Regulations for
the Prevention of Significant
Deterioration for Air Quality. EPA
published a final action approving
Mississippi’s rulemaking to incorporate
changes to this regulation in the
Mississippi SIP on December 20, 2010
(See 75 FR 79300).

With regard to the applicable
requirements for visibility protection,
EPA recognizes that states are subject to
visibility and regional haze program
requirements under Part C of the Act
(which includes sections 169A and
169B). In the event of the establishment
of a new NAAQS, however, the
visibility and regional haze program
requirements under part C do not
change. Thus, EPA finds that there is no
new visibility obligation “triggered”
under section 110(a)(2)(J) when a new
NAAQS becomes effective. This would
be the case even in the event a
secondary PM, s NAAQS for visibility is
established, because this NAAQS would
not affect visibility requirements under
part C. Mississippi has submitted a SIP
revision for approval to satisfy the
requirements of the CAA Section 169A,
and the regional haze and best available
retrofit technology rules contained in 40
CFR 51.308. This SIP revision is
currently under review and will be
acted on in a separate action. EPA has
made the preliminary determination
that Mississippi’s SIP and practices
adequately demonstrate the State’s
ability to implement PSD programs and
to provide for visibility protection
related to the 1997 8-hour ozone
NAAQS when necessary.
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12. 110(a)(2)(K) Air quality and
modeling/data: DEQ has authority
pursuant to 40 CFR part 51.21 to
conduct air quality modeling and report
the results of such modeling to EPA, as
incorporated by reference in the
Mississippi Air Pollution Control
Regulations at Regulation APC-S-5—
Regulations for the Prevention of
Significant Deterioration for Air Quality.
Additionally, Mississippi supports a
regional effort to coordinate the
development of emissions inventories
and conduct regional modeling for
several NAAQS, including the 1997
8-hour ozone NAAQS, for the
Southeastern states. This regulation
demonstrates that Mississippi has the
authority to provide relevant data for
the purpose of predicting the effect on
ambient air quality of the 8-hour Ozone
NAAQS. EPA has made the preliminary
determination that Mississippi’s SIP and
practices adequately demonstrate the
DEQ’s ability to provide for air quality
and modeling, along with analysis of the
associated data, related to the 1997 8-
hour ozone NAAQS when necessary.

13. 110(a)(2)(L) Permitting fees:
Mississippi addresses the review of
construction permits as previously
discussed in 110(a)(2)(C) above.
Permitting fees are collected through the
State’s title V fees program, which has
been federally approved. EPA has made
the preliminary determination that
Mississippi’s SIP and practices
adequately provide for permitting fees
related to the 1997 8-hour ozone
NAAQS when necessary.

14. 110(a)(2)(M) Consultation/
participation by affected local entities:
DEQ coordinates with local
governments affected by the SIP.
Specifically, as outlined in Section IV of
Regulation APC-S-2, Public
Participation and Public Availability of
Information, Mississippi requires that
State and local air pollution control
agencies be notified of modifications to
stationary sources or the construction of
new sources within their region of
jurisdiction. EPA has made the
preliminary determination that
Mississippi’s SIP and practices
adequately demonstrate consultation
and participation by affected local
political subdivisions related to the
1997 8-hour ozone NAAQS when
necessary.

IV. Proposed Action

As described above, Mississippi has
addressed the elements of the CAA
110(a)(1) and (2) SIP requirements
pursuant to EPA’s October 2, 2007,
guidance to ensure that the 1997 8-hour
ozone NAAQS are implemented,
enforced, and maintained in

Mississippi. EPA is proposing to
approve Mississippi’s infrastructure
submission for the 1997 8-hour ozone
NAAQS because this submission is
consistent with section 110 of the
CAA.EPA is proposing today’s action to
satisfy the Agency’s statutory
obligations under section 110(k) of the
CAA to act upon the state submitted
plans described herein.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible

methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in Mississippi, and EPA notes
that it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 7, 2011.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2011-6252 Filed 3—16—11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2004-0305; FRL-9282-2]
RIN 2060-AQ42

National Emission Standards for

Hazardous Air Pollutants: Primary
Lead Smelting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Extension of public comment
period.

SUMMARY: On February 17, 2011, EPA
proposed amendments to the National
Emission Standards for Hazardous Air
Pollutants for Primary Lead Smelting
(76 FR 9410). The EPA is extending the
deadline for written comments on the
proposed amendments by 15 days to
April 19, 2011. The EPA received a
request for this extension from the Doe
Run Company, the sole covered facility.
Doe Run Company requested the
extension in order to analyze data and
review the proposed amendments. EPA
finds this request to be reasonable due
to the significant changes the proposal
would make to the current rule.
DATES: Comments must be received on
or before April 19, 2011.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2004-0305, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.
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e E-mail: a-and-r-docket@epa.gov.
Attention Docket ID Number EPA-HQ—
OAR-2004-0305.

e Fax:(202) 566—9744. Attention
Docket ID Number EPA-HQ-OAR-
2004-0305.

e Mail: U.S. Postal Service, send
comments to: EPA Docket Center
(6102T), EPA West (Air Docket),
Attention Docket ID Number EPA-HQ-
OAR-2004-0305, U.S. Environmental
Protection Agency, Mailcode 2822T,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460. Please include a
total of two copies. In addition, please
mail a copy of your comments on the
information collection provisions to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attn: Desk Officer for EPA, 725
17th St., NW., Washington, DC 20503.

e Hand Delivery: U.S. Environmental
Protection Agency, EPA West (Air
Docket), Room 3334, 1301 Constitution
Avenue, NW., Washington, DC 20004,
Attention Docket ID Number EPA-HQ-
OAR-2004-0305. Such deliveries are
only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. Please
include a total of two copies.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2004—
0305. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.

Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket Center, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Docket Center is (202)
566-1742.

FOR FURTHER INFORMATION CONTACT:
Questions concerning the proposed rule
should be addressed to Mr. Nathan
Topham, Office of Air Quality Planning
and Standards, Sector Policies and
Programs Division, Metals and Inorganic
Chemicals Group (D243-02),
Environmental Protection Agency,
Research Triangle Park, NC 27711,
telephone number: (919) 541-0483; fax
number: (919) 541-3207; e-mail
address: topham.nathan@epa.gov.

SUPPLEMENTARY INFORMATION: For the
reasons noted above, the public
comment period will now end on April
19, 2011.

How can I get copies of the proposed
rule and other related information?

The proposed rule titled, National
Emission Standards for Hazardous Air
Pollutants: Primary Lead Smelting, was
published February 17, 2011 (76 FR
9410). EPA has established the public
docket for the proposed rulemaking
under docket ID No. EPA-HQ-OAR-
2004-0305, and a copy of the proposed
rule is available in the docket. We note
that, since the proposed rule was
published, additional materials have
been added to the docket. Information
on how to access the docket is presented
above in the ADDRESSES section.

Dated: March 10, 2011.
Gina McCarthy,
Assistant Administrator.
[FR Doc. 2011-6218 Filed 3-16—11; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Inspector General

42 CFR Part 1007
[OIG—1203-P]

State Medicaid Fraud Control Units;
Data Mining

AGENCY: Office of Inspector General
(OIG), HHS.

ACTION: Proposed rule.

SUMMARY: This proposed rule amends a
provision in HHS regulations that
prohibits State Medicaid Fraud Control
Units (MFCU) from using Federal
matching funds to identify fraud
through screening and analyzing State
Medicaid claims data, known as data
mining. To support and modernize
MFCU efforts to effectively pursue
Medicaid provider fraud, we propose to
permit Federal Financial Participation
(FFP) in the costs of defined data
mining activities under specified
conditions. In addition, we propose that
MFCUs annually report the costs and
results of approved data mining
activities to OIG.

DATES: To ensure consideration, public
comments must be delivered to the
address provided below no later than

5 p.m. on May 16, 2011.

ADDRESSES: In commenting, please refer
to file code OIG-1203-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

You may submit comments in one of
three ways (please choose only one of
the ways listed):

1. Electronically. You may submit
electronic comments on specific
recommendations and proposals
through the Federal eRulemaking Portal
at http://www.regulations.gov.
(Attachments should be in Microsoft
Word, if possible.)

2. By regular, express, or overnight
mail. You may send written comments
to the following address: Office of
Inspector General, Department of Health
and Human Services, Attention: OIG—
1203-P, Room 5541, Gohen Building,
330 Independence Avenue, SW.,
Washington, DC 20201. Please allow
sufficient time for mailed comments to
be received before the close of the
comment period.

3. By hand or courier. If you prefer,
you may deliver, by hand or courier,
your written comments before the close
of the comment period to Office of
Inspector General, Department of Health
and Human Services, Cohen Building,
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330 Independence Avenue, SW.,
Washington, DC 20201. Because access
to the interior of the Cohen Building is
not readily available to persons without
Federal Government identification,
commenters are encouraged to schedule
their delivery with one of our staff
members at (202) 619-1343.

For information on viewing public
comments, please see the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Richard Stern, Department of Health &
Human Services, Office of Inspector
General, (202) 619-0480.
SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the end of the
comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. All comments will be
posted on http://www.regulations.gov as
soon as possible after they have been
received. Comments received timely
will also be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
at Office of Inspector General,
Department of Health and Human
Services, Cohen Building, 330
Independence Avenue, SW.,
Washington, DC 20201, Monday
through Friday of each week from 10
a.m. to 5 p.m. To schedule an
appointment to view public comments,
phone (202) 619-1368.

I. Background

In 1977, the Medicare-Medicaid Anti-
Fraud and Abuse Amendments (Pub. L.
95-142) were enacted to strengthen the
capability of the Government to detect,
prosecute, and punish fraudulent
activities under the Medicare and
Medicaid programs. Section 17(a) of the
statute amended section 1903(a) of the
Social Security Act (the Act) to provide
for Federal participation in the costs
attributable to establishing and
operating an MFCU. The requirements
for operating an MFCU appear at section
1903(q) of the Act. Regulations
implementing the MFCU authority
appear at 42 CFR part 1007 and were
promulgated in 1978.

Section 1903(a)(6) of the Act requires
the Secretary of Health and Human
Services (the Secretary) to pay FFP to a
State for MFCU costs “found necessary
by the Secretary for the elimination of
fraud in the provision and
administration of medical assistance
provided under the State plan.” Under
the section, States receive 90 percent
FFP for an initial 3 year period for the

costs of establishing and operating a
MFCU, including the costs of training,
and 75 percent FFP thereafter.
Presently, all States with MFCUSs receive
FFP at a 75 percent rate. General
administrative costs of operating a State
Medicaid program are reimbursed at a
rate of 50 percent, although enhanced
FFP rates are available for other
activities, including those associated
with Medicaid management information
systems (MMIS).

To increase MFCU effectiveness in
eliminating Medicaid fraud, we propose
to modify an existing prohibition on the
payment of FFP for activities generally
known as “data mining.” We discuss the
reasons for this proposed modification
below.

For the purposes of this proposed
rule, we are using the term “data
mining” to refer specifically to the
practice of electronically sorting
Medicaid claims through statistical
models and intelligent technologies to
uncover patterns and relationships
contained within the Medicaid claims
activity and history to identify aberrant
utilization and billing practices that are
potentially fraudulent.

Routine program monitoring
activities, including data mining, are
conducted through analysis of Medicaid
data and have historically been the
responsibility of each State Medicaid
agency. This practice places the sole
burden of identifying potentially
fraudulent practices based on this type
of analysis on the State Medicaid
agencies and requires the MFCUSs to
remain highly dependent on referrals
from State Medicaid agencies and other
external sources.

While MFCUs may have access to
Medicaid data, which currently may be
used for the purposes of individual case
development, they do not have the
authority to claim FFP to conduct data
mining to identify potential Medicaid
fraud and, therefore, are limited to
relying on referrals from State Medicaid
agencies based on the State agencies’
analysis methods, tools, and techniques.
Many MFCUs work actively with a
variety of State agencies and private
referral sources, such as individual
providers and private citizens, to
identify possible fraud or cases of
patient abuse and neglect and to
undertake detection activities.

We believe that amending the existing
regulation to permit FFP in data mining
activities will be an efficient use of
available resources. At the Federal level,
analysis of claims data has increased
OIG’s effectiveness in deploying law
enforcement resources and proactively
identifying suspected fraud. Using data
analysis, Medicare Fraud Strike Forces

operated by HHS and the U.S.
Department of Justice have identified
seven “hot spots” based on high
indicators of fraud against the Medicare
program. The Strike Forces analyze
Medicare data to identify unexplained
high-billing levels in concentrated areas
so that interagency teams can target
emerging or migrating schemes along
with chronic fraud. By using data
mining and other law enforcement tools
to efficiently focus Federal law
enforcement activities, Medicare Fraud
Strike Force efforts have resulted in
hundreds of criminal charges,
convictions and more than $355 million
in court-ordered restitutions, fines and
penalties for fraud against the Medicare
program since 2007. We could not
attribute these results directly to use of
data mining and data analysis
techniques alone. Moreover, we would
not expect individual State MFCUs to
produce results comparable to the
combined efforts of HHS and DOJ in a
high priority national Medicare
investigative and prosecutorial effort.
However, we anticipate that data mining
by MFCUs at the State level could
enhance the MFCU’s ability to counter
new and existing fraud schemes by
more effectively identifying early fraud
indicators. In addition, data mining
would equip MFCUs with more modern
tools that have been shown at the
Federal level to help increase the
numbers of credible investigative leads,
pursue recoveries, and detect emerging
fraud and abuse schemes and trends.
The 1978 publication of the final rule
now codified in 42 CFR part 1007
addressed in some detail the
relationship between the MFCUs and
the State Medicaid agency. In response
to a comment that MFCUs should be
responsible for the “investigation of
non-fraudulent program abuse,” the
preamble to the final rule noted that
functions such as “claims processing,
utilization control and other reviews or
analysis” are already subject to incentive
funding as part of the mechanized
claims processing systems operated by
the State Medicaid agency (43 FR 32078,
32080-32081 (July 24, 1978)). The
preamble stated that “there is no
indication that Congress intended an
overlap of funding for such matters” (43
FR 32081). Data mining is one such
function that may be conducted as part
of the State Medicaid agency’s
mechanized claims processing system
and is subject to Federal reimbursement
received by State Medicaid agencies.
Since issuance of the 1978 rule, tools
and methods for identifying aberrant
patterns in claims data have advanced
significantly and become more widely
available. At the same time, health care
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fraud schemes have become more
sophisticated. Use of data mining
technology is a strategy that is routinely
used by law enforcement agencies to
identify billing patterns and provider
linkages that may have been previously
undetected with traditional methods of
claims review. We believe that allowing
MFCUs the ability to receive funding for
use of sophisticated data mining
technology would allow them to
marshal their resources more effectively
and take full advantage of their
expertise in detecting and investigating
Medicaid fraud. It would also allow the
MFCUs to operate without relying solely
on individual case referrals from a
Medicaid program integrity unit or from
other sources.

“Review contractors” selected by the
CMS Medicaid Integrity Group also may
perform data mining as part of their
activities. Therefore, MFCUs that
receive approval to conduct data mining
as part of their respective
memorandums of understanding would
need to coordinate their activities both
with State Medicaid agencies and the
review contractors. All review
contractors already operate under a
“Joint Operating Agreement” with each
of the States in which they are
operating. Review contractors are also
required to share with MFCUs, as well
as with other interested law
enforcement or oversight agencies, the
algorithms they are using and the
identity of any targets that are identified
as a result of their data mining
activities.

A 2007 OIG study identified
variability among States in the level of
cooperation in identifying cases of
potential fraud and in the number and
quality of referrals from State Medicaid
agencies to MFCUs (Suspected Medicaid
Fraud Referrals, OEI-07-04-00181,
January 2007). Based on the variability
found in this study, we believe that
allowing MFCUs to claim FFP to
conduct data mining, performed in
cooperation with the State Medicaid
agencies, would reduce such variability
and increase the level of referrals in
some States.

We believe that three elements are
critical to ensuring the effective use of
data mining by MFCUs. First, we
believe that MFCUs and State Medicaid
agencies must fully coordinate the
MFCUs’ use of data mining and the
identification of possible provider fraud.
For example, MFCUs should not pursue
fraud investigations without
determining whether the State Medicaid
agency is considering an overpayment
or other administrative action for the
same provider. Second, programmatic
changes (for example, changes in billing

codes) may result in certain data
appearing aberrant when in fact they are
not. In such situations, MFCU staff
conducting data mining would need to
rely on the programmatic knowledge of
State Medicaid agency staff to
appropriately identify possible
instances of fraud. Third, we believe
that MFCU staff would need to be
properly trained in data mining
techniques.

For these reasons, we are proposing to
include additional language in 42 CFR
section 1007.20 that establishes the
following conditions under which an
MFCU may claim FFP in costs of data
mining: (1) The MFCU describes the
duration of the data mining activity and
the amount of staff time to be expended;
(2) the MFCU identifies the methods of
cooperation between the MFCU and
Medicaid agency, and between the
MFCU and review contractors selected
by the CMS Medicaid Integrity Group;
and (3) MFCU employees engaged in
data mining receive specialized training
in data mining techniques. We are also
proposing that the agreement between
the MFCU and Medicaid agency,
required under section 1007.9(d) of the
regulations, describe how the MFCU
will satisfy these conditions and that
OIG, as the oversight agency for the
MFCUs, must approve this part of the
agreement. OIG would review and
approve proposed agreements in
consultation with CMS. FFP will only
be available to those States that satisfy
the conditions at section 1007.20 and
receive approval from OIG.

Including the terms of an MFCU’s
data mining in the existing agreement
with the Medicaid agency would be
logical and efficient. Data mining has
been the traditional province of State
Medicaid agencies and depends upon
access to data maintained by the
Medicaid agencies. Thus, data mining
requires unique coordination of the
resources and expertise of both an
MFCU and a State Medicaid agency to
avoid duplication and to leverage each
agency’s resources. We do not intend
that this coordination, as part of the
agreement between the agencies,
interfere with an MFCU’s independence
or its separate and distinct identity. As
before, a Medicaid agency may not
provide ongoing scrutiny or review of
an MFCU'’s data mining activities and
under no circumstances would a State
Medicaid agency be able to prevent or
prohibit an MFCU from initiating,
carrying out or completing an
investigation or prosecution that may
result from data mining.

We are also proposing to add a
provision that requires those MFCUs
approved to claim FFP and engage in

data mining to include the following
information in their annual report: Costs
associated with expenditures attributed
to data mining activities; the number of
cases generated from those data mining
activities; the outcome and status of
those cases; and monetary recoveries
resulting from those activities. This
information will be used by OIG in
conducting its oversight and monitoring
of the MFCUs.

II. Provisions of the Proposed
Regulation

Federal regulations at 42 CFR
1007.19(e)(2) specify that State MFCUs
are prohibited from using Federal
matching funds to conduct “efforts to
identify situations in which a question
of fraud may exist, including the
screening of claims, analysis of patterns
of practice, or routine verification with
recipients of whether services billed by
providers were actually received.” The
prohibition on Federal matching for
“screening of claims [and] analysis of
patterns of practice” is commonly
interpreted as a prohibition on Federal
matching for the costs of data mining by
MFCUs. We propose to amend section
1007.19(e) to provide for an exception to
this general prohibition on FFP under
conditions described in new section
1007.20.

We propose to add a new section
1007.20 that would describe the
conditions under which the Federal
share of data mining costs would be
available to MFCUs. We would also
amend section 1007.1 (Definitions) by
adding a definition of data mining for
the purposes of this rule. Finally, the
proposed rule would amend 42 CFR
section 1007.17 (Annual Report) to
include additional reporting
requirements by MFCUs to capture costs
associated with expenditures attributed
to data mining activities; the number of
cases generated from those data mining
activities; the outcome and status of
those cases; and monetary recoveries
resulting from those activities.

III. Regulatory Impact Statement
A. Regulatory Analysis

We have examined the impacts of this
proposed rule as required by Executive
Order 12866, the Unfunded Mandates
Reform Act of 1995, and the Regulatory
Flexibility Act of 1980 (RFA) (Pub. L.
96—354).

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
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net benefits (including potential
economic, environmental, public health,
and safety effects; distributive impacts;
and equity). A regulatory impact
analysis must be prepared for major
rules with economically significant
effects ($100 million or more in any
given year). Since this proposed
regulation will not have a significant
effect on program expenditures and as
there are no additional substantive costs
to implement the resulting provision,
we do not consider this to be a major
rule.

The proposed rule would allow
MFCUs to obtain Federal matching
funds to conduct data mining in efforts
to detect potential fraudulent activity.
We believe that the aggregate economic
impact of this rule will be minimal and
will have no significant effect on the
economy or on Federal or State
expenditures. However, since MFCUs
have until this year not conducted data
mining, we have only limited
information about costs and benefits at
the State level. One State MFCU,
Florida, received approval from the
Secretary of Health and Human Services
to conduct data mining as a
demonstration project under section
1115 of the Social Security Act that
commenced on August 1, 2010.

Any economic impact from
reimbursing State MFCU data mining
activities will likely result in savings of
both State and Federal dollars. For the
MFCU community as a whole, the
return on investment from MFCU
activities (calculated from the ratio of
total reported dollar value of civil and
criminal recoveries to the total dollar
value of Federal and State expenditures
for all MFCUs) exceeded 6.0 for the last
3 available years, Federal Fiscal Years
(FYs) 2007, 2008, and 2009. This ratio
does not reflect the considerable output
of the MFCUs related to their criminal
prosecutions that do not result in
monetary recoveries, including more
than 1,200 criminal convictions for each
of FYs 2007, 2008, and 2009.

We anticipate that the return on
investment from data mining activities
by the MFCUs will enhance the ability
of MFCUs to effectively target and
deploy existing enforcement resources,
which is expected to result in increased
numbers of enforcement actions and
recoveries. To the extent that there is
any economic impact, that impact will
likely result in savings of Federal and
State dollars.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (2 U.S.C.
1531-1538) establishes requirements for
Federal agencies to assess the effects of

their regulatory actions on State, local,
and tribal governments and the private
sector. Under UMRA, before issuing any
rule that may result in costs greater than
$110 million to State, local, or tribal
governments, in the aggregate, or to the
private sector, agencies must assess the
rule’s anticipated costs and benefits.
This proposed rule does not impose any
Federal mandates on any State, local, or
tribal government or the private sector
within the meaning of UMRA, and thus,
a full analysis under UMRA is not
necessary.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. For the
purposes of RFA, small entities include
small businesses, certain nonprofit
organizations, and small government
jurisdictions. Individuals and States are
not included in this definition of a small
entity. This proposed rule would revise
regulations that prohibit State MFCUs
from using Federal matching funds to
conduct “efforts to identify situations in
which a question of fraud may exist,
including the screening of claims,
analysis of patterns of practice, or
routine verification with recipients of
whether services billed by a provider
were actually received.” These revisions
impose no significant economic impact
on a substantial number of small
entities. Therefore, the undersigned
certifies that this rule will not have a
significant impact on a substantial
number of small entities.

Executive Order 13132

Executive Order 13132 (entitled
“Federalism”) prohibits, to the extent
practicable and permitted by law, an
agency from promulgating a regulation
that has federalism implications and
either imposes substantial direct
compliance costs on State and local
governments and is not required by
statute, or preempts State law, unless
the relevant requirements of section 6 of
the Executive Order are met. This rule
does not have federalism implications
and does not impose substantial direct
compliance costs on State and local
governments or preempt State law
within the meaning of the Executive
Order.

B. Paperwork Reduction Act

Under the Paperwork Reduction Act
(PRA) of 1995, before a collection-of-

information requirement is submitted to
Office of Management and Budget
(OMB) for review and approval, we are
required to provide a 60-day notice in
the Federal Register and solicit public
comment. We propose to require that
MFCUs report annually on the costs of
data mining and the outcomes of cases
identified, including monetary
recoveries. In order to evaluate fairly
whether this information collection
should be approved by OMB, section
3506(c)(2)(A) of the PRA requires that
we solicit comment on the following
issues:

e The need for the information
collection and its usefulness in carrying
out the proper functions of our agency;

e The accuracy of our estimate of the
information collection burden;

e The quality, utility, and clarity of
the information to be collected; and

e Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

Under the PRA, the time, effort, and
financial resources necessary to meet
the information collection requirements
referenced in this section are to be
considered. We explicitly seek, and will
consider, public comment on our
assumptions as they relate to the PRA
requirements summarized in this
section. Comments on these information
collection activities should be sent to
the following address within 60 days
following the Federal Register
publication of this proposed rule: OIG
Desk Officer, Office of Management and
Budget, Room 10235, New Executive
Office Building, 725 17th Street, NW.,
Washington, DC 20053.

IV. Public Inspection of Comments and
Response to Comments

Comments will be available for public
inspection beginning May 16, 2011, in
Room 5541, Office of External Affairs,
Office of Inspector General, at 330
Independence Avenue, SW.,
Washington, DC 20201, from Monday
through Friday of each week (Federal
holidays excepted) between the hours of
10 am. and 5 p.m., (202) 619-1368.

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and will respond to the
comments in the preamble of the final
rule.
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List of Subjects in 42 CFR Part 1007

Administrative practice and
procedure, Fraud, Grant programs—
health, Medicaid, Reporting and
recordkeeping requirements.

Accordingly, 42 CFR part 1007 is
proposed to be amended as set forth
below:

PART 1007—[AMENDED]

1. Revise the authority citation to part
1007 to read as follows:

Authority: 42 U.S.C. 1396b(a)(6),
1396b(b)(3), 1396b(q), and 1302.

2.In §1007.1, add in alphabetical
order the definition for “data mining” to
read as follows:

§1007.1 Definitions.

* * * * *

Data mining is defined as the practice
of electronically sorting Medicaid
claims through statistical models and
intelligent technologies to uncover
patterns and relationships contained
within the Medicaid claims activity and
history to identify aberrant utilization
and billing practices that are potentially

fraudulent.
* * * * *

3.In §1007.17, add paragraph (i) to
read as follows:

§1007.17 Annual report.

* * * * *

(i) All costs expended that year
attributed to data mining activities
under § 1007.20; the number of cases
generated from those data mining
activities; the outcome and status of
those cases, including the expected and
actual monetary recoveries (both
Federal and non-Federal share); and any
other relevant indicia of return on

investment from such activities.
* * * * *

4.In § 1007.19, revise paragraph (e)(2)
to read as follows:

§1007.19 Federal financial participation
(FFP).

* * * * *

(e) * x %

(2) Routine verification with
recipients of whether services billed by
providers were actually received, or,
except as provided in section 1007.20,
efforts to identify situations in which a
question of fraud may exist, including
the screening of claims and analysis of
patterns of practice that involve data

mining as defined in section 1007.1;
* * * * *

5. Add § 1007.20 to read as follows:

§1007.20 Conditions under which data
mining is permissible and approval by HHS
Office of Inspector General.

(a) Notwithstanding § 1007.19(e)(2), a
unit may engage in data mining and
receive Federal Financial Participation
only under the three following
conditions:

(1) The activity has a defined duration
and staff time devoted to the activity is
described;

(2) The MFCU identifies the methods
of cooperation between the MFCU and
State Medicaid agency as well as a
primary point of contact for data mining
at the two agencies; and

(3) MFCU employees engaged in data
mining receive specialized training in
data mining techniques.

(b) The MFCU shall describe how it
will comply with each of the conditions
described in paragraph (a) of this
section as part of the agreement required
by §1007.9(d).

(c) The Office of Inspector General,
Department of Health and Human
Services, in consultation with the
Centers for Medicare & Medicaid
Services, approves in advance the
provisions of the agreement as defined
in paragraph (b) of this section.

Dated: May 14, 2010.

Daniel R. Levinson,
Inspector General.

Dated: October 15, 2010.

Kathleen Sebelius,

Secretary, Department of Health and Human
Services.

Editorial Note: This document was
received in the Office of the Federal Register
on March 10, 2011.

[FR Doc. 2011-6012 Filed 3-16-11; 8:45 am]

BILLING CODE 4152-01-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 209 and 252

Defense Federal Acquisition
Regulation Supplement; Identification
of Critical Safety ltems (DFARS Case
2010-D022)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Proposed rule.

SUMMARY: DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to add
a contract clause that clearly identifies
any items being purchased that are
critical safety items so that the proper

risk-based surveillance can be
performed.

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before May
16, 2011, to be considered in the
formation of the final rule.

ADDRESSES: Submit comments
identified by DFARS Case 2010-D022,
using any of the following methods:

© Regulations.gov: http://
www.regulations.gov.

Submit comments via the Federal
eRulemaking portal by inputting
“DFARS Case 2010-D022” under the
heading “Enter keyword or ID” and
selecting “Search.” Select the link
“Submit a Comment” that corresponds
with “DFARS Case 2010-D022.” Follow
the instructions provided at the “Submit
a Comment” screen. Please include your
name, company name (if any), and
“DFARS Case 2010-D022” on your
attached document.

O E-mail: dfars@osd.mil. Include
DFARS Case 2010-D022 in the subject
line of the message.

O Fax: 703-602—0350.

© Mail: Defense Acquisition
Regulations System, Attn: Meredith
Murphy, OUSD(AT&L)DPAP(DARS),
Room 3B855, 3060 Defense Pentagon,
Washington, DC 20301-3060.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided. To
confirm receipt of your comment(s),
please check http://www.regulations.gov
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT:
Meredith Murphy, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP (DARS), Room 3B855, 3060
Defense Pentagon, Washington, DC
20301-3060. Telephone 703—602-1302;
facsimile 703-602-0350.

SUPPLEMENTARY INFORMATION:

I. Background

This DFARS case was initiated at the
request of the Defense Contract
Management Agency so that when DoD
requiring activities identify
procurements involving critical safety
items, the buying activities will include
a clause in the solicitation and resulting
contract that identifies specific items in
the procurement that are critical safety
items.

The National Defense Authorization
Act for Fiscal Year 2004 (Pub. L. 108—
136), section 802, entitled “Quality
Control in Procurement of Aviation
Critical Safety Items and Related
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Services,” defined “aviation critical
safety item” to mean a part, assembly,
installation equipment, launch
equipment, recovery equipment, or
support equipment for an aircraft or
aviation weapon system which, if it
failed, could cause catastrophic damage,
unacceptable risk of personal injury, or
loss of life. Implementing regulations
established processes for designated
design control activities to identify
aviation critical safety items. Similar
definitions and requirements have been
applied to ship critical safety items to
implement section 130 of the National
Defense Authorization Act for Fiscal
Year 2007. When design control
activities identify such items to the
contracting activity, the latter will
contract only with sources approved by
the design control activity for the
procurement, modification, repair, or
overhaul of critical safety items. Using
the clause in this proposed rule will
enable contract administration activities
to identify and apply additional risk-
based surveillance to comply with joint
agency instructions, such as
Management of Aviation Critical Safety
Items (dated January 25, 2006).

DoD is proposing to amend DFARS
subpart 209.2, Qualifications
Requirements, to add a new contract
clause. Specifically, DoD proposes to
add a clause prescription at DFARS
209.270-5, Contract clause, and a new
clause at 252.209-700X, Critical Safety
Items. The requirement to identify
critical safety items, procure such items
only from sources designated by the
design control activity, and apply
enhanced risk-based surveillance has
been in effect for a number of years.
However, there was no single DoD-wide
means of complying with this
requirement.

II. Executive Order 12866

This is a significant regulatory action
and, therefore, was subject to review
under Executive Order 12866,
Regulatory Planning and Review, dated
September 30, 1993. This rule is not a
major rule under 5 U.S.C. 804.

II1. Executive Order 13563

In accordance with Executive Order
13563, Improving Regulation and
Regulatory Review, dated January 18,
2011, DoD has determined that this rule
is not excessively burdensome to the
public. It is consistent with the intent of
the National Defense Authorization Acts
for Fiscal Years 2004 and 2007 and joint
agency instructions, such as
Management of Aviation Critical Safety
Items (dated January 25, 2006), to
identify and apply additional risk-based

surveillance to items identified as
critical safety items.

IV. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule does not impose new
requirements on small entities. Its
purpose is to alert Government quality-
assurance activities to existing
heightened surveillance requirements
that are imposed by DoD requiring
activities. The process for identifying an
item as a critical safety item occurs
entirely outside the procurement
process, as does the process of
approving a source for production of a
critical safety item. Therefore, an initial
regulatory flexibility analysis has not
been prepared.

DoD invites comments from small
business concerns and other interested
parties on the expected impact of this
rule on small entities.

DoD will also consider comments
from small entities concerning the
existing regulations in subparts affected
by this rule in accordance with 5 U.S.C.
610. Interested parties must submit such
comments separately and should cite 5
U.S.C. 610 (DFARS Case 2010-D022) in
correspondence.

V. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 209 and
252

Government procurement.

Ynette R. Shelkin,
Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR parts 209 and 252
are proposed to be amended as follows:
1. The authority citation for 48 CFR
parts 209 and 252 continues to read as

follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 209—CONTRACTOR
QUALIFICATIONS

2. Add section 209.270-5 to read as
follows:

209.270-5 Contract clause.

The contracting officer shall insert the
clause at 252.209-700X, Critical Safety
Items, in solicitations and contracts
when the acquisition includes one or

more items designated by the design
control activity as critical safety items.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. Add section 252.209-700X to read
as follows:

252.209-700X Critical Safety Items.

As prescribed in 209.270-5, use the
following clause:

Critical Safety Items (Date)

(a) Definitions.

Aviation critical safety item means a part,
an assembly, installation equipment, launch
equipment, recovery equipment, or support
equipment for an aircraft or aviation weapon
system if the part, assembly, or equipment
contains a characteristic, any failure,
malfunction, or absence of which could
cause—

(1) A catastrophic or critical failure
resulting in the loss of, or serious damage to,
the aircraft or weapon system;

(2) An unacceptable risk of personal injury
or loss of life; or

(3) An uncommanded engine shutdown
that jeopardizes safety.

Design control activity—

(1) With respect to an aviation critical
safety item, means the systems command of
a military department that is specifically
responsible for ensuring the airworthiness of
an aviation system or equipment, in which
an aviation critical safety item is to be used;
and

(2) With respect to a ship critical safety
item, means the systems command of a
military department that is specifically
responsible for ensuring the seaworthiness of
a ship or ship equipment, in which a ship
critical safety item is to be used.

Ship critical safety item means any ship
part, assembly, or support equipment
containing a characteristic, the failure,
malfunction, or absence of which could
cause—

(1) A catastrophic or critical failure
resulting in loss of, or serious damage to, the
ship; or

(2) An unacceptable risk of personal injury
or loss of life.

(b) Identification of critical safety items.
One or more of the items being acquired
under this contract is an aviation or ship
critical safety item. The following items have
been designated aviation critical safety items
or ship critical safety items by the designated
design control activity:

(insert additional lines, as necessary)

(c) Heightened quality assurance
surveillance. Items designated in paragraph
(b) of this clause are subject to heightened,
risk-based surveillance by the designated
quality assurance representative.
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(End of clause)
[FR Doc. 2011-6231 Filed 3—16-11; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF TRANSPORTATION

Pipeline and Hazardous Materials
Safety Administration

49 CFR Part 173

[Docket Number PHMSA-2009-0303
(HM-213D)]

RIN 2137-AE53

Hazardous Materials: Safety
Requirements for External Product
Piping on Cargo Tanks Transporting
Flammable Liquids

AGENCY: Pipeline and Hazardous
Materials Safety Administration
(PHMSA), DOT.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: PHMSA is notifying the
public of our intent to extend the
comment period by 30 days for a notice
of proposed rulemaking published on
January 27, 2011.

DATES: The comment period for the
NPRM closing on March 28, 2011, is
extended until April 27, 2011.

ADDRESSES: You may submit comments
identified by the docket number
(PHMSA-2009-0303) by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Fax:1-202-493-2251.

e Mail: Docket Operations, U.S.
Department of Transportation, West
Building, Ground Floor, Room W12—
140, Routing Symbol M—-30, 1200 New
Jersey Avenue, SE., Washington, DC
20590.

e Hand Delivery: To Docket
Operations, Room W12-140 on the
ground floor of the West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
Holidays.

Instructions: All submissions must
include the agency name and docket
number for this notice at the beginning
of the comment. Note that all comments
received will be posted without change
to the docket management system,
including any personal information
provided.

Docket: For access to the dockets to
read background documents or
comments received, go to http://

www.regulations.gov, or DOT’s Docket
Operations Office (see ADDRESSES).

FOR FURTHER INFORMATION CONTACT: Dirk
Der Kinderen, Standards and
Rulemaking Division, Pipeline and
Hazardous Materials Safety
Administration, telephone (202) 366—
8553; or Leonard Majors, Engineering
and Research Division, Pipeline and
Hazardous Materials Safety
Administration, telephone (202) 366—
4545.

Privacy Act: Anyone is able to search
the electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or you may visit hitp://
www.regulations.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On January 27, 2011, PHMSA
published a notice of proposed
rulemaking (NPRM) (HM-213D; 76 FR
4847) seeking public comment on a
proposal to prohibit the transportation
of flammable liquids in exposed
external product piping (wetlines) on a
cargo tank motor vehicle (CTMV) unless
the CTMV is equipped with bottom
damage protection that conforms to the
requirements of § 178.337—10 or
§178.345-8(b)(1), as appropriate. We
also invited comment on a number of
provisions associated with this
proposed prohibition such as the
residue performance standard relating to
applicability of the proposed
prohibition as well as conditional
exceptions and the proposed transition
period and compliance dates. See the
January 27, 2011 NPRM for background
and a complete discussion of the
proposals.

II. Comment Period Extension

We received comments from the
American Trucking Associations, Inc.
(ATA), the Commercial Vehicle Safety
Alliance, the National Tank Truck
Carriers, Inc., and the Tank Truck
Manufacturers Association requesting
an extension of the comment period.
These member organizations represent
carriers, manufacturers, and officials
affected by the NPRM. They state their
primary basis for extension is to allow
for thorough review and analysis of the
HM-213D docket materials. For
example, the ATA notes in their
comment that the regulatory evaluation

for this NPRM contains numerous new
assumptions and revised economic
analyses that warrant extensive
evaluation by industry experts and
outside consultants. They indicate that
the evaluation will require a review of
(1) The wetlines incidents cited by
PHMSA; (2) the use and retrofit
requirements associated with a manual
purging system; and (3) the feasibility of
alternatives available to comply with
the proposed prohibition. The
associations also indicate the need for
time to convene with members at
meetings scheduled to occur in April
and May of 2011 to present findings and
to obtain feedback. Additionally, the
comment period for this NPRM overlaps
with numerous other regulatory
initiatives within DOT and other
Federal agencies, such as the
Environmental Protection Agency, the
Occupational Safety and Health
Administration, and the U.S. Customs
and Border Protection that impact their
members. Finally, they note that the
trucking industry is dominated by small
businesses that do not have the
resources to understand and
meaningfully participate in the
rulemaking process of so many
concurrent rulemaking actions. In light
of the significance of this rulemaking to
their members and for the reasons
summarized above, the associations
request that PHMSA grant an extension
to the HM—-213D NPRM comment period
ranging from sixty days to six months.

Although PHMSA continues to
believe that the initial 60-day comment
period provides enough time to review
and respond to the rulemaking
proposals and supporting material,
PHMSA is consenting to the commenter
requests to extend the comment period
to ensure sufficient time for public
review. However, we do not consider a
lengthy extension (e.g., 120 days) to be
warranted. Accordingly, in the interest
of moving this rulemaking action
forward in a timely manner, we believe,
in addition to the time that remains in
the current comment period, extending
the comment period by 30 days would
be sufficient to relieve the burdens of
conducting an extensive evaluation,
overlapping rulemaking actions, and
needing time to meet with respective
trucking industry members for feedback.
Thus, the comment period for the
HM-213D NPRM is extended from
March 28, 2011 until April 27, 2011.
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Issued in Washington, DC, on March 11,
2011 under authority delegated in 49 CFR
part 106.

Magdy El-Sibaie,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. 2011-6175 Filed 3—-16—11; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 110303179-1178-02]
RIN 0648—-XA163

Fisheries of the Northeastern United
States; Proposed 2011 Specifications
for the Spiny Dogfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes specifications
for the spiny dogfish fishery for the
2011 fishing year (FY) (May 1, 2011,
through April 30, 2012). The
implementing regulations for the Spiny
Dogfish Fishery Management Plan
(FMP) require NMFS to publish
specifications for up to a period of

5 years, and to provide an opportunity
for public comment on those
specifications. The intent of this
rulemaking is to specify the commercial
quota and other management measures
for FY 2011 only. Specifically, for FY
2011, NMFS proposes that the annual
quota be set at 20 million 1b (9,071.85
mt), and that the possession limit for
dogfish remain 3,000 lb (1.36 mt). These
proposed specifications and
management measures are consistent
with the FMP and promote the
utilization and conservation of the spiny
dogfish resource.

DATES: Public comments must be
received no later than 5 p.m. eastern
standard time on April 18, 2011.

ADDRESSES: You may submit comments,
identified by RIN 0648—-XA163, by any
one of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov.

e Fax:978-281-9135, Attn: Lindsey
Feldman.

e Mail: Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, 55 Great Republic

Drive, Gloucester, MA 01930. Mark the
outside of the envelope: “Comments on
2011 Dogfish Specifications.”

Instructions: All comments received
are a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information (for
example, name, address, etc.)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit Confidential Business
Information or otherwise sensitive or
protected information.

NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Copies of supporting documents used
by the Mid-Atlantic Fishery
Management Council (MAFMCQ),
including the Environmental
Assessment (EA) and Regulatory Impact
Review (RIR)/Initial Regulatory
Flexibility Analysis (IRFA), are
available from: Dr. Christopher M.
Moore, Executive Director, Mid-Atlantic
Fishery Management Council, Suite 201,
800 N. State St., Dover, DE 19901. The
EA/RIR/IRFA is also accessible via the
Internet at http://www.nero.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Lindsey Feldman, Fishery Management
Specialist, phone: 978-675-2179, fax:
978-281-9135.

SUPPLEMENTARY INFORMATION: Spiny
dogfish were declared overfished by
NMFS on April 3, 1998, and added to
the list of overfished stocks in the
Report on the Status of the Fisheries of
the United States, prepared pursuant to
section 304 of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).
Consequently, the Magnuson-Stevens
Act required NMFS to prepare measures
to end overfishing and rebuild the spiny
dogfish stock. During 1998 and 1999,
the Mid-Atlantic Fishery Management
Council (MAFMC) and the New England
Fishery Management Council (NEFMC)
developed a joint FMP, with the
MAFMC designated as the
administrative lead.

The regulations implementing the
FMP at 50 CFR part 648, subpart L,
outline the process for specifying the
commercial quota and other
management measures (e.g., minimum
or maximum fish sizes, seasons, mesh
size restrictions, possession limits, and
other gear restrictions) necessary to
ensure that the target fishing mortality
rate (target F) specified in the FMP will
not be exceeded in any fishing year

(May 1-April 30), for a period of 1-5
FYs. The annual quota is allocated to
two semi-annual quota periods, as
follows: Period 1, May 1 through
October 31 (57.9 percent); and Period 2,
November 1 through April 30 (42.1
percent).

The Spiny Dogfish Monitoring
Committee (MC), which is comprised of
representatives from states; MAFMC
staff; NEFMC staff; NMFS staff;
academia; and two non-voting, ex-
officio industry representatives (one
each from the MAFMC and NEFMC
regions), is required to review the best
available information and to
recommend a commercial quota and
other management measures necessary
to achieve the target F for 1-5 FYs. The
Council’s Joint Spiny Dogfish
Committee (Joint Committee) considers
the MC’s recommendations and any
public comment in making its
recommendation to the two Councils.
The MAFMC and the NEFMC then
review the recommendations of the MC
and Joint Committee and make their
recommendations to NMFS. NMFS
reviews those recommendations, and
may modify them if necessary to assure
that the target F will not be exceeded.
NMFS then publishes proposed
measures for public comment.

Spiny Dogfish Stock Status Update

NMFS declared the spiny dogfish
stock rebuilt on June 22, 2010, based on
an analysis of biological reference
points presented at the Transboundary
Resource Assessment Committee
(TRAC) meeting in January 2010. A
group of peer reviewers, using
information from the TRAC analysis,
accepted a newly defined spiny dogfish
biomass target (159,288 mt), Farget
(0.207), and Finreshota (0.325). The 2009
stochastic estimate of spawning stock
biomass (SSB) (163,256 mt) was shown
to exceed the newly defined biomass
target, which was consistent with a
rebuilt stock. Based on the
recommendation of the MC and TRAC
analysis showing the spiny dogfish
stock was rebuilt, NMFS set the FY 2010
spiny dogfish specifications at 15
million 1b (5,443.11 mt) (75 FR 36012,
June 24, 2010).

In the fall of 2010, the NMFS
Northeast Fisheries Science Center
(NEFSC) updated the spiny dogfish
stock status using the population
modeling approach from the 43rd Stock
Assessment Workshop (43rd SAW,
2006), 2009 catch data, and results from
the 2010 spring bottom trawl survey.
The update specified that the female
spawning stock biomass (SSB) for 2010
is 164,066 mt (362 million 1b), about 3
percent above the maximum spawning
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stock biomass, SSBmax (159,288 mt), the
maximum sustainable yield biomass
(Bmsy) proxy.

The NEFSC stock status update
confirmed that overfishing of spiny
dogfish is not occurring, the stock is not
overfished, and the stock is rebuilt. The
NEFSC stock status update also revised
fishing mortality reference points, as the
fishery is no longer held to the
rebuilding Fiareer 0f 0.11. The updated
target and threshold Fs are 0.207 and
0.325, respectively.

The updated stock assessment noted
that there are still a number of concerns
about the condition of the stock.
Although recruitment to the fishery
increased in 2010, a decline in SSB is
expected when small 1997-2003 year-
classes recruit to the SSB (in
approximately 2015), due to estimated
low pup production from 1997-2003
implicated by survey catches of pups
and low survey catches of the sizes
categories for these year classes. In
addition, rates of pup production may
be lower than historic levels due to a
skewed male-to-female sex ratio of
approximately 3:1.

Technical Recommendations

The MAFMC’s Scientific and
Statistical Committee (SSC) met
September 21-22, 2010, to develop an
acceptable biological catch (ABC)
recommendation for spiny dogfish for
FY 2011, based on the NEFSC stock
status update. The development of the
proposed 2011 spiny dogfish
specifications was consistent with the
Mid-Atlantic Omnibus Amendment
(also Amendment 2 to the FMP), which
will implement annual catch limits
(ACLs) and accountability measures
(AMs) for the spiny dogfish fishery.
Consistent with the SSC’s risk policy for
an ‘typical’ stock, in which the species’
life history makes it vulnerable to
overfishing, the SSC categorized the
updated spiny dogfish assessment as a
Level 3 assessment, due to uncertainty
in calculating the overfishing limit
(OFL). The designation of the spiny
dogfish fishery as a Level 3 assessment
dictates that the SSC recommend the
OFL for spiny dogfish equal 75 percent
of Farger (20,267 mt), and that the ABC
be set as a reduction from OFL based on
a probability of overfishing of 35
percent. The ABC that corresponds to a
probability of overfishing of 35 percent
was calculated to be 75 percent of the
OFL, and is equal to 15,200 mt.

Subsequently, on September 24, 2010,
the MC met to recommend the
appropriate quota and possession limits
for spiny dogfish in FY 2011, based on
the SSC’s ABC recommendation. To set
the appropriate commercial quota, the

MC deducted all other sources of fishing
mortality for the spiny dogfish stock
(U.S. commercial dead discards,
recreational landings and discards, and
Canadian commercial landings). Due to
a dramatic decrease in Canadian spiny
dogfish landings and potential changes
in trawl effort in 2009, the MC decided
to reduce the ABC by actual 2009
removals. Excluding U.S. commercial
landings, removals (U.S. commercial
dead discards, recreational landings and
discards, and Canadian commercial
landings) in 2009 were approximately
6,043.66 mt (13.324 M 1b). The
commercial quota that is available after
deducting the removals from the SSC’s
ABC recommendation is 20.186 million
1b (15,200 mt minus 6,043.66 mt;
9,156.34 mt). The MC recommended a
commercial quota of 20.0 million 1b
(9,071.85 mt), in order to build in an
additional buffer for other assorted
sources of uncertainty. The MC also
recommended maintaining possession
limits at 3,000 1b (1.36 mt), unchanged
from 2010.

Council Recommendations

At an October 13—14, 2010 meeting,
the MAFMC and the Spiny Dogfish Joint
Committee approved the FY 2011
commercial quota for spiny dogfish of
20 million Ib (9,071.85 mt), and the
possession limit of 3,000 Ib (1.36 mt), as
recommended by the MC. The NEFMC
met on November 18, 2010, and
concurred with recommendations of the
Joint Committee. While management
measures may subsequently be
established for up to 5 years, the
Councils are currently recommending
specifications and management
measures for FY 2011 only, to account
for new information on the stock that
may become available, as well as for the
implementation of ACLs and AMs that
will be enacted for spiny dogfish as a
part of the Mid-Atlantic Omnibus
Amendment (also Amendment 2 to the
FMP).

Proposed Measures

NMEFS reviewed both Councils’
recommendation and concluded that the
quota recommendations would
adequately allow utilization and
conservation of the spiny dogfish
resource. Therefore, NMFS proposes the
measures recommended by both
Councils for FY 2011: Setting the
commercial spiny dogfish quota at 20.0
million 1b (9,071.85 mt); and
maintaining the current possession limit
of 3,000 1b (1.36 mt). As specified in the
FMP, quota Period 1 (May 1 through
October 31) would be allocated 57.9
percent of the quota (11,580,000 1b
(5,252.6 mt)), and quota Period 2

(November 1 through April 30) would
be allocated 42.1 percent of the quota
(8,420,000 1b (3,819.25 mt)).

The proposed 2011 spiny dogfish
commercial quota is consistent with the
commercial quota adopted by the
Atlantic States Marine Fisheries
Commission (Commission). On
November 12, 2010, the Commission
approved a FY 2011 quota for spiny
dogfish of 20 million 1b (9,071.85 mt),
and a maximum possession limit of
3,000 1b (1.36 mt). The Commaission
allocates the commercial quota by
region: The Northern region is allocated
58 percent of the quota, the Southern
region is allocated 26 percent of the
quota, and North Carolina is allocated
16 percent of the quota. While the
Federal fishery is closed when the
commercial quota is projected to be
harvested, it is the responsibility of the
individual states to close their fishery at
the recommendation of the Commission
when the regional allocation is
projected to be harvested. Implementing
a commercial quota of 20 million lb
(9,071.85 mt) ensures consistency with
the Commission. However, there are
still inconsistencies in the quota
allocation scenario between the state
and Federal FMPs, which is sometimes
confusing for fishermen and creates
administrative burden. The issue of
quota allocation will be reconsidered by
the Councils in upcoming Amendment
3 to the FMP, and is not the subject of
this rulemaking.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that the proposed rule is consistent with
the Spiny Dogfish FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law, subject to
further consideration after public
comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

An initial regulatory flexibility
analysis (IRFA) was prepared, as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
this proposed rule, if adopted, would
have on small entities. A description of
the action, why it is being considered,
and the legal basis for this action are
contained at the beginning of this
section in the preamble and in the
SUMMARY section of the preamble. A
copy of this analysis is available from
the Council (see ADDRESSES). A
summary of the analysis follows:
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Statement of Objective and Need

A description of the reasons why this
action is being considered, and the
objectives of and legal basis for this
action, is contained in the preamble to
this proposed rule and is not repeated
here.

Description and Estimate of Number of
Small Entities to Which the Rule Will

Apply

According to NMFS permit file data,
3,020 vessels were issued Federal spiny
dogfish permits in FY 2009, while 398
of these vessels contributed to overall
landings. All of the potentially affected
businesses are considered small entities
under the standards described in NMFS
guidelines because they have gross
receipts that do not exceed $4 million
annually. Information from FY 2009 was
used to evaluate impacts of this action,
as that is the most recent year for which
data are complete.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not contain any new
collection-of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,

overlap, or conflict with any other
Federal rules.

Minimizing Significant Economic
Impacts on Small Entities

The IRFA considered three distinct
alternatives. The proposed action
(Alternative 2) specifies a commercial
quota for spiny dogfish of 20.0 million
1b (9,071.85 mt), and maintains the
current possession limit of 3,000 lb
(1.36 mt) for FY 2011. The proposed
commercial quota is higher than the
Status Quo (Alternative 1) option,
which would maintain the FY 2011
commercial quota for spiny dogfish at
15 million 1b (5,443.11 mt). Alternative
3 would specify a commercial quota of
31.4 million 1b (14,242.8 mt), a level set
to achieve the existing Fiareet 0f 0.207.
None of the alternatives propose to
modify the current 3,000-1b (1.36-mt)
possession limit.

If implemented, and assuming that
the quota is fully attained, the proposed
action would be expected to increase
revenue levels for affected businesses,
thereby having a positive economic
impact on small entities. By contrast,
Alternative 1 (status quo) would
maintain the current revenue levels, and
Alternative 3 would be expected to
increase revenue from dogfish landings.
Total spiny dogfish revenue from the

last complete FY (2009) was reported as
$2.360 million. Using the average FY
2009 price/lb ($0.22), landing the full
FY 2010 quota of 15 million 1b (5,443.11
mt), (and also the FY 2011 quota under
Alternative 1) would yield $3.300
million in fleet revenue. Using the same
approach, revenue would be expected to
increase to $4.400 million under the
proposed action (Alternative 2) and
$6.898 million under Alternative 3. The
quota level of the proposed action
allows the highest level of harvest of
spiny dogfish while taking into account
scientific uncertainty about the stock’s
population. Additionally, although the
level of increased revenue for small
entities is expected to be less than under
Alternative 3, the proposed action is
more likely to prevent overfishing of the
spiny dogfish resource and promote a
more stable stream of commercial
landings and revenues over the long
term.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 11, 2011.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2011-6264 Filed 3—16—11; 8:45 am]
BILLING CODE 3510-22-P



14647

Notices

Federal Register
Vol. 76, No. 52

Thursday, March 17, 2011

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Sabine National Forest Resource
Advisory Committee Meeting

AGENCY: Forest Service, USDA.

ACTION: Notice of Public Meeting,
Sabine National Forest Resource
Advisory Committee.

SUMMARY: In accordance with the Secure
Rural Schools and Community Self
Determination Act of 2000 (Pub. L. 106—
393), [as reauthorized as part of Pub. L.
110-343] and the Federal Advisory
Committee Act of 1972 (FACA), the U.S.
Department of Agriculture, Forest
Service, Sabine National Forest
Resource Advisory Committee (RAC)
meeting will meet as indicated below.

DATES: The Sabine National Forest RAC
meeting will be held on Wednesday,
April 6, 2011.

ADDRESSES: The Sabine National Forest
RAC meeting will be held at the Sabine
Ranger Station located on State
Highway 21 East, approximately 5 miles
East of Milam in Sabine County, Texas.
The meeting will begin at 3:30 p.m. and
adjourn at approximately 5:30 p.m. A
public comment period will begin at
5:15 p.m.

FOR FURTHER INFORMATION CONTACT:
William E. Taylor, Jr., Designated
Federal Officer, Sabine National Forest,
5050 State Hwy. 21 E., Hemphill, TX
75948: Telephone: 409-625—-1940 or e-
mail at: etaylor@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
Sabine National Forest RAC proposes
projects and funding to the Secretary of
Agriculture under Section 203 of the
Secure Rural Schools and Community
Self Determination Act of 2000, (as
reauthorized as part of Pub. L. 110-343).
The purpose of the April 6, 2011
meeting is the first Sabine Committee
Meeting to elect a Chairperson and
discuss new Title II projects. These
meetings are open to the public. The
public may present written comments to

the RAC. Each formal RAC meeting will
also have time, as identified above, for
persons wishing to comment. The time
for individual oral comments may be
limited.

William E. Taylor, Jr.,

Designated Federal Officer, Sabine National
Forest RAC.

[FR Doc. 2011-5927 Filed 3-16-11; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
U.S. Census Bureau

Proposed Information Collection;
Comment Request; 2012 Economic
Census Covering the Mining Sector

AGENCY: U.S. Census Bureau.
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: To ensure consideration, written
comments must be submitted on or
before May 16, 2011.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Julius Smith, Jr., U.S.
Census Bureau, Manufacturing and
Construction Division, Room 7K055,
4600 Silver Hill Road, Washington, DC
20233, telephone (301) 763-7662, (or
via the Internet at
julius.smith.jr@census.gov).

SUPPLEMENTARY INFORMATION:
I. Abstract

The Census Bureau is the preeminent
collector and provider of timely,
relevant and quality data about the

people and economy of the United
States. Economic data are the Census
Bureau’s primary program commitment
during non-decennial census years. The
economic census, conducted under
authority of Title 13, United States
Code, is the primary source of facts
about the structure and functioning of
the Nation’s economy and features
unique industry and geographic detail.
Economic census statistics serve as part
of the framework for the national
accounts and provide essential
information for government, business
and the general public. The 2012
Economic Census covering the Mining
Sector (as defined by the North
American Industry Classification
System (NAICS) will measure the
economic activity of almost 26,000
mineral establishments.

The information collected from
establishments in this sector of the
economic census will produce basic
statistics for a number of
establishments, shipments, payroll,
employment, detailed supplies and
fuels consumed, depreciable assets,
inventories, and capital expenditures. It
also will yield a variety of subject
statistics, including shipments by
product line, type of operation, size of
establishments and other industry-
specific measures.

Primary strategies for reducing burden
in Census Bureau economic data
collections are to increase electronic
reporting through broader use of
computerized self-administered census
questionnaires, on-line questionnaires
and other electronic data collection.

II. Method of Collection

Establishments included in this
collection will be selected from a frame
given by the Census Bureau’s Business
Register. To be eligible for selection, an
establishment will be required to satisfy
the following conditions: (i) It must be
classified in the mining sector; (ii) it
must be an active operating
establishment of a multi-establishment
firm (including operations under
exploration and development), or it
must be a single-establishment firm
with payroll; and (iii) it must be located
in one of the 50 states, offshore areas, or
the District of Columbia. Mail selection
procedures will distinguish the
following groups of establishments:
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A. Establishments of Multi-
Establishment Firms

Selection procedures will assign all
active mineral establishments of multi-
establishment firms to the mail
component of the universe, except for
those in industries classified in the
Support Activities for Mining subsector.
In these selected industries, where
activities are not easily attributable to
individual locations or establishments,
firms will be asked to report their basic
data for several establishments at a
nation-wide level on a consolidated
report form. Approximately seven
percent of establishments of multi-
establishment firms will not be required
to file separate reports because they will
be included in consolidated company
reports. We estimate that the census
mail canvass for 2012 will include
approximately 8,000 establishments of
multi-establishment firms.

B. Single-Establishment Firms With
Payroll

As an initial step in the selection
process, we will analyze the universe
for mining. The analysis will produce a
set of industry-specific payroll cutoffs
that we will use to distinguish large
versus small single-establishment firms
within each industry. This payroll size
distinction will affect selection as
follows:

1. Large Single-Establishment Firms

Selection procedures will assign large
single-establishment firms having
annualized payroll (from Federal
administrative records) that equals or
exceeds the cut off for their industry to
the mail component of the universe. We
estimate that the census mail canvass
for 2012 will include approximately
7,100 firms in this category. These firms
will receive a standard form.

2. Small Single-Establishment Firms

Small single-establishment firms in
the crushed stone, sand and gravel, and
crude petroleum and natural gas
industries, where application of the
cutoff for non-mail establishments
results in a larger number of small
establishments included in the mail

canvass, will receive a short form. The
short form will collect basic statistics
and other essential information that is
not available from administrative
records.

The short form will be mailed to
approximately 1,200 single-
establishment firms in these industries
which are larger than the non-mail
cutoff for their industry, but which have
an annual payroll under a certain
criteria.

The approximately 9,600 remaining
single-establishment firms with payroll
will be represented in the census by
data from Federal administrative
records.

II1. Data

OMB Control Number: 0607—0939.

Form Number: The forms used to
collect information from businesses in
this sector of the economic census are
tailored to specific business practices
and are too numerous to list separately
in this notice. You can obtain
information on the proposed content at
this Web site: http://www.census.gov/
mcd/clearance/census.

Type of Review: Regular submission.

Affected Public: Business or Other for
Profit, Not-for-Profit institutions, and
Small Businesses or Organizations.

Estimated Number of Respondents:
Standard Form—15,100.
Short Form—1,200.

Total—16,300.

Estimated Time per Response:
Standard Form—=5.1 hours.
Short Form—2.5 hours.

Estimated Total Annual Burden
Hours: 80,010.

Estimated Total Annual Cost:
$2,593,924.

Respondents Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 131 and 224.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden

(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: March 14, 2011.
Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2011-6207 Filed 3—-16—11; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and Opportunity for
Public Comment.

Pursuant to Section 251 of the Trade
Act of 1974, as amended (19 U.S.C. 2341
et seq.), the Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.
Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of these
firms contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION OF ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT

ASSISTANCE
[2/23/2011 through 3/10/2011]

. Date accepted
Firm name Address for investigation Products
Allcraft Mold, Inc | 529 W. Morse Avenue, | 01-Mar-11 ......... The firm manufactures molds and dies used by plastic injection
Schaumburg, IL 60193. molders.
Arctic Hunter, 7216 Interlaaken Drive, SW., | 01-Mar-11 ......... The fishery sells crabs caught in Alaskan waters.
LLC. Lakewood, WA 98499.
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LiST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION OF ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT

ASSISTANCE—Continued
[2/23/2011 through 3/10/2011]

Products

The fishery sells crabs caught in Alaskan waters.

The firm manufactures high precision stampings and forming parts
merged with drilling, milling and turning.

The firm produces custom fine stationery products, including wed-
ding invitations, bar/bat mitzvah invitations, birth announcements,
party invitations and personalized holiday cards.

The firm manufactures wooden school and office furniture.

The firm manufactures raw castings of all grades of iron.

The firm manufactures products made from steel, aluminum, and

: Date accepted
Firm name Address for investiggtion
Brekkaa Fish- 17403 5th Ave West, Bothell, WA | 11-Feb-11 .........
eries, Inc. 98102.
Brooks Machine 4 Martin Brook Street, Unadilla, | 08—Mar-11 .........
Products, Ltd. NY 13849.
Checkerboard, 216 West Boylston Street, W. | 08-Mar-11 .........
Ltd. Boylston, MA 01583.
Ironwood Manu- 1700 Turner Street; PO Box | 01—-Mar-11 .........
facturing, Inc. 1420, Missoula, MT 59806.
Rommesmo 4401 Main Avenue, Fargo, ND | 08—Mar-11 ......... The firm manufactures steel fabrications.
Companies, Inc. 58107.
The Henry Per- 180 Broad Street, Bridgewater, | 08—Mar-11 .........
kins Company. MA 02324.
West Coast Fab, | 700 S. 32nd Street, Richmond, | 08-Mar-11 .........
Inc. CA 94804. stainless.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance for Firms Division, Room
7106, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than ten (10) calendar days
following publication of this notice.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Dated: March 10, 2011.

Bryan Borlik,

Director.

[FR Doc. 2011-6174 Filed 3—-16-11; 8:45 am]
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A—201-805]

Certain Circular Welded Non-Alloy
Steel Pipe From Mexico: Extension of
Time Limit for Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Mark Flessner or Robert James, AD/CVD
Enforcement Office 7, Import
Administration, International Trade
Administration, U.S. Department of

Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230;
telephone: (202) 482—-6312 and (202)
482-0649, respectively.

SUPPLEMENTARY INFORMATION:

Background

On December 15, 2010, the
Department of Commerce (the
Department) published the preliminary
results of administrative review of
certain circular welded non-alloy steel
pipe from Mexico for the November 1,
2008, through October 31, 2009, period
of review. See Certain Circular Welded
Non-Alloy Steel Pipe From Mexico:
Preliminary Results of Antidumping
Duty Administrative Review, 75 FR
78216 (December 15, 2010). The final
results for this administrative review are
currently due no later than April 14,
2011.

Extension of Time Limits for
Preliminary Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to complete the final
results of an administrative review
within 120 days after the date on which
the preliminary results are published.
However, if it is not practicable to
complete the review within these time
periods, section 751(a)(3)(A) of the Act
allows the Department to extend the 120
day time period for the final results to
180 days.

The Department has determined it is
not practicable to complete this review
within the statutory time limit because
of significant issues that require
additional time to evaluate. These issues
include complicated questions
involving various cost accounting
issues, use of multiple unaffiliated
suppliers’ costs, and proper application

of facts available. Accordingly, the
Department is extending the time limit
for completion of the final results of this
administrative review until no later than
June 13, 2011, which is 180 days after
the date on which the preliminary
results of review were published.

This notice is issued and published in
accordance with sections 751(a)(3)(A)
and 777(i)(1) of the Act.

Dated: March 10, 2011.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2011-6246 Filed 3-16-11; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Quarterly Update to Annual Listing of
Foreign Government Subsidies on
Articles of Cheese Subject to an In-
Quota Rate of Duty

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: March 17, 2011.
FOR FURTHER INFORMATION CONTACT:
Gayle Longest, AD/CVD Operations,
Office 3, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Ave., NW.,
Washington, DC 20230, telephone: (202)
482-3338.

SUPPLEMENTARY INFORMATION: Section
702 of the Trade Agreements Act of
1979 (as amended) (“the Act”) requires
the Department of Commerce (“the
Department”) to determine, in
consultation with the Secretary of
Agriculture, whether any foreign
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government is providing a subsidy with
respect to any article of cheese subject
to an in-quota rate of duty, as defined
in section 702(h) of the Act, and to
publish an annual list and quarterly
updates to the type and amount of those
subsidies. We hereby provide the
Department’s quarterly update of
subsidies on articles of cheese that were
imported during the period October 1,
2010, through December 31, 2010. The
Department has developed, in
consultation with the Secretary of
Agriculture, information on subsidies
(as defined in section 702(h) of the Act)

being provided either directly or
indirectly by foreign governments on
articles of cheese subject to an in-quota
rate of duty. The appendix to this notice
lists the country, the subsidy program or
programs, and the gross and net
amounts of each subsidy for which
information is currently available. The
Department will incorporate additional
programs which are found to constitute
subsidies, and additional information
on the subsidy programs listed, as the
information is developed.

The Department encourages any
person having information on foreign

government subsidy programs which
benefit articles of cheese subject to an
in-quota rate of duty to submit such
information in writing to the Assistant
Secretary for Import Administration,
U.S. Department of Commerce, 14th
Street and Constitution Ave., NW.,
Washington, DC 20230.

This determination and notice are in
accordance with section 702(a) of the
Act and 19 CFR 351.601.

Dated: March 11, 2011.
Ronald K. Lorentzen,

Deputy Assistant Secretary for Import
Administration.

APPENDIX—SUBSIDY PROGRAMS ON CHEESE SUBJECT TO AN IN-QUOTA RATE OF DUTY

Gross? Net?2
Country Program(s) Subsidy Subsidy

($/1b) ($/Ib)

27 European Union Member | European Union Restitution Payments ..........cccccoiiiiiiiiiinieeniiee e, $0.00 $0.00
States 3.

Canada ....cccceeveirieeee e Export Assistance on Certain Types of Cheese .........cccoceeveerieineeineenne 0.35 0.35
NOIWAY ....oociiiiiiiieiee e Indirect (Milk) SUDSIAY .......c.coiiiiiiiiiiii s 0.00 0.00
CONSUMET SUDSIAY ....cceeeiiiiiiiieeee et 0.00 0.00
TOAL e e 0.00 0.00
Switzerland ........cocceeiiniiiie Deficiency Payments ........cccooiiiiiiiiiieiiecceteee et 0.00 0.00

1 Defined in 19 U.S.C. 1677(5).
2 Defined in 19 U.S.C. 1677(6).

3The 27 member states of the European Union are: Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Ireland, ltaly, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia,

Spain, Sweden, and the United Kingdom.

[FR Doc. 2011-6247 Filed 3—16—11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA299

Endangered Species; Permit No.
13330-01

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of modification
request.

SUMMARY: Notice is hereby given the
following applicant has applied in due
form for a modification to a permit
(Permit No. 13330) taking smalltooth
sawfish for purposes of scientific
research: NMFS Southeast Fisheries
Center (SEFSC) Bonnie Ponwith, PhD,
Responsible Party; 75 Virginia Beach
Drive, Miami, FL 33149.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
April 18, 2011.

ADDRESSES: The application and related
documents are available for review by
selecting “Records Open for Public
Comment” from the Features box on the
Applications and Permits for Protected
Species (APPS) home page, https://
apps.nmfs.noaa.gov/, and then selecting
File No. 13330-01 from the list of
available applications.

These documents are available upon
written request or by appointment in the
following offices:

e Permits, Conservation and
Education Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13705, Silver Spring,
MD 20910; phone (301) 713—-2289; fax
(301) 713-0376; and

e Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, Florida
33701; phone (727) 824-5312; fax (727)
824-5309.

Written comments on this application
should be submitted to the Chief,
Permits, Conservation and Education
Division.

¢ By e-mail to
NMFS.Pr1Comments@noaa.gov (include
the File No. in the subject line),

e By facsimile to (301) 713-0376, or

o At the address listed above.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits, Conservation and

Education Division at the address listed
above. The request should set forth the
specific reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Malcolm Mohead or Colette Cairns,
(301) 713-2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR 222-226).

The primary objective of the proposed
research would remain unchanged from
the original permit: to collect data on
the biology, distribution and abundance
of the endangered smalltooth sawfish to
facilitate recovery of the species.
Sampling with the goal of taking 45
smalltooth sawfish per year is currently
authorized by longline, gillnet, seine
net, drum (set) lines, or rod and reel
throughout Florida’s coastal waters, but
primarily in the region of the Florida
coast from Naples to Key West,
encompassing the Ten Thousand
Islands. All captured sawfish are also
authorized to be handled, measured,
tagged, sampled, and released alive.
Tagging methods include rototags (fin
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tags), plastic headed dart tags, umbrella
dart tags, Passive Integrated
Transponder (PIT) tags, acoustic tags
(transmitters), Pop-Up Archival
transmitting (PAT) tags, and Smart

Position Only Transmitting (SPOT) tags.

Sampling also includes a small genetic
tissue fin clip and blood sample.
Finally, dead sawfish acquired through
strandings or from law enforcement
confiscations are also measured and
sampled for scientific purposes.

To increase tag retention and provide
less invasive tagging techniques, the
applicant is now requesting to replace
plastic rototags, used to secure VEMCO
acoustic transmitters, with neoprene
clasp tags; and nylon umbrella darts,
used to secure PAT tags, with dorsal fin
harnesses. SPOT tags would also be
excluded as a tagging method. Better
data collection could provide increased
insight into habitat usage pattern and
accomplish actions items identified in
the recovery plan for the species.

Dated: March 11, 2011.
Tammy C. Adams,

Acting Chief, Permits, Conservation and
Education Division, Office of Protected

Resources, National Marine Fisheries Service.

[FR Doc. 2011-6261 Filed 3—16—11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Availability of Seats for the Stellwagen
Bank National Marine Sanctuary
Advisory Council

AGENCY: Office of National Marine
Sanctuaries (ONMS), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration,
Department of Commerce (DOC).
ACTION: Notice and request for
applications.

SUMMARY: The ONMS is seeking
applicants for the following seats on the
Stellwagen Bank National Marine
Sanctuary Advisory Council: (1)
Research Member seat and (2)
Conservation Alternate seats.
Applicants are chosen based upon their
particular expertise and experience in
relation to the seat for which they are
applying; community and professional
affiliations; philosophy regarding the
protection and management of marine
resources; and possibly the length of
residence in the area affected by the
sanctuary. Applicants who are chosen
as members should expect to serve 3-
year terms, pursuant to the Council’s
Charter. The Council consists also of

three state and three federal non-voting
ex-officio seats.

DATES: Applications are due by 21 April
2011.

ADDRESSES: Application kits may be
obtained from
Elizabeth.Stokes@noaa.gov, Stellwagen
Bank National Marine Sanctuary, 175
Edward Foster Road, Scituate, MA
02066. Telephone 781-545-8026, ext.
201. Completed applications should be
sent to the same address or e-mail, or
faxed to 781-545-8036.

FOR FURTHER INFORMATION CONTACT:
Nathalie.Ward@noaa.gov, External
Affairs Coordinator, telephone: 781—
545-8026, ext. 206.

SUPPLEMENTARY INFORMATION: The
Council was established in March 2001
to assure continued public participation
in the management of the Sanctuary.
The Council’s 23 members represent a
variety of local user groups, as well as
the general public, plus seven local,
state and federal government agencies.
Since its establishment, the Council has
played a vital role in advising NOAA on
critical issues and is currently focused
on the sanctuary’s final five-year
Management Plan.

The Stellwagen Bank National Marine
Sanctuary encompasses 842 square
miles of ocean, stretching between Cape
Ann and Cape Cod. Renowned for its
scenic beauty and remarkable
productivity, the sanctuary supports a
rich diversity of marine life including
22 species of marine mammals, more
than 30 species of seabirds, over 60
species of fishes, and hundreds of
marine invertebrates and plants.

Authority: 16 U.S.C. Sections 1431, et seq.
(Federal Domestic Assistance Catalog
Number 11.429 Marine Sanctuary Program)

Dated: March 3, 2011.

Daniel J. Basta,

Director, Office of National Marine
Sanctuaries, National Ocean Service,
National Oceanic and Atmospheric
Administration.

[FR Doc. 2011-5889 Filed 3—-16—11; 8:45 am]
BILLING CODE 3510-22-M

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

The following notice of scheduled
meetings is published pursuant to the
provisions of the Government in the
Sunshine Act, Public Law 94—409, 5
U.S.C. 552b.

AGENCY HOLDING THE MEETINGS:
Commodity Futures Trading
Commission.

TIMES AND DATES: The Commission has
scheduled two meetings for the
following dates:

March 30, 2011 at 9:30 a.m.

April 7, 2011 at 9:30 a.m.

PLACE: Three Lafayette Center, 1155 21st
St., NW., Washington, DC, Lobby Level
Hearing Room (Room 1000).

STATUS: Open.

MATTERS TO BE CONSIDERED: The
Commission has scheduled these
meetings to consider various rulemaking
matters, including the issuance of
proposed rules and the approval of final
rules. The Commission may also
consider and vote on dates and times for
future meetings. Agendas for each of the
scheduled meetings will be made
available to the public and posted on
the Commission’s Web site at http://
www.cftc.gov at least seven (7) days
prior to the meeting. In the event that
the times or dates of the meetings
change, an announcement of the change,
along with the new time and place of
the meeting will be posted on the
Commission’s website.

CONTACT PERSON FOR MORE INFORMATION:
David A. Stawick, Secretary of the
Commission, 202—418-5071.

David A. Stawick,
Secretary of the Commission.

[FR Doc. 2011-6381 Filed 3—15-11; 4:15 pm]
BILLING CODE 6351-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12757-003]

BOST4 Hydroelectric Company, LLC;
Notice of Application Tendered for
Filing With the Commission and
Soliciting Additional Study Requests

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Original Major
License.

b. Project No.: P—12757-003.

c. Date filed: February 24, 2011.

d. Applicant: BOST4 Hydroelectric
Company, LLC (BOST4).

e. Name of Project: Red River Lock &
Dam No. 4 Hydroelectric Project.

f. Location: The proposed project
would be located at the existing Army
Corps of Engineer’s (Corps) Red River
Lock & Dam No. 4 on the Red River, in
Red River Parish near the City of
Coushatta, Louisiana.

g. Filed Pursuant to: Federal Power
Act 16 U.S.C. 791(a)-825(r).
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h. Applicant Contacts: Mr. Douglas A.
Spalding, BOST4 Hydroelectric
Company, LLC, 8441 Wayzata Blvd.,
Suite 101, Golden Valley, MN 55426;
(952) 544-8133.

i. FERC Contact: Jeanne Edwards
(202) 502-6181 or by e-mail at
Jeanne.edwards@ferc.gov.

j. Cooperating agencies: Federal, state,
local, and tribal agencies with
jurisdiction and/or special expertise
with respect to environmental issues
that wish to cooperate in the
preparation of the environmental
document should follow the
instructions for filing such requests
described in item 1 below. Cooperating
agencies should note the Commission’s
policy that agencies that cooperate in
the preparation of the environmental
document cannot also intervene. See, 94
FERC 61,076 (2001).

k. Pursuant to Section 4.32(b)(7) of 18
CFR of the Commission’s regulations, if
any resource agency, Indian Tribe, or
person believes that an additional
scientific study should be conducted in
order to form an adequate factual basis
for a complete analysis of the
application on its merit, the resource
agency, Indian Tribe, or person must file
a request for a study with the
Commission not later than 60 days from
the date of filing of the application, and
serve a copy of the request on the
applicant.

1. Deadline for filing additional study
requests and requests for cooperating
agency status: April 25, 2011.

All documents may be filed
electronically via the internet. See 18

CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov/docs-filing/
ferconline.asp) under the “e-Filing” link.
For a simpler method of submitting text
only comments, click on “eComment.”
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov; call toll-
free at (866) 208—3676; or, for TTY,
contact (202) 502—-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and eight copies to: Kimberly D.
Bose, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

m. The application is not ready for
environmental analysis at this time.

n. The proposed project would utilize
the existing U.S. Army Corps of
Engineers (Corps) Red River Lock and
Dam No. 4, and operate consistent with
the Corps current operation policy. The
proposed project consists of: (1) An
excavated 385-foot-long headrace
channel to convey water from the
upstream Pool No. 4 of the Red River to
a 301-foot-long by 90-foot-wide concrete
powerhouse located southwest of the
end of the existing overflow weir; (2) an
excavated 477-foot-long tailrace channel
to discharge water from the powerhouse
to the downstream Pool No. 3 of the Red
River; (3) one 28.1-megawatt (MW)
horizontal Kaplan bulb turbine/
generator unit; (4) one 3.0 mile-long,
34.5-kilovolt (kV) overhead
transmission line leading from a project
substation located at the project’s

powerhouse and connecting to Central
Louisiana Electric Company’s existing
34.5-kV transmission line; and (5)
appurtenant facilities. The proposed
project would generate about 128,532
megawatt-hours (MWh) annually which
would be sold to a local utility.

0. A copy of the application is
available for review at the Commission
in the Public Reference Room, or may be
viewed on the Commission’s Web site at
http://www.ferc.gov, using the
“eLibrary” link. Enter the docket number
excluding the last three digits in the
docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676, or for TTY,
(202) 502-8659. A copy is also available
for inspection and reproduction at the
address in item h above.

You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

p. With this notice, we are initiating
consultation with the Louisiana State
Historic Preservation Officer (SHPO), as
required by 106, National Historic
Preservation Act, and the regulations of
the Advisory Council on Historic
Preservation, 36, CFR, at 800.4.

q. Procedural schedule: The
application will be processed according
to the following Hydro Licensing
Schedule. Revisions to the schedule will
be made as appropriate.

Issue Deficiency Letter
Issue Acceptance Letter ..........ccoccevviiiiiinnnnn.
Issue Scoping Document 1 for comments

Request Additional Information (if necessary)
Notice of application is ready for environmental analysis
Notice of the availability of the EA ....ccooiiii ettt st r e

May 2011.
September 2011.
October 2011.
December 2011.
April 2012.
April 2013.

Dated: March 10, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-6195 Filed 3—16—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-124-000]

Port Barre Investments, L.L.C.; Notice
of Application

Take notice that on March 4, 2011,
Port Barre Investments, L.L.C. (Bobcat)

filed in Docket No. CP11-124-000 an
application pursuant to section 7(c) of
the Natural Gas Act and Part 157 the
Commission’s Rules and Regulations for
all the necessary authorizations required
to amend the certificate of public
convenience and necessity issued in
Docket No. CP09-19-0001, as amended
by the certificate issued in Docket No.
CP10-30-000.2 In these proceedings,
the Commission authorized Bobcat to
expand its storage facility through the
construction and operation of three new
salt dome natural gas storage caverns,

1 Port Barre Investments, L.L.C., 126 FERC
61,240 (2009).

2 Port Barre Investments, L.L.C., 130 FERC {
62,272 (2010).

additional compression, and new
pipeline facilities.

In this application, Bobcat proposes to
relocate the surface and bottom hole
locations of Cavern Well 4, an injection/
withdrawal well related to Cavern No. 4,
and to reconfigure certain well casing
and hanging string components. The
activities requested will not alter the
previously approved capacities,
deliverability or injection rates of the
Bobcat Storage Facility. The details of
the request are more fully set forth in
the application, which is on file with
the Commission and open to public
inspection. This filing may also be
viewed on the Web at http://
www.ferc.gov using the “eLibrary” link.
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Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TTY, (202)
502-8659.

Any questions regarding this
application should be directed to Lisa
A. Connolly, General Manager, Rates
and Certificates, Bobcat Gas Storage,
P.O. Box 1642, Houston, TX 77251—
1642, phone (713) 627—-4102, e-mail
laconnolly@spectraenergy.com.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
stated below, file with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
14 copies of filings made with the
Commission and must mail a copy to
the applicant and to every other party in
the proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the Internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “e-Filing” link.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426.
Comment Date: March 24, 2011.
Dated: March 10, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-6197 Filed 3-16-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 12756-003]

BOST3 Hydroelectric Company, LLC
(BOST3); Notice of Application
Accepted for Filing and Soliciting
Motions To Intervene and Protests

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Original Major
License.

b. Project No.: P-12756—003.

c. Date filed: July 26, 2010.

d. Applicant: BOST3 Hydroelectric
Company, LLC (BOST3).

e. Name of Project: Red River Lock &
Dam No. 3 Hydroelectric Project.

f. Location: The proposed project
would be located at the existing Army
Corps of Engineer’s (Corps) Red River
Lock & Dam No. 3 on the Red River, in
Natchitoches Parish near the City of
Colfax, Louisiana.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791 (a)-825(r).

h. Applicant Contact: Mr. Douglas A.
Spalding, BOST3 Hydroelectric
Company, LLC, 8441 Wayzata Blvd.,
Suite 101, Golden Valley, MN 55426;
(952) 544-8133.

i. FERC Contact: Jeanne Edwards
(202) 502-6181, or by e-mail at
Jeanne.edwards@ferc.gov.

j- Deadline for filing motions to
intervene and protests: 60 days from the
issuance date of this notice.

All documents may be filed
electronically via the Internet. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site http://www.ferc.gov/docs-filing/
efiling.asp. Commenters can submit
brief comments up to 6,000 characters,
without prior registration, using the
eComment system at http://
www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov, or toll
free at 1-866—208-3676, or for TTY,

(202) 502-8659. Although the
Commission strongly encourages
electronic filing, documents may also be
paper-filed. To paper-file, mail an
original and seven copies to: Kimberly
D. Bose, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
and Procedures require all intervenors
filing documents with the Commission
to serve a copy of that document on
each person on the official service list
for the project. Further, if an intervenor
files comments or documents with the
Commission relating to the merits of an
issue that may affect the responsibilities
of a particular resource agency, they
must also serve a copy of the document
on that resource agency.

k. This application has been accepted
for filing, but is not ready for
environmental analysis at this time.

1. The proposed project would utilize
the Corps’ existing Red River Lock and
Dam No. 3, and be operated consistent
with the Corps’ current operating
manual. The proposed project consists
of: (1) An excavated headrace channel to
convey water from the upstream Pool
No. 3 of the Red River into the
powerhouse; (2) an excavated tailrace
channel to discharge water from the
powerhouse to the downstream Pool No.
2 of the Red River; (3) a 301-foot-long
by 90-foot-wide concrete powerhouse
located on the right (west) abutment of
the Corps’ Lock and Dam No. 3; (4) one
36.2-megawatt (MW) horizontal Kaplan
bulb turbine/generator unit; (5) one
2,300-foot-long, 13.2-kilovolt (kV)
overhead transmission line which
crosses the river and connects to a
Central Louisiana Electric Company
substation located on the opposite side
of the river; and (6) appurtenant
facilities. The proposed project would
generate about 172,779 megawatt-hours
(MWh) annually, which would be sold
to a local utility.

m. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “eLibrary”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, contact FERC Online
Support. A copy is also available for
inspection and reproduction at the
address in item h above.

You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via e-
mail of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.
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n. Any qualified applicant desiring to
file a competing application must
submit to the Commission, on or before
the specified intervention deadline date,
a competing development application,
or a notice of intent to file such an
application. Submission of a timely
notice of intent allows an interested
person to file the competing
development application no later than
120 days after the specified intervention
deadline date. Applications for
preliminary permits will not be
accepted in response to this notice.

A notice of intent must specify the
exact name, business address, and
telephone number of the prospective
applicant, and must include an
unequivocal statement of intent to
submit a development application. A
notice of intent must be served on the
applicant(s) named in this public notice.

Anyone may submit a protest or a
motion to intervene in accordance with
the requirements of Rules of Practice
and Procedure, 18 CFR 385.210,
385.211, and 385.214. In determining
the appropriate action to take, the
Commission will consider all protests
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any protests or
motions to intervene must be received
on or before the specified deadline date
for the particular application.

When the application is ready for
environmental analysis, the
Commission will issue a public notice
requesting comments,
recommendations, terms and
conditions, or prescriptions.

All filings must (1) bear in all capital
letters the title “PROTEST” or “MOTION
TO INTERVENE,” “NOTICE OF INTENT
TO FILE COMPETING APPLICATION,”
or “COMPETING APPLICATION;” (2)
set forth in the heading the name of the
applicant and the project number of the
application to which the filing
responds; (3) furnish the name, address,
and telephone number of the person
protesting or intervening; and (4)
otherwise comply with the requirements
of 18 CFR 385.2001 through 385.2005.
Agencies may obtain copies of the
application directly from the applicant.
A copy of any protest or motion to
intervene must be served upon each
representative of the applicant specified
in the particular application.

Dated: March 10, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-6198 Filed 3—16—11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP11-1745-001]
UGI Storage Company; Notice of Filing

Take notice that on March 9, 2011,
UGI Storage Company (UGI) submitted
an amendment to its January 31, 2011,
filing.

Any person desiring to protest this
filing must file in accordance with Rule
211 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.211). Protests to this filing will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Such protests must be filed on or before
5 p.m. Eastern time on the specified
comment date. Anyone filing a protest
must serve a copy of that document on
all the parties to the proceeding.

The Commission encourages
electronic submission of protests in lieu
of paper using the “eFiling” link at
http://www.ferc.gov. Persons unable to
file electronically should submit an
original and 14 copies of the protest to
the Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Comment Date: 5 p.m. Eastern time
on Wednesday, March 16, 2011.
Dated: March 10, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-6199 Filed 3-16-11; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP11-111-000]

Gulfstream Natural Gas System, L.L.C.
Notice of Request Under Blanket
Authorization

Take notice that on March 1, 2011,
Gulfstream Natural Gas System, L.L.C.
(Gulfstream) filed a prior notice request
pursuant to sections 157.205, 157.208,
and 157.212 of the Federal Energy
Regulatory Commission’s regulations
under the Natural Gas Act, and
Gulfstream’s blanket certificate issued
in Docket No. CP00-8, et al., for
authorization to construct, own, operate
and maintain a new receipt point on
Gulfstream’s existing system to receive
natural gas from Gulf LNG Pipeline, LLC
in Jackson County, Mississippi.
Specifically, Gulfstream proposes to
design and construct, one 30-inch tie-in
assembly connecting the outlet of the
Gulf LNG Pipeline facilities to
Gulfstream’s 36-inch diameter Line No.
060, electronic gas measurement
equipment, and chromatograph and
other gas analyzers at the receipt point,
which Gulfstream will own, all as more
fully set forth in the application, which
is open to the public for inspection. The
filing may also be viewed on the web at
http://www.ferc.gov using the “eLibrary”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—-3676 or TTY, (202)
502-8659.

Any questions regarding this prior
notice should be directed to Lisa A.
Connolly, General Manager, Rates and
Certificates, Gulfstream Natural Gas
System, L.L.C., 5400 Westheimer Court,
P.O. Box 1642, Houston, TX 77251—
1642, telephone No. (713) 627-4102,
and e-mail:
laconnolly@spectraenergy.com.

Any person may, within 60 days after
the issuance of the instant notice by the
Commission, file pursuant to Rule 214
of the Commission’s Procedural Rules
(18 CFR 385.214) a motion to intervene
or notice of intervention. Any person
filing to intervene or the Commission’s
staff may, pursuant to section 157.205 of
the Commission’s Regulations under the
NGA (18 CFR 157.205) file a protest to
the request. If no protest is filed within
the time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for protest. If a protest is
filed and not withdrawn within 30 days
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after the time allowed for filing a
protest, the instant request shall be
treated as an application for
authorization pursuant to section 7 of
the NGA.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenter’s will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with he Commission’s
environmental review process.
Environmental commenter’s will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commentary,
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests,
and interventions via the Internet in lieu
of paper. See 18 CFR 385.2001(a)(1)(iii)
and the instructions on the
Commission’s Web site (http://
www.ferc.gov) under the “e-Filing” link.

Dated: March 10, 2011.
Kimberly D. Bose,
Secretary.
[FR Doc. 2011-6196 Filed 3—16—-11; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPPT-2010-0497; FRL-9281-7]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that the following Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval: Correction of Misreported
Chemical Substances on the TSCA
Inventory; EPA ICR No. 1741.06, OMB
No. 2070-0145. The ICR, which is
abstracted below, describes the nature of

the information collection activity and
its expected burden and costs.

DATES: Additional comments may be
submitted on or before April 18, 2011.
ADDRESSES: Submit your comments,
referencing docket ID Number EPA—
HQ-OPPT-2010-0497 to (1) EPA online
using http://www.regulations.gov (our
preferred method), or by mail to:
Document Control Office (DCO), Office
of Pollution Prevention and Toxics
(OPPT), Environmental Protection
Agency, Mail Code: 7407T, 1200
Pennsylvania Ave., NW., Washington,
D.C. 20460, and (2) OMB at: Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Attention: Desk Officer for EPA,
725 17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Pamela Myrick, Director, Environmental
Assistance Division, Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, Mailcode: 7408-M,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: 202-554—1404; e-mail address:
TSCA-Hotline@epa.gov.
SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On August 6, 2010 (75 FR 47589), EPA
sought comments on this renewal ICR
pursuant to 5 CFR 1320.8(d). EPA
received one comment during the
comment period, which is addressed in
the Supporting Statement. Any
additional comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice.

EPA has established a public docket
for this ICR under Docket ID No. EPA
EPA-HQ-OPPT-2010-0497, which is
available for online viewing at http://
www.regulations.gov, or in person
inspection at the OPPT Docket in the
EPA Docket Center (EPA/DC), EPA
West, Room 3334, 1301 Constitution
Ave., NW., Washington, DC. The EPA
Docket Center Public Reading Room is
open from 8 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is 202-566—1744, and the
telephone number for the Pollution
Prevention and Toxics Docket is 202—
566—0280. Use EPA’s electronic docket
and comment system at http://
www.regulations.gov to submit or view
public comments, access the index
listing of the contents of the public
docket, and to access those documents
in the public docket that are available
electronically. Once in the system,
select “docket search,” then key in the
docket ID number identified above.

EPA’s policy is that public comments,
whether submitted electronically or in
paper, will be made available for public
viewing in http://www.regulations.gov
as EPA receives them and without
change, unless the comment contains
copyrighted material, confidential
business information (CBI), or other
information whose public disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
http://www.regulations.gov. The entire
printed comment, including the
copyrighted material, will be available
in the public docket. Although
identified as an item in the official
docket, information claimed as CBI, or
whose disclosure is otherwise restricted
by statute, is not included in the official
public docket, and will not be available
for public viewing in http://
www.regulations.gov. For further
information about the electronic docket,
go to http://www.regulations.gov.

Title: Correction of Misreported
Chemical Substances on the TSCA
Inventory; EPA ICR No. 1741.06, OMB
No. 2070-0145.

ICR Status: This is a request to renew
an existing approved collection that is
scheduled to expire on April 30, 2011.
Under 5 CFR 1320.10, the Agency may
continue to conduct or sponsor the
collection of information while this
submission is pending at OMB.

Abstract: Section 8(b) of the Toxic
Substances Control Act (TSCA) requires
EPA to compile and keep current an
Inventory of Chemical Substances in
Commerce, which is a listing of
chemical substances manufactured,
imported, and processed for commercial
purposes in the United States. The
purpose of the Inventory is to define, for
the purpose of TSCA, what chemical
substances exist in U.S. commerce.
Since the Inventory thereby performs a
regulatory function by distinguishing
between existing chemicals and new
chemicals, which TSCA regulates in
different ways, it is imperative that the
Inventory be accurate.

However, from time to time, EPA or
respondents discover that substances
have been incorrectly described by the
original reporting company. Reported
substances have been unintentionally
misidentified as a result of simple
typographical errors, the
misidentification of substances, or the
lack of sufficient technical or analytical
capabilities to characterize fully the
exact chemical substances. EPA has
developed guidelines (45 FR 50544, July
29, 1980) under which incorrectly
described substances listed in the
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Inventory can be corrected. The
correction mechanism ensures the
accuracy of the Inventory without
imposing an unreasonable burden on
the chemical industry. Without the
Inventory correction mechanism, a
company that submitted incorrect
information would have to file a
premanufacture notification (PMN)
under TSCA section 5 to place the
correct chemical substance on the
Inventory whenever the previously
reported substance is found to be
misidentified. This would impose a
much greater burden on both EPA and
the submitter than the existing
correction mechanism. This information
collection applies to reporting and
recordkeeping activities associated with
the correction of misreported chemical
substances found on the TSCA
Inventory.

Responses to the collection of
information are voluntary. Respondents
may claim all or part of a notice as CBI.
EPA will disclose information that is
covered by a CBI claim only to the
extent permitted by, and in accordance
with, the procedures in 40 CFR part 2.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9 and included on the related
collection instrument or form, if
applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average about 2.25 hours
per response. Burden is defined in 5
CFR 1320.3(b).

Respondents/Affected Entities:
Entities potentially affected by this
action are manufacturers or importers of
chemical substances, mixtures or
categories listed on the TSCA Inventory
and regulated under TSCA section 8,
who had reported to the initial effort to
establish the TSCA Inventory in 1979,
and who need to make a correction to
that submission.

Frequency of Collection: On occasion.

Estimated average number of
responses for each respondent: 1.

Estimated Number of Respondents: 9.

Estimated Total Annual Burden on
Respondents: 20 hours.

Estimated Total Annual Costs: $1,174.

Changes in Burden Estimates: This
request reflects no change in the total
estimated respondent burden from that
currently in the OMB inventory.

Dated: March 11, 2011.
John Moses,
Director, Collection Strategies Division.
[FR Doc. 2011-6236 Filed 3-16-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-RCRA-2010-0834, FRL-9283-1]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; Hazardous Waste Specific
Unit Requirements, and Special Waste
Processes and Types (Renewal)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), this document
announces that an Information
Collection Request (ICR) has been
forwarded to the Office of Management
and Budget (OMB) for review and
approval. This is a request to renew an
existing approved collection. The ICR,
which is abstracted below, describes the
nature of the information collection and
its estimated burden and cost.

DATES: Additional comments may be
submitted on or before April 18, 2011.
ADDRESSES: Submit your comments,
referencing Docket ID No. EPA-HQ-
RCRA-2010-0834, to (1) EPA, either
online using http://www.regulations.gov
(our preferred method), or by e-mail to
rcra-docket@epa.gov, or by mail to:
RCRA Docket (28221T), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; and (2) OMB, by
mail to: Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Attention: Desk Officer for EPA, 725
17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Norma Abdul-Malik, Office of Solid
Waste (5303P), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460;
telephone number: 703—-308-8753; fax
number: 703-308-8617; e-mail address:
abdul-malik.norma@epa.gov.
SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On October 26, 2010 (75 FR 65625), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received one
comment during the comment period,

which is addressed in the ICR. Any
additional comments on this ICR should
be submitted to EPA and OMB within
30 days of this notice.

EPA has established a public docket
for this ICR under Docket ID No. EPA—
HQ-RCRA-2010-0834, which is
available for online viewing at
www.regulations.gov, or in person
viewing at the Resource Conservation
and Recovery Act (RCRA) Docket in the
EPA Docket Center (EPA/DC), EPA
West, Room 3334, 1301 Constitution
Ave., NW., Washington, DC. The EPA/
DC Public Reading Room is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Reading Room
is (202) 566—1744, and the telephone
number for the RCRA Docket is (202)
566—-0270.

Use EPA’s electronic docket and
comment system at http://
www.regulations.gov, to submit or view
public comments, access the index
listing of the contents of the docket, and
to access those documents in the docket
that are available electronically. Once in
the system, select “docket search,” then
key in the docket ID number identified
above. Please note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at http://www.regulations.gov
as EPA receives them and without
change, unless the comment contains
copyrighted material, confidential
business information (CBI), or other
information whose public disclosure is
restricted by statute. For further
information about the electronic docket,
go to http://www.regulations.gov.

Title: Hazardous Waste Specific Unit
Requirements, and Special Waste
Processes and Types (Renewal).

ICR numbers: EPA ICR No. 1572.10,
OMB Control No. 2050-0050.

ICR Status: This ICR is scheduled to
expire on March 31, 2011. Under OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at OMB. An Agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s
regulations in title 40 of the CFR, after
appearing in the Federal Register when
approved, are listed in 40 CFR part 9,
are displayed either by publication in
the Federal Register or by other
appropriate means, such as on the
related collection instrument or form, if
applicable. The display of OMB control
numbers in certain EPA regulations is
consolidated in 40 CFR part 9.
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Abstract: This ICR provides a
discussion of all of the information
collection requirements associated with
specific unit standards applicable to
owners and operators of facilities that
treat, store, or dispose of hazardous
wastes as defined by 40 CFR part 261.

It includes a detailed description of the
data items and respondent activities
associated with each requirement and
with each hazardous waste management
unit at a facility. The specific units and
processes included in this ICR are: Tank
systems, Surface impoundments, Waste
piles, Land treatment, Landfills,
Incinerators, Thermal treatment,
Chemical, physical, and biological
treatment, Miscellaneous (subpart X),
Drip pads, Process vents, Equipment
leaks, Containment buildings, Recovery/
recycling.

With each information collection
covered in this ICR, EPA is aiding the
goal of complying with its statutory
mandate under RCRA to develop
standards for hazardous waste
treatment, storage, and disposal
facilities, to protect human health and
the environment. Without the
information collection, the agency
cannot assure that the facilities are
designed and operated properly.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 112 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

Respondents/Affected Entities:
Facilities that treat, store, or dispose of
hazardous wastes and State, Local, or
Tribal governments.

Estimated Number of Respondents:
5,452.

Frequency of Response: On occasion.

Estimated Total Annual Hour Burden:
1,032,373.

Estimated Total Annual Cost:
$43,154,199, which includes
$36,316,003 annualized labor costs and

$6,838,196 annualized capital or
operation & maintenance costs.
Changes in the Estimates: There is an
increase of 405,897 hours in the total
estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens. This increase is due to an
increase in the number of respondents
from 3,326 to 5,452, as well as a change
in accounting methods.
Dated: March 14, 2011.
Richard T. Westlund,
Acting Director, Collection Strategies
Division.
[FR Doc. 2011-6305 Filed 3—16-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OECA-2010-0356; FRL—9281-8]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; NSPS for Asphalt Processing
and Roofing Manufacture (Renewal)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that an Information Collection Request
(ICR) has been forwarded to the Office
of Management and Budget (OMB) for
review and approval. This is a request
to renew an existing approved
collection. The ICR which is abstracted
below describes the nature of the
collection and the estimated burden and
cost.

DATES: Additional comments may be
submitted on or before April 18, 2011.
ADDRESSES: Submit your comments,
referencing docket ID number EPA-HQ-
OECA-2010-0356, to (1) EPA online
using http://www.regulations.gov (our
preferred method), or by email to
docket.oeca@epa.gov, or by mail to: EPA
Docket Center (EPA/DC), Environmental
Protection Agency, Enforcement and
Compliance Docket and Information
Center, mail code 28221T, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; and (2) OMB at:
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Learia A. Williams, Compliance
Assessment and Media Programs
Division, Office of Compliance, Mail
Code 2223A, Environmental Protection

Agency, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; telephone
number: (202) 564—7021 fax number:
(202) 564—0050; e-mail address:
marshall.robert@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On June 2, 2010 (75 FR 30813), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received no
comments. Any additional comments on
this ICR should be submitted to EPA
and OMB within 30 days of this notice.

EPA has established a public docket
for this ICR under docket ID number
EPA-HQ-OECA-2010-0356 which is
available for public viewing online at
http://www.regulations.gov, or in person
viewing at the Enforcement and
Compliance Docket in the EPA Docket
Center (EPA/DC), EPA West, Room
3334, 1301 Constitution Avenue, NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the
Enforcement and Compliance Docket is
(202) 566-1752.

Use EPA’s electronic docket and
comment system at http://
www.regulations.gov, to submit or view
public comments, access the index
listing of the contents of the docket, and
to access those documents in the docket
that are available electronically. Once in
the system, select “docket search,” then
key in the docket ID number identified
above. Please note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at http://www.regulations.gov
as EPA receives them and without
change, unless the comment contains
copyrighted material, Confidential
Business Information (CBI), or other
information whose public disclosure is
restricted by statute. For further
information about the electronic docket,
go to http://www.regulations.gov.

Title: NSPS for Asphalt Processing
and Roofing Manufacture (Renewal).

ICR Numbers: EPA ICR Number
0661.10, OMB Control Number 2060—
0002.

ICR Status: This ICR is scheduled to
expire on April 30, 2011. Under OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at OMB. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
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information unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s
regulations in title 40 of the CFR, after
appearing in the Federal Register when
approved, are listed in 40 CFR part 9,
and displayed either by publication in
the Federal Register or by other
appropriate means, such as on the
related collection instrument or form, if
applicable. The display of OMB control
numbers in certain EPA regulations is
consolidated in 40 CFR part 9.

Abstract: The New Source
Performance Standards (NSPS) for
Asphalt Processing and Roofing
Manufacture (40 CFR part 60, subpart
UU) were proposed on November 18,
1980, and promulgated on May 26,
1981. These standards apply to each
saturator and each asphalt storage
facility at asphalt roofing plants; and to
each asphalt storage tank and each
blowing still at asphalt processing
plants, petroleum refineries, and asphalt
roofing plants. New facilities include
those that commenced construction,
modification, or reconstruction after the
date of proposal. This information will
be used by enforcement agencies to
verify that sources subject to the
standard are meeting the emission
reductions mandated by the Clean Air
Act.

Owners/operators of asphalt
processing and roofing manufacture are
required to submit one-time only
notification of construction/
reconstruction, actual startup, initial
performance test, physical or
operational changes, and demonstration
of a continuous monitoring system.
Records must be maintained of the
occurrence and duration of any startup,
shutdown, or malfunction in the
operation of an affected facility, or any
period during which the monitoring
system is inoperative. These
notifications reports, and records are
essential in determining compliance;
and, in general, are required of all
sources subject to NSPS.

Any owner or operator subject to the
provisions of this part shall maintain a
file of these measurements, and retain
the file for at least two years following
the date of such measurements,
maintenance reports, and records. All
reports are sent to the delegated state or
local authority. In the event that there
is no such delegated authority, the
reports are sent directly to the EPA
regional office. This information is
being collected to assure compliance
with 40 CFR part 60, subpart UU, as
authorized in section 112 and 114(a) of
the Clean Air Act. The required
information consists of emissions data

and other information that have been
determined to be private.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 113 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

Respondents/Affected Entities:
Asphalt processing and roofing
manufacturers.

Estimated Number of Respondents:
144.

Frequency of Response: Initially, and
semiannually.

Estimated Total Annual Hour Burden:
33,912.

Estimated Total Annual Cost:
$8,686,825, which includes $200,000 in
annualized Capital/Startup costs,
$5,040,000 in annualized Operating and
Maintenance (O&M) costs, and
$3,446,825 in annualized labor costs.

Changes in the Estimates: There is no
change in the labor hours or cost to the
respondents in this ICR compared to the
previous ICR. This is due to two
considerations: (1) the regulations have
not changed over the past three years
and are not anticipated to change over
the next three years; and (2) the growth
rate for the respondents is very low,
negative, or non-existent. Therefore, the
labor hours and cost figures in the
previous ICR reflect the current burden
to the respondents and are reiterated in
this ICR.

Dated: March 11, 2011.
John Moses,
Director, Collection Strategies Division.
[FR Doc. 2011-6230 Filed 3—-16-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OECA-2010-0351; FRL-9281-9]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; National Emission Standards
for Hazardous Air Pollutants (NESHAP)
for Paint Stripping and Miscellaneous
Surface Coating Operations at Area
Sources (Renewal)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that an Information Collection Request
(ICR) has been forwarded to the Office
of Management and Budget (OMB) for
review and approval. This is a request
to renew an existing approved
collection. The ICR which is abstracted
below describes the nature of the
collection and the estimated burden and
cost.

DATES: Additional comments may be
submitted on or before April 18, 2011.

ADDRESSES: Submit your comments,
referencing docket ID number EPA-HQ-
OECA-2010-0351, to (1) EPA online
using http://www.regulations.gov (our
preferred method), or by email to
docket.oeca@epa.gov, or by mail to: EPA
Docket Center (EPA/DC), Environmental
Protection Agency, Enforcement and
Compliance Docket and Information
Center, mail code 28221T, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; and (2) OMB at:
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Learia A. Williams, Office of
Compliance, Mail Code 2223A,
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; telephone
number: (202) 564—7021; fax: (202) 564—
0050; e-mail address:
williams.learia@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On June 2, 2010 (75 FR 30813), EPA
sought comments on this ICR pursuant
to 5 CFR 1320.8(d). EPA received no
comments. Any additional comments on
this ICR should be submitted to EPA
and OMB within 30 days of this notice.
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EPA has established a public docket
for this ICR under docket ID number
EPA-HQ-OECA-2010-0351, which is
available for public viewing online at
http://www.regulations.gov, or in person
viewing at the Enforcement and
Compliance Docket in the EPA Docket
Center (EPA/DC), EPA West, Room
3334, 1301 Constitution Avenue, NW.,
Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the
Enforcement and Compliance Docket is
(202) 566-1752.

Use EPA’s electronic docket and
comment system at http://
www.regulations.gov, to submit or view
public comments, access the index
listing of the contents of the docket, and
to access those documents in the docket
that are available electronically. Once in
the system, select “docket search,” then
key in the docket ID number identified
above. Please note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at http://www.regulations.gov,
as EPA receives them and without
change, unless the comment contains
copyrighted material, Confidential
Business Information (CBI), or other
information whose public disclosure is
restricted by statute. For further
information about the electronic docket,
go to www.regulations.gov.

Title: NESHAP for Paint Stripping and
Miscellaneous Surface Coating
Operations at Area Sources (Renewal).

ICR Numbers: EPA ICR Number
2268.03, OMB Control Number 2060—-
0607.

ICR Status: This ICR is scheduled to
expire on April 30, 2011. Under OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at OMB. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s
regulations in title 40 of the CFR, after
appearing in the Federal Register when
approved, are listed in 40 CFR part 9,
and displayed either by publication in
the Federal Register or by other
appropriate means, such as on the
related collection instrument or form, if
applicable. The display of OMB control
numbers in certain EPA regulations is
consolidated in 40 CFR part 9.

Abstract: The affected entities are
subject to the General Provisions of the

NESHAP at 40 CFR part 63, subpart A,
and any changes or additions to the
Provisions specified at 40 CFR part 63,
subpart HHHHHH.

Owners or operators of the affected
facilities must submit a one-time-only
report of any physical or operational
changes, initial performance tests, and
periodic reports and results. Owners or
operators are also required to maintain
records of the occurrence and duration
of any startup, shutdown, or
malfunction in the operation of an
affected facility, or any period during
which the monitoring system is
inoperative. Reports, at a minimum, are
required semiannually.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 3 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements which have subsequently
changed; train personnel to be able to
respond to a collection of information;
search data sources; complete and
review the collection of information;
and transmit or otherwise disclose the
information.

Respondents/Affected Entities:
Owners or operators of paint stripping
and miscellaneous surface coating
operations area sources.

Estimated Number of Respondents:
39,812.

Frequency of Response: Initially,
annually and on-occasion.

Estimated Total Annual Hour Burden:
124,527 hours.

Estimated Total Annual Cost:
$11,423,194, which includes
$11,280,974 in labor costs, no capital/
startup costs, and $142,220 in operation
and maintenance (O&M) costs.

Changes in the Estimates: There is a
net decrease in labor hours and a net
increase in cost to the Respondents in
this ICR compared to the previous ICR.
A decrease in hour burden to
respondents occurs because the burden
estimates for the previous ICR were
based on requirements applicable
during the first three years after
promulgation of the rule. The burden
presented in this ICR is based on
estimates of burden to industry after the

initial three-year period. This ICR uses
the most recent labor rates to estimate

the cost burden to the industry, which
reflect a higher cost per hour.

There is an increase in O&M cost to
the Respondents in this ICR compared
to the previous ICR. The increase is due
to updates in the O&M estimates using
information that applies after the first
three-year period of the regulation.

There is an increase in the total
number of responses in this ICR
compared to the previous ICR. This
increase occurs because the estimate of
total number of responses for the
previous ICR was based on requirements
applicable during the first three years
after promulgation of the final rule.
Additionally, new sources each year
become subject to recordkeeping and
reporting requirements. The estimate of
total number of responses presented in
this ICR is based on burden to industry
after the initial three-year period.

Dated: March 11, 2011.
John Moses,
Director, Collection Strategies Division.
[FR Doc. 2011-6312 Filed 3-16-11; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-R07-SFUND-2011-0285; FRL-9281—
3]

Proposed CERCLA Administrative
“Cost Recovery” Settlement; The
Goldfield Corporation

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice; request for public
comment.

SUMMARY: In accordance with Section
122(i) of the Comprehensive
Environmental Response,
Compensation, and Liability Act, as
amended (“CERCLA”), 42 U.S.C. 9622(i),
notice is hereby given of a proposed
administrative settlement for recovery of
past and projected future response costs
concerning the Newton County Mine
Tailings Superfund Site in Newton
County, Missouri with the following
settling party: The Goldfield
Corporation. The settlement requires the
settling party to pay $76,630, to the
Hazardous Substance Superfund. The
settlement includes a covenant not to
sue the settling party pursuant to
Sections 106 and 107(a) of CERCLA, 42
U.S.C. 9606 and 9607(a). For thirty (30)
days following the date of publication of
this notice, the Agency will receive
written comments relating to the
settlement. The Agency will consider all
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comments received and may modify or
withdraw its consent to the settlement
if comments received disclose facts or
considerations which indicate that the
settlement is inappropriate, improper,
or inadequate. The Agency’s response to
any comments received will be available
for public inspection at: Granby City
Hall, 302 North Main Street, Granby,
Missouri 64844; Neosho Public Library,
201 West Spring Street, Neosho,
Missouri 64850; and Environmental
Protection Agency, Region VII Docket
Room, 901 North Fifth Street, Kansas
City, KS 66101.

DATES: Comments must be submitted on
or before April 18, 2011.

ADDRESSES: The proposed settlement is
available for public inspection at the
Environmental Protection Agency,
Region VII Docket Room, 901 North
Fifth Street, Kansas City, KS 66101. A
copy of the proposed settlement may be
obtained from Kathy Robinson, Regional
Hearing Clerk, Environmental
Protection Agency, Region VII, 901
North Fifth Street, Kansas City, KS
66101, 913-551-7567. Comments
should reference the Newton County
Mine Tailings Superfund Site, Newton
County, Missouri, and EPA Docket No.
CERCLA—-07-2011-0002, and should be
addressed to Kathy Robinson, Regional
Hearing Clerk, Environmental
Protection Agency, Region VII, 901
North Fifth Street, Kansas City, KS
66101.

FOR FURTHER INFORMATION CONTACT: D.
Mark Doolan, Remedial Project
Manager, Superfund Division,
Environmental Protection Agency,
Region VII, 901 North Fifth Street,
Kansas City, KS 66101,
doolan.mark@epa.gov; or at 913-551—
7169.

Dated: March 8, 2011.
Cecilia Tapia,
Director, Superfund Division, Region 7.
[FR Doc. 2011-6226 Filed 3-16—11; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-RCRA-2002-0033; FRL-9281-1]

Public Comment on the Development
of Final Guidance for Evaluating the
Vapor Intrusion to Indoor Air Pathway
From Contaminated Groundwater and
Soils (Subsurface Vapor Intrusion
Guidance)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The Environmental Protection
Agency (“EPA”) is announcing an
opportunity for public comment on the
development of a final guidance
entitled: Evaluating Vapor Intrusion to
Indoor Air Pathway from Contaminated
Groundwater and Soil (Subsurface
Vapor Intrusion Guidance). A draft of
the Subsurface Vapor Intrusion
Guidance was released for public
comment in November 2002. EPA is
planning to issue the final guidance by
November 30, 2012 and is seeking
public comment for consideration
during the development of this
document. EPA also intends to make
another draft of the guidance available
for public comment in the spring of
2012.

DATES: Comments received by May 14,
2011 will be considered in the
development of the final Subsurface
Vapor Intrusion Guidance.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
RCRA-2002-0033, by one of the
following methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: Comments may be sent by
electronic mail (e-mail) to: rcra-
docket@epa.gov, Attention Docket ID
No. EPA-HQ-RCRA-2002-0033.

e Fax: Comments may be faxed to
202-566-9744, Attention Docket ID No.
EPA-HQ-RCRA-2002-0033.

e Mail: U.S. Environmental
Protection Agency; EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Avenue, NW., Washington,
DC 20460, Attention Docket ID No.
EPA-HQ-RCRA-2002-0033. Please
include two copies of your submission.

e Hand Delivery: Deliver two copies
of your submission to Docket ID No.
EPA-HQ-RCRA-2002-0033, EPA/DC,
EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
D.C. 20460. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

e Listening Session: Oral and written
comments will be accepted at an
internet and telephone-accessible public
listening session to be held on April 11,
2011 at EPA’s First Floor Conference
Center in the Potomac Yard South
Building located at: 2777 Crystal Drive,
Arlington, VA 22202. The listening
session will begin at 9:00 a.m. and end
at approximately 5 p.m. Advanced
registration is requested for those
wishing to attend the listening session.
Additional details, including
instructions for registering and

attending via the internet, is under
Listening Session and available at:
http://www.epa.gov/oswer/
vaporintrusion. To participate by
telephone only (and not internet) use 1—
866—299-3188, access code
7036039924+#.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-RCRA-2002—
0033. EPA’s policy is that all
submissions received will be included
in the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the submission includes
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Do not submit
information that you consider to be CBI
or otherwise protected through
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your
comments. If you send an e-mail
directly to EPA without going through
http://www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the submission
that is placed in the public docket and
made available on the Internet. If you
submit an electronic document, EPA
recommends that you include your
name and other contact information in
the body of your submission and with
any disk or CD-ROM you submit. If EPA
cannot read your submission due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the RCRA Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC, 20460. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
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the telephone number for the RCRA
Docket is (202) 566—0270.

FOR FURTHER INFORMATION CONTACT:
Stiven Foster, Policy Analysis &
Regulatory Management Staff, Office of
Program Management, Office of Solid
Waste and Emergency Response, U.S.
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Mail Code
5103T, Washington, DC. 20460;
telephone: (202) 566—1911; fax number;
202-566—1934; e-mail address:
foster.stiven@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

This notice is directed to the public
in general, and may be of interest to a
wide range of stakeholders, including
private citizens, federal, tribal, state and
local governments, environmental
consulting firms, industry
representatives, environmental
organizations and other public interest
groups. Since others may also be
interested, the Agency has not
attempted to describe all the specific
entities that may have interest in this
notice. If you have any questions
regarding the applicability of this action
to a particular entity, consult the EPA
personnel listed under FOR FURTHER
INFORMATIO