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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Docket No. AMS-TM—07-0062; TM—07—-
06IF]

RIN 0581-AC71

National Organic Program (NOP)—

Amendments to the National List of
Allowed and Prohibited Substances
(Processing)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with requests
for comments.

SUMMARY: This Interim final rule
amends the Department of Agriculture’s
(USDA) National List of Allowed and
Prohibited Substances (National List)
regulations to enact 38
recommendations submitted to the
Secretary of Agriculture (Secretary) by
the National Organic Standards Board
(NOSB) during public meetings held
May 6-8, 2002, in Austin, Texas, and
March 27-29, 2007, in Washington, DC.
This action is also being taken to
provide an additional 60 days for the
public to comment on these 38
amendments to the National List.

DATES: Effective Dates: This interim
final rule becomes effective June 21,
2007. All comments received by August
27, 2007 will be considered prior to the
issuance of the final rule.

ADDRESSES: Interested persons may
comment on this interim final rule using
any of the following procedures:

e Mail: Comments may be submitted
by mail to Robert Pooler, Agricultural
Marketing Specialist, National Organic
Program, USDA/AMS/TMP/NOP, 1400
Independence Ave., SW., Room 4008—
So., Ag Stop 0268, Washington, DC
20250.

e Internet: www.regulations.gov.

e Written comments on this interim
final rule should be identified with the
docket number AMS-TM-07-0062.
Commenters should identify the topic
and section number of this interim final
rule to which the comment refers.

e Clearly indicate if you are for or
against the interim final rule or some
portion of it and your reason for it.
Include recommendation changes as
appropriate.

¢ Include a copy of articles or other
references that support your comments.
Only relevant material should be
submitted.

All comments to this interim final
rule, submitted by the above
procedures, will be available for
viewing at: www.regulations.gov.
Comments submitted in response to this
interim final rule will also be available
for viewing in person at USDA-AMS,
Transportation and Marketing, National
Organic Program, Room 4008—South
Building, 1400 Independence Ave., SW.,
Washington, DC, from 9 a.m. to 12 noon
and from 1 p.m. to 4 p.m., Monday
through Friday, (except on official
Federal holidays). Persons wanting to
view comments received in response to
this interim final rule are requested to
make an appointment in advance by
calling (202) 720-3252.

FOR FURTHER INFORMATION CONTACT:
Robert Pooler, Agricultural Marketing
Specialist, National Organic Program,
USDA/AMS/TM/NOP, Room 4008-So.,
Ag Stop 0268, 1400 Independence Ave.,
SW., Washington, DC 20250. Phone:
(202) 720-3252.

SUPPLEMENTARY INFORMATION:

I. Background

The Organic Foods Production Act of
1990 (OFPA), as amended, (7 U.S.C.
6501 et seq.), authorizes the
establishment of the NOP regulations.
On December 21, 2000, the Secretary
established, within the NOP (7 CFR part
205), the National List regulations
§§205.600 through 205.607. This
National List identifies the synthetic
substances that may be used and the
non-synthetic substances that may not
be used in organic production. The
National List also identifies synthetic,
non-synthetic non-agricultural and non-
organic agricultural substances that may
be used in organic handling. The OFPA
and NOP regulations, in § 205.105,
specifically prohibit the use of any
synthetic substance for organic

production and handling unless the
synthetic substance is on the National
List. Section 205.105 also requires that
any non-organic agricultural, non-
synthetic non-agricultural substance
used in organic handling must also be
on the National List.

Until recently, some producers,
handlers and certifying agents have
misinterpreted National List regulations
§ 205.606 to mean that any non-organic
agricultural product which was
determined by an accredited certifying
agent to be not commercially available
in organic form could be used in organic
products, without being individually
listed pursuant to the National List
procedures. In January 2005, the First
Circuit Court of Appeal’s decision in
Harvey v. Johanns found that such an
interpretation is contrary to the plain
meaning of the OFPA and held that 7
CFR 205.606 shall not be interpreted to
create a blanket exemption to the
National List requirements specified in
§§6517 and 6518 of the OFPA (7 U.S.C.
6517-6518). Therefore, consistent with
the district court’s final judgment and
order, dated June 9, 2005, on July 1,
2005, the NOP published a notice
regarding § 205.606 (70 FR 38090), and
on June 7, 2006, published a final rule
(71 FR 32803) revising § 205.606 to
clarify that the section shall be
interpreted to permit the use of a non-
organically produced agricultural
product only when the product has been
listed in § 205.606, and when an
accredited certifying agent has
determined that the organic form of the
agricultural product is not commercially
available. In order to enable an orderly
transition, the district court’s final
judgment and order allowed for
products produced in conformance with
the misinterpretation of § 205.606 to be
produced and sold until June 9, 2007,
after which point no non-conforming
products may enter the stream of
commerce. As a result, since June 9,
2007, any certified products that have
been produced and entered into the
stream of commerce using non-organic
agricultural ingredients that are not
listed in § 205.606 are in non-
compliance with the district court’s
final order and judgment on Harvey v.
Johanns.

Concerning organic products that
contain no more than 5% non-organic
agricultural ingredients that do not
appear on the National List, such
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products that have been produced and
labeled as organic prior to June 9, 2007,
are considered to be in the stream of
commerce. ‘“‘Organic” products that
meet this description may remain in the
marketplace as organically produced
until the existing supply is exhausted.

On May 15, 2007, USDA published a
proposed rule (72 FR 27252) to amend
the National List regulations to enact
recommendations submitted to the
Secretary by the NOSB as a result of
public meetings held on May 6-8, 2002,
in Austin, TX, and March 27-29, 2007,
in Washington, DC. This proposed rule
suggested the addition of 38 non-organic
agricultural ingredients, along with any
restrictive annotations, to the National
List regulations. The 38 ingredients
proposed for addition to the National
List were based on petitions from the
industry, in response to the potential
impact of the district court’s final order
and judgment concerning changes to
§ 205.606 of the NOP regulations.

NOP and NOSB received
approximately 99 petitions to add more
than 600 non-organic agricultural
ingredients and substances to § 205.606
of the National List regulations. After
Program review for adequate petition
information, 79 petitions to add 52
substances to the National List were
forwarded through the petition review
process to the NOSB Materials and
Handling Committees for review and
evaluation against the OFPA criteria and
NOP regulations. Prior to the respective
public NOSB meetings, 52 draft
recommendations from the NOSB
committees were posted on the NOP
Web site for review and public
comment. Of the 52 petitioned
ingredients, the NOSB, for their March
2007 meeting, requested, received, and
reviewed public comments on the
petitioned ingredients and voted to add
38 ingredients to § 205.606 of the
National List.

Under the authority of OFPA and the
NOP regulations, the National List can
be amended by the Secretary based
upon recommendations by the NOSB.

II. Overview of Amendments

The following provides an overview
of the amendments to designated
sections of the National List regulations.

Section 205.606 Nonorganically
Produced Agricultural Products Allowed
as Ingredients in or on Processed
Products Labeled as “Organic”

This interim final rule amends
§ 205.606 of the National List
regulations by adding the following
substances:

Color Ingredients From Agricultural
Products

Annatto extract color (pigment CAS
# 1393—63—1)—water and oil soluble.

Beet juice extract color (pigment CAS
# 7659-95-2).

Beta-Carotene extract color from
carrots (CAS # 1393-63-1).

Black currant juice color (pigment
CAS #’s: 528-58-5, 528-53—0, 643—84—
5, 134-01-0, 1429-30-7, and 134—04—
3).
Black/Purple carrot juice color
(pigment CAS #’s: 528-58-5, 528-53-0,
643—-84—5, 134—01-0, 1429-30-7, and
134-04-3).

Blueberry juice color (pigment CAS
#’s: 528-58-5, 528-53-0, 643—-84-5,
134-01-0, 1429-30-7, and 134-04-3).

Carrot juice color (pigment CAS
# 1393-63-1).

Cherry juice color (pigment CAS #’s:
528-58-5, 528-53-0, 643—-84—5, 134—
01-0, 1429-30-7, and 134-04-3).

Chokeberry—Aronia juice color
(pigment CAS #’s: 528-58-5, 528-53-0,
643-84-5, 134-01-0, 1429-30-7, and
134-04-3).

Elderberry juice color (pigment CAS
#’s: 528-58-5, 528-53-0, 643—84-5,
134-01-0, 1429-30-7, and 134—04-3).

Grape juice color (pigment CAS #’s:
528-58-5, 528—-53-0, 643—84—5, 134—
01-0, 1429-30-7, and 134-04-3).

Grape skin extract color (pigment CAS
#’s: 528-58-5, 528-53-0, 643—84-5,
134-01-0, 1429-30-7, and 134—04-3).

Paprika color—dried powder and
vegetable oil extract (CAS # 68917—78—
2).

Pumpkin juice color (pigment CAS #
127-40-2).

Purple potato juice color (pigment
CAS #’s: 528-58-5, 528-53—0, 643—84—
5, 134-01-0, 1429-30-7, and 134-04—
3).

Red cabbage extract color (pigment
CAS #’s: 528-58-5, 528-53—0, 643—84—
5, 134-01-0, 1429-30-7, and 134-04—
3).

Red radish extract color (pigment CAS
#’s: 528-58-5, 528-53-0, 643-84-5,
134-01-0, 1429-30-7, and 134—04-3).

Saffron extract color (pigment CAS
# 1393-63-1).

Turmeric extract color (CAS # 458—
37-7).

Ingredients or Processing Aids From
Agricultural Products

Casings, from processed intestines (no
CAS #).

Celery powder (No CAS #).

Chia (Salvia hispanica L.) (no CAS #).

Dillweed oil (CAS # 8006—75-5).

Fish oil (Fatty acid CAS #’s: 10417—
94—4, and 25167—62-8).

Fructooligosaccharides (CAS
# 308066—66—2).

Galangal, frozen (no CAS #).

Gelatin (CAS # 9000-70-8).

Hops (Humulus lupulus) (no CAS #).

Inulin, oligofructose enriched (CAS #
9005—80-5).

Konjac flour (CAS # 37220-17-0).

Lemongrass, frozen (no CAS #).

Orange shellac, unbleached (CAS #
9000-59-3).

Pepper, chipotle chile (no CAS #).

Rice starch, unmodified (CAS #
977000—08-0)—for use in organic
handling until [two years from date of
publication].

Sweet potato starch, for bean thread
production only (no CAS #).

Turkish bay leaves (no CAS #).

Wakame seaweed (Undaria
pinnatifida) (no CAS #).

Whey protein concentrate (no CAS #).

II1. Related Documents—Federal
Register Notices

Two notices and one proposed rule
(72 FR 27252) were published regarding
the meetings of the NOSB and its
deliberations on recommendations and
substances petitioned for amending the
National List. Substances and
recommendations included in this
interim final rule were announced for
NOSB deliberation in the following
Federal Register Notices: (1) 67 FR
19375, April 19, 2002, (Gelatin, Konjac
flour, Orange shellac); (2) 72 FR 10971,
March 12, 2007, (Casings, Celery
powder, Chia (Salvia hispanica L.),
Colors—from agricultural products:
Annatto extract; Beet juice; Beta-
carotene extract; Purple carrot juice;
Black currant juice; Blueberry juice;
Carrot juice; Cherry juice; Chokeberry/
Aronia juice; Elderberry juice; Grape
juice; Grape skin extract; Paprika;
Pumpkin juice; Purple potato juice; Red
cabbage extract; Red radish extract;
Saffron; Turmeric; Dillweed oil, Fish
oil, Fructooligosaccharides, Galangal—
frozen, Hops, Inulin—oligofructose
enriched, Lemongrass—frozen,
Pepper—chipotle chile, Rice starch,
Sweet potato starch, Turkish bay leaves,
Wakame seaweed (Undaria pinnatifida),
and Whey protein concentrate).

IV. Statutory and Regulatory Authority

The OFPA, as amended (7 U.S.C. 6501
et seq.), authorizes the Secretary to
make amendments to the National List
based on recommendations by the
NOSB. Sections 6518(k)(2) and 6518(n)
of OFPA authorize the NOSB to
recommend changes to the National List
for submission to the Secretary and
establish a petition process by which
persons may petition the NOSB for the
purpose of having substances evaluated
for inclusion on or deletion from the
National List. The National List petition
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process is implemented under § 205.607
of the NOP regulations. The current
petition process (72 FR 2167 January 18,
2007) can be accessed through the NOP
Web site at http://www.ams.usda.gov/
nop.

A. Executive Order 12866

This action has been determined not
significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget.

B. Executive Order 12988

Executive Order 12988 instructs each
executive agency to adhere to certain
requirements in the development of new
and revised regulations in order to avoid
unduly burdening the court system.
This interim final rule is not intended
to have a retroactive effect.

States and local jurisdictions are
preempted under the OFPA from
creating programs of accreditation for
private persons or State officials who
want to become certifying agents of
organic farms or handling operations. A
governing State official would have to
apply to USDA to be accredited as a
certifying agent, as described in
§6514(b) of the OFPA (7 U.S.C.
6514(b)). States are also preempted
under §§ 6503 through 6507 of the
OFPA (7 U.S.C. 6503 through 6507)
from creating certification programs to
certify organic farms or handling
operations unless the State programs
have been submitted to, and approved
by, the Secretary as meeting the
requirements of the OFPA.

Pursuant to §6507(b)(2) of the OFPA
(7 U.S.C. 6507(b)(2)), a State organic
certification program may contain
additional requirements for the
production and handling of organically
produced agricultural products that are
produced in the State and for the
certification of organic farm and
handling operations located within the
State under certain circumstances. Such
additional requirements must: (a)
Further the purposes of the OFPA, (b)
not be inconsistent with the OFPA, (c)
not be discriminatory toward
agricultural commodities organically
produced in other States, and (d) not be
effective until approved by the
Secretary.

Pursuant to § 6519(f) of the OFPA (7
U.S.C. 6519(f)), this interim final rule
would not alter the authority of the
Secretary under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.),
the Poultry Products Inspections Act (21
U.S.C. 451 et seq.), or the Egg Products
Inspection Act (21 U.S.C. 1031 et seq.),
concerning meat, poultry, and egg
products, nor any of the authorities of

the Secretary of Health and Human
Services under the Federal Food, Drug
and Cosmetic Act (21 U.S.C. 301 et
seq.), nor the authority of the
Administrator of the Environmental
Protection Agency (EPA) under the
Federal Insecticide, Fungicide and
Rodenticide Act (7 U.S.C. 136 et seq.).

Section 6520 of the OFPA (7 U.S.C.
6520) provides for the Secretary to
establish an expedited administrative
appeals procedure under which persons
may appeal an action of the Secretary,
the applicable governing State official,
or a certifying agent under this title that
adversely affects such person or is
inconsistent with the organic
certification program established under
this title. The OFPA also provides that
the U.S. District Court for the district in
which a person is located has
jurisdiction to review the Secretary’s
decision.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) requires agencies
to consider the economic impact of each
rule on small entities and evaluate
alternatives that would accomplish the
objectives of the rule without unduly
burdening small entities or erecting
barriers that would restrict their ability
to compete in the market. The purpose
is to fit regulatory actions to the scale of
businesses subject to the action. Section
605 of the RFA allows an agency to
certify a rule, in lieu of preparing an
analysis, if the rulemaking is not
expected to have a significant economic
impact on a substantial number of small
entities.

Pursuant to the requirements set forth
in the RFA, the Agricultural Marketing
Service (AMS) performed an economic
impact analysis on small entities in the
final rule published in the Federal
Register on December 21, 2000 (65 FR
80548). The AMS has also considered
the economic impact of this action on
small entities. The impact on entities
affected by this interim final rule would
not be significant. The effect of this
interim final rule would be to allow the
use of additional substances in
agricultural production and handling.
This action would modify the
regulations to provide both large and
small entities with more tools to use in
day-to-day operations. The AMS
concludes that the economic impact of
this addition of allowed substances, if
any, would be minimal and entirely
beneficial to both large and small
agricultural service firms. Accordingly,
AMS certifies that this interim final rule
will not have a significant economic
impact on a substantial number of small
entities. AMS invites comments on the

economic impact on small entities of
this interim final rule.

Small agricultural service firms,
which include producers, handlers, and
accredited certifying agents, have been
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $6,500,000 and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
This interim final rule would have an
impact on a substantial number of small
entities.

Based upon USDA'’s Economic
Research Service and AMS data
compiled from 2001 to 2005, the U.S.
organic industry at the end of 2005
included nearly 8,500 certified organic
crop and livestock operations, plus
more than 2,900 handling operations.
Organic crop and livestock operations
reported certified acreage totaling more
than 4.05 million acres of organic farm
production. Total number of organic
crop and livestock operations increased
by more than 18 percent from 2001 to
2005, while total certified acreage more
than doubled during this time period.
AMS estimates that these trends
continued through 2006 and will be
higher in 2007.

U.S. sales of organic food and
beverages have grown from $1 billion in
1990 to nearly $17 billion in 2006.
Organic food sales are projected to reach
$23.8 billion for 2010. The organic
industry is viewed as the fastest growing
sector of agriculture, currently
representing nearly 3 percent of overall
food and beverage sales. Since 1990,
organic retail sales have historically
demonstrated a growth rate between 20
to 24 percent each year including a 22
percent increase in 2006.

In addition, USDA has accredited 99
certifying agents who have applied to
USDA to be accredited in order to
provide certification services to
producers and handlers. A complete list
of names and addresses of accredited
certifying agents may be found on the
NOP Web site, at http://
www.ams.usda.gov/nop. AMS believes
that most of these entities would be
considered small entities under the
criteria established by the SBA.

D. Paperwork Reduction Act

Under the OFPA, no additional
collection or recordkeeping
requirements are imposed on the public
by this interim final rule. Accordingly,
OMB clearance is not required by
section 350(h) of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501,
et seq., or OMB’s implementing
regulation at 5 CFR part 1320.
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AMS is committed to compliance
with the Government Paperwork
Elimination Act (GPEA), which requires
Government agencies in general to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

E. Received Comments on Proposed
Rule AMS-TM-07-0062

AMS received approximately 1,250
comments on proposed rule AMS-TM—
07-0062. Comments were received from
organic producers and handlers,
accredited certifying agents, consumers,
retailers, food service establishments
and public interest groups. In general,
comments were opposed to the
abbreviated comment period for
proposed rule AMS-TM—07-0062 and
requested an extended comment period.
There were comments that supported
the addition of all 38 non-organic
agricultural ingredients to the National
List; while other comments opposed the
addition of all non-organic agricultural
ingredients to § 205.606 of the National
List.

Many comments either supported or
opposed the specific National List
amendments of the following non-
organic agricultural ingredients: Casings
from processed intestines; gelatin;
colors from agricultural products;
konjac flour; hops; lemongrass; Turkish
bay leaves; turmeric; and whey protein
concentrate. Some comments addressed
the inclusion of CAS numbers or the use
of scientific names to identify the non-
organic ingredients.

Though a significant number of
comments were received, very few
comments submitted were from
processors or handlers. Comments from
this segment of the industry would be
helpful in developing a final rule. A
number of comments expressed concern
regarding the information and criteria
used for determining the fragility of the
organic ingredient supply or organic
availability of the proposed 38 non-
organic agricultural ingredients.

As a result of the district court’s final
order and judgment in Harvey v.
Johanns and requests for an extension of
the public comment period on AMS—
TM-07-0062, AMS is issuing this
interim final rule to (1) Permit the use
of the 38 ingredients during the
extended comment and final rulemaking
periods to minimize the impact to the
organic industry and (2) extend the
comment period (60 days) to receive
additional comments regarding the
addition of the 38 non-organic
agricultural ingredients to § 205.606.

F. Effective Date

Effective June 9, 2007, these 38
substances were prohibited for use in
processed products labeled as
“organic.” Continued loss of the use of
these products would disrupt the trade
of food products currently being labeled
as “‘organic”. Therefore, the continued
use of these products as ingredients in
foods labeled as “‘organic” is necessary
to prevent possible significant business
disruption for organic producers and
handlers. Accordingly, pursuant to 5
U.S.C. 553, it is found, and determined,
upon good cause, that it is
impracticable, unnecessary, and
contrary to the public interest to give
further notice prior to putting this rule
into effect, and that good cause exists
for not postponing the effective date of
this interim final rule until 30 days after
publication in the Federal Register.

List of Subjects in 7 CFR Part 205

Administrative practice and
procedure, Agriculture, Animals,
Archives and records, Imports, Labeling,
Organically produced products, Plants,
Reporting and recordkeeping
requirements, Seals and insignia, Soil
conservation.

m For the reasons set forth in the
preamble, 7 CFR part 205, subpart G is
amended as follows:

PART 205—NATIONAL ORGANIC
PROGRAM

m 1. The authority citation for 7 CFR
part 205 continues to read as follows:

Authority: 7 U.S.C. 6501-6522.

m 2. Section 205.606 is revised to read
as follows:

§205.606 Nonorganically produced
agricultural products allowed as ingredients
in or on processed products labeled as
“organic.”

Only the following nonorganically
produced agricultural products may be
used as ingredients in or on processed
products labeled as “organic,” only in
accordance with any restrictions
specified in this section, and only when
the product is not commercially
available in organic form.

(a) Casings, from processed intestines.

(b) Celery powder.

(c) Chia (Salvia hispanica L.).

(d) Colors derived from agricultural
products.

(1) Annatto extract color (pigment
CAS # 1393-63—1)—water and oil
soluble.

(2) Beet juice extract color (pigment
CAS # 7659-95-2).

(3) Beta-carotene extract color,
derived from carrots (CAS # 1393—63—
1).

(4) Black currant juice color (pigment
CAS #’s: 528-58-5, 528—-53-0, 643—84—
5, 134—01-0, 1429-30-7, and 134—04—

(5) Black/Purple carrot juice color
(pigment CAS #’s: 528-58-5, 528-53-0,
643-84-5, 134-01-0, 1429-30-7, and
134-04-3).

(6) Blueberry juice color (pigment
CAS #’s: 528-58-5, 528—-53-0, 643—84—
5, 134—01-0, 1429-30-7, and 134—04—
3).

(7) Carrot juice color (pigment CAS #
1393-63-1).

(8) Cherry juice color (pigment CAS
#’s: 528-58-5, 528-53-0, 643—-84-5,
134-01-0, 1429-30-7, and 134-04-3).

(9) Chokeberry—Aronia juice color
(pigment CAS #’s: 528-58-5, 528-53-0,
643-84-5, 134-01-0, 1429-30-7, and
134-04-3).

(10) Elderberry juice color (pigment
CAS #’s: 528-58-5, 528—-53-0, 643—84—
5, 134—01-0, 1429-30-7, and 134—04—
3).

(11) Grape juice color (pigment CAS
#’s: 528—-58-5, 528—-53—0, 643—84-5,
134-01-0, 1429-30-7, and 134-04-3).

(12) Grape skin extract color (pigment
CAS #’s: 528-58-5, 528—53-0, 643—84—
5, 134-01-0, 1429-30-7, and 134—-04—
3).

(13) Paprika color (CAS # 68917-78—
2)—dried, and oil extracted.

(14) Pumpkin juice color (pigment
CAS # 127-40-2).

(15) Purple potato juice (pigment CAS
#’s: 528-58-5, 528-53—0, 643—-84-5,
134-01-0, 1429-30-7, and 134—-04-3).

(16) Red cabbage extract color
(pigment CAS #’s: 528-58-5, 528-53-0,
643-84-5, 134-01-0, 1429-30-7, and
134-04-3).

(17) Red radish extract color (pigment
CAS #’s: 528-58-5, 528—-53-0, 643—84—
5, 134-01-0, 1429-30-7, and 134—-04—
3).

(18) Saffron extract color (pigment
CAS # 1393-63-1).

(19) Turmeric extract color (CAS #
458-37-7).

(e) Dillweed oil (CAS # 8006—75-5).

(f) Fish oil (Fatty acid CAS #’s:
10417-94—4, and 25167—-62—8)—
stabilized with organic ingredients or
only with ingredients on the National
List, §§205.605 and 205.606.

(g) Fructooligosaccharides (CAS #
308066—66-2).

(h) Galangal, frozen.

(i) Gelatin (CAS # 9000-70-8).

(j) Gums—water extracted only
(Arabic; Guar; Locust bean; and Carob
bean).

(k) Hops (Humulus luplus).

(1) Inulin-oligofructose enriched (CAS
# 9005-80-5).

(m) Kelp—for use only as a thickener
and dietary supplement.
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(n) Konjac flour (CAS # 37220-17-0).
(o) Lecithin—unbleached.

(p) Lemongrass—frozen.

(q) Orange shellac-unbleached (CAS #

(2) Rice starch, unmodified (CAS #
977000—08-0)—for use in organic
handling until June 21, 2009.

(3) Sweet potato starch—for bean
thread production only.

(u) Turkish bay leaves.

(v) Wakame seaweed (Undaria
pinnatifida).

(w) Whey protein concentrate.

Dated: June 22, 2007.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 07—3142 Filed 6-22-07; 3:00 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 948
[Docket No. AMS—FV-06—-0180; FV06—948—
610 Review]

Irish Potatoes Grown in Colorado;
Section 610 Review

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Confirmation of regulations.

SUMMARY: This action summarizes the
results under the criteria contained in
section 610 of the Regulatory Flexibility
Act (RFA), of an Agricultural Marketing
Service (AMS) review of Marketing
Order No. 948, regulating the handling
of Irish potatoes grown in Colorado
(order). AMS has determined that the
order should be continued.

ADDRESSES: Interested persons may
obtain a copy of the review. Requests for
copies should be sent to the Docket
Clerk, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720-8938;
e-mail: moab.docketclerk@usda.gov or
Internet: http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson or Gary D. Olson,
Northwest Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, Portland, Oregon 97204;
Telephone: (503) 326—2724; Fax: (503)
326—7440; or e-mail:

Teresa.Hutchinson@usda.gov or
GaryD.Olson@usda.gov.

SUPPLEMENTARY INFORMATION: Marketing
Order No. 948, as amended (7 CFR part
948), regulates the handling of Irish
potatoes grown in Colorado, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The State of Colorado is divided into
three areas for marketing order
purposes. Currently, only Area No. 2
and Area No. 3 are active.

Area No. 1, commonly known as the
Western Slope, includes and consists of
the counties of Routt, Eagle, Pitkin,
Gunnison, Hinsdale, La Plata, in the
State of Colorado, and all counties in
said State west of the aforesaid counties.

Area No. 2, commonly known as the
San Luis Valley, includes and consists
of the counties of Chaffee, Saguache,
Huerfano, Las Animas, Mineral,
Archuleta, Rio Grande, Conejos,
Costilla, and Alamosa in the State of
Colorado.

Area No. 3, commonly known as
Northern Colorado, includes and
consists of all the remaining counties in
the State of Colorado which are not
included in Area No. 1 or Area No. 2.

The order establishes administrative
committees for each of these areas (area
comimittees).

The Area No. 2 administrative
committee is comprised of 14 members
and their respective alternates. Nine
members represent producers and five
members represent handlers. Two
producers are from Rio Grande County,
two producers are from either Saguache
County or Chaffee County, one producer
is from Conejos County, two producers
are from Alamosa County, one producer
represents all other counties in Area No.
2, and one producer represents certified
seed producers in Area No. 2. Two
handlers represent bulk handlers in
Area No. 2 and three handlers represent
handlers in Area No. 2 other than bulk
handlers.

The Area No. 3 administrative
committee is comprised of five members
and their respective alternates. Three
producers and two handlers represent
producers and handlers from any
county in Area No. 3.

With regulations in Area No. 1
suspended, there is currently no need
for an Area No. 1 administrative
committee.

The order also establishes the
Colorado Potato Committee (CPC) which
is comprised of six members and
alternates selected by the Department of
Agriculture (USDA). Three members

and three alternates are selected from
nominations of Area No. 2 committee
members or alternates, and three
members and three alternates are
selected from nominations of Area No.
3 committee members or alternates.

Currently, there are approximately
175 producers and 95 handlers of
Colorado potatoes in both of the active
areas. The majority of producers and
handlers may be classified as small
entities. The regulations implemented
under the order are applied uniformly
and designed to benefit all entities,
regardless of size.

AMS published in the Federal
Register on February 18, 1999 (64 FR
8014), a plan to review certain
regulations, including Marketing Order
No. 948, under criteria contained in
section 610 of the RFA (5 U.S.C. 601—
612). Updated plans were published in
the Federal Register on January 4, 2002
(67 FR 525), August 14, 2003 (68 FR
48574), and again on March 24, 2006 (71
FR 14827). Accordingly, AMS published
a notice of review and request for
written comments on the Colorado
potato marketing order in the February
21, 2006, issue of the Federal Register
(71 FR 8810). The deadline for
comments ended April 24, 2006. Two
comments were received in support of
the order, and are discussed later in this
document.

The review was undertaken to
determine whether the Colorado potato
marketing order should be continued
without being changed, amended, or
rescinded to minimize the impacts on
small entities. In conducting this
review, AMS considered the following
factors: (1) The continued need for the
order; (2) the nature of complaints or
comments received from the public
concerning the order; (3) the complexity
of the order; (4) the extent to which the
order overlaps, duplicates, or conflicts
with other Federal rules, and, to the
extent feasible, with State and local
governmental rules; and (5) the length of
time since the order has been evaluated
or the degree to which technology,
economic conditions, or other factors
have changed in the area affected by the
order.

The order authorizes grade, size,
quality, maturity, pack, and container
regulations as well as inspection
requirements. The grade, size, quality,
maturity, and inspection regulations are
also applied to imported potatoes under
section 608e of the Act. The order also
authorizes the area committees to
establish projects including marketing
research and development projects,
designed to assist, improve, or promote
the marketing, distribution, and
consumption of potatoes.
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These order requirements have helped
ensure that only quality product reaches
the consumer. Quality requirements
have helped increase and maintain
demand for Colorado potatoes over the
years. The compilation and
dissemination of statistical information
has helped producers and handlers
make production and marketing
decisions. Funds to administer the order
are obtained from handler assessments.

Regarding complaints or comments
received from the public concerning the
order, USDA received two comments,
one each from the Area No. 2 and Area
No. 3 Committees. Both comments were
in favor of the continuation of the order
and addressed each of the five factors
under consideration by AMS.

Marketing order issues and programs
are discussed at public meetings, and all
interested persons are allowed to
express their views. All comments are
considered in the decision making
process by the area committees and the
USDA before any program changes are
implemented.

In considering the order’s complexity,
AMS has determined that the order is
not unduly complex.

During the review, the order was also
checked for duplication and overlap
with other regulations. AMS did not
identify any relevant Federal rules, or
State and local regulations that
duplicate, overlap, or conflict with the
marketing order for Colorado potatoes.
There is a Colorado State marketing
order for potatoes authorized to conduct
programs similar to those under the
Federal order. However, the State
program cooperates with the Federal
order to ensure that their efforts are not
duplicative. For instance, the State
order currently conducts production
and marketing research and market
promotion, which are authorized—but
not being conducted—under the Federal
order.

The order was established in August
1941. During the 65 years the order has
been effective, AMS and the Colorado
potato industry have continuously
monitored marketing operations.
Changes in regulations have been
implemented to reflect current industry
operating practices, and to solve
marketing problems as they occur. The
goal of periodic evaluations is to assure
that the order and the regulations
implemented under it fit the needs of
the industry and are consistent with the
Act.

The CPC and both area committees
meet several times a year to discuss the
order and the various regulations issued
thereunder, and to determine if, or
what, changes may be necessary to
reflect current industry practices. As a

result, regulatory changes have been
made numerous times over the years to
address industry operation changes and
to improve program administration. In
addition, in 1960, the area committees
made several recommendations to
improve quality regulations and
program operations through formal
amendment of the order. An
amendment hearing was subsequently
held in Denver, Colorado, on February
1-2, 1960, to receive evidence regarding
the recommendations. As a result, a
referendum was held June 20-28, 1960,
to determine producer support for the
proposed amendments. The proposed
amendments were favored by a majority
of the producers voting in the
referendum.

Based on the potential benefits of the
order to producers, handlers, and
consumers, AMS has determined that
the Colorado potato marketing order
should be continued. The order was
established to help the Colorado potato
industry work with USDA to solve
marketing problems. The order
regulations on grade, size, quality,
maturity, pack, container, and
marketing research and development
activities continue to be beneficial to
producers, handlers, and consumers.
AMS will continue to work with the
Colorado potato industry in maintaining
an effective marketing order program.

Dated: June 21, 2007.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E7-12396 Filed 6—26—07; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1209

[Docket No. : AMS-FV-07-0019; FV-06-704
FR]

Mushroom Promotion, Research, and
Consumer Information Order;
Reallocation of Mushroom Council
Membership

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule that reapportioned the
membership of the Mushroom Council
(Council) to reflect shifts in United
States mushroom production. The final
rule continues in effect the realignment
of the Mushroom Promotion, Research,

and Consumer Information Order’s
(Order) four United States geographic
regions, and reallocates Council member
representation in two of the four United
States geographic regions (Regions 1 and
4). The Council, which administers the
Order, proposed the amendments in
conformance with Order requirements
to review—at least every 5 years and not
more than every three years—the
geographic distribution of United States
mushroom production volume and
import volume. These changes to the
Council are effective for the Secretary of
Agriculture’s 2008 appointments.
DATES: Effective Date: July 27, 2007.

FOR FURTHER INFORMATION CONTACT:
Daniel Manzoni, Marketing Specialist,
or Sonia N. Jimenez, Chief, Research
and Promotion Branch, Fruit and
Vegetable Programs, AMS, USDA, Stop
0244-Room 0634-S, 1400 Independence
Avenue, SW., Washington, DC 20250—
0244; telephone (202) 720—9915 or (888)
720-9917 (toll free); fax: (202) 205—
2800; or e-mail:
daniel.manzoni@usda.gov or
sonia.jimenez@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under the Mushroom
Promotion, Research, and Consumer
Information Order [7 CFR part 1209].
The Order is authorized under the
Mushroom Promotion, Research, and
Consumer Information Act of 1990 (Act)
[7 U.S.C. 6101-6112].

Executive Order 12866

The Office of Management and Budget
has waived the review process required
by Executive Order 12866 for this
action.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The rule is not intended to have
a retroactive effect and will not affect or
preempt any other State or Federal law
authorizing promotion or research
relating to an agricultural commodity.

The Act provides that any person
subject to the Order may file a written
petition with the Department of
Agriculture (Department) if they believe
that the Order, any provision of the
Order, or any obligation imposed in
connection with the Order, is not
established in accordance with law. In
any petition, the person may request a
modification of the Order or an
exemption from the Order. The
petitioner is afforded the opportunity
for a hearing on the petition. After a
hearing, the Department would rule on
the petition. The Act provides that the
district court of the United States in any
district in which the petitioner resides



Federal Register/Vol. 72, No. 123/ Wednesday, June 27, 2007 /Rules and Regulations

35143

or conducts business shall have the
jurisdiction to review the Department’s
ruling on the petition, provided a
complaint is filed not later than 20 days
after the date of the entry of the ruling.

Final Regulatory Flexibility Analysis
and Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) [5 U.S.C. 601 et
seq.]l, the Agricultural Marketing Service
(AMS) has examined the economic
impact of this rule on small entities. The
purpose of the RFA is to fit regulatory
actions to the scale of businesses subject
to such action so that small businesses
will not be unduly or disproportionately
burdened.

The Small Business Administration
defines, in 13 CFR part 121, small
agricultural producers as those having
annual receipts of no more than
$750,000 and small agricultural service
firms (importers) as having receipts of
no more than $6,500,000. There are 97
producers and 18 importers subject to
the Order, and thus, eligible to serve on
the Council. The majority of these
producers and importers are considered
small entities as defined by the Small
Business Administration. Producers and
importers of 500,000 pounds or less of
mushrooms for the fresh market are
exempt from the Order.

The Order provides for the
establishment of a Council consisting of
at least four members and not more than
nine members. For the purpose of
nominating and appointing producers to
the Council, the United States is divided
into four geographic regions (Regions 1,
2, 3, and 4) with Council member
representation allocated for each region
based on the geographic distribution of
mushroom production. For importers
(referred to as Region 5), one Council
member seat is allocated when imports,
on average, exceed 35,000,000 pounds
of mushrooms annually. The Order also
specifies that the Council will review—
at least every five years and not more
than every three years—the geographic
distribution of United States mushroom
production volume and import volume,
and recommend changes accordingly.

At its June 2006 meeting, the Council
reviewed mushroom production volume
in the United States and import volume
for the July 1, 2002, through June 30,
2005, yearly periods. Based on the data,
the Council reviewed and discussed
reapportionment proposals. After
considerable discussion, the Council
approved a reapportionment proposal
for recommendation to the Department.
The Council recommended
reapportionment of the Order’s four
United States geographic regions, and
the reallocation of Council member

representation in two of the four United
States regions (Regions 1 and 4) to
reflect shifts in United States mushroom
production.

This rule adopts the interim final rule
that realigns the four United States
geographic regions, and reallocates
Council member representation in two
of the four United States geographic
regions as follows: Region 1—the States
of Colorado, Oklahoma, Wyoming,
Washington, Oregon, Florida, Illinois,
Tennessee, Texas and Utah; Region 2—
the State of Pennsylvania; Region 3—the
State of California; and Region 4—all
other States including the District of
Columbia and the Commonwealth of
Puerto Rico. Also, the number of
Council member representation is
reallocated as follows: from one member
to three members for Region 1 and from
two members to zero members for
Region 4. Representation for Region 2,
Region 3, and importers remains
unchanged at three members, two
members, and one member respectively.

The overall impact is favorable for
producers and importers because the
producers and importers will have more
equitable representation on the Council
based on United States mushroom
production volume and import volume.

In accordance with the Office of
Management and Budget (OMB)
regulation [5 CFR Part 1320] which
implements the Paperwork Reduction
Act of 1995 (PRA) [44 U.S.C. Chapter
35], the information collection
requirements under the PRA, there are
no new requirements contained in this
rule. The information collection
requirements have been previously
approved by the Office of Management
and Budget (OMB) under OMB control
number 0581-0093. This rule does not
result in a change to the information
collection and recordkeeping
requirements previously approved. In
terms of alternatives to this rule, this
action reflects the volume thresholds
and procedures that have been
established previously under the
provisions of the Order for reallocation
of Council membership.

There are no Federal rules that
duplicate, overlap, or conflict with this
rule.

Background

The Order is authorized under the
Mushroom Promotion, Research, and
Consumer Information Act of 1990 [7
U.S.C. 6101-6112], and is administered
by the Council. Under the Order, the
Council administers a nationally
coordinated program of research,
development, and information designed
to strengthen the fresh mushroom’s
position in the market place and to

establish, maintain, and expand markets
for fresh mushrooms. The program is
financed by an assessment of $0.0043
cents per pound on any person who
produces or imports over 500,000
pounds of mushrooms for the fresh
market annually. Under the Order,
handlers collect and remit producer
assessments to the Council, and
assessments paid by importers are
collected and remitted by the United
States Customs Service.

The Order provides for the
establishment of a Council consisting of
at least four members and not more than
nine members. For the purpose of
nominating and appointing producers to
the Council, the United States is divided
into four geographic regions (Regions 1,
2, 3, and 4) with Council member
representation allocated for each region
based on the geographic distribution of
mushroom production. For importers
(referred to as Region 5), one Council
member seat is allocated when imports,
on average, exceed 35,000,000 pounds
of mushrooms annually.

Section 1209.30(d) of the Order
provides that at least every five years
and not more than every three years, the
Council shall review changes in the
geographic distribution of mushroom
production volume throughout the
United States and import volume, using
the average annual mushroom
production and imports over the
preceding four years. Based on the
review, the Council is required to
recommend reapportionment of the
regions or modification of the number of
members from such regions, or both, to
reflect shifts in the geographic
distribution of mushroom production
volume and importer representation.

The Order provides that each
producer region that produces, on
average, at least 35 million pounds of
mushrooms annually is entitled to one
member. Further, each producer region
is entitled to an additional member for
each 50 million pounds of annual
production, on average, in excess of the
initial 35 million pounds required to
qualify for representation, until the nine
seats on the Council are filled. For
purposes of this rule and as provided
under the Order, “on average” reflects a
rolling average of production or imports
during the last three fiscal years.

Under the current Order, regions and
Council member representation for each
region are the following: Region 1:
Colorado, Connecticut, Illinois, Indiana,
Iowa, Kansas, Kentucky, Maine,
Massachusetts, Michigan, Minnesota,
Missouri, Montana, Nebraska, New
York, New Hampshire, North Dakota,
Ohio, Rhode Island, South Dakota,
Vermont, Wisconsin, and Wyoming—1
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producer member; Region 2: Delaware,
Maryland, New Jersey, Pennsylvania,
the District of Columbia, West Virginia,
and Virginia—3 producer members;
Region 3: Alaska, Arizona, California,
Hawaii, Idaho, Nevada, Oregon, Utah,
and Washington—2 producer members;
Region 4: Alabama, Arkansas, Florida,
Georgia, Louisiana, Mississippi, New
Mexico, North Carolina, Oklahoma, the
Commonwealth of Puerto Rico, South
Carolina, Tennessee, and Texas—2
producer members; and Region 5:
importers; 1 member. Based on data for
July 1, 2002, through June 30, 2005,
there are about 725 million pounds of
mushrooms assessed on average
annually under the Order. Currently, the
Order’s Regions 1, 2, 3, 4, and 5
represent 32 million pounds, 382
million pounds, 133 million pounds,
113 million pounds, and 65 million
pounds, respectively. Since Region 1
represents 32 million pounds of
mushroom production, the region no
longer qualifies for member
representation because production
within the region falls below the 35
million pounds Order requirement.

Based on data for the July 1, 2002,
through June 30, 2005, the Order is
revised to reapportion membership of
the Council to reflect shifts in the
geographic distribution of mushroom
production. The annual average
production of mushrooms for the
Order’s Regions 1, 2, 3, 4, and 5 as
adopted in this rule will be 168 million
pounds, 382 million pounds, 109
million pounds, 0 million pounds, and
65 million pounds. As adopted in this
rule, Regions 1, 2, and 3 will be
comprised of states with mushroom
production, and Region 4 will be
comprised of all other states with no
mushroom production.

Based on a review of United States
mushroom production volume and
import volume, this rule adopts
amendments to change the four United
States geographic regions as follows:
Region 1—the States of Colorado,
Oklahoma, Wyoming, Washington,
Oregon, Florida, Illinois, Tennessee,
Texas and Utah; Region 2—the State of
Pennsylvania; Region 3—the State of
California; and Region 4—all other
States including the District of
Columbia and the Commonwealth of
Puerto Rico. Also, the amendments
changes the number of Council member
representatives from one member to
three members for Region 1 and from
two members to zero members for
Region 4. Representation for Region 2,
Region 3, and importers remain
unchanged at three members, two
members, and one member,
respectively. The amendments, which

represent shifts in mushroom
production volume, provides more
equitable producer and importer
representation on the Council based on
U. S. mushroom production volumes
and import volumes.

Nominations and appointments to the
Council are conducted pursuant to
§§1209.30 and 1209.230. Nominations
for Council positions for terms of office
that begin January 1, 2008 will be based
on the amendments contained in this
rule.

An interim final rule that
reapportions the four United States
geographic regions, and reallocates
Council member representation under
the Order was published in the Federal
Register on March 19, 2007 [72 FR
12701]. The interim final rule provided
for a 30-day comment period, which
ended on April 18, 2007. One comment
was received from the Council
supporting the change.

After consideration of all relevant
material presented, including the
Board’s recommendation and other
information, the interim final rule as
published in the Federal Register (72
FR 12701, March 19, 2007) is adopted,
as a final rule, without change.

List of Subjects in 7 CFR Part 1209

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements,
Mushroom promotion, Reporting and
recording, Requirements.

m For the reasons set forth in the
preamble, 7 CFR part 1209 is amended
as follows:

PART 1209—MUSHROOM
PROMOTION, RESEARCH, AND
CONSUMER INFORMATION ORDER

m 1. The authority citation for 7 CFR
part 1209 continues to read as follows:

Authority: 7 U.S.C. 6101-6112.

m Accordingly, the interim final rule
amending 7 CFR part 1209, which was
published in the March 19, 2007,
Federal Register at 72 FR 12701 is
adopted as a final rule without change.

Dated: June 21, 2007.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E7—12402 Filed 6-26—07; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 70
RIN 3150—-AH62

Conforming Administrative Changes

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is making
conforming changes to citations in the
regulatory text. This action is necessary
to inform the public of these conforming
changes to NRC regulations.

DATES: Effective Date: June 27, 2007.

FOR FURTHER INFORMATION CONTACT:
Michael K. Williamson, Office of
Federal and State Materials and
Environmental Management Programs,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone:
(301) 415-6234, e-mail: mkwi@nrc.gov.

SUPPLEMENTARY INFORMATION: In
September 2000, when part 70 was
amended, a new Subpart H to part 70
was added which resulted in former
§70.61 being redesignated as § 70.81
and former § 70.62 being redesignated as
§70.82. Additionally, former § 70.71
was redesignated as § 70.91. NRC is
amending its regulations to make
conforming changes to citations in the
regulatory text by replacing § 70.61 with
§70.81, replacing § 70.62 with §70.82,
and replacing § 70.71 with § 70.91, to
update and correct cross-references
within 10 CFR part 70. In addition, in
September 2000, § 70.14 was
redesignated as § 70.17 as referenced in
§70.51.

Because these amendments deal
solely with correcting cross references
in the regulations, the notice and
comment provisions of the
Administrative Procedure Act do not
apply, under 5 U.S.C. 553(b)(B), because
good cause exists to make these
ministerial changes without
unnecessary notices and public
procedure. This amendment will
become effective upon publication in
the Federal Register. Good cause exists
to dispense with the usual 30-day delay
in the effective date, under 5 U.S.C.
553(d)(3), because this amendment is of
a minor and administrative nature.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(2). Therefore, neither an
environmental impact statement nor an
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environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act

This final rule does not contain new
or amended information collection
requirements subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget (OMB), approval numbers
31500009, 3150-0028, and 3150—0056.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

A regulatory analysis has not been
prepared for this final rule, because this
rule is administrative, in that it amends
the regulations to reflect administrative
conforming changes made to 10 CFR
part 70. This is considered a minor non-
substantive amendment and will not
have a significant impact on NRC
licensees or the public.

Backfit Analysis

The NRC has determined that the
backfit rule (§§50.109, 70.76, 72.62, or
76.76) does not apply to this final rule
because this amendment does not
involve any provisions that would
impose backfits as defined in the backfit
rule. This amendment is considered a
minor non-substantive amendment;
therefore, a backfit analysis is not
required.

List of Subjects in 10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

m For the reasons set out in the

preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
NRC is making the following
conforming changes to 10 CFR Part 70.

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

m 1. The authority citation for part 70
continues to read as follows:

Authority: Secs. 51, 53, 161, 182, 183, 68
Stat. 929, 930, 948, 953, 954, as amended,

sec. 234, 83 Stat. 444, as amended, (42 U.S.C.
2071, 2073, 2201, 2232, 2233, 2282, 22971);
secs. 201, as amended, 202, 204, 206, 88 Stat.
1242, as amended, 1244, 1245, 1246 (42
U.S.C. 5841, 5842, 5845, 5846). Sec. 193, 104
Stat. 2835, as amended by Pub. L. 104-134,
110 Stat. 1321, 1321-349 (42 U.S.C. 2243);
sec. 1704, 112 Stat. 2750 (44 U.S.C. 3504
note).

Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97—425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.C. 5851). Section
70.21(g) also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Section 70.31 also
issued under sec. 57d, Pub. L. 93-377, 88
Stat. 475 (42 U.S.C. 2077). Sections 70.36 and
70.44 also issued under secs. 184, 68 Stat.
954, as amended (42 U.S.C. 2234). Section
70.81 also issued under secs. 186, 187, 68
Stat. 955 (42 U.S.C. 2236, 2237). Section
70.82 also issued under sec. 108, 68 Stat. 939,
as amended (42 U.S.C. 2138).

m 2.In §70.19, the introductory text in
paragraph (c) is revised to read as
follows:

§70.19 General license for calibration or
reference sources.
* * * * *

(c) The general license in paragraph
(a) of this section is subject to the
provisions of §§ 70.32, 70.50, 70.55,
70.56, 70.91, 70.81, and 70.82; the
provisions of §§ 74.11 and 74.19 of this
chapter; and to the provisions of parts
19, 20, and 21 of this chapter. In
addition, persons who receive title to
own, acquire, deliver, receive, possess,
use or transfer one or more calibration
or reference sources under this general

license:
* * * * *

m 3.In § 70.20a, paragraph (a) is revised
to read as follows:

§70.20a General license to possess
special nuclear material for transport.

(a) A general license is issued to any
person to possess formula quantities of
strategic special nuclear material of the
types and quantities subject to the
requirements of §§73.20, 73.25, 73.26
and 73.27 of this chapter, and irradiated
reactor fuel containing material of the
types and quantities subject to the
requirements of § 73.37 of this chapter,
in the regular course of carriage for
another or storage incident. Carriers
generally licensed under § 70.20b are
exempt from the requirements of this
section. Carriers of irradiated reactor
fuel for the United States Department of
Energy are also exempt from the
requirements of this section. The
general license is subject to the
applicable provisions of §§70.7 (a)
through (e), 70.32 (a) and (b), and

§§70.42,70.52, 70.55, 70.91, 70.81,
70.82 and 10 CFR 74.11.

* * * * *

m 4.In § 70.20b, paragraph (b) is revised
to read as follows:

§70.20b General license for carriers of
transient shipments of formula quantities of
strategic special nuclear material, special
nuclear material of moderate strategic
significance, special nuclear material of low
strategic significance, and irradiated
reactor fuel.

* * * * *

(b) Persons generally licensed under
this section are exempt from the
requirements of parts 19 and 20 of this
chapter and the requirements of this
part, except §§70.32 (a) and (b), 70.52,
70.55, 70.91, 70.81, and 70.82.

* * * * *

m 5.In § 70.51, paragraph (c)(2) is
revised to read as follows:

§70.51 Records requirements.
* * * * *
(C) * % %

(2) If there is a conflict between the
Commission’s regulations in this part,
license condition, or other written
Commission approval or authorization
pertaining to the retention period for the
same type of record, the retention
period specified in the regulations in
this part for these records shall apply
unless the Commission, under § 70.17
has granted a specific exemption from
the record retention requirements
specified in the regulations in this part.

Dated at Rockville, Maryland, this 8th day
of June, 2007.

For the Nuclear Regulatory Commission.
Luis A. Reyes,

Executive Director for Operations.
[FR Doc. E7—-12423 Filed 6—26—07; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Parts 563b and 575

[No. OTS—2007-0014]

RIN 1550-AC07

Stock Benefit Plans in Mutual-to-Stock

Conversions and Mutual Holding
Company Structures

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (OTS) is clarifying its
regulations regarding stock benefit plans
established after mutual-to-stock
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conversions or in mutual holding
company structures. In addition, OTS is
modifying the voting requirements for
the adoption of certain stock benefit
plans in mutual holding company
structures by providing that the plans
must be approved by a majority of the
minority shares voting on the plan.
Also, OTS is making several minor
changes to the regulations governing
mutual-to-stock conversions and
minority stock issuances.

DATES: This rule is effective on October
1, 2007.

FOR FURTHER INFORMATION CONTACT:
Donald W. Dwyer, (202) 906—6414,
Director, Applications, Examinations
and Supervision—Operations; Aaron B.
Kahn, (202) 906—6263, Assistant Chief
Counsel, Business Transactions Division
or David A. Permut, (202) 906—-7505,
Senior Attorney, Business Transactions
Division, Office of Chief Counsel, Office
of Thrift Supervision, 1700 G Street,
NW., Washington, DC 20552.
SUPPLEMENTARY INFORMATION:

I. Introduction

On July 20, 2006, OTS published a
notice of proposed rulemaking (NPR)
that proposed changes to the OTS
mutual-to-stock conversion regulations,
12 CFR Part 563b (Conversion
Regulations), and the OTS mutual
holding company regulations, 12 CFR
Part 575 (MHC Regulations) regarding
stock benefit plans established after
mutual-to-stock conversions or in
mutual holding company (MHC)
structures.?

For several years, the MHC
Regulations have required that a
majority of the outstanding minority
shares approve stock benefit plans. In
the NPR, OTS proposed to reduce the
voting requirements for the
establishment of stock benefit plans in
MHC structures, by: (1) Eliminating the
requirement for a separate minority
shareholder vote when more than a year
has passed after a Minority Stock
Issuance that was conducted in
accordance with the stock purchase
priorities set forth in Part 563b; and (2)
during the first year after a Minority
Stock Issuance conducted in accordance
with the Part 563b conversion priorities,

1See 71 FR 41179 (Jul. 20, 2006). Savings
associations that propose to convert to stock form
are subject to the Conversion Regulations.
Subsidiary mutual holding companies and savings
associations (collectively, Subsidiary Companies) in
MHC structures that propose to issue common stock
in a minority stock issuance (Minority Stock
Issuance) (that is, a stock offering in which the
Subsidiary Company issues stock to entities other
than the parent MHC) are subject to both the
Conversion Regulations and the MHC Regulations,
including the provisions therein pertaining to stock
benefit plans.

requiring that a majority of the minority
shares that actually vote on the matter,
as opposed to a majority of outstanding
minority shares, approve the stock
benefit plans.

In addition, OTS proposed a number
of other changes to its regulations. OTS
proposed, among other things, to: (i)
Clarify the Conversion Regulations and
the MHC Regulations by referring to the
specific type of plan addressed, rather
than referring to plans in terms of their
tax-qualified or non-tax qualified
nature; (ii) eliminate 12 CFR 575.7(b)(3),
which requires stock offering materials
to disclose the amount of any discount
on minority stock; (iii) add certain
provisions to the plan size limits in
sections 575.8(a)(3) and 575.8(a)(4) that
parallel the restrictions in the
Conversion Regulations; (iv) amend 12
CFR 575.8 to state that the quantitative
limits on the size of plans in section
575.8 supersede related quantitative
limits in the Conversion Regulations; (v)
amend section 575.8 to state that plan
restrictions in proposed sections
563b.500(a)(4) through 563b.500(a)(14)
apply in the context of a Minority Stock
Issuance for only one year after the
Subsidiary Company engages in a
Minority Stock Issuance that is
conducted in accordance with the
purchase priorities set forth in the
Conversion Regulations; and (vi) amend
the Conversion Regulations to permit
converting savings associations to set
smaller maximum purchase limitations
in conversion stock offerings. Also, OTS
proposed to move or delete several
provisions in order to organize the
regulations more effectively and to
clarify the regulations.

II. Description of Comments

OTS received 84 comments, from 78
commenters, regarding the NPR. Of
these comment letters, 19 were
submitted by individual investors, 47
were submitted by savings associations,
savings banks, or holding companies, or
insiders thereof, two were submitted by
legal counsel for savings associations or
holding companies, eight were
submitted by investment advisors and
related entities, two were submitted by
counsel for investment advisors, and six
were submitted by trade associations.

All of the comment letters except one
(that is, 83 comments) addressed, either
solely, or among other issues, the issue
of the elimination of the minority vote
more than one year after completion of
a Minority Stock Issuance.

Of these 83 comments, 53 were in
favor of the proposed elimination of the
vote requirement, and 30 objected to the
elimination of the requirement. The
comments were, without exception,

divided based on the type of
commenter. All of the comments in
favor of the proposal were submitted by
savings associations or savings banks,
holding companies, insiders of such
entities, counsel that routinely
represents such entities, or trade
associations that include such entities.
All of the comments from individual
investors, investment advisors, counsel
for investment advisors, and one trade
association that does not have savings
associations as members, opposed the
elimination of the voting requirement.

Of the 53 comments in favor of the
proposed change, 45 indicated that the
minority voting requirement enables
minority shareholders to obtain leverage
in the affairs of the Subsidiary Company
beyond the confines of the
establishment of a plan, and to engage
in hostile activities. Certain of the
comments claimed that activist
shareholders’ concerns are not with the
plans themselves, but that activist
shareholders use the leverage that the
vote on such plans provides, in order to
pursue other goals. Forty comments
claimed that the minority vote
“disenfranchises” the MHC. Eight
comments claimed that a minority vote
is contrary to the concept of MHC
control over the Subsidiary Company,
and three comments claimed that the
proposal “preserves the full benefits of
the MHC charter.” Four comments
claimed that the minority vote ignores
the interests of depositors.

Also, 41 comments asserted that
minority voting requirements are
unnecessary because OTS imposes
restrictions on the size of plans, and 39
comments claimed that market forces
will limit plans to reasonable levels.
One comment noted that the staff of the
Federal Deposit Insurance Corporation
(FDIC) has provided advice that the lack
of a minority vote after one year is
acceptable.2 One comment noted that
there is no “majority of the minority”
voting requirement under state law.
Another comment observed that nothing
in stock exchange rules or the NASDAQ
rules requires a majority of the minority
vote when there is a majority
shareholder.

Three comments claimed that the
minority vote requirement was unduly
burdensome. One comment claimed that
the minority vote might hamper the
ability of an institution to attract
management. One comment claimed
that a minority vote was unnecessary

2 See, letter from John P. Henrie, Section Chief,
Risk Management and Applications Section, FDIC,
to Mr. Raymond A. Tiernan, Esquire (July 6, 2005)
(FDIC Letter). See also, letter from the Board of
Governors of the Federal Reserve System to
Raymond A. Tiernan, Esq. (Sept. 22, 2006).



Federal Register/Vol. 72, No. 123/ Wednesday, June 27, 2007 /Rules and Regulations

35147

because directors have fiduciary duties,
and must comply with them. Finally,
two comments stated that investors who
object to the lack of a minority vote
simply should not purchase the stock.

Of the 30 comments that objected to
the proposal, 26 stated that the
elimination of the voting requirement
presented conflict of interest concerns.
Eight comments stated that the proposal
was contrary to good corporate
governance. Two comments claimed
that the lack of a voting requirement
amounts to an exemption from OTS’
Conlflicts of Interest Regulation (Conflict
Regulation).? In addition, two comments
claimed that the proposal would harm
shareholders.

Three comments asserted that plans
are ‘‘excessive’” or ‘“‘significant” already.
Four comments stated that, in light of
recent concerns regarding options, or
recent corporate problems, this was not
an optimal time to make the proposed
changes. Three comments stated that the
requirement for a minority vote is not
unduly restrictive, either because the
minority vote adds little actual expense,
or because the benefits are worth the
expense. Three commenters claimed
that the proposal, if adopted, will have
an unfavorable effect on the cost of
capital, or will not help the market for
the securities. One comment stated that,
to the extent the regulation would cause
Subsidiary Companies to wait until a
year has passed to enact stock benefit
plans, the plans would be more
expensive, because it is likely the stock
price would rise over time.

Four of the comments that objected to
the proposal claimed that depositors of
the MHC have no real voice in the
selection of the MHC’s directors. Two
comments suggested that benefit plans
should be put to a depositor vote.

Two comments objected to the
applicability of the rule to existing MHC
structures, and indicated that the
regulation, if adopted, should apply
only to MHC structures established after
promulgation of the proposed
regulation. Finally, seven comments
claimed that OTS did not provide a
sufficient explanation for the proposed
rule change. Forty-six comments
addressed other aspects of the NPR. Of
these comments, 37 were form letters
from savings associations and savings
banks that generally praised the
proposed regulations for clarifying the
regulations. Two comments objected to
the change to the majority of the
minority vote requirement from a
majority of outstanding shares to a
majority of shares actually voting. Four
comments stated that the regulations

312 CFR 563.200 (2006).

would reduce regulatory burden. Two
comments supported the reduction in
the maximum purchase limitations for
stock offerings. One comment expressed
support for the proposed changes to
several specific provisions of §575.8.

One comment questioned the need to
eliminate the requirement to disclose
the reasons for the discount on minority
stock in a Minority Stock Issuance.
Finally, six other comments suggested
certain specific changes to the
regulation, which are discussed
separately below.

III. Discussion of the Final Regulation

A. Requirement of a majority of the
minority vote

OTS, in issuing the NPR, stated that
it believed the minority vote
requirement after one year was unduly
restrictive. In full conversions, the
Conversion Regulations require a vote
for only one year after the mutual-to-
stock conversion. While Minority Stock
Issuances are distinguishable from full
conversions because Subsidiary
Companies that issue stock have a
continuing mutual interest, and entities
that complete a full conversion do not
have such an interest, stock benefit
plans established more than one year
after a Minority Stock Issuance do not
affect the mutual interest if the plans are
funded with stock repurchases. Under
such circumstances, plans do not reduce
the percentage of stock held by minority
shareholders below the percentage that
they held upon completion of the
Minority Stock Issuance.

Also, although the “majority of the
minority” voting requirement has
existed for over ten years, it is our
understanding that a stock benefit plan
put to a shareholder vote has never
failed to receive the requisite vote.
Under these circumstances, and given
the regulatory burdens to which
depository institutions are subjected, it
is appropriate to inquire whether the
cost of obtaining a vote exceeds the
benefits.

Further, the FDIC has not required a
“majority of the minority” vote more
than one year after a minority stock
issuance.* Therefore, under existing
regulations, OTS has been subjecting
MHC structures that are under its
jurisdiction to requirements that are
more onerous than MHC structures that
are regulated by the FDIC.

OTS has carefully considered the
comments received in response to the
NPR. Most of the comments that
opposed the proposed elimination of the
majority of the minority vote

4 See FDIC Letter.

requirement after one year following a
Minority Stock Issuance asserted that
the proposal created an unacceptable
conflict of interest. Without the
requirement of a separate minority vote,
conflicts of interest exist in the context
of stock benefit plans in an MHC
structure, because individuals who
direct the voting of the MHC’s stock also
participate in the plan.

The commenters who noted that stock
exchange rules and state authorities do
not require a separate minority vote
where there is a majority shareholder
are correct. However, it is not the mere
existence of a majority shareholder that
may raise conflict of interest concerns.
Instead, it is the fact that in MHC
structures, the individuals who direct
the vote of the MHC’s shares have
participants in the stock benefit plans
that the MHC votes to authorize.

Several commenters claimed that,
notwithstanding any potential conflict
of interest, a minority vote was
unnecessary because directors already
have fiduciary duties, OTS regulates the
size of plans, or market forces will
control the size of plans. OTS does not
believe, however, that the existence of
fiduciary duties guarantees that parties
with such duties will always act
appropriately. For example, the Conflict
Regulation states that directors and
other parties have fiduciary duties, but
imposes certain requirements to ensure
that the relevant parties comply with
their fiduciary duties. Also, although
OTS regulations provide some
limitations on the size of stock benefit
plans, OTS believes that, within such
limitations (absent supervisory
concerns), the size of plans is a
shareholder decision. Further, while
accounting and disclosure requirements
exist with respect to stock benefit plans,
such requirements do not necessarily
eliminate conflict of interest issues.

The essence of several comments that
supported the proposal was that the
MHC should always have the sole
ability to control the operations of the
Subsidiary Company. Historically,
however, OTS has required a majority of
the minority vote when a Subsidiary
Company proposes to engage in certain
actions that would have a significant
direct effect on minority shareholders.5

5In addition to requiring a majority of the
minority vote for stock benefit plans, OTS
regulations require a separate minority shareholder
vote for the establishment of a charitable foundation
in connection with a Minority Stock Issuance, and
for any second-step stock conversion. See 12 CFR
575.11(i) and 575.12(a)(3). In addition, minority
shareholders must vote separately with respect to
any charitable foundation established in connection
with a second-step conversion. See 12 CFR
563b.555.
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Although the relevant statutes and
regulations generally preserve the
continuing control of the mutual,
majority interest, OTS has long
recognized that it is appropriate to
consider minority interests separately in
certain situations.®

Several commenters who supported
the proposal asserted that activist
shareholders often have used the
minority vote requirement for stock
benefit plans as leverage to influence
management to take actions the activist
shareholders sought on other matters.
Even if certain minority shareholders
have used the minority vote
requirement as a means of pursuing
other interests, however, it does not
mean that the purpose of the minority
voting requirements is invalid.

Having considered the public
comments, and considering the conflict
of interest issues involved, OTS
concludes that it is appropriate to
continue to impose the separate
minority shareholder vote requirement
for stock benefit plans in MHC
structures, regardless of the amount of
time that has passed since the most
recent Minority Stock Issuance.

B. Minority Vote Required for Approval
of Stock Benefit Plans

In the NPR, OTS proposed to change
the minority vote required for approval
of a stock benefit plan, from a majority
of all outstanding minority shares to a
majority of minority shares actually
voting. OTS believes this change is
appropriate because a simple majority
shareholder vote is the standard for
approval of most corporate measures.
While the OTS stock charter requires
that a majority of all shareholders vote
on plans, the charter itself does not
require a majority of the minority vote
on any issue. OTS believes that in
instances where a stock benefit plan is
presented for a shareholder vote, it is
reasonable to consider only the votes of
the minority shareholders voting on the
plan issue, particularly given that all
minority shareholders are given notice
of the vote, and such notice will be
required to set forth the applicable vote
requirement.

C. Definitions in § 563b.500(a) of Types
of Stock Benefit Plans

In the NPR, OTS proposed to clarify
12 CFR 563b.500(a) by referring to the

6 See, e.g., the discussion regarding the
imposition of the majority of the minority voting
requirement regarding stock benefit plans, 59 FR
22725 at 22729 (May 3, 1994), and the discussion
regarding the imposition of a majority of the
minority vote requirement in the context of second-
step conversions, 67 FR 52010, at 52015 (Aug. 9,
2002).

specific type of plan addressed (that is,
an Employee Stock Ownership Plan
(ESOP), Stock Option Plan (Option
Plan), or Management Recognition Plan
(MRP)), rather than referring to plans in
terms of their tax-qualified or non-tax-
qualified nature. One commenter
objected to this proposed change as it
related to tax-qualified plans, noting
that converting savings associations do
implement tax-qualified plans other
than ESOPs.

OTS believes that the proposed
regulation adequately addressed the
possibility that tax-qualified plans
would not necessarily be ESOPs.
Proposed section 563b.500(a) defined
the term “ESOP” as an employee stock
ownership plan or other tax-qualified
employee stock benefit plan.
Accordingly, OTS is not revising this
provision in the final regulations. OTS
is, however, revising the definition of
the term “ESOP” in section 575.8(a)(3)
to conform to the section 563b.500(a)
definition.

D. Plan Requirements in Section
563b.500(a)

One commenter claimed that sections
563b.500(a)(4) and 563b.500(a)(5), as
proposed, were ambiguous. The
commenter claimed that section
563b.500(a)(4) could be read either as
limiting an individual to receiving 25
percent or less of the shares of each type
of plan, or as applying to 25 percent of
all of the shares issued under the
various plans. Proposed section
563b.500(a)(4) required that “[n]o
individual receives more than 25
percent of the shares under your ESOP,
MRP, or Option Plan.” In order to make
it clear that the 25 percent limitation
will be applied to each plan separately,
OTS is revising the regulation to require
that no individual receive more than 25
percent of the shares under “any plan.”

Proposed section 563b.500(a)(5)
required that “[y]our directors who are
not your officers do not receive more
than five percent of the shares of your
MRP or Option Plan individually, or 30
percent of any such plan in the
aggregate.” Although the proposal did
not revise the language of the previous
regulatory requirement, and parties
engaging in conversions or Minority
Stock Issuances have not claimed the
language is unclear, OTS is revising the
section to provide greater clarity. The
final regulation provides that “Each of
your directors who is not an officer does
not receive more than five percent of the
shares of your MRP or Option Plan, and
all of your directors who are not officers
do not receive, in the aggregate, more
than 30 percent of the shares of your
MRP or Option Plan.”

E. Disclosure of Discounts on Minority
Stock in Minority Stock Issuances

In the NPR, OTS proposed to rescind
12 CFR 575.7(b)(3), which requires stock
offering materials to disclose the
amount of any discount on minority
stock due to the minority status of the
stock to be offered, and how the amount
of the discount was determined. OTS
explained that the general securities
offering disclosure requirements, which
require disclosure of material
information, are sufficient to address the
issue of disclosure of the amount and
reasons for any such discount.

One commenter believed that more
explanation regarding this proposed
change was appropriate, including an
explanation of why OTS did not
consider generally applicable securities
disclosure requirements to provide a
basis for sufficient disclosure when the
regulation was initially promulgated.

Information regarding the amount and
derivation of the discount on Minority
Stock Issuances due to the minority
nature of the stock is included in the
appraisal for the securities offering,
which is an exhibit to the offering
materials. Accordingly, information
regarding the discount is available to
any potential purchaser in the Minority
Stock Issuance.

Where OTS determines that one of its
regulatory requirements is redundant,
OTS believes it is appropriate to remove
the redundant requirement.
Accordingly, OTS is rescinding section
575.7(b)(3) as proposed.

F. Plan Size Restrictions in § 575.8

The restrictions on the size of stock
benefit plans set forth at 12 CFR
575.8(a)(3) through 575.8(a)(7) are set
forth both in terms of the percentage of
the savings association’s outstanding
common stock and in terms of the
percentage of the savings association’s
stockholders’ equity. One commenter
suggested that all limits based on the
equity of a savings association should be
eliminated, and stated that such limits
penalize holding companies that
leverage their capital to generate better
returns for stockholders.

The NPR did not propose any
substantive change in the limitations in
section 575.8(a) pertaining to
stockholders’ equity. These limitations
have been in place since the MHC
Regulations were initially promulgated
in 1993. OTS is not aware of any
situations in which the stockholders’
equity provisions placed an additional
burden on MHCs. Moreover, OTS
believes it is appropriate to include a
limitation based on the equity of a
Subsidiary Company, given that stock
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benefit plans award management a share
of the equity of the Subsidiary
Company.

G. Proposed Changes to § 575.8(a)(9)

In the NPR, OTS proposed to retain
the existing aggregate limitation on the
size of the Option Plans and MRPs set
forth at section 575.8(a)(9) of the MHC
Regulations, and to clarify that the
limitation therein is a separate
limitation on Option Plans and MRPs
that applies to each Minority Stock
Issuance. One commenter suggested that
the section be revised to provide that
existing benefit plans would not have to
be reduced if those plans exceeded the
25 percent limitation as a result of stock
repurchases. OTS does not intend to
require a reduction in the size of
preexisting plans in the situation where
the common stock encompassed by
those plans exceeds 25 percent of the
outstanding stock as a result of stock
becoming treasury stock through
repurchases prior to a new stock
issuance. However, because OTS
believes that it would be highly unlikely
for preexisting plans to continue to
exceed the 25 percent limitation after
the close of a subsequent stock issuance,
even where such plans would exceed
the 25 percent limitation prior to the
issuance, OTS is not adding language to
the regulation that would explicitly
except that situation from the regulatory
limitation.

IV. Regulatory Findings

A. Paperwork Reduction Act

OTS has determined that this rule
does not involve a change to collections
of information previously approved
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

B. Executive Order 12866

The Director of OTS has determined
that this rule does not constitute a
“significant regulatory action” for
purposes of Executive Order 12866.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601), the Director certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities. The rule
makes certain changes that should
reduce burdens on all savings
associations, including small
institutions. First, the rule clarifies the
regulations regarding stock benefit plans
in connection with mutual-to-stock
conversions and Minority Stock
Issuances. These clarifications will
reduce the burden of complying with
the OTS regulations on stock benefit

plans. Second, OTS has reduced the
voting requirement to adopt stock
benefit plans in MHC structures, which
reduces burden on institutions
establishing stock benefit plans. Finally,
the rule will reduce burden by
broadening the purchase limitations,
thereby promoting a wider distribution
of stock in a Conversion Offering or
Minority Stock Issuance. All of the
changes are minor and should not have
a significant impact on small
institutions. Accordingly, OTS has
determined that a Regulatory Flexibility
Analysis is not required.

D. Unfunded Mandates Reform Act of
1995

OTS has determined that the rule will
not result in expenditures by state,
local, or tribal governments or by the
private sector of $100 million or more
and that a budgetary impact statement is
not required under Section 202 of the
Unfunded Mandates Reform Act of
1995, Pub. L. 104—4 (Unfunded
Mandates Act). The rule would make
certain changes that should reduce
burdens on savings associations. First,
the rule clarifies OTS regulations
regarding stock benefit plans in
connection with mutual-to-stock
conversions and Minority Stock
Issuances, which should reduce the
burden of complying with the OTS
regulations on stock benefit plans.
Second, OTS has reduced the voting
requirement to adopt stock benefit plans
in MHC structures, which reduces
burden on institutions establishing
stock benefit plans. Finally, the rule will
reduce burden by broadening the
purchase limitations, to promote a
wider distribution of stock in a
Conversion Offering or Minority Stock
Issuance. All of the changes are minor
and should not have a significant
impact on small institutions.
Accordingly, a budgetary impact
statement is not required under section
202 of the Unfunded Mandates Act.

List of Subjects

12 CFR Part 563b

Reporting and recordkeeping
requirements, Savings associations,
Securities.

12 CFR Part 575

Administrative practice and
procedure, Capital, Holding companies,
Reporting and recordkeeping
requirements, Savings Associations,
Securities.

m Accordingly, the Office of Thrift
Supervision amends Chapter V of title
12 of the Code of Federal Regulations,
as set forth below.

PART 563b—CONVERSIONS FROM
MUTUAL TO STOCK FORM

m 1. The authority citation for part 563b
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 2901; 15 U.S.C. 78c, 781, 78m,
78n, 78w.

§563b.385 [Amended]

m 2. Amend § 563b.385(a) by removing
the phrase “between one percent and”
and adding the words “up to” in its
place.

m 3. Revise § 563b.500 to read as
follows:

§563b.500. What management stock
benefit plans may | implement?

(a) During the 12 months after your
conversion, you may implement a stock
option plan (Option Plan), an employee
stock ownership plan or other tax-
qualified employee stock benefit plan
(collectively, ESOP), and a management
recognition plan (MRP), provided you
meet all of the following requirements.

(1) You disclose the plans in your
proxy statement and offering circular
and indicate in your offering circular
that there will be a separate shareholder
vote on the Option Plan and the MRP at
least six months after the conversion.
No shareholder vote is required to
implement the ESOP. Your ESOP must
be tax-qualified.

(2) Your Option Plan does not
encompass more than ten percent of the
number of shares that you issued in the
conversion.

(3)() Your ESOP and MRP do not
encompass, in the aggregate, more than
ten percent of the number of shares that
you issued in the conversion. If you
have tangible capital of ten percent or
more following the conversion, OTS
may permit your ESOP and MRP to
encompass, in the aggregate, up to 12
percent of the number of shares issued
in the conversion; and

(ii) Your MRP does not encompass
more than three percent of the number
of shares that you issued in the
conversion. If you have tangible capital
of ten percent or more after the
conversion, OTS may permit your MRP
to encompass up to four percent of the
number of shares that you issued in the
conversion.

(4) No individual receives more than
25 percent of the shares under any plan.
(5) Your directors who are not your

officers do not receive more than five
percent of the shares of your MRP or
Option Plan individually, or 30 percent
of any such plan in the aggregate.

(6) Your shareholders approve each of
the Option Plan and the MRP by a
majority of the total votes eligible to be
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cast at a duly called meeting before you
establish or implement the plan. You
may not hold this meeting until six
months after your conversion.

(7) When you distribute proxies or
related material to shareholders in
connection with the vote on a plan, you
state that the plan complies with OTS
regulations and that OTS does not
endorse or approve the plan in any way.
You may not make any written or oral
representations to the contrary.

(8) You do not grant stock options at
less than the market price at the time of
grant.

(9) You do not fund the Option Plan
or the MRP at the time of the
conversion.

(10) Your plan does not begin to vest
earlier than one year after shareholders
approve the plan, and does not vest at
a rate exceeding 20 percent per year.

(11) Your plan permits accelerated
vesting only for disability or death, or if
you undergo a change of control.

(12) Your plan provides that your
executive officers or directors must
exercise or forfeit their options in the
event the institution becomes critically
undercapitalized (as defined in § 565.4
of this chapter), is subject to OTS
enforcement action, or receives a capital
directive under § 565.7 of this chapter.

(13) You file a copy of the proposed
Option Plan or MRP with OTS and
certify to OTS that the plan approved by
the shareholders is the same plan that
you filed with, and disclosed in, the
proxy materials distributed to
shareholders in connection with the
vote on the plan.

(14) You file the plan and the
certification with OTS within five
calendar days after your shareholders
approve the plan.

(b) You may provide dividend
equivalent rights or dividend
adjustment rights to allow for stock
splits or other adjustments to your stock
in your ESOP, MRP, and Option Plan.

(c) The restrictions in paragraph (a) of
this section do not apply to plans
implemented more than 12 months after
the conversion, provided that materials
pertaining to any shareholder vote
regarding such plans are not distributed
within the 12 months after the
conversion. If a plan adopted in
conformity with paragraph (a) of this
section is amended more than 12
months following your conversion, your
shareholders must ratify any material
deviations to the requirements in
paragraph (a).

PART 575—MUTUAL HOLDING
COMPANIES

m 4. The authority citation for part 575
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 1828, 2901.

m 5. Amend § 575.7 by:
m a. Removing the first sentence of
paragraph (a);
m b. Removing paragraphs (b)(1) and (3);
m c. Removing the word “not” from
paragraph (b)(2);
m d. Redesignating paragraph (b)(2) as
paragraph (a)(9);
m e. Redesignating paragraphs (c), (d),
and (e) as (b), (c), and (d) respectively;
and
m f. Revising newly designated
paragraph (d).

The revision reads as follows:

§575.7 Issuances of stock by savings
association subsidiaries of mutual holding
companies.

* * * * *

(d) Procedural and substantive
requirements. The procedural and
substantive requirements of 12 CFR part
563b shall apply to all mutual holding
company stock issuances under this
section, unless clearly inapplicable, as
determined by OTS. For purposes of
this paragraph (d), the term conversion
as it appears in the provisions of Part
563b of this chapter shall refer to the
stock issuance, and the term converted
or converting savings association shall
refer to the savings association
undertaking the stock issuance.

m 6. In § 575.8, revise paragraphs (a)(3)
through (a)(9) and add paragraph (c) to
read as follows:

§575.8 Contents of Stock Issuance Plans.
(a) Mandatory provisions. * * *

* * * * *

(3) Provide that all employee stock
ownership plans or other tax-qualified
employee stock benefit plans
(collectively, ESOPs) must not
encompass, in the aggregate, more than
either 4.9 percent of the outstanding
shares of the savings association’s
common stock or 4.9 percent of the
savings association’s stockholders’
equity at the close of the proposed
issuance.

(4) Provide that all ESOPs and
management recognition plans (MRPs)
must not encompass, in the aggregate,
more than either 4.9 percent of the
outstanding shares of the savings
association’s common stock or 4.9
percent of the savings association’s
stockholders’ equity at the close of the

proposed issuance. However, if the
savings association’s tangible capital
equals at least ten percent at the time of
implementation of the plan, OTS may
permit such ESOPs and MRPs to
encompass, in the aggregate, up to 5.88
percent of the outstanding common
stock or stockholders’ equity at the close
of the proposed issuance.

(5) Provide that all MRPs must not
encompass, in the aggregate, more than
either 1.47 percent of the common stock
of the savings association or 1.47
percent of the savings association’s
stockholders’ equity at the close of the
proposed issuance. However, if the
savings association’s tangible capital is
at least ten percent at the time of
implementation of the plan, OTS may
permit MRPs to encompass, in the
aggregate, up to 1.96 percent of the
outstanding shares of the savings
association’s common stock or 1.96
percent of the savings association’s
stockholders’ equity at the close of the
proposed issuance.

(6) Provide that all stock option plans
(Option Plans) must not encompass, in
the aggregate, more than either 4.9
percent of the savings association’s
outstanding common stock at the close
of the proposed issuance or 4.9 percent
of the savings association’s
stockholders’ equity at the close of the
proposed issuance.

(7) Provide that an ESOP, a MRP or
an Option Plan modified or adopted no
earlier than one year after the close of:
the proposed issuance, or any
subsequent issuance that is made in
substantial conformity with the
purchase priorities set forth in part
563b, may exceed the percentage
limitations contained in paragraphs
(a)(3) through (6) of this section (plan
expansion), subject to the following two
requirements. First, all common stock
awarded in connection with any plan
expansion must be acquired for such
awards in the secondary market.
Second, such acquisitions must begin
no earlier than when such plan
expansion is permitted to be made.

(8)(i) Provide that the aggregate
amount of common stock that may be
encompassed under all Option Plans
and MRPs, or acquired by all insiders of
the association and associates of
insiders of the association, must not
exceed the following percentages of
common stock or stockholders’ equity of
the savings association, held by persons
other than the savings association’s
mutual holding company parent at the
close of the proposed issuance:
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$300,000,001-350,000,000 ... 29
$350,000,001-400,000,000 .... 28
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$450,000,001-500,000,000 .... 26
(@Y= g 10 [ 0100 N 0 [0 o RO 25

(ii) The percentage limitations
contained in paragraph 8(i) may be
exceeded provided that all stock
acquired by insiders and associates of
insiders or awarded under all MRPs and
Option Plans in excess of those
limitations is acquired in the secondary
market. If acquired for such awards on
the secondary market, such acquisitions
must begin no earlier than one year after
the close of the proposed issuance or
any subsequent issuance that is made in
substantial conformity with the
purchase priorities set forth in Part
563b.

(iii) In calculating the number of
shares held by insiders and their
associates under this provision, shares
awarded but not delivered under an
ESOP, MRP, or Option Plan that are
attributable to such persons shall not be
counted as being acquired by such
persons.

(9) Provide that the amount of
common stock that may be
encompassed under all Option Plans
and MRPs must not exceed, in the
aggregate, 25 percent of the outstanding
common stock held by persons other
than the savings association’s mutual
holding company parent at the close of
the proposed issuance.

* * * * *

(c) Applicability of provisions of
§ 563b.500(a) to minority stock
issuances. Notwithstanding § 575.7(d) of
this section, § 563b.500(a)(2) and (3) do
not apply to minority stock issuances,
because the permissible sizes of ESOPs,
MRPs, and Option Plans in minority
stock issuances are subject to each of the
requirements set forth at paragraphs
(a)(3) through (a)(9) of this section.
Section 563b.500, paragraphs (a)(4)
through (14), apply for one year after the
savings association engages in a
minority stock issuance that is
conducted in accordance with the
purchase priorities set forth in part
563b. In addition to the shareholder
vote requirement for Option Plans and
MRPs set forth at § 563b.500(a)(6), any

Option Plans and MRPs put to a
shareholder vote after a minority stock
issuance that is conducted in
accordance with the purchase priorities
set forth in part 563b must be approved
by a majority of the votes cast by
stockholders other than the mutual
holding company.

Dated: June 18, 2007.

By the Office of Thrift Supervision.
John M. Reich,
Director
[FR Doc. E7-12168 Filed 6—-26—07; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 65

[Docket No. FAA-2007-27108; Amendment
No. 65-50]

RIN 2120-AI83

Inspection Authorization 2-Year
Renewal

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: On January 30, 2007, the FAA
issued a direct final rule, “Inspection
Authorization 2-Year Renewal,” which
amended the renewal period for
inspection authorizations and requested
comments. This document responds to
the comments received and confirms the
effective date of the rule.

DATES: The effective date for the direct
final rule published on January 30, 2007
(72 FR 4400) is confirmed as March 1,
2007.

ADDRESSES: The complete docket for the
direct final rule on Inspection
Authorization, Docket No. 27108 may be
examined at http://dms.dot.gov at any
time or go to the Docket Management

Facility in Room W12-140 of the West
Building, Ground Floor at 1200 New
Jersey Avenue, SE., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Kim
Barnette (AFS—350), Aircraft
Maintenance Division, General Aviation
and Avionics Branch, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 493—4922.
SUPPLEMENTARY INFORMATION:

Background

On January 30, 2007, the FAA
published a direct final rule (72 FR
4933) amending the renewal period for
inspection authorizations. The rule
became effective on March 1, 2007.

The direct final rule is the product of
discussions between industry
representatives (including the
Professional Aviation Maintenance
Association) and the FAA. The
discussions led to a consensus to change
the 1-year inspection authorization
renewal period to once every two years.
Under the direct final rule, the
expiration date of an inspection
authorization changed from March 31 of
each year to March 31 of each odd-
numbered year. The intent of the rule is
to relieve administrative costs
associated with renewing inspection
authorizations for both FAA and the IA
holders without affecting safety.

The rule retains the annual activity
requirement for each year of the 2-year
IA period. Consistent with the annual
aspects of the former rule, an IA holder
must perform one of the five activities
listed in § 65.93 (a)(1)—(5) during the
first year of the 2-year IA period. A new
paragraph (c) states if the IA holder does
not complete one of those activities by
March 31 of the first year, the holder
may not exercise the inspection
authorization privileges after that date.
However, the holder may resume
exercising IA privileges during the
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second year if the IA holder passes an
oral test given by an FAA inspector to
determine if the holder’s knowledge of
applicable regulations and standards is
current. If the holder passes the oral
test, the FAA will consider the first year
requirement completed. Each IA holder
must also perform one of the five
activities listed in §65.93 (a)(1)—(5)
during the second year of the inspection
authorization period to be eligible for
renewal.

Discussion of Comments

The FAA received approximately 60
comments in response to the IA renewal
period direct final rule. The comments
generally were supportive of the two-
year renewal period. Commenters stated
they were happy to see the FAA become
actively involved in reviewing
inspection authorization procedures and
agreed that the change would result in
time and money savings.

Many who commented favorably on
the direct final rule also took the
opportunity to recommend other and
more significant changes to the
regulations applicable to IA holders.
Several commenters suggested
completely restructuring the cycle for
renewing IA holders to provide for
individual expiration dates for each IA
holder based on date of birth or the date
of the initial grant of IA authority. A
number of commenters said the annual
activity requirement should be
eliminated and a two-year period for the
activity requirement should be
established. The Aircraft Electronics
Association (AEA) suggested the FAA
establish a rating system for IA holders
similar to the rating system for repair
stations. Several comments addressed
matters of the FAA’s oversight of IA
holders.

These comments will be evaluated by
the FAA as it considers possible future
actions to amend the rules relating to
IAs, but they address matters beyond
the limited scope of the direct final rule.
The FAA could not adopt those
proposals without further rulemaking,
and the significance of those actions
would require FAA to issue a notice of
proposed rulemaking prior to amending
the rule.

Three commenters misunderstood one
provision in the rule. The rule permits
an IA who fails to meet the annual
activity requirement during the first
year the option to take an oral test from
an FAA inspector and thereafter
exercise IA privileges during the
remainder of the second year of the two-
year IA period. For purposes of later
renewal, the oral test would be counted
as meeting the activity for the first year.
(The individual also could choose to

reapply for IA authority, the only means
available under the prior rule when the
activity requirement was not met.) The
rule does not require, as these
commenters thought, that all IA holders
must take an oral test during the two-
year IA renewal cycle to be able to
renew their authority.

Several commenters mistakenly
thought the rule requires each IA holder
to submit a list of activities each year to
the FAA that demonstrates the IA
holder’s compliance with the annual
activity requirement. This is not the
case. Rather, the rule requires an
applicant for renewal every two years to
present evidence of compliance with the
annual activity requirement for each of
the preceding two years.

A number of commenters expressed
concern that some IA holders
inadvertently may continue to exercise
IA privileges into the second year of the
two-year renewal period even though
they failed to meet the annual activity
requirement before March 31 of the first
year. The FAA is aware of this
possibility because similar events
occurred under the prior rule. Each year
under the old rule, a few IA holders
failed to renew during March and then
mistakenly continued to perform IA
responsibilities. The instances were
rare, and the FAA addressed them
without significant difficulties as part of
its routine oversight of IA holders.

There is a multi-decade history of the
annual activity requirement for IA
holders and nothing in the rule change
disturbed that requirement. Indeed, not
only was it retained, but the request for
comments on this rule served as a way
of reminding IA holders of the
longstanding annual activity
requirement. The FAA does not expect
IA holders to perform differently or to
lose sight of this core element of the rule
simply because of the two-year renewal
cycle. As in the past, the FAA will
monitor compliance with the
regulations and take enforcement action
where appropriate. The FAA also will
use the refresher course training
curriculum as a way of ensuring that IA
holders attending training are reminded
of the rule requirement, and FAA
inspectors will regularly address the
matter in the context of their routine
checks of IAs.

Finally, because 2008 will be the first
year under the new two-year renewal
cycle, FAA will remind each IA of the
annual activity requirements for March
2008 through the FAA Information for
Operations procedure.

Conclusion

After consideration of the comments
submitted in response to the final rule,

the FAA has determined that no further
rulemaking action is necessary.
Amendment 65-50 remains in effect as
adopted.

Issued in Washington, DC on June 20,
2007.
James J. Ballough,
Director, Flight Standards Service.
[FR Doc. E7-12453 Filed 6-26—07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30557; Amdt. No. 3224]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment amends
Standard Instrument Approach
Procedures (SIAPs) for operations at
certain airports. These regulatory
actions are needed because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective June 27,
2007. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 27,
2007.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Ave., SW., Washington,
DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
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material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to Title 14, Code of Federal
Regulations, Part 97 (14 CFR part 97)
amends Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in the appropriate FAA Form
8260, as modified by the National Flight
Data Center (FDC)/Permanent Notice to
Airmen (P-NOTAM), which is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Code of
Federal Regulations. Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.

Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport,
its location, the procedure identification
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P-
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these chart
changes to SIAPs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a FDC NOTAM as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for all these SIAP
amendments requires making them
effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on June 15,
2007.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, Title 14, Code of
Federal regulations, Part 97, 14 CFR part
97, is amended by amending Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, LDA w/GS, SDF, SDF/
DME; § 97.27 NDB, NDB/DME; § 97.29
ILS, MLS, TLS, GLS, WAAS PA, MLS/
RNAYV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; § 97.35 COPTER SIAPs,
§97.37 Takeoff Minima and Obstacle
Departure Procedures. Identified as
follows:

* * *Fffective Upon Publication

FDC date State City

Airport

FDC No.

Subject

6/13/07 ......... NJ ... | NEWARK ......ccooeie

NEWARK LIBERTY INTL

7/4255

RNAV (RNP) Y RWY 22L, ORIG-B.
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[FR Doc. E7—12118 Filed 6-26-07; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Bureau of Customs and Border
Protection

DEPARTMENT OF THE TREASURY

19 CFR Parts 10, 163, and 178

[USCBP-2007-0001]
[CBP Dec. 07-50]

RIN 1505-AB75

United States-Jordan Free Trade
Agreement

AGENCIES: Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Interim regulations; solicitation
of comments.

SUMMARY: This document amends title
19 of the Code of Federal Regulations
(“CFR”) on an interim basis to
implement the preferential tariff
treatment and other customs-related
provisions of the U.S.-Jordan Free Trade
Agreement entered into by the United
States and the Hashemite Kingdom of
Jordan.

DATES: Interim rule effective June 27,
2007; comments must be received by
August 27, 2007.

ADDRESSES: You may submit comments,
identified by docket number, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments
via docket number USCBP-2007-0001.

e Mail: Trade and Commercial
Regulations Branch, Regulations and
Rulings, Office of International Trade,
U.S. Customs and Border Protection,
1300 Pennsylvania Avenue, NW. (Mint
Annex), Washington, DC 20229.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://

www.regulations.gov. Submitted
comments may also be inspected during
regular business days between the hours
of 9 a.m. and 4:30 p.m. at the Trade and
Commercial Regulations Branch,
Regulations and Rulings, U.S. Customs
and Border Protection, 799 9th Street,
NW., 5th Floor, Washington, DC.
Arrangements to inspect submitted
comments should be made in advance
by calling Mr. Joseph Clark at (202) 572—
8768.

FOR FURTHER INFORMATION CONTACT:
Operational Aspects: Seth Mazze,
Office of International Trade (202—344—
2634).
Legal Aspects: Holly Files, Office of
International Trade (202—-572-8817).

SUPPLEMENTARY INFORMATION:
Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of the interim
rule. CBP also invites comments that
relate to the economic, environmental,
or federalism effects that might result
from this interim rule. Comments that
will provide the most assistance to CBP
will reference a specific portion of the
interim rule, explain the reason for any
recommended change, and include data,
information, or authority that support
such recommended change. See
ADDRESSES above for information on
how to submit comments.

Background

On October 24, 2000, the United
States and the Hashemite Kingdom of
Jordan (the “Parties”) signed the U.S.-
Jordan Free Trade Agreement (‘“US—
JFTA”), which is designed to eliminate
tariffs and other trade barriers between
the two countries. The provisions of the
US-JFTA were adopted by the United
States with the enactment on September
28, 2001 of the United States-Jordan
Free Trade Area Implementation Act
(the “Act”), Public Law 107—43, 115
Stat. 243 (19 U.S.C. 2112 note). On
December 7, 2001, the President signed
Proclamation 7512 to implement the
provisions of the US-JFTA. The
Proclamation, which was published in
the Federal Register on December 13,
2001 (66 FR 64497), modified the
Harmonized Tariff Schedule of the
United States (“HTSUS”) as set forth in
Annexes I and II of the Proclamation.
The modifications to the HTSUS
included the addition of new General
Note 18, incorporating the relevant US—
JFTA rules of origin as set forth in the
Act, and the insertion throughout the
HTSUS of the preferential duty rates
applicable to individual products under

the US-JFTA where the special program
indicator “JO” appears in parenthesis in
the “Special” rate of duty subcolumn.

U.S. Customs and Border Protection
(“CBP”) is responsible for administering
the provisions of the US-JFTA and the
Act that relate to the importation of
goods into the United States from
Jordan. Therefore, the regulations set
forth in this document pertain
specifically to US-JFTA customs-related
provisions, such as rules of origin, that
govern the duty-free or reduced-duty
treatment of products imported into the
United States from Jordan. These rules
do not confer origin or establish a
criterion for determining the origin of
imported goods for any other purpose.
For example, origin determinations for
country of origin marking purposes
under 19 U.S.C. 1304 are not affected.

Article 2 and Annex 2.2 of the US-
JFTA set forth the rules of origin and
documentary requirements that apply
for purposes of obtaining preferential
treatment under the US—JFTA. Annex
2.1 of the US—JFTA sets forth the terms
for the immediate elimination or staged
reduction of duties on products of
Jordan, with all products to become
duty free within a ten-year period (by
the year 2010).

Under Annex 2.2 of the US-JFTA and
§ 102 of the Act, to be eligible for
reduced or duty-free treatment under
the US-JFTA, a good imported into the
United States from Jordan must meet
three basic requirements: (1) It must be
imported directly from Jordan into the
customs territory of the United States;
(2) it must be a product of Jordan, i.e.,
it must be either wholly the growth,
product, or manufacture of Jordan or a
new or different article of commerce
that has been grown, produced, or
manufactured in Jordan; and (3) if it is
a new or different article of commerce,
it must have a minimum domestic
content, i.e., at least 35 percent of its
appraised value must be attributed to
the cost or value of materials produced
in Jordan plus the direct costs of
processing operations performed in
Jordan. Annex 2.2 of the US—JFTA
further provides that: (1) The cost or
value of U.S.-produced materials may be
counted toward the Jordanian domestic
content requirement to a maximum of
15 percent of the appraised value of the
imported good; and (2) simple
combining or packaging operations or
mere dilution with water or another
substance will confer neither Jordanian
origin on an imported good nor
Jordanian or U.S. origin on a constituent
material of an imported good.

In addition, for purposes of
demonstrating compliance with the
origin criteria, Annex 2.2 of the US-
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JFTA establishes the requirements for
submitting a declaration, when
requested by CBP, that provides all
pertinent information concerning the
production or manufacture of an
imported good.

In this document, CBP is setting forth
in a new Subpart K in Part 10 of title
19 of the Code of Federal Regulations
(CBP regulations) on an interim basis,
regulations to implement the
preferential tariff treatment and other
customs-related provisions of the US—
JFTA.

The interim regulations are discussed
in detail below.

Discussion of Amendments
Part 10, Subpart K

General Provisions

Section 10.701 outlines the scope of
new Subpart K, Part 10, of the CBP
regulations. This section also clarifies
that, except where the context otherwise
requires, the requirements contained in
Subpart K, Part 10, are in addition to
general administrative and enforcement
provisions set forth elsewhere in the
CBP regulations. Thus, for example, the
specific merchandise entry
requirements contained in Subpart K,
Part 10, are in addition to the basic
entry requirements contained in Parts
141-143 of the CBP regulations.

Section 10.702 sets forth definitions
of terms or expressions used in multiple
contexts or places within Subpart K,
Part 10. The definition of “wholly the
growth, product, or manufacture of
Jordan” in paragraph (r) reflects the
definition set forth in Annex 2.2 of the
US-JFTA except that reference is made
to “Jordan” rather than to a “Party” in
order to reflect a U.S. import context.
Additional definitions that apply in a
more limited Subpart K, Part 10, context
are set forth elsewhere with the
substantive provisions to which they
relate.

Import Requirements

Section 10.703 sets forth the
procedure for claiming US-JFTA
preferential tariff treatment at the time
of importation. Unlike certain other free
trade agreements to which the United
States is a Party, such as the North
American Free Trade Agreement
(NAFTA) and the United States-Chile
Free Trade Agreement (US—CFTA), the
US-JFTA does not specify a procedure
for making a post-importation claim.
Therefore, Subpart K, Part 10, contains
no regulatory provisions governing such
claims. However, a protest against an
alleged error in the liquidation of an
entry may be brought under the normal
procedures to contest a denial of US—

JFTA benefits (see Part 174, CBP
regulations (19 CFR Part 174)).

Section 10.704, as provided in Annex
2.2, paragraph 10(b), of the US-JFTA,
requires a U.S. importer, upon request,
to submit a declaration setting forth all
pertinent information concerning the
production or manufacture of the good.
Section 10.705 sets forth certain
importer obligations regarding the
truthfulness of information and
documents submitted in support of a
claim for preferential tariff treatment.

Section 10.706 provides that the
importer’s declaration is not required
for certain non-commercial or low-value
importations.

Section 10.707 implements the
portion of Annex 2.2, paragraph 10(b) of
the US—JFTA concerning the
maintenance of records necessary for
the preparation of the declaration.

Section 10.708 provides for the denial
of US—JFTA tariff benefits if the
importer fails to comply with any of the
requirements under Subpart K, Part 10,
CBP regulations.

Rules of Origin

Section 10.709 sets forth the basic
country of origin rules for obtaining
preferential tariff treatment under the
US-JFTA, as set forth in Annex 2.2 of
the US-JFTA, § 102 of the Act, and
General Note 18, HTSUS. Paragraph
(a)(1) requires an eligible US-JFTA good
to be either “wholly the growth,
product, or manufacture of Jordan” or
“new or different article of commerce
which has been grown, produced, or
manufactured in Jordan,” reflecting
standards set forth in Annex 2.2,
paragraph 1(a), of the US-JFTA and
§102(a)(1)(A)({i) of the Act. Paragraph
(a)(2) of §10.709 references the value-
content requirement set forth in Annex
2.2, paragraph 1(c), of the US-JFTA and
§102(a)(1)(B) of the Act.

Paragraph (b)(1) of § 10.709
implements Annex 2.2, paragraph 2, of
the US-JFTA and § 102(a)(2) of the Act,
relating to the simple combining or
packaging or mere dilution exceptions
to the “new or different article of
commerce”’ requirement. Since the
language in the US-JFTA and the Act in
this regard is identical to that used in
the Caribbean Basin Economic Recovery
Act (“CBERA”) (see 19 U.S.C.
2703(a)(2)), paragraph (b)(1)
incorporates by reference the examples
and principles set forth in § 10.195(a)(2)
of CBP’s implementing CBERA
regulations (19 CFR 10.195(a)(2)).
Paragraph (b)(2) reflects the exception to
the “new or different article of
commerce” requirement set forth in the
footnote to Annex 2.2, paragraph 4, of
the US—JFTA and in §102(d) of the Act,

relating to the processing of certain
fruits into juices.

Paragraph (c) of § 10.709 provides that
the rules of origin for textile and apparel
products found in § 102.21 of the CBP
regulations (19 CFR 102.21) will be used
to determine whether textile and
apparel goods from Jordan satisfy the
“wholly the growth, product, or
manufacture” or “‘new or different
article of commerce” requirements of
§10.709(a), consistent with Annex 2.2,
paragraph 9, of the US-JFTA and
§102(c) of the Act.

Section 10.710 sets forth provisions
relating to the 35 percent value-content
requirement of the US-JFTA. Paragraph
(a) specifies the basic requirement
contained in Annex 2.2, paragraph 1(c),
of the US-JFTA and § 102(a)(1)(B)(i) of
the Act.

Paragraph (b) allows the inclusion of
U.S.-produced materials up to 15
percent of the appraised value, as
provided for in Annex 2.2, paragraph 5,
of the US—-JFTA and § 102(a)(1)(B)(ii) of
the Act. Paragraph (c) concerns the cost
or value of materials that may be
applied toward satisfaction of the 35
percent value-content requirement and
is based on provisions contained in the
US-JFTA, the Act, and §10.196 of CBP’s
CBERA regulations (19 CFR 10.196).
Paragraph (c)(1) defines “materials
produced in Jordan” in a manner
similar to the approach taken in section
10.196(a) of CBP’s CBERA regulations.
Paragraph (c)(1)(ii) was specifically
drafted to reflect: (1) The application of
the simple combining or packaging or
mere dilution language to materials, as
provided in Annex 2.2, paragraph 2, of
the US—JFTA; and (2) the country of
origin language which also applies to
materials under Annex 2.2, paragraph 4,
of the US—JFTA. The last sentence of
paragraph (c)(1)(ii) refers to the useful
examples contained in § 10.196(a) of
CBP’s CBERA regulations, and the
words “except where the context
otherwise requires” are intended to alert
the reader to the fact that some aspects
of those examples apply only in a
CBERA context. Paragraph (c)(2) sets
forth the elements includable under the
cost or value of materials, as provided
in Annex 2.2, paragraph 6, of the US—
JFTA.

Paragraph (d) sets forth provisions
regarding direct costs of processing
operations for purposes of the 35
percent value-content requirement, as
contained in Annex 2.2, paragraph 7, of
the US-JFTA and § 102(b) of the Act.

Section 10.711 reflects the definition
of “imported directly,” as set forth in
Annex 2.2, paragraph 8, of the US—
JFTA.
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Section 10.712 provides that claims
for preferential tariff treatment under
the US-JFTA will be subject to such
verification as the CBP port director
deems necessary.

Inapplicability of Notice and Delayed
Effective Date Requirements

Under the Administrative Procedure
Act (“APA”’) (5 U.S.C. 553), agencies
generally are required to publish a
notice of proposed rulemaking in the
Federal Register that solicits public
comment on the proposed regulatory
amendments, consider public comments
in deciding on the content of the final
amendments, and publish the final
amendments at least 30 days prior to
their effective date. However, section
553(a)(1) of the APA provides that the
standard prior notice and comment
procedures and delayed effective date
provisions of 5 U.S.C. 553(d) do not
apply to an agency rulemaking to the
extent that it involves a foreign affairs
function of the United States. CBP has
determined that these interim
regulations involve a foreign affairs
function of the United States because
they implement preferential tariff
treatment and related provisions of the
US-JFTA. Therefore, the rulemaking
requirements under the APA do not
apply and this interim rule will be
effective upon publication. However,
CBP is soliciting comments in this
interim rule and will consider all
comments it receives before issuing a
final rule.

Executive Order 12866 and Regulatory
Flexibility Act

CBP has determined that this
document is not a regulation or rule
subject to the provisions of Executive
Order 12866 of September 30, 1993 (58
FR 51735, October 1993), because it
pertains to a foreign affairs function of
the United States and implements an
international agreement, as described
above, and therefore is specifically
exempted by section 3(d)(2) of
Executive Order 12866. Because a notice
of proposed rulemaking is not required
under section 553(b) of the APA for the
reasons described above, CBP notes that
the provisions of the Regulatory
Flexibility Act, as amended (5 U.S.C.
601 et seq.), do not apply to this
rulemaking. Accordingly, CBP also
notes that this interim rule is not subject
to the regulatory analysis requirements
or other requirements of 5 U.S.C. 603
and 604.

Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the

Administrative Procedure Act (5 U.S.C.
553). For this reason, the collections of
information contained in these
regulations have been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507) under control number 1651-0128.

The collections of information in
these regulations are in §§10.703 and
10.704. This information is required in
connection with claims for preferential
tariff treatment and for the purpose of
the exercise of other rights under the
US-JFTA and the Act and will be used
by CBP to determine eligibility for a
tariff preference or other rights or
benefits under the US-JFTA and the
Act. The likely respondents are business
organizations including importers,
exporters and manufacturers.

Estimated total annual reporting
burden: 500.

Estimated average annual burden per
respondent: 12 minutes.

Estimated number of respondents:
2,500.

Estimated annual frequency of
responses: 1.

Comments concerning the collections
of information and the accuracy of the
estimated annual burden, and
suggestions for reducing that burden,
should be directed to the Office of
Management and Budget, Attention:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503. A copy should also be sent to the
Trade and Commercial Regulations
Branch, Regulations and Rulings, U.S.
Customs and Border Protection, 1300
Pennsylvania Avenue, NW. (Mint
Annex), Washington, DC 20229.

Signing Authority

This document is being issued in
accordance with section 0.1(a)(1) of the
CBP Regulations (19 CFR 0.1(a)(1))
pertaining to the authority of the
Secretary of the Treasury (or his/her
delegate) to approve regulations related
to certain customs revenue functions.

List of Subjects
19 CFR Part 10

Customs duties and inspection,
Exports, Imports, Preference programs,
Reporting and recordkeeping
requirements, Trade agreements (United
States-Jordan Free Trade Agreement).

19 CFR Part 163

Administrative practice and
procedure, Customs duties and
inspection, Exports, Imports, Reporting

and recordkeeping requirements, Trade
agreements.

19 CFR Part 178

Administrative practice and
procedure, Exports, Imports, Reporting
and recordkeeping requirements.

Amendments to the CBP Regulations

m Accordingly, chapterI of title 19,
Code of Federal Regulations (19 CFR
chapter I), is amended as set forth
below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

m 1. The general authority citation for
part 10 continues to read and the
specific authority for new Subpart K is
added to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 3(i), Harmonized Tariff Schedule of the
United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314;

* * * * *

Sections 10.701 through 10.712 also issued
under 19 U.S.C. 1202 (General Note 18,
HTSUS) and Pub. L. 107—43, 115 Stat. 243
(19 U.S.C. 2112 note).

m 2. Part 10, CBP regulations, is
amended by adding Subpart K to read
as follows:

Subpart K—United States-Jordan Free
Trade Agreement

General Provisions
Sec.

10.701 Scope.
10.702 Definitions.

Import Requirements

10.703 Filing of claim for preferential tariff
treatment.

10.704 Declaration.

10.705 Importer obligations.

10.706 Declaration not required.

10.707 Maintenance of records.

10.708 Effect of noncompliance; failure to
provide documentation regarding third-
country transportation.

Rules of Origin

10.709 Country of origin criteria.
10.710 Value-content requirement.
10.711 Imported directly.

Origin Verifications

10.712 Verification of claim for preferential
tariff treatment.

Subpart K—United States-Jordan Free
Trade Agreement

General Provisions

§10.701 Scope.

This subpart implements the duty
preference and related customs
provisions applicable to imported goods
under the United States-Jordan Free
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Trade Agreement (the US-JFTA) signed
on October 24, 2000, and under the
United States-Jordan Free Trade Area
Implementation Act (the Act; 115 Stat.
243). Except as otherwise specified in
this subpart, the procedures and other
requirements set forth in this subpart
are in addition to the customs
procedures and requirements of general
application contained elsewhere in this
chapter. Additional provisions
implementing certain aspects of the US—
JFTA are contained in Part 163 of this
chapter.

§10.702 Definitions.

The following definitions apply for
purposes of §§10.701 through 10.712:

(a) Claim for preferential tariff
treatment. “Claim for preferential tariff
treatment” means a claim that a good is
entitled to the duty rate applicable
under the US-JFTA;

(b) Customs authority. “Customs
authority” means the competent
authority that is responsible under the
law of a country for the administration
of customs laws and regulations;

(c) Customs territory of the United
States. “‘Customs territory of the United
States” means the 50 states, the District
of Columbia, and Puerto Rico;

(d) Days. “Days” means calendar days
unless otherwise specified;

(e) Entered. “Entered” means entered,
or withdrawn from warehouse for
consumption, in the customs territory of
the United States;

(f) Good. “Good”” means any
merchandise, product, article, or
material;

(g) Harmonized System. ‘“Harmonized
System” means the Harmonized
Commodity Description and Coding
System, including its General Rules of
Interpretation, Section Notes, and
Chapter Notes, as adopted and
implemented by the Parties in their
respective tariff laws;

(h) Heading. “Heading” means the
first four digits in the tariff classification
number under the Harmonized System;

(i) HTSUS. “HTSUS” means the
Harmonized Tariff Schedule of the
United States as promulgated by the
U.S. International Trade Commission;

(j) Material. “Material”” means a good
that is used in the production of another

ood;

(k) New or different article of
commerce. ‘“‘New or different article of
commerce” means a good that has been
substantially transformed into a new
and different article of commerce having
a new name, character, or use distinct
from the good or material from which it
was so transformed;

(1) Party. “Party’”’ means the United
States or the Hashemite Kingdom of
Jordan;

(m) Preferential tariff treatment.
‘“Preferential tariff treatment”” means the
duty rate applicable under the US—
JFTA;

(n) Subheading. “Subheading” means
the first six digits in the tariff
classification number under the
Harmonized System;

(o) Territory. “Territory” means:

(1) With respect to Jordan, the land,
maritime and air space under its
sovereignty, and the exclusive economic
zone within which it exercises
sovereign rights and jurisdiction in
accordance with international law and
its domestic law; and

(2) With respect to the United States,

(i) The customs territory of the United
States, which includes the 50 states, the
District of Columbia, and Puerto Rico,

(ii) The foreign trade zones located in
the United States and Puerto Rico, and

(iii) Any areas beyond the territorial
seas of the United States within which,
in accordance with international law
and its domestic law, the United States
may exercise rights with respect to the
seabed and subsoil and their natural
resources;

(p) Textile or apparel good. “Textile
or apparel good” means a good listed in
the Annex to the Agreement on Textiles
and Clothing (commonly referred to as
“the ATC”), which is part of the WTO
Agreement;

(q) WTO Agreement. “WTO
Agreement” means the Marrakesh
Agreement Establishing the World Trade
Organization of April 15, 1994;

(r) Wholly the growth, product, or
manufacture of Jordan. “Wholly the
growth, product, or manufacture of
Jordan” refers both to any good which
has been entirely grown, produced, or
manufactured in Jordan and to all
materials incorporated in a good which
have been entirely grown, produced, or
manufactured in Jordan, as
distinguished from goods or materials
imported into Jordan from another
country, whether or not such goods or
materials were substantially
transformed into new or different
articles of commerce after their
importation into Jordan.

Import Requirements

§10.703 Filing of claim for preferential
tariff treatment.

An importer may make a claim for
US—-JFTA preferential tariff treatment by
including on the entry summary, or
equivalent documentation, the symbol
“JO” as a prefix to the subheading of the
HTSUS under which each qualifying
good is classified, or by the method
specified for equivalent reporting via an
authorized electronic data interchange
system.

§10.704 Declaration.

(a) Contents. An importer who claims
preferential tariff treatment for a good
under the US-JFTA must submit, at the
request of the port director, a
declaration setting forth all pertinent
information concerning the production
or manufacture of the good. A
declaration submitted to CBP under this
paragraph:

(1) Need not be in a prescribed format
but must be in writing or must be
transmitted electronically pursuant to
any electronic means authorized by CBP
for that purpose;

(2) Must include the following
information:

(i) The legal name, address,
telephone, and e-mail address (if any) of
the importer of record of the good;

(ii) The legal name, address,
telephone, and e-mail address (if any) of
the responsible official or authorized
agent of the importer signing the
declaration (if different from the
information required by paragraph
(a)(2)(i) of this section);

(iii) The legal name, address,
telephone and e-mail address (if any) of
the exporter of the good (if different
from the producer);

(iv) The legal name, address,
telephone and e-mail address (if any) of
the producer of the good (if known);

(v) A description of the good,
quantity, numbers, and marks of
packages, invoice numbers, and bills of
lading;

(vi) A description of the operations
performed in the production of the good
in Jordan and identification of the direct
costs of processing operations;

(vii) A description of any materials
used in the production of the good that
are wholly the growth, product, or
manufacture of Jordan or the United
States, and a statement as to the cost or
value of such materials;

(viii) A description of the operations
performed on, and a statement as to the
origin and cost or value of, any foreign
materials used in the good that are
claimed to have been sufficiently
processed in Jordan so as to be materials
produced in Jordan; and

(ix) A description of the origin and
cost or value of any foreign materials
used in the good that have not been
substantially transformed in Jordan.

(3) Must include a statement, in
substantially the following form:

“I certify that:

The information on this document is true
and accurate and I assume the responsibility
for proving such representations. I
understand that I am liable for any false
statements or material omissions made on or
in connection with this document;
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I agree to maintain, and present upon
request, documentation necessary to support
these representations;

The goods comply with all the
requirements for preferential tariff treatment
specified for those goods in the United
States-Jordan Free Trade Agreement; and

This document consists of  pages,
including all attachments.”

(b) Responsible official or agent. The
declaration must be signed and dated by
a responsible official of the importer or
by the importer’s authorized agent
having knowledge of the relevant facts.

(c) Language. The declaration must be
completed in the English language.

(d) Applicability of declaration. The
declaration may be applicable to:

(1) A single importation of a good into
the United States, including a single
shipment that results in the filing of one
or more entries and a series of
shipments that results in the filing of
one entry; or

(2) Multiple importations of identical
goods into the United States that occur
within a specified blanket period, not
exceeding 12 months, set out in the
declaration. For purposes of this
paragraph, “identical goods”” means
goods that are the same in all respects
relevant to the production that qualifies
the goods for preferential tariff
treatment.

§10.705 Importer obligations.

(a) General. An importer who makes
a claim for preferential tariff treatment
under § 10.703 of this subpart:

(1) Will be deemed to have certified
that the good is eligible for preferential
tariff treatment under the US-JFTA:

(2) Is responsible for the truthfulness
of the information and data contained in
the declaration provided for in § 10.704
of this subpart;

(3) Is responsible for submitting any
supporting documents requested by CBP
and for the truthfulness of the
information contained in those
documents. CBP will allow for the
direct submission by the exporter or
producer of business confidential or
other sensitive information, including
cost and sourcing information.

(b) Information provided by exporter
or producer. The fact that the importer
has made a claim for preferential tariff
treatment or prepared a declaration
based on information provided by an
exporter or producer will not relieve the
importer of the responsibility referred to
in paragraph (a) of this section.

§10.706 Declaration not required.

(a) General. Except as otherwise
provided in paragraph (b) of this
section, an importer will not be required
to submit a declaration under § 10.704
of this subpart for:

(1) A non-commercial importation of
a good; or

(2) A commercial importation for
which the value of the goods does not
exceed U.S. $2,500.

(b) Exception. If the port director
determines that an importation
described in paragraph (a) of this
section may reasonably be considered to
have been carried out or planned for the
purpose of evading compliance with the
rules and procedures governing claims
for preference under the US-JFTA, the
port director will notify the importer
that for that importation the importer
must submit to CBP a declaration. The
importer must submit such a declaration
within 30 days from the date of the
notice. Failure to timely submit the
declaration will result in denial of the
claim for preferential tariff treatment.

§10.707 Maintenance of records.

(a) General. An importer claiming
preferential tariff treatment for a good
under § 10.703 of this subpart must
maintain, for five years after the date of
the claim for preferential tariff
treatment, all records and documents
necessary for the preparation of the
declaration.

(b) Applicability of other
recordkeeping requirements. The
records and documents referred to in
paragraph (a) of this section are in
addition to any other records required to
be made, kept, and made available to
CBP under Part 163 of this chapter.

(c) Method of maintenance. The
records and documents referred to in
paragraph (a) of this section must be
maintained by importers as provided in
§163.5 of this chapter.

§10.708 Effect of noncompliance; failure
to provide documentation regarding third-
country transportation.

(a) Effect of noncompliance. If the
importer fails to comply with any
requirement under this subpart,
including submission of a complete
declaration under § 10.704 of this
subpart, when requested, the port
director may deny preferential tariff
treatment to the imported good.

(b) Failure to provide documentation
regarding third country transportation.
Where the requirements for preferential
tariff treatment set forth elsewhere in
this subpart are met, the port director
nevertheless may deny preferential
treatment to a good if the good is
shipped through or transshipped in a
country other than Jordan or the United
States, and the importer of the good
does not provide, at the request of the
port director, evidence demonstrating to
the satisfaction of the port director that
the good was “imported directly”, as

that term is defined in § 10.711(a) of this
subpart.

Rules of Origin

§10.709 Country of origin criteria.

(a) General. Except as otherwise
provided in paragraph (b) of this
section, a good imported directly from
Jordan into the customs territory of the
United States will be eligible for
preferential tariff treatment under the
US-JFTA only if:

(1) The good is either:

(i) Wholly the growth, product, or
manufacture of Jordan; or

(ii) A new or different article of
commerce that has been grown,
produced, or manufactured in Jordan;
and

(2) With respect to a good described
in paragraph (a)(1)(ii) of this section, the
good satisfies the value-content
requirement specified in § 10.710 of this
subpart.

(b) Exceptions—(1) Combining,
packaging, and diluting operations. No
good will be considered to meet the
requirements of paragraph (a)(1) of this
section by virtue of having merely
undergone simple combining or
packaging operations, or mere dilution
with water or mere dilution with
another substance that does not
materially alter the characteristics of the
good. The principles and examples set
forth in § 10.195(a)(2) of this part will
apply equally for purposes of this
paragraph.

(2) Certain juices. A good will not be
considered to meet the requirements of
paragraph (a)(1) of this section if the
good:

(i) Is imported into Jordan, and, at the
time of importation, would be classified
in heading 0805, HTSUS; and

(ii) Is processed in Jordan into a good
classified in any of subheadings 2009.11
through 2009.30, HTSUS.

(c) Textile and apparel goods. For
purposes of determining whether a
textile or apparel good meets the
requirements of paragraph (a)(1) of this
section, the provisions of § 102.21 of
this chapter will apply.

§10.710 Value-content requirement.

(a) General. A good described in
§10.709(a)(1)(ii) may be eligible for
preferential tariff treatment under the
US-JFTA only if the sum of the cost or
value of the materials produced in
Jordan, plus the direct costs of
processing operations performed in
Jordan, is not less than 35 percent of the
appraised value of the good at the time
it is entered.

(b) Materials produced in the United
States. For purposes of determining the
percentage referred to paragraph (a) of
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this section, an amount not to exceed 15
percent of the appraised value of the
good at the time it is entered may be
attributed to the cost or value of
materials produced in the customs
territory of the United States. A material
is “produced in the customs territory of
the United States” for purposes of this
paragraph if it is either:

(1) Wholly the growth, product, or
manufacture of the United States; or

(2) Subject to the exceptions specified
in §10.709(b) of this subpart,
substantially transformed in the United
States into a new and different article of
commerce that has a new name,
character, or use, which is then used in
Jordan in the production or manufacture
of a new or different article of commerce
that is imported into the United States.
Except where the context otherwise
requires, the examples set forth in
§10.196(a) of this part will apply for
purposes of this paragraph.

(c) Cost or value of materials—(1)
Materials produced in Jordan defined.
For purposes of paragraph (a) of this
section, the words “materials produced
in Jordan” refer to those materials
incorporated into a good that are either:

(i) Wholly the growth, product, or
manufacture of Jordan; or

(ii) Subject to the exceptions specified
in §10.709(b) of this subpart,
substantially transformed in Jordan into
anew and different article of commerce
that has a new name, character, or use,
which is then used in Jordan in the
production or manufacture of a new or
different article of commerce that is
imported into the United States. Except
where the context otherwise requires,
the examples set forth in § 10.196(a) of
this part will apply for purposes of this
paragraph.

(2) Determination of cost or value of
materials. (i) Except as provided in
paragraph (c)(2)(ii) of this section, the
cost or value of materials produced in
Jordan or in the United States includes:

(A) The manufacturer’s actual cost for
the materials;

(B) When not included in the
manufacturer’s actual cost for the
materials, the freight, insurance,
packing, and all other costs incurred in
transporting the materials to the
manufacturer’s plant;

(C) The actual cost of waste or
spoilage, less the value of recoverable
scrap; and

(D) Taxes and/or duties imposed on
the materials by a Party, provided they
are not remitted upon exportation.

(ii) Where a material is provided to
the manufacturer without charge, or at
less than fair market value, its cost or
value will be determined by computing
the sum of:

(A) All expenses incurred in the
growth, production, or manufacture of
the material, including general
expenses;

(B) An amount for profit; and

(C) Freight, insurance, packing, and
all other costs incurred in transporting
the material to the manufacturer’s plant.

(iii) If the pertinent information
needed to compute the cost or value of
a material is not available, the port
director may ascertain or estimate the
value thereof using all reasonable ways
and means at his or her disposal.

(d) Direct costs of processing
operations—(1) Items included. For
purposes of paragraph (a) of this section,
the words ““direct costs of processing
operations” mean those costs either
directly incurred in, or which can be
reasonably allocated to, the growth,
production, manufacture, or assembly of
the specific goods under consideration.
Such costs include, but are not limited
to the following, to the extent that they
are includable in the appraised value of
the imported goods:

(1) All actual labor costs involved in
the growth, production, manufacture, or
assembly of the specific goods,
including fringe benefits, on-the-job
training, and the cost of engineering,
supervisory, quality control, and similar
personnel;

(ii) Dies, molds, tooling, and
depreciation on machinery and
equipment which are allocable to the
specific goods;

(iii) Research, development, design,
engineering, and blueprint costs insofar
as they are allocable to the specific
goods; and

(iv) Costs of inspecting and testing the
specific goods.

(2) Items not included. For purposes
of paragraph (a) of this section, the
words “direct costs of processing
operations” do not include items that
are not directly attributable to the goods
under consideration or are not costs of
manufacturing the product. These
include, but are not limited to:

(i) Profit; and

(ii) General expenses of doing
business that either are not allocable to
the specific goods or are not related to
the growth, production, manufacture, or
assembly of the goods, such as
administrative salaries, casualty and
liability insurance, advertising, and
salesmen’s salaries, commissions, or
expenses.

§10.711 Imported directly.

(a) General. To be eligible for
preferential tariff treatment under the
US-JFTA, a good must be imported
directly from Jordan into the customs
territory of the United States. For

purposes of this requirement, the words
“imported directly” mean:

(1) Direct shipment from Jordan to the
United States without passing through
the territory of any intermediate
country;

(2) If shipment is from Jordan to the
United States through the territory of an
intermediate country, the goods in the
shipment do not enter into the
commerce of the intermediate country
and the invoices, bills of lading, and
other shipping documents show the
United States as the final destination; or

(3) If shipment is through an
intermediate country and the invoices
and other documents do not show the
United States as the final destination,
the goods in the shipment are imported
directly only if they:

(i) Remained under the control of the
customs authority in the intermediate
country;

(ii) Did not enter into the commerce
of the intermediate country except for
the purpose of a sale other than at retail,
provided that the goods are imported as
a result of the original commercial
transaction between the importer and
the producer or the producer’s sales
agent; and

(iii) Have not been subjected to
operations other than loading and
unloading, and other activities
necessary to preserve the goods in good
condition.

(b) Documentary evidence. An
importer making a claim for preferential
tariff treatment under the US-JFTA may
be required to demonstrate, to CBP’s
satisfaction, that the goods were
“imported directly” as that term is
defined in paragraph (a) of this section.
An importer may demonstrate
compliance with this section by
submitting documentary evidence. Such
evidence may include, but is not limited
to, bills of lading, airway bills, packing
lists, commercial invoices, receiving
and inventory records, and customs
entry and exit documents.

Origin Verifications

§10.712 Verification of claim for
preferential treatment.

A claim for preferential tariff
treatment made under § 10.703 of this
subpart, including any statements or
other information submitted to CBP in
support of the claim, will be subject to
such verification as the port director
deems necessary. In the event that the
port director for any reason is prevented
from verifying the claim, or is provided
with insufficient information to verify
or substantiate the claim, the port
director may deny the claim for
preferential tariff treatment.
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PART 163—RECORDKEEPING

m 3. The authority citation for part 163
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1484, 1508, 1509, 1510,1624.

* * * * *

m 4. Section 163.1(a)(2) is amended by
redesignating paragraph (a)(2)(viii) as
(a)(2)(ix) and adding a new paragraph
(viii) to read as follows:

§163.1 Definitions.

* * * * *
a * x %
Ez)) * *x %

(viii) The maintenance of any
documentation that the importer may

have in support of a claim for
preferential tariff treatment under the
United States-Jordan Free Trade
Agreement (US-JFTA), including a US-
JFTA declaration.

* * * * *

m 5. The Appendix to part 163 is
amended by adding a new listing under
section IV in numerical order to read as
follows:

Appendix to Part 163—Interim (a)(1)(A)
List.

* * * * *
V. * * *

§ 10.704 US—JFTA records that the
importer may have in support of a US-JFTA

claim for preferential tariff treatment,
including an importer’s declaration.
* * * * *

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

m 6. The authority citation for part 178
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44
U.S.C. 3501 et seq.
m 7. Section 178.2 is amended by adding
new listings for §§10.703 and 10.704 to
the table in numerical order to read as
follows:

§178.2 Listing of OMB control numbers.

) - OMB

19 CFR section Description control No.
§§10.703 and 10.704 .................. Claim for preferential tariff treatment under the U.S.-Jordan Free Trade Agreement ................. 1651-0128.
* * * * *

Deborah J. Spero,

Acting Commissioner, Customs and Border
Protection.

Approved: June 21, 2007.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 07-3133 Filed 6-26—07; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-07-071]

Drawbridge Operation Regulations;
Long Island, New York Inland
Waterway From Rockaway Inlet to
Shinnecock Canal, Atlantic Beach, NY

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of the Atlantic Beach
Bridge, mile 0.4, across Reynolds
Channel at Atlantic Beach, New York.
Under this temporary deviation a one-
hour advance notice will be required for
bridge openings between 7 a.m. and
3:30 p.m., Monday through Friday, from
July 23, 2007 through August 3, 2007.

This deviation is necessary to facilitate
bridge steel deck grating replacement.

DATES: This deviation is effective from
7 a.m. on July 23, 2007 through 3:30
p-m. August 3, 2007.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the First Coast Guard
District, Bridge Branch Office, 408
Atlantic Avenue, Boston, Massachusetts
02110, between 7 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (617)
223-8364. The First Coast Guard
District Bridge Branch Office maintains
the public docket for this temporary
deviation.

FOR FURTHER INFORMATION CONTACT: Judy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668-7195.

SUPPLEMENTARY INFORMATION: The
Atlantic Beach Bridge, across Reynolds
Channel, mile 0.4, at Atlantic Beach,
New York, has a vertical clearance in
the closed position of 25 feet at mean
high water and 30 feet at mean low
water. The existing drawbridge
operation regulations are listed at 33
CFR 117.799(e).

The owner of the bridge, Nassau
County Bridge Authority, requested a
temporary deviation to facilitate the
replacement of steel deck grating at the
bridge.

Under this temporary deviation, from
July 23, 2007 through August 3, 2007, a
one-hour advance notice for bridge
openings shall be required between 7
a.m. and 3:30 p.m., Monday through

Friday, at the Atlantic Beach Bridge,
mile 0.4, across Reynolds Channel, at
Atlantic Beach, New York. Notice may
be given by calling the bridge tender on
VHF channel 13, or by telephone at
(516) 239-1821.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: June 18, 2007.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E7-12372 Filed 6—26—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-07-040]
RIN 1625-AA00

Safety Zone; Ferrier Picnic, Lake Erie,
Fairview, PA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
Lake Erie, Fairview, PA. This zone is
intended to restrict vessels from a
portion of Lake Erie during the Fairview
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Picnic fireworks display on July 1, 2007.
This temporary safety zone is necessary
to protect spectators and vessels from
the hazards associated with fireworks
displays.

DATES: This rule is effective from 9:30
p.m. to 9:45 p.m. on July 1, 2007.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket CGD09-07—
040 and are available for inspection or
copying at U.S. Coast Guard Sector
Buffalo, 1 Fuhrmann Boulevard,
Buffalo, NY 14203 between 8 a.m. and

3 p.m. Monday through Friday except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Tracy Wirth, U.S. Coast Guard Sector
Buffalo; (716) 843-9573.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(3)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM. The
permit application was not received in
time to publish an NPRM followed by
a final rule before the effective date.
Under 5 U.S.C. 553(d)(3), good cause
exists for making this rule effective less
than 30 days after publication in the
Federal Register. Delaying this rule
would be contrary to the public interest
of ensuring the safety of spectators and
vessels during this event and immediate
action is necessary to prevent possible
loss of life or property.

Background and Purpose

This temporary safety zone is
necessary to ensure the safety of vessels
and spectators from hazards associated
with a fireworks display. Based on
accidents that have occurred in other
Captain of the Port Zones, and the
explosive hazards of fireworks, the
Captain of the Port Buffalo has
determined that fireworks launches
proximate to watercraft pose significant
risk to public safety and property. The
likely combination of large numbers of
recreation vessels, congested waterways,
darkness punctuated by bright flashes of
light, alcohol use, and debris falling into
the water could easily result in serious
injuries or fatalities. Establishing a
safety zone to control vessel movement
around the location of the launch
platform will help ensure the safety of
persons and property at these events
and help minimize the associated risks.

Discussion of Rule

A temporary safety zone is necessary
to ensure the safety of spectators and
vessels during the setup, loading and

launching of a fireworks display in
conjunction with the Ferrier Picnic
fireworks display. The fireworks display
will occur between 9:30 p.m. and 9:45
p-m. on July 1, 2007.

The safety zone for the fireworks will
encompass all waters of Lake Erie,
Fairview, PA within a three hundred
foot radius of position 42°04’19” N,
080°14’40” W. [DATUM: NAD 83].

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on-
scene representative. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his designated on-scene
representative. The Captain of the Port
Buffalo or his designated on-scene
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
order.

This determination is based on the
minimal time that vessels will be
restricted from the safety zone and the
safety zone is an area where the Coast
Guard expects insignificant adverse
impact to mariners from the safety
zone’s activation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
a portion of Lake Erie, Fairview, PA
between 9:30 p.m. and 9:45 p.m. on July
1, 2007.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be

in effect for fifteen minutes for one
event. Vessel traffic can safely pass
outside the safety zone during the event.
In the event that this temporary safety
zone affects shipping, commercial
vessels may request permission from the
Captain of the Port Buffalo to transit
through the safety zone. The Coast
Guard will give notice to the public via
a Broadcast to Mariners that the
regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
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effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
tribal concerns. We have determined
that this safety zone and fishing rights
protection need not be incompatible.
We have also determined that this Rule
does not have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this Rule or options for compliance are
encouraged to contact the point of
contact listed under FOR FURTHER
INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs

has not designated it as a significant
energy action. Therefore, it does not
require a statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedure; and related management
system practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. This event establishes a
safety zone therefore paragraph (34)(g)
of the Instruction applies.

A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:
Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.

Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.

107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. A new temporary § 165.T09-040 is
added as follows:

§165.T09-040 Safety zone; Ferrier Picnic,
Lake Erie, Fairview, PA.

(a) Location. The following area is a
temporary safety zone: All waters and
the shoreline of Lake Erie, Fairview, PA
within a three hundred foot radius of
position 42°04’19” N, 080°14’40” W.
[DATUM: NAD 83].

(b) Enforcement period. This
regulation will be enforced from 9:30
p.m. to 9:45 p.m. on July 1, 2007.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo, or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port to act on his
behalf. The on-scene representative of
the Captain of the Port Buffalo will be
aboard either a Coast Guard or Coast
Guard Auxiliary vessel.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his designated on-scene
representative may be contacted via
VHF Channel 16.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port Buffalo
or his on-scene representative.

Dated: June 11, 2007.
S.J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. E7—-12401 Filed 6—26—07; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-07-080]
RIN 1625-AA00

Safety Zone; Port Jefferson Fireworks,
Long Island Sound, Port Jefferson, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Port Jefferson Fireworks on East
Beach in Port Jefferson, NY. The safety
zone is necessary to protect the life and
property of the maritime community
from the hazards posed by the fireworks
display. Entry into or movement within
this safety zone during the enforcement
period is prohibited without approval of
the Captain of the Port, Long Island
Sound.

DATES: This rule is effective from 8 p.m.
on July 4, 2007 until 11 p.m. on July 5,
2007.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket CGD01-07—
080 and will be available for inspection
or copying at Sector Long Island Sound,
New Haven, CT, between 9 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant D. Miller, Chief, Waterways
Management Division, Coast Guard
Sector Long Island Sound at (203) 468—
4596.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. The Coast
Guard did not receive an Application
for Approval of Marine Event for this
event with sufficient time to implement
an NPRM. A delay or cancellation of the
fireworks display in order to
accommodate a full notice and comment
period would be contrary to the public
interest.

Under 5 U.S.C. 553(d)(3), the Coast
Guard also finds that good cause exists
for making this rule effective less than
30 days after publication in the Federal
Register. Any delay encountered in this
regulation’s effective date would be
impracticable and contrary to public
interest since immediate action is

needed to prevent traffic from transiting
a portion of Long Island Sound off East
Beach, Port Jefferson, NY and to protect
the maritime public from the hazards
associated with this fireworks event.

The temporary zone should have
minimal negative impact on the public
and navigation because it will be
enforced for a three hour period on only
one of two specified days. In addition,
the area closed by the safety zone is
minimal, allowing vessels to transit
around the zone in Long Island Sound
off Port Jefferson, NY.

Background and Purpose

The Port Jefferson Fireworks display
will take place on East Beach, Port
Jefferson, NY from 8 p.m. to 11 p.m. on
July 4, 2007. If the fireworks display is
cancelled due to inclement weather on
July 4, 2007, it will take place during
the same hours on July 5, 2007. This
safety zone is necessary to protect the
life and property of the maritime public
from the hazards posed by the fireworks
display. It will protect the maritime
public by prohibiting entry into or
movement within this portion of Long
Island Sound one hour prior to, during
and one hour after the stated event.

Discussion of Rule

This regulation establishes a
temporary safety zone on the navigable
waters of Long Island Sound off East
Beach, Port Jefferson, NY within a five
hundred foot radius of the fireworks
launch site located at approximate
position 40°57’53.189” N, 073°03’9.72”
W. The temporary safety zone will be
outlined by temporary marker buoys
installed by the event organizers.

This action is intended to prohibit
vessel traffic in a portion of Long Island
Sound off East Beach, Port Jefferson, NY
to provide for the protection of life and
property of the maritime public. The
safety zone will be enforced from 8 p.m.
until 11 p.m. on July 4, 2007.
Alternatively, if the fireworks display is
cancelled due to inclement weather on
July 4, 2007, the zone will be enforced
during the same hours on July 5, 2007.
Marine traffic may transit safely outside
of the safety zone during the event
thereby allowing navigation of the rest
of Long Island Sound except for the
portion delineated by this rule.

The Captain of the Port anticipates
minimal negative impact on vessel
traffic due to this event because of the
safety zone’s small size and duration.
Public notifications will be made prior
to the effective period via local notice to
mariners and marine information
broadcasts.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This regulation may have some
impact on the public, but the potential
impact will be minimized for the
following reasons: Vessels will only be
excluded from the area of the safety
zone for 3 hours; and vessels will be
able to operate in other areas of Long
Island Sound off Port Jefferson, NY
during the enforcement period.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit or anchor in
those portions of Long Island Sound off
Port Jefferson, NY covered by the safety
zone. For the reasons outlined in the
Regulatory Evaluation section above,
this rule will not have a significant
impact on a substantial number of small
entities.

Assistance for Small Entities

Under subsection 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 [Pub. L. 104-121],
the Coast Guard wants to assist small
entities in understanding this rule so
that they can better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
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wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about the rule or any policy of the Coast
Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order

13175, Consultation and Coordination
with Indian Tribal Governments,
because it will not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of the categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation. This rule

falls under the provisions of paragraph
(34)(g) because the rule establishes a
safety zone.

A final “Environmental Analysis
Check List” and a final ““Categorical
Exclusion Determination’ will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226 and 1231; 46
U.S.C. Chapter 701; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04—1, 6.04—6, and 160.5; Pub.
L. 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T01-080 to
read as follows:

§165.T01-080 Safety Zone; Port Jefferson
Fireworks, Port Jefferson, NY.

(a) Location. The following area is a
safety zone: All navigable waters of
Long Island Sound off of East Beach,
Port Jefferson, NY, from surface to
bottom, within a 500 foot radius of the
fireworks launch site located in
approximate position 40°57°53.189” N,
073°0379.72” W.

(b) Definitions. The following
definitions apply to this section:
Designated on-scene patrol personnel,
means any commissioned, warrant and
petty officers of the U.S. Coast Guard
operating Coast Guard vessels in the
enforcement of this safety zone.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into or movement within
this zone is prohibited unless
authorized by the Captain of the Port
Long, Island Sound or his designated
on-scene patrol personnel.

(3) All persons and vessels shall
comply with the orders of the Coast
Guard Captain of the Port or designated
on-scene patrol personnel.

(4) Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed.

(5) Persons and vessels may request
permission to enter the zone on VHF—
16 or via phone at (203) 468—4401.

(d) Enforcement period. This section
will be enforced from 8 p.m. to 11 p.m.
on Wednesday, July 4, 2007 and if the
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fireworks display is postponed, it will
be enforced from 8 p.m. to 11 p.m. on
Thursday, July 5, 2007.

Dated: June 15, 2007.
D.A. Ronan,

Captain, U.S. Coast Guard, Captain of the
Port, Long Island Sound.

[FR Doc. E7—-12379 Filed 6—26—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-07-038]

RIN 1625-AA00

Safety Zone; City of Syracuse

Fireworks, Syracuse Inner Harbor,
Syracuse, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Syracuse Inner Harbor, Syracuse,
NY. This zone is intended to restrict
vessels from a portion of the Syracuse
Inner Harbor during the City of Syracuse
Fireworks Celebration on June 29, 2007
Fireworks display. This temporary
safety zone is necessary to protect
spectators and vessels from the hazards
associated with fireworks displays.
DATES: This rule is effective from 9:30
p.m. to 10:30 p.m. on June 29, 2007.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket CGD09-07—
038 and are available for inspection or
copying at U.S. Coast Guard Sector
Buffalo, 1 Fuhrmann Boulevard,
Buffalo, NY 14203 between 8 a.m. and
3 p.m. Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Tracy Wirth, U.S. Coast Guard Sector
Buffalo; (716) 843—9573.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(3)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM. The
permit application was not received in
time to publish an NPRM followed by
a final rule before the effective date.
Under 5 U.S.C. 553(d)(3), good cause
exists for making this rule effective less
than 30 days after publication in the
Federal Register. Delaying this rule

would be contrary to the public interest
of ensuring the safety of spectators and
vessels during this event and immediate
action is necessary to prevent possible
loss of life or property.

Background and Purpose

This temporary safety zone is
necessary to ensure the safety of vessels
and spectators from hazards associated
with a fireworks display. Based on
accidents that have occurred in other
Captain of the Port zones, and the
explosive hazards of fireworks, the
Captain of the Port Buffalo has
determined that fireworks launches in
close proximity to watercraft pose
significant risk to public safety and
property. The likely combination of
large numbers of recreation vessels,
congested waterways, darkness
punctuated by bright flashes of light,
alcohol use, and debris falling into the
water could easily result in serious
injuries or fatalities. Establishing a
safety zone to control vessel movement
around the location of the launch
platform will help ensure the safety of
persons and property at these events
and help minimize the associated risks.

Discussion of Rule

A temporary safety zone is necessary
to ensure the safety of spectators and
vessels during the setup, loading and
launching of a fireworks display in
conjunction with the City of Syracuse
fireworks display. The fireworks display
will occur between 9:30 p.m. and 10:30
p-m. on June 29, 2007.

The safety zone for the fireworks will
encompass all waters of the Syracuse
Inner Harbor and Onondaga Lake within
a three hundred fifty foot radius of
position 43°03’37” N, 076°09'59” W.
[DATUM: NAD 83].

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port or the designated on-
scene representative. Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port
Buffalo or his designated on-scene
representative. The Captain of the Port
or his designated on-scene
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
minimal time that vessels will be
restricted from the safety zone and the
safety zone is an area where the Coast
Guard expects insignificant adverse
impact to mariners from the safety
zone’s activation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor in
a portion of the Syracuse Harbor,
Syracuse, NY between 9:30 p.m. and
10:30 p.m. on June 29, 2007.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will be
in effect for only one hour. Vessel traffic
can safely pass outside the safety zone
during the event. In the event that this
temporary safety zone affects shipping,
commercial vessels may request
permission from the Captain of the Port
Buffalo to transit through the safety
zone. The Coast Guard will give notice
to the public via a Broadcast to Mariners
that the regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
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Coast Guard will not retaliate against
small entities that question or complain
about the rule or any policy of the Coast
Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate

tribal concerns. We have determined
that this safety zone and fishing rights
protection need not be incompatible.
We have also determined that this Rule
does not have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this Rule or options for compliance are
encouraged to contact the point of
contact listed under FOR FURTHER
INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedure; and related management
system practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National

Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. This event establishes a
safety zone therefore paragraph (34)(g)
of the Instruction applies.

A final “Environmental Analysis
Check List” and a final ““Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Anew temporary § 165.T09-038 is
added as follows:

§165.T09-038 Safety zone; City of
Syracuse Fireworks Celebration, Syracuse
Inner Harbor, Syracuse, NY.

(a) Location. The following area is a
temporary safety zone: All waters of the
Syracuse Inner Harbor and Onondaga
Lake in a three hundred fifty foot radius
of position 43°03” 37” N, 076°09" 59” W.
[DATUM: NAD 83].

(b) Effective period. This regulation is
effective from 9:30 p.m. to 10:30 p.m. on
June 29, 2007.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo, or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative” of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
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on his behalf. The on-scene
representative of the Captain of the Port
Buffalo will be aboard either a Coast
Guard or Coast Guard Auxiliary vessel.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port Buffalo or his designated on-scene
representative may be contacted via
VHF Channel 16.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port Buffalo
or his on-scene representative.

Dated: June 11, 2007.
S.J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. E7—12369 Filed 6-26—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-07-074]
RIN 1625-AA00

Safety Zone; Cancer Center for Kids,
Bayville, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Cancer Center for Kids Fireworks in
Bayville, NY. The safety zone is
necessary to protect the life and
property of the maritime community
from the hazards posed by the fireworks
display. Entry into or movement within
this safety zone during the enforcement
period is prohibited without approval of
the Captain of the Port, Long Island
Sound.

DATES: This rule is effective from 8 p.m.
to 11 p.m. on June 30, 2007.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-07—
074 and will be available for inspection
or copying at Sector Long Island Sound,
New Haven, CT, between 9 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant D. Miller, Chief, Waterways
Management Division, Coast Guard
Sector Long Island Sound at (203) 468—
4596.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. The Coast
Guard did not receive an Application
for Approval of Marine Event for this
event with sufficient time to implement
an NPRM, thereby making an NPRM
impracticable and contrary to the public
interest. A delay or cancellation of the
fireworks display in order to
accommodate a full notice and comment
period would be contrary to the public
interest.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay encountered in this
regulation’s effective date would be
impracticable and contrary to public
interest since immediate action is
needed to prevent traffic from transiting
a portion of Bayville, NY and to protect
the maritime public from the hazards
associated with this fireworks event.

Background and Purpose

The Cancer Center for Kids Fireworks
display will be taking place in Bayville,
NY from 8 p.m. to 11 p.m. on June 30,
2007. This safety zone is necessary to
protect the life and property of the
maritime public from the hazards posed
by the fireworks display. It will protect
the maritime public by prohibiting entry
into or movement within the navigable
waters of this portion of Long Island
Sound one hour prior to, during and one
hour after the stated event.

Discussion of Rule

This regulation establishes a
temporary safety zone on the navigable
waters of Bayville, NY within a 600-foot
radius of the fireworks barge located at
approximate position 40°55'19.8587” N,
073°34’41.9700” W. The temporary
safety zone will be outlined by
temporary marker buoys installed by the
event organizers.

This action is intended to prohibit
vessel traffic in a portion of Bayville,
NY to provide for the protection of life
and property of the maritime public.
The safety zone will be enforced from 8
p.m. until 11 p.m. on June 30, 2007.
Marine traffic may transit safely outside
of the safety zone during the event
thereby allowing navigation of the rest
of Long Island Sound except for the
portion delineated by this rule.

The Captain of the Port anticipates
minimal negative impact on vessel
traffic from this event due to the limited

area and duration covered by this safety
zone. Public notifications will be made
prior to the effective period via local
notice to mariners and marine
information broadcasts.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This regulation should have minimal
negative impact on the public and
navigation because it is only effective
for a three hour period on a single day.
In addition, the area closed by the safety
zone is minimal, allowing vessels to
transit around the zone in Bayville, NY.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule will have a significant
economic impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
those portions of Long Island Sound
covered by the safety zone. For the
reasons outlined in the Regulatory
Evaluation section above, this rule will
not have a significant impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under subsection 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 [Pub. L. 104-121],
the Coast Guard wants to assist small
entities in understanding this rule so
that they can better evaluate its effects
on them and participate in the
rulemaking. If this rule will affect your
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small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please call
Lieutenant D. Miller, Chief, Waterways
Management Division, Sector Long
Island Sound, at (203) 468—4596.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
will not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it will not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of the categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation. This rule
falls under the provisions of paragraph
(34)(g) because the rule establishes a
safety zone.

A final “Environmental Analysis
Check List” and a final ““Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 46
U.S.C. Chapter 701; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04—1, 6.04—6, and 160.5; Pub.
L. 107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
m 2. Add temporary § 165.T01-074 to
read as follows:

§165.T01-074—Safety Zone: Cancer
Center for Kids, Bayville NY.

(a) Location. The following area is a
safety zone: All navigable waters of
Long Island Sound off of Bayville
Avenue in Bayville, NY within a 600—
foot radius of the fireworks barge
located in approximate position
40°55’19.8587” N, 073°34’41.9700” W.

(b) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply. .

(2) In accordance with the general
regulations in § 165.23 of this part, entry
into or movement within this zone is
prohibited unless authorized by the
Captain of the Port Long, Long Island
Sound.
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(3) All persons and vessels shall
comply with the Coast Guard Captain of
the Port or designated on-scene patrol
personnel. These personnel comprise
commissioned, warrant and petty
officers of the U.S. Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel by siren, radio, flashing light or
other means, the operator of the vessel
shall proceed as directed.

(c) Enforcement period. This section
will be enforced from 8 p.m. to 11 p.m.
on Saturday, June 30, 2007.

Dated: June 15, 2007.
D.A. Ronan,

Captain, U.S. Coast Guard, Captain of the
Port, Long Island Sound.

[FR Doc. E7—12366 Filed 6—26—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-07-036]

RIN 1625-AA00

Safety Zone: Hingham 4th of July
Fireworks Display, Hingham, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Town of Hingham Fourth of July
Fireworks on July 1, 2007. The safety
zone is necessary to protect the life and
property of the maritime public from the
potential hazards posed by a fireworks
display. The safety zone temporarily
prohibits entry into or movement within
this portion of Hingham Inner Harbor
during its closure period.

DATES: This rule is effective from 8:45
p-m. on July 1, 2007 until 11 p.m. on
July 2, 2007.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket are part of
docket CGD01-07-036 and are available
for inspection or copying at Sector
Boston, 427 Commercial Street, Boston,
MA between the hours of 8 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Petty Officer Joseph Yonker, Sector
Boston, Waterways Management
Division, at (617) 223-5007.

SUPPLEMENTARY INFORMATION:

Regulatory History

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. As the fireworks display is
scheduled to occur on July 1, 2007, any
delay encountered in the regulation’s
effective date would be contrary to the
public interest since the safety zone is
needed to prevent traffic from transiting
a portion of Hingham Inner Harbor
during the fireworks display thus
ensuring that the maritime public is
protected from any potential harm
associated with such an event.
Additionally, the zone should have
negligible impact on vessel transits due
to the fact that vessels will be limited
from the area for only two hours and
fifteen minutes and vessels can still
transit in the majority of Hingham Inner
Harbor during the event. Accordingly,
under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not publishing an NPRM.

For the same reasons, the Coast Guard
finds, under 5 U.S.C. 553(d)(3), that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

This rule establishes a safety zone on
the navigable waters of Hingham Inner
Harbor within a 500-yard radius of the
fireworks barge located at approximate
position 42°015.30" N, 070 °53.02" W.
The safety zone is in effect from 8:45
p-m. until 11 p.m. on July 1, 2007. The
rain date for the fireworks event is from
8:45 p.m. until 11 p.m. on July 2, 2007.

The safety zone temporarily restricts
movement within this portion of
Hingham Inner Harbor and is needed to
protect the maritime public from the
dangers posed by a fireworks display.
Marine traffic may transit safely outside
of the zone during the enforcement
period. The Captain of the Port does not
anticipate any negative impact on vessel
traffic due to the event. Public
notification will be made prior to the
enforcement period via marine
information broadcasts and Local Notice
to Mariners.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule prevents vessel
traffic from transiting a portion of
Hingham Inner Harbor during the

enforcement period, the effects of this
regulation will not be significant for
several reasons: vessels will be excluded
from the proscribed area for only two
hours and fifteen minutes, vessels will
be able to operate in the majority of
Hingham Inner Harbor during the
effective period, and advance
notifications will be made to the local
maritime community by marine
information broadcasts and Local Notice
to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of Hingham Inner Harbor from
8:45 p.m. until 11 p.m. on July 1, 2007.
The rain date for the fireworks event is
from 8:45 p.m. until 11 p.m. on July 2,
2007.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: this rule will be
in effect for only two hours and fifteen
minutes, vessel traffic can safely pass
around the zone, and advance
notification will be made to the local
maritime community by marine
information broadcasts and Local Notice
to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions



35170

Federal Register/Vol. 72, No. 123/ Wednesday, June 27, 2007 /Rules and Regulations

annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not pose an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under 2.B.2 of the Instruction.
Therefore, this rule is categorically

excluded, under figure 2—1, paragraph
(34)(g) of the Instruction, from further
environmental documentation. This rule
fits the category selected from paragraph
(34)(g), as it would establish a safety
zone. A final “Environmental Analysis
Check List” and a final ““Categorical
Exclusion Determination’ will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T01-036 to
read as follows:

§165.T07-036 Safety Zone; Town of
Hingham 4th of July Fireworks Display,
Hingham Inner Harbor, Massachusetts.

(a) Location. The following area is a
safety zone: All navigable waters of
Hingham Inner Harbor within a 500-
yard radius of the fireworks barge
located at approximate position
42°015.30" N, 070°53.02" W.

(b) Enforcement Period. This section
will be enforced from 8:45 p.m. until 11
p-m. on July 1, 2007. The rain date for
the fireworks event is from 8:45 p.m.
until 11 p.m. on July 2, 2007.

(c) Definitions. (1) As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel
authorized to act on behalf of the
Captain of the Port, Boston (COTP), and
a Federal, State, and local officer
designated by or assisting the COTP.

(2) [Reserved]

(d) Regulations. (1) In accordance
with the general regulations in 165.23 of
this part, entry into or movement within
this zone by any person or vessel is
prohibited unless authorized by the
COTP or the COTP’s designated
representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP’s
designated representative.
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(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or the COTP’s
designated representative on VHF
Channel 16 (156.8 MHz) to seek
permission to do so. If permission is
granted, vessel operators must comply
with all directions given to them by the
COTP or the COTP’s designated
representative.

Dated: May 25, 2007.
James L. McDonald,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. E7-12368 Filed 6—26—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD01-07-073]
RIN 1625-AA00

Safety Zone: Salem Harbor Celebrates
The 4th of July Fireworks—Boston, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the “Salem Harbor Celebrates the 4th of
July Fireworks” display on July 4, 2007,
in Salem, Massachusetts. The safety
zone is necessary to protect the life and
property of the maritime public from the
potential hazards posed by a fireworks
display. The safety zone temporarily
prohibits entry into or movement within
this portion of the Pickering Wharf
Channel during its closure period.
DATES: This rule is effective from 8:45
p-m. until 10:15 p.m. on July 4, 2007.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD01-07—
073 and are available for inspection or
copying at Sector Boston, 427
Commercial Street, Boston, MA,
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Petty Officer Joseph Yonker, Sector
Boston, Waterways Safety and Response
Division, at (617) 223-5007.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. An NPRM

was not published for this regulation
because the logistics with respect to the
fireworks presentation were not
determined with sufficient time to draft
and publish an NPRM. Any delay
encountered in this regulation’s
effective date would be contrary to the
public interest since the safety zone is
needed to prevent traffic from transiting
a portion of the Pickering Wharf
Channel during the fireworks display
and to provide for the safety of life on
navigable waters.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay encountered in this
regulation’s effective date would be
contrary to the public interest since the
safety zone is needed to prevent traffic
from transiting a portion of the
Pickering Wharf Channel during the
fireworks event thus ensuring that the
maritime public is protected from any
potential harm associated with such an
event. The safety zone should have a
minimal negative impact on vessel
transits in the Pickering Wharf Channel
because vessels will be excluded from
the area for only one and a half hours,
and vessels can still operate in other
areas of the channel during the event.

Background and Purpose

“City of Salem”, the organization
responsible for Salem Celebrates the 4th
of July, is holding a fireworks display in
honor of Independence Day. This rule
establishes a temporary safety zone on
the navigable waters of the Pickering
Wharf Channel within a four hundred
(400) yard radius of the fireworks
launch site located at approximate
position 42°31.05’ N, 070°52.05" W. This
safety zone is necessary to protect the
maritime public from the dangers posed
by this event. It will protect the public
by prohibiting entry into or movement
within the proscribed portion of the
Pickering Wharf Channel during the
fireworks display.

Marine traffic may transit safely
outside of the safety zone during the
enforcement period. The Captain of the
Port does not anticipate any negative
impact on vessel traffic due to this
event. Public notification will be made
prior to and during the effective period
via marine information broadcasts and
Local Notice to Mariners.

Discussion of Rule

This rule is effective from 8:45 p.m.
until 10:15 p.m. on July 4, 2007. Marine
traffic may transit safely outside of the
safety zone in the majority of the
Pickering Wharf Channel during the
event. Given the limited time-frame of

the enforcement period of the safety
zone, the size of the channel and the
size of the safety zone itself, the Captain
of the Port anticipates minimal negative
impact on vessel traffic due to this
event. Public notifications will be made
prior to and during the enforcement
period via Local Notice to Mariners and
marine information broadcasts.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule will prevent traffic
from transiting a portion of the
Pickering Wharf Channel during this
event, the effect of this rule will not be
significant for several reasons: vessels
will be excluded from the area of the
safety zone for only one and one-half
hours, although vessels will not be able
to transit the channel in the vicinity of
the safety zone, they will be able to
operate in other areas of the channel
during the enforcement period; and
advance notification will be made to the
local maritime community by marine
information broadcasts and Local Notice
to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Pickering Wharf
Channel from 8:45 p.m. until 10:15 p.m.
on July 4, 2007. This safety zone will
not have a significant economic impact
on a substantial number of small entities
for the reasons described under the
Regulatory Evaluation section.

Assistance for Small Entities

Under subsection 213(a) of the Small
Business Regulatory Enforcement
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Fairness Act of 1996 [Pub. L. 104-121],
the Coast Guard wants to assist small
entities in understanding this rule so
that they can better evaluate its effects
on them and participate in the
rulemaking process. If this rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please call Petty Officer Joseph Yonker,
Sector Boston, Waterways Management
Division, at (617) 223-5007.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about the rule or any policy of the Coast
Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
a expenditure, we do discuss the effects
of this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA)(42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under section 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction, from further
environmental documentation. This rule
fits the category selected from paragraph
(34)(g), as it would establish a safety
zone. A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107—-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T01-073 to
read as follows:

§165.T01-073 Safety Zone: Salem
Celebrates the 4th of July Fireworks—
Salem, Massachusetts.

(a) Location. The following area is a
safety zone: All navigable waters of the
Pickering Wharf Channel within a four
hundred (400) yard radius of the
fireworks launch site located at
approximate position 42°31.05" N,
070°52.05" W.

(b) Enforcement Period. This rule is
effective from 8:45 p.m. until 10:15 p.m.
on July 4, 2007.

(c) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
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coxswain, petty officer, or other officer
operating a Coast Guard vessel
authorized to act on behalf of the
Captain of the Port, Boston (COTP), and
a Federal, State, and local officer
designated by or assisting the COTP.

(d) Regulations. (1) In accordance
with the general regulations in section
165.23 of this part, entry into or
movement within this safety zone will
be prohibited unless authorized by the
Captain of the Port Boston.

(2) All vessel operators shall comply
with the instructions of the COTP or the
designated representative.

(3) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP’s
designated representative.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or the COTP’s
designated representative on VHF
Channel 16 (156.8 MHz) to seek
permission to do so. If permission is
granted, vessel operators must comply
with all directions given to them by the
COTP or the COTP’s designated
representative.

Dated: June 12, 2007.
James L. McDonald,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. E7—12364 Filed 6-26—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-07-035]
RIN 1625-AA00

Safety Zone; Seneca River Days,
Baldwinsville, NY

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Seneca River, Baldwinsville, NY.
This safety zone is intended to restrict
vessels from a portion of the Seneca
River during the Seneca River Days
fireworks display on July 6, 2007. This
temporary safety zone is necessary to
protect spectators and vessels from the
hazards associated with fireworks
displays.

DATES: This rule is effective from 9:30
p.m. to 10:30 p.m. on July 6, 2007.

ADDRESSES: Documents indicated in this
preamble as being available in the

docket are part of docket CGD09-07—
035 and are available for inspection or
copying at U.S. Coast Guard Sector
Buffalo, 1 Fuhrmann Boulevard,
Buffalo, NY 14203 between 8 a.m. and
3 p.m. Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Tracy Wirth, U.S. Coast Guard Sector
Buffalo; (716) 843-9573.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(3)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM. The
permit application was not received in
time to publish an NPRM followed by
a final rule before the effective date.
Under 5 U.S.C. 553(d)(3), good cause
exists for making this rule effective
fewer than 30 days after publication in
the Federal Register. Delaying this rule
would be contrary to the public interest
of ensuring the safety of spectators and
vessels during this event and immediate
action is necessary to prevent possible
loss of life or property.

Background and Purpose

This temporary safety zone is
necessary to ensure the safety of vessels
and spectators from hazards associated
with a fireworks display. Based on
accidents that have occurred in other
Captain of the Port zones, and the
explosive hazards of fireworks, the
Captain of the Port Buffalo has
determined fireworks launches
proximate to watercraft pose significant
risk to public safety and property. The
likely combination of large numbers of
recreation vessels, congested waterways,
darkness punctuated by bright flashes of
light, alcohol use, and debris falling into
the water could easily result in serious
injuries or fatalities. Establishing a
safety zone to control vessel movement
around the location of the launch
platform will help ensure the safety of
persons and property at these events
and help minimize the associated risks.

Discussion of Rule

A temporary safety zone is necessary
to ensure the safety of spectators and
vessels during the setup, loading and
launching of a fireworks display in
conjunction with the Seneca River Days
fireworks display. The fireworks display
will occur between 9:30 p.m. and 10:30
p-m. on July 6, 2007.

The safety zone for the fireworks will
encompass all waters of the Seneca
River, Baldwinsville, NY within a six
hundred foot radius of position

43°0925” N, 076°20°20” W. [DATUM:
NAD 83].

All persons and vessels shall comply
with the instructions of the Coast Guard
Captain of the Port Buffalo or the
designated on-scene representative.
Entry into, transiting, or anchoring
within the safety zone is prohibited
unless authorized by the Captain of the
Port Buffalo or his designated on-scene
representative. The Captain of the Port
Buffalo or his designated on-scene
representative may be contacted via
VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This determination is based on the
minimal time that vessels will be
restricted from the safety zone and the
safety zone is an area where the Coast
Guard expects insignificant adverse
impact to mariners from the safety
zone’s activation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners and operators of
vessels intending to transit or anchor in
a portion of the Seneca River
Baldwinsville, NY between 9:30 p.m.
and 10:30 p.m. on July 6, 2007.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be
in effect for only one hour for one event.
Vessel traffic can safely pass outside the
safety zone during the event. In the
event that this temporary safety zone
affects shipping, commercial vessels
may request permission from the
Captain of the Port Buffalo to transit
through the safety zone. The Coast
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Guard will give notice to the public via
a Broadcast to Mariners that the
regulation is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about the rule or any policy of the Coast
Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule would not result in
such expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and

Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the treaty
rights of Native American Tribes.
Moreover, the Coast Guard is committed
to working with Tribal Governments to
implement local policies and to mitigate
tribal concerns. We have determined
that this safety zone and fishing rights
protection need not be incompatible.
We have also determined that this Rule
does not have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this Proposed Rule or options for
compliance are encouraged to contact
the point of contact listed under FOR
FURTHER INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15

U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedure; and related management
system practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. This event establishes a
safety zone therefore paragraph (34)(g)
of the Instruction applies.

A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination’ are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

| 2. Anew temporary § 165.T09-035 is
added as follows:
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§165.T09-035 Safety zone; Seneca River
Days, Baldwinsville, NY.

(a) Location. The following area is a
temporary safety zone: All waters of the
Seneca River, Baldwinsville, NY within
a six hundred foot radius of position
43°09’25” N, 076°20°20” W. [DATUM:
NAD 83].

(b) Enforcement period. This
regulation will be enforced from 9:30
p.m. to 10:30 p.m. on July 6, 2007.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port Buffalo, or his
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port
Buffalo or his designated on-scene
representative.

(3) The “on-scene representative’ of
the Captain of the Port Buffalo is any
Coast Guard commissioned, warrant or
petty officer who has been designated
by the Captain of the Port Buffalo to act
on his behalf. The on-scene
representative of the Captain of the Port
Buffalo will be aboard either a Coast
Guard or Coast Guard Auxiliary vessel.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port Buffalo
or his on-scene representative to obtain
permission to do so. The Captain of the
Port or his designated on-scene
representative may be contacted via
VHF Channel 16.

(5) Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the Captain of the Port Buffalo
or his on-scene representative.

Dated: June 11, 2007.
S.]J. Ferguson,

Captain, U.S. Coast Guard, Captain of the
Port Buffalo.

[FR Doc. E7—-12360 Filed 6-26—07; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD01-07-037]

RIN 1625-AA00

Safety Zone: Independence Day

Celebration Fireworks Display,
Ipswich, MA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Trustees of Reservations July
Fireworks on July 4, 2007. The safety
zone is necessary to protect the life and
property of the maritime public from the
potential hazards posed by a fireworks
display. The safety zone temporarily
prohibits entry into or movement within
this portion of Ipswich Bay during its
closure period.

DATES: This rule is effective from 8:30
p-m. on July 4, 2007 until 10:30 p.m. on
July 5, 2007.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket are part of
docket CGD01-07-037 and are available
for inspection or copying at Sector
Boston, 427 Commercial Street, Boston,
MA between the hours of 8 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Petty Officer Joseph Yonker, Sector
Boston, Waterways Management
Division, at (617) 223-5007.
SUPPLEMENTARY INFORMATION:

Regulatory History

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. As the fireworks display is
scheduled to occur on July 4, 2007, any
delay encountered in the regulation’s
effective date would be contrary to the
public interest since the safety zone is
needed to prevent traffic from transiting
a portion of Ipswich Bay during the
fireworks display thus ensuring that the
maritime public is protected from any
potential harm associated with such an
event. Additionally, the zone should
have negligible impact on vessel transits
due to the fact that vessels will be
limited from the area for only two hours
and vessels can still transit in the
majority of Ipswich Bay during the
event. Accordingly, under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing an
NPRM.

For the same reasons, the Coast Guard
finds, under 5 U.S.C. 553(d)(3), that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

This rule establishes a safety zone on
the navigable waters of Ipswich Bay
within a 500-yard radius of the
fireworks display located at
approximate position 42°960.63" N,
070°77.59” W. The safety zone is in
effect from 8:30 p.m. until 10:30 p.m. on
July 4, 2007. The rain date for the

fireworks event is from 8:30 p.m. until
10:30 p.m. on July 5, 2007.

The safety zone temporarily restricts
movement within this portion of
Ipswich Bay and is needed to protect
the maritime public from the dangers
posed by a fireworks display. Marine
traffic may transit safely outside of the
safety zone during the enforcement
period. The Captain of the Port does not
anticipate any negative impact on vessel
traffic due to the event. Public
notification will be made prior to the
enforcement period via marine
information broadcasts and Local Notice
to Mariners.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule prevents vessel
traffic from transiting a portion of
Ipswich Bay during the enforcement
period, the effects of this regulation will
not be significant for several reasons:
Vessels will be excluded from the
proscribed area for only two hours,
vessels will be able to operate in the
majority of Ipswich Bay during the
effective period, and advance
notification will be made to the local
maritime community by marine
information broadcasts and Local Notice
to Mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of Ipswich Bay from 8:30 p.m.
until 10:30 p.m. on July 4, 2007. The
rain date for the fireworks event is from
8:30 p.m. until 10:30 p.m. on July 5,
2007.
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This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: This rule will be
in effect for only two hours, vessel
traffic can safely pass around the zone,
and advance notification will be made
to the local maritime community by
marine information broadcasts and
Local Notice to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the

effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not pose an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these

standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D
and Department of Homeland Security
Management Directive 5100.1, which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f), and have concluded that there
are no factors in this case that would
limit the use of a categorical exclusion
under 2.B.2 of the Instruction.
Therefore, this rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction, from further
environmental documentation. This rule
fits the category selected from paragraph
(34)(g), as it would establish a safety
zone.

A final “Environmental Analysis
Check List” and a final ““Categorical
Exclusion Determination” will be
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T01-037 to
read as follows:

§165.T01-037 Safety Zone; Independence
Day Celebration Fireworks Display, Ipswich,
Massachusetts.

(a) Location. The following area is a
safety zone: All navigable waters of
Ipswich Bay within a 500-yard radius of
the fireworks barge located at
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approximate position 42°960.63" N,
070°77.59" W.

(b) Enforcement Period. This section
will be enforced from 8:30 p.m. until
10:30 p.m. on July 4, 2007. The rain date
for the fireworks event is from 8:30 p.m.
until 10:30 p.m. on July 5, 2007.

(c) Definitions. (1) As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel
authorized to act on behalf of the
Captain of the Port, Boston (COTP), and
a Federal, State, and local officer
designated by or assisting the COTP.

(2) [Reserved]

(d) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entry into or movement
within this zone by any person or vessel
is prohibited unless authorized by the
COTP or the COTP’s designated
representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or the COTP’s
designated representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or the COTP’s
designated representative on VHF
Channel 16 (156.8 MHz) to seek
permission to do so. If permission is
granted, vessel operators must comply
with all directions given to them by the
COTP or the COTP’s designated
representative.

Dated: May 25, 2007.
James L. McDonald,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. E7—12371 Filed 6-26-07; 8:45 am]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

Electronic Verification System (eVS)
for Parcel Select Mailings

AGENCY: United States Postal Service.
ACTION: Final rule; suspension of
effective date.

SUMMARY: This final rule delays the date
set for the required use of electronic
data and automated processes of the
Electronic Verification System (eVS) for
permit imprint Parcel Select® manifest
mailings, which currently are paper-
driven and rely on manual processes for
handling verification and postage
reconciliations. The delay in required
use also extends to Standard Mail®
machinable parcels and parcels from

other Package Services subclasses
(Bound Printed Matter, Library Mail, or
Media Mail®) that are authorized to be
commingled with permit imprint Parcel
Select parcels. Parcel mailers and
shippers may continue to use eVS as an
option if they meet the required
business standards and technical
specifications in the Domestic Mail
Manual.

DATES: The effective date for the final
rule amending 39 CFR part 111
published in the Federal Register (71
FR 38966) on July 10, 2006, is delayed
indefinitely. The Postal Service™ will
publish a document in the Federal
Register announcing the new effective
date. The applicability date for the
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®) change set forth below is May
14, 2007.

FOR FURTHER INFORMATION CONTACT: Neil
Berger, Program Manager, Business
Mailer Support, via e-mail at
neil.h.berger@usps.gov or by telephone
at (202) 268-7267.

SUPPLEMENTARY INFORMATION: On
November 7, 2005, the Postal Service
published a proposed rule in the
Federal Register (70 FR 67399-67405),
soliciting comments from mailers and
parcel shippers on requiring the use of
the Electronic Verification System (eVS)
for all permit imprint Parcel Select
mailings, including those containing
authorized commingled Standard Mail
machinable parcels and parcels from the
other subclasses of Package Services
(Bound Printed Matter, Media Mail, and
Library Mail).

On July 10, 2006, the Postal Service
published a final rule in the Federal
Register (71 FR 38966—-38978)
responding to comments from the
mailing industry and providing
implementing language and mailing
standards to take effect on August 1,
2007, that would require all permit
imprint Parcel Select mail and all
permit imprint mail authorized to be
commingled with Parcel Select to be
prepared using eVS.

The Postal Service is delaying the
required use of eVS because of the large
number of format and coding changes
required by the R2006—1 omnibus rate
case, implemented on May 14, 2007,
and because of the addition of several
new subclasses of mail that will become
available under eVS after May 14, 2007.

As a result, the Postal Service is re-
evaluating a suitable date for new mailer
implementation of eVS. Once the Postal
Service, working closely with the parcel
shipping industry, determines an
appropriate date, it will publish the new

date in the Federal Register and the
Postal Bulletin.

We adopt the following amendments
to Mailing Standards of the United
States Postal Service, Domestic Mail
Manual (DMM), incorporated by
reference in the Code of Federal
Regulations. See 39 CFR 111.1.

List of Subjects in 39 CFR Part 111

Postal Service.

m Accordingly, 39 CFR part 111 is
amended as follows:

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM®) as provided below: Mailing
Standards of the United States Postal
Service, Domestic Mail Manual

705 Advanced Preparation and
Special Postage Payment Systems

* * * * *

2.9 Electronic Verification System
(eVS)

* * * * *

[Revise the heading “Optional and
Required Use” to read as follows:]

2.9.4 Use

[Revise 2.9.4 by removing the last
sentence “Effective August 1, 2007,
mailers must use eVS for all permit
imprint Parcel Select parcels and for
permit imprint parcels authorized under
705.6.0 and 705.7.0 to be commingled
with Parcel Select” to read as follows:]
Mailers depositing permit imprint
parcels for those classes of mail and rate
categories specified in 2.9.2 may
document and pay postage using eVS.
Mailers authorized to commingle
Standard Mail parcels or Package
Services presorted parcels under 705.6.0
and 705.7.0 also may use eVS to
document and pay postage for all
parcels in the mailing for those mail
classes and subclasses available under
2.9.2.

* * * * *

Neva R. Watson,

Attorney, Legislative.

[FR Doc. E7—10391 Filed 6—26—07; 8:45 am)]
BILLING CODE 7710-12-P



35178

Federal Register/Vol. 72, No. 123/ Wednesday, June 27, 2007 /Rules and Regulations

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0313; FRL-8134-5]
Tobacco Mild Green Mosaic
Tobamovirus (TMGMV); Temporary

Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
temporary exemption from the
requirement of a tolerance for residues
of the tobacco mild green mosaic
tobamovirus (TMGMV) on grass and
grass hay when applied/used as a
bioherbicide against the weed tropical
soda apple. Interregional Research
Project Number 4 (IR4), on behalf of
BioProdex, Inc. submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA), requesting the temporary
tolerance exemption. This regulation
eliminates the need to establish a
maximum permissible level for residues
of TMGMV. The temporary tolerance
exemption expires on June 30, 2009.

DATES: This regulation is effective June
27, 2007. Objections and requests for
hearings must be received on or before
August 27, 2007, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006—-0313. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit’” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information

whose disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only

available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Rebecca Edelstein, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 605—-0513; e-mail address:
edelstein.rebecca@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this “Federal Register”’ document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr. To access the
OPPTS Harmonized Guidelines
referenced in this document, go directly

to the guidelines at http://www.epa.gov/
opptsfrs/home/guidelin.htm.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0313 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before August 27, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2006-0313, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of July 7, 2006
(71 FR 38643) (FRL-8069-7), EPA
issued a notice pursuant to section
408(d)(3) of the FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 6E7029)
by BioProdex, Inc., Gainesville
Technology Enterprise Center (GTEC),
Box 5, Suite 205, 2153 SE Hawthorne
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Road, Gainesville, FL. 32641. The
petition requested that 40 CFR part 180
be amended by establishing a temporary
exemption from the requirement of a
tolerance for residues of TMGMV. The
docket for this action includes a
summary of the petition prepared by the
petitioner IR—4 on behalf of BioProdex,
Inc. There were no comments received
in response to the notice of filing.
Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of the FFDCA
defines “‘safe *’ to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B), in establishing or
maintaining in effect an exemption from
the requirement of a tolerance, EPA
must take into account the factors set
forth in section 408(b)(2)(C), which
require EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . . .” Additionally, section
408(b)(2)(D) of the FFDCA requires that
the Agency consider “available
information concerning the cumulative
effects of a particular pesticide’s
residues” and “‘other substances that
have a common mechanism of toxicity.”
EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major

identifiable subgroups of consumers,
including infants and children.

TMGMYV is a tobamovirus, a type of
plant virus, and tobamoviruses have no
known toxicity or pathogenicity to any
organisms other than plants. They are
unable to infect animals because they
lack cell surface binding site receptors
common to animal viruses.
Tobamoviruses enter plant cells only
through open wounds (e.g., those
produced by feeding insects or by
mechanical methods) or by cell-to-cell
transfer (Fraenkel-Conrat, et. al., 1988).
Almost all living things are routinely
exposed to plant viruses, including
tobamoviruses, through plants and plant
products (e.g., foods). TMGMYV is known
to infect about 20 plants, including
peppers (Plant Viruses Online, 2005;
Wetter, C., 2005); therefore, humans are
likely already exposed to TMGMV
through food. Throughout the available
literature, there are no reports of adverse
effects in animals resulting from
ingestion or exposure to TMGMV.
TMGMV has not been reported to
multiply in insects nor in any other
known animal. One reference provided
by the registrant may show replication
of TMV (another tobamovirus) in
cultured, immune-suppressed, monkey
kidney cell lines (Atherton, J.G., 1968).
However, this was an artificial system
and does not indicate that plant viruses
can normally replicate in animal cells.
The specific mode of action of TMGMV
is such that only some species within
the plant family Solanaceae are
susceptible to this virus. Laboratory
animals such as rabbits, mice, chickens,
and guinea pigs are routinely used for
producing antibodies against
tobamoviruses without causing adverse
effects to the animals. In addition, there
are no reports of humans that handle
and administer the viruses or of these
laboratory animals developing any
nasal, eye, skin, or pulmonary allergies,
or any other adverse reactions to the
viruses.

In support of this tolerance
exemption, mammalian toxicology
requirements were satisfied by publicly
available information submitted by
BioProdex, summarized in the
paragraph above. Specifically, the
information provided supports the lack
of toxicity to mammals and humans of
tobamoviruses, the fact that only certain
plants (and no animals) are susceptible
to TMGMYV, and that TMGMV poses
little to no risk to humans.

1. Acute oral toxicity/pathogenicity
(OPPTS 885.3050). To satisfy this
requirement, the registrant submitted
supporting public literature rather than
a study, which shows that plant viruses,
including TMGMYV, are found in food

ingested daily by humans and animals,
and according to the published
literature, no known adverse effects or
deaths have occurred in any species as
a result of such dietary exposures.

2. Acute dermal toxicity/pathology
(OPPTS 885.3100). The registrant
submitted supporting public literature
rather than a study to fulfill this
requirement, showing that plant viruses,
including TMGMV, are ubiquitous in
plants, and they are not known to cause
acute dermal toxicity or pathogenicity to
mammals.

3. Acute eye irritation (OPPTS
870.2400). The registrant submitted
supporting public literature rather than
a study to fulfill this requirement,
showing that plant viruses, including
TMGMV, are ubiquitous in plants, and
they are not known to cause acute eye
irritation or pathogenicity to mammals.

4. Acute pulmonary toxicity/
pathogenicity (OPPTS 885.3150). To
fulfill this requirement, the registrant
submitted supporting public literature
rather than a study, which shows that
plant viruses, including TMGMV, are
ubiquitous in plants, and they are not
known to cause acute pulmonary
toxicity or pathogenicity to mammals.

5. Acute injection toxicity/
pathogenicity (OPPTS 885.3200). To
fulfill this requirement, the registrant
submitted supporting public literature
rather than a study, showing the
following:

i. TMGMYV, like all tobamoviruses,
can evoke immune responses and
produce antibodies if properly injected
into laboratory animals such as rabbits,
mice, chickens, and guinea pigs without
causing adverse effects to the animals;
and

ii. There are no reports of humans that
handle and administer tobamoviruses or
laboratory animals developing adverse
reactions to the virus.

6. Hypersensitivity incidents (OPPTS
885.3400). Workers handling TMGMV
on a daily basis since 1999 have not had
a single incidence of hypersensitivity. In
addition, some workers have been
handling tobamoviruses for nearly 40
years without encountering
hypersensitivity to any of these viruses.
There are no reports of hypersensitivity
in humans or other animals to
tobamoviruses in the literature.

7. Cell culture (OPPTS 885.3500). To
satisfy this requirement, the registrant
submitted the following information,
supported by public literature.
Tobamoviruses are unable to infect
animal cells since the cell surface plays
an important role in infection of animal
cells; during infection, animal viruses
interact specifically with receptors on
the animal cell surface. Tobamoviruses,
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on the other hand, lack recognition for
these receptors and only enter plant
cells through open wounds or via cell-
to-cell transfer through intercellular
connections (Fraenkel-Conrat, et. al.,
1988). There is one report in the
literature of growing Tobacco mosaic
tobamovirus (TMV; a different
tobamovirus from the one that is the
subject of this tolerance exemption) in
cultured, immune-suppressed, monkey
kidney cell lines (Atherton, J.G., 1968).
However, this was an artificial system
and does not indicate that
tobamoviruses can normally replicate in
or infect animal cells.

Based on the published literature, in
accordance with Tier I toxicology data
requirements set forth in 40 CFR
158.740(c), the Tier II and Tier III
toxicology data requirements were not
triggered in connection with this action.

IV. Aggregate Exposures

In examining aggregate exposure,
section 408 of the FFDCA directs EPA
to consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food. Virus-infected food plants
have always been a part of the human
and domestic animal food supply
(Dewan and Pearson, 1995; McKinney,
1929; Provvidenti and Gonsalves, 1984;
Palukaitis, 1991; Jones et al., 1934;
Beemster and de Bokx, 1987). Most
plants may be infected by at least one
virus, and components of plant viruses
are often found in the produce of crop
plants. Even plants that show no disease
symptoms are often found to be infected
with viruses (Jones et al., 1934; Fulton,
1986). In addition, a common
agricultural practice used since the
1920s for protection against viral
disease involves intentionally
inoculating healthy plants with a mild
form of a virus in order to prevent
infection by a more virulent form
(Fulton, 1986). A great deal of
information supports the ubiquitous
appearance of plant viruses in foods,
and to date there have been no reports
of adverse human or animal health
effects associated with consumption of
plant viruses in food. Furthermore, the
proposed experimental use permit
(EUP) is not expected to result in
increased exposures of TMGMV to the
general population: The intended use of
TMGMV is in rangelands, grass

pastures, sod-production fields,
Conservation Reserve areas, and other
natural areas in Florida, and the only
residues anticipated on food with this
EUP are on grass and grass hay. In
addition, these residues on grass or
grass hay would only be incidental to
application to the target organism since
grass is not a host for TMGMV;
therefore, TMGMYV cannot infect grass
or replicate in grass. Accordingly, the
Agency concludes that when TMGMYV is
used as intended, there is reasonable
certainty that no harm will result to
humans from all anticipated exposures
through food to any residues resulting
from such use.

2. Drinking water exposure. TMGMV
is not intended for use in drinking
water. However, in the event that
TMGMYV would reach water consumed
by humans, for the reasons enumerated
above, the Agency concludes that when
TMGMYV is used as intended, there is
reasonable certainty that no harm will
result to humans from all anticipated
exposures through water to any residues
resulting from such use.

B. Other Non-Occupational Exposure

EPA concludes that dermal or
inhalation exposure to the general
population as a result of this EUP is not
likely to occur, based on the proposed
uses and limited acreage. Moreover, the
general population, including infants
and children, are exposed to plant
viruses daily in food with no known
adverse effects ever being reported.
Therefore, the Agency concludes that in
the unlikely event that there is non-
occupational, non-dietary exposure to
TMGMV, such exposure would pose no
risks to the general population,
including infants and children.

V. Cumulative Effects

Section 408(b)(2)(D)(v) of the FFDCA
requires that EPA consider available
information on the cumulative effects of
a particular pesticide’s residues and
other substances that have a common
mechanism of toxicity when
establishing, modifying, or revoking a
tolerance. These considerations include
the possible cumulative effects on
infants and children of such residues
and other substances with a common
mode of toxicity. Because there is no
indication of mammalian toxicity or
pathogenicity from TMGMV, we
conclude that there are no cumulative
effects for this virus and any other
substance.

VI. Determination of Safety for U.S.
Population, Infants and Children

1. U.S. population. For all of the
reasons discussed above, there is

reasonable certainty that no harm will
result to the U.S. population, including
infants and children, from aggregate
exposure to residues of TMGMV. This
includes all anticipated dietary
exposures and all other exposures for
which there is reliable information.

2. Infants and children. Section
408(b)(2)(C) of the FFDCA provides that
EPA shall apply an additional tenfold
margin of exposure (MOE) for infants
and children in the case of threshold
effects to account for prenatal and
postnatal toxicity and the completeness
of the data base on toxicity and
exposure, unless EPA determines that a
different MOE will be safe for infants
and children. MOEs, which are often
referred to as uncertainty (safety)
factors, are incorporated into EPA risk
assessments either directly, or through
the use of a MOE analysis or by using
uncertainty factors in calculating a dose
level that poses no appreciable risk. As
previously mentioned in the
toxicological profile, humans, including
infants and children, have been exposed
to plant viruses through food, where
they are commonly found, with no
known or reported adverse effects. As
discussed above, the Agency has
concluded that TMGMYV is non-toxic to
mammals, including infants and
children. Because there are no threshold
levels of concern to infants, children,
and adults when TMGMYV is used as
labeled, the Agency concludes that the
additional MOE is not necessary to
protect infants and children.

VII. Other Considerations

A. Endocrine Disruptors

At this time, the Agency is not
requiring information on the endocrine
effects of this active ingredient,
TMGMV. The Agency has considered,
among other relevant factors, available
information concerning whether the
virus may have an effect in humans
similar to an effect produced by a
naturally occurring estrogen or other
endocrine effects. Plant viruses cannot
infect mammals, and there is no known
metabolite that acts as an “‘endocrine
disruptor” produced by this virus.
Therefore, there is no impact via
endocrine-related effects on the
Agency'’s safety findings in this final
rule.

B. Analytical Method

Through this action, the Agency is
proposing to establish a temporary
exemption from the requirement of a
tolerance for residues of TMGMV on
grass and grass hay for the purposes of
an EUP. The Agency reached this
decision based on the reasons discussed
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above, including lack of toxicity to
mammals, and therefore concludes that
an analytical method for detecting
TMGMYV is not required for enforcement
purposes.

C. Codex Maximum Residue Level

No Codex maximum residue levels
exist for the virus TMGMV.
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VIII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded

Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 15, 2007.
Debra Edwards,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1276 is added to
subpart D to read as follows:

§180.1276 Tobacco mild green mosaic
tobamovirus (TMGMV); temporary
exemption from the requirement of a
tolerance.

A temporary exemption from the
requirement of a tolerance is established
for residues of tobacco mild green
mosaic tobamovirus in or on all grass
and grass hay.

[FR Doc. E7—-12338 Filed 6—26—07; 8:45 am]
BILLING CODE 6560-50-S
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0821; FRL-8133-1]
Buprofezin; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of buprofezin in
or on fruit, stone, group 12, except
apricot and peach; and apricot. EPA is
also revising existing tolerances for
residues of buprofezin in or on canistel;
grape; mango; papaya; sapodilla; sapote,
black; sapote, mamey; and star apple;
and deleting the existing tolerance for
“‘grape, raisin” that is no longer needed
as a result of this action. Interregional
Research Project No. 4 requested these
tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA).
DATES: This regulation is effective June
27, 2007. Objections and requests for
hearings must be received on or before
August 27, 2007, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION ).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0821. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit”” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov,or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Bldg.), 2777
S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Barbara Madden, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6463; e-mail address:
madden.barbara@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

e Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site at http://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA,
any person may file an objection to any
aspect of this regulation and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0821 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before August 27, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2006-0821, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

In the Federal Register of October 11,
2006 (71 FR 59781) (FRL-8098-1), EPA
issued a notice pursuant to section
408(d)(3) of the FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions (PP 5E6979, 5E6980
and 5E6981) by Interregional Research
Project Number 4 (IR-4), 681 U.S.
Highway #1 South, North Brunswick, NJ
08902-3390. The petitions requested
that 40 CFR 180.511 be amended by
establishing a tolerance for residues of
the insecticide buprofezin, 2-[(1,1-
dimethylethyl)imino]tetrahydro-3(1-
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methylethyl)-5-phenyl-4H-1,3,5-
thiadiazin-4-one, in or on fruit, stone,
group 12 (except peaches and
nectarines) at 2 parts per million (ppm)
(5E6979); black sapote, canistel, mamey
sapote, mango, papaya, sapadilla and
star apple at 0.8 ppm (5E6980); and
amending the tolerances in or on grape
at 0.8 ppm and grape, raisin at 1.2 ppm
(5E6981). That notice referenced a
summary of the petition prepared by
Ninchino America, Inc., the registrant,
which is available to the public in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon review of the residue
field trial data supporting the petitions,
EPA has modified the proposed
tolerances as follows: Fruit, stone, group
12, except apricot and peach at 1.9 ppm;
apricot at 9.0 ppm (PP5E6979); black
sapote, canistel, mamey sapote, mango,
papaya, sapadilla and star apple at 0.90
ppm (PP5E6980); and grape at 2.5 ppm
with deletion of the existing tolerance
on grape, raisin, since a separate raisin
tolerance is no longer needed
(PP5E6981). The reason for these
changes is explained in Unit V.

IIL. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “‘ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue....” These
provisions were added to the FFDCA by
the Food Quality Protection Act (FQPA)
of 1996.

Consistent with section 408(b)(2)(D)
of the FFDCA, and the factors specified
in section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on

aggregate exposure for the petitioned-for
tolerances for residues of buprofezin on
fruit, stone, group 12, except apricot and
peach at 1.9 ppm; apricot at 9.0 ppm;
black sapote, canistel, mamey sapote,
mango, papaya, sapodilla and star apple
at 0.90 ppm; and grape at 2.5 ppm.
EPA’s assessment of exposures and risks
associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by buprofezin as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
are discussed in the final rule published
in the Federal Register of September 5,
2001 (66 FR 46381), (FRL—6796-6).

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the toxicological level of concern
(LOCQ) is derived from the highest dose
at which no adverse effects are observed
(the NOAEL) in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the lowest dose
at which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment. Uncertainty/
safety factors (UF) are used in
conjunction with the LOC to take into
account uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic risks by comparing
aggregate exposure to the pesticide to
the acute population adjusted dose
(“aPAD”) and chronic population
adjusted dose (“cPAD’’). The aPAD and
cPAD are calculated by dividing the
LOC by all applicable uncertainty/safety
factors. Short-term, intermediate-term,
and long-term risks are evaluated by
comparing aggregate exposure to the
LOC to ensure that the margin of
exposure (“MOE”) called for by the
product of all applicable uncertainty/
safety factors is not exceeded.

For non-threshold risks, the Agency
assumes that any amount of exposure

will lead to some degree of risk and
estimates risk in terms of the probability
of occurrence of additional adverse
cases. Generally, cancer risks are
considered non-threshold. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

A summary of the toxicological
endpoints for buprofezin used for
human risk assessment can be found at
www.regulations.gov in document
“Buprofezin - Human-Health Risk
Assessment for the Requested Stone
Fruit Registration and the Proposed
Amendment for the Grape and Papaya
and Related Tropical Fruit
Registrations’ at pages 9-10 in Docket
ID EPA-HQ-OPP-2006-0821.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to buprofezin, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
buprofezin tolerances in 40 CFR
180.511. EPA assessed dietary
exposures from buprofezin in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. Such effects were identified
in the toxicological studies for
buprofezin for the population subgroup,
females 13-50 years old; no such effects
were identified for the general
population or other population
subgroups. In estimating acute dietary
exposure of females 13-50 years old,
EPA used food consumption
information from the United States
Department of Agriculture (USDA)
1994-1996 Nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII). As to residue levels in food,
EPA assumed that residues are present
at tolerance levels for all commodities
except meat and milk. Anticipated
residues were calculated for meat and
milk commodities as follows:
Tolerances for meat and milk are
established at the analytical method
limit of quantitation (LOQ). Since
residues were only detected in the
livestock feeding study when feed
contained 6.8—9.3x the maximum
theoretical dietary burden (MTDB),
residues in these commodities were
normalized to 1x the MTDB in the acute
dietary exposure assessment. For fruits
and crops with an extended interval
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from initial application to harvest (>50
day), additional metabolites of
toxicological concern (BF4 and its
conjugates, and BF12) that are not
included in the tolerance expression
were included in the dietary exposure
assessment, as appropriate, based on the
ratio of metabolite to parent found in
plant metabolism studies. No
adjustment was made to account for the
percent of crops treated with buprofezin
in the acute dietary exposure
assessment. One hundred (100) percent
crop treated (PCT) was assumed for all
commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA relied upon
anticipated residues and percent crop
treated information for some
commodities. The chronic analysis
employed the same anticipated residue
estimates for meat and milk as those
employed for the acute analysis. For
apple, orange, and orange juice, average
residues from the 2004 and/or 2005
USDA Pesticide Data Program (PDP)
monitoring data were used for
estimation of total buprofezin and
metabolite residues. For all other plant
commodities, tolerance-level or average
field trial residues were used. For fruits
and crops with an extended interval
from initial application to harvest (>50
day), additional metabolites of
toxicological concern (BF4 and its
conjugates, and BF12) that are not
included in the tolerance expression
were included in the dietary exposure
assessment, as appropriate, based on the
ratio of metabolite to parent found in
plant metabolism studies. The chronic
analysis incorporated screening-level
percent crop treated estimates for
several registered crops and projected
percent crop treated estimates for peach,
grape, apricot, nectarine, cherry, and
plum. 100 PCT was assumed for
commodities for which PDP monitoring
data were used to estimate exposures
(apple, orange, and orange juice).

iii. Cancer. Taking into account its
Guidelines for Carcinogen Risk
Assessment, EPA classified buprofezin
as having suggestive evidence of
carcinogenicity, based on the
occurrence of liver tumors in female
mice only. EPA determined, however,
that no quantification of cancer risk was
appropriate, because the evidence was
limited to one sex of one species.
Therefore, a quantitative cancer
exposure and risk assessment was not
conducted.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of the
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
residues that have been measured in
food. If EPA relies on such information,
EPA must pursuant to section 408(f)(1)
require that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such data call-ins
as are required by section 408(b)(2)(E) of
the FFDCA and authorized under
section 408(f)(1) of the FFDCA. Data
will be required to be submitted no later
than 5 years from the date of issuance
of this tolerance.

Section 408(b)(2)(F) of the FFDCA
states that the Agency may use data on
the actual percent of food treated for
assessing chronic dietary risk only if:

a. The data used are reliable and
provide a valid basis to show what
percentage of the food derived from
such crop is likely to contain such
pesticide residue;

b. The exposure estimate does not
underestimate exposure for any
significant subpopulation group; and

c. Data are available on pesticide use
and food consumption in a particular
area, the exposure estimate does not
understate exposure for the population
in such area. In addition, the Agency
must provide for periodic evaluation of
any estimates used. To provide for the
periodic evaluation of the estimate of
PCT as required by section 408(b)(2)(F)
of the FFDCA, EPA may require
registrants to submit data on PCT.

The Agency used PCT information as
follows:

PCT for existing uses: Almond 1%;
cantaloupe 5%; citrus (citron, hybrids
and oil) 1%; cottonseed 1%; grapefruit
1%; honeydew 1%; lemon 1%; lime
1%; orange peel 1%; pear 1%; pumpkin
1%; tomato 1%; and watermelon 1%.
Projected PCT for New Uses: Apricot
40%; cherry 76%; grape 21%; nectarine
60%; peach 13%; and plum 35%.

EPA uses an average PCT for chronic
dietary risk analysis. The average PCT
figure for each existing use is derived by
combining available federal, state, and
private market survey data for that use,
averaging by year, averaging across all
years, and rounding up to the nearest
multiple of five percent except for those
situations in which the average PCT is
less than one. In those cases <1% 1is
used as the average and <2.5% is used
as the maximum. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the single

maximum value reported overall from
available federal, state, and private
market survey data on the existing use,
across all years, and rounded up to the
nearest multiple of five percent. In most
cases, EPA uses available data from
USDA/National Agricultural Statistics
Service (USDA/NASS), Proprietary
Market Surveys, and the National Center
for Food and Agriculture Policy
(NCFAP) for the most recent six years.

EPA estimates projected percent crop
treated (PPCT) for a new pesticide use
by assuming that the PCT during the
pesticide’s initial five years of use on a
specific use site will not exceed the
average PCT of the market leader (i.e.,
the one pesticide with the greatest PCT)
on that site.

Typically, EPA uses USDA/NASS as
the primary source for PCT data. When
a specific use site is not surveyed by
USDA/NASS, EPA uses other sources
including proprietary data and
calculates the PCT. Comparisons are
only made among pesticides of the same
pesticide types (i.e., the leading
insecticide on the use site is selected for
comparison with the new insecticide).
The chronic PPCT values for buprofezin
are averages derived from the most
recent NASS surveys, either for the
same pesticide, or for different
pesticides, since the same, or different,
pesticides may dominate for each year
selected. This PPCT, based on the
average PCT of the market leader, is
appropriate for use in chronic dietary
risk assessment. The method of
estimating a PPCT for a new use of a
registered pesticide or a new pesticide
produces a high-end estimate that is
unlikely, in most cases, to be exceeded
during the initial five years of actual
use.

The predominant factors that bear on
whether the estimated PPCT could be
exceeded are whether a new pesticide
use or new pesticide is more efficacious
or controls a broader spectrum of pests
than the dominant pesticide; and/or
whether increasing pest pressure may
intensify the use of pesticides as
indicated in emergency exemption
requests or other readily available
information.

All information currently available for
the predominant factors mentioned
above or relevant to the case in question
have been considered for this chemical,
and it is the opinion of EPA that it is
unlikely that actual PCT for buprofezin
will exceed the PCT projections during
the next five years. A discussion of the
factors considered in making this
determination can be found at
www.regulations.gov in the document
“Projected Percent Crop Treated for the
Insecticide Buprofezin on Six Crops:
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Grapes, Apricots, Nectarines, Sweet
Cherries, Tart Cherries, and Plums”,
which is attached to the document
“Buprofezin - Acute and Chronic
Dietary Exposure and Risk
Assessments’ at pages 13—17 in Docket
ID EPA-HQ-OPP-2006-0821.

The Agency believes that the three
conditions listed above have been met.
With respect to Condition 1, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. The
Agency is reasonably certain that the
percentage of the food treated is not
likely to be an underestimation. As to
Conditions 2 and 3, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
buprofezin may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring data to complete a
comprehensive dietary exposure
analysis and risk assessment for
buprofezin in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the environmental fate characteristics of
buprofezin. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the EPA’s Pesticide Root
Zone Model/Exposure Analysis
Modeling System (PRZM/EXAMS) and
Screening Concentration in Ground
Water (SCI-GROW) models, the
estimated environmental concentrations
(EECs) of buprofezin for acute exposures
are estimated to be 23.2 parts per billion
(ppb) for surface water and 0.1 ppb for
ground water. The EECs for chronic
exposures are estimated to be 7.8 ppb
for surface water and 0.1 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 23.2 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 7.8 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Buprofezin is not registered for use on
any sites that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
buprofezin and any other substances
and buprofezin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that buprofezin has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional (“10X”) tenfold margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor. In applying this
provision, EPA either retains the default
value of 10X when reliable data do not
support the choice of a different factor,

or, if reliable data are available, EPA
uses a different additional FQPA safety
factor value based on the use of
traditional uncertainty/safety factors
and/or special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
There is no quantitative or qualitative
evidence of increased susceptibility of
rat or rabbit fetuses to in utero exposure
to buprofezin in developmental studies.
There is no quantitative or qualitative
evidence of increased susceptibility of
rat offspring in the 2—generation
reproduction study. There is evidence of
thyroid toxicity following subchronic
and chronic exposures of rats and dogs
to buprofezin; however, data to
determine whether young animals are
more susceptible to these effects are not
available.

3. Conclusion. EPA has determined
that, due to uncertainties in the toxicity
database for buprofezin, the FQPA
safety factor of 10X must be retained
and applied to all subchronic and
chronic exposures whose endpoint is
based on thyroid effects. EPA has also
determined that the traditional 10X
uncertainty factor to account for
interspecies variation may be reduced to
3X for these exposures. For acute
exposures, EPA has determined that the
FQPA safety factor may be reduced to
1X and that the tradiditonal 10X safety
factor to account for interspecies
variation must be retained. These
decisions are based on the following
findings:

i. The toxicity database for buprofezin
is not complete as to chronic risk. Based
on the evidence of thyroid toxicity
following subchronic and chronic
exposures of rats (histopathological
lesions) and dogs (decreases in serum
thyroxine levels and increased thyroid
weights), EPA requested a buprofezin
comparative thyroid assay study in rats
(28—day; young versus adults) to
determine if the thyroid effects occur at
a lower dose in young versus adult
animals. Since this study has not been
submitted, EPA concludes that the 10X
FQPA safety factor to account for
database uncertainty should be retained
and applied to all subchronic and
chronic exposures whose endpoint is
based on thyroid effects. EPA has also
determined that the traditional 10X
uncertainty factor to account for
interspecies variation may be reduced to
3X for these exposures, since it has been
established that rats are more
susceptible to thyroid effects than
humans. The FQPA safety factor of 10X
is not applicable to the acute endpoint,
since a single dose of buprofezin would
not be expected to perturb thyroid
homeostasis in the adult or the young
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due to the buffering of thyroid hormone
concentrations by homeostatic
mechanisms for compounds with short
half lives, like buprofezin.

ii. There is no indication that
buprofezin is a neurotoxic chemical and
there is no need for a developmental
neurotoxicity study or additional
uncertainty factors to account for
neurotoxicity.

iii. There is no evidence that
buprofezin results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2—generation
reproduction study.

iv. There are no residual uncertainties
in the exposure databases. The dietary
food exposure assessments were refined
for some commodities using reliable
PCT/PPCT information and anticipated
residue values calculated from the
available monitoring data and field trial
results. Dietary drinking water exposure
is based on conservative modeling
estimates. These assessments will not
underestimate the exposure and risks
posed by buprofezin.

Therefore, the total uncertainty factor
for chronic dietary assessments is 300X
(10X FQPA safety factor, 3X uncertainty
factor for interspecies variation, and
10X uncertainty factor for intraspecies
variation); and the total uncertainty
factor for acute dietary assessments is
100X (10X uncertainty factor for
interspecies variation and 10X
uncertainty factor for intraspecies
variation).

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the acute
population adjusted dose (“aPAD”’) and
chronic population adjusted dose
(“cPAD”’). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable uncertainty/safety factors.
For linear cancer risks, EPA calculates
the probability of additional cancer
cases given aggregate exposure. Short-
term, intermediate-term, and long-term
risks are evaluated by comparing
aggregate exposure to the LOC to ensure
that the MOE called for by the product
of all applicable uncertainty/safety
factors is not exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
buprofezin will occupy 6% of the aPAD
for the population group females 13—49
years old. No acute endpoint of concern
was identified for the remaining
population groups.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to buprofezin from food
and water will utilize 92% of the cPAD
for the population group (children 1 to
2 years old) with the greatest exposure.
There are no residential uses for
buprofezin that result in chronic
residential exposure to buprofezin.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Buprofezin is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Buprofezin is not registered for use on
any sites that would result in residential
exposure. Therefore, the aggregate risk
is the sum of the risk from food and
water, which does not exceed the
Agency’s LOC.

5. Aggregate cancer risk for U.S.
population. Buprofezin is classified as
having suggestive evidence of
carcinogenicity; however, EPA
determined it poses a negligible cancer
risk to humans because the evidence of
carcinogenicity was limited to one sex
of one animal test species only.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to buprofezin
residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The gas chromatography/nitrogen
phosphorus detector methods used in
the field trial studies were adequately
validated and similar to the method
validated by EPA’s Analytical
Chemistry Branch (ACB) and forwarded
to the Food and Drug Administration for
publication in the Pesticide Analytical
Manual I. Since adequate method
validation and concurrent recoveries
were attained in the field trial studies,
EPA concludes that the method
validated by ACB is appropriate for
enforcement of the tolerances associated
with these petitions. The method may
be requested from: Chief, Analytical
Chemistry Branch, Environmental
Science Center, 701 Mapes Rd., Ft.

Meade, MD 20755-5350; telephone
number: (410) 305—2905; e-mail address:
residuemethods@epa.gov.

B. International Residue Limits

There are no Canadian, Mexican, or
Codex maximum residue limits (MRLs)
established for buprofezin in/on any of
the commodities associated with the
current petitions.

V. Conclusion

Based upon review of the data
supporting the petitions, EPA has
modified the proposed tolerances as
follows: Fruit, stone, group 12, except
apricot and peach at 1.9 ppm; apricot at
9.0 ppm (PP5E6979); black sapote,
canistel, mamey sapote, mango, papaya,
sapadilla and star apple at 0.90 ppm
(PP5E6980); and grape at 2.5 ppm with
deletion of the existing tolerance on
grape, raisin (PP5E6981). EPA
determined that the proposed tolerances
for these commodities were
inappropriate and should be revised
based on analyses of the residue field
trial data using the Agency’s Tolerance
Spreadsheet in accordance with the
Agency’s Guidance for Setting Pesticide
Tolerances Based on Field Trial Data
Standard Operating Procedure (SOP).
Tolerances currently exist for residues
of buprofezin in or on grape at 0.4 ppm
and grape, raisin at 0.6 ppm. Based
upon review of field trial data
supporting the current petition and
previously submitted processing data
for buprofezin on grapes, EPA has
determined that residues in raisins will
not exceed the tolerance being
established for residues of buprofezin in
or on grape at 2.5 ppm. Since a separate
tolerance for raisins is not needed and
the existing raisin tolerance is too low
to cover residues of buprofezin from the
new use on grapes, EPA is deleting the
existing tolerance for grape, raisin.
Residues in or on raisins will be covered
by the tolerance of 2.5 ppm for grape.

Therefore, tolerances are established
for residues of buprofezin, 2-[(1,1-
dimethylethyl)imino] tetrahydro-3(1-
methylethyl)-5-phenyl-4H-1,3,5-
thiadiazin-4-one, in or on fruit, stone,
group 12, except apricot and peach at
1.9 ppm; apricot at 9.0 ppm; black
sapote, canistel, mamey sapote, mango,
papaya, sapadilla and star apple at 0.90
ppm; and grape at 2.5 ppm. The existing
tolerance for residues of buprofezin in
or on grape, raisin is deleted.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
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Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. This
final rule directly regulates growers,
food processors, food handlers and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of section
408(n)(4) of the FFDCA. As such, the
Agency has determined that this action
will not have a substantial direct effect
on States or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4). This action does
not involve any technical standards that
would require Agency consideration of
voluntary consensus standards pursuant
to section 12(d) of the National

Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 7, 2007.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.511 is amended in
paragraph (a) in the table as follows:

m i. By removing the entry for “Grape,

raisin’’;

m ii. By alphabetically adding “Apricot”

and “Fruit, stone, group 12, except

apricot and peach”; and

m iii. By revising the entries for

“Canistel,” “Grape,” “Mango,”

“Papaya,” “Sapodilla,” “Sapote, black,”

“Sapote, mamey,” and ““Star apple.”
The amendments read as follows:

§180.511 Buprofezin; tolerances for
residues.
(a] * * *

Commodity Parts per million
APrCOt ..ooviiiiiiee 9.0
Canistel ....cccevveirieeieens 0.90
Fruit, stone, group 12,

except apricot and

peach .....ccocccviiiieeens 1.9
Grape ...ccoceeeeeriiiecieeniees 2.5
Mango .......cceceeeiiiieeins 0.90
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Commodity Parts per million

Papaya ......ccccoceriveeennnnn. 0.90
Sapodilla ....ccceeveiiiienne 0.90
Sapote, black 0.90
Sapote, mamey .............. 0.90
Star apple ......ccoceeviiienenne 0.90
* * * * *

[FR Doc. E7—-12161 Filed 6—26—07; 8:45 am]
BILLING CODE 6560-50-S

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 3024

[FTR Amendment 2007-03; FTR Case 2007—
301; Docket 2007-0002, Sequence 3]

RIN 3090-AI34

Federal Travel Regulation; Relocation
Allowances—Standard Mileage Rate
for Moving Purposes

AGENCY: Office of Governmentwide
Policy, General Services Administration
(GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA), Office of
Governmentwide Policy (OGP), plans to
establish the Internal Revenue Service
(IRS) Standard Mileage Rate for moving
purposes as the rate at which agencies
will reimburse an employee for using a
privately owned vehicle (POV) for
relocation. The FTR and any
corresponding documents may be
accessed at GSA’s website at http://
www.gsa.gov/ftr.

DATES: Effective Date: September 25,
2007.

FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat (VIR), Room
4035, GS Building, Washington, DC,
20405, (202) 501-4755, for information
pertaining to status or publication
schedules. For clarification of content,
contact Mr. Ed Davis, Office of
Governmentwide Policy (M), Office of
Travel, Transportation and Asset
Management (MT), General Services
Administration at (202) 208—7638 or e-
mail at ed.davis@gsa.gov. Please cite
FTR Amendment 2007—-03; FTR case
2007-301.

SUPPLEMENTARY INFORMATION:
A. Background

Relocation is an area that
continuously evolves because of
changes in the housing market,
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transportation industry, technology, etc.
The General Services Administration
(GSA), Office of Governmentwide Policy
(OGP), routinely reviews the relocation
regulations to address current
Government relocation needs, to
incorporate appropriate private industry
policies, and to implement any best
practices that fit well into the Federal
setting.

To help accomplish these goals, GSA
created the Relocation Best Practices
Committee (RBPC) in 2002. Many of this
Committee’s recommendations were
reflected in a proposed rule published
in the Federal Register at 69 FR 68111,
November 23, 2004.

The proposed rule included 30
changes; however, this final rule focuses
on only one of those proposed changes,
namely adopting the mileage rate
established by the IRS for computing
relocation, or moving, costs for income
tax purposes for reimbursing Federal
employees for using their POVs for
relocation travel to a new duty station
for PCS. GSA will address the remaining
Federal Travel Regulation (FTR)
changes from the proposed rule in one
or more future final rule(s).

Section 302—4.300 of the FTR (41 CFR
302—4.300) currently provides tiered
reimbursements for POV use in en route
travel to the new duty station based on
the number of occupants. This final rule
will eliminate the tiered rates. Instead,
the agency will reimburse the employee
who relocates by POV at the established
IRS rate for use of a car for moving
purposes. GSA will publish this rate in
an FTR Bulletin to coincide with
updates issued by the IRS. The IRS
generally issues such updates annually,
but for special cases, such as Hurricane
Katrina, the IRS may issue updates
during the year and GSA will follow
suit.

The IRS allows two methods for
computing the standard mileage rates
for use of a car in moving: a single
mileage rate or actual expense. GSA has
decided to allow only reimbursement at
the single mileage rate, since this
approach is easier to administer and
does not involve collecting and auditing
small value receipts.

Many transferees compare the
reimbursement rate for using a POV for
temporary duty travel (TDY) to the rate
for using a POV for relocation travel and
do not understand why those rates
differ. The more generous rate for using
a POV for TDY travel is intended to
cover the fixed costs of operating an
automobile, such as depreciation (or
lease payments), insurance, and license
and registration fees, as well as the
operating cost. None of these fixed costs
are tax deductible as a moving expense,

so none of these fixed costs are included
in the moving rate mileage calculation.
The IRS intends the rate for using a POV
in moving to cover only actual operating
expenses (e.g., fuel, oil, tolls, etc.). The
IRS then uses the operating costs for a
combination of standard vehicles to
calculate the moving rate.

GSA consulted the members of the
Executive Relocation Steering
Committee about this change. All
members agreed that this adoption of
the single IRS rate is appropriate.

B. Summary of Comments Received and
the Issues Involved

GSA received comments from 12
entities on the proposed mileage rate
change that was included in the
proposed rule published in the Federal
Register at 69 FR 68111, November 23,
2004. The main thrust of the comments
was that payments to employees driving
their automobiles should not be
lowered. This argument was valid in
2004, at the time the proposed rule was
issued. The IRS rate for using an
automobile for relocation at that time
was 14 cents per mile, which was lower
than any rate on the FTR chart. The IRS
rate for 2007 will be 20 cents per mile,
which means that all drivers regardless
of the number of passengers, will be
receiving the equivalent of the highest
possible rate in the current regulation.

Another objection to the proposed
rule was that small agencies or isolated
posts might not receive the GSA updates
on the mileage rate. This has not been
the case for the TDY mileage rate.
Agencies adopt the TDY mileage rate
quickly and accurately when it changes.
GSA expects this to be the same for the
relocation mileage rate.

C. Changes to Current FTR

This final rule:

e Revises section 302—4.300 to reflect
the Internal Revenue Service single
mileage rate for relocation by POV.

o Adds section 302—4.303 to disallow
the use of the IRS actual expense rate for
relocation in CONUS.

D. Executive Order 12866

This regulation is excepted from the
definition of “regulation” or “rule”
under Section 3(d)(3) of Executive Order
12866, Regulatory Planning and Review,
dated September 30, 1993 and,
therefore, was not subject to review
under Section 6(b) of that executive
order.

E. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comment; therefore, the

Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., does not apply.

F. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
FTR do not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public that require the approval of the
Office of Management and Budget under
44 U.S.C. 3501, et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5
U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Part 302—4

Government employees, Relocation,
Travel and transportation Expenses.

Dated: March 19, 2007.
Lurita Doan,
Administrator of General Services.

m For the reasons set out in this
preamble, 41 CFR part 302—4 is
amended as set forth below:

PART 302-4—ALLOWANCES FOR
SUBSISTENCE AND
TRANSPORTATION

m 1. The authority citation for 41 CFR
part 302—4 continues to read as follows:

Authority: 5 U.S.C. 5738; 20 U.S.C. 905(a);
E.O. 11609, 36 FR 13747, 3 CFR, 1971-1973
Comp., p. 586.

m 2. Revise § 302—4.300 to read as
follows:

§302-4.300 What is the POV mileage rate
for PCS travel within the continental United
States (CONUS)?

For approved/authorized PCS travel
by POV in CONUS, the mileage
reimbursement rate is the same as the
moving expense standard mileage rate
established by the Internal Revenue
Service (IRS) for moving expense
deductions. See IRS guidance available
on the Internet at www.irs.gov. GSA will
publish the rate for mileage
reimbursement in an FTR Bulletin on an
intermittent basis to coincide with the
rate changes published by the IRS. You
may find the FTR Bulletins at
www.gsa.gov/relo.

m 3. Add § 302—4.303 to read as follows:

§302-4.303 For relocation within the
continental United States (CONUS), may |
use the actual expense method of
reimbursement instead of the POV mileage
rate specified in § 302-4.300?

No, for a PCS relocation within
CONUS involving POV usage, your
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agency will reimburse you at the
standard mileage rate specified in

§ 302—4.300.

[FR Doc. E7-12433 Filed 6-26—07; 8:45 am]
BILLING CODE 6820-14-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 76
[FCC 07-115]

Interim Electronic Filing Procedures
for Certain Commission Filings

AGENCY: Federal Communications
Commission.

ACTION: Temporary rule; rescission.

SUMMARY: In this document, the
Commission rescinds the procedures it
adopted in 2001 on an emergency,
interim basis to require the filing or re-
filing of certain documents
electronically (i.e., by facsimile or e-
mail), by overnight delivery, or by hand
delivery to the Commission’s Capitol
Heights, Maryland location. Filings will
no longer be accepted by e-mail or
facsimile, unless specifically authorized
by the Commission’s rules.

DATES: Effective September 25, 2007.
ADDRESSES: Federal Communications
Commission, 445 12th St., SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Denise D. Walter, Mobility Division,
Wireless Telecommunications Bureau at
(202) 418-0620.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order;
FCC 07-115, adopted June 18, 2007, and
released June 20, 2007. The full text of
this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street, SW.,
Washington, DC 20554. The complete
text may be purchased from the
Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. The full text may also be
downloaded at: http://www.fcc.gov.
Alternative formats are available to
persons with disabilities by sending an
e-mail to fcc504@fcc.gov or by calling
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

Synopsis of the Order

By an Order published at 66 FR
62991, December 4, 2001, the
Commission amended its procedural
rules “‘on an emergency, interim basis”
to permit certain pleadings (specifically,

(i) Petitions to deny filed pursuant to
section 309 of the Communications Act
of 1934, as amended (Act), 47 U.S.C.
309; (ii) petitions for reconsideration
filed pursuant to section 405 of the Act,
47 U.S.C. 405; (iii) applications for
review filed pursuant to section 5(c)(4)
of the Act, 47 U.S.C. 155(c)(4); (iv)
informal requests for Commission action
involving pending applications filed
pursuant to § 1.41 of the Commission’s
rules, 47 CFR 1.41; (v) petitions to
amend the TV and FM Broadcast Table
of Allotments and responsive pleadings;
and (vi) comments or oppositions to
open video system certification made
pursuant to § 76.1502(e)(1) of the
Commission’s rules, 47 CFR
76.1502(e)(1)) to be filed electronically
(i.e., by facsimile or e-mail) “[u]ntil
further notice.” It adopted these
procedures in response to ‘‘recent
emergency events in Washington, DC,
resulting in the unforeseeable and
understandable disruption of regular
mail delivery and of the processing of
other deliveries due to the threat of
contamination,” i.e., the discovery of
anthrax contamination on Capitol Hill
and at certain U.S. Postal Service mail
processing facilities, and the consequent
delay in mail processing due to
quarantine and cleansing procedures
associated with the anthrax
contamination. The Commission stated,
“[Tlhese emergency procedures are
adopted on a temporary basis only, and
will be discontinued when normal U.S.
Mail delivery resumes.”

We note that mail delivery in the
Washington, DC area has improved, and
that the United States Postal Service has
greatly reduced the delay in processing
mail. We also note that the Commission
has expanded it electronic filing
capabilities, and implemented its own
processes to combat the threat of
contamination of incoming mail. Given
these circumstances, we conclude that
the interim electronic filing procedures
adopted by the Commission in 2001 are
no longer necessary. Accordingly, we
rescind those procedures, effective
ninety days after publication of this
Order in the Federal Register. (This
includes elimination of interim
facsimile number 202—418-0187 and the
following Office of the Secretary Bureau
and Office e-mail addresses:
MMBSecretary@fcc.gov;
WTBSecretary@fcc.gov;
CCBSecretary@fcc.gov;
CSBSecretary@fcc.gov;
IBSecretary@fcc.gov;
EBSecretary@fcc.gov;
OtherSecretary@fcc.gov.) Thereafter,
filings will no longer be accepted by

facsimile or e-mail, unless specifically
authorized by the Commission’s rules.
Pursuant to the authority of section
4(i) of the Communications Act of 1934,
as amended, 47 U.S.C. 154(i), the
interim electronic filing procedures
adopted in Order FCC 01-345, at 66 FR
62991, December 4, 2001, are rescinded.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. E7—12539 Filed 6—26—07; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 07-2390]

Radio Broadcasting Services; Hemet,
CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule; grant of petition for
reconsideration.

SUMMARY: This document grants a
Petition for Reconsideration filed by
Southern California Public Radio in
response to the staff letter dated March
18, 2004, returning its Petition for Rule
Making, which requested the
reservation of FM Channel 273A at
Hemet, California for noncommercial
educational use. This document also
denies a Petition for Reconsideration
filed by Maranatha Ministries of Hemet
directed to the staff letter dated March
18, 2004, returning its Petition for Rule
Making, requesting the reservation of
vacant FM Channel 273A at Hemet,
California for noncommercial
educational use.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order,
adopted June 6, 2007, and released June
8, 2007. The full text of this decision is
available for inspection and copying
during normal business hours in the
FCC Reference Information Center at
Portals II, CY-A257, 445 12th Street,
SW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Best Copy and Printing,
Inc., 445 12th Street, SW., Room CY-
B402, Washington, DC 20554, telephone
1-800—-378-3160 or http://
www.BCPIWEB.com. This document is
not subject to the Congressional Review
Act. (The Commission will not send a



35190

Federal Register/Vol. 72, No. 123/ Wednesday, June 27, 2007 /Rules and Regulations

copy of this Memorandum Opinion and
Order pursuant to the Congressional
Review Act, see 5 U.S.C. 801(a)(1)(A),
because there were no rule changes
made herein.)

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.
Federal Communications Commaission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 07-3167 Filed 6—-26-07; 8:45 am]
BILLING CODE 6712-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WP Docket No. 07-100; FCC 07-85]

Editorial Amendments

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) makes certain minor
editorial amendments to its rules to
correct errors or omissions of
publication, eliminate duplicative
language, or conform the rules with
other rule sections in effort to provide
clear and concise rules that are easy for
the public to understand.
DATES: Effective July 27, 2007.
FOR FURTHER INFORMATION CONTACT:
Rodney P. Conway, at
Rodney.Conway@FCC.gov, Wireless
Telecommunications Bureau, (202) 418—
2904, or TTY (202) 418-7233.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order in
WP Docket No. 07-100, FCC 07-85,
adopted on May 9, 2007, and released
May 14, 2007. The full text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Center, 445
12th Street, SW., Washington, DC
20554. The complete text may be
purchased from the Commission’s copy
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554. The full text
may also be downloaded at: http://
www.fcc.gov. Alternative formats are
available to persons with disabilities by
sending an e-mail to fcc504@fcc.gov or
by calling the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (tty).
1. Part 90 contains the rules for both
the Private Land Mobile Radio (PLMR)
Services and certain Commercial Mobile

Radio Services (CMRS). PLMR licensees
generally do not provide for-profit
communications services. Some
examples of PLMR licensees are public
safety agencies, businesses that use
radio only for their internal operations,
utilities, transportation entities, and
medical service providers. CMRS
licensees, by comparison, do provide
for-profit communications services,
such as paging and Specialized Mobile
Radio services that offer customers
communications that are interconnected
to the public switched network.

2. We take this opportunity to make
certain minor editorial amendments to
part 90 to correct errors or omissions of
publication, eliminate duplicative
language, and conform language among
rule sections.

I. Procedural Matters

A. Paperwork Reduction Act

3. This document does not contain
proposed information collection(s)
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified “information
collection burden for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

List of Subjects in 47 CFR Part 90

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons disussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 90 to
read as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), and 332(c)(7).

m 2. Amend § 90.5 by revising
paragraphs (b), (h), and the introductory
text in paragraph (i) to read as follows:

§90.5 Other applicable rule parts.
* * * * *

(b) Part 1 includes rules of practice
and procedure for the filing of
applications for stations to operate in

the Wireless Telecommunications
Services, adjudicatory proceedings
including hearing proceedings, and
rulemaking proceedings; procedures for
reconsideration and review of the
Commission’s actions; provisions
concerning violation notices and
forfeiture proceedings; and the
environmental processing requirements
that, if applicable, must be complied
with prior to initiating construction.
* * * * *

(h) Part 20 contains rules relating to
commercial mobile radio services.
* * * * *

(i) Part 20 which governs commercial
mobile radio service applicable to
certain providers in the following

services in this part:
* * * * *

m 3. Amend § 90.7 by removing the
definition of “Navigable waters,”” and by
revising the definitions of “Frequency
coordination,” “Line A,” “‘Location and
Monitoring Service (LMS),”
“Telecommand,” and ““Telephone
maintenance licensee” to read as
follows:

§90.7 Definitions.
* * * * *

Frequency coordination. The process
of obtaining the recommendation of a
frequency coordinator for a
frequency(ies) that will most effectively
meet the applicant’s needs while
minimizing interference to licensees
already operating within a given
frequency band.

* * * * *

Line A. An imaginary line within the
U.S., approximately paralleling the U.S.-
Canadian border, north of which
Commission coordination with the
Canadian authorities in the assignment
of frequencies is generally required. It
begins at Aberdeen, Washington,
running by great circle arc to the
intersection of 48° N., 120° W., then
along parallel 48° N., to the intersection
of 95° W., thence by great circle arc
through the southernmost point of
Duluth, Minnesota, thence by great
circle arc to 45° N., 85° W., thence
southward along meridian 85° W. to its
intersection with parallel 41° N., to its
intersection with meridian 82°W.,
thence by great circle arc through the
southernmost point of Bangor, Maine,
thence by great circle arc through the
southernmost of Searsport, Maine, at
which point it terminates.

* * * * *

Location and Monitoring Service
(LMS). The use of non-voice signaling
methods to locate or monitor mobile
radio units. LMS systems may transmit
and receive voice and non-voice status
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and instructional information related to
such units.

* * * * *

Telecommand. The transmission of
non-voice signals for the purpose of
remotely controlling a device.

* * * * *

Telephone maintenance licensee.
Communications common carriers
engaged in the provision of landline
local exchange telephone service, or
inter-exchange communications service,
and radio communications common
carriers authorized under part 21 of this

control transmission facilities are not

included in this category.
* * * * *

m 4. Amend § 90.20 as follows:

m a. Amend the table in paragraph (c)(3)
by removing entry 530 and adding an
entry 530 to 1700 in its place;

m b. Revise the frequency band entries
to the table in paragraph (c)(3) for the
following entries: 42.40, 152.0075,
157.450, 158.7225, 158.745, 158.790,
158.805, 158.850, 159.465, 159.4725,
163.250, 166.250, 220 to 222, 453.03125,
453.0375, 453.04375, 453.08125,
453.0875, 453.09375, 453.13125,

460.05625, 460.0625, 462.9375, and
462.950;

m c. Revising paragraphs (d)(42), (d)(62),
and (d)(64);

m d. Revise the frequency bands entries
to the table in paragraph (d)(66)(i) for
the following entries: 463.06875 and
463.08125;

m e. Amend the table in paragraph
(d)(66)(i) by removing entry 460.75 and
adding entry 463.075 in its place;

m f. Revise paragraphs (d)(79), (d)(81),
(e)(3) and (e)(4), and (g)(5)(iv), to read as
follows:

§90.20 Public Safety Pool.

chapter. Resellers that do not own or 453.1375, 453.14375, 453.18125, (c) * * *
453.1875, 453.19375, 460.050, (3)* * =
PuBLIC SAFETY POOL FREQUENCY TABLE
Frequency or band Class of station(s) Limitations Coordinator

530 10 1700 ....ovviiirieeeiieeeeee e Base (T.1.S.) .o USRS PX
4240 e e Lo [0 T USRI 2, 3,16, 17 s PP
152.0075 ..ot BaASE i 13,29, 30 oiieiee e PS
157450 i BaSe ....eiiiiiiiee e 13,30, 45 e PS
158.7225 oo Base or mobile ... B oo PP
158.745 .o e O et BT s PX
158.790 .ot aeaes o o SRS PP
158.805 ...eeiiiiieiieeee et e B0 ettt e eeeeeeiees eeeteeeseseseesseeseesteeesesteeesasseseaseseeaneeeeaireeeanrees PX
158.850 .oooveieeeiieeecieee e aenes o o SRS PP
159.465 PO
159.4725 ... PO
163.250 PS
166.250 PF
220 10 222 ...ovveiiiiii s Base or mobile ........cccooiiiiiiiii DD e
453.03125 .... 44, 49, 62, 84 ... PM
453.0375 27,59, 62, 84 PX
453.04375 44, 49, 62, 84 PM
453.08125 ..ooieeiiiiiii Base or mobile ........cocooiiiiiiiii 44,59, 62, 84 ..o PM
453.0875 ooveeeiie et e o o 27,59, 62, 84 ..o PX
453.09375 ..eoiiiieiee e e O et 44,59, 62, 84 .o PM
45313125 .o Base or mobile ... 44,59, 62, 84 .o PM
4531375 o e O et 27,59, 62, 84 .o PX
45314375 oot e s o o S 44,59, 62, 84 ... PM
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PuBLIC SAFETY PooL FREQUENCY TABLE—Continued
Frequency or band Class of station(s) Limitations Coordinator

45318125 oo Base or mobile ........cocooiiiiiiiii 44,59, B2 ..ooooiiiieeeeeeeeeeeeeeeeeeeeeeeeee e PM
A5B.1875 oot aaeas dO oo, 27,59, 62 ..oooeeeeeeeeeeeeeeeeeeeeeeeeeeeeee s PX
45319875 oo e o [ Rt 44,59, B2 ..o PM
460.050 ..eeiiiiiiiii e PP
460.05625 ... PP
460.0625 .....ovveeiiieii e PP
462.9375 ... PF
462.950 ..iiiiiiiiiii e PM

(d)y* * * (79) This frequency will be secondary (g)* * *

(42) This frequency may not be to marine port operations within 161 km (5)* * *

assigned within 161 km (100) miles of
New Orleans, LA (coordinates 29°56’53”
N and 90°04’10” W).

* * * * *

(62) This frequency is also authorized
for use by biomedical telemetry stations.
F1B, F1D, F2B, F2D, F3E, G1B, G1D,
G2B, G2D, and G3E emissions may be
authorized for biomedical
transmissions.

* * * * *

(64) Use of this frequency is on a
secondary basis, limited to 2 watts
output power and subject to the
provisions of 90.267(h)(1), (h)(2), (h)(3),

and (h)(4).
* * * * *
(66) E
(i) * *x %
Frequencies Mobile
base and mobile only ngr?]réel
(megahertz) (MHz)
463.06875 ......... 468.06875 MED-33
463.075 ............. 468.075 ... MED-4
463.08125 ......... 468.08125 MED-41
* * * * *

(100 miles) of Los Angeles, Calif.
(coordinates 34°03’15” N and 118°14'28”
Ww).

* * * * *

(81) After December 7, 2000 new
stations will only be licensed with an
authorized bandwidth not to exceed
1125 kHz. Licensees authorized prior to
December 7, 2000 may continue to use
bandwidths wider that 1125 kHz on a
co-primary basis until January 1, 2005.
After January 1, 2005, all stations
operating with an authorized bandwidth
greater than 11.25 kHz will be
secondary to adjacent channel

interoperability operations.
* * * * *

(e] * % %

(3) The frequency bands 31.99-32.00
MHz, 33.00-33.01 MHz, 33.99-34.00
MHz, 37.93-38.00 MHz, 39.99-40.00
MHz, and 42.00-42.01 MHz, are
available for assignment for
developmental operation subject to the
provisions of subpart Q of this part.

(4) Frequencies in the 421-430 MHz
band are available in the Detroit, Mich.,
Cleveland, Ohio and Buffalo, N.Y. areas
in accordance with the rules in
§§90.273 through 90.281.

* * * * *

(iv) The following table, along with
the antenna height (HAAT) and power
(ERP), must be used to determine the
minimum separation required between
proposed base stations and co-channel
public coast stations licensed prior to
July 6, 1998 under part 80 of this
chapter. Applicants whose exact ERP or
HAAT are not reflected in the table

must use the next highest figure shown.
* * * * *

§90.35 [Amended]

m 5. Amend § 90.35 as follows:

m a. Revise the frequency band entries to
the table in paragraph (b)(3) for the
following entries: 27.555, 27.615,
27.635, 27.655, 27.765, 27.86, 29.71,
33.12, 35.44, 35.48, 35.52, 151.89,
151.955, 158.1225, 173.250, 173.300,
173.350, 220 to 222, 451.01875,
462.9375, 464.575; and

m b. Revise paragraphs (c)(14), (c)(20),
(c)(21), (d)(2), (e)(4), and (g), to read as

follows:

§90.35 Industrial/Business Pool.
* * * * *

(b) E

(3) * *x %

INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE

Class of station(s)

Limitations Coordinator

* * *

Base or mobile 89
...... do 89
...... do 89
...... do . 89
...... do 89
...... do 82
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INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator
33.12 ... * ................................. * .................... M obil; .............................. * .......................... 1 1* * *
* o d; * * * *
...... do
...... do
151.89 * ................................. * .......................... d (: * * * *
151.955 * ................................. * .......................... d c: ) ) ' )
158.1225* ................................. * .......................... d (: ............................... * .......................... 3 3* ............................... * ......................... I W*
173.250 * ................................. * .................... B ase*or mobile ................. * ............................ * ................................. * ......................... | P,* W
173.300 * ................................. * .................... B ase*or mobile ................. * ............................ * ................................. * ......................... | P,* W
173.350 * ................................. * .................... B ase*or mobile * * * *
220 to 22*2 .............................. * .................... B ase*or mobile * * * *
451 .0187; ............................... * .................... B ase*or mobile ................. * .......................... 3 (; ............................... * ......................... | W*
462.9375* ................................. * .................... M obil; .............................. * .......................... 8 8* * *
464.575 * ................................. * .......................... d c: ............................... * .......................... 6 2* ) )
* * * * * communications shall not cause expansion of existing systems be
(c)* * * harmful interference to stations of other ~ permitted. (See also § 90.257).

(14) Operation on this frequency is
limited to a maximum output power of
1 watt and each station authorized will
be classified and licensed as a mobile
station. Any units of such a station,
however, may provide the operational
functions of a base or fixed station on
a secondary basis to mobile service
operations, provided that the separation
between the control point and the center
of the radiating portion of the antenna
of any units so used does not exceed 8m
(25 ft.).

* * * * *

(20) In the State of Alaska only, the
frequency 44.10 MHz is available for
assignment on a primary basis to
stations in the Common Carrier Rural
Radio Service utilizing meteor burst
communications. The frequency may be
used by private radio stations for meteor
burst communications on a secondary,
non-interference basis. Usage shall be in
accordance with parts 22 and 90 of this
chapter. Stations utilizing meteor burst

radio services operating in accordance
with the allocation table.

(21) In the State of Alaska only, the
frequency 44.20 MHz is available for
assignment on a primary basis to private
land mobile radio stations utilizing
meteor burst communications. The
frequency may be used by common
carrier stations for meteor burst
communications on a secondary, non-
interference basis. Usage shall be in
accordance with parts 22 and 90 of this
chapter. Stations utilizing meteor burst
communications shall not cause
harmful interference to stations of other
radio services operating in accordance
with the allocation table.

* * * * *

(d) EE

(2) Frequencies in the band 73.0-74.6
MHz may be assigned to stations
authorized on or before December 1,
1961, but no new stations will be
authorized in this band, nor will

* * * * *

(e)* * %

(4) Authorizations for multiple
frequencies for geophysical operations
will be granted on the frequencies
governed by the limitations in
paragraphs (c)(3) and (c)(4) of this
section. However, each geophysical
exploration party may use a maximum
of four frequencies at any one time.

* * * * *

(g) The frequencies 10—490 kHz are
used to operate electric utility Power
Line Carrier (PLC) systems on power
transmission lines for communications
essential to the reliability and security
of electric service to the public, in
accordance with part 15 of this chapter.
Any electric utility that generates,
transmits, or distributes electrical
energy for use by the general public or
by the members of a cooperative
organization may operate PLC systems
and shall supply to a Federal
Communications Commission/National
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Telecommunications and Information
Administration recognized industry-
operated entity, information on all
existing, changes to existing, and
proposed systems for inclusion in a data
base. Such information shall include the
frequency, power, location of
transmitter(s), location of receivers and
other technical and operational
parameters, which would characterize
the system’s potential both to interfere
with authorized radio users, and to
receive harmful interference from these
users. In an agreed upon format, the
industry-operated entity shall inform
the FCC and the NTIA of these system
characteristics prior to implementation
of any proposed PLC system and shall
provide monthly or periodic lists with
supplements of PLC systems. The FCC
and NTIA will supply appropriate
application and licensing information to
the notification activity regarding
authorized radio stations operating in
the band. PLC systems in this band
operate on a non-interference basis to
radio systems assigned frequencies by
the NTIA or licensed by the FCC and are
not protected from interference due to
these radio operations.

m 6. Amend § 90.103 by revising the
entry for “1750 to 1800 to the table in
paragraph (b), and revising paragraphs
(c)(2), (c)(6), removing and reserving
(c)(7), and by revising paragraph (c)(21)
to read as follows:

§90.103 Radiolocation Service.

* * * * *
(b) EE I
Lim-
Class of -
Frequency or band station(s) tll'tce)ln
1750 to 1800 ........ ...... do i 5,6

(c) * x %

(2) This frequency band is shared
with and stations operating in this
frequency band in this service are on a
secondary basis to the LORAN
Navigation System; all operations are
limited to radiolocation land stations in
accordance with footnote US104,

§ 2.106 of this chapter.
* * * * *

(6) Because of the operation of
stations having priority on the same or
adjacent frequencies in this or in other
countries, frequency assignments in this
band may either be unavailable or may
be subject to certain technical or
operational limitations. Therefore,
applications for frequency assignments
in this band shall include information

concerning the transmitter output

power, the type and directional

characteristics of the antenna and the

minimum hours of operation (GMT).
(7) [Reserved]

* * * * *

(21) Non-Government radiolocation
stations in the band are secondary to the
Government Radiolocation Service, the
Amateur Radio Service and the
Amateur-Satellite Service. Pulse-ranging
radiolocation stations in this band may
be authorized along the shorelines of
Alaska and the contiguous 48 states.
Radiolocation stations using spread
spectrum techniques may be authorized
in the band 420-435 MHz for operation
within the contiguous 48 states and
Alaska. Also, stations using spread
spectrum techniques shall be limited to
a maximum output power of 50 watts,
shall be subject to the applicable
technical standards in § 90.209 until
such time as more definitive standards
are adopted by the Commission and
shall identify in accordance with
§90.425(c)(2). Authorizations will be
granted on a case-by-case basis;
however, operations proposed to be
located within the zones set forth in
footnote US217, § 2.106 of this chapter

should not expect to be accommodated.
* * * * *

m 7. Amend § 90.129 by revising
paragraph (i) to read as follows:

§90.129 Supplemental information to be
routinely submitted with applications.
* * * * *

(i) Showings required in connection

with the use of frequencies as specified
in subpart S of this chapter.

* * * * *
m 8. Revise § 90.138 to read as follows:

§90.138 Applications for itinerant
frequencies.

An application for authority to
conduct an itinerant operation in the
Industrial/Business Pool must be
restricted to use of itinerant frequencies
or other frequencies not designated for
permanent use and need not be
accompanied by evidence of frequency
coordination. Users should be aware
that no interference protection is
provided from other itinerant
operations.

m 9. Revise § 90.157 to read as follows:

§90.157 Discontinuance of station
operation.

An authorization shall cancel
automatically upon permanent
discontinuance of operations. Unless
stated otherwise in this part or in a
station authorization, for the purposes
of this section, any station which has

not operated for one year or more is
considered to have been permanently
discontinued.

m 10. Amend § 90.203 by revising
paragraph (n) to read as follows:

§90.203 Certification required.
* * * *

(n) Transmitters designed to operate
in the voice mode on channels
designated in §§ 90.531(b)(5) or
90.531(b)(6) that do not provide at least
one voice path of 6.25 kHz of spectrum
bandwidth shall not be manufactured in
or imported into the United States after
December 31, 2006. Marketing of these
transmitters shall not be permitted after
December 31, 2006.

* * * * *

m 11. Amend § 90.207 by revising
paragraph (b) to read as follows:

§90.207 Types of emissions.
* * * * *

(b) Authorizations to use A3E, F3E, or
G3E emission also include the use of
emissions for tone signals or signaling
devices whose sole functions are to
establish and to maintain
communications, to provide automatic
station identification, and for operations
in the Public Safety Pool, to activate
emergency warning devices used solely
for the purpose of advising the general
public or emergency personnel of an
impending emergency situation.

* * * * *

m 12. Amend § 90.209 in the table to
paragraph (b)(5) by removing the entry
for 216—2205 and adding an entry for
216-220, and footnote 5 and removing
the entry for 2450-2483.52 and adding
an entry for 2450-2483.5 and revising
footnote 3 to read as follows:

§90.209 Bandwidth limitations.

* * * * *
(b) * x %
(5) * x %
STANDARD CHANNEL SPACING/
BANDWIDTH
Frequency Channel Authorized
band spacing bandwidth
(MHz) (kHz) (kHz)
216-2205 .. 6.25 20/11.25/6
32450-
2483.52.
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2Bandwidths for radiolocation stations in the
420-450 MHz band and for stations operating
in bands subject to this footnote will be re-
viewed and authorized on a case-by-case
basis.

3 Operations using equipment designed to
operate with a 25 kHz channel bandwidth will
be authorized a 20 kHz bandwidth. Operations
using equipment designed to operate with a
12.5 kHz channel bandwidth will be authorized
a 11.25 kHz bandwidth. Operations using
equipment designed to operate with a 6.25
kHz channel bandwidth will be authorized a 6
kHz bandwidth.

* * *

5See §90.259.

* * * * *

m 13. Amend § 90.210 by revising
paragraph (1)(6) to read as follows:

§90.210 Emission masks.

(1) * % %

(6) On any frequency removed from
the assigned frequency above 150% of
the authorized bandwidth: 40 dB.

* * * * *

m 14. Amend § 90.212 by revising
paragraph (c) to read as follows:

§90.212 Provisions relating to the use of
scrambling devices and digital voice
modulation.

* * * * *

(c) The transmission of any non-voice
information or data under the
authorization of F1E or G1E emission is
prohibited. However, stations
authorized the use of F1E or G1E
emission may also be authorized F1D,
F2D, G1D or G2D emission for non-
voice communication purposes,
pursuant to § 90.207(1).

* * * * *

m 15. Amend § 90.219 by revising
paragraph (c) to read as follows:

§90.219 Use of signal boosters.

* * * * *

(c) Class A narrowband boosters must
meet the out-of-band emission limits of
§90.210 for each narrowband channel
that the booster is designed to amplify.
Class B broadband signal boosters must
meet the emission limits of §90.210 for
frequencies outside of the booster’s
designed passband.

* * * * *

m 16. Amend § 90.233 by revising
paragraph (c) to read as follows:

§90.233 Base/mobile non-voice
operations.
* * * * *

(c) Provisions of this section do not
apply to authorizations for paging,
telemetry, radiolocation, automatic
vehicle monitoring systems (AVM),
radioteleprinter, radio call box
operations, or authorizations granted
pursuant to subpart T of this part.

m 17. Amend § 90.235 by revising
paragraphs (e) and (1) to read as follows:

§90.235 Secondary fixed signaling
operations.
* * * * *

(e) Until December 31, 1999, for
systems in the Public Safety Pool
authorized prior to June 20, 1975, and
Power and Petroleum licensees as
defined in § 90.7 authorized prior to
June 1, 1976, the maximum duration of
any signaling transmission shall not
exceed 6 seconds and shall not be
repeated more than 5 times. Such
systems include existing facilities and
additional facilities which may be
authorized as a clear and direct
expansion of existing facilities. After
December 31, 1999, all signaling
systems shall be required to comply
with the 2 second message duration and
3 message repetition requirements.

* * * * *

(1) Secondary fixed signaling
operations conducted in accordance
with the provisions of §§90.317(a) or
90.637 are exempt from the foregoing
provisions of this section.

m 18. Amend § 90.237 by revising
paragraphs (a) and (g) to read as follows:

§90.237 Interim provisions for operation
of radioteleprinter and radiofacsimile
devices.

* * * * *

(a) Information must be submitted
with an application to establish that the
minimum separation between a
proposed radioteleprinter or
radiofacsimile base station and the
nearest co-channel base station of
another licensee operating a voice
system is 120 km (75 mi) for a single
frequency mode of operation, or 56 km
(35 mi) for two frequency mode of
operation. Where this minimum mileage
separation cannot be achieved, either
agreement to the use of F1B, F2B, F3C,
G1B, G2B or G3C emission must be
received from all existing co-channel
licensees using voice emission within
the applicable mileage limits, or if
agreement was not received, the
licensee of the radioteleprinter or
radiofacsimile system is responsible for
eliminating any interference with
preexisting voice operations. New
licensees of voice operations will be
expected to share equally any frequency
occupied by established radioteleprinter
or radiofacsimile operations.

* * * * *

(g) For single sideband operations in
accordance with § 90.266, transmitters
certified under this part for use of J3E
emission may also be used for A2B and
F2B emissions for radioteleprinter
transmissions. Transmitters certified

under this part for use of J3E emission
in accordance with §§90.35(c)(1)(A),
90.35(c)(1)(B), 90.35(c)(1)(C) and
90.257(a) may also be used for A1B,
A2B, F1B, F2B, J2B, and A3C emissions
to provide standby backup circuits for
operational telecommunications circuits
which have been disrupted, where so
authorized in other sections of this part.
m 19. Amend § 90.241 by revising the
introductory text for paragraph (a) to
read as follows:

§90.241 Radio call box operations.

(a) The frequencies in the 72-76 MHz
band listed in § 90.257(a)(1) may be
assigned in the Public Safety Pool for
operation of radio call boxes to be used
by the public to request fire, police,
ambulance, road service, and other
emergency assistance, subject to the

following conditions and limitations:
* * * * *

m 20. Amend § 90.242 by revising
paragraphs (a)(2)(i), (a)(2)(ii), (a)(3),
(a)(4), (a)(6) and (a)(7) to read as follows:

§90.242 Travelers’ information stations.

(a) R

(2) * k%

(i) A statement certifying that the
transmitting site of the Travelers’
Information Station will be located at
least 15 km (9.3 miles) measured
orthogonally outside the measured 0.5
mV/m daytime contour (0.1 mV/m for
Class A stations) of any AM broadcast
station operating on a first adjacent
channel or at least 130 km (80.6 miles)
outside the measured 0.5 mV/m daytime
contour (0.1 mV/m for Class A stations)
of any AM broadcast station operating
on the same channel, or, if nighttime
operation is proposed, outside the
theoretical 0.5 mV/m-50% nighttime
skywave contour of a U.S. Class A
station. If the measured contour is not
available, then the calculated 0.5 mV/m
field strength contour shall be
acceptable. These contours are available
at the concerned AM broadcast station
and FCC offices in Washington, DC.

(ii) In consideration of possible cross-
modulation and inter-modulation
interference effects which may result
from the operation of a Travelers’
Information Station in the vicinity of an
AM broadcast station on the second or
third adjacent channel, the applicant
shall certify that it has considered these
possible effects and, to the best of its
knowledge, does not foresee
interference occurring to broadcast
stations operating on second or third
adjacent channels.

* * * * *

(3) Travelers’ Information Stations

will be authorized on a secondary basis
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to stations authorized on a primary basis
in the band 510-1715 kHz.

(4) A Travelers’ Information Station
authorization may be suspended,
modified, or withdrawn by the
Commission without prior notice or
right to hearing if necessary to resolve
interference conflicts, to implement
agreements with foreign governments,
or in other circumstances warranting

such action.
* * * * *

(6) A Travelers’ Information Station
shall normally be authorized to use a
single transmitter. However, a system of
stations, with each station in the system
employing a separate transmitter, may
be authorized for a specific area
provided sufficient need is
demonstrated by the applicant.

(7) Travelers’ Information Stations
shall transmit only noncommercial
voice information pertaining to traffic
and road conditions, traffic hazard and
travel advisories, directions, availability
of lodging, rest stops and service
stations, and descriptions of local points
of interest. It is not permissible to
identify the commercial name of any
business whose service may be available
within or outside the coverage area of a
Travelers’ Information Station.
However, to facilitate announcements
concerning departures/arrivals and
parking areas at air, train, and bus
terminals, the trade name identification

of carriers is permitted.
* * * * *

m 21. Amend § 90.250 by revising
paragraphs (f) and (i) to read as follows:

§90.250 Meteor burst communications.
* * * * *

(f) The maximum authorized
bandwidth is 20 kHz.

* * * * *

(i) Stations employing meteor burst
communications shall not cause
interference to other stations operating
in accordance with the allocation table.
New authorizations will be issued
subject to the Commission’s
developmental grant procedure as
outlined in subpart Q of this part. Prior
to expiration of the developmental
authorization, application Form 601
should be filed for issuance of a
permanent authorization.

m 22. Amend § 90.257 by revising
paragraph (a)(1) to read as follows:

§90.257 Assignment and use of
frequencies in the band 72-76 MHz.

(a] * * %

(1) The following frequencies in the
band 72—-76 MHz may be used for fixed
operations:

MHz
72.02 72.80
72.04 72.82
72.06 72.84
72.08 72.86
72.10 72.88
72.12 72.90
72.14 72.92
72.16 72.94
72.18 72.96
72.20 72.98
72.22 75.42
72.24 75.46
72.26 75.50
72.28 75.54
72.30 75.58
72.32 75.62
72.34 75.64
72.36 75.66
72.38 75.68
72.40 75.70
72.42 75.72
72.46 75.74
72.50 75.76
72.54 75.78
72.58 75.80
72.62 75.82
72.64 75.84
72.66 75.86
72.68 75.88
72.70 75.90
72.72 75.92
72.74 75.94
72.76 75.96
72.78 75.98
* * * * *

m 23. Amend § 90.259 by revising
paragraph (a)(5) to read as follows:

§90.259 Assignment and use of
frequencies in the bands 216-220 MHz and
1427-1432 MHz.

(a] * * %

(5) In the 217—220 MHz band, base,
mobile, and operational fixed operations

are permitted.
* * * * *

m 24. Amend § 90.261 by revising
paragraph (c) to read as follows:

§90.261 Assignment and use of
frequencies in the band 450-470 MHz for
fixed operations.

* * * * *

(c) All fixed systems are limited to
one frequency pair with 5 MHz spacing
and must employ directional antennas
with a front-to-back ratio of 15dB,

except that omnidirectional antennas
having unity gain may be employed by
stations communicating with a
minimum of three receiving locations
encompassed in a sector of at least 160°
in azimuth. Stations authorized for
secondary fixed operations prior to July
13, 1992, may continue to operate under
the conditions of their initial
authorization.

* * * * *

m 25. Revise § 90.263 to read as follows:

§90.263 Substitution of frequencies below
25 MHz.

Frequencies below 25 MHz when
shown in the radio pool frequency
listings under this part will be assigned
to base or mobile stations only upon a
satisfactory showing that, from a safety
of life standpoint, frequencies above 25
MHz will not meet the operational
requirements of the applicant. These
frequencies are available for assignment
in many areas; however, in individual
cases such assignment may be
impracticable due to conflicting
frequency use authorized to stations in
other services by this and other
countries. In such cases, a substitute
frequency, if found available, may be
assigned from the following bands:
1705-1750 kHz, 2107-2170 kHz, 2194—
2495 kHz, 2506-2850 kHz, 3155-3400
kHz, or 4438-4650 kHz. Since such
assignments are in certain instances
subject to additional technical and
operation limitations, it is necessary
that each application also include
precise information concerning
transmitter output power, type and
directional characteristics, if any, of the
antenna, and the minimum necessary
hours of operation. (This section is not
applicable to the Radiolocation Service,
subpart F of this part.)

m 26. Amend § 90.264 by revising
paragraph (h) to read as follows:

§90.264 Disaster communications
between 2 and 10 MHz.

* * * * *

(h) Training exercises which require
use of these frequencies for more than
seven hours a week, cumulative, are not
authorized without prior written
approval from the Commission.

m 27. Amend § 90.303 by revising the
table in paragraph (b) to read as follows:

§90.303 Availability of frequencies.

* * * * *

(b)* ]
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Geographic center
Urbanized area Bands (MHz) TV channels
North latitude West longitude

Boston, MA ......cccee e 42°21'24.4” 71°03'23.2” 470-476, 482-488 14,16
Chicago, ILT ........ 41°52'28.1” 87°38'22.2" .... 470-476, 476-482 14, 15
Cleveland, OH?2 41°29'51.2” 81°49'49.5” .... 470-476, 476-482 14,15
Dallas/Fort Worth, TX .........cccuue. 32°47'09.5” 96°4738.0” 482-488 16
Detroit, MI3 .....cccoeeeeiiieee s 42°19'48.1” 83°02'56.7” 476-482, 482-488 15, 16
Houston, TX ........... 29°45'26.8” 95°21’37.8” ... 488-494 17
Los Angeles, CA4 34°03'15.0” 118°14'31.3” 470-476, 482-488, 14, 16, 20

506-512
Miami, FL ..o 25°46'38.4” 80°11/31.27 e, 470-476 14
New York, NY/NE NJ .........cceeuunes 40°45'06.4” 73°59'37.5” oo 470-476, 476-482, 14, 15, 16

482-488
Philadelphia, PA .......cccceeienennen. 39°5658.4” 75°09'19.6” oooeeieeeeee e 500-506, 506-512 19, 20
Pittsburgh, PA ......ccccoeeeene 40°26'19.2” 79°59'59.2” .... 470-476, 494-500 14,18
San Francisco/Oakland, CA .......... | 37°46’38.7” 122°24'43.9” 482-488, 488—-494 16, 17
Washington, DC/MD/VA ................ 38°53'51.4” 77°00°31.9” e 488-494, 494-500 17,18

11n the Chicago, IL, urbanized area, channel 15 frequencies may be used for paging operations in addition to low power base/mobile usages,
where applicable protection requirements for ultrahigh frequency television stations are met.
2Channels 14 and 15 are not available in Cleveland, OH, until further order from the Commission.
3Channels 15 and 16 are not available in Detroit, MI, until further order from the Commission.
4Channel 16 is available in Los Angeles, CA, for use by eligibles in the Public Safety Radio Pool.

* * * * *
m 28. Revise § 90.307 to read as follows:

§90.307 Protection criteria.

The tables and figures listed in
§90.309 shall be used to determine the
effective radiated power (ERP) and
antenna height of the proposed land
mobile base station and the ERP for the
associated control station (control
station antenna height shall not exceed
31 meters (100 feet) above average
terrain (AAT)).

(a) Base stations operating on the
frequencies available for land mobile
use in any urbanized area and having an
antenna height (AAT) less than 152
meters (500 feet) shall afford protection
to co-channel and adjacent channel
television stations in accordance with
the values set out in tables A and E of
§90.309, except for channel 15 in New
York, NY, and Cleveland, OH, and
channel 16 in Detroit, MI, where
protection will be in accordance with
the values set forth in tables B and E in
47 CFR 90.309.

(b) For base stations having antenna
heights between 152 and 914 meters
(500-3000 feet) above average terrain,
the effective radiated power must be
reduced below 1 kilowatt in accordance
with the values shown in the power
reduction graph in Figure A in § 90.309,
except for channel 15 in New York, NY,
and Cleveland, OH, and channel 16 in
Detroit, MI, where the effective radiated
power must be reduced in accordance
with Figure B in § 90.309. For heights of
more than 152 meters (500 feet) above
average terrain, the distance to the radio
path horizon will be calculated
assuming smooth earth. If the distance
so determined equals or exceeds the
distance to the Grade B contour of a co-

channel TV station (Grade B contour
defined in § 73.683(a) of this chapter),
an authorization will not be granted
unless it can be shown that actual
terrain considerations are such as to
provide the desired protection at the
Grade B contour, or that the effective
radiated power will be further reduced
so that, assuming free space attenuation,
the desired protection at the Grade B
contour will be achieved.

(c) Mobile units and control stations
operating on the frequencies available
for land mobile use in any given
urbanized area shall afford protection to
co-channel and adjacent channel
television stations in accordance with
the values set forth in table C in § 90.309
and paragraph (d) of this section except
for channel 15 in New York, NY, and
Cleveland, OH, and channel 16 in
Detroit, MI, where protection will be in
accordance with the values set forth in
table D in § 90.309 and paragraph (d) of
this section.

(d) The minimum distance between a
land mobile base station which has
associated mobile units and a protected
adjacent channel television station is
145 km (90 miles).

(e) The television stations to be
protected (co-channel, adjacent channel,
IM, and IF) in any given urbanized area,
in accordance with the provisions of
paragraphs (a), (b), (c), and (d) of this
section, are identified in the
Commission’s publication “TV stations
to be considered in the preparation of
Applications for Land Mobile Facilities
in the Band 470-512 MHz.” The
publication is available at the offices of
the Federal Communications
Commission in Washington, D.C. or
upon the request of interested persons.

m 29. Amend § 90.309 by revising
paragraph (a)(4) and table B in
paragraph (a)(5) to read as follows:

§90.309 Table and figures.

(a) * % %

(4) In determining the average
elevation of the terrain, the elevations
between 3.2 kilometers (2 miles) and 16
kilometers (10 miles) from the antenna
site are employed. Profile graphs shall
be drawn for a minimum of eight radials
beginning at the antenna site and
extending 16 kilometers (10 miles). The
radials should be drawn starting with
true north. At least one radial should be
constructed in the direction of the
nearest co-channel and adjacent channel
UHF television stations. The profile
graph for each radial shall be plotted by
contour intervals of from 12.2 meters
(40 feet) to 30.5 meters (100 feet) and,
where the data permits, at least 50
points of elevation (generally uniformly
spaced) should be used for each radial.
For very rugged terrain, 61 meters (200
feet) to 122 meters (400 foot) contour
intervals may be used. Where the terrain
is uniform or gently sloping, the
smallest contour interval indicated on
the topographic chart may be used. The
average elevation of the 12.8 kilometer
(8 mile) distance between 3.2 kilometers
(2 miles) and 16 kilometers (10 miles)
from the antenna site should be
determined from the profile graph for
each radial. This may be obtained by
averaging a large number of equally
spaced points, by using a planimeter, or
by obtaining the median elevation (that
exceeded by 50 percent of the distance)
in sectors and averaging those values. In
the preparation of the profile graphs, the
elevation or contour intervals may be
taken from U.S. Geological Survey
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Topographic Maps, U.S. Army Corps of
Engineers Maps, or Tennessee Valley
Authority Maps. Maps with a scale of
1:250,000 or larger (such as 1:24,000)
shall be used. Digital Terrain Data

Tapes, provided by the National
Cartographic Institute, U.S. Geologic
Survey, may be utilized in lieu of maps,
but the number of data points must be
equal to or exceed that specified above.

If such maps are not published for the
area in question, the next best
topographic information should be
used.

(5) * x %

TABLE B.—BASE STATION—COCHANNEL FREQUENCIES (40 dB PROTECTION) MAXIMUM EFFECTIVE RADIATED POWER

(ERP) 1
Antenna height in meters (feet) (AAT)

Distance in kilometers (miles). 15 | 305 | 45 | 61 76 | 915 | 106 | 122 | 137 | 1525
(50) | (100) | (150) | (200) | (250) | (300) | (350) | (400) | (450) | (500)
1,000 | 1,000 | 1,000 | 1,000 | 1,000 | 1,000 | 1,000 | 1,000 | 1,000 | 1,000
1,000 | 1,000 | 1,000 | 1,000 | 1,000 | 1,000 | 1,000 | 850 | 750| 725
1,000 | 1,000 | 1,000 | 1,000| 900| 750| 675| 00| 550| 500
1,100 | 1,000 | 800 | 725| 600| 525| 475| 425| 375| 350

850 | 700| 600| 500| 425, 375| 325| 300| =275| 225
600| 475| 400| 325| =275 250| 225| 200| 175| 150
400| 325| 275| 225| 175, 150| 140| 125| 110| 100
275| 225| 175| 125| 110, 95| 80| 70| 60| 50
175 | 125|100 | 75| 50 | oo | cooeioo | oo | oo | e

1The effective radiated power (ERP) and antenna height above average terrain shall not exceed the values given in this table.
2 At this distance from the transmitter site of protected UHF television station.

* * * * *

m 30. Amend § 90.315 by revising
paragraphs (g) and (j) to read as follows:

§90.315 Special provisions governing use
of frequencies in the 476-494 MHz band (TV
Channels 15, 16, and 17) in the Southern
Louisiana-Texas Offshore Zone.

* * * * *

(g) To provide adjacent channel
protection to television stations, no
shore or offshore station shall be

PAIRED FREQUENCIES (MHZ)

allowed within 128 kilometers (80
miles) of the adjacent channel television
station.

* * * * *

(j)(1) The following frequency bands
are available for assignment in all
services for use in the Zones defined in
paragraph (a) of this section.

Transmit (or receive)

Receive (or transmit)

490.01875-490.98125
484.01875-484.98125
478.01875-478.98125

493.01875-493.98125
487.01875-487.98125
481.01875-481.98125

(2) Only the first and last assignable
frequencies are shown. Frequencies
shall be assigned in pairs with 3 MHz
spacing between transmit and receive
frequencies. Assignable frequency pairs
will occur in increments of 6.25 kHz.
The following frequencies will be
assigned for a maximum authorized
bandwidth of 6 kHz: 478.01875,
478.98125, 484.01875, 484.98125,
490.01875, 490.98125, 481.01875,
481.98125, 487.01875, 487.98125,
493.01875, and 493.98125 MHz.

* * * * *

m 31. Amend § 90.353 by revising
paragraphs (e) and (f) to read as follows:

§90.353 LMS operations in the 902-928
MHz band.

* * * * *

(e) Multilateration EA-licensed
systems and grandfathered automatic
vehicle monitoring service (AVM)
systems (see § 90.363) are authorized on
a shared basis and must cooperate in the

selection and use of frequencies in
accordance with §90.173(b).

(f) Multilateration EA licensees may
be authorized to operate on both the
919.75-921.75 MHz and 921.75-927.25
MHz bands within a given EA (see
§90.210(b)(5)).

* * * * *

m 32. Revise §90.357 toread as follows:

§90.357 Frequencies for LMS systems in
the 902-928 MHz band.

(a) Multilateration LMS systems will
be authorized in the following LMS sub-
bands:

LMS Sub-band Forward Link 1

904.000-909.750

MHz ..o 927.750-928.000 MHz
919.750-921.750
MHzZ ... 927.500-927.750 MHz

LMS Sub-band Forward Link

921.750-927.250

MHz ... 927.250-927.500 MHz

1Forward links for the LMS systems may
also be contained within the LMS sub-band.
However, the maximum allowable power in
these sub-bands is 30 watts ERP in accord-
ance with § 90.205(k).

2The frequency band 919.750-921.750
MHz is shared co-equally between
multilateration and non-multilateration LMS
systems.

(b) Non-multilateriation LMS systems
will be authorized in the following
frequency bands:

LMS Sub-band?

902.000-904.000 MHz
909.750-921.750 MHz

1 Applicants for non-multilateration LMS sys-
tems should request only the minimum
amount of bandwidth necessary to meet their
operational needs.



Federal Register/Vol. 72, No. 123/ Wednesday, June 27, 2007 /Rules and Regulations

35199

m 33. Amend § 90.377 by revising
paragraph (a) to read as follows:

§90.377 Frequencies available; maximum
EIRP and antenna height, and priority
communications.

(a) Licensees shall transmit only the
power (EIRP) needed to communicate
with an On-Board Unit (OBU) within
the communications zone and must take
steps to limit the Roadside Unit (RSU)
signal within the zone to the maximum
extent practicable.

* * * * *

m 34. Amend § 90.419 by revising
paragraph (f) to read as follows:

§90.419 Points of communication.
* * * * *

(f) CMRS licensees in the SMR
categories of part 90, subpart S, CMRS
providers authorized in the 220 MHz
service of part 90, subpart T, CMRS
paging operations as defined by part 90,
subpart P and for-profit interconnected
business radio services with eligibility
defined by § 90.35 are permitted to
utilize their assigned spectrum for fixed
services on a co-primary basis with their
mobile operations.

m 35. Amend § 90.425 by revising
paragraphs (a)(4)(iii), (a)(5), and (c)(2) to
read as follows:

§90.425 Station identification.

(a) * *x %

(4) * x %

(iii) In the Industrial/Business Pool,
railroad licensees (as defined in § 90.7)
may identify stations by the name of the
railroad and the train number, caboose
number, engine number, or the name of
the fixed wayside station. If none of
these forms is practicable, any similar
name or number may be designated by
the railroad concerned for use by its
employees in the identification of fixed
points or mobile units, provided that a
list of such identifiers is maintained by
the railroad. An abbreviated name or the
initials of the railroad may be used
where such are in general usage. In
those areas where it is shown that no
difficulty would be encountered in
identifying the transmission of a
particular station (as, for example,
where stations of one licensee are
located in a yard isolated from other
radio installations), approval may be
given to a request from the licensee for
permission to omit the station
identification.

(5) Use of identifiers in addition to
assigned call signs. Nothing in this
section shall be construed as prohibiting
the transmission of station or unit
identifiers which may be necessary or
desirable for system operation, provided
that they are transmitted in addition to

the assigned station call sign or other

permissible form of identification.
* * * * *

(C] R

(2) Stations in the Radiolocation
Service operating on frequencies above
3400 kHz that employ spread spectrum
techniques shall transmit a two letter
manufacturer’s designator, authorized
by the Commission on the station
authorization, at the beginning and
ending of each transmission and once
every 15 minutes during periods of
continuing operation. The designator
shall be transmitted in International
Morse Code at a speed not exceeding 25
words per minute, and the spread
spectrum mode of operation shall be
maintained while the designator is
being transmitted. The identifying
signal shall be clearly receivable in the
demodulated audio of a narrow-band

FM receiver.
* * * * *

m 36. Amend § 90.465 by revising
paragraphs (b) and (c) to read as follows:

§90.465 Control of systems of
communication.
* * * * *

(b) In internal systems, as defined in
§90.7, control may be maintained by
conforming the system to the
requirements of §§ 90.471 through
90.475.

(c) In interconnected systems, as
defined in § 90.7, control may be
maintained by conforming operation
and system design to that permitted in
§§90.477 through 90.483.

m 37. Amend § 90.475 by revising
paragraph (a)(2) to read as follows:

§90.475 Operation of internal transmitter
control systems in specially equipped
systems.

(a] EE

(2) An internal transmitter control
system may be used in conjunction with
other approved methods of transmitter
control and interconnection so long as
the internal transmitter control system,
itself, is neither accessed from
telephone positions in the public
switched telephone network (PSTN),
nor uses dial-up circuits in the PSTN.
Licensees with complex
communications systems involving
fixed systems whose base stations are
controlled by such systems may
automatically access these base stations
through the microwave or operational
fixed systems from positions in the
PSTN, so long as the base stations and
mobile units meet the requirements of
§90.483 and if a separate circuit is
provided for each mode of transmitter

operation (i.e., conventional, dial-up or

Internet).
* * * * *

m 38. Amend § 90.483 by revising
paragraphs (b)(1)(ii), (b)(2)(i), and
(b)(2)(ii) to read as follows:

§90.483 Permissible methods and
requirements of interconnecting private and
public systems of communications.
* * * * *
* *x %

CEES

(ii) When a frequency is shared by
more than one system, automatic
monitoring equipment must be installed
at the base station to prevent activation
of the transmitter when signals of co-
channel stations are present and
activation would interfere with
communications in progress. Licensees
may operate without the monitoring
equipment if they have obtained the
consent of all co-channel licensees
located within a 120 kilometer (75 mile)
radius of the interconnected base station
transmitter. A statement must be
submitted to the Commission indicating
that all co-channel licensees have
consented to operate without the
monitoring equipment. If a licensee has
agreed that the use of monitoring
equipment is not necessary, but later
decides that the monitoring equipment
is necessary, the licensee may request
that the co-channel licensees reconsider
the use of monitoring equipment. If the
licensee cannot reach an agreement with
co-channel licensees, the licensee may
request that the Commission consider
the matter and assign it to another
channel. If a new licensee is assigned to
a frequency where all the co-channel
licensees have agreed that the use of
monitoring equipment is not necessary,
and the new licensee does not agree, the
new licensee may request the co-
channel licensees to reconsider the use
of monitoring equipment. If the new
licensee cannot reach an agreement with
co-channel licensees, it should request a
new channel from the Commission.
Systems on frequencies above 800 MHz

are exempt from this requirement.
2 * k%

(i) When a frequency is shared by
more than one system, automatic
monitoring equipment must be installed
at the base station to prevent activation
of the transmitter when signals of co-
channel stations are present and
activation would interfere with
communications in progress. Licensees
may operate without this equipment if
they have obtained the consent of all co-
channel licensees located within a 120
kilometer (75 mile) radius of the
interconnected base station transmitter.
A statement must be submitted to the
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Commission indicating that all co-
channel licensees have consented to
operate without the monitoring
equipment. If a licensee has agreed that
the use of monitoring equipment is not
necessary, but later decides that the
monitoring equipment is necessary, the
licensee may request that the co-channel
licensees reconsider the use of
monitoring equipment. If the licensee
cannot reach an agreement with co-
channel licensees, the licensee may
request that the Commission consider
the matter and assign it to another
channel. If a new licensee is assigned to
a frequency where all the co-channel
licensees have agreed that the use of
monitoring equipment is not necessary,
and the new licensee does not agree, the
new licensee may request the co-
channel licensees to reconsider the use
of monitoring equipment. If the new
licensee cannot reach an agreement with
co-channel licensees, it should request a
new channel from the Commission.
Systems on frequencies above 800 MHz
are exempt from this requirement.

(ii) Initial access points within the
public switched telephone network
must be limited to transmission of a 3-
second tone, after which time the
transmitter shall close down. No
additional signals may be transmitted
until acknowledgement from a mobile
station of the licensee is received.
Licensees are exempt from this
requirement if they have obtained the
consent of all co-channel licensees
located within a 120 kilometer (75 mile)
radius of the interconnected base station
transmitter. However, licensees may
choose to set their own time limitations.
A statement must be submitted to the
Commission indicating that all co-
channel licensees have consented to
operate without the monitoring
equipment. If a licensee has agreed that
the use of monitoring equipment is not
necessary, but later decides that the
monitoring equipment is necessary, the
licensee may request that the co-channel
licensees reconsider the use of
monitoring equipment. If the licensee
cannot reach an agreement with co-
channel licensees, the licensee may
request that the Commission consider
the matter and assign it to another
channel. If a new licensee is assigned to
a frequency where all the co-channel
licensees have agreed that the use of
monitoring equipment is not necessary,
and the new licensee does not agree, the
new licensee may request the co-
channel licensees to reconsider the use
of monitoring equipment. If the new
licensee cannot reach an agreement with
co-channel licensees, it should request a
new channel from the Commission.

Systems on frequencies above 800 MHz

are exempt from this requirement.
* * * * *

m 39. Amend § 90.613 by revising
channel 139 of the Table of 896-901/
935-940 MHz Channel Designations to
read as follows:

§90.613 Frequencies available.

TABLE OF 896—901/935-940 MHz
CHANNEL DESIGNATIONS

Base fre-
Channel No. quency
(MHz)
139 s .7375
* * * * *

[FR Doc. E7-12162 Filed 6—26—07; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 050613158-5262-03; 1.D.
090105A]

RIN 0648—-AT48

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States; Extension
of Emergency Fishery Closure Due to
the Presence of the Toxin that Causes
Paralytic Shellfish Poisoning

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; emergency
action; extension of effective period.

SUMMARY: This action extends a
temporary final rule published on
October 18, 2005. The regulations
contained in the temporary rule,
emergency action, published on October
18, 2005, at the request of the U.S. Food
and Drug Administration (FDA), and
that were subsequently extended on
December 28, 2005, June 30, 2006, and
again on January 1, 2007, expire on July
1, 2007. This temporary rule extends a
closure of Federal waters through
December 31, 2007. The FDA has
determined that current oceanographic
conditions and alga sampling data
suggests that the northern section of the

Temporary Paralytic Shellfish Poison
(PSP) Closure Area remain closed to the
harvest of bivalve molluscan shellfish
and that the southern area remain
closed to the harvest of whole or roe-on
scallops. NMFS is publishing the
regulatory text associated with this
closure in this temporary emergency
rule in order to ensure that current
regulations accurately reflect the
codified text that has been modified and
extended numerous times so that the
public is aware of the regulations being
extended through December 31, 2007.
DATES: The amendments to § 648.14 are
effective from July 1, 2007, through
December 31, 2007. The expiration date
of the temporary emergency action
published on January 4, 2007 (72 FR
291), is extended to December 31, 2007.
Comments must be received by July 27,
2007.

ADDRESSES: Copies of the small entity
compliance guide, the emergency rule,
the environmental assessment, and the
regulatory impact review prepared for
the October 18, 2005, reinstatement of
the September 9, 2005, emergency
action and subsequent extensions of the
emergency action, are available from
Patricia A. Kurkul, Regional
Administrator, National Marine
Fisheries Service, One Blackburn Drive,
Gloucester, MA 01930. These
documents are also available via the
internet at www.nero.noaa.gov.

Comments may be submitted by any
of the following methods:

e E-mail: PSP2closure@NOAA.gov.
Include the subject line the following:
“Comments on the July 2007 Emergency
Rule for Area closures Due to PSP.>

¢ Federal e-Rulemaking Portal: http://
www.regulations.gov.

e Mail: Paper, disk, or CD-ROM
comments should be sent to Patricia A.
Kurkul, Regional Administrator,
National Marine Fisheries Service, One
Blackburn Drive, Gloucester, MA 01930.
Mark the outside of the envelope
“Comments on July 2007 PSP Closure.”

e Fax: (978) 281-9135.

FOR FURTHER INFORMATION CONTACT:
Brian Hooker, Fishery Policy Analyst,
phone: (978) 281-9220, fax: (978) 281—
9135.

SUPPLEMENTARY INFORMATION:

Background

This emergency closure is being
implemented at the request of the FDA
after samples of shellfish from the
inshore and offshore waters off of the
coasts of New Hampshire and
Massachusetts tested positive for the
toxins (saxotoxins) that cause PSP.
These toxins are produced by the alga
Alexandrium fundyense which can form
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blooms commonly referred to as red
tides. Red tide blooms, also known as
harmful algal blooms (HABs), can
produce toxins that accumulate in filter-
feeding shellfish. Shellfish
contaminated with the toxin, if eaten in
large enough quantity, can cause illness
or death from PSP.

On June 10, 2005, the FDA requested
that NMFS close an area of Federal
waters off the coasts of New Hampshire
and Massachusetts to fishing for bivalve
shellfish intended for human
consumption. On June 16, 2005, NMFS
published an emergency rule (70 FR
35047) closing the area recommended
by the FDA, i.e., the Temporary PSP
Closure Area, through September 30,
2005. On July 7, 2005 (70 FR 39192), the
emergency rule was modified to
facilitate the testing of shellfish for the
toxin that causes PSP by the FDA and/
or FDA-approved laboratories through
the issuance of a Letter of Authorization
(LOA) from the NMFS Regional
Administrator. On September 9, 2005
(70 FR 53580), the emergency regulation
was once again modified by the division
of the Temporary PSP Closure Area into
northern and southern components. The
northern area remained closed to the
harvest of all bivalve molluscan
shellfish while the southern component
was reopened to the harvest of Atlantic
surfclams and ocean quahogs but
remained closed to the harvest of whole
or roe-on scallops. The rule was
extended as published on September 9,
2005, on October 3, 2005 (70 FR 57517),
reinstated on October 18, 2005 (70 FR
60450) to correct a technical error,
extended on December 28, 2005 (70 FR
76713), and subsequently on June 30,
2006 (71 FR 37505), and again on
January 4, 2007 (72 FR 291) through
June 30, 2007. On May 18, 2007, the
FDA indicated that it could not support
the re-opening of the Temporary PSP
Closure Area due to insufficient
analytical data from the area.

The boundaries of the northern
component of the Temporary PSP
Closure Area comprise Federal waters
bound by the following coordinates in
the order stated: (1) 43°00’ N. lat., 71°00”
W. long.; (2) 43° 00’ N. lat., 69° 00" W.
long.; (3) 41°39"N. lat., 69° 00" W. long.;
(4) 41° 39’ N. lat., 71° 00" W. long., and
then ending at the first point. Under this
emergency rule, this area would remain
closed to the harvest of Atlantic
surfclams, ocean quahogs, and whole or
roe-on scallops. The boundaries of the
southern component of the Temporary
PSP Closure Area comprise Federal
waters bound by the following
coordinates in the order stated: (1) 41°
39’ N. lat., 71° 00" W. long.; (2) 41° 39’
N. lat., 69° 00" W. long.; (3) 40° 00" N.

lat., 69° 00" W. long.; (4) 40° 00" N. lat.,
71° 00" W. long., and then ending at the
first point. Under this emergency rule,
this southern component of the area
would remain closed only to the harvest
of whole or roe-on scallops.

Classification

This action is issued pursuant to
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), 16 U.S.C.
1855(c). Pursuant to section 5 U.S.C.
553(b)(B) of the Administrative
Procedure Act, the Assistant
Administrator for Fisheries finds there
is good cause to waive prior notice and
an opportunity for public comment on
this action as notice and comment
would be impracticable and contrary to
the public interest due to a public
health emergency, and public comment
has been solicited concurrently with
each of the extensions of this actions as
detailed and responded to below. In
addition, under section 553(d)(3) there
is good cause to waive the 30—-day delay
in effectiveness due to a public health
emergency. The original emergency
closure was in response to a public
health emergency. Toxic algal blooms
are responsible for the marine toxin that
causes PSP in persons consuming
affected shellfish. People have become
seriously ill and some have died from
consuming affected shellfish under
similar circumstances. Pursuant to
section 305(c)(3)(C) of the Magnuson-
Stevens Act, the closure to the harvest
of shellfish, as modified on September
9, 2005, and re-instated on October 18,
2005, may remain in effect until the
circumstances that created the
emergency no longer exist, provided the
public has had an opportunity to
comment after the regulation was
published, and, in the case of a public
health emergency, the Secretary of
Health and Human Services concurs
with the Commerce Secretary’s action.
During the initial comment period, June
16, 2005, through August 1, 2005, no
comments were received. One comment
was received after the re-opening of the
southern component of the Temporary
PSP Closure Area on September 9, 2005.
The commenter expressed reluctance to
re-opening a portion of the closure area
without seeing the results of the FDA
tests. Data used to make determinations
regarding closing and opening of areas
to certain types of fishing activity are
collected from Federal, state, and
private laboratories. NOAA maintains a
Red Tide Information Center (http://
www.cop.noaa.gov/news/fs/
ne__hab_200605.html), which can be
accessed directly or through the website
listed in the ADDRESSES section.

Information on test results, modeling of
algal bloom movement, and general
background on red tide can be accessed
through this information center. While
NMFS is the agency with the authority
to promulgate the emergency
regulations, it modified the regulations
on September 9, 2005, at the request of
the FDA, after the FDA has determined
that the results of its tests warranted
such action. If necessary, the regulations
may be terminated at an earlier date,
pursuant to section 305(c)(3)(D) of the
Magnuson-Stevens Act, by publication
in the Federal Register of a notice of
termination, or extended further to
ensure the safety of human health.

This emergency/interim rule is
exempt from the procedures of the
Regulatory Flexibility Act because the
rule is issued without opportunity for
prior notice and opportunity for public
comment.

The rule, as last published on October
18, 2005, was determined to be not
significant for the purposes of Executive
Order 12866.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: June 21, 2007.
Samuel D. Rauch III,
Deputy Assistant Administrator For
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 648 is amended
to read as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In § 648.14, paragraphs (a)(170) and
(a)(171) are revised to read as follows:

§648.14 Prohibitions.

(a) * * %

(170) Fish for, harvest, catch, possess
or attempt to fish for, harvest, catch, or
possess any bivalve shellfish, including
Atlantic surfclams, ocean quahogs, and
mussels with the exception of sea
scallops harvested only for adductor
muscles and shucked at sea, or a vessel
issued and possessing on board a Letter
of Authorization (LOA) from the
Regional Administrator authorizing the
collection of shellfish for biological
sampling and operating under the terms
and conditions of said LOA, in the are
of the U.S. Exclusive Economic Zone
bound by the following coordinates in
the order stated:

(i) 43° 00" N. lat., 71° 00" W. long.;
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(ii) 43° 00" N. lat., 69° 00" W. long.;

(iii) 41° 39’ N. lat., 69° 00" W. long;

(iv) 41° 39’ N. lat., 71° 00’ W. long.,
and then ending at the first point.

(171) Fish for, harvest, catch, possess,
or attempt to fish for, harvest, catch, or
possess any sea scallops except for sea
scallops harvested only for adductor
muscles and shucked at sea, or a vessel

issued and possessing on board a Letter (i) 41° 39’ N. lat., 71° 00" W. long.;
of Authorization (LOA) from the (i) 41° 39’ N. lat., 69° 00’ W. long.;
Regional Administrator authorizing ’ ’
collection of shellfish for biological (

sampling and operating under the terms
and conditions of said LOA, in the area
of the U.S. Exclusive Economic Zone
bound by the following coordinates in
the order stated:

iii) 40° 00’ N. lat., 69° 00" W. long.;
(iv) 40° 00" N. lat., 71° 00" W. long.,
and then ending at the first point.
[FR Doc. E7-12432 Filed 6-26—07; 8:45 am]
BILLING CODE 3510-22-S
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 34

[PRM-34-06]

Organization of Agreement States,
Petition for Rulemaking, Meeting

AGENCY: Nuclear Regulatory
Commission.

ACTION: Notice of meeting.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) has received a
petition for rulemaking dated November
3, 2005, which was filed with the
Commission by Barbara Hamrick, Chair,
Organization of Agreement States
(OAS). The petition was docketed by the
NRC on November 16, 2005, and has
been assigned docket number PRM-34—
06. The petitioner requests that the NRC
amend its regulations to require that an
individual receive at least 40 hours of
radiation safety training before using
sources of radiation for industrial
radiography, by revising the
requirements for at least two qualified
individuals to be present at a temporary
job site, and by clarifying how many
individuals are required to meet
surveillance requirements. The
petitioner also requests that NUREG—
1556, Volume 2, be revised to reflect the
proposed amendments. As part of the
petition for rulemaking review process,
the NRC will hold a transcribed public
meeting with the petitioner to obtain
information about two specific issues
relative to the petition. The meeting is
open to the public and all interested
parties may participate.

DATES: August 15, 2007 (1-3 p.m.,
Eastern)

ADDRESSES: The meeting will be held
via an audio teleconference at the U.S.
Nuclear Regulatory Commission (NRC)
Headquarters, Two White Flint North,
11545 Rockville Pike, Rockville, MD
20852-2738.

FOR FURTHER INFORMATION CONTACT:
Thomas Young, telephone: (301) 415—
5795, e-mail: tfy@nrc.gov of the Office of

Federal and State Materials and
Environmental Management Programs,
U.S. Nuclear Regulatory Commission,
Mail Stop T8F3, Washington, DC
20555—0001. Interested members of the
public can participate in this meeting
via a toll-free audio teleconference. For
details, please contact Thomas Young to
pre-register for the meeting. If special
equipment is needed by those
participating in the public meeting,
contact Mr. Young no later than July 27,
2007, to provide sufficient notice to
determine whether the equipment is
available.

SUPPLEMENTARY INFORMATION: The NRC,
Office of Federal and State Materials
and Environmental Management
Programs, Petition Review Board has
requested this transcribed public
meeting to ensure full understanding for
two specific issues, training and
economic impact, which NRC identified
during evaluation of the petitioner’s
request in PRM—-34—-06. The meeting
materials are available from the NRC
Web site, http://www.nrc.gov/public-
involve/public-meetings/index.cfm, or
by contacting Thomas Young,
telephone: (301) 415-5795, e-mail:
tfy@nrc.gov. The two specific issues,
training and economic impact, are
described below with discussion
questions for each issue.

Regarding the training issue, the
Petition Review Board is seeking an
explanation to resolve an apparent
inconsistency in the petitioner’s request.
The petitioner requested that NRC
amend the regulations to relax an
existing requirement to allow industrial
radiographic personnel to be occupied
with tasks (e.g., dark room duties) that
are unrelated to safety during industrial
radiographic operations and also
requested that the regulations be
amended to include additional radiation
safety training requirements for the
personnel. These requests seem to
conflict.

The petitioner requested that 10 CFR
34.41, “Conducting industrial
radiographic operations,” paragraph (a)
be amended to remove the requirement
that the additional qualified individual
shall observe the operations and be
capable of providing immediate
assistance to prevent unauthorized
entry. The petitioner requested that 10
CFR 34.43, “Training,” be amended to
limit a licensee from permitting an
individual to act as a radiographer or a

radiographer’s assistant until the
individual has successfully completed
an accepted course of at least 40 hours
on the applicable subjects listed in
paragraph (g), e.g., concerning
fundamentals of radiation safety,
radiation detection instrumentation, and
equipment.

Two questions about training are as
follows. (1) What is the rationale for
requiring more radiation safety training
for a radiographer’s assistant who would
not be required to observe the
operations and provide immediate
assistance to prevent unauthorized
entry? (2) Does an individual
completing the course to become a
radiographer’s assistant need to take
another course before a licensee can
permit the individual to act as a
radiographer, if the petitioner intends
for the radiographer and radiographer’s
assistant to complete the same course of
applicable subjects on radiological
safety, detection, and use of equipment
as listed in paragraph (g)?

Regarding the issue of economic
impact, the Petition Review Board is
seeking new, relevant information about
the economic impact of implementing
the rule. In response to the notice of
receipt of the petition for rulemaking
(70 FR 76724, December 28, 2005), the
NRC received two comment letters; one
from the Conference of Radiation
Control Program Directors, Inc. and the
other from the Texas Department of
State Health Services. These
organizations supported the petitioner’s
request. The industrial radiography
community did not comment on the
petitioner’s request and the lack of
comment from the industry was
somewhat unexpected because the
industry’s interest had been relatively
high in previous rulemaking activities
for 10 CFR part 34. In the past, the
industry supported the two person
requirement at 10 CFR 34.41(a) and
indicated that the additional cost of
safety would be borne by the customers,
not necessarily by the licensees.

The petitioner contacted certain
industrial radiography licensees that
operate in both the State of Texas and
in NRC’s jurisdiction to assess the cost
of implementing 10 CFR 34.41(a) and
obtained general information, e.g., an
additional person would cost $200 per
day (including travel and per diem) and
the cost of additional time would be
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$10-$12 per hour (not including
overtime pay).

Two questions about economic
impact are as follows. (1) What is the
actual economic impact on a licensee in
the current regulatory environment
where NRC and Agreement States do
not implement the rule in an essentially
identical manner? (2) Have changes in
industry practice occurred since 1997
that have minimized the effectiveness of
10 CFR 34.41(a)?

The agenda for the meeting is as
follows: Welcome and purpose of the
meeting, 10 minutes; PRM 34-06
evaluation process and milestones, 10
minutes; Petition Review Board and
petitioner discussion of the training
issue, 40 minutes; Petition Review
Board and petitioner discussion of the
economic impact issue, 40 minutes;
public comment on the issues, 15
minutes; closing remarks, 5 minutes. If
necessary, NRC may impose a time limit
on a speaker to ensure that all speakers
may comment within the time that is
available.

Members of the public who have
registered to participate in this meeting
should call the teleconference
approximately 15 minutes prior to the
meeting. The toll free number will be
provided to each registrant prior to the
meeting.

Dated at Rockville, Maryland, this 21st day
of June, 2007.

For the Nuclear Regulatory Commission.
Dennis K. Rathbun,

Director, Division of Intergovernmental
Liaison and Rulemaking, Office of Federal
and State Materials and Environmental
Management Programs.

[FR Doc. E7—-12421 Filed 6—26—07; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 344
RIN 3064-AD18

Extension of Time Period for Quarterly
Reporting of Bank Officers’ and
Certain Employees’ Personal
Securities Transactions

AGENCY: Federal Deposit Insurance
Corporation (“FDIC”).

ACTION: Notice of proposed rule with
request for comment.

SUMMARY: The FDIC proposes to amend
its rule concerning the period of time
that officers and all employees of state
nonmember banks who make or
participate in investment decisions for
the accounts of customers (‘“‘certain

employees”) have to report their
personal securities transactions after the
end of the calendar quarter. The
revision would extend the time period
from 10-business days to 30-calendar
days after the end of the calendar
quarter for bank officers and certain
employees to report personal securities
transactions to the bank. This revision
reflects certain developments in Federal
securities regulations.

DATES: Comments on the rule must be
received by August 27, 2007.

ADDRESSES: You may submit comments,
by any of the following methods:

o Agency Web Site: http://
www.FDIC.gov/regulations/laws/
federal/notices.html. Follow
instructions for submitting comments
on the Agency Web Site.

e E-mail: Comments@FDIC.gov.
Include “Part 344 Revision” on the
subject line of the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street, NW., Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street) on business days
between 7 a.m. and 5 p.m.

Instructions: All comments received
will be posted generally without change
to http://www.fdic.gov/regulations/laws/
federal/propose.html, including any
personal information provided.
Comments may be inspected at the FDIC
Public Information Center, Room E—
1022, 3502 North Fairfax Drive,
Arlington, VA 22226, between 9 a.m.
and 5 p.m. on business days.

FOR FURTHER INFORMATION CONTACT:
Serena L. Owens, Chief, Planning and
Program Development, (202) 898—-8996;
or Anthony J. DiMilo, Trust
Examination Specialist, (202) 898—7496,
in the Division of Supervision and
Consumer Protection; Julia E. Paris,
Senior Attorney, (202) 898—3821, in the
Legal Division.

SUPPLEMENTARY INFORMATION:

I. Background

The FDIC’s recordkeeping and
confirmation requirements for effecting
securities transactions are set forth in 12
CFR part 344. Part 344 includes a
provision that state nonmember banks
effecting such transactions must
establish written policies and
procedures for supervising all officers
and all employees of state nonmember
banks who, in connection with their
duties, make or participate in
investment decisions for the accounts of
customers (‘“‘certain employees”). At the
time part 344 originally was adopted, it

reflected the U.S. Securities and
Exchange Commission’s (“SEC”)
recommendations contained in the Final
Report of the Securities and Exchange
Commission on Bank Securities
Activities (June 30, 1977) and generally
was patterned after SEC regulations.?
Section 344.9(a)(3) requires officers and
certain employees to report to the bank
all securities transactions made by them
or on their behalf in which they have a
beneficial interest within 10-business
days after the end of the calendar
quarter. As adopted, this provision was
intended to be comparable to the SEC’s
Rule 17j—1 of the Investment Company
Act of 1940, which required “access
persons” to report personal securities
transactions quarterly and originally
mandated a 10-business day period for
reporting.2 Contemporaneous to the
FDIC’s original rulemaking, the Office of
the Comptroller of the Currency
(“OCC”) and the Board of Governors of
the Federal Reserve System adopted
substantially similar rules concerning
quarterly reporting requirements that
mandated a 10 day time period for
reporting.® In 2002, the Office of the
Thrift Supervision adopted a
substantially similar regulation.*

The SEC, in July 2004, amended Rule
17j-1 to extend the reporting time
period to 30-calendar days after the end
of the calendar quarter.> The effective
date of the SEC’s amendments to Rule
17j—1 was August 31, 2004, with a
compliance date of January 7, 2005. To
date, no federal banking agency has
amended its rule to conform to the
SEC’s amended Rule 17j—1 of the
Investment Company Act of 1940.6

II. Description of Proposal

Consistent with the 2004 amendments
to SEC’s Rule 17j-1, the FDIC proposes
to amend section 344.9(a)(3) to extend
to 30-calendar days after the end of the
calendar quarte