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Presidential Documents

Title 3—

The President

Proclamation 8054 of September 20, 2006

Gold Star Mother’s Day, 2006

By The President of the United States of America

A Proclamation

Since America’s founding, every generation has produced patriots willing
to sacrifice for our great Nation. Many of these proud sons and daughters
have given everything for our freedom, and America has mourned the loss
of every life. On Gold Star Mother’s Day, we pay special tribute to the
mothers of those lost while defending our country and extending the blessings
of liberty to others.

Gold Star Mothers have long borne the hardships of war with dignity and
devotion. Through heartbreaking loss and unimaginable grief, they continue
to support each other through difficult times, stand up for those wearing
the uniform of the United States, and serve their communities in the best
traditions of the American spirit. Their strength, compassion, and determina-
tion are an inspiration to all and a source of great pride for our Nation.

America lives in freedom because of the sacrifices of America’s finest citizens
and of the mothers who raised them. In the words of President Franklin
D. Roosevelt in 1944, “There is nothing adequate which anyone in any
place can say to those who are entitled to display the gold star in their
windows.” Each year, this observance is an opportunity to offer our solemn
respect to Gold Star Mothers and renew our ongoing pledge that America
will always remember those who died while wearing the uniform of the
United States and forever honor their families’ sacrifice.

The Congress, by Senate Joint Resolution 115 of June 23, 1936 (49 Stat.
1895 as amended), has designated the last Sunday in September as “Gold
Star Mother’s Day”’ and has authorized and requested the President to issue
a proclamation in its observance. On this day, we express our deep gratitude
to our Nation’s Gold Star Mothers, and we ask God’s blessings on them
and on their families.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, do hereby proclaim Sunday, September 24, 2006, as Gold Star
Mother’s Day. I call upon all Government officials to display the flag of
the United States over Government buildings on this solemn day. I also
encourage the American people to display the flag and hold appropriate
ceremonies as a public expression of our Nation’s sympathy and respect
for our Gold Star Mothers.



55992 Federal Register/Vol. 71, No. 186/ Tuesday, September 26, 2006 /Presidential Documents

IN WITNESS WHEREOQOF, I have hereunto set my hand this twentieth day
of September, in the year of our Lord two thousand six, and of the Independ-
ence of the United States of America the two hundred and thirty-first.

Lo

[FR Doc. 06—8286
Filed 9-25-06; 8:45 am]
Billing code 3195-01-P
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Presidential Documents

Title 3—

The President

Proclamation 8055 of September 21, 2006

National Employer Support of the Guard and Reserve Week,
2006

By the President of the United States of America

A Proclamation

In times of war or crisis, the citizen-soldiers of our National Guard and
Reserve are ready and willing to answer the call of duty. During National
Employer Support of the Guard and Reserve Week, we express our deep
gratitude to these brave men and women and to the employers who support
them and enable them to serve.

Members of the National Guard and Reserve put on the uniform of the
United States when our country needs them most. In the war on terror,
thousands of these civilians from all walks of life have been called away
from their jobs and families and mobilized for duty around the world.
They are performing many different missions, but all are working to deliver
the blessings of freedom to people who have not known liberty.

Here at home, the National Guard is working to protect our borders, and
National Guard personnel and Reservists help rebuild communities and
bring comfort, security, and healing to individuals in the aftermath of hurri-
canes and other natural disasters. The dedicated service of our National
Guard and Reserve personnel is vital to the security of our Nation, and
these patriots are an inspiration and source of pride to all Americans.

We also appreciate the commitment of the civilian employers of these coura-
geous men and women. By providing time off, pay, health care benefits,
and job security, these employers help members of the National Guard
and Reserve and their families serve our country and prepare for their
return to civilian life. In offices, schools, factories, and small businesses
across America, employers operate without some of their most talented
people, and America appreciates their support and the support they provide
to their employees in our National Guard and Reserve.

National Employer Support of the Guard and Reserve Week is an important
opportunity to express our country’s debt of gratitude to the men and women
of the National Guard and Reserve and to all the employers who stand
behind these dedicated individuals.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim September 24 through
September 30, 2006, as National Employer Support of the Guard and Reserve
Week. I encourage all Americans to join me in expressing our thanks to
members of our National Guard and Reserve and their civilian employers
for their patriotic sacrifice on behalf of our Nation. I also call upon State
and local officials, private organizations, businesses, and all military com-
manders to observe this week with appropriate ceremonies and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first
day of September, in the year of our Lord two thousand six, and of the
Independence of the United States of America the two hundred and thirty-

first.

[FR Doc. 06—-8303
Filed 9-25-06; 8:45 am)]
Billing code 3195-01-P
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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563—-AB97

Common Crop Insurance Regulations;
Peanut Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes
amendments to the Peanut Crop
Insurance Provisions. The intended
effect of this action is to provide policy
changes and clarify existing policy
provisions to better meet the needs of
the insured producers. The changes will
apply for the 2007 and succeeding crop
years.

DATES: Effective Date: October 26, 2006.

FOR FURTHER INFORMATION CONTACT: Gary
Johnson, Risk Management Specialist,
Product Management, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, 6501 Beacon
Drive, Stop 0812, Room 421, Kansas
City, MO 64133-4676, telephone (816)
926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
non-significant for the purposes of
Executive Order 12866 and, therefore, it
has not been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35), the
collections of information in this rule
have been approved by OMB under
control number 0563-0053 through
November 30, 2007.

E-Government Act Compliance

FCIC is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. Program requirements for the
Federal crop insurance program are the
same for all producers regardless of the
size of their farming operation. For
instance, all producers are required to
submit an application and acreage
report to establish their insurance
guarantees and compute premium
amounts, or a notice of loss and
production information to determine an
indemnity payment in the event of an
insured cause of crop loss. Whether a
producer has 10 acres or 1000 acres,
there is no difference in the kind of
information collected. To ensure crop
insurance is available to small entities,
the Federal Crop Insurance Act
authorizes FCIC to waive collection of
administrative fees from limited

resource farmers. FCIC believes this
waiver helps to ensure small entities are
given the same opportunities to manage
their risks through the use of crop
insurance. A Regulatory Flexibility
Analysis has not been prepared since
this regulation does not have an impact
on small entities, and, therefore, this
regulation is exempt from the provisions
of the Regulatory Flexibility Act (5
U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on civil justice reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. With respect to
any direct action taken by FCIC under
the terms of the crop insurance policy,
the administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action for judicial
review of any determination or action
by FCIC may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Background

On January 25, 2006, FCIC published
a notice of proposed rulemaking in the
Federal Register at 71 FR 4056—4061 to
revise 7 CFR 457.134 Peanut Crop
Insurance Provisions. Following
publication of the proposed rule, the
public was afforded 60 days to submit
written comments and opinions. A total
of 12 sets of comments were received
from reinsured companies, agents, trade
associations, producers, an insurance
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service organization and other
interested parties. The comments
received and FCIC’s responses are as
follows:

Comment: An insurance service
organization commented on the
definition of “‘base contract price” by
asking if the maximum amount of a base
contract price will always be specified
in the Special Provisions. The
commenter asked if it will be a
consistent value for all states and
counties. The commenter also asked if
this maximum amount is intended to be
set high enough to reflect contracted
values for organic peanuts (i.e., values
as high as $0.45 per pound or $900.00
per ton).

Response: The maximum amount of
the base contract price will not be in the
Special Provisions, but rather a price
factor will be specified in the Special
Provisions, which will be used by
multiplying such factor by the price
election issued by FCIC, as applicable
and by peanut type. FCIC anticipates
providing a price factor that is
consistent for all states and counties.
The base contract price may or may not
reflect the value of organic peanuts
grown under contract.

Comment: An insurance service
organization suggested a definition of
“damaged production” or “damaged
peanuts” should be added otherwise
many non-insurable defects could be
allowed and non-insurable discounts
could be subtracted from the value of
the peanuts by a buyer to result in a
value less than 85 percent of the
applicable price election when
determining quality loss adjustment.

Response: The definition of
“damaged” in the Basic Provisions
requires that the peanuts be injured or
deteriorated before they are considered
damaged. Further, section 14(e) of the
Peanut Crop Provisions requires the
damage to be due to an insurable cause
of loss before quality adjustment will
apply. As always, it is the producer’s
burden to establish the insured cause of
loss that caused the damage. If such
burden cannot be met or such cause of
loss would not likely cause the type of
damage found, quality adjustment
would not be applicable. In addition,
the peanuts must be graded, which will
establish whether they have been
injured or deteriorated. These
provisions should be sufficient to
ensure that only peanuts injured or
deteriorated by insured causes of loss
are subject to quality adjustment and
preclude the possibility that non-
insurable defects or non-insurable
discounts are covered. Therefore, no
change has been made.

Comment: Three trade associations
and an approved insurance provider
commented that requiring the peanut
producers to include all of their peanut
acres in an enterprise unit would
impose undue hardship. The
commenters state that the number of
peanut producers is decreasing;
however, their acreage is increasing
because of not being limited by the
quota program. The commenters also
claim that peanut producers deal with
multiple farm serial numbers and under
the current peanut loan program,
virtually every load of peanuts is placed
under loan through the Farm Service
Agency (FSA) peanut loan program.
Each farm has potentially differing land
or soils characteristics, disease patterns,
and rainfall frequency. The commenters
state that a peanut loan is not made to
the producer if the yield varies
substantially from the average peanut
yield history for the county.

Response: FCIC agrees with the
commenters and has removed the
provision that limits peanuts grown
under contract to an enterprise unit.
Basic and optional units for peanuts
will be allowed on peanuts consistent
with other Category B crops, unless
limited by the Special Provisions.

Comment: An insurance service
organization commented the definition
of “harvest” would be better defined as
“the completion of digging and
threshing” rather than “removal from
the field.” The commenter asked if
removal from the field has been a
problem for peanuts as it has for cotton.

Response: FCIC agrees that digging
and threshing are part of the harvest
process and should be included in the
definition. However, referring to
removal from the field in the definition
will also allow harvest to remain an
event that ends the insurance period.
Previously, section 10(c) stated that
“removal of peanuts from the field”
replaced harvest as the event marking
the end of the insurance period for the
purposes of section 11 of the Basic
Provisions, but this definition of harvest
will make section 10(c) no longer
necessary and it will be removed.

Comment: An insurance service
organization asked why the definition of
“inspection certificate and sales
memorandum” was deleted. The
commenter states that the memorandum
is referring to the Farm Service Agency
(FSA)-1007 and asks whether this form
is still being utilized by FSA and
buyers.

Response: The inspection certificate
and sales memorandum were mainly
used to obtain the “value per pound,”
which was a term used in the loss
adjustment process. However, value per

pound is no longer used in the policy
now that price elections have been
established through the contract or by
FCIC. Therefore, the inspection
certificate and sales memorandum are
no longer necessary to determine the
terms of the policy but the documents
can be used as supporting
documentation for production reporting
and loss adjustment purposes.

Comment: An insurance service
organization commented on the
definition of “price election” and stated
that it should be clearer that the base
contract price in the sheller contract
may be limited if it exceeds the
maximum amount in the Special
Provisions. This also could be clearer
about the distinctions between peanuts
not grown under a sheller contract and
those grown under a sheller contract.

Response: The definition of “‘base
contract price” specifies that it is
limited to an amount not greater than
the price election times the price factor
contained in the Special Provisions.
Therefore, it is not necessary to reiterate
this limitation in the definition of “price
election.” Further, sections 3(a) and (b)
of the Peanut Crop Provisions specify
what price will be used when peanuts
are grown under a sheller contract and
not grown under a sheller contract.
However, FCIC agrees the provisions
could be clearer and has revised them
accordingly.

Comment: An insurance service
organization commented on the
definition of “‘segregation I, II, or III”’
and indicated the definition may still be
used in the minimum quality and
handling standards for domestic and
imported peanuts in the United States
and Farm Service Agency (FSA) Notice
PS-521.

Response: The definition of
“segregation I, II, or III”’ peanuts was
necessary because the price election was
originally based on average Commodity
Credit Corporation support price for
these type of quota and non-quota
peanuts. However, with the elimination
of quotas, FCIC is now establishing the
price elections or the base contract price
is used. Therefore, the term “segregation
I, II, or IIT”” is no longer necessary to
establish a term of the policy. However,
the Notice PS—521 may be used as
supporting documentation for
production reporting and loss
adjustment purposes.

Comment: An insurance service
organization asked with respect to
section 12(a)(1) whether the insured
(tenant and/or landlord) has to incur
replant expense to collect a replant
payment under this policy.

Response: Under these Crop
Provisions, replant payments are made
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based on share. Therefore, if the tenant
and/or landlord have an insured share
of the insured crop, they are entitled to
receive a replant payment for their
applicable share, regardless of whether
they have incurred any expenses. Since
all other obligations and payments
under the policy are based on share, it
seemed more equitable and less
burdensome to make replant payments
also on a share basis.

Comment: An insurance service
organization commented regarding
section 12(b)(1) and asked what price
election is used for a replant payment
when the insured has multiple sheller
contracts each with differing base
contract prices and/or the insured also
has peanuts insurable but not grown
under a contract and the price election
is the FCIC announced price.

Response: If the producer did not
elect the price election specified in the
Special Provisions and there are
different base contract prices and/or the
insured also has insurable peanuts not
grown under a contract, replanting
payments will be valued using the price
election elected by the insured for
planted acreage in each unit, as
applicable. For an example, if the
insured has two sheller contracts and
the first base contract price is $0.23 per
pound for Runner type peanuts, then
$0.23 per pound will be used for the
value of any replanted Runner type
peanut acreage. If the second base
contract is priced $0.21 per pound for
Spanish type peanuts, then $0.21 per
pound will be used for the value of any
replanted Spanish type peanut acreage.
If there are two separate sheller
contracts for the same type peanuts, for
example two contracts for Runner type
peanuts at $0.23 and $0.21, respectively,
if the contracts apply to separate
optional units, each respective price
election will apply to each respective
unit. If the peanuts under both contracts
are insured in the same unit, then the
replanted acreage will be prorated to
each contract based on the number of
acres needed to fulfill each contract (For
example, if there are 20 acres in the unit
and 10 were replanted, the production
guarantee per acre for the unit is 2,000
pounds per acre, and the contract for
$0.23 was for 25,000 pounds and the
contract for $0.21 was for 15,000
pounds, then the acreage under the
$0.23 contract constitutes 62.5 percent
of the acreage in the unit (25,000/
40,000) and the other contract 37.5
percent of the acreage (15,000/40,000).
Of the 10 acres replanted, 6.25 (10 x
.625) would be paid at the $0.23 price
election and 3.75 (10 x .375) acres
would be paid at the $0.21 price
election). If the insured has peanuts not

grown under a contract or the producer
selects the price election specified in
the Special Provisions, the replanting
payments will be valued using the price
election as specified in the Special
Provisions. The provisions will be so
clarified.

Comment: An insurance service
organization commented regarding
section 15 and asked what price election
will be used for prevented planting
acres when the insured has multiple
sheller contracts each with the contracts
based on production and/or other
peanuts are insurable without a sheller
contract.

Response: If the producer did not
elect the price election specified in the
Special Provisions and there are
different base contract prices and/or the
insured also has insurable peanuts not
grown under a contract, the prevented
planting payment will be based on the
price election elected by the insured.
For an example, if the insured has two
sheller contracts and if the first base
contract price is $0.23 per pound for
Runner type peanuts, then $0.23 per
pound will be used for the value of any
prevented planted Runner type peanut
acreage. If the second base contract
price is $0.21 per pound for Spanish
type peanut, then $0.21 per pound will
be used for the value of any prevented
planted Spanish type peanut acreage. If
there are two separate sheller contracts
for the same type peanuts, for example
two contracts for Runner type peanuts at
$0.23 and $0.21, respectively, if the
contracts apply to separate optional
units, each respective price election will
apply to each respective unit. If the
peanuts under both contracts are
insured in the same unit, then the
prevented planting acreage will be
prorated to each contract based on the
number of acres needed to fulfill each
contract (For example, if there are 20
acres in the unit and 10 were prevented
from planting, the production guarantee
per acre for the unit is 2,000 pounds per
acre, and the contract for $0.23 was for
25,000 pounds and the contract for
$0.21 was for 15,000 pounds, then the
acreage under the $0.23 contract
constitutes 62.5 percent of the acreage
in the unit (25,000/40,000) and the other
contract 37.5 percent of the acreage
(15,000/40,000). Of the 10 acres
prevented from planting, 6.25 (10 x
.625) would be paid at the $0.23 price
election and 3.75 (10 x .375) acres
would be paid at the $0.21 price
election). If the insured has peanuts not
grown under a contract or the producer
selects the price election specified in
the Special Provisions, the prevented
planting payments will be valued using
the price election as specified in the

Special Provisions. The provisions will
be so clarified.

Comment: An insurance service
organization asked if the peanut
program would be rated accordingly for
the addition of the prevented planting
insurance coverage.

Response: FCIC will adjust premium
rates to reflect the addition of prevented
planting coverage.

In addition to the changes described
above, FCIC has made minor editorial
changes and the following changes:

1. Removed the paragraph
immediately preceding section 1 which
refers to the order of priority in the
event of conflict. This same information
is contained in the Basic Provisions.
Therefore, it is duplicative and has been
removed in the Crop Provisions.

2. Revised the definition of
“marketing association” to clarify it is a
cooperative approved by the Secretary
of Agriculture to administer payment
programs for peanuts.

3. Revised section 14(b)(1) to remove
redundant language for clarification.

List of Subjects in 7 CFR Part 457

Crop insurance, Peanut, Reporting
and recordkeeping requirements.

Final Rule

m Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation amends 7 CFR part 457,
Common Crop Insurance Regulations,
for the 2007 and succeeding crop years
as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

m 1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1) and 1506(p).
m 2. Revise §457.134 to read as follows:

§457.134 Peanut Crop Insurance
Provisions.

The Peanut Crop Insurance Provisions for
the 2007 and succeeding crop years are as
follows:

FCIC policies: United States Department of
Agriculture, Federal Crop Insurance
Corporation.

Reinsured policies: (Appropriate title for
insurance provider).

Both FCIC and reinsured policies.

Peanut Crop Insurance Provisions.

1. Definitions

Base contract price. The price for farmers’
stock peanuts stipulated in the sheller
contract, without regard to discounts or
incentives that may apply, not to exceed the
price election times the price factor specified
in the Special Provisions.

Farmers’ stock peanuts. Picked or threshed
peanuts produced in the United States,
which are not shelled, crushed, cleaned, or
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otherwise changed (except for removal of
foreign material, loose shelled kernels and
excess moisture) from the condition in which
peanuts are customarily marketed by
producers.

Green peanuts. Peanuts that are harvested
and marketed prior to maturity without
drying or removal of moisture either by
natural or artificial means.

Handler. A person who is a sheller, a
buying point, a marketing association, or has
a contract with a sheller or a marketing
association to accept all of the peanuts
marketed through the marketing association
for the crop year. The handler acquires
peanuts for resale, domestic consumption,
processing, exportation, or crushing through
a business involved in buying and selling
peanuts or peanut products.

Harvest. The completion of digging and
threshing and removal of peanuts from the
field.

Marketing association. A cooperative
approved by the Secretary of the United
States Department of Agriculture to
administer payment programs for peanuts.

Planted acreage. In addition to the
requirement in the definition in the Basic
Provisions, peanuts must initially be planted
in a row pattern which permits mechanical
cultivation, or that allows the peanuts to be
cared for in a manner recognized by
agricultural experts as a good farming
practice. Acreage planted in any other
manner will not be insurable unless
otherwise provided by the Special Provisions
or by written agreement.

Price election. In addition to the definition
in the Basic Provisions, the price election for
peanuts insured in accordance with a sheller
contract will be the base contract price
specified in the sheller contract.

Price factor. The factor specified in the
Special Provisions that places limits on the
base contract price.

Sheller. Any business enterprise regularly
engaged in processing peanuts for human

consumption; that possesses all licenses and
permits for processing peanuts required by
the state in which it operates; and that
possesses facilities, or has contractual access
to such facilities, with enough equipment to
accept and process contracted peanuts within
a reasonable amount of time after harvest.

Sheller contract. A written agreement
between the producer and a sheller, or the
producer and a handler, containing at a
minimum:

(a) The producer’s commitment to plant
and grow peanuts, and to deliver the peanut
production to the sheller or handler;

(b) The sheller’s or handler’s commitment
to purchase all the production stated in the
sheller contract (an option to purchase is not
a commitment); and

(c) A base contract price.

If the agreement fails to contain any of
these terms, it will not be considered a
sheller contract.

2. Unit Division

In accordance with the Basic Provisions,
basic and optional units are applicable,
unless limited by the Special Provisions.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

In addition to the requirements of section
3 of the Basic Provisions:

(a) The price election percentage you
choose for peanuts which are not insured in
accordance with a sheller contract (may also
include peanuts in excess of the amount
required to fulfill your sheller contract) and
for peanuts insured in accordance with a
sheller contract must have the same
percentage relationship to the maximum
price election offered by us for peanuts not
insured in accordance with a sheller contract.
For example, if you choose 100 percent of the
maximum price election for peanuts not
insured in accordance with a sheller contract,
you must also choose 100 percent of the

applicable price election for peanuts insured
in accordance with a sheller contract.

(b) You may not insure more pounds of
peanuts than your production guarantee (per
acre) multiplied by the number of acres that
will be planted to peanuts. For the purposes
of determining the guarantee, premiums,
indemnities, replant payments, and
prevented planting payments:

(1) Where all production of peanuts is
grown under one or more sheller contracts,
you may elect a price election to cover all
insurable peanuts that is the base contract
price contained in such sheller contracts or
the price contained in the Special Provisions.

(2) Where some peanuts are grown under
one or more sheller contracts but some
peanuts are not grown under a sheller
contract, you may elect:

(i) The price election contained in the
Special Provisions to cover all insurable
peanuts; or

(ii) The price election using the base
contract price for peanuts grown under a
sheller contract and the price contained in
the Special Provisions for peanuts not grown
under a sheller contract.

(3) Where none of the peanuts are grown
under a sheller contract, the price election
will be the price contained in the Special
Provisions.

(c) Any peanuts excluded from the sheller
contract at any time during the crop year will
be insured at the price election specified in
the Special Provisions.

4. Contract Changes

In accordance with section 4 of the Basic
Provisions, the contract change date is
November 30 preceding the cancellation
date.

5. Cancellation and Termination Dates

In accordance with section 2 of the Basic
Provisions, the cancellation and termination
dates are:

State and county

Dates

Jackson, Victoria, Golliad, Bee, Live Oak, McMullen, La Salle, and Dimmit Counties, Texas and all Texas Counties lying

south, thereof.

El Paso, Hudspeth, Culberson, Reeves, Loving, Winkler, Ector, Upton, Reagan, Sterling, Coke, Tom Green, Concho,
McCulloch, San Saba, Mills, Hamilton, Bosque, Johnson, Tarrant, Wise, Cooke Counties, Texas, and all Texas counties

south and east thereof; and all other states, except New Mexico, Oklahoma, and Virginia.

New Mexico; Oklahoma; Virginia; and all other Texas counties

January 15.

February 28.

March 15.

6. Report of Acreage

In addition to the requirements of section
6 of the Basic Provisions, you must provide
a copy of all sheller contracts to us on or
before the acreage reporting date if you wish
to insure your peanuts in accordance with
your sheller contract.

7. [Reserved]

8. Insured Crop

(a) In accordance with section 8 of the
Basic Provisions, the crop insured will be all
the peanuts in the county for which a
premium rate is provided by the actuarial
documents:

(1) In which you have a share;

(2) That are planted for the purpose of
marketing as farmers’ stock peanuts;

(3) That are a type of peanut designated in
the Special Provisions as being insurable;

(4) That are not (unless allowed by the
Special Provisions or by written agreement):

(i) Planted for the purpose of harvesting as
green peanuts;

(ii) Interplanted with another crop; or

(iii) Planted into an established grass or
legume; and

(5) Whether or not the peanuts are grown
in accordance with a sheller contract (if not
grown in accordance with the sheller
contract, the peanuts will be valued at the
price election issued by FCIC for the
purposes of determining the production
guarantee, premium, and indemnity).

(b) You will be considered to have a share
in the insured crop if, under the sheller
contract, you retain control of the acreage on
which the peanuts are grown, you are at risk
of a production loss, and the sheller contract
provides for delivery of the peanuts to the
sheller or handler and for a stipulated base
contract price.

(c) A peanut producer who is also a sheller
or handler may establish an insurable interest
if the following requirements are met:

(1) The producer must comply with these
Crop Provisions;

(2) Prior to the sales closing date, the Board
of Directors or officers of the sheller or
handler must execute and adopt a resolution
that contains the same terms as a sheller
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contract. Such resolution will be considered
a sheller contract under this policy; and

(3) Our inspection reveals that the
processing facilities comply with the
definition of a sheller contained in these
Crop Provisions.

9. Insurable Acreage

In addition to the provisions of section 9
of the Basic Provisions:

(a) Any acreage of the insured crop
damaged before the final planting date, to the
extent that the majority of producers in the
area would normally not further care for the
crop, must be replanted unless we agree that
replanting is not practical.

(b) We will not insure any acreage:

(1) On which peanuts are grown using no-
till or minimum tillage farming methods
unless allowed by the Special Provisions or
written agreement; or

(2) Which does not meet the rotation
requirements, if any, contained in the Special
Provisions.

10. Insurance Period

In accordance with the provisions of
section 11 of the Basic Provisions, the
calendar date for the end of the insurance
period is the date immediately following
planting as follows:

(a) November 30 in all states except New
Mexico, Oklahoma, and Texas; and

(b) December 31 in New Mexico,
Oklahoma, and Texas.

11. Causes of Loss

In accordance with the provisions of
section 12 of the Basic Provisions, insurance
is provided only against the following causes
of loss that occur during the insurance
period:

(a) Adverse weather conditions;

(b) Fire;

(c) Insects, but not damage due to
insufficient or improper application of pest
control measures;

(d) Plant disease, but not damage due to
insufficient or improper application of
disease control measures;

(e) Wildlife;

(f) Earthquake;

(g) Volcanic eruption; or

(h) Failure of the irrigation water supply,
if due to a cause of loss contained in section
11(a) through (g) that occurs during the
insurance period.

12. Replanting Payments

(a) A replanting payment is allowed as
follows:

(1) In lieu of provisions in section 13 of the
Basic Provisions that limit the amount of a
replant payment to the actual cost of
replanting, the amount of any replanting
payment will be determined in accordance
with these Crop Provisions;

(2) Except as specified in section 12(a)(1),
you must comply with all requirements
regarding replanting payments contained in
section 13 of the Basic Provisions; and

(3) The insured crop must be damaged by
an insurable cause of loss to the extent that
the remaining stand will not produce at least
90 percent of the production guarantee for
the acreage and it is practical to replant.

(b) The maximum amount of the replanting
payment per acre will be the lesser of:

(1) 20.0 percent of the production
guarantee, multiplied by your price election,
multiplied by your share; or

(2) $80.00 multiplied by your insured
share.

(c) If there are different base contract prices
or you also have insurable peanuts not grown
under a contract:

(1) If the sheller contracts are for different
types of peanuts or one type of peanut is
grown under a sheller contract and another
is not, replanting payments will be valued
using the price election elected by you for the
planted acreage, as applicable (For an
example, you have two sheller contracts and
the base contract price is $0.23 per pound for
Runner type peanuts, then $0.23 per pound
will be used for the value of any replanted
Runner type peanut acreage. If the base
contract price is $0.21 per pound for Spanish
type peanuts, then $0.21 per pound will be
used for the value of any replanted Spanish
type peanut acreage.

(2) If the sheller contracts are for the same
type of peanuts but they have different base
contract prices:

(i) If the peanuts under each sheller
contract are insured in separate optional
units, each respective price election from
each sheller contract will apply to each
respective unit; or

(ii) If all or some of peanuts under both
sheller contracts are insured in the same unit,
then the replanted acreage will be prorated
to each contract based on the number of acres
needed to fulfill each contract (For example,
if there are 20 acres in the unit and 10 were
replanted, the production guarantee per acre
for the unit is 2,000 pounds per acre, and the
contract for $0.23 was for 25,000 pounds and
the contract for $0.21 was for 15,000 pounds,
then the acreage under the $0.23 contract
constitutes 62.5 percent of the acreage in the
unit (25,000/40,000) and the other sheller
contract 37.5 percent of the acreage (15,000/
40,000). Of the 10 acres replanted, 6.25 acres
(10 x .625) would be paid at the $0.23 price
election and 3.75 acres (10 x .375) would be
paid at the $0.21 price election).

(3) If the peanuts are not grown under a
contract, the replanting payments will be
valued using the price election as specified
in the Special Provisions. If the unit has
peanuts grown under a sheller contract and
peanuts not grown under a sheller contract,
the replanted acreage must be prorated
between the contract and non-contract
acreage by determining the acreage grown
under a contract and the remaining acreage
in the unit (For example, if there are 20 acres
in the unit and 10 were replanted, the
production guarantee per acre for the unit is
2,000 pounds per acre, there is a sheller
contract for $0.23 for 25,000 pounds, the
remaining peanuts are not grown under a
sheller contract, and the price election in the
Special Provisions is for $0.20. The peanuts
under the sheller contract constitute 62.5
percent (25,000/40,000) of the acreage in the
unit and remaining peanuts constitute 37.5
percent (40,000 — 25,000/40,000) of the
acreage. Of the 10 acres replanted, 6.25 acres
(10 x .625) would be paid with the liability
based on the $0.23 price election and 3.75
acres (10 x .375) would be paid with the
liability based on the $0.20 price election).

(d) When the crop is replanted using a
practice that is uninsurable for an original
planting, the liability on the unit will be
reduced by the amount of the replanting
payment. The premium amount will not be
reduced.

(e) Replanting payments will be calculated
using your price election and production
guarantee for the crop type that is replanted
and insured. A revised acreage report will be
required to reflect the replanted type, if
applicable.

13. Duties in the Event of Damage or Loss

Representative samples are required in
accordance with section 14 of the Basic
Provisions.

14. Settlement of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
records of production that are acceptable to
us for any:

(1) Optional unit, we will combine all
optional units for which acceptable records
of production were not provided; or

(2) Basic unit, we will allocate any
commingled production to such units in
proportion to our liability for the harvested
acreage for the unit.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:

(1) Multiplying the number of insured
acres by the respective production guarantee
(per acre) for peanuts insured under a sheller
contract or not insured under a sheller
contract, as applicable;

(2) Multiplying each result of section
14(b)(1) by the applicable price election for
peanuts insured at the base contract price or
the price election specified in the Special
Provisions, as applicable;

(3) Totaling the results of section 14(b)(2);

(4) Multiplying the production to count by
the respective price election (If you have one
or more sheller contracts, we will value your
production to count by using your highest
price election first and will continue in
decreasing order to your lowest price election
based on the amount of peanuts insured at
each price election);

(5) Totaling the results of section 14(b)(4);

(6) Subtracting the result of section 14(b)(5)
from the result of section 14(b)(3); and

(7) Multiplying the result in section
14(b)(6) by your share.

Example #1 (without a sheller contract):

You have 100 percent share in 25 acres of
Valencia peanuts in the unit, with a
production guarantee (per acre) of 2,000
pounds, the price election specified in the
Special Provisions is $0.17 per pound, and
your production to count is 43,000 pounds.

(1) 25 acres x 2,000 pounds = 50,000
pound guarantee;

(2) 50,000 pound guarantee x $0.17 price
election specified in the Special Provisions =
$8,500.00 guarantee;

(3) 43,000 pounds of production to count
% $0.17 price election specified in the Special
Provisions = $7,310.00;

(4) $8,500.00 guarantee —$7,310.00 =
$1,190.00; and

(5) $1,190.00 x 1.000 = $1,190.00;
Indemnity = $1,190.00.

Example #2 (with a sheller contract):

You have 100 percent share in 25 acres of
Valencia peanuts in the unit, with a
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production guarantee (per acre) of 2,000
pounds. You have two sheller contracts, the
first is for 25,000 pounds, price election
(contract) is $0.23 per pound, and the second
is for 10,000 pounds, price election (contract)
is $0.21 per pound. The price election (non-
contract) specified in the Special Provisions
is $0.17 per pound, and your production to
count is 43,000 pounds.

(1) 25 acres x 2,000 pounds = 50,000
pound guarantee;

(2) 25,000 pounds contracted x $0.23 price
election (contract) = $5,750.00;

10,000 pounds contracted x $0.21 price
election (contract) = $2,100.00;

50,000 pound guarantee — 25,000 pounds
contracted — 10,000 pounds contracted =
15,000 pounds not contracted;

15,000 pounds not contracted x $0.17 price
election (non-contract) specified in the
Special Provisions = $2,550.00;

(3) $5,750.00 + $2,100.00 + $2,550.00 =
$10,400.00 guarantee;

(4) 43,000 pounds of production to count:

25,000 pounds contracted x $0.23 price
election (contract) = $5,750.00;

10,000 pounds contracted x $0.21 price
election (contract) = $2,100.00;

43,000 pounds of production to
count — 25,000 pounds contracted (at $0.23
per pound) — 10,000 pounds contracted (at
$0.21 per pound) = 8,000 pounds;

8,000 pounds x $0.17 price election (non-
contract) specified in the Special Provisions
= $1,360.00;

(5) $5,750.00 + $2,100.00 + $1,360.00 =
$9,210.00;

(6) $10,400.00 guarantee —$9,210.00 =
$1,190.00; and

(7) $1,190.00 x 1.000 = $1,190.00;

Indemnity = $1,190.00.

(c) The total production to count (in
pounds) from all insurable acreage on the
unit will include all appraised and harvested
production.

(d) All appraised production will include:

(1) Not less than the production guarantee
for acreage:

(i) That is abandoned;

(ii) Put to another use without our consent;

(iii) Damaged solely by uninsured causes;
or

(iv) For which you fail to provide
production records that are acceptable to us.

(2) Production lost due to uninsured
causes;

(3) Unharvested production (mature
unharvested production may be adjusted for
quality deficiencies and excess moisture in
accordance with section 14(e));

(4) Potential production on insured acreage
that you intend to put to another use or
abandon, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for the
acreage will end when you put the acreage
to another use or abandon the crop. If
agreement on the appraised amount of
production is not reached:

(i) If you do not elect to continue to care
for the crop, we may give you consent to put
the acreage to another use if you agree to
leave intact, and provide sufficient care for,
representative samples of the crop in
locations acceptable to us (The amount of

production to count for such acreage will be
based on the harvested production or
appraisals from the samples at the time
harvest should have occurred. If you do not
leave the required samples intact, or fail to
provide sufficient care for the samples, our
appraisal made prior to giving you consent to
put the acreage to another use will be used

to determine the amount of production to
count); or

(ii) If you elect to continue to care for the
crop, the amount of production to count for
the acreage will be the harvested production,
or our reappraisal if additional damage
occurs and the crop is not harvested; and

(5) All harvested production from the
insurable acreage.

(e) Mature peanuts may be adjusted for
quality when production has been damaged
by an insured cause of loss.

(1) To enable us to determine the number
of pounds, price per pound, and the quality
of production for any peanuts that qualify for
quality adjustment, we must be given the
opportunity to have such peanuts inspected
and graded before you dispose of them.

(2) If you dispose of any production
without giving us the opportunity to have the
peanuts inspected and graded, the gross
weight of such production will be used in
determining total production to count unless
you submit a marketing record satisfactory to
us which clearly shows the number of
pounds, price per pound, and quality of such
peanuts.

(3) Such production to count will be
reduced if the price per pound received for
damaged peanuts is less than 85 percent of
the price election by:

(i) Dividing the price per pound for the
damaged peanuts, as determined by us in
accordance with section 14(e)(1), received for
the insured type of peanuts by the applicable
price election; and

(ii) Multiplying this result by the number
of pounds of such production.

15. Prevented Planting

(a) Your prevented planting coverage will
be 50 percent of your production guarantee
for timely planted acreage. If you have
additional levels of coverage, as specified in
7 CFR part 400, subpart T, and pay an
additional premium, you may increase your
prevented planting coverage to a level
specified in the actuarial documents.

(b) In addition to the provisions of section
17(i) of the Basic Provisions, if there are
different base contract prices or you also
have insurable peanuts not grown under a
contract:

(1) If the sheller contracts are for different
types of peanuts or one type of peanut is
grown under a sheller contract and another
is not, the liability will be determined using
the price election elected by you for planted
acreage, as applicable (For an example, you
have two sheller contracts and the base
contract price is $0.23 per pound for Runner
type peanuts, then $0.23 per pound will be
used for the value of any prevented planting
Runner type peanut acreage. If the base
contract price is $0.21 per pound for Spanish
type peanuts, then $0.21 per pound will be
used for the value of any prevented planting
Spanish type peanut acreage.

(2) If the sheller contracts are for the same
type of peanuts but they have different base
contract prices:

(i) If the peanuts grown under each sheller
contract are insured in separate optional
units, the liability will be determined using
each respective price election for the
prevented planting acreage in each respective
unit; or

(ii) If all or some of the peanuts grown
under the sheller contracts are insured in the
same unit, then the liability for each contract
must be determined separately using the
respective price election and the number of
eligible prevented planting acres to which
the liability applies and will be determined
by prorating prevented planting acreage to
each contract based on the number of acres
needed to fulfill each contract (For example,
if there are 20 acres in the unit and 10 were
prevented from planting, the production
guarantee per acre for the unit is 2,000
pounds per acre, and the contract for $0.23
was for 25,000 pounds and the contract for
$0.21 was for 15,000 pounds, then the
acreage under the $0.23 contract constitutes
62.5 percent (25,000/40,000) of the acreage in
the unit and the other contract 37.5 percent
(15,000/40,000) of the acreage. Of the 10
acres prevented from planting, 6.25 acres (10
% .625) would be paid with the liability based
on the $0.23 price election and 3.75 acres (10
% .375) would be paid with the liability based
on the $0.21 price election).

(3) If the peanuts are not grown under a
contract, the liability for such peanuts will be
based on the price election as specified in the
Special Provisions. If the unit has peanuts
grown under a sheller contract and peanuts
not grown under a sheller contract, the
eligible prevented planting acreage must be
determined by determining the acreage
grown under a contract and the remaining
acreage in the unit (For example, if there are
20 acres in the unit and 10 were prevented
from planting, the production guarantee per
acre for the unit is 2,000 pounds per acre,
there is a sheller contract for $0.23 for 25,000
pounds, the remaining peanuts are not grown
under a sheller contract, and the price
election in the Special Provisions is for
$0.20. The peanuts under the sheller contract
constitute 62.5 percent (25,000/40,000) of the
acreage in the unit and remaining peanuts
constitute 37.5 percent (40,000 — 25,000/
40,000) of the acreage. Of the 10 acres
prevented from planting, 6.25 acres (10 x
.625) would be paid with the liability based
on the $0.23 price election and 3.75 acres (10
% .375) would be paid with the liability based
on the $0.20 price election).

Signed in Washington, DC, on September
18, 2006.
Eldon Gould,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 06—8146 Filed 9-25-06; 8:45 am]
BILLING CODE 3410-08-P
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 745
RIN 3133-AD18

Share Insurance and Appendix

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: NCUA is amending its share
insurance rules to implement
amendments to the Federal Credit
Union Act (FCU Act) made by the
Federal Deposit Insurance Reform Act of
2005 (Reform Act) and the Federal
Deposit Insurance Reform Conforming
Amendments Act of 2005 (Conforming
Amendments Act). In this regard, the
final rule: Defines the “standard
maximum share insurance amount” as
$100,000 and provides that beginning in
2010, and in each subsequent

5-year period thereafter, NCUA and the
Federal Deposit Insurance Corporation
(FDIC) will jointly consider if an
inflation adjustment is appropriate to
increase that amount; increases the
share insurance limit for certain
retirement accounts from $100,000 to
$250,000, subject to the above inflation
adjustments; and provides pass-through
coverage to each participant of an
employee benefit plan, but limits the
acceptance of shares in employee
benefit plans to insured credit unions
that are well capitalized or adequately
capitalized. Additionally, NCUA is
amending its share insurance rules to
clarify insurance coverage for qualified
tuition savings programs, commonly
referred to as 529 plans, and share
accounts denominated in foreign
currencies.

DATES: This final rule is effective
October 26, 2006.

FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Staff Attorney, Office
of General Counsel, or Moisette Green,
Staff Attorney, Office of General
Counsel, at the above address or
telephone: (703) 518-6540.

SUPPLEMENTARY INFORMATION:

A. Federal Deposit Insurance Reform
Act of 2005 and Federal Deposit
Insurance Reform Conforming
Amendments Act of 2005

The Reform Act and Conforming
Amendments Act, (Pub. L. 109-171) and
(Pub. L. 109-173), amended the share
insurance provisions of the FCU Act in
a number of ways. 12 U.S.C. 1781—
1790d. Specifically, section 2103(a) of
the Reform Act provides that beginning
April 1, 2010, and each subsequent 5-

year period thereafter, NCUA and the
FDIC will jointly consider if an inflation
adjustment is appropriate to increase
the NCUA’s current ‘““standard
maximum share insurance amount”’
(SMSIA), which is defined in 12 U.S.C.
1787(k) as $100,000, and the “standard
maximum deposit insurance amount”
(SMDIA), the FDIC equivalent. Any
increase to the SMSIA or SMDIA will be
calculated using a formula comparing,
over time, the published annual values
of the Personal Consumption
Expenditures Chain-Type Price Index,
published by the Department of
Commerce, and rounded down to the
nearest $10,000. The Reform Act also
requires NCUA and FDIC to consider
certain other factors in determining
whether to increase the SMSIA and
SMDIA. Additionally, if an adjustment
is warranted, NCUA and FDIC are
required to publish information in the
Federal Register and provide a
corresponding report to Congress by
April 5, 2010, and every succeeding
fifth year. Subsequently, under those
circumstances, an inflation adjustment
will take effect on January 1st of the
year immediately succeeding the year in
which the adjustment is calculated
unless an act of Congress provides
otherwise.

Section 2(d)(1)(C) of the Conforming
Amendments Act mandates that NCUA
provide ““pass-through’’ share insurance
coverage for shares in any employee
benefit plan account on a per-
participant basis. This type of coverage
is called ‘‘pass-through” because it
passes through the employee benefit
plan administrator to each of the
participants in the plan. The employee
benefit plans to which this section refers
include those described in: (1) Section
3(3) of the Employee Retirement Income
Security Act of 1974; (2) section 401(d)
of the Internal Revenue Code (IRC); and
(3) section 457 of the IRC. This section,
however, limits the acceptance of
employee benefit plan shares to insured
credit unions that are “well capitalized”
or “‘adequately capitalized” as those
terms are defined in section 216(c) of
the FCU Act. 12 U.S.C. 1790d(c).

Section 2(d)(2) of the Conforming
Amendments Act amended 12 U.S.C.
1787(k)(3) of the FCU Act to increase
the share insurance limit for certain
retirement accounts from $100,000 to
$250,000. The increased limit is also
subject to the inflation adjustments
discussed above. The types of accounts
within this category of coverage include
those specifically enumerated in 12
U.S.C. 1787(k)(3): Individual retirement
accounts (IRAs) described in section
408(a) of the IRC and any plan described

in section 401(d) of the IRC (Keogh
accounts).

Additionally, the Conforming
Amendments Act created the term
“government depositor”” in connection
with public funds described in and
insured under 12 U.S.C. 1787(k)(2). It
also provides that the shares of a
government depositor are insured in an
amount up to the SMSIA. The
amendments to NCUA’s share insurance
rules in part 745 implement the share
insurance coverage revisions made by
the Reform Act and the Conforming
Amendments Act.

B. Interim Final Rule

In March 2006, the NCUA Board
issued an interim final rule with request
for comments to implement the
statutory amendments summarized
above. 71 FR 14631 (March 23, 2006). It
put in place share insurance rules,
effective on April 1, 2006, that enhance
share insurance coverage, clarify legal
positions already taken by NCUA,
maintain parity with the FDIC, and are
consistent with the regulatory changes
FDIC made under the Reform Act and
Conforming Amendments Act.
Additionally, the interim final rule
clarified and incorporated prior
interpretations of the share insurance
rules that provide coverage for qualified
tuition savings plans created pursuant
to section 529 of the IRC (529 plans) and
share accounts denominated in foreign
currencies.

C. Summary of Comments

NCUA received 14 comments
regarding the interim rule: Three from
FCUs, six from state credit unions, two
from credit union trade associations,
and three from a professional
association of state and territorial
regulatory agencies. All 14 commenters
supported the rule.

Two commenters, while supporting
the rule in general, limited their
comments to NCUA’s clarification of
share insurance coverage for shares
denominated in foreign currency. One
of those commenters also requested
NCUA permit credit unions to invest
foreign currencies received from
members at pre-approved corporate
credit unions. Permissible investments
for FCUs are beyond the scope of this
rulemaking, but the Board may consider
this authority in other rulemakings.

The other twelve commenters
supporting the rule responded to
NCUA'’s request for comments on
whether pass-through coverage for
employee benefit plans should depend
on the participants’ membership in the
credit union where the employee benefit
plan is maintained. All agreed share
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insurance coverage should be extended
to all participants of the employee
benefit plan regardless of the
participants’ membership in the credit
union. Many of the commenters noted
that: (1) Employers generally establish
employee benefit plans at credit unions
where there is already some
membership connection; (2) participants
may not control where their interests in
the employee benefit plan are deposited;
and, (3) the Conforming Amendments
Act prohibits credit unions that are not
well or adequately capitalized from
accepting employee benefit plan shares.

Seven commenters requested NCUA
extend pass-through coverage to
attorney trust accounts commonly
known as IOLTA accounts (interest-on-
lawyer-trust accounts) in a fashion
similar to employee benefit plans
accounts. These comments are beyond
the scope of this rulemaking. The
Conforming Amendments Act does not
address IOLTA accounts, and NCUA
will continue to insure IOLTA accounts
by providing pass-through coverage
only to members.

D. Standard Maximum Share Insurance
Amount

The interim final rule added a
definition of SMSIA to § 745.1, the
definitions section of the share
insurance rules. 12 CFR 745.1. The
definition of SMSIA tracks the language
of the Conforming Amendments Act and
reads “$100,000, adjusted as provided
under section 11(a)(1)(F) of the Federal
Deposit Insurance Act.” 12 U.S.C. 1821
(a)(1)(F). Revised section 11(a)(1)(F) of
the Federal Deposit Insurance Act
details how every five years, the NCUA
and FDIC will consider and calculate
the inflation adjustment to the SMSIA
and SMDIA, as discussed above. Also,
the definition of SMSIA notes: (1) The
current SMSIA is $100,000; (2) the
acronym SMSIA is used throughout the
regulatory text of part 745; and (3) all
examples of share insurance coverage in
part 745 use the current SMSIA of
$100,000, unless a higher limit is
presented and specifically noted.
Accordingly, all references to the
current insurance amount of $100,000
in the appendix to part 745, except for
the examples in the appendix, are
replaced by the acronym SMSIA.
Examples in the appendix to part 745,
which NCUA believes are helpful in
illustrating a member’s insurance
coverage, will continue to provide the
dollar amount of insurance for the
particular example so members can
calculate and know the insurance
available on their accounts. The use of
the acronym SMSIA throughout the
regulatory text of part 745, instead of an

actual number, will allow NCUA to
avoid having to change the numerical
limit of share insurance throughout the
rule each time the SMSIA is adjusted for
inflation.

The amendments regarding the
SMSIA in the interim final rule are
adopted in this final rule without
change.

E. Retirement and Other Employee
Benefit Plan Accounts

In implementing amendments to the
FCU Act by the Conforming
Amendments Act, the interim final rule
consolidated § 745.9-3 into § 745.9-2.
This section now addresses share
insurance coverage for IRA/Keogh
accounts and deferred compensation
accounts, establishes pass-through
insurance coverage for employee benefit
plan accounts, and increases share
insurance coverage to $250,000 for
certain retirement accounts.

Although the Conforming
Amendments Act prohibits insured
credit unions that are not “well
capitalized” or “adequately capitalized”
from accepting employee benefit plan
shares, pass-through coverage is granted
for shares in employee benefit plan
accounts in existence before this rule
even if the credit unions do not meet the
requisite capital levels. Credit unions
that do not meet the requisite capital
levels, or those that previously met the
requisite capital levels but fall below
those levels, are prohibited from
accepting shares in employee benefit
plan accounts until their capital levels
improve.

Previously, full share insurance
coverage in an employee benefit plan,
such as a deferred compensation
account, had been limited to plan
participants who are also members of
the credit union in which the account
is maintained. In the interim final rule,
NCUA noted that, during the
rulemaking process, it intended to
continue to insure employee benefit
plan participants in accordance with the
example for retirement funds then
provided in the appendix to NCUA'’s
insurance rule. 12 CFR part 745,
Appendix, Paragraph G, Examples 3(a)
and 3(b). That meant participants in an
employee benefit plan who are credit
union members would receive up to
$100,000 as to their determinable
interest but member interests not
capable of evaluation and nonmember
interests would be added together and
insured up to $100,000 in the aggregate.

NCUA also noted in the interim final
that the language of the Conforming
Amendments Act suggests greater
NCUA authority to provide pass-
through coverage on a per-participant

basis, regardless of membership status.
Specifically, the Conforming
Amendments Act defines pass-through
insurance as “‘insurance coverage based
on the interest of each participant”
without including any limitations or
qualifications requiring the membership
status of each participant. Federal
Deposit Insurance Reform Conforming
Amendments Act of 2005, Public Law
109-173. Also, the legislative history of
the Reform Act evidences congressional
intent to advance as a national priority
the enhancement of retirement security
for all Americans. H.R. Rep. No. 109-67
at 22 (2005).

On those bases, and in consideration
of the comments received, NCUA
believes it is appropriate to extend full
coverage to all participants in an
employee benefit plan. NCUA does not
believe it is necessary to restrict this
extended coverage only to plans where
the plan trustee or the employer
sponsoring the plan is a member or if
some percentage of plan participants are
members. NCUA finds the language of
the Conforming Amendments Act does
not impose any membership restrictions
and supports the agency’s position.

Furthermore, NCUA believes
extending full coverage to all
participants, regardless of membership
status, is both fair and reasonable for
two additional reasons. First, it is
extremely likely that employers or
trustees will only establish employee
benefit plans at a credit union if there
is already some membership
connection, for example, the employee
group is within the field of membership
of the credit union. Second, participants
may not be able to control or readily
determine where their interests in an
employee benefit plan are maintained.
Therefore, as a matter of fairness to
participants, all should be assured of
full, pass-through coverage. As
discussed above, NCUA will extend full
pass-through coverage to member and
nonmember participants alike.
Accordingly, examples 3(a) and (b) in
paragraph G of the appendix are revised
to illustrate the pass-through coverage
provided to employee benefit plans.

F. Public Unit Accounts

The interim final rule changed the
heading of § 745.10 from “Public Unit
Accounts” to “Accounts Held By
Government Depositors” to reflect the
amendments to 12 U.S.C. 1787(k)(2) by
the Conforming Amendments Act. The
interim rule did not make any
substantive changes to § 745.10 other
than replacing references to $100,000
with references to the SMSIA. The
amendments regarding public unit
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accounts in the interim rule are adopted
in this final rule without change.

G. 529 Programs

Section 529 of the IRC provides tax
benefits for 529 plans. 26 U.S.C. 529(a).
These programs include prepaid tuition
programs, which educational
institutions may create, as well as
tuition savings programs that states or
public instrumentalities sponsor. 26
U.S.C. 529(b)(1). Section 529 defines a
tuition savings program as a program
under which a person “may make
contributions to an account which is
established for the purpose of meeting
the qualified higher education expenses
of the designated beneficiary of the
account” and which meets certain
requirements. 26 U.S.C. 529(b)(1)(A)(ii).
A participant in a 529 program acquires
an interest in a state trust and does not
directly deposit funds with a financial
institution.

In April 2005, a state contacted NCUA
about share insurance coverage for its
529 plan. The state asked NCUA to
adopt a rule similar to the FDIC’s
interim final rule to allow pass-through
coverage for participants in the 529
program. 70 FR 33689 (June 9, 2005).
The FDIC’s interim final rule provided
pass-through coverage to each
participant aggregated with the
participant’s other single ownership
accounts at the same financial
institution up to $100,000, provided
that each deposit may be traced to one
or more particular investors and the
FDIC’s disclosure rules for pass-through
coverage had been satisfied. 70 FR at
33691.

NCUA'’s Office of General Counsel
(OGQ) issued a legal opinion concluding
that NCUA'’s insurance rules provide
pass-through coverage to a 529 program
participant if the participant is a
member of the federally insured credit
union where the 529 program account is
maintained and if the account is
properly titled. OGC Legal Opinion 05—
0630 (July 1, 2005). This interpretation
of the NCUA rule reached the same
result in terms of coverage and
maintained parity with the deposit
insurance provided by the FDIC in its
interim rule, although on a slightly
different basis. The legal opinion also
noted that NCUA would consider
amending its insurance rule when FDIC
issued a final one. Id. In October 2005,
FDIC issued a final rule without any
substantive changes. The interim rule
incorporated OGC Legal Opinion 05—
0630 into part 745 to clarify that share
insurance coverage is available for 529
program participants.

In 529 programs of which NCUA is
aware, the state holds 529 program

funds as an agent for the participants.
Accordingly, these accounts are insured
as single ownership accounts under
NCUA'’s share insurance rule covering
accounts held by agents or nominees. 12
CFR 745.3(a)(2).

Agent or nominee accounts are
insured as individual accounts and are
aggregated with all other individual
accounts a participant has at the same
credit union up to the SMSIA. To be
fully insured, the participant’s interest
must be ascertainable from the credit
union’s or state’s records. 12 CFR
745.2(c)(2). Therefore, careful titling of
the accounts and proper records are
necessary to ensure each participant
receives individual account coverage.
NCUA insurance regulations require a
participant to be a member of the credit
union or otherwise eligible to maintain
an insured account in the credit union.
12 CFR 745.0. The amendments
regarding 529 programs in the interim
rule are adopted in this final rule
without change.

H. Share Accounts Denominated in a
Foreign Currency

The FCU Act authorizes the NCUA
Board to limit the type of share
payments a credit union may accept and
to determine the types of funds that will
be insured. 12 U.S.C. 1766, 1782,
1782(h)(3). If NCUA permits federal
credit unions (FCUs) to accept member
accounts denominated in a foreign
currency, then NCUA must insure them.
12 U.S.C. 1781(a). Under the FCU Act’s
nondiscrimination provision, NCUA
must provide the same coverage for
member accounts of state-chartered
credit unions that comply with the FCU
Act and NCUA regulations. Id.; 12
U.S.C. 1790.

Under the incidental powers rule,
FCUs can provide monetary instrument
services that enable members to
purchase, sell, or exchange various
currencies. 12 CFR 721.3(i). FCUs can
use their accounts in foreign financial
institutions to facilitate transfer and
negotiation of member share drafts
denominated in foreign currencies or
engage in monetary transfer services.
FCU funds deposited in a foreign
financial institution are not insured by
NCUA and may not be insured by the
foreign country. Consequently, NCUA
has highlighted the need for FCUs to
exercise due diligence to ensure the
foreign financial institutions with which
it has accounts are financially sound,
suitably regulated, and authorized to
accept its transactions before opening
any accounts. OGC Legal Opinion 99—
1031 (December 9, 1999). FCUs assume
the risk of currency fluctuations when
they maintain an account in a foreign

financial institution. NCUA recognized
this risk and, before adopting § 721.3(i),
had recommended FCUs either
purchase or deposit only the amount of
foreign currency needed to satisfy
immediate short-term needs of their
members. OGC Legal Opinions 99-1031
(December 9, 1999); 90-0637 (June 29,
1990).

While the FCU Act does not prohibit
FCUs from accepting foreign-
denominated shares, potential safety
and soundness concerns associated with
currency fluctuations have kept FCUs
from offering these accounts.
Accordingly, NCUA has only permitted
FCUs to provide foreign currency
services as an incidental powers activity
rather than allowing FCUs to maintain
shares in foreign currency. See OGC
Legal Opinions 89-0822 (September 15,
1989); 89—0613 (July 31, 1989). Simply
accepting shares denominated in a
foreign currency presents little risk, if
any, to credit unions. NCUA believes
federally insured credit unions can
effectively manage the risks associated
with accepting shares denominated in
foreign currency and issued provisions
similar to the FDIC’s in the interim final
rule. Lending or investing funds in
foreign currency still presents an
increased risk to credit unions due to
currency fluctuations that cannot be
easily ameliorated, so the interim final
rule did not permit lending or investing
funds denominated in a foreign
currency.

Previously, NCUA had not expressly
addressed the insurability of member
accounts denominated in foreign
currency except in the foreign branching
regulation, where NCUA has limited the
insurability of member accounts at
foreign branches of an insured credit
union to accounts denominated in U.S.
dollars. 12 CFR 741.11(e). The interim
final rule provided share insurance
coverage for shares denominated in a
foreign currency and for conversion of
foreign currency to U.S. dollars before
an insurance payout in the event a
credit union is liquidated similarly to
the FDIC.

The FDIC provides insurance
coverage for deposits at insured banks
denominated in a foreign currency equal
to the amount of U.S. dollars equivalent
in value to the amount of the deposit
denominated in the foreign currency up
to the SMDIA. 12 CFR 330.3(c). Under
the FDIC rule, if an insured bank is
liquidated, the value of the foreign
currency deposit is determined using
the rate of exchange quoted by the
Federal Reserve Bank of New York at
noon on the day the bank defaults,
unless the deposit agreement states
otherwise. Id. Deposits payable solely
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outside of the U.S. and its territories are
not insurable deposits. 12 CFR 330.3(e).

As noted above, accepting shares
denominated in a foreign currency
presents little risk. If a credit union is
able to fund an operation that is fully
integrated and supportable in foreign
currency, it will have minimized its
exposure to risk of loss due to currency
fluctuation. Actually, the risk would
shift to the members who deposit and
withdraw funds denominated in the
foreign currency.

The interim final rule permitted credit
unions to accept shares denominated in
foreign currency and provided share
insurance coverage of those shares. By
accepting shares denominated in foreign
currencies, credit unions can better
serve members who, for example,
receive payments in foreign currencies.
Additionally, members who deposit
shares denominated in a foreign
currency will have the same share
insurance coverage available for share
accounts denominated in U.S. dollars.
Credit unions must carefully consider
any risk associated with maintaining
shares denominated in foreign
currencies before offering this service to
their members. Federally insured credit
unions that maintain shares
denominated in a foreign currency will
receive instructions on how to report
these deposits on 5300 call reports.

The interim final did not permit
insured credit unions to make loans or
invest funds denominated in foreign
currencies. These transactions may
require credit unions to participate in
trading currency, also called hedging or
currency swaps, to manage the risk of
potential loss due to currency
fluctuations. While hedging may help
credit unions protect against risks
associated with changing currency rates,
NCUA rules currently prohibit natural
person FCUs from investing in
derivatives like currency swaps. 12 CFR
703.16(a). FCUs that wish to engage in
swaps to hedge against currency
fluctuation must apply for NCUA
approval as a part of a properly
designed investment pilot program. 12
CFR 703.19. This rulemaking only
addresses share insurance coverage.
During NCUA'’s annual regulatory
review, staff will consider the
investments rules in part 703 and may
recommend amendments to FCU
investment authority. The amendments
regarding share accounts denominated
in a foreign currency in the interim final
rule are adopted in this final rule
without change.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a rule may have on a substantial
number of small credit unions, defined
as those under ten million dollars in
assets. This final rule clarifies and
improves available share insurance
coverage, without imposing any
regulatory burden. The final
amendments would not have a
significant economic impact on a
substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that this final
rule would not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. This final rule would not have
substantial direct effects on the states,
on the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this rule does not
constitute a policy that has federalism
implications for purposes of the
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
final rule would not affect family well-
being within the meaning of section 654
of the Treasury and General
Government Appropriations Act, 1999,
Pub. L. 105-277, 112 Stat. 2681 (1998).

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) (SBREFA) provides
generally for congressional review of
agency rules. A reporting requirement is
triggered in instances where NCUA
issues a final rule as defined by Section
551 of the Administrative Procedure
Act. 5 U.S.C. 551. The Office of

Management and Budget has
determined that this final rule is not a
major rule for purposes of SBREFA.

List of Subjects in 12 CFR Part 745
Credit unions, Share insurance.

By the National Credit Union
Administration Board on September 21,
2006.

Mary F. Rupp,
Secretary of the Board.

m Accordingly, NCUA adopts the
interim rule amending 12 CFR part 745,
which was published at 71 FR 14631 on
March 23, 2006, as a final rule with the
following change:

PART 745—SHARE INSURANCE AND
APPENDIX

m 1. The authority citation for part 745
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1757, 1765,
1766, 1781, 1782, 1787, 1789.

m 2. The Appendix to part 745 is
amended by revising Examples 3(a) and
3(b) of Paragraph G to read as follows:

Appendix to Part 745—Examples of
Insurance Coverage Afforded Accounts
in Credit Unions Insured by the
National Credit Union Share Insurance
Fund

* * * * *

G. How Are Trust Accounts and Retirement
Accounts Insured?
* * * * *

Example 3(a)

Question: Member T invests $500,000 in
trust for ABC Employees Retirement Fund.
Some of the participants are members and
some are not. What is the insurance
coverage?

Answer: The account is insured as to the
determinable interests of each participant to
a maximum of $100,000 per participant
regardless of credit union member status. T’s
member status is also irrelevant. Participant
interests not capable of evaluation shall be
added together and insured to a maximum of
$100,000 in the aggregate (§ 745.9-2).

Example 3(b)

Question: T is trustee for the ABC
Employees Retirement Fund containing
$1,000,000. Fund participant A has a
determinable interest of $90,000 in the Fund
(9% of the total). T invests $500,000 of the
Fund in an insured credit union and the
remaining $500,000 elsewhere. Some of the
participants of the Fund are members of the
credit union and some are not. T does not
segregate each participant’s interest in the
Fund. What is the insurance coverage?

Answer: The account is insured as to the
determinable interest of each participant,
adjusted in proportion to the Fund’s
investment in the credit union, regardless of
the membership status of the participants or
trustee. A’s insured interest in the account is
$45,000, or 9% of $500,000. This reflects the
fact that only 50% of the Fund is in the
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account and A’s interest in the account is in
the same proportion as his interest in the
overall plan. All other participants would be
similarly insured. Participants’ interests not
capable of evaluation are added together and
insured to a maximum of $100,000 in the
aggregate (§ 745.9-2).

* * * * *

[FR Doc. 06—8258 Filed 9-25-06; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 21 and 91

[Docket No. FAA-2003-14825; Amendment
No. 21-88, 91-293]

RIN 2120-AH90

Standard Airworthiness Certification of
New Aircraft; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the final rule published in
the Federal Register on September 1,
2006 (71 FR 52250), which amends
regulations for issuing airworthiness
certificates to certain new aircraft
manufactured in the United States. This
action is necessary to add an
amendment number to the headings
section at the beginning of the final rule.
This correction does not make
substantive changes to the final rule.
DATES: Effective Date: October 2, 2006.

FOR FURTHER INFORMATION CONTACT: Dan
Hayworth, Airworthiness Certification
Branch, AIR-230, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8449.

SUPPLEMENTARY INFORMATION:

Background

The September 1, 2006, final rule (71
FR 52250) inadvertently failed to
include in the headings section at the
beginning of the rule an amendment
number for the change to 14 CFR part
91. Amendment numbers are a means
by which the FAA keeps track of
changes to its regulations. The final rule
included an amendment number for the
changes to 14 CFR part 21 (No. 21-88),
but not for part 91. For this reason, we
are adding amendment number 91-293
to the headings section at the beginning
of the rule.

Correction

In final rule FR Doc. 06-7355,
beginning on page 52250 in the issue of

September 1, 2006, make the following
correction in the headings section. On
page 52250 in the first column, change
the agency docket information to read as
follows:
“[Docket No. FAA—-2003-14825;
Amendment Nos. 21-88, 91-293]”
Issued in Washington, DC, on September
11, 2006.
Ida M. Klepper,
Acting Director, Office of Rulemaking.
[FR Doc. 06-8234 Filed 9—25—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 413 and 417

[Docket No. FAA—2000-7953; Amendment
Nos. 401-4, 406-3, 413-7, 415-4, 417-0]

RIN 2120-AG37
Licensing and Safety Requirements for
Launch; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes two
minor corrections to a final rule that
amends commercial space
transportation regulations governing the
launch of expendable launch vehicles.
71 FR 50507 (Aug. 25, 2006). This
action is necessary to correct a
paragraph designation and add a
notation of a reserved appendix. This
correction does not make substantive
changes to the final rule.

EFFECTIVE DATES: September 25, 2006.

FOR FURTHER INFORMATION CONTACT:
René Rey, Licensing and Safety
Division, AST-200, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-7538; e-mail
Rene.Rey@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

In the August 25, 2006, final rule (71
FR 50507, 50531), amendatory
instruction no. 6 added paragraph (d),
Measurement system consistency to 14
CFR 413.7. However, an earlier FAA
action had added paragraph (d), Safety
approval to §413.7. 71 FR 46847, 46852
(Aug. 15, 2006). It was not the FAA’s
intention in the August 25, 2006 rule to
supersede the previously added
paragraph (d). Thus, we are changing
the paragraph designation of
Measurement system consistency to 14
CFR 413.7(e).

Also, in the August 25, 2006 rule,
amendatory instruction no. 21 added 14
CFR part 417 in its entirety. 71 FR at
50537. The table of contents for the part
indicated that appendix F was reserved
for future use. However, the text of part
417 inadvertently failed to include any
reference to the existence of the
reserved appendix. To avoid any
possible confusion, we are adding a
notation referencing the reserved
appendix between the text of appendix
E of part 417 and the text of appendix
G of part 417.

Justification for Expedited Rulemaking

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined there is good cause for
making today’s action final without
prior proposal and opportunity for
comment because the changes are minor
technical corrections and do not change
the substantive requirements of the rule.
Thus, notice and public procedure are
unnecessary.

List of Subjects
14 CFR Part 413

Rockets, Space transportation and
exploration.

14 CFR Part 417

Rockets, Space transportation and
exploration.

The Amendment

m Accordingly, the FAA amends
Chapter 1 of Title 14 of the Code of
Federal Regulations as follows:

PART 413—LICENSE APPLICATION
PROCEDURES

m 1. The authority citation for part 413
continues to read as follows:

Authority: 49 U.S.C. 70101-70121.

m 2. Amend § 413.7 by removing
paragraph (d) that was added on August
25, 2006 (71 FR 50531), and by adding
paragraph (e) to read as follows:

§413.7 Application.

* * * * *

(e) Measurement system consistency.
For each analysis, an applicant must
employ a consistent measurements
system, whether English or metric, in its
application and licensing information.
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PART 417—LAUNCH SAFETY

m 3. The authority citation for part 417
continues to read as follows:

Authority: 49 U.S.C. 70101-70121.

m 4. Amend part 417 by adding the
heading of Appendix F in alphabetical
order as follows:

Appendix F of Part 417—[Reserved]

Issued in Washington, DC, on September
11, 2006.

Ida M. Klepper,

Acting Director, Office of Rulemaking.

[FR Doc. 06-8235 Filed 9-25-06; 8:45 am]
BILLING CODE 4910-13-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1214

RIN 2700-AC40

[Notice: (06-067)]

Code of Conduct for International
Space Station Crew

AGENCY: National Aeronautics and
Space Administration.
ACTION: Final rule.

SUMMARY: The National Aeronautics and
Space Administration (NASA) has
adopted as final, without change, an
interim final rule regarding the policy
and procedures for International Space
Station crewmembers provided by
NASA for flight to the International
Space Station.

DATES: Effective Date: September 26,
2006.

FOR FURTHER INFORMATION CONTACT:
Mick Schlabs, Senior Attorney,
International Law Practice Group, Office
of the General Counsel, NASA
Headquarters, telephone (202) 358—
2068, fax (202) 358—4117.
SUPPLEMENTARY INFORMATION:

A. Background

NASA published an interim final rule
at 65 FR 80303 on December 21, 2000
to set forth policy and procedures with
respect to International Space Station
crewmembers provided by NASA for
flight to the International Space Station.
They apply to all persons so provided,
including U.S. Government employees,
uniformed members of the Armed
Services, citizens who are not
employees of the U.S. Government, and
foreign nationals.

NASA received no comments on the
interim final rule. Therefore, NASA has
adopted the interim final rule as a final
rule without change.

This rule is not a major Federal action
as defined in Executive Order 12866.

B. Regulatory Flexibility Act

NASA certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the administrative notification
requirements of the rule are expected to
affect less than 10 contracts per year.

C. Paperwork Reduction Act

The information collection
requirements of the rule do not reach
the threshold for requiring the Office of
Management and Budget’s approval
under 44 U.S.C. 3501, et seq.

List of Subjects in 14 CFR Part 1214

Code of Conduct for International
Space Station Crew.

Michael D. Griffin,
Administrator.

m Interim Final Rule Adopted as Final
without Change.

m Accordingly, the interim final rule
implementing certain provisions of the
International Space Station (ISS)
Intergovernmental Agreement (IGA)
regarding ISS crewmembers’ observance
of an ISS Code of Conduct, which was
published at 65 FR 80303 on December
21, 2000, is adopted as a final rule
without change.

[FR Doc. 06—-8186 Filed 9—25-06; 8:45 am]
BILLING CODE 7510-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 1 and 11
[Docket No. 2005D-0356]

Guidance for Industry: Questions and
Answers Regarding the Final Rule on
Establishment and Maintenance of
Records (Edition 4); Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of availability of
guidance.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
availability of a guidance entitled
“Questions and Answers Regarding
Establishment and Maintenance of
Records (Edition 4).” The guidance
responds to various questions raised
about the Public Health Security and
Bioterrorism Preparedness and
Response Act of 2002 (the Bioterrorism

Act) and the agency’s implementing
regulation, which requires the
establishment and maintenance of
records by persons who manufacture,
process, pack, transport, distribute,
receive, hold, or import food in the
United States. Such records are to allow
for the identification of the immediate
previous sources and the immediate
subsequent recipients of food. Persons
covered by the regulation who employ
500 or more full-time equivalent
employees (FTEs) had to be in
compliance by December 9, 2005, and
those who employ 11 to 499 FTEs had
to be in compliance by June 9, 2006.
Persons who employ 10 or fewer FTEs
have until December 11, 2006, to be in
compliance. “Person” includes an
individual, partnership, corporation,
and association.

DATES: Submit written or electronic
comments on the agency guidance at
any time.

ADDRESSES: You may submit comments,
identified by 2005D-0356, by any of the
following methods:

Electronic Submissions

Submit electronic comments in the
following ways:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.
Written Submissions
Submit written submissions in the
following ways:

e FAX: 301-827-6870.

¢ Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.To ensure more timely
processing of comments, FDA is no
longer accepting comments submitted to
the agency by e-mail. FDA encourages
you to continue to submit electronic
comments by using the Federal
eRulemaking Portal or the agency Web
site, as described in the Electronic
Submissions portion of this paragraph.

Instructions: All submissions received
must include the agency name and
Docket No(s). and Regulatory
Information Number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All comments received may
be posted without change to http://
www.fda.gov/ohrms/dockets/
default.htm, including any personal
information provided. For additional
information on submitting comments,
see the “Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.
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Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number(s), found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Center for Food Safety and Applied
Nutrition at 1-888—SAFEFOOD, Fax: 1—
877-366-3322, or by e-mail:
industry@fda.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of December 9,
2004 (69 FR 71562), FDA issued a final
rule to implement section 306 of the
Bioterrorism Act. The regulation
requires the establishment and
maintenance of records by persons who
manufacture, process, pack, transport,
distribute, receive, hold, or import food
in the United States. Such records are to
allow for the identification of the
immediate previous sources and the
immediate subsequent recipients of
food. Persons subject to the regulation
who employ 500 or more FTEs had to
be in compliance by December 9, 2005,
and those who employ 11-499 FTEs had
to be in compliance by June 9, 2006.
Persons who employ 10 or fewer FTEs
have until December 11, 2006 to be in
compliance. “Person” includes an
individual, partnership, corporation,
and association.

On September 12, 2005, FDA issued
the first edition of a guidance entitled
“Questions and Answers Regarding
Establishment and Maintenance of
Records.” On November 22, 2005, FDA
issued a second edition of that guidance
and on June 6, 2006, FDA issued a third
edition of that guidance. This document
is the fourth edition of that guidance
entitled “Questions and Answers
Regarding Establishment and
Maintenance of Records (Edition 4)”
and responds to questions regarding
persons covered by the regulation, and
persons excluded by the regulation,
including additional guidance on the
farm exclusion. In addition, we are
amending the response to question 4.2
to clarify that while post-harvesting
activities related to hay are subject to
the rule, certain activities that are part
of harvesting remain within the farm
exemption. This guidance is intended to
help the industry better understand and
comply with the regulation in 21 CFR
part 1, subpart J. FDA is issuing this
guidance as a Level 1 guidance. The

guidance represents the agency’s current
thinking on the topic. It does not create
or confer any rights for or on any person
and does not operate to bind FDA or the
public.

Consistent with FDA’s good guidance
practices regulation § 10.115(g)(2) (21
CFR 10.115), the agency will accept
comments, but it is implementing the
guidance document immediately, in
accordance with § 10.115(g)(2), because
the agency has determined that prior
public participation is not feasible or
appropriate. As noted, persons who
employ 500 or more FTEs had to begin
to establish and maintain records
identifying the immediate previous
sources and immediate subsequent
recipients of food by December 9, 2005,
and those who employ 11-499 FTEs had
to be in compliance by June 9, 2006.
Persons who employ 10 or fewer FTEs
have until December 11, 2006, to be in
compliance. Clarifying the provisions of
the final rule will facilitate prompt
compliance with these requirements
and complete the rule’s implementation.

FDA continues to receive large
numbers of questions regarding the
records final rule, and is responding to
these questions under § 10.115 as
promptly as possible, using a question-
and-answer format. The agency believes
that it is reasonable to maintain all
responses to questions concerning
establishment and maintenance of
records in a single document that is
periodically updated as the agency
receives and responds to additional
questions. The following four indicators
will be employed to help users of this
guidance identify revisions: (1) The
guidance will be identified as a revision
of a previously issued document, (2) the
revision date of the guidance will
appear on its cover, (3) the edition
number of the guidance will be
included in its title, and (4) questions
and answers that have been added to the
original guidance will be identified as
such in the body of the guidance.

II. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding the guidance at any
time. Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments and the guidance may be
seen in the Division of Dockets
Management between 9 a.m. and 4 p.m.,
Monday through Friday.

II1. Electronic Access

Persons with access to the Internet
may obtain the guidance at http://
www.cfsan.fda.gov/~dms/
recguid3.html.

Dated: September 20, 2006.

Jeffrey Shuren,

Assistant Commissioner for Policy.

[FR Doc. 06—8241 Filed 9-21-06; 1:22 pm]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Lasalocid

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Purina Mills, Inc. The supplemental
NADA provides for the use of a
lasalocid Type A medicated article
containing 20 percent lasalocid activity
per pound to make free-choice Type C
medicated feed mineral blocks used for
increased rate of weight gain in pasture
cattle (slaughter, stocker, feeder cattle,
and dairy and beef replacement heifers).

DATES: This rule is effective September
26, 2006.

FOR FURTHER INFORMATION CONTACT: Eric
S. Dubbin, Center for Veterinary
Medicine (HFV-126), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-0232, e-
mail: eric.dubbin@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Purina
Mills, Inc., P.O. Box 66812, St. Louis,
MO 63166—6812, filed a supplement to
NADA 141-171 for use of BOVATEC 91
(lasalocid) Type A medicated article to
make Purina Sugar Mag Block 1440 BVT
Medicated Mineral Block, a free-choice
Type C medicated feed used for
increased rate of weight gain in pasture
cattle (slaughter, stocker, feeder cattle,
and dairy and beef replacement heifers).
The supplement provides for the use of
a lasalocid Type A medicated article
containing 20 percent lasalocid activity
per pound. The supplemental NADA is
approved as of August 18, 2006, and the
regulations are amended in § 558.311
(21 CFR 558.311) to reflect the approval.
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The basis of approval is discussed in the
freedom of information summary.

In addition, FDA is amending
§558.311 to remove redundant text in
an entry for combination use of single-
ingredient lasalocid and
chlortetracycline in cattle feed which
was published in error in the Federal
Register of April 27, 2006 (71 FR
24816). This correction is being made to
improve the accuracy of the regulations.

Approval of this supplemental NADA
did not require review of additional
safety or effectiveness data or
information. Therefore, a freedom of
information summary is not required.

The agency has determined under 21
CFR 25.33(a)(6) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

§558.311 [Amended]

m 2.In §558.311, in paragraph (b)(8),
after the number “15” add the words
“and 20”’; and in paragraph (e)(1)(xxvii)
in the “Indications for use” column,
remove ‘“‘control of control of”” and in its
place add “control of”.

Dated: September 15, 2006.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 06—8261 Filed 9-25-06; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1300, 1309, 1310, 1314
[Docket No. DEA-2911]
RIN 1117-AB05

Retail Sales of Scheduled Listed
Chemical Products; Self-Certification
of Regulated Sellers of Scheduled
Listed Chemical Products

AGENCY: Drug Enforcement
Administration (DEA), Justice.
ACTION: Interim final rule with request
for comment.

SUMMARY: In March 2006, the President
signed the Combat Methamphetamine
Epidemic Act of 2005, which establishes
new requirements for retail sales of
over-the-counter (nonprescription)
products containing the List I chemicals
ephedrine, pseudoephedrine, and
phenylpropanolamine. The three
chemicals can be used to manufacture
methamphetamine illegally. DEA is
promulgating this rule to incorporate
the statutory provisions and make its
regulations consistent with the new
requirements. This action establishes
daily and 30-day limits on the sales of
scheduled listed chemical products to
individuals and requires recordkeeping
on most sales.

DATES: Effective Dates: September 21,
2006, except that §§ 1314.20, 1314.25,
and 1314.30 (with the exception of

§ 1314.30(a)(2)) are effective September
30, 2006. Section 1314.30(a)(2) is
effective November 27, 2006.

Comment Date: Written comments
must be postmarked on or before
November 27, 2006.

ADDRESSES: To ensure proper handling
of comments, please reference ‘“Docket
No. DEA-291I" on all written and
electronic correspondence. Written
comments being sent via regular mail
should be sent to the Deputy
Administrator, Drug Enforcement
Administration, Washington, DC 20537,
Attention: DEA Federal Register
Representative/ODL. Written comments
sent via express mail should be sent to
DEA Headquarters, Attention: DEA
Federal Register Representative/ODL,
2401 Jefferson-Davis Highway,
Alexandria, VA 22301. Comments may
be directly sent to DEA electronically by
sending an electronic message to
dea.diversion.policy@usdoj.gov.
Comments may also be sent
electronically through http://
www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this

document is also available at the http://
www.regulations.gov Web site. DEA will
accept attachments to electronic
comments in Microsoft word,
WordPerfect, Adobe PDF, or Excel file
formats only. DEA will not accept any
file format other than those specifically
listed here.

FOR FURTHER INFORMATION CONTACT:
Mark W. Caverly, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537;
telephone: (202) 307-7297.
SUPPLEMENTARY INFORMATION:

DEA’s Legal Authority

DEA implements the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, often referred to as the
Controlled Substances Act (CSA) and
the Controlled Substances Import and
Export Act (21 U.S.C. 801-971), as
amended. DEA publishes the
implementing regulations for these
statutes in Title 21 of the Code of
Federal Regulations (CFR), Parts 1300 to
1399. These regulations are designed to
ensure that there is a sufficient supply
of controlled substances for legitimate
medical, scientific, research, and
industrial purposes and to deter the
diversion of controlled substances to
illegal purposes. The CSA mandates that
DEA establish a closed system of control
for manufacturing, distributing, and
dispensing controlled substances. Any
person who manufactures, distributes,
dispenses, imports, exports, or conducts
research or chemical analysis with
controlled substances must register with
DEA (unless exempt) and comply with
the applicable requirements for the
activity. The CSA as amended also
requires DEA to regulate the
manufacture and distribution of
chemicals that may be used to
manufacture controlled substances
illegally. Listed chemicals that are
classified as List I chemicals are
important to the manufacture of
controlled substances. Those classified
as List IT chemicals may be used to
manufacture controlled substances.

On March 9, 2006, the President
signed the Combat Methamphetamine
Epidemic Act of 2005 (CMEA), which is
Title VII of the USA PATRIOT
Improvement and Reauthorization Act
of 2005 (Pub. L. 109-177). DEA is
promulgating this rule as an interim
final rule rather than a proposed rule
because the changes being made codify
statutory provisions, some of which are
already in effect. Parts of the statute are
self-implementing; certain changes
related to retail sales became effective
upon signature (March 9, 2006), others
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became effective on April 8, 2006, and
still others will become effective
September 30, 2006. An agency may
find good cause to exempt a rule from
certain provisions of the Administrative
Procedure Act (APA) (5 U.S.C. 553),
including notice of proposed
rulemaking and the opportunity for
public comment, if it is determined to
be unnecessary, impracticable, or
contrary to the public interest. Many of
the requirements of the Combat
Methamphetamine Epidemic Act of
2005 included in this rulemaking were
set out in such detail as to be self-
implementing. Therefore the changes in
this rulemaking provide conforming
amendments to make the language of
the regulations consistent with that of
the law. DEA is accepting comments on
other aspects of this rulemaking,
particularly those not specifically
mandated by the Combat
Methamphetamine Epidemic Act of
2005.

Combat Methamphetamine Epidemic
Act of 2005

The Combat Methamphetamine
Epidemic Act of 2005 (CMEA) amends
the CSA to change the regulations for
selling nonprescription products that
contain ephedrine, pseudoephedrine,
and phenylpropanolamine, their salts,
optical isomers, and salts of optical
isomers. CMEA creates a new category
of products called “scheduled listed
chemical products.” Ephedrine,
pseudoephedrine, and
phenylpropanolamine are List I
chemicals because they are used in, and
important to, the illegal manufacture of
methamphetamine. Products containing
these List I chemicals also have
legitimate medical uses. Ephedrine is
used in some products for treating
asthma. Pseudoephedrine, a
decongestant, is a common ingredient in
cold and allergy medications. In
November 2000, the Food and Drug
Administration (FDA) issued a public
health advisory concerning
phenylpropanolamine and requested
that all drug companies discontinue
marketing products containing
phenylpropanolamine due to risk of

hemorrhagic stroke. In response, many
companies voluntarily reformulated
their products to exclude
phenylpropanolamine. Subsequently,
on December 22, 2005, FDA published

a Notice of Proposed Rulemaking (70 FR
75988) proposing to categorize all over-
the-counter nasal decongestants and
weight control drug products containing
phenylpropanolamine preparations as
Category II, nonmonograph, i.e., not
generally recognized as being safe for
human consumption. Most products
containing phenylpropanolamine
intended for humans have been
withdrawn from the market, but
phenylpropanolamine is still sold by
prescription for veterinary uses.

Under previous CSA amendments
(the Comprehensive Methamphetamine
Control Act of 1996 (MCA) and the
Methamphetamine Anti-Proliferation
Act of 2000 (MAPA)), Congress limited
the quantity of products containing
ephedrine, pseudoephedrine, and
phenylpropanolamine that could be
sold as nonprescription drugs at retail
(which were, along with certain liquid
products, defined as “ordinary over-the-
counter pseudoephedrine or
phenylpropanolamine products™)
without recordkeeping, but generally
exempted products sold in blister packs
sold by “retail distributors”. The MCA
established thresholds for these drug
products, including a threshold of 24
grams of combination ephedrine
products; single-entity ephedrine
products had been regulated by the
Domestic Chemical Diversion Control
Act of 1993 (Pub. L. 103-200). MAPA
reduced existing thresholds for
pseudoephedrine and
phenylpropanolamine to 9 grams per
transaction, with each package
containing not more than 3 grams of
pseudoephedrine base or
phenylpropanolamine base, but retained
the so-called “‘blister pack” exemption.
Because most retail outlets did not want
to create and maintain records of sales
or register as a retail distributor, the
threshold for recordkeeping functioned
for practical purposes similarly to a
sales limit. Much of the product was
also sold in blister packs.

Congress determined that the existing
limits were not sufficient to prevent
people from buying these products and
using them to illegally manufacture
methamphetamine. In the Combat
Methamphetamine Epidemic Act of
2005, Congress adopted provisions that
do the following:

e Limit the quantity of each of the
chemicals that may be sold to an
individual in a day to 3.6 grams of the
chemical, without regard to the number
of transactions.

¢ For nonliquids, limit packaging to
blister packs containing no more than 2
dosage units per blister. Where blister
packs are not technically feasible, the
product must be packaged in unit dose
packets or pouches.

¢ Require regulated sellers to place
the products behind the counter or in
locked cabinets.

e Require regulated sellers to check
the identity of purchasers and maintain
a log of each sale that includes the
purchaser’s name and address, signature
of the purchaser, product sold, quantity
sold, date, and time.

e Require regulated sellers to
maintain the logbook for at least two
years.

e Require regulated sellers to train
employees in the requirements of the
law and certify to DEA that the training
has occurred.

e For mobile retail vendors and mail
order sales, require sellers to limit sales
to an individual in a 30-day period to
7.5 grams.

e For individuals, limit purchases in
a 30-day period to 9 grams, of which not
more than 7.5 grams may be imported
by means of a common or contract
carrier or the U.S. Postal Service.

The numbers of dosage units and
milliliters (mL) that may be purchased
under the sales limits are shown in
Table 1 below. As noted previously, the
FDA issued a voluntary recall on
phenylpropanolamine products as being
unsafe for humans so no
phenylpropanolamine over-the-counter
(OTC) product should be available for
human consumption. Veterinary use is
by prescription only.

TABLE 1.—NUMBER OF TABLETS/MILLILITERS THAT EQUAL RETAIL TRANSACTION LIMITS (AS BASE) FOR SCHEDULED

LISTED CHEMICAL PRODUCTS

Scheduled listed chemical product

Transaction limits

3.6 gm ‘ 7.5 gm ‘ 9.0 gm

Tablets
Ephedrine:
25 MG EPEANE HOCI ...ttt bbbt ettt et sae et ene e e e ene e nnis 175 366 439
25 MQ EPEAriNg SUIFALE ......oiiiiiiieii ettt ettt et b e e a e st e e sae e s neenae e 186 389 466

Pseudoephedrine (as HCI):
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TABLE 1.—NUMBER OF TABLETS/MILLILITERS THAT EQUAL RETAIL TRANSACTION LIMITS (AS BASE) FOR SCHEDULED

LISTED CHEMICAL PRODUCTS—Continued

Transaction limits
Scheduled listed chemical product
3.6 gm 7.5gm 9.0 gm

30 Mg Pseudoephedring HCI ..ottt ettt et sab et e e n e sae e saneeneeas 146 305 366

60 mg Pseudoephedrine HCI .... 73 152 183

120 Mg Pseudoephedring HOI ...ttt sttt ettt e s aa e nbeesane e 36 76 91
Pseudoephedrine (as Sulfate):

30 mg Pseudoephedrine Sulfate 155 324 389

60 mg Pseudoephedrine Sulfate 77 162 194

120 mg Pseudoephedrine Sulfate .... 38 81 97

240 mg Pseudoephedrine Sulfate 19 40 48

Number of mL

Ephedrine:

6.25 MQ/5 Ml EPhedring HOI ........oiiieeie ettt b et e et st et e be e sae e saneeneas 3,515 7,323 8,788
Pseudoephedrine (as HCI):

15 mg/1.6 ML Pseudoephedring HCI .........oc.oiiiiiiiiiciene et 468 976 1,171

7.5 mg/5 ML Pseudoephedring HOCI ...........oo ittt 2,929 6,103 7,323

15 mg/5 mL Pseudoephedrine HCI ..... 1,464 3,051 3,661

15 mg/2.5 mL Pseudoephedrine HCI .. 732 1,525 1,830

30 mg/5 mL Pseudoephedrine HCI ..... 732 1,525 1,830

30 mg/2.5 mL Pseudoephedring HCI ...........cccoiiiiiiiie e 366 762 915

60 MQ@/5 ML Pseudoephedring HCI ..o 366 762 915

Provisions of CMEA

Overview. Before CMEA, requirements
for sales of products containing
ephedrine, pseudoephedrine, and
phenylpropanolamine, which were then
called regulated drug products or drug
products regulated pursuant to 21 CFR
1300.02(b)(28)(i)(D), distinguished
between in-person sales to a purchaser
(retail distribution) and mail order sales,
which covered any sale where the
product is shipped using the Postal
Service or any common or private
carrier. Mail order sellers had to file
monthly reports with DEA if they sold

a purchaser drug products containing
more than a threshold quantity (9 grams
for pseudoephedrine and
phenylpropanolamine (maximum per
package of 3 grams), 24 grams for
ephedrine combination products),
regardless of how the products were
packaged. Retailers conducting face-to-
face transactions had to maintain
records for sales above the same
thresholds except that, as noted above,
sales of products in blister packs
generally were not covered. The status
of such sales was discussed in detail in
an interpretive rule (69 FR 2862,

January 14, 2004; corrected at 69 FR
3198, January 22, 2004). Either type of
seller had to register with DEA if they
sold the products to individuals in
amounts above the threshold quantity.
Only two persons are registered as retail
distributors.

The CMEA provisions on retail sales
create differing requirements for the
various types of retail sales. As
discussed further below, Table 2
summarizes the applicability of the
CMEA provisions as well as existing
DEA provisions to the different types of
sellers.

TABLE 2.—SUMMARY OF REQUIREMENTS BY TYPE OF SELLER

Regulated sellers | Mobie retal | il order sellers
Daiily SaIES MUt ...eoeeeiiie s 3.6 gm/chemical .... | 3.6 gm/chemical .... | 3.6 gm/chemical.
30-day Sales IMIt ... nes | sereere e 7.59gm s 7.5 gm.
Blister packs ........... YES e YES i, Yes.
1 (o] = To [ TR UPRPRURUPRUROIN Behind the counter | Locked cabinet ...... NA.

Locked cabinet.

LOGDOOK ... e e s YeS oo YeS oo NA.
Customer ID ........ Examine photo 1D Examine photo ID Verify ID.
Train employees . Yes Yes NA.
Self-Certify .....coeveveieiiieiieens Yes Yes NA.
Notice of misrepresentation .... Yes Yes NA.
Monthly reports ........ccccoecveeenne No No .. Yes.
Theft and (0SS FEPOMS .......c.oiiiiiiiii e e Yes Yes Yes.

a permanent store or movable site (e.g.,
kiosk, flea market), are subject to new
requirements for training of employees
who take part in the sale of scheduled
listed chemical products and
certification to DEA that the employees

CMEA defines nonprescription drug
products containing ephedrine,
pseudoephedrine, or
phenylpropanolamine as “scheduled
listed chemical products.” Direct, in-
person sales to a customer, whether at

have been trained. These sellers, called
“regulated sellers” in CMEA, must also
check photo identifications of
purchasers and maintain specific
records of each sale of scheduled listed
chemical products. Under CMEA, the
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only sales exempt from recordkeeping
are sales of single packages of
pseudoephedrine where the package
contains not more than 60 milligrams.
DEA will issue future guidance to
further clarify remaining questions
about how regulated entities may meet
this regulation’s training requirements.

The recordkeeping and reporting
requirements for mail order sales
basically remain the same as under the
previous regulations, except that a
waiver in the prior law that covered non
face-to-face distributions by retail
distributors has been eliminated for
scheduled listed chemical products. As
a result, retail stores that deliver these
products to customers by mail or
delivery services will need to comply
with the provisions for mail order sales
reporting for these transactions. Mail
order sellers must file monthly reports
with DEA. CMEA adds the requirement
that these sellers verify the purchaser’s
identity prior to shipping.

As noted above, CMEA changes the
limits on retail sales. Daily sales are
now limited to a maximum of 3.6 grams
of each chemical in scheduled listed
chemical products. Mobile retail
vendors and mail order vendors must
also limit sales to an individual
purchaser to 7.5 grams of each chemical
in scheduled listed chemical products
in any 30-day period. CMEA limits
purchases by an individual purchaser to
9 grams of each chemical in scheduled
listed chemical products in any 30-day
period, not more than 7.5 grams of
which may be imported by means of a
private or commercial carrier or the U.S.
Postal Service. Any imports of
scheduled listed chemical products
subject to the 7.5 gram purchase limit
under CMEA must also otherwise
comply with all other applicable
Federal and State laws regarding their
importation, including the Federal,
Food, Drug, and Cosmetic Act. This
provision is not included in this rule,
but will be addressed in other
rulemakings DEA is promulgating to
implement the various provisions of the
Combat Methamphetamine Epidemic
Act of 2005. Finally, CMEA exempts all
retail sellers and mail order distributors
selling the products at retail from
registration. The following sections
discuss each of the statutory provisions
in more detail.

Definitions. CMEA revises the
definition of “regulated transaction,”
adds several new definitions, and
removes the definition of “ordinary
over-the-counter pseudoephedrine or
phenylpropanolamine product.” CMEA
adds a definition of “scheduled listed
chemical product,” which means any
nonprescription product that contains

ephedrine, pseudoephedrine, or
phenylpropanolamine and is marketed
lawfully under the Federal Food, Drug,
and Cosmetic Act. References to
ephedrine, pseudoephedrine, or
phenylpropanolamine include their
salts, optical isomers, and salts of
optical isomers. CMEA exempts
scheduled listed chemical products sold
at retail by a regulated seller or by
persons that sell the product for
personal use and ship the product by
mail or private or common carriers (mail
order sellers) from the definition of
regulated transaction. It also removes
other references to the sale of these
chemicals in drug products from the
definition of regulated transactions.
DEA notes that further clarification
regarding regulated transactions will be
addressed in a separate rulemaking.
These changes remove retail sellers and
mail order sellers from the registration
system; in practice, retail and mail order
sellers have not registered because they
limited sales to below threshold
quantities and to products sold in blister
packs. At present, only two persons are
registered as retail distributors.

CMEA adds definitions of “regulated
seller,” to mean a retail distributor
(including a pharmacy and mobile retail
vendors), and “at retail,” to mean sale
or purchase for personal use. It also
revises the definition of “‘retail
distributor” to remove the sentence
referring to below threshold quantities.
This change subjects all sales, except for
sales of single packages containing not
more than 60 milligrams of
pseudoephedrine, to recordkeeping
requirements.

Sales limits. Effective April 8, 2006,
CMEA limits sales to an individual to
3.6 grams per day of each chemical in
scheduled listed chemical products
regardless of the number of purchases.
Mobile retail vendors and mail order
sellers may not sell an individual more
than 7.5 grams of each chemical in
scheduled listed chemical products in a
30-day period. A seller who violates
these provisions is subject to civil
penalties and possible criminal
penalties.

Purchase limits. CMEA imposes a 9
gram purchase limit in a 30-day period
on individuals. Not more than 7.5 grams
of the 9 grams may be imported by
means of common/contract carrier or
the U.S. Postal Service. Any imports of
scheduled listed chemical products
subject to the 7.5 gram purchase limit
under CMEA must also otherwise
comply with all other applicable
Federal and State laws regarding their
importation, including the Federal,
Food, Drug, and Cosmetic Act. This
provision is not included in this rule,

but will be addressed in other
rulemakings DEA is promulgating to
implement the various provisions of the
Combat Methamphetamine Epidemic
Act of 2005. In other rulemakings based
on new CMEA provisions, imports,
other than this 30-day individual limit,
are limited to DEA registrants that have
been issued a quota to import. (These
rulemakings will be separately
published in the Federal Register.) A
purchaser who violates these limits is
subject to criminal penalties.

Thirty-day limit. CMEA creates a 30-
day sales limit. DEA interprets this to
mean a rolling calendar where the sales
limit is based on sales to the purchaser
in the previous 30 days. DEA interprets
the per day limit to refer to midnight to
midnight, not a rolling 24-hour clock.

Blister packs. Effective April 8, 2006,
nonliquid forms of scheduled listed
chemical products (including gel
capsules) must be sold only in blister
packs, with no more than two dosage
units per blister unless blister packs are
technically infeasible. In that case, the
dosage units must be in unit dose
packets or pouches.

Product placement: Behind counter or
locked cabinet. CMEA requires that on
and after September 30, 2006, scheduled
listed chemical products must be stored
behind the counter or, if in an area
where the public has access, in a locked
cabinet. Although DEA is not including
cabinet specifications in the rule, a
locked cabinet should be substantial
enough that it cannot be easily picked
up and removed. In a store setting, the
cabinet should be similar to those used
to store items, such as cigarettes, that
can be accessed only by sales staff.

Logbooks. CMEA requires retail
sellers to maintain logbooks on and after
September 30, 2006. If a retailer
maintains the logbook on paper, DEA is
requiring that the logbook be bound, as
is currently the case for records of sales
of Schedule V controlled substances
that are sold without a prescription.
Bound blank logbooks and ledger books
meeting DEA’s regulatory requirements
are readily available on the commercial
market. If the logbook is maintained
electronically, the records must be
readily retrievable by the seller and any
DEA or other authorized law
enforcement official. Logs must be kept
for two years from the date the entry
was made. The logs must include the
information entered by the purchaser
(name, address, signature, date, and
time of sale) and the quantity and form
of the product sold.

Where the record is entered
electronically, the computer system may
enter the date and time automatically.
An electronic signature system, such as
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the ones many stores use for credit card
purchases, may be employed to capture
the signature for electronic logs. The
information that the seller must enter
may be accomplished through a point-
of-sales system and bar code reader.

DEA is aware that in some cases, such
as pharmacy counters where the
computer is behind the pharmacy
counter, it may be difficult for the
purchaser to enter the information
electronically. DEA is seeking
comments on whether systems currently
used to capture signatures for credit or
debit card purchases can be
reprogrammed to allow customers to
enter name and address, as well as the
signature. DEA also recognizes that
some purchasers will find it difficult or
impossible to enter the information
themselves. In these cases, the seller
should ask for the name and address
and enter it, rather than simply copy it
off the photo ID. Regardless of how the
information is entered, however, there
must be a mechanism to allow the
customer to sign the logbook.

Verification of photo ID. CMEA
requires on and after September 30,
2006, that an individual must present an
identification card that includes a
photograph and is issued by a State or
the Federal government or a document
considered acceptable under 8 CFR
274a.2(b)(1)(v)(A) and (B). Those
documents currently include the
following:

e United States passport (unexpired
or expired).

e Alien Registration Receipt Card or
Permanent Resident Card, Form I-551.

e An unexpired foreign passport that
contains a temporary I-551 stamp.

e An unexpired Employment
Authorization Document issued by the
Immigration And Naturalization Service
which contains a photograph, Form I-
766; Form 1-688, Form [-688A, or Form
1-688B.

¢ In the case of a nonimmigrant alien
authorized to work for a specific
employer incident to status, an
unexpired foreign passport with an
Arrival-Departure Record, Form 1-94,
bearing the same name as the passport
and containing an endorsement of the
alien’s nonimmigrant status, so long as
the period of endorsement has not yet
expired and the proposed employment
is not in conflict with any restrictions or
limitations identified on the Form I-94.

For individuals 16 years of age or
older:

e A driver’s license or identification
card containing a photograph, issued by
a State or an outlying possession of the
United States. If the driver’s license or
identification card does not contain a
photograph, identifying information

shall be included such as: Name, date of
birth, sex, height, color of eyes, and
address.

e School identification card with a
photograph.

e Voter’s registration card.

e U.S. military card or draft record.

e Identification card issued by
Federal, State, or local government
agencies or entities. If the identification
card does not contain a photograph,
identifying information shall be
included such as: Name, date of birth,
sex, height, color of eyes, and address.

o Military dependent’s identification
card.

¢ Native American tribal documents.

¢ United States Coast Guard
Merchant Mariner Card.

e Driver’s license issued by a
Canadian government authority.

For individuals under age 18 who are
unable to produce a document from the
list above of acceptable documents for
persons age 16 years and older:

e School record or report card.

e Clinic doctor or hospital record.

e Daycare or nursery school record.

The list of acceptable forms of
identification, as cited in CMEA, may
change (“in effect on or after the date of
enactment”’). DEA has no discretion to
alter the list.

Notice on misrepresentations. CMEA
requires that on and after September 30,
2006, the logbooks include a notice to
purchasers that entering false statements
or misrepresentations may subject the
purchaser to criminal penalties under
section 1001 of title 18 of the U.S. Code.
DEA is requiring the inclusion of the
following language in all logbooks:

Warning: Section 1001 of Title 18, United
States Code, states that whoever, with respect
to the logbook, knowingly and willfully
falsifies, conceals, or covers up by any trick,
scheme, or device a material fact, or makes
any materially false, fictitious, or fraudulent
statement or representation, or makes or uses
any false writing or document knowing the
same to contain any materially false,
fictitious, or fraudulent statement or entry,
shall be fined not more than $250,000 if an
individual or $500,000 if an organization,
imprisoned not more than five years, or both.

With both a bound logbook and
electronic log, inclusion of this notice
may present difficulties. If the purchaser
is not able to enter the information
electronically in a store, providing the
notice electronically will not meet the
requirements. If not feasible in these
situations, one alternative is that the
seller prominently display the notice
where the purchaser will see it when
entering or providing the information.

Verification of identity for mail order
sales. The Controlled Substances Act
(21 U.S.C. § 830(b)(3)) requires that each

regulated person, as defined in the Act,
who engages in a transaction that
involves ephedrine, pseudoephedrine,
or phenylpropanolamine (including
drug products containing these
chemicals) and uses or attempts to use
the Postal Service or any private or
commercial carrier shall, on a monthly
basis, submit a report of each
transaction conducted during the
previous month to DEA. Data contained
in the report includes, but is not limited
to: Name of purchaser; quantity and
form of ephedrine, pseudoephedrine, or
phenylpropanolamine purchased; and
the address to which such ephedrine,
pseudoephedrine, or
phenylpropanolamine was sent. DEA
has specified further information
regarding mail order reports by
regulation (21 CFR 1310.05).

CMEA requires that effective April 8,
2006, the mail order seller confirm the
identity of the purchaser prior to
shipping the product. CMEA requires
DEA to establish procedures for this
identity verification by regulation. To
parallel the identification requirements
for regulated sellers, and to provide
reasonable assurance that the person
purchasing the product is who they
claim to be, DEA is requiring that mail
order sellers verify the identity of the
purchaser by obtaining a copy of an
identification card that includes a
photograph and is issued by a State or
the Federal government or a document
considered acceptable under 8 CFR
274a.2(b)(1)(v)(A) and (B). Such a copy
may be obtained through use of the
Postal Service, facsimile transmission of
a photocopy, or the scanning and
transmission of the identification card,
among other examples. The mail order
seller must determine that the name and
address on the identification card
correspond to the name and address
provided to the mail order seller as part
of the sales transaction. If the
information cannot be confirmed, the
seller may not ship the items.

Selling at retail. CMEA requires that
on and after September 30, 2006, a
regulated seller must not sell scheduled
listed chemical products unless it has
self-certified to DEA, through DEA’s
Web site. The self-certification requires
the regulated seller to confirm the
following:

¢ Its employees who will be engaged
in the sale of scheduled listed chemical
products have undergone training
regarding provisions of CMEA.

¢ Records of the training are
maintained.

¢ Sales to individuals do not exceed
3.6 grams of ephedrine,
pseudoephedrine, or
phenylpropanolamine per day. (Mobile
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retail vendors must also confirm that
sales to an individual in a 30-day period
do not exceed 7.5 grams.)

¢ Nonliquid forms are packaged as
required.

e Scheduled listed chemical products
are stored behind the counter or in a
locked cabinet.

e A written or electronic logbook
containing the required information on
sales of these products is properly
maintained.

¢ The logbook information will be
disclosed only to Federal, State, or local
law enforcement and only to ensure
compliance with Title 21 of the United
States Code or to facilitate a product
recall.

The seller must train its employees and
self-certify before either the seller or
individual employees may sell
scheduled listed chemical products. The
self-certification is subject to the
provisions of 18 U.S.C. 1001. A
regulated seller who knowingly or
willfully self-certifies to facts that are
not true is subject to fines and
imprisonment.

Training. DEA has developed training
that it has made available on its Web
site (http://
www.deadiversion.usdoj.gov).
Employers must use the content of this
training in the training of their
employees who sell scheduled listed
chemical products. An employer may
include additional content to DEA’s, but
DEA’s content must be included in the
training. For example, a regulated seller
may elect to incorporate DEA’s content
into initial training for new employees.

Training records. On and after
September 30, 2006, each employee of
a regulated seller who is responsible for
delivering scheduled listed chemical
products to purchasers or who deals
directly with purchasers by obtaining
payment for the scheduled listed
chemical products must undergo
training and must sign an
acknowledgement of training received
prior to selling scheduled listed
chemical products. This record must be
kept in the employee’s personnel file.

Self-certification. On and after
September 30, 2006, the regulated seller
must self-certify to DEA as described
above. DEA has established a Web page
that will allow regulated sellers to
complete the self-certification on-line
and submit it to DEA electronically. A
self-certification certificate will be
generated by DEA upon receipt of the
application. The regulated seller will
print this self-certification certificate, or
if the regulated seller is unable to print
it, DEA will print and mail the
certificate to the self-certifier. The

regulated sellers will be classified into
three categories: Chain stores that are
currently controlled substance
registrants, chain stores that are not
registrants, and individual outlets.
Chain stores wishing to file self-
certifications for more than 10 locations
will have to print or copy the form
electronically and submit the
information to DEA by mail. DEA will
work with these persons to facilitate this
process. Persons interested in this self-
certification option should contact DEA
for assistance. For current DEA
registrants, the system will pre-populate
the form with basic information.

Because CMEA specifically states that
a separate self-certification is required
for each separate location at which
scheduled listed chemical products are
sold, mobile retail vendors must self-
certify for each location at which sales
transactions occur. This self-
certification for locations is required
even if the same person or persons sell
at each of the different locations.

DEA requests comments on who
should be authorized to sign the self-
certification for the regulated seller. The
person should be in a position to know
that all employees who require training
have been trained and that the retail
outlet is complying with all other
requirements and should be authorized
to sign documents for the regulated
seller.

Time for self-certification. CMEA
requires that regulated sellers self-
certify by September 30, 2006. Although
CMEA appears to link self-certification
to training of each individual who will
deliver the products to customers, the
high rate of employee turnover in the
retail sector could require frequent
submissions of self-certifications if the
regulated seller needed to recertify each
time a new employee is trained. DEA,
therefore, will require regulated sellers
to self-certify by September 30, 2006.
When regulated sellers file the initial
self-certification, DEA will assign them
to groups. Each group will have an
expiration date that will be the last day
of a month from 12 to 23 months after
the initial filing. After the second self-
certification, regulated sellers will be
required to self-certify annually. It is the
responsibility of the regulated seller to
ensure that all employees have been
trained prior to self-certifying each time.
It is also the responsibility of the
regulated seller to ensure that they self-
certify before the self-certification
lapses. DEA requests comments on
annual self-certifications versus
certifications whenever new employees
are trained or quarterly self-certification.

Fee for self-certification. In a separate
Notice of Proposed Rulemaking, DEA is

proposing that regulated sellers who are
not DEA registrants pay a fee for self-
certification. While DEA is not making
this fee effective with this Interim Rule,
DEA is providing background
discussion and rationale for this
decision here so that all persons will be
aware of this issue.

Section 886a of the CSA defines the
Diversion Control Program as “the
controlled substance and chemical
diversion control activities of the Drug
Enforcement Administration,” which
are further defined as the “activities
related to the registration and control of
the manufacture, distribution and
dispensing, importation and exportation
of controlled substances and listed
chemicals.” The CSA also states that
reimbursements from the Diversion
Control Fee Account “* * * shall be
made without distinguishing between
expenses related to controlled
substances activities and expenses
related to chemical activities.” [Pub. L.
108—447 Consolidated Appropriations
Act of 2005].

In addition, Section 111(b)(3) of the
Departments of Commerce, Justice, and
State, the Judiciary, and Related
Agencies Appropriations Act of 1993
(Pub. L. 102-395), codified at 21 U.S.C.
886a(3), requires that ““fees charged by
the Drug Enforcement Administration
under its diversion control program
shall be set at a level that ensures the
recovery of the full costs of operating
the various aspects of that program.”

CMEA implements new requirements
governing the sale of scheduled listed
chemical products, defined as
nonprescription drug products
containing ephedrine, pseudoephedrine,
or phenylpropanolamine. CMEA
requires self-certification for all
regulated sellers of scheduled listed
chemical products. CMEA also exempts
retail distributors from registration
requirements under the CSA; however,
in practice, retail distributors have not
previously registered with DEA because
they limited their sales to below
threshold quantities and to products
sold in blister packs.

DEA considers the self-certification
requirements of the CMEA to fall within
the legal definition of control as
governed by Section 886a of the CSA
(see above). Accordingly, these activities
fall under the general operation of the
Diversion Control Program and are
subject to the requirements of the
Appropriations Act of 1993 that
mandates that fees charged shall be set
at a level that ensures the recovery of
the full costs of operating the various
aspects of the Diversion Control
Program. The self-certification
requirements of CMEA fall under these
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“various aspects.” Therefore, in its
Notice of Proposed Rulemaking, DEA
will propose to charge a fee for each
self-certification to comply with these
statutory requirements.

DEA 1is proposing, in its separate
Notice of Proposed Rulemaking, that the
fee for self-certification will cover all
associated costs, including the initial
one-time costs of setting up the self-
certification program, Web site, and
programmatic infrastructure, as well as
ongoing costs associated with the
provision of self-certifications, call
center support, maintenance of the self-
certification system, printing costs for
certificates that regulated sellers cannot
print, financial management, and other
related costs. DEA must establish a
program to train its employees to
provide information regarding, and
accept, self-certifications and must
establish the infrastructure necessary for
the program. Required systems include

creation of history, renewal cycles,
investigative tools, business validation
rules, and development and
maintenance of the self-certification
Web site.

In its Notice of Proposed Rulemaking,
DEA is proposing that when regulated
sellers submit a self-certification online
via the DEA self-certification Web site
that they pay a fee by credit card at the
time of self-certification. DEA calculated
this fee based on estimated set-up costs
in Fiscal Year 2006 ($117,198) and
Fiscal Year 2007 operating costs
($1,624,443) totaling $1,741,641, as
shown below in Table 3. The initial
systems development and set-up costs
will not be repeated in subsequent
years. The operational and maintenance
costs for Fiscal Year 2008 are estimated
to be $1,099,782. Total annual costs
associated with operating the self-
certification process include staff costs,
operational and administrative costs,

Web hosting, monitoring and
maintenance costs (including hardware
and software maintenance), and annual
inflation adjustments. Therefore, DEA
will propose in its separate Notice of
Proposed Rulemaking, that the 89,000
persons DEA estimates will self-certify
with the Administration would pay a
self-certification fee of $32 for the Fiscal
Year 2006 through Fiscal Year 2008
period.

To calculate the fee, DEA divided the
total costs for Fiscal Years 2006 through
2008 by the anticipated population of
affected regulated sellers of 89,000. DEA
estimates 89,000 current retail vendors
of scheduled listed chemical products.
All costs are shown in the table below
for Fiscal Years 2006 through 2008. The
self-certification costs reflect the cost
per each self-certification per each
facility as required by CMEA.

TABLE 3.—SELF-CERTIFICATION COSTS AND FEE CALCULATION

Project detail 2006 2007 2008 Total cost

L= o a1 o LSSV UURTURURORIN $3,029 $36,343 $37,002 $76,373
Design, Development, Deployment2 43,512 703,863 71,662 819,037
Call center, Finance, Mail room, Printing 3 .........cccccooiiiiiiinnie e 59,253 711,034 723,916 1,494,203
MaINTENANCE % ...ttt ettt e et e b e e sraeeteesnseeareesnneas 11,405 173,203 176,341 360,949
[ o] = T o= 0 g 1= o1 £ SUREP ISRR 90,861 90,861

e - | USSP UPUSUURRPPNE 117,198 1,624,443 1,099,782 2,841,423
0T 101 =1 T o SRS PR 89,000 89,000 | .eevreeeriiiiiinnee
CoSt PEr CIIfICAtION .....ccuiriiciiiiiccre et seenne | eesreseesreseennens | eoreseenneseennenes | seseeeresenneneenas 31.92

1Planning is the costs to the government to plan the development, design, and implementation of the self-certification online system. This item
is the costs of three percent of the time used by five government employees to supervise and manage software development.

2Design, development and deployment of the online self-certification system represents the cost to pay contract programmers, web designers,
system administrators and database administrators to design, develop, and deploy the new application. These costs include testing and quality
assurance of the new software and establishment of new security controls. The self-certification system will be designed with business validation
rules and provide investigative tools to ensure compliance with the new legislation.

3 Call Center, finance, mail room and printing represent the following costs.

e DEA currently operates a registration Call Center. Based on current Call Center customer service representative costs, this item includes the
cost of the additional time required to respond to inquiries regarding the CMEA self-certification program. DEA provides call center assistance to
approximately 400,000 persons annually. DEA estimates that CMEA will increase that population by 89,000 persons, a 23% increase.

e DEA currently operates a registration Finance Center. Based on current Finance Center employee costs, this item includes the cost of the
additional time required to process fees collected from CMEA self-certifications.

e DEA currently operates a registration Mail Room. Based on current Mail Room clerical costs, this item includes cost of employee time for
handling and mailing out of CMEA self-certification certificates if the self-certifier is unable to print the certificate.

o DEA currently operates a Printing and Mailing Facility. Based on current Printing Costs, this item includes paper, toner, envelope, and post-
age costs to mail out the CMEA self-certification certificates.

4Maintenance. This item includes all employee salaries, hardware maintenance, and software license costs associated with the daily operation

of the self-certification system.

5Enhancements. This item is the enhancement of the system to add the ability to maintain a history of changes to records and to allow for

yearly renewal of records.
*2006 is for 1 month of operations.

To minimize administrative and
collection burdens, it is DEA’s policy to
round to the nearest dollar when
calculating fees. The annual self-
certification fee will be clearly defined
on the self-certification Web site.
However, in setting this fee DEA notes
that it is based on assumptions about
the total number of regulated sellers
who will be required to self-certify.
Should the total number of regulated

sellers be significantly more or less than
89,000, DEA may adjust the self-
certification fee as appropriate through
future rulemakings. In any case, DEA
will not exceed its operating budget as
authorized by Congress.

In implementing this fee, DEA also
notes that many of the affected regulated
sellers are already registered with DEA
to dispense controlled substances and
therefore already pay a registration/
reregistration fee to DEA. While these

existing registrants are required by the

CMEA to self-certify with DEA if selling
scheduled listed chemical products, in
its Notice of Proposed Rulemaking, DEA
is proposing that the self-certification
fee be waived upon submission of an
active DEA registration number.

Other DEA activities associated with
self-certification and compliance with
CMEA include enforcement and judicial
proceedings. CMEA gives DEA the
authority to prohibit a regulated seller
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from selling scheduled listed chemical
products for certain violations of CMEA.
If DEA issues an order to a regulated
seller prohibiting that regulated seller
from selling scheduled listed chemical
products, the regulated seller is entitled
to an administrative hearing if the seller
files a timely request for a hearing. The
costs of these enforcement activities and
the subsequent proceedings must be
supported through fees pursuant to the
above described statutory requirements.
DEA notes that these costs are not
recovered in these fee calculations as
DEA is uncertain of their utilization.
However, once DEA is able to determine
the frequency of use of these tools, and
their associated costs, these costs will be
recovered through fees associated with
self-certification as established in future
rulemakings.

Relationship to State Laws

Many States have enacted laws and/
or regulations that impose conditions on
the sale of scheduled listed chemical
products.

¢ Eight states have enacted and six
others have proposed legislation that
makes these products Schedule V
controlled substances. Among other
requirements, Schedule V substances
may be sold only by a pharmacist to
individuals who are at least 18. A
logbook of the sales must be maintained.

¢ Sixteen states have passed laws
limiting sales to a pharmacist or
pharmacy technicians or requiring that
the products be stored behind the
counter.

e Twenty-seven states require a photo
ID for such purchases.

e Twenty-six states require a signed
logbook.

e Twenty-seven states impose single
transaction limits.

¢ Nineteen states have monthly or
weekly limits.

e Twenty-seven states have
exemptions for prescription drugs and
various forms of over-the-counter (OTC)
drugs (liquids, pediatric forms, etc.).

¢ One state requires a prescription to
purchase these products.

As the list indicates, the State laws
vary considerably. Some parts of a State
law may be less stringent than the
CMEA requirements; other parts may be
more stringent. CMEA does not preempt
those requirements under State laws/
regulations that are more stringent than
the CMEA requirements. Simply put, all
persons subject to CMEA must comply
with the CMEA and the laws in the
State(s) in which they sell scheduled
listed chemical products at retail. Where
the CMEA is less stringent than a State
law (e.g., the State limits sales to
licensed pharmacists or pharmacy

technicians where CMEA does not), the
State requirements continue to be in
force. If there are State requirements
that are less stringent than the CMEA
provisions (e.g., higher daily limits,
exemptions of some products), CMEA
supersedes the provisions. DEA
emphasizes that if State requirements
for records cover the information CMEA
mandates, the record created to meet the
State law is sufficient to meet DEA’s
regulation.

Regarding quantity sold, units may be
specified in terms of the weight of the
product or in terms of the number of
packages sold. Logbook systems that
display the quantity of the product sold
by UPC code are sufficient to meet
DEA’s requirements. These options do
not exclude other methods of displaying
the quantity sold.

DEA is accepting public comment on
the interaction between state and federal
logbook requirements. In addition, DEA
is accepting public comment on the
broader interplay and potential overlap
between state regulations and CMEA
requirements, and whether compliance
with state regulations, if comparable to
or more stringent than an associated
CMEA requirement, should constitute
compliance with such Federal
requirement.

Discussion of the Rule

To make the rule easier to follow for
regulated sellers and mail order/Internet
sellers, DEA is creating a new part 1314
that will include all requirements
related to the sale of scheduled listed
chemical products to end users.
Regulations for the retail sale of these
products that currently exist in part
1310 will either be moved, if still
applicable, or removed. The new
statutory definitions of “scheduled
listed chemical product,” “regulated
seller,” ““mobile retail vendor,” and “‘at
retail”” are being added to part 1300
(Definitions). The definition of “retail
distributor” is also being revised. Most
of the new provisions in this Interim
Final Rule are drawn from section 711
of the USA PATRIOT Improvement and
Reauthorization Act of 2005.

Part 1314 is divided into four
subparts. Subpart A contains
requirements that apply to any retail
sale. Subpart B applies to sales by
regulated sellers (i.e., sales for personal
use, both in number of sales and volume
of sales, either directly to walk-in
customers or in face-to-face
transactions, by stores or mobile retail
vendors). Subpart C applies to retail
sales that are shipped by mail or
common or private carriers, regardless
of how those sales are ordered. Subpart
D contains the procedural requirements

for issuing and responding to an order
to show cause why the regulated seller
or distributor should not be prohibited
from selling scheduled listed chemical
products.

Sections 1314.01 and 1314.02 simply
state the scope and applicability of the
part. Section 1314.03 defines “mail
order sales” using the language from
§1310.03(c) and further clarifies that
mail order includes any retail sale for
personal use where the product is
shipped by U.S. mail or by private or
common carriers whether the order is
received by mail, phone, fax, the
Internet, or any method other than a
face-to-face transaction.

Section 1314.05 incorporates the
statutory requirement for blister packs
for nonliquids unless such packaging is
not technically feasible.

Section 1314.10 states the regulations
do not preempt State laws unless there
is a positive conflict between the laws
and the regulations such that the two
cannot consistently stand together. This
language is drawn from 21 U.S.C. 903.

Section 1314.15 copies the
requirements for reporting losses,
including thefts, that currently exist in
§1310.06. DEA emphasizes that thefts
must be reported as well as unusual or
excessive losses or disappearances.

In subpart B, § 1314.20 includes the
statutory requirements limiting sales,
the daily limit of 3.6 grams and the 30-
day mobile retail vendor limit of 7.5
grams. The 30-day limit of 9 grams
applies to purchasers who are not
addressed by this regulation. As noted
previously, this provision is not
included in this rule, but will be
addressed in other rulemakings DEA is
promulgating to implement the various
provisions of the Combat
Methamphetamine Epidemic Act of
2005.

Section 1314.25 incorporates CMEA’s
provisions for storing the products
behind the counter or in a locked
cabinet. Mobile retail vendors are
required to store the product in a locked
cabinet.

Section 1314.30 covers recordkeeping
(logbook) requirements from CMEA as
well as requirements currently in
§1310.04. In addition to CMEA’s
requirements, DEA has copied the
existing requirements from part 1310
relative to where the records must be
kept (at the place of business or at a
central location if DEA has been
notified). DEA is including in this
section language stating that if a
regulated seller is already maintaining
records of these sales under State law,
those records may be used to meet this
requirement if they include the
information specified in CMEA.
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The part 1310 requirements
incorporated into the amended
regulations do not include the provision
that a regulated seller with multiple
locations must have a system to detect
a person purchasing from multiple
locations owned or operated by the
regulated seller. CMEA in section 711(f)
provides for a civil penalty for a person
who sells at retail a scheduled listed
chemical product in violation of the
daily 3.6 gram sales limit, “knowing at
the time of the transaction involved
(independent of consulting the logbook
* * *) that the transaction is a
violation.” While the availability of civil
penalties is not necessarily co-extensive
with the chemical control requirements
of the new law, DEA is not mandating,
by this rule, that regulated sellers, other
than mail order and mobile retail
vendors, track multiple sales to
individuals on a single day within the
same retail outlet or across outlets of the
same company. CMEA explicitly
requires mail order outlets and mobile
retail vendors to limit sales to an
individual to 7.5 grams in a 30-day
period; it imposes no similar
requirement on other retail sellers to
limit 30-day sales to individuals. The
30-day limit of 9 grams is imposed on
the purchaser, not the seller.

Section 1314.35 incorporates the
statutory requirements for training of
sales personnel. DEA has developed
training material, which it has made
available on its Web site (http://
www.deadiversion.usdoj.gov).

Section 1314.40 covers CMEA’s
requirements on self-certification. As
discussed above, DEA is setting an
annual period for renewal of the
certification.

DEA has developed a web site that
will allow many regulated sellers to
complete and submit the self-
certification form on line and print out
a self-certification certificate for their
records. The information required will
include the name and address of the
location and a point of contact. The
regulated sellers will be classified into
three categories: Chain stores that are
currently controlled substance
registrants, chain stores that are not
registrants, and individual outlets.
Chain stores wishing to file self-
certifications for more than 10 locations
will have to print or copy the form
electronically and submit the
information to DEA by mail. DEA will
work with these persons to facilitate this
process. Persons interested in this self-
certification option should contact DEA
for assistance. For current DEA
registrants, the system will pre-populate
the form with basic information.

Section 1314.45 incorporates the
privacy protection provisions of CMEA.
These provisions define who may access
the sales records and the use to which
the data may be put. They also provide
a good faith protection to regulated
sellers that release the data to law
enforcement authorities.

Section 1314.50 includes CMEA’s
provision that states that a seller may
take reasonable measures to guard
against employing people who may
present a risk of diversion. The
measures may include asking about
convictions of any crimes involving
controlled substances or scheduled
listed chemical products.

In subpart C, § 1314.100 incorporates
the daily and 30-day sales limits for
mail order sales. Section 1314.105
provides the above described
requirements for verifying identity of
the purchaser prior to shipment of the
product. Section 1314.110 covers
reports on mail order sales and is copied
from § 1310.06. Finally, § 1314.115
copies language from § 1310.05(f) on
distributions not subject to reporting
(sample packages, sales to long-term
care facilities, prescription drugs).

CMEA added to 21 U.S.C. 842 a
provision that authorizes DEA to
prohibit a regulated seller or a mail
order seller from selling scheduled
listed chemical products if the seller is
found to be knowingly or recklessly in
violation of the provisions controlling
retail sales. To take this step, DEA must
issue an order to show cause, as it does
to suspend or revoke registrations. DEA
is including in subpart D in §§1314.150
and 1314.155 provisions on the process
of issuing and responding to an order to
show cause. These sections are taken
from part 1309 and are the same as DEA
uses to issue and reach a conclusion on
orders to show cause under other DEA
programs. If DEA issues an order to
show cause, the regulated seller or mail
order distributor must respond to the
order to show cause within 30 days of
service of the order to show cause. The
regulated seller or mail order seller may
request a hearing. The seller may
continue to sell scheduled listed
chemical products until DEA issues a
final order. If DEA finds that a regulated
seller or mail order distributor poses an
imminent danger to public health or
safety, DEA may suspend the seller’s
right to sell scheduled listed chemical
products pending a final decision on the
order to show cause.

Other Changes

As noted above, CMEA’s new
definitions will be added to § 1300.02.
In addition, the definition of “regulated

transaction” is revised as mandated by
section 712 of CMEA.

In § 1309.71, paragraph (a)(2), which
requires certain ephedrine products to
be stored behind the counter, is being
removed because the new CMEA
requirements supersede it. CMEA
imposes the same restrictions on all
scheduled listed chemical products
unless they are stored in a locked
cabinet in areas where the public has
access.

In § 1310.04, paragraph (f)(1)(ii) is
revised to indicate that the thresholds
presented in the previous paragraph and
in paragraph (g) for ephedrine,
pseudoephedrine, and
phenylpropanolamine apply only to
non-retail distribution, import, and
export and references part 1314 for
retail sales. The table of thresholds for
retail distribution has been removed.

In § 1310.05, paragraph (f)(2) is
revised to remove retail sales of
scheduled listed chemical products.

Sections 1310.14 and 1310.15 are
being removed because the CSA no
longer treats certain ephedrine products
differently from other scheduled listed
chemical products. These sections are
being replaced by new § 1310.16, which
states that a manufacturer may apply to
have a scheduled listed chemical
product exempted from the
requirements if DEA determines that the
product cannot be used in the illicit
manufacture of methamphetamine. DEA
is adopting the application process that
currently applies to ephedrine products
that include other medically significant
ingredients (§ 1310.14).

Regulatory Certifications

Administrative Procedure Act (5 U.S.C.
553)

The Administrative Procedure Act
(APA) generally requires that agencies,
prior to issuing a new rule, publish a
Notice of Proposed Rulemaking in the
Federal Register. The APA also
provides, however, that agencies may be
excepted from this requirement when
“the agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefore in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.” 5 U.S.C. 553(b)(B).

With publication of this interim rule,
DEA is invoking this “good cause”
exception to the APA’s notice
requirement based on the combination
of several extraordinary factors. CMEA
requires that on and after September 30,
2006, regulated sellers selling scheduled
listed chemical products at retail shall
self-certify with DEA in order to
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continue to sell these products. CMEA
imposes sales limits, purchase limits,
product placement requirements, mail
order customer identification
requirements, and other requirements,
some of which must be specified by
regulation, all with an effective date of
September 30, 2006. Based on the
effective date of this law, it is
impracticable for DEA to comply with
the APA’s notice and comment
requirements due to the limited time
involved. Were DEA not to publish this
Interim Rule with Request for Comment,
regulated sellers selling scheduled listed
chemical products at retail would not be
able to self-certify by the date specified
in the law. Were this not to occur, these
regulated sellers would be forced to stop
selling scheduled listed chemical
products, or violate the law by doing so.
Mail order distributors would also have
difficulty, as DEA is required by
regulation to establish procedures for
these persons to identify their customers
prior to shipping product. Without these
regulations, mail order distributors
would not be able to sell scheduled
listed chemical products. Therefore,
DEA also finds that it is contrary to the
public interest not to issue these
regulations as an Interim Rule, thereby
allowing regulated sellers and mail
order distributors to fully comply with
the requirements of CMEA. While the
CMEA was signed into law in March of
2006, most of the law must be in effect
by September 30, 2006. The broad scope
of the new law, as well as the expedited
effective dates, is a clear reflection of
Congress’s concern about the nation’s
growing methamphetamine epidemic
and its desire to act quickly to prevent
further illicit use of these chemicals.

In light of these factors, DEA finds
that “good cause” exists to issue this
interim rule without engaging in
traditional notice and comment
rulemaking. In so doing, DEA recognizes
that exceptions to the APA’s notice and
comment procedures are to be
“narrowly construed and only
reluctantly countenanced.” Am. Fed’n
of Gov’t Employees v. Block, 655 F2d
1153, 1156 (D.C.Cir. 1981) (quoting New
Jersey Dep’t of Envtl. Prot. v. EPA, 626
F.2d 1038, 1045 (D.C.Cir. 1980)). Based
on the totality of the circumstances
associated with the CMEA, however,
DEA finds that invocation of the “good
cause” exception is justified.

As noted throughout this document,
DEA is seeking comments on details of
implementation, particularly related to
self-certification, where it has
discretion.

Under section 553(d) of the APA, DEA
must generally provide a 30-day delayed
effective date for final rules. DEA may

dispense with the 30-day delayed
effective date requirement “‘for good
cause found and published with the
rule.” Since it would be unnecessary to
provide a delayed effective date for a
change to the law that has already taken
effect DEA has dispensed with the 30-
day delayed effective date requirement.
The sales limits and blister pack
provisions became effective on April 8,
2006. The requirements for logbooks,
training, and self-certification become
effective September 30, 2006.

Regulatory Flexibility Act

The Deputy Administrator hereby
certifies that this rulemaking has been
drafted in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)). The Regulatory Flexibility Act
(RFA) applies to rules that are subject to
notice and comment. Because this rule
is simply codifying statutory provisions,
DEA has determined, as explained
above, that public notice and comment
are not necessary. Consequently, the
RFA does not apply. Where DEA has
discretion in the way in which
provisions of CMEA are implemented,
however, DEA is seeking public
comment and has sought, through the
development of training materials and
Web sites for self-certification, to reduce
the cost to small entities.

Although the RFA does not apply to
this final rule, DEA has reviewed the
potential impacts. The rule will affect a
substantial number of small entities, but
DEA does not believe that it will have
a significant economic impact on small
entities. As shown in the next section,
OTC medications as a whole represent
less than two percent of sales except for
drug stores and mail order houses. Even
the highest estimate of the value of
scheduled listed chemical products
represents less than 10 percent of the
OTC market. Consequently, the loss of
sales, if that occurs, will reduce sales at
most by a fraction of one percent, not a
significant economic impact. DEA
expects that regulated sellers will
decide whether their sale of the
products is great enough to justify the
cost of compliance or whether they can
retain sufficient sales revenues by
shifting to non-regulated substitutes.
The smallest stores, which DEA expects
to be convenience stores, may limit their
sales of the products to individual
transactions involving packages
containing not more than 60 milligrams
of pseudoephedrine, which would allow
them to avoid the recordkeeping
requirements. In this case, their total
cost of compliance could be about $50
for training and self-certification. DEA is
specifically seeking public comments
regarding the cost of this regulation to

small entities, using a pre-statutory
baseline of comparison (i.e., the state of
the market prior to the Combat
Methamphetamine Epidemic Act of
2005).

Although not directly the subject of
this rule, manufacturers and distributors
will be affected by a reduction in sales
of these products. The manufacturers of
scheduled listed chemical products are
also the manufacturers of the substitutes
being marketed and the distributors
handle both product lines; DEA has not
been able to identify any manufacturer
of these products that does not also
market substitute products. DEA expects
that the primary impact will be limited
to reduction in sales that occurs because
diversion is curbed. If the sales
restrictions and quotas reduce the
United States’ demand for these
chemical products, the world
production of the chemicals is likely to
drop, which will make less available to
be diverted to superlabs operated by
drug cartels. DEA seeks comments on
impacts on manufacturers and
distributors.

Executive Order 12866

The Deputy Administrator further
certifies that this rulemaking has been
drafted in accordance with the
principles in Executive Order 12866
§ 1(b). It has been determined that this
is “‘a significant regulatory action.”
Therefore, this action has been reviewed
by the Office of Management and
Budget. As discussed above, this action
is codifying statutory provisions and
involves no agency discretion. However,
DEA has reviewed the potential benefits
and costs following OMB Circular A—4.

The CMEA requirements impose the
following costs on regulated sellers:

¢ Training of employees who sell
scheduled listed chemical product sales
(0.5 hours).

e Time to file the self-certification
(0.5 hours).

¢ Costs for logbooks ($47.55) or
creating an electronic record system.

¢ Additional time per sale to verify
purchaser IDs and enter information
into the logbook (1 to 2 minutes).

e Storage space behind the counter or
in locked cabinets ($200-$600).

DEA is seeking comments regarding
all of the above assumptions and
estimates.

The requirements may also affect the
sales at regulated sellers. If a seller
decides to avoid the requirements by
eliminating the product line or selling
only the available substitutes, some
customers may seek the products from
sellers that continue to carry them.
Regulated sellers, manufacturers, and
distributors will also see some reduction
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in sales as a result of diversion from
regulated sellers becoming more
difficult.

Although DEA has estimated the unit
cost of training, certification, logbooks,
logbook entries, and storage space, DEA
cannot estimate the total cost of the rule
because the following critical items are
unknown:

e The value of the existing market in
these products and the number of
transactions that this market represents.

e The number of stores that currently
sell these products.

e The number and type of stores that
will continue to sell the products, the
number that will elect to sell only the
substitutes, and the number that will
limit sales of the products to individual
transactions involving not more than
one 60-milligram or two 30-milligram
pseudoephedrine dosage units, which
would not require recordkeeping, the
most expensive part of compliance.

e The number of customers who will
seek out these products rather than

purchase substitutes available on open
shelves.

e The number of stores that will elect
to use bound logbooks versus using
electronic systems.

e The number of existing electronic
signature capture systems that are
capable of accepting or linking to name
and address records.

o The percentage of existing sales
(and theft of the product) that is being
diverted to illicit use.

DEA is seeking comments and data from
the industry that would help address
these items and provide an estimate of
the impact. DEA recognizes that the
answers to some of these issues will
evolve over time as regulated sellers and
manufacturers adjust to consumer
choices. For example, regulated sellers
may see little impact beyond the initial
costs of training and self-certification if
most consumers elect to purchase the
substitute products that are already
available under the same brand names

as scheduled listed chemical products,
either because the consumers are
unaware of the product change, because
the substitutes meet the consumers’
needs, or because they are unwilling to
spend extra time to buy scheduled listed
chemical products.

Regulated Sellers. The 2002 Economic
Census data on product line sales
indicate that about 92,000 retailers sell
OTC medications. These include
pharmacies, grocery stores, discount
stores, warehouse clubs and superstores,
convenience stores, variety stores, and
mail order stores. In addition, up to
40,000 gas stations with convenience
stores may sell OTC drug products. The
number of retailers in each sector, the
number with pharmacies, the number
that sell nonprescription OTC drugs,
and the percentage of their sales
represented by OTC drugs are shown in
Table 4 below. DEA solicits comments
on the number of these entities that sell
these products.

TABLE 4.—SECTORS SELLING SCHEDULED LISTED CHEMICAL PRODUCTS

Percent OTC as

NAICS nIr?wtg(Ier Nﬁg}ggcw Number w OTC without percent of

p Y pharmacy | total sales*

44511 GrOCEIY STOMES ..ccuveiiuiieiiirieeiee ettt ettt 66,150 19,721 26,029 70.2 1.30

44611 Pharmacy and drug stores ........ 40,234 39,121 36,493 2.8 5.70

452112 Discount department stores ........ 5,650 4,887 2,079 13.5 1.80

45291 Warehouse clubs and SUPErstores ..........ccococeeeieeeenieenennnes 2,912 2,553 2,758 12.3 1.20
SUDLOTAL .. 114,946 66,282 67,359

44512 CONVENIENCE SEOIES ...ccuveiruiieiieiiieeitie e siee st 29,212 370 12,399 98.7 1.60

44711 Gas stations with convenience stores ...........cccceeciiniiineens 93,691 0 **40,068 100 **1.10

45299 All other general merchandise stores ™™ ........cccccoceeviieerninnes 28,456 577 11,840 98 1.20

4541 Electronic shopping and mail order houses ............cccocceeeene 15,910 453 250 97.2 13
TOAl e 167,269 1,400 24,489-64,557

*For those firms that handle the product line.

**Drugs, health aids, beauty aids including cosmetics.

***Includes variety stores.

Even if all gas stations with
convenience stores sold OTC drugs,
there would be fewer of these
establishments than exist in the main
sectors selling OTC drugs. Most gas
stations and convenience stores do not
have pharmacies; OTC products
represent a very small percentage of
sales for them.

DEA cannot determine what
percentage of those selling OTC drugs
sell scheduled listed chemical products,
although it is likely that outlets that
have pharmacies sell these products.
Because 16 States representing 27
percent of the U.S. population already
limit sales of these products to
pharmacies, DEA estimates that the
number of potentially regulated entities

is between 89,000 and 118,000.1 This
estimate does not specifically include
mobile retail vendors, but DEA does not
believe that they constitute a large
segment of retail sellers. The actual
number could be lower; many of the
stores, particularly convenience stores,
do not carry a full range of OTC drug
products, and some may not sell this
category of drugs. DEA seeks comment
on this issue. Conversely, large mail
order distributors may handle large
quantities of scheduled listed chemical
products. DEA also seeks comment on

1The 27 percent is a conservation estimate; the
16 states represents 28 percent of the convenience
stores in the country and 35 percent of the gas
stations with convenience stores.

the number, size, and sales of mail order
entities.

Substitutes. As discussed above,
many States have imposed sales
restrictions on scheduled listed
chemical products prior to CMEA. In
reaction to those restrictions and to
concern about diversion of their
products, manufacturers have
reformulated many product lines to
alternative decongestants that cannot be
used to make methamphetamine. These
substitutes are being sold under the
same product names and in boxes that
look the same as those used for
scheduled listed chemical products.
One major manufacturer expected to
have converted half of its decongestant
product line to substitutes by January
2006. Two of the largest drug store
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chains do not list scheduled listed
chemical products on their online
stores, but offer more than 60 cold
medications containing other
ingredients.

At present, there is little information
on how consumers will react to sales
restrictions. On April 7, 2004,
Oklahoma made pseudoephedrine
products Schedule V controlled
substances, but exempted gel caps and
liquids. According to IRI InfoScan, in
the 52 weeks after implementation, sales
of all pseudoephedrine products fell
16.2 percent and sales of the substitutes
rose by 24 percent. Sales of exempted
gel caps rose 109.3 percent and liquids
14.5 percent, but tablets fell 35.5
percent. Overall, sales in the cold and
allergy group in Oklahoma fell 3.9
percent. Illinois, which imposed less
stringent rules, saw little change in
purchases, according to IRI InfoScan.
The Slone Epidemiology Center at
Boston University took a broader look at
drug purchases in 2004 and found that
between 2003 and 2004, the number of
adults reporting use of pseudoephedrine
fell from 7 percent to 4.8 percent. This
decline occurred prior to State
restrictions and to the availability of
many substitute products, but after
limits on purchases were set by Federal
law and by many large chain stores.

If national patterns reflect Oklahoma’s
experience, a 3.9 percent drop in cold/
allergy medicine sales would imply a
$117,000,000 loss in sales. However, if
they reflect national trends reported by
the Slone Epidemiology Center, a 2.2
percent drop in cold/allergy medicine
sales would imply a $33,000,000 loss in
sales. Since market effects will occur
within the context of increased
marketing and distribution of
substitutes, the direct effects on
revenues could be lower than either
estimate.

It is not clear how consumers and
retailers will react to a nationwide limit
on all scheduled listed chemical
product sales because the availability of
substitute products may increase. If
consumers continue to ask for
scheduled listed chemical products,
retailers will incur costs to store them
behind the counter or in locked cabinets
and to record every transaction. The
purchaser will take extra time and
possibly delay other customers who
have to wait while the transaction is
completed. DEA notes that in stores
with pharmacies, the recordkeeping
requirements established by this rule
may direct a higher proportion of
transactions to the pharmacy versus the
standard checkout line. DEA is seeking
public comment on the effect of these
recordkeeping and product placement

requirements on pharmacy wait times
and any staffing costs these
requirements generate. Alternatively, if
few consumers seek the products, many
retailers may decide not to carry them.
This decision would eliminate their
costs, but could impose a cost on the
consumer who has to go to multiple
stores or travel greater distances to find
the product. Regulated sellers who
continue to sell the products will have
to decide how to log the sales, which
will impose costs. DEA is seeking
comment on the cost of logging sales,
whether this log be paper or electronic.
Part of each seller’s calculation will be
whether the value of the sales is
sufficient to offset the costs. As
discussed above, OTC medications as a
whole represent between one and two
percent of the sales of sellers except for
pharmacies and mail order sellers;
scheduled listed chemical products
probably represent less than 10 percent
of those sales. For many smaller stores
a small decline in sales, if that occurs,
may be less costly than compliance.
DEA has estimated that small
convenience stores sell between $20 and
$40 a month of these products for
legitimate purposes (69 FR 8691,
February 25, 2004).

Size of the market; data issues. DEA
has been unable to determine the size of
the market for scheduled listed
chemical products. The Food and Drug
Administration reported that IMS
Health data estimated the market is
about $500 million; FDA further
reported that IRI estimated the market
was $1.5 billion. The IRI Oklahoma data
implied that pseudoephedrine
represented about 75 percent of the cold
medication market, but the value other
sources provide for the cold medication
market in 2005 is about $4 billion.

IRI indicated that national sales for
the category had dropped by 0.5 percent
between May 2004 and May 2005. A
Kline & Company study indicated that
sales in the cold medication category
rose 12 percent in 2005. Part of the
problem is that different groups appear
to define the market segment differently,
including a different mix of products.
DEA seeks information on the actual
value of the market for scheduled listed
chemical products and the number of
transactions. Even with the total value
of the market, DEA would need to
understand the value of the average
transactions. The products are available
in a wide variety of strengths and
number of dosage units; the sales limits
allow purchases of multiple packages of
most products. DEA also seeks
comments on the effect of the
restrictions on product prices. At
present, the substitutes are selling for

prices that are equivalent to those for
scheduled listed chemical products
(based on maximum daily dosage units).
The additional costs of handling
scheduled listed chemical products
could, however, increase their prices if
sellers pass on the costs to consumers.

Diversion. The limits and restrictions
that CMEA imposes are intended to
reduce the diversion of scheduled listed
chemical products. Manufacturers and
regulated sellers will see some
reduction in sales as a result of retail
purchases for diversion declining. DEA
has no reliable information on the
percentage of the market in these
products that was diverted. DEA expects
that as it implements other CMEA
requirements it will have a better
understanding of the size of the
diversion market. Nonetheless, because
sales of these products represent less
than one percent of most retailer’s total
sales, the loss of sales for diversion is
unlikely to impose a substantial cost on
retailers selling to legitimate purchasers.

Implementation Costs. For most
regulated sellers that continue to carry
scheduled listed chemical products, the
largest cost will be the added time to
collect and record logbook information
regarding the purchaser at each
transaction. DEA estimates that it will
take one to two minutes for the seller
and purchaser to enter into the logbook
the information required by CMEA—
name and address of purchaser, name
and quantity of product sold, date and
time of transaction, and purchaser’s
signature—and seeks comment on this
estimate.

Assuming market changes may reflect
the Oklahoma experience to a degree, a
16 percent drop in sales of regulated
products would change the number of
transactions that would require
recordkeeping to 56,490,000. Assuming
the recordkeeping requirements add 2
minutes to each transaction, they would
impose an annual cost between
$73,000,000 and $80,000,000 in terms of
time burden. These estimates assume,
for the low end, the average hourly wage
of retail sales clerks ($11.86 with fringe
benefits) plus public time ($27/hour);
for the high end, it assumes the average
hourly wage of a pharmacy technician
($15.26 with fringe benefits) plus public
time ($27/hour).

Assuming market changes reflect data
reported by The Slone Epidemiology
Center, a 2.2 percent drop in sales of
regulated products would change the
number of transactions that would
require recordkeeping by 2,193,000.
Using the same assumptions regarding
increased transaction times, this would
imply an annual cost in terms of time
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burden between $85,000,000 and
$93,000,000.

Another cost will be the costs of
recordkeeping systems. CMEA allows
either a logbook or an electronic record.
DEA is seeking comments on whether
regulated sellers will be able to use
electronic signature capture systems to
collect names and addresses as well as
signatures, the cost of adapting systems
to perform this function, and likelihood
that sellers will do this versus using a
bound logbook. DEA is seeking
information from regulated sellers on
whether they plan to limit sales to
pharmacy or special counters or
whether they will handle sales at
regular checkout lines. Finally, DEA is
seeking comments on how much
behind-the-counter space regulated
sellers will need to devote to these
products, the cost of doing so, and the
extent to which costs may be passed on
to the consumer.

Blister Packs. For reasons of product
safety and the previous blister-pack
exemption, almost all scheduled listed
chemical products are already sold in
blister packs. DEA seeks comments on
whether this requirement imposes a
burden on any manufacturers.

Benefits. Congress passed CMEA to
make it more difficult for individuals to
purchase scheduled listed chemical
products and use them to make
methamphetamine. The retail
restrictions are part of a series of steps
that Congress adopted to address the
sources of methamphetamine abuse;
other steps include import and
production quotas and tracking of
international transactions.

Methamphetamine remains the
primary drug produced in illicit
laboratories within the United States.
Data from the El Paso Intelligence
Center’s (EPIC) Clandestine Laboratory
Database indicates that more than
17,170 methamphetamine laboratory
incidents in calendar year 2004 and
12,139 incidents in calendar year 2005
(as reported to EPIC through June 29,
2006). According to EPIC, from January
2000 through June 2006, there were
7,125 laboratories reportedly using
ephedrine and 44,380 reportedly using
pseudoephedrine as precursor material
for methamphetamine production.
Additionally EPIC reports the seizure of
51 amphetamine laboratories (using
phenylpropanolamine) during the same
period. The vast majority of these
laboratories used pharmaceutical
products containing pseudoephedrine,
ephedrine, and phenylpropanolamine as
the source of precursor material.

According to the Substance Abuse
and Mental Health Services
Administration (SAMHSA), Drug Abuse
Warning Network (DAWN), in 2004, the
latest year for which data are available,
amphetamine and methamphetamine
was mentioned in almost 103,000
emergency department (ED) visits;
methamphetamine accounted for 73,400
of these visits. These numbers represent
a rapid increase in recent years.
SAMHSA reported that drug abuse-
related ED visits involving
amphetamine/methamphetamine rose
from 25,200 in 1995 to 38,960 in 2002
and 42,500 in 2003. If the cost of the
visit is $500, which is probably low in

many areas, the total cost would have
been $50 million. The DAWN mortality
data for 33 metropolitan areas in 2003,
the most recent year available, report
amphetamine or methamphetamine was
involved in 524 deaths and was the only
drug present in 93 of those deaths. A
University of Arkansas Study on the
economic impact of methamphetamine
use in Benton County, Arkansas,
estimated that the average
methamphetamine user cost his or her
employer $47,500 a year, with 50
percent of cost due to increased
absenteeism and 32 percent due to lost
productivity.

The surge in methamphetamine abuse
and the manufacture of the drug in
clandestine laboratories has caused
serious law enforcement and
environmental problems, particularly in
rural communities. Rural areas are
frequently the site of clandestine
laboratories because the manufacturing
process produces distinctive odors and
can be identified if there are close
neighbors. Besides causing crime as
people steal ingredients to make
methamphetamine and steal to support
their addiction, the clandestine
laboratories often leave serious
pollution behind. A laboratory can
produce 6 to 10 pounds of hazardous
waste for every pound of
methamphetamine produced. Table 5
shows the hazardous waste cleanup
costs incurred by States and DEA by
Fiscal Year (October 1 through
September 30) for several previous fiscal
years.

TABLE 5.—STATE AND FEDERAL CLANDESTINE LABORATORY CLEANUP COSTS

Fiscal year DEA cost ag{ﬁ/ Iggstl Total cost

T8 e bbb s e et ae e $4,030,000 $1,420,000 $5,450,000
3,020,000 8,420,000 11,440,000

4,120,000 11,800,000 15,920,000

2,800,000 19,240,000 22,040,000

2,190,000 21,490,000 23,680,000

1,150,000 15,040,000 16,190,000

810,000 17,680,000 18,490,000

650,000 17,020,000 17,670,000

470,000 12,180,000 12,650,000

* Data for fiscal year 2006 is through the third quarter (June 30, 2006).

The Federal and State cleanups are
generally limited to removing chemicals
that could be reused; they do not
address water and soil pollution that
remain. Owners of the property are
responsible for completing the cleanup
of contaminated water and soil, but if
the owner cannot pay the cost, local
governments bear the burden or the
contamination remains.

The effectiveness of the control of
retail sales can be seen in the decline in
clandestine laboratory incidents in
States such as Oklahoma. In 2003,
before Oklahoma implemented retail
sales controls, there were 1,068
clandestine laboratory incidents in the
State. In 2005, the first full year of the
sales controls, there were only 217
incidents. The CMEA provisions on

retail sales will continue the trend of
reducing the number of clandestine
laboratories. This trend will reduce the
cost to State and local governments as
well as the hazard to law enforcement
officers and others from exposure to the
hazardous chemicals left behind.
Conclusion. Because of the many
unknowns, DEA is unable to determine
with any certainty whether the CMEA
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requirements will impose an annual
cost on the economy of $100 million or
more, the standard for an economically
significant rule under Executive Order
12866. If the value of the existing
market is on the low end of the range
($500 million), the additional costs,
including transaction costs, would be
considerably lower than $100 million
even if there is no reduction in sales. If
the value of the market is $1.5 billion
and there is no reduction in sales, the
cost could exceed $100 million. DEA
considers it likely that product
switching and reduced sales will result
in annual costs below $100 million, but
until the statutory requirements are
implemented and both retailers and
consumers respond, DEA cannot
estimate total costs with any certainty.

Public Comment

To assist DEA in finalizing its
Regulatory Impact Analysis, DEA is
seeking public comment on the
following questions:

e What is the size of the market for
products regulated under this rule?
What proportion of the cold and allergy
product market are pseudoephedrine-
based products?

e Using a pre-CMEA baseline, will
this regulation have any effect on the
prices of regulated products? If so, what
is the magnitude of the change?

¢ How many retailers may choose not
to carry the regulated products rather
than incur the regulatory costs? What is
their annual sales volume with regard to
regulated products? What is the cost
associated with that effect?

o If stores choose not to carry the
regulated products, what are consumers’
travel costs associated with the
decreased quantity of stores selling the
product?

¢ Placing products behind the
counter may increase competition for
space behind the counter. Will it
increase the cost of storage space behind
the counter? What is the cost imposed
on the consumption of other goods?
What, if any, effect will this have on the
prices of other goods?

¢ Among stores that opt to direct
regulated transactions to their
pharmacies, will this additional traffic
have an effect on pharmacy wait times?
Will the increase in pharmacy
transactions require additional staffing?

e What equipment is required for
retailers who wish to handle regulated
sales at the regular checkout line? What
is its cost?

e What are wait times for regulated
transactions when two or more
consumers arrive to purchase regulated
products?

e What is the cost to manufacturers,
given expected demand reductions for
regulated products?

e To what extent, and under what
circumstances, can substitutes for the
regulated products reduce the expected
cost of this regulation?

e What are the results of any recent
studies on the effective doses of
substitute products and their safety at
different levels?

¢ To what extent are training and
recordkeeping costs fixed versus
variable?

Paperwork Reduction Act of 1995

CMEA mandates a number of new
information collections and
recordkeeping requirements. Regulated
sellers are required to train any
employee who will be involved in
selling scheduled listed chemical
products and to document the training.
Regulated sellers must also self-certify
to DEA that all affected employees have
been trained and that the seller is in
compliance with all CMEA provisions.
Finally, CMEA mandates that each sale
at retail be documented in a written or
electronic logbook and that the logbooks
be retained for two years.

The Department of Justice, Drug
Enforcement Administration, has
submitted the following information
collection request to the Office of
Management and Budget for review and
clearance in accordance with review
procedures of the Paperwork Reduction
Act of 1995. The information collection
is published to obtain comments from
the public and affected agencies.

All comments and suggestions, or
questions regarding additional
information, to include obtaining a copy
of the information collection instrument
with instructions, should be directed to
Mark W. Caverly, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537.

Written comments and suggestions
from the public and affected agencies
concerning the collection of information
are encouraged. Your comments on the
information collection-related aspects of
this rule should address one or more of
the following four points:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Overview of This Information Collection

(1) Type of Information Collection:
New collection.

(2) Title of the Form/Collection: Self-
certification, Training and Logbooks for
Regulated Sellers of Scheduled Listed
Chemical Products.

(3) Agency form number, if any, and
the applicable component of the
Department of Justice sponsoring the
collection: Form Number: DEA Form
597, Office of Diversion Control, Drug
Enforcement Administration, U.S.
Department of Justice.

(4) Affected public who will be asked
or required to respond, as well as a brief
abstract:

Primary: Business or other for-profit.

Other: None.

Abstract: CMEA mandates that retail
sellers of scheduled listed chemical
products maintain a written or
electronic logbook of sales, retain a
record of employee training, and
complete a self-certification form
verifying the training and compliance
with CMEA provisions regarding retail
sales of scheduled listed chemical
products.

(5) An estimate of the total number of
respondents and the amount of time
estimated for an average respondent to
respond: 89,000, 25.9 hours.

As discussed in the previous section,
DEA estimates that the number of
potential regulated sellers could range
from 89,000 to 118,000. That number
would include a substantial number of
convenience stores, most of which may
not find the burden of self-certification,
storage, recordkeeping, and training
worth the sales of items that represent
a very small percentage of their overall
sales. Thus, DEA expects that the
number of regulated sellers that will
seek to self-certify will be no higher
than 89,000. Consequently, DEA has
used the lower estimate for the
information collection. The average
annual burden hour per respondent is
25.9 hours, most of which is the
additional time needed to record the
statutorily mandated information on
each sales transaction.

(6) An estimate of the total public
burden (in hours) associated with the
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collection: 4,548,500 hours. The
estimate includes both the burden hours
for regulated sellers and the time
customers would take to provide
information during the transaction.
Regulated sellers will need to
maintain a record of employee training,
self-certify, and maintain a logbook of
transactions. DEA estimates that each
regulated seller will spend 0.5 hours
collecting the information and
completing the online self-certification
form. Completing a roster of employees
trained is estimated to take 3 minutes
per employee, assuming that the
recordkeeping takes one tenth of the
time spent on training. Finally, DEA
estimates that having the customer enter

information and sign the log while the
sales person checks the photo ID will
take two minutes per transaction. DEA
assumes recordkeeping requirements
will not lengthen checkout lines, and
will not influence the transaction times
of other customers. Further, this
estimate does not account for scenarios
in which two or more customers arrive
to purchase scheduled listed chemical
products. DEA assumes that all
pharmacists and pharmacy technicians
will be trained (about 300,000) plus
100,000 other sales clerks. DEA used an
estimate of 133 million transactions to
develop total burden hours for
transactions, assuming that the total

value of the market is the midpoint of
the estimates ($1 billion) and that the
average value of a transaction is $8.
(Product prices range from $4 to $14 per
package depending on the number of
dosage units and strength.) The number
of transactions was reduced to 67.25
million to account for the states that
already have requirements for logbooks;
this rule imposes no additional burden
for the transactions on either purchasers
or sellers in those states. Based on
Bureau of Census state population
numbers for 2005, these states represent
49 percent of the United States
population. Table 6 presents the burden
hour calculations.

TABLE 6.—ESTIMATE OF TOTAL BURDEN HOURS

L . Number of Total burden
Activity Unit burden hour activities hours
Training record 0.05 hour (3 MINUEES) ..cccceviveiiiiieieeee e 400,000 20,000
Self-certification 0.5 hour (30 minutes) 89,000 44,500
Transaction record ..........coeceerieeiienecesieeneeee e 0.033 hour (2 MINUEES) .....cccviriieiieeeeeeeee e 67,250,000 2,242,000
CUuStOMEr tiME ..eieeiieeeeee e 0.033 hour (2 MINUEES) ..c..eeeeriiieereeeee e 67,250,000 2,242,000
LI = LT BTSSP TSP PRURUPR EPOOTTTTTORPRORTPIN 4,548,500

If additional information is required
contact: Lynn Bryant, Department
Clearance Officer, Information
Management and Security Staff, Justice
Management Division, Department of
Justice, Patrick Henry Building, Suite
1600, 601 D Street NW., Washington,
DC 20530.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not impose
enforcement responsibilities on any
State; nor does it diminish the power of
any State to enforce its own laws. The
rule does preempt State laws that are
less stringent than the statutory
requirements. These requirements,
however, are mandated under CMEA
and DEA has no authority to alter them
or change the preemption. Accordingly,
this rulemaking does not have
federalism implications warranting the
application of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $118,000,000 or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions were

deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

This rule is a major rule as defined by
section 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996 (Congressional Review Act). This
rule may result in an annual effect on
the economy of $100,000,000 or more; it
will not cause a major increase in costs
or prices; or significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets. Depending heavily on
the assumptions used, the economic
impact of this rule could be
substantially higher or lower than
$100,000,000.

CMEA requires that on and after
September 30, 2006, regulated sellers
selling scheduled listed chemical
products at retail shall self-certify with
DEA in order to continue to sell these
products. CMEA imposes sales limits,
purchase limits, product placement
requirements, mail order customer
identification requirements, and other
requirements, some of which must be
specified by regulation, all with an
effective date of September 30, 2006.
Based on the effective date of this law,
it is impracticable for DEA to comply
with the requirements of CRA section

801 pertaining to delayed effective dates
of major rules due to the limited time
involved. Were DEA not to publish this
Interim Rule with Request for Comment,
regulated sellers selling scheduled listed
chemical products at retail would not be
able to self-certify by the date specified
in the law. Were this not to occur, these
regulated sellers would be forced to stop
selling scheduled listed chemical
products, or violate the law by doing so.
Mail order distributors would also have
difficulty, as DEA is required by
regulation to establish procedures for
these persons to identify their customers
prior to shipping product. Without these
regulations, mail order distributors
would not be able to sell scheduled
listed chemical products. Therefore,
DEA also finds that it is contrary to the
public interest not to issue these
regulations as an Interim Rule, thereby
allowing regulated sellers and mail
order distributors to fully comply with
the requirements of CMEA. While the
CMEA was signed into law in March of
2006, most of the law must be in effect
by September 30, 2006. The broad scope
of the new law, as well as the expedited
effective dates, is a clear reflection of
Congress’s concern about the nation’s
growing methamphetamine epidemic
and its desire to act quickly to prevent
further illicit use of these chemicals. In
light of these factors, DEA finds that
“good cause” exists to make this Interim
Rule with Request for Comment
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effective September 21, 2006, except
that §§1314.20, 1314.25, and 1314.30
(with the exception of § 1314.30(a)(2))
are effective September 30, 2006.
Section 1314.30(a)(2) is effective
November 27, 2006.

List of Subjects
21 CFR Part 1300

Chemicals, Drug traffic control.
21 CFR Part 1309

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Security measures.

21 CFR Part 1310

Drug traffic control, Exports, Imports,
Reporting and recordkeeping
requirements.

21 CFR Part 1314

Drug traffic control, Reporting and
recordkeeping requirements.

m For the reasons set out above, 21 CFR
Chapter II is amended as follows:

PART 1300—DEFINITIONS

m 1. The authority citation for part 1300
continues to read as follows:

Authority: 21 U.S.C. 802, 871(b), 951,
958(f).

m 2. Section 1300.02 is amended by
revising paragraphs (b)(28) and (29),
removing paragraph (b)(31),
redesignating paragraphs (b)(32) through
(b)(34) as (b)(31) through (b)(33), and
adding new paragraphs (b)(34) through
(b)(37) to read as follows:

§1300.02 Definitions related to listed
chemicals.

* * * * *

(b) * *x %

(28) The term regulated transaction
means:

(i) A distribution, receipt, sale,
importation, or exportation of a listed
chemical, or an international transaction
involving shipment of a listed chemical,
or if the Administrator establishes a
threshold amount for a specific listed
chemical, a threshold amount as
determined by the Administrator, which
includes a cumulative threshold amount
for multiple transactions, of a listed
chemical, except that such term does
not include:

(A) A domestic lawful distribution in
the usual course of business between
agents or employees of a single
regulated person; in this context, agents
or employees means individuals under
the direct management and control of
the regulated person;

(B) A delivery of a listed chemical to
or by a common or contract carrier for

carriage in the lawful and usual course
of the business of the common or
contract carrier, or to or by a
warehouseman for storage in the lawful
and usual course of the business of the
warehouseman, except that if the
carriage or storage is in connection with
the distribution, importation, or
exportation of a listed chemical to a
third person, this paragraph does not
relieve a distributor, importer, or
exporter from compliance with parts
1309, 1310, and 1313 of this chapter;

(C) Any category of transaction or any
category of transaction for a specific
listed chemical or chemicals specified
by regulation of the Administrator as
excluded from this definition as
unnecessary for enforcement of the Act;

(D) Any transaction in a listed
chemical that is contained in a drug
other than a scheduled listed chemical
product that may be marketed or
distributed lawfully in the United States
under the Federal Food, Drug, and
Cosmetic Act, subject to paragraph
(b)(28)(1)(E) of this section, unless—

(1) The Administrator has determined
pursuant to the criteria in § 1310.10 of
this chapter that the drug or group of
drugs is being diverted to obtain the
listed chemical for use in the illicit
production of a controlled substance;
and

(2) The quantity of the listed chemical
contained in the drug included in the
transaction or multiple transactions
equals or exceeds the threshold
established for that chemical;

(E) Any transaction in a scheduled
listed chemical product that is a sale at
retail by a regulated seller or a
distributor required to submit reports
under § 1310.03(c) of this chapter; or

(F) Any transaction in a chemical
mixture designated in §§1310.12 and
1310.13 of this chapter that the
Administrator has exempted from
regulation.

(ii) A distribution, importation, or
exportation of a tableting machine or
encapsulating machine except that such
term does not include a domestic lawful
distribution in the usual course of
business between agents and employees
of a single regulated person; in this
context, agents or employees means
individuals under the direct
management and control of the
regulated person.

(29) The term retail distributor means
a grocery store, general merchandise
store, drug store, or other entity or
person whose activities as a distributor
relating to drug products containing
pseudoephedrine or
phenylpropanolamine are limited
almost exclusively to sales for personal
use, both in number of sales and volume

of sales, either directly to walk-in
customers or in face-to-face transactions
by direct sales. Also for the purposes of
this paragraph, a grocery store is an
entity within Standard Industrial
Classification (SIC) code 5411, a general
merchandise store is an entity within
SIC codes 5300 through 5399 and 5499,
and a drug store is an entity within SIC
code 5912.

* * * * *

(34)(i) The term scheduled listed
chemical product means a product that
contains ephedrine, pseudoephedrine,
or phenylpropanolamine and may be
marketed or distributed lawfully in the
United States under the Federal, Food,
Drug, and Cosmetic Act as a
nonprescription drug. Ephedrine,
pseudoephedrine, and
phenylpropanolamine include their
salts, optical isomers, and salts of
optical isomers.

(ii) Scheduled listed chemical product
does not include any product that is a
controlled substance under part 1308 of
this chapter. In the absence of such
scheduling by the Attorney General, a
chemical specified in paragraph
(b)(34)(i) of this section may not be
considered to be a controlled substance.

(35) The term regulated seller means
a retail distributor (including a
pharmacy or a mobile retail vendor),
except that the term does not include an
employee or agent of the distributor.

(36) The term mobile retail vendor
means a person or entity that makes
sales at retail from a stand that is
intended to be temporary or is capable
of being moved from one location to
another, whether the stand is located
within or on the premises of a fixed
facility (such as a kiosk at a shopping
center or an airport) or whether the
stand is located on unimproved real
estate (such as a lot or field leased for
retail purposes).

(37) The term at retail, with respect to
the sale or purchase of a scheduled
listed chemical product, means a sale or
purchase for personal use, respectively.

PART 1309—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS,
IMPORTERS, AND EXPORTERS OF
LIST | CHEMICALS

m 3. The authority citation for part 1309
continues to read as follows:

Authority: 21 U.S.C. 802, 821, 822, 823,
824, 830, 871(b), 875, 877, 958.

m 4. Section 1309.71(a) is revised to read
as follows:

§1309.71 General security requirements.

(a) All applicants and registrants must
provide effective controls and
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procedures to guard against theft and
diversion of List I chemicals. Chemicals
must be stored in containers sealed in
such a manner as to indicate any
attempts at tampering with the
container. Where chemicals cannot be
stored in sealed containers, access to the
chemicals should be controlled through
physical means or through human or
electronic monitoring.

* * * * *

PART 1310—RECORDS AND
REPORTS OF LISTED CHEMICALS
AND CERTAIN MACHINES

m 5. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 827(h), 830,
871(b), 890.

m 6. In § 1310.04, paragraph (f)(1)(ii) is
revised to read as follows:

§1310.04 Maintenance of records.
* * * * *

(f) * % %

1 * x %

(ii) For List I chemicals that are
scheduled listed chemical products as
defined in § 1300.02, the thresholds
established in paragraphs (f)(1)(i) and (g)
of this section apply only to non-retail
distribution, import, and export. Sales
of these products at retail are subject to
the requirements of part 1314 of this
chapter.

* * * * *

m 7. Section 1310.05 is amended by
revising paragraph (f)(2) to read as
follows:

§1310.05 Reports.
* * * * *
* * %

(2) Distributions of drug products by
retail distributors that may not include
face-to-face transactions to the extent
that such distributions are consistent
with the activities authorized for a retail
distributor as specified in
§1300.02(b)(29) of this chapter, except
that this paragraph does not apply to
sales of scheduled listed chemical

products at retail.
* * * * *

m 8. Remove § 1310.14.
m 9. Remove §1310.15.
m 10. Add § 1310.16 to read as follows:

§1310.16 Exemptions for certain
scheduled listed chemical products.

(a) Upon the application of a
manufacturer of a scheduled listed
chemical product, the Administrator
may by regulation provide that the
product is exempt from part 1314 of this
chapter if the Administrator determines
that the product cannot be used in the

illicit manufacture of a controlled
substance.

(b) An application for an exemption
under this section must contain all of
the following information:

(1) The name and address of the
applicant.

(2) The exact trade name of the
scheduled listed chemical product for
which exemption is sought.

(3) The complete quantitative and
qualitative composition of the drug
product.

(4) A brief statement of the facts that
the applicant believes justify the
granting of an exemption under this
section.

(5) Certification by the applicant that
the product may be lawfully marketed
or distributed under the Federal, Food,
Drug, and Cosmetic Act.

(6) The identification of any
information on the application that is
considered by the applicant to be a trade
secret or confidential and entitled to
protection under U.S. laws restricting
the public disclosure of such
information by government employees.

(c) The Administrator may require the
applicant to submit additional
documents or written statements of fact
relevant to the application that he
deems necessary for determining if the
application should be granted.

(d) Within a reasonable period of time
after the receipt of a completed
application for an exemption under this
section, the Administrator shall notify
the applicant of acceptance or non-
acceptance of the application. If the
application is not accepted, an
explanation will be provided. The
Administrator is not required to accept
an application if any of the information
required in paragraph (b) of this section
or requested under paragraph (c) of this
section is lacking or not readily
understood. The applicant may,
however, amend the application to meet
the requirements of paragraphs (b) and
(c) of this section.

(e) If the application is accepted for
filing, the Administrator shall issue and
publish in the Federal Register an order
on the application, which shall include
a reference to the legal authority under
which the order is based. This order
shall specify the date on which it shall
take effect.

(f) The Administrator shall permit any
interested person to file written
comments on or objections to the order.
If any comments or objections raise
significant issues regarding any findings
of fact or conclusions of law upon
which the order is based, the
Administrator shall immediately
suspend the effectiveness of the order
until he may reconsider the application

in light of the comments and objections
filed. Thereafter, the Administrator shall
reinstate, revoke, or amend the original
order as deemed appropriate.

m 11. Part 1314 is added to 21 CFR
Chapter II to read as follows:

PART 1314—RETAIL SALE OF
SCHEDULED LISTED CHEMICAL
PRODUCTS

Subpart A—General

1314.01 Scope.

1314.02 Applicability.

1314.03 Definitions.

1314.05 Requirements regarding packaging
of nonliquid forms.

1314.10 Effect on state laws.

1314.15 Loss reporting.

Subpart B—Sales by Regulated Sellers

1314.20 Restrictions on sales quantity.

1314.25 Requirements for retail
transactions.

1314.30 Recordkeeping for retail
transactions.

1314.35 Training of sales personnel.

1314.40 Self-certification.

1314.45 Privacy protections.

1314.50 Employment measures.

Subpart C—Mail-Order Sales

1314.100 Sales limits for mail-order sales.

1314.105 Verification of identity for mail-
order sales.

1314.110 Reports for mail-order sales.

1314.115 Distributions not subject to
reporting requirements.

Subpart D—Order To Show Cause

1314.150 Order to show cause.
1314.155 Suspension pending final order.

Authority: 21 U.S.C. 802, 830, 842, 871(b),
875, 877.

Subpart A—General

§1314.01 Scope.

This part specifies the requirements
for retail sales of scheduled listed
chemical products to individuals for
personal use.

§1314.02 Applicability.

(a) This part applies to the following
regulated persons who sell scheduled
listed chemical products for personal
use:

(1) Regulated sellers of scheduled
listed chemical products sold at retail
for personal use through face-to-face
sales at stores or mobile retail vendors.

(2) Regulated persons who engage in
a transaction with a non-regulated
person and who ship the products to the
non-regulated person by the U.S. Postal
Service or by private or common
carriers.

(b) The requirements in subpart A
apply to all regulated persons subject to
this part. The requirements in subpart B
apply to regulated sellers as defined in
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§1300.02 of this chapter. The
requirements in subpart C apply to
regulated persons who ship the
products to the customer by the U.S.
Postal Service or by private or common
carriers.

§1314.03 Definitions.

As used in this part, the term “mail-
order sale” means a retail sale of
scheduled listed chemical products for
personal use where a regulated person
uses or attempts to use the U.S. Postal
Service or any private or commercial
carrier to deliver the product to the
customer. Mail-order sale includes
purchase orders submitted by phone,
mail, fax, Internet, or any method other
than face-to-face transaction.

§1314.05 Requirements regarding
packaging of nonliquid forms.

A regulated seller or mail order
distributor may not sell a scheduled
listed chemical product in nonliquid
form (including gel caps) unless the
product is packaged either in blister
packs, with each blister containing no
more than two dosage units or, if blister
packs are technically infeasible, in unit
dose packets or pouches.

§1314.10 Effect on State laws.

Nothing in this part preempts State
law on the same subject matter unless
there is a positive conflict between this
part and a State law so that the two
cannot consistently stand together.

§1314.15 Loss reporting.

(a) Each regulated person must report
to the Special Agent in Charge of the
DEA Divisional Office for the area in
which the regulated person making the
report is located, any unusual or
excessive loss or disappearance of a
scheduled listed chemical product
under the control of the regulated
person. The regulated person
responsible for reporting a loss in-transit
is the supplier.

(b) Each report submitted under
paragraph (a) of this section must,
whenever possible, be made orally to
the DEA Divisional Office for the area in
which the regulated person making the
report is located at the earliest
practicable opportunity after the
regulated person becomes aware of the
circumstances involved.

(c) Written reports of losses must be
filed within 15 days after the regulated
person becomes aware of the
circumstances of the event.

(d) A report submitted under this
section must include a description of
the circumstances of the loss (in-transit,
theft from premises, etc.).

(e) A suggested format for the report
is provided below:

Regulated Person

Registration number (if applicable)
Name ] ]
Business address

City
State

Zip ]
Business phone

Date of loss
Type of loss

Description of circumstances

Subpart B—Sales by Regulated Sellers

§1314.20 Restrictions on sales quantity.

(a) Without regard to the number of
transactions, a regulated seller
(including a mobile retail vendor) may
not in a single calendar day sell any
purchaser more than 3.6 grams of
ephedrine base, 3.6 grams of
pseudoephedrine base, or 3.6 grams of
phenylpropanolamine base in
scheduled listed chemical products.

(b) A mobile retail vendor may not in
any 30-day period sell an individual
purchaser more than 7.5 grams of
ephedrine base, 7.5 grams of
pseudoephedrine base, or 7.5 grams of
phenylpropanolamine base in
scheduled listed chemical products.

§1314.25 Requirements for retail
transactions.

(a) Each regulated seller must ensure
that sales of a scheduled listed chemical
product at retail are made in accordance
with this section and § 1314.20.

(b) The regulated seller must place the
product so that customers do not have
direct access to the product before the
sale is made (in this paragraph referred
to as “behind-the-counter” placement).
For purposes of this paragraph, a
behind-the-counter placement of a
product includes circumstances in
which the product is stored in a locked
cabinet that is located in an area of the
facility where customers do have direct
access. Mobile retail vendors must place
the product in a locked cabinet.

(c) The regulated seller must deliver
the product directly into the custody of
the purchaser.

§1314.30 Recordkeeping for retail
transactions.

(a)(1) Except for purchase by an
individual of a single sales package
containing not more than 60 milligrams
of pseudoephedrine, the regulated seller
must maintain, in accordance with
criteria issued by the Administrator, a
written or electronic list of each
scheduled listed chemical product sale
that identifies the products by name, the
quantity sold, the names and addresses
of the purchasers, and the dates and
times of the sales (referred to as the
“logbook’). The logbook may be

maintained on paper or in electronic
form.

(2) Effective November 27, 2006, if a
logbook is maintained on paper, it must
be created and maintained in a bound
record book.

(b) The regulated seller must not sell
a scheduled listed chemical product at
retail unless the purchaser does the
following:

(1) Presents an identification card that
provides a photograph and is issued by
a State or the Federal Government, or a
document that, with respect to
identification, is considered acceptable
for purposes of 8 CFR 274a.2(b)(1)(v)(A)
and 274a.2(b)(1)(v)(B).

(2) Signs the logbook and enters in the
logbook his or her name, address, and
the date and time of the sale.

(c) For records created electronically,
the regulated seller may use an
electronic signature system to capture
the signature and may have the
computer automatically enter the date
and time of the sale. The regulated seller
may ask the purchaser for their name
and address and enter information if it
is not feasible for the purchaser to enter
the information electronically.

(d) The regulated seller must
determine that the name entered in the
logbook corresponds to the name
provided on identification presented
and that the date and time entered are
correct.

(e) The regulated seller must enter in
the logbook the name of the product and
the quantity sold. Examples of methods
of recording the quantity sold include
the weight of the product per package
and number of packages of each
chemical, the cumulative weight of the
product for each chemical, or quantity
of product by Universal Product Code.
These examples do not exclude other
methods of displaying the quantity sold.
For electronic records, the regulated
seller may use a point-of-sale and bar
code reader. Such electronic records
must be provided pursuant to paragraph
(i) of this section in a human readable
form such that the requirements of
paragraph (a)(1) of this section are
satisfied.

(f) The regulated seller must include
in the logbook or display by the
logbook, the following notice:

Warning: Section 1001 of Title 18, United
States Code, states that whoever, with respect
to the logbook, knowingly and willfully
falsifies, conceals, or covers up by any trick,
scheme, or device a material fact, or makes
any materially false, fictitious, or fraudulent
statement or representation, or makes or uses
any false writing or document knowing the
same to contain any materially false,
fictitious, or fraudulent statement or entry,
shall be fined not more than $250,000 if an



56026 Federal Register/Vol. 71,

No. 186/ Tuesday, September 26, 2006 /Rules and Regulations

individual or $500,000 if an organization,
imprisoned not more than five years, or both.

(g) The regulated seller must maintain
each entry in the logbook for not fewer
than 2 years after the date on which the
entry is made.

(h) A record under this section must
be kept at the regulated seller’s place of
business where the transaction
occurred, except that records may be
kept at a single, central location of the
regulated seller if the regulated seller
has notified the Administration of the
intention to do so. Written notification
must be submitted by registered or
certified mail, return receipt requested,
to the Special Agent in Charge of the
DEA Divisional Office for the area in
which the records are required to be
kept.

(i) The records required to be kept
under this section must be readily
retrievable and available for inspection
and copying by authorized employees of
the Administration under the provisions
of 21 U.S.C. 880.

(j) A record developed and
maintained to comply with a State law
may be used to meet the requirements
of this section if the record includes the
information specified in this section.

§1314.35 Training of sales personnel.

Each regulated seller must ensure that
its sales of a scheduled listed chemical
product at retail are made in accordance
with the following:

(a) In the case of individuals who are
responsible for delivering the products
into the custody of purchasers or who
deal directly with purchasers by
obtaining payments for the products, the
regulated seller has submitted to the
Administration a self-certification that
all such individuals have, in accordance
with criteria issued by the
Administration, undergone training
provided by the regulated seller to
ensure that the individuals understand
the requirements that apply under this

art.

(b) The regulated seller maintains a
copy of each self-certification and all
records demonstrating that individuals
referred to in paragraph (a) of this
section have undergone the training.

§1314.40 Self-certification.

(a) A regulated seller must submit to
the Administration the self-certification
referred to in § 1314.35(a) in order to
sell any scheduled listed chemical
product. The certification is not
effective for purposes of this section
unless, in addition to provisions
regarding the training of individuals
referred to in § 1314.35(a), the
certification includes a statement that
the regulated seller understands each of

the requirements that apply under this
part and agrees to comply with the
requirements.

(b) When a regulated seller files the
initial self-certification, the
Administration will assign the regulated
seller to one of twelve groups. The
expiration date of the self-certification
for all regulated sellers in any group
will be the last day of the month
designated for that group. In assigning a
regulated seller to a group, the
Administration may select a group with
an expiration date that is not less than
12 months or more than 23 months from
the date of the self-certification. After
the initial certification period, the
regulated seller must update the self-
certifications annually.

(c) The regulated seller must provide
a separate certification for each place of
business at which the regulated seller
sells scheduled listed chemical products
at retail.

§1314.45 Privacy protections.

To protect the privacy of individuals
who purchase scheduled listed
chemical products, the disclosure of
information in logbooks under § 1314.15
is restricted as follows:

(a) The information shall be disclosed
as appropriate to the Administration
and to State and local law enforcement
agencies.

(b) The information in the logbooks
shall not be accessed, used, or shared
for any purpose other than to ensure
compliance with this title or to facilitate
a product recall to protect public health
and safety.

(c) A regulated seller who in good
faith releases information in a logbook
to Federal, State, or local law
enforcement authorities is immune from
civil liability for the release unless the
release constitutes gross negligence or
intentional, wanton, or willful
misconduct.

§1314.50 Employment measures.

A regulated seller may take reasonable
measures to guard against employing
individuals who may present a risk with
respect to the theft and diversion of
scheduled listed chemical products,
which may include, notwithstanding
State law, asking applicants for
employment whether they have been
convicted of any crime involving or
related to such products or controlled
substances.

Subpart C—Mail-Order Sales

§1314.100 Sales limits for mail-order
sales.

(a) Each regulated person who makes
a sale at retail of a scheduled listed
chemical product and is required under

§1310.03(c) of this chapter to submit a
report of the sales transaction to the
Administration may not in a single
calendar day sell to any purchaser more
than 3.6 grams of ephedrine base, 3.6
grams of pseudoephedrine base, or 3.6
grams of phenylpropanolamine base in
scheduled listed chemical products.

(b) Each regulated person who makes
a sale at retail of a scheduled listed
chemical product and is required under
§1310.03(c) of this chapter to submit a
report of the sales transaction to the
Administration may not in any 30-day
period sell to an individual purchaser
more than 7.5 grams of ephedrine base,
7.5 grams of pseudoephedrine base, or
7.5 grams of phenylpropanolamine base
in scheduled listed chemical products.

§1314.105 Verification of identity for mail-
order sales.

(a) Each regulated person who makes
a sale at retail of a scheduled listed
chemical product and is required under
§ 1310.03(c) of this chapter to submit a
report of the sales transaction to the
Administration must, prior to shipping
the product, receive from the purchaser
a copy of an identification card that
provides a photograph and is issued by
a State or the Federal Government, or a
document that, with respect to
identification, is considered acceptable
for purposes of 8 CFR 274a.2(b)(1)(v)(A)
and 274a.2(b)(1)(v)(B). Prior to shipping
the product, the regulated person must
determine that the name and address on
the identification correspond to the
name and address provided by the
purchaser as part of the sales
transaction. If the regulated person
cannot verify the identities of both the
purchaser and the recipient, the person
may not ship the scheduled listed
chemical product.

(b) If the product is being shipped to
a third party, the regulated person must
comply with the requirements of
paragraph (a) to verify that both the
purchaser and the person to whom the
product is being shipped live at the
addresses provided. If the regulated
person cannot verify the identities of
both the purchaser and the recipient,
the person may not ship the scheduled
listed chemical product.

§1314.110 Reports for mail-order sales.

(a) Each regulated person required to
report under § 1310.03(c) of this chapter
must either:

(1) Submit a written report,
containing the information set forth in
paragraph (b) of this section, on or
before the 15th day of each month
following the month in which the
distributions took place. The report
must be submitted under company
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letterhead, signed by the person
authorized to sign on behalf of the
regulated seller, to the Drug and
Chemical Evaluation Section, Office of
Diversion Control, Drug Enforcement
Administration, Washington, DC 20537;
or

(2) Upon request to and approval by
the Administration, submit the report in
electronic form, either via computer
disk or direct electronic data
transmission, in such form as the
Administration shall direct. Requests to
submit reports in electronic form should
be submitted to the Drug and Chemical
Evaluation Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
ATTN: Electronic Reporting.

(b) Each monthly report must provide
the following information for each
distribution:

(1) Supplier name and registration
number;

(2) Purchaser’s name and address;

(3) Name/address shipped to (if
different from purchaser’s name/
address);

(4) Method used to verify the identity
of the purchaser and, where applicable,
person to whom product is shipped;

(5) Name of the chemical contained in
the scheduled listed chemical product
and total quantity shipped (e.g.
pseudoephedrine, 3 grams);

(6) Date of shipment;

(7) Product name;

(8) Dosage form (e.g., tablet, liquid);

(9) Dosage strength (e.g., 30mg, 60mg,
per dose etc.);

(10) Number of dosage units (e.g., 100
doses per package);

(11) Package type (blister pack, etc.);

(12) Number of packages;

(13) Lot number.

§1314.115 Distributions not subject to
reporting requirements.

(a) The following distributions to
nonregulated persons are not subject to
the reporting requirements in
§1314.110:

(1) Distributions of sample packages
when those packages contain not more
than two solid dosage units or the
equivalent of two dosage units in liquid
form, not to exceed 10 milliliters of
liquid per package, and not more than
one package is distributed to an
individual or residential address in any
30-day period.

(2) Distributions by retail distributors
that may not include face-to-face
transactions to the extent that such
distributions are consistent with the
activities authorized for a retail
distributor as specified in
§ 1300.02(b)(29) of this chapter, except
that this paragraph (a)(2) does not apply

to sales of scheduled listed chemical
products at retail.

(3) Distributions to a resident of a long
term care facility or distributions to a
long term care facility for dispensing to
or for use by a resident of that facility.

(4) Distributions in accordance with a
valid prescription.

(b) The Administrator may revoke any
or all of the exemptions listed in
paragraph (a) of this section for an
individual regulated person if the
Administrator finds that drug products
distributed by the regulated person are
being used in violation of the
regulations in this chapter or the
Controlled Substances Act.

Subpart D—Order to Show Cause

§1314.150 Order To show cause.

(a) If, upon information gathered by
the Administration regarding any
regulated seller or a distributor required
to submit reports under § 1310.03(c) of
this chapter, the Administrator
determines that a regulated seller or
distributor required to submit reports
under § 1310.03(c) of this chapter has
sold a scheduled listed chemical
product in violation of Section 402 of
the Act (21 U.S.C. 842(a)(12) or (13)),
the Administrator will serve upon the
regulated seller or distributor an order
to show cause why the regulated seller
or distributor should not be prohibited
from selling scheduled listed chemical
products.

(b) The order to show cause shall call
upon the regulated seller or distributor
to appear before the Administrator at a
time and place stated in the order,
which shall not be less than 30 days
after the date of receipt of the order. The
order to show cause shall also contain
a statement of the legal basis for such
hearing and for the prohibition and a
summary of the matters of fact and law
asserted.

(c) Upon receipt of an order to show
cause, the regulated seller or distributor
must, if he desires a hearing, file a
request for a hearing as specified in
subpart D of part 1316 of this chapter.
If a hearing is requested, the
Administrator shall hold a hearing at
the time and place stated in the order,
as provided in part 1316 of this chapter.

(d) When authorized by the
Administrator, any agent of the
Administration may serve the order to
show cause.

§1314.155 Suspension pending final
order.

(a) The Administrator may suspend
the right to sell scheduled listed
chemical products simultaneously with,
or at any time subsequent to, the service

upon the seller or distributor required to
file reports under § 1310.03(c) of this
chapter of an order to show cause why
the regulated seller or distributor should
not be prohibited from selling
scheduled listed chemical products, in
any case where he finds that there is an
imminent danger to the public health or
safety. If the Administrator so suspends,
he shall serve with the order to show
cause under §1314.150 an order of
immediate suspension that shall contain
a statement of his findings regarding the
danger to public health or safety.

(b) Upon service of the order of
immediate suspension, the regulated
seller or distributor shall, as instructed
by the Administrator:

(1) Deliver to the nearest office of the
Administration or to authorized agents
of the Administration all of the
scheduled listed chemical products in
his or her possession; or

(2) Place all of the scheduled listed
chemical products under seal as
described in Section 304 of the Act (21
U.S.C. 824(f)).

(c) Any suspension shall continue in
effect until the conclusion of all
proceedings upon the prohibition,
including any judicial review, unless
sooner withdrawn by the Administrator
or dissolved by a court of competent
jurisdiction. Any regulated seller or
distributor whose right to sell scheduled
listed chemical products is suspended
under this section may request a hearing
on the suspension at a time earlier than
specified in the order to show cause
under § 1314.150, which request shall
be granted by the Administrator, who
shall fix a date for such hearing as early
as reasonably possible.

Dated: September 20, 2006.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 06—-8194 Filed 9—21-06; 10:25 am)]
BILLING CODE 4410-09-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 593

[Docket No. NHTSA-2006-25686]

List of Nonconforming Vehicles
Decided To Be Eligible for Importation

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule.

SUMMARY: This document revises the list
of vehicles not originally manufactured
to conform to the Federal motor vehicle
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safety standards (FMVSS) that NHTSA
has decided to be eligible for
importation. This list is contained in an
appendix to the agency’s regulations
that prescribe procedures for import
eligibility decisions. The list has been
revised to add all vehicles that NHTSA
has decided to be eligible for
importation since October 1, 2005, and
to remove all previously listed vehicles
that are now more than 25 years old and
need no longer comply with all
applicable FMVSS to be lawfully
imported. NHTSA is required by statute
to publish this list annually in the
Federal Register.

DATES: The revised list of import eligible
vehicles is effective on September 26,
2006.

FOR FURTHER INFORMATION CONTACT:
Coleman Sachs, Office of Vehicle Safety
Compliance, NHTSA, (202) 366—3151.
SUPPLEMENTARY INFORMATION: Under 49
U.S.C. 30141(a)(1)(A), a motor vehicle
that was not originally manufactured to
conform to all applicable FMVSS shall
be refused admission into the United
States unless NHTSA has decided that
the motor vehicle is substantially
similar to a motor vehicle originally
manufactured for importation into and
sale in the United States, certified under
49 U.S.C. 30115, and of the same model
year as the model of the motor vehicle
to be compared, and is capable of being
readily altered to conform to all
applicable FMVSS. Where there is no
substantially similar U.S.-certified
motor vehicle, 49 U.S.C. 30141(a)(1)(B)
permits a nonconforming motor vehicle
to be admitted into the United States if
its safety features comply with, or are
capable of being altered to comply with,
all applicable FMVSS based on
destructive test data or such other
evidence as the Secretary of
Transportation decides to be adequate.

Under 49 U.S.C. 30141(a)(1), import
eligibility decisions may be made “on
the initiative of the Secretary of
Transportation or on petition of a
manufacturer or importer registered
under [49 U.S.C. 30141(c)].” The
Secretary’s authority to make these
decisions has been delegated to NHTSA.
The agency publishes notice of
eligibility decisions as they are made.

Under 49 U.S.C. 30141(b)(2), a list of
all vehicles for which import eligibility
decisions have been made must be
published annually in the Federal
Register. On October 1, 1996, NHTSA
added the list as an appendix to 49 CFR
Part 593, the regulations that establish
procedures for import eligibility
decisions (61 FR 51242). As described
in the notice, NHTSA took that action
to ensure that the list is more widely

disseminated to government personnel
who oversee vehicle imports and to
interested members of the public. See 61
FR 51242-43. In the notice, NHTSA
expressed its intention to annually
revise the list as published in the
appendix to include any additional
vehicles decided by the agency to be
eligible for importation since the list
was last published. See 61 FR 51243.
The agency stated that issuance of the
document announcing these revisions
will fulfill the annual publication
requirements of 49 U.S.C. 30141(b)(2).
Ibid.

Regulatory Analyses and Notices

A. Executive Order 12866, Regulatory
Planning and Review

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations about whether a
regulatory action is ‘“‘significant” and
therefore subject to Office of
Management and Budget (OMB) review
and to the requirements of the Executive
Order. The Order defines a “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order. This
rule will not have any of these effects
and was not reviewed under Executive
Order 12866. It is not significant within
the meaning of the DOT Regulatory
Policies and Procedures. The effect of
this rule is not to impose new
requirements but to provide a summary
compilation of decisions on import
eligibility that have already been made
and does not involve new decisions.
This rule will not impose any additional
burden on any person. The agency
believes that this impact is minimal and
does not warrant the preparation of a
regulatory evaluation.

B. Environmental Impacts

We have not conducted an evaluation
of the impacts of this rule under the

National Environmental Policy Act.
This rule does not impose any change
that would result in any impacts to the
quality of the human environment.
Accordingly, no environmental
assessment is required.

C. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, we have considered the impacts of
this rule on small entities (5 U.S.C. 601
et seq.). I certify that this rule will not
have a significant economic impact
upon a substantial number of small
entities within the context of the
Regulatory Flexibility Act. The
following is our statement providing the
factual basis for the certification (5
U.S.C. 605(b)). This rule will not have
any significant economic impact on a
substantial number of small businesses
because the rule merely furnishes
information by revising the list in the
Code of Federal Regulations of vehicles
for which import eligibility decisions
have previously been made.
Accordingly, we have not prepared a
Final Regulatory Flexibility Analysis.

D. Executive Order 13132, Federalism

E.O. 13132 requires NHTSA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” E.O.
13132 defines the term “Policies that
have federalism implications” to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under E.O.
13132, NHTSA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
Government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or NHTSA consults with
State and local officials early in the
process of developing the regulation.

This rule will have no direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government as specified in E.O.
13132. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

E. The Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Public Law 104—4) requires
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agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. This rule will not
result in additional expenditures by
State, local or tribal governments or by
any members of the private sector.
Therefore, the agency has not prepared
an economic assessment pursuant to the
Unfunded Mandates Reform Act.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), a
person is not required to respond to a
collection of information by a Federal
agency unless the collection displays a
valid OMB control number. This rule
does not impose any new collection of
information requirements for which a 5
CFR part 1320 clearance must be
obtained. DOT previously submitted to
OMB and OMB approved the collection
of information associated with the
vehicle importation program in OMB
Clearance No. 2127-0002, which
expires on July 31, 2007.

G. Civil Justice Reform

Pursuant to Executive Order 12988,
“Civil Justice Reform,” we have
considered whether this rule has any
retroactive effect. We conclude that it
will not have such an effect.

H. Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make the
rule easier to understand?

If you wish to do so, please comment on
the extent to which this final rule
effectively uses plain language
principles.

I. National Technology Transfer and
Advancement Act

Under the National Technology and
Transfer and Advancement Act of 1995
(Public Law 104-113), “all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.” This
rule does not require the use of any
technical standards.

J. Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

K. Executive Order 13045, Economically
Significant Rules Disproportionately
Affecting Children

This rule is not subject to E.O. 13045
because it is not “economically
significant”” as defined under E.O.
12866, and does not concern an
environmental, health, or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children.

L. Notice and Comment

NHTSA finds that prior notice and
opportunity for comment are
unnecessary under 5 U.S.C. 553(b)(3)(B)
because this action does not impose any
regulatory requirements. This rule
merely revises the list of vehicles not
originally manufactured to conform to
the FMVSS that NHTSA has decided to
be eligible for importation into the
United States since the last list was
prepared in September, 2005.

In addition, so that the list of vehicles
for which import eligibility decisions
have been made may be included in the
next edition of 49 CFR parts 400 to 599,
which is due for revision on October 1,
2006, good cause exists to dispense with
the requirement in 5 U.S.C. 553(d) for
the effective date of the rule to be
delayed for at least 30 days following its
publication.

List of Subjects in 49 CFR Part 593

Imports, Motor vehicle safety, Motor
vehicles.

m In consideration of the foregoing, Part
593 of Title 49 of the Code of Federal
Regulations, Determinations that a
vehicle not originally manufactured to
conform to the Federal motor vehicle
safety standards is eligible for
importation, is amended as follows:

PART 593—[AMENDED]

m 1. The authority citation for Part 593
continues to read as follows:

Authority: 49 U.S.C. 322 and 30141(b);
delegation of authority at 49 CFR 1.50

m 2. Appendix A to Part 593 is revised
to read as follows:

Appendix A to Part 593—List of
Vehicles Determined To Be Eligible for
Importation

(a) Each vehicle on the following list is
preceded by a vehicle eligibility number. The
importer of a vehicle admissible under any
eligibility decision must enter that number
on the HS-7 Declaration Form accompanying
entry to indicate that the vehicle is eligible
for importation.

(1) “VSA” eligibility numbers are assigned
to all vehicles that are decided to be eligible
for importation on the initiative of the
Administrator under § 593.8.

(2) “VSP” eligibility numbers are assigned
to vehicles that are decided to be eligible
under § 593.7(f), based on a petition from a
manufacturer or registered importer
submitted under § 593.5(a)(1), which
establishes that a substantially similar U.S.-
certified vehicle exists.

(3) “VCP” eligibility numbers are assigned
to vehicles that are decided to be eligible
under §593.7(f), based on a petition from a
manufacturer or registered importer
submitted under § 593.5(a)(2), which
establishes that the vehicle has safety
features that comply with, or are capable of
being altered to comply with, all applicable
FMVSS.

(b) Vehicles for which eligibility decisions
have been made are listed alphabetically by
make. Eligible models within each make are
listed numerically by “VSA,” “VSP,” or
“VCP” number.

(c) All hyphens used in the Model Year
column mean “through” (for example,
“1981-1989” means ‘1981 through 1989”).

(d) The initials “MC” used in the
Manufacturer column mean “motorcycle.”

(e) The initials “SWB”’ used in the Model
Type column mean “Short Wheel Base.”

(f) The initials “LWB” used in the Model
Type column mean ‘“Long Wheel Base.”

(g) For vehicles with a European country
of origin, the term ‘“Model Year” ordinarily
means calendar year in which the vehicle
was produced.

(h) All vehicles are left-hand-drive (LHD)
vehicles unless noted as RHD. The initials
“RHD” used in the Model Type column
mean ‘‘Right-Hand-Drive.”
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VEHICLES CERTIFIED BY THEIR ORIGINAL MANUFACTURER AS COMPLYING WITH ALL APPLICABLE CANADIAN MOTOR

VEHICLE SAFETY STANDARDS

VSA-80 ........ (a) All passenger cars less than 25 years old that were manufactured before September 1, 1989;
(b) All passenger cars manufactured on or after September 1, 1989, and before September 1, 1996, that, as originally manufac-
tured, are equipped with an automatic restraint system that complies with Federal Motor Vehicle Safety Standard (FMVSS)
No. 208;
(c) All passenger cars manufactured on or after September 1, 1996, and before September 1, 2002, that, as originally manufac-
tured, are equipped with an automatic restraint system that complies with FMVSS No. 208, and that comply with FMVSS No.
214;
(d) All passenger cars manufactured on or after September 1, 2002, and before September 1, 2007, that, as originally manufac-
tured, are equipped with an automatic restraint system that complies with FMVSS No. 208, and that comply with FMVSS Nos.
201, 214, 225, and 401.
VSA-81 ........ (a) All multipurpose passenger vehicles, trucks, and buses with a GVWR of 4,536 kg (10,000 Ib) or less that are less than 25
years old and that were manufactured before September 1, 1991;
(b) All multipurpose passenger vehicles, trucks, and buses with a GVWR of 4,536 kg (10,000 Ib) or less that were manufactured
on and after September 1, 1991, and before September 1, 1993 and that, as originally manufactured, comply with FMVSS
Nos. 202 and 208.
(c) All multipurpose passenger vehicles, trucks, and buses with a GVWR of 4,536 kg (10,000 Ib) or less that were manufactured
on or after September 1, 1993, and before September 1, 1998, and that, as originally manufactured, comply with FMVSS Nos.
202, 208, and 216;
(d) All multipurpose passenger vehicles, trucks, and buses with a GVWR of 4,536 kg (10,000 Ib) or less that were manufactured
on or after September 1, 1998, and before September 1, 2002, and that, as originally manufactured, comply with FMVSS Nos.
202, 208, 214, and 216;
(e) All multipurpose passenger vehicles, trucks, and buses with a GVWR of 4,536 kg (10,000 Ib) or less that were manufactured
on or after September 1, 2002, and before September 1, 2007, and that, as originally manufactured, comply with FMVSS Nos.
201, 202, 208, 214, and 216, and, insofar as it is applicable, with FMVSS No. 225.
VSA-82 ........ All multipurpose passenger vehicles, trucks, and buses with a GVWR greater than 4,536 kg (10,000 Ib) that are less than 25
years old.
VSA-83 ........ All trailers and motorcycles less than 25 years old.
VEHICLES MANUFACTURED FOR OTHER THAN THE CANADIAN MARKET
Manufacturer VSP VSA VCP Model type(s) Body Model year(s)
ACUMa eoviiiiieeeeee e 305 | covevees | e 1990-1992
Acura T7 | i | e 1989
Acura .......... 153 I T 1988
Alfa Romeo . 156 | oo | e 1994
Alfa Romeo ........cccocveeennen. 0 U BN 1991
Alfa Romeo 196 | cooieees | e 1989
Alfa Romeo . 124 | | e 1985
Alfa Romeo 4O I I 1987
Aston Martin ..o, 430 | ceeeeees | e 2002—2004
Audi 223 | e | e 1988-1989
Audi ... 244 | | e 1993
Audi ... B17 | s | e 1990-1992
Audi ... 93 | i | e 1989
Audi ... 160 | oo | e 200 Quattro .... 1985
Audi ... 352 | i | e Ad 1996-2000
Audi ... 400 | oo | e A4, RS4, S4 2000-2001
Audi ... 332 | e | e AB ..o 1998-1999
Audi ... 424 | | e A8 2000
Audi ... 337 | e | e A8 e 1997-2000
Audi ... 238 | oo | e Avant Quattro ....... 1996
Audi ... 443 | i | e RS6 & RS Avant .. 2003
428 | s | e, [ SRR 1996
424 | s | e, [T SRR 2000
364 | oo | e T e 2000-2001
473 | e | e Arnage (manufactured 1/1/01-12/31/01) . 2001
485 | oovein | e Azure (LHD & RHD) ..ooiiiiiiiiiiieeeeeeee e 1998
397 | e | e DB4 .. 2000
397 | i | e SBS ... 1999-2000
25 | e | e 316 ... 1986
.................... 316 .......... 1981-1982
379 | v | 3 Series ... 2001
356 | oo | e 3 Series ... 2000
379 | o | s 3 Series ... 1999
462 | cceeees | e 3 Series ... 1998
248 | v | e 3 Series ... 1995-1997
.................... 318i, 318iA . 1987-1989
.................... B18i, B18IA s 1986
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VEHICLES MANUFACTURED FOR OTHER THAN THE CANADIAN MARKET—Continued

Manufacturer VSP VSA VCP Model type(s) Body Model year(s)
.......... 23 | e [ 3180, B1BIA e | e 1984-1985
.......... 23 | .coceee | 318i, 318iA 1983
.......... 23 | v [ 318, S1BIA e | e 1981-1982
.......... 16 | coeeeeees | 320, 3200, 3200A ..ot | eeereeeaeesee s 1984-1985

283 | cevveie | e 17210 | 1990-1991
.......... 16 | .......... | 320i & 320iA 1981-1983
.......... B7 | eeiieeeee | B28i i 1981-1985
.......... 30 | .coueenn | 325, 3250, 325iA, 325E ..o 1985-1986
.......... 24 | .......... | 325¢, 325€A ................ 1984-1987

197 | v | e 325i ..eeveene 1992-1996

96 | cevieen | e 325i ..oeveee 1991
.......... 30 | .......... | 325i, 325iA ........ 1987-1989
.......... 31| .......... | 325iS, 325iSA ... 1987-1989

205 | cocveiees | e 325iX e 1990
.................... 325iX, 325iXA ... 1988-1989

450 | oo | e 5 Series ............. 2003—2004

414 | | e 5 Series ... 2000—2002

345 | | 5 Series ... 2000

314 | s | e 5 Series ... 1998-1999

249 | s | e 5 Series 1995-1997

194 | i | e 5 Series 1990-1995

X R 518i e 1986
.......... 68 | ......... | 520, 520i .... 1982-1983
.......... 68 | .......... | 520, 520i 1981
(< R I B20IA e et 1989
.......... 26 | ....c..... | B241dA ... 1985-1986
.......... 69 | .......... | 525, 525i 1982
.......... 69 | .......... | 525, 525i 1981
L T 525i ..cccuee. 1989
.......... 21| .......... | 528e, 528€A ... 1982-1988
.......... 20 | .......... | 528i, 528iA ..... 1982-1984
.......... 20 | .......... | 528i, 528iA ..... 1981
.......... 22| .......... | 533i, 533iA ..... 1983-1984
.......... 25| .......... | 535i, 535iA . 1985-1989
15 | s | e B625CSi ..ooveirieeieene 1981
.......... 18 | .......... | 633CSi, 630CSIA ....... 1981-1984
.......... 27 | coveeeeee. | 835, B35CSi, B35CSIA ..o 1981-1984
.......... 27 | coveeeees | BB5CSI, B35CSIA ... 1985-1989

366 | oo | e 7 Series 1999-2001

313 | i | s 7 Series ... 1995-1999

299 | i | e 7 Series 1993-1994

232 | ceeeee | e 7 Series 1992

299 | s | e 7 Series ...... 1990-1991
.......... 70 | oo | 728, 7280 ... 1981-1985

14| i | v 728i ............. 1986

[ T IR 730iA ... 1988

.................... 7320 oo 1981-1984

.................... 733i, 733iA ........... 1981-1984

.................... 735, 735i, 735iA ... 1981-1984

.................... 735i, 735iA . 1985-1989

.................... 745i ............. 1981-1986

361 | v | e 8 Series ...... 1991-1995

396 | oo | e 850 Series .. 1997

10 | e | e 850 ettt et 1990

.......... 78 | .......... | All other passenger car models except those in the M1 1981-1989
and Z1 series.

.......... L7 s 1986-1987

.......... M3 ... 1988-1989

.......... M5 ... 1988

.......... MB e 1987-1988

.......... X5 (manufactured 1/1/03-12/31/04) . 2003-2004

.......... Z3 e 1996-1998

.......... Z3 (European market) . 1999

.......... Z8 o 2002

.......... Z8 2000—2001

.......... K1 ... 1990-1993

.......... K100 1984-1992

.......... K1100, K1200 ... 1993-1998

.......... K758 1987-1995

.......... R100 1981

.......... R1100 1998-2001

.......... R1100 1994-1997
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VEHICLES MANUFACTURED FOR OTHER THAN THE CANADIAN MARKET—Continued
Manufacturer VSP VSA VCP Model type(s) Body Model year(s)
177 | e | e RITO0RS ... 1994
453 | s | e R1150GS .... 2000
359 | e | e RI200C ...t erees | eereeeeaeenee s 1998-2001
295 | e | e R80, RT00 ...ttt 1986-1995
Bristol BUS ......coooieiiiiieiiii | e 2 | VRT Bus—Double Decker 1981
Buell (MC) .. 399 | v | e All Models ......cccccceeeieennnnne 1995-2002
Cadillac ....ccceeveveeeiieeieene 1010 8 I R DEVIIE e 1994-1999
Cadillac .......cccocvevveeneinnene 448 | i | e DeVille (manufactured 8/1/99-12/31/00) .......ccccceveveunene 2000
Cadillac .... 375 | it | e SeVille ..o 1991
Cagiva ..... 444 | | e Gran Canyon 900 motorcycle . 1999
Chevrolet . 150 | covvevie | e 400SS ..o 1995
Chevrolet .... 298 | e | e Astro Van ... 1997
Chevrolet .... 405 | oo | e Blazer 1986
Chevrolet .......cccocvveeceennenne 461 | s | e Blazer (plant code of “K” or “2” in the 11th position of 2001
the VIN).
Chevrolet ......ccocoeoeenieeenne 349 | i | e Blazer (plant code of “K” or “2” in the 11th position of | .........cccceeee. 1997
the VIN).

Chevrolet 435 | i | e Camaro 1999
Chevrolet .... 369 | v | e Cavalier ... 1997
Chevrolet 365 | i | e CONVEHE i eee | eereeee e 1992
Chevrolet 419 | i | s Corvette COUPE ...ccueiiiiriiiiiieeeeec e 1999
Chevrolet . 242 | i | e Suburban 1989-1991
Chrysler ... 344 | | e Daytona 1992
Chrysler 373 | e | e Grand VOYAQET .......cooueeiieiiieieeiie et 1998
Chrysler 276 | ceveeee | e LHS (Mexican market) ........ccccovverieeniinieeneeeeenee e 1996
Chrysler ... 216 | cevveve | e Shadow (Middle Eastern market) .. 1989
Chrysler ... 273 | e | e Town and Country .......ccceceeeveeeeenn. 1993
Citroen .....cooceeveeviieieiiien | v 1| XM e 1990-1992
Daimler .... 12 | s | e Limousine ... 1985
Dodge 135 | i | Ram .......... 1994-1995
Ducati 241 | i | e 600SS 1992-1996
Ducati 421 | e | e 748 ..o 1999-2003
Ducati 220 | oo | s 748 Biposto 1996-1997
Ducati 452 | i | e 900 ......c..... 2001
Ducati 201 | oo | e 900SS 1991-1996
Ducati 421 | s | e 916 v 1999-2003
Ducati A75 | i | s 996 Biposto 1999-2001
Ducati 398 | i | e 996R ....cccien 2001-2002
Ducati 407 | oo | e Monster 600 2001
Ducati A74 | e | e ST4S ... 1999-2005
Eagle 323 | e | e VISION i 1994
Ferrar ....cooovvvieiiiiiiiiiiies | e 76 | . 208, 208 Turbo (all Models) ........ccceevieiiiiiiiiirieeeee 1981-1988
Ferrar ....ccoovvvciiniiiieiies | e 36 | e 308 (all models) 1981-1985
Ferrar ....coovviciiniiiiiiiies | e 37 | e 328 (all models) ... 1988-1989
Ferrar ....ccoovvvvciiniiiieiies | e 37 | e 328 (all models) 1985
Ferrar ....coocevveeevveviciieiies | cvveenenn 37 | e 328 GTS ..ottt et 1986-1987
Ferrari ... 86 | coveeee | e 348 TB ..... 1992
Ferrari ... 161 | e | e 348 TS ..... 1992
Ferrari ... 376 | vt | e 360 e 2001
Ferrari ... 5 20 I I 360 (manufactured after 8/31/02) ..... 2002
Ferrari ... 402 | s | e, 360 (manufactured before 9/1/02) ... 2002
Ferrari ... 327 | e | s 360 Modena ........ccccceveriiieeiieeee 1999-2000
Ferrari ... 446 | oo | e 360 Series .....c......... 2004
Ferrari ... 2 [0 I I 360 Spider & Coupe .. 2003
Ferrari ... 256 | ccoeeeees | e 456 oo, 1995
Ferrari ... 445 | s | e 456 GT & GTA ... 1999
Ferrari ... 408 | coocees | e 456 GT & GTA ..... 1997-1998
Ferrari ... 173 | s | e 512 TR ... 1993
Ferrari ... 377 | et | e 550 ..o 2001
Ferrari ... 292 | i | e 550 Marinello .. 1997-1999
Ferrari ... A15 | s | e 575 s 2002-2003
Ferrari ... 436 | oo | e Enzo ..... 2003—-2004
Ferrari ... 391 | i | e F355 ... 1999
Ferrari ... 355 | e | e F355 ..... 1996-1998
Ferrari ... 259 | s | e F355 e 1995
Ferrari ... A79 | oo | e F430 (manufactured prior to 9/1/06) . 2005—-2006
Ferrari ... 226 | coeeeees | e FBO e 1995
Ferrar ....ccoovvvviininieices | e | 38| s (] 1 © IR 1985
Ferrar ....ocoovvvvviiiiiiiiiiies | e | 74| Mondial (all models) 1981-1989
Ferrari .ccccoooveiiiiiiiiiiee | e | 39 | Testarossa .. 1989
Ferrari ..cccooovvoiiniiiiiiiiiiiiiies | e | 39 | Testarossa .....ccooeveeeeiieeeiiieeeeeees 1987-1988
o] (o [ 265 | oo |, Bronco (manufactured in Venezuela) ........cccccccevvcveennn 1995-1996
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322 | i | e Escort (Nicaraguan market) .........ccocceveniinniniiiiniiniies | eereeeieeneeeeen 1996

.......... 9 | Escort RS Cosworth 1994-1995

268 | oo | e Explorer (manufactured in Venezuela) .........ccccccovvvevins | evvenvcnnneene, 1991-1998

425 | s | e FAB0 e 2000

A71 | i | s Mustang .... 1997

367 | e | e Mustang .... 1993

250 | cvceies | e Windstar .......... 1995-1998

Freightliner ........c.ccocvveeenee. 179 | v | e, [ I 201 1 SRR 1991-1996
Freightliner ..........ccocveveeee. 178 | v | e FTLDT12064SD ....oooieeiieeeiee e 1991-1996
GMC ..o 134 | i | e Suburban ............... 1992-1994
Harley Davidson (MC) ........ 472 | e | e FX, FL, XL Series . 2005
Harley Davidson (MC) ........ 422 | s | e, FX, FL, XL Series ..... 2004
Harley Davidson (MC) ........ 393 | i | e FX, FL, XL Series ..... 2003
Harley Davidson (MC) ........ 372 | i | FX, FL, XL Series ..... 2002
Harley Davidson (MC) ........ 362 | e | e FX, FL, XL Series ..... 2001
Harley Davidson (MC) ........ 321 | e | FX, FL, XL Series ..... 2000
Harley Davidson (MC) ........ 281 | v | e FX, FL, XL Series ..... 1999
Harley Davidson (MC) ........ 253 | i | s FX, FL, XL Series ..... 1998
Harley Davidson (MC) ........ 202 | e | s FX, FL, XL Series . 1981-1997
Harley Davidson (MC) ........ 422 | i | s VRSCA ....ccoviiene 2004
Harley Davidson (MC) ........ 394 | i | e VRSCA ..... 2003
Harley Davidson (MC) ........ 374 | v | e VRSCA ..o 2002
Heku ..o | e 33 | 750 KG Boat Trailer ............... 2005
HObDY e | 29 | Exclusive 650 KMFE Trailer .. 2002—-2003
Hobson ... | e 8 | Horse Trailer .......cccocvveenen. 1985
Honda ..o 319 | i | Accord ......... 1992-1999
Honda ..o 280 | oo | e ACCOrd ..o 1991
Honda ..o 451 | | s Accord (sedan & wagon (RHD)) ... 1994-1997
Honda .....cccovvieiiiiiiiie 128 | oo | e Civic DX Hatchback .........cccceceeuen. 1989
Honda .....cccovviiiiiiiee A47 | i | s CRV i, 2002
Honda .....cocoeviiiiiiiiece 309 | o | s Prelude 1994-1997
Honda .....cocoevviiiiiiieece 191 | i | e Prelude .......ccccoeeveeene 1989
Honda (MC) ....ccccevvreennne. 440 | oo | e CB 750 (CB750F2T) . 1996
Honda (MC) ......ccoovveennne. 106 | oo | e CB1000F ......ccceoveneee 1988
Honda (MC) ....ccooovvviiiiiins | e 22 | CBR 250 ...... 1989-1994
Honda (MC) ......cccovvveenenne. 348 | i | e CMX250C 1981-1987
Honda (MC) .....ccccovvreenenne 174 | i | e CP450SC 1986
Honda (MC) .....cccccovvrevnnenne 1C17< 0 IR I RVF 400 ...... 1994-2000
Honda (MC) .....ccccovreenenne. 290 | cooeeenn | e VF750 ....... 1994-1998
Honda (MC) .....ccceeiiniinne 358 | it | e VFR 400 .....ccoeveuneenn. 1994-2000
Honda (MC) ....covvvivniiiine | e 24 | VFR 400, RVF 400 ... 1989-1993
Honda (MC) ......ccoceviiiirnns 315 | s | VFR750 ..oooiiiiiiien. 1991-1997
Honda (MC) .....ccccevvieennne. 7 S R VFR750 .... 1990
Honda (MC) ......ccooevvvivrenns 315 | et | e VEFRBOOD ..ottt 1998-1999
Honda (MC) .....cccovveviirens 294 | s | e, VTB00 ... reee et e et e e e e e e sneeeenns 1991-1998
Hyundai 269 | e | e Elantra ...... 1992-1995
Jaguar .... T8 | oo | e Sovereign . 1993
Jaguar ... A1 | | e S-Type ..... 2000-2002
Jaguar .... L U XJ6 ........ 1987
Jaguar ..o | e | A1 XJ6 1985-1986
Jaguar ... | e | 41 XJ6 ... 1984
Jaguar ..o | e | A1 XJB oo 1981-1983
Jaguar .... 215 | e | e XJ6 Sovereign . 1988
Jaguar ... 195 | i | e XJS ... 1994-1996
Jaguar .... 129 | i | e XJS ... 1992
Jaguar ... 175 | i | e XJS ... 1991
Jaguar .....cccccvvvvciiniiiiies | e | 40 XJS ... 1986-1987
Jaguar ..o | e | 40| XJS . 1981-1985
Jaguar .... 336 | e | e XJS, XJ6 ... 1988-1990
Jaguar ... 330 | o | e XK-8 ...ccoeeene 1998
Jeep ....... 180 | coviven | e Cherokee .. 1995
Jeep ... 254 | i | e Cherokee .....cccccevevceeevcieeeeeen, 1993
Jeep 211 | i | s Cherokee (European market) ........cccccreeveneeicnennnene. 1991
Jeep 164 | v | e, Cherokee (Venezuelan market) ........ccccocceeevcieeeiinennns 1992
Jeep ... 382 | i | e Grand Cherokee ........cccocevervennene 2001
Jeep ... Z5C [N I I Grand Cherokee .... 1997
Jeep ... 404 | e | e Grand Cherokee ........cccocevercienerienceeenenen 1994
Jeep ... 1751 I I I Grand Cherokee (LHD—Japanese market) ..... 1997
Jeep ... 466 | .oooiiit | e LIberty ... 2002
Jeep ... L R Liberty (Mexican market) .... 2004
Jeep ... 341 | i | s Wrangler .......cccocoeriieieenen. 1998
Jeep 255 | i | WIANGIEE .t 1995
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Jeep i | 217 | i | e WIANGIEE i 1993
Kawasaki (MC) ....cccoceveevee | 233 | civecies | v EL250 1992-1994
Kawasaki (MC) .....cccoceeeeeeeee | 190 | oo | e KZB50B ...ttt e 1982
Kawasaki (MC) ....ccccovvvvee | 182 | i | e ZX1000-BT ..o 1988
Kawasaki (MC) ...cccoovvveveeee | 222 | i | e, ZXA00 ..., 1987-1997
Kawasaki (MC) ...ccccoovveeeeeee | 312 | i | e, ZX6, ZX7, ZX9, ZX10, ZX11 1987-1999
Kawasaki (MC) ....ccccovveeeeeee | 288 | i | e, b4, 10O SRR BN 1985-1998
Kawasaki (MC) ......ccccevvveee | 247 | coveeees | v 474 = B T 1 01 USRS 1993-1998
Ken-MeX ....ccovevveevveeecvceeeeene | 187 | i | e T800 ........... 1990-1996
Kenworth ....ccccovvvvvvevee | 115 | i | s T8O0 oo 1992
Komet ..ccoovvevcivevcveevceeene | 477 | s | e, Standard, Classic & Eurolite trailer 2000-2005
KTM (MC) vevviiiiiiiiiieeeee | 363 | v | e Duke Il oo 1995-2000
Lamborghini .....cccccevvevvcenes | 416 | e | i Diablo (except 1997 Coupe) 1996-1997
Lamborghini 26 | Diablo COUPE .....ccceerverieeriiieieneere e 1997
Lamborghini ......ccccecovvvveees | 458 | i | i Gallardo (manufactured 1/1/04-12/31/04) ..... 2004
Lamborghini .......ccccecevvvveees | 476 | v | i Murcielago ........cccoviiiiiiiii 2005
Land ROVEr ....ccovvvvvvvveeeeen | 212 | i | e Defender 110 ... 1993
Land Rover ......cccccvcvvvvvvees | 432 | i | i Defender 90 (manufactured before 9/1/97) VIN 1997

“SALDV224*VA” or “SALDV324*VA”.

Land Rover .....ccccocvvvceeeee | 338 | i | e, DISCOVEIY ..ottt snees | oareeessineeesneeeas 1994-1998
Land Rover ......cccovvcnvcenee | 437 | v | i DiISCOVEIY (1) oot | eenrese e 2000
LeXUS ..oovvecvivieeeeeeviiiieneeeeens | 460 | i | e GS300 1998
LeXUS .ooovviveiiiiiiniiieeniieeeen | 298 | s | e, GS300 1993-1996
LeXus ...ccooovvvvevnniieneiiieeenne | 8307 | i | e, RX300 1998-1999
LEXUS .ooovvcciiiieeeeeciiieeeeeeees | 225 | i | e SC300 1991-1996
LEXUS .ooviiveeiiieeiiieeeiiieeeee | 225 | i | e, SC400 1991-1996
Lincoln oo | 144 | e, Mark VII 1992
Magni (MC) ..cccovevvvvciiieene | 264 | i | e Australia, Sfida 1996-1999
Maserati ....cccccoeevvvvicceeen | 185 | i | s Bi-Turbo 1985
Mazda ....cccoevvvvevcieevieeenns | B | i | e, MPV ............ 2000
Mazda ....cccocevvvvevviieeeceeeee | 184 | | e, MX-5 Miata 1990-1993
Mazda ....cccocovvvvevcieeecceeeee | 279 | s | e, RX-7 1987-1995
Mazda ....cccocovveveeiieeecieeeee | 199 | | . RX-7 1986
Mazda ....ccccecvvveeiieeeciieeeeis | e | 42| RX-7 1981
Mazda ......ccooooeveeiivciieneeee | 351 | i | e, Xedos 9 1995-2000
Mercedes Benz ......cccccccccoes | e | B4 | 190 .......... 1984
Mercedes Benz ......cccccccccoe. | e | 54| Ll TO0 D e 201.126 ....... 1984-1989
Mercedes Benz ........ccccceeee | v | B4 | L 190 D (2:2) oot 201.122 ... 1984-1989
Mercedes Benz .......cccccccee. | 454 | i | e, 1993
Mercedes Benz ......cccccceeeee | 71| it | e, 1992
Mercedes Benz ......cccccoeeeees | 126 | i | eeienen 1992
Mercedes Benz ......ccccceeeeees | 45 | it | e 1991
Mercedes Benz ......ccccoeeeees | 22 | v | vevienenn 1990
Mercedes BeENz .....cccccceeeeees | e | B4 | it [ 190 E e snnnneee e | 201,028 . 1986—-1989
Mercedes BeENz .....ccocceeveees | e | B4 | it [ 190 E e snnnnen e | 201,029 L 1986
Mercedes BeNz .....ccococeeveees | e | B4 | it [ 190 E et snnneee e | 201,034 L 1984-1985
Mercedes Benz ......cccccocecees | e | 54| . [190E Ll 1983
Mercedes Benz ......ccccocevvee | voeeeeeen | 54| . 190 E (2.3) . 1984-1989
Mercedes Benz ........ccccceeee | v | B4 | Ll 190 E (2.6) ........ 1987-1989
Mercedes Benz ......ccccooeevvee | voeeeeeen | 54| . 190 E (2.6) 16 ...... 1986-1989
Mercedes Benz .......ccccccccce. | eeeeeeein | 55| il P20 [0 IR 1985
Mercedes Benz ......ccccceeevees | v | B2 | il 200 . 1981-1985
Mercedes Benz ......ccccccccee. | A7 | it | e 200 D 1986
Mercedes Benz ......ccccceeevees | v | B2 | il 200D 1981-1982
Mercedes Benz .......cccccccoc. | 75 | coiviiiiis | eevinens 200 E 1993
Mercedes Benz ......cccccoeeeee. | 109 | oo | e 200 E 1991
Mercedes Benz ......ccccccooeoe. | 11| i | e, 200 E ....... 1989
Mercedes Benz ......ccccoeeeeees | 3| i | e 200 TE ..... 1989
Mercedes Benz ........cc........ | 168 | oo | e 220E ..o 1993
Mercedes Benz ......cccccceeeees | 167 | v | eeiieen 1993-1996
Mercedes Benz ......cccccccccees | eeeeeeen | B2 | il 230 s 1981-1985
Mercedes Benz ......cccccceceee. | 203 | oo | eeiieees 230 CE 123.043 ....... 1992
Mercedes Benz ......cccccccc.o.. | 84 | iiiiiii | eeiinnns 230 CE 124.043 ....... 1991
Mercedes Benz .....cccccoeeevees | veveeeeen | B2 | il 230 CE 123.243 ....... 1981-1984
Mercedes Benz .......ccccccco.. | 127 | oo | e 230 E ....... 124.023 ....... 1993
Mercedes Benz ......ccccoeeeeees | T4 | i | e 230 E 124.023 ....... 1991
Mercedes Benz ......cccccccc.o.. | 19 | i | e 230 E 124.023 ....... 1990
Mercedes Benz ......ccccceeeeees | 20 | ceiiiiiii | veiieen 230 E 124.023 ....... 1989
Mercedes Benz ......ccccccocee. | 1| i | e, 230 E 124.023 ....... 1988
Mercedes Benz ......ccccoceeeees | e | 55| il 230 E 124.023 ....... 1985-1987
Mercedes Benz ......cccccccccees | eeeeeeen | B2 | il 230 E 123.223 ....... 1981-1985
Mercedes Benz ......ccccoeeeeees | i | B2 Ll 22 1O I SRS 123.083 ....... 1981-1985
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Mercedes Benz

Mercedes Benz ....

Mercedes Benz
Mercedes Benz

Mercedes Benz ....
Mercedes Benz ....

Mercedes Benz
Mercedes Benz

Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....

Mercedes Benz
Mercedes Benz

Mercedes Benz ....
Mercedes Benz ....

Mercedes Benz
Mercedes Benz

Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....

Mercedes Benz
Mercedes Benz

Mercedes Benz ....
Mercedes Benz ....

Mercedes Benz
Mercedes Benz

Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....
Mercedes Benz ....

Mercedes Benz

300 D Turbo
300 D Turbo

300 D Turbo ...

1989
1985
1981-1985
1981-1985
1981-1985
1984-1985
1981-1983
1992
1990-1993
1992
1987-1989
1986
1985
1989
1986
1981-1985
1981-1985
1993
1981-1985
1981-1983
1981-1988
1981-1985
1981-1985
1981-1985
1981
1981-1985
1981-1985
1981-1985
1993
1992
1991
1990
1988-1989
1985-1986
1981-1985
1981-1985
1987-1989
1986
1985
1986-1989
1992
1986-1989
1985
1990-1993
1981-1989
1990
1988-1989
1986-1987
1985
1990
1988-1989
1987
1986
1992
1989
1986-1988
1981-1985
1981-1985
1992
1990
1986-1989
1993
1992-1993
1984-1989
1982-1989
1981-1983
1981-1989
1981-1989
1981-1989
1992-1994
1993
1990-1991
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Mercedes Benz ......cccccceeeees | eveeenne 53| e 126.034 1987-1989
Mercedes Benz .......ccccceeeees | eeeeenne 53| e 1986
Mercedes Benz .......ccccceeees | eeeene 53| e 1985
Mercedes Benz 201 I R 1990
Mercedes Benz .... 48 | s | e 1990
Mercedes Benz .......cccccccee. | e, 53| e 1986-1989
Mercedes Benz .......cccccceees | e, 44 | ... 1986
Mercedes Benz ......cccccceeees | eveennne 51 | . 1981-1988
Mercedes Benz .......cccccceeees | eeeennn. 51 | ... 1981-1988
Mercedes Benz ......cccccoeeeees | e 44 | ... 1981-1989
Mercedes Benz ......cccccceeeees | eeeennne 44 | ... 1981-1989
Mercedes Benz .... 56 | cevveeees | eeeeeenn 1991
Mercedes Benz .... P2{< T I I 1991
Mercedes Benz .... 154 | v | e, 1990
Mercedes Benz .... 113 I I 1988
Mercedes Benz ......cccccccccees | e | B3| il 1981-1986
Mercedes Benz .... (51 20 R 1990
Mercedes Benz .......ccccccccoe. | e 53| i 1984-1989
Mercedes Benz .......cccccccees | e 53| e 1982-1983
Mercedes Benz .......ccccceeees | eeeennn. 53| . 1981
Mercedes Benz (51 0 IR 1991
Mercedes Benz .... L1 TC T IR R 1990
Mercedes Benz ......cccccceeeees | eeeennne 53| e 1984-1989
Mercedes Benz ......ccccceeeeees | eveenne 53| e 1981-1983
Mercedes Benz [S]0 1 I I 1992
Mercedes Benz .... [ 1C T IR I 1991
Mercedes Benz .... P22C T I I 1989
Mercedes Benz ......ccccccceees | e | 44 1986—-1989
Mercedes Benz ......ccccccccees | e | 44 L 1984-1985
Mercedes Benz ......cccccccccees | e | 44 1983
Mercedes Benz ......cccccccceee | eeeeeeeenn | 44| Ll 1982
Mercedes Benz ......ccccceeeeee | vvveeeeeen | 44| Ll 1981
Mercedes Benz ......ccccceeeeee | eveeeeenn | 44| Ll 1981
Mercedes Benz .... €10 1C 20 I 1991
Mercedes Benz .... 141 | s | e, 1990
Mercedes Benz ......ccccceeeeees | eveeene 53| e 1986—-1989
Mercedes Benz 469 | oo | e 1991
Mercedes Benz 89 | v | e 1990
Mercedes Benz .......ccccoeeeees | eeeene 53| e 1986-1989
Mercedes Benz .......ccccccceees | e 44 | ... 1986—-1989
Mercedes Benz .......ccccccceees | e, 43 | e 1981
Mercedes Benz .......cccccccee. | e 43 | e . 1981
Mercedes Benz .........cccccoee | e 43 | e 600 Long 4dr ..... 100.014 ....... 1981
Mercedes Benz ........cccceee | i 43 | e 600 Long 6dr ........ 100.016 ....... 1981
Mercedes Benz .... 185 | oo | e 600 SEC COUPE ....eeiiiiiiieiiieiee sttt eniees | eenieeereeseeeeeas 1993
Mercedes Benz .... 271 | e | e 600 SEL ..... ... | 140.057 ....... 1993-1998
Mercedes Benz .... 121 | s | s B00 SL oo 129.076 ....... 1992
Mercedes Benz ......cccccoeeeees | e 77 | e All other passenger car models except Model ID 114 | ... 1981-1989

and 115 with sales designations “long,” ‘“station
wagon,” or “ambulance”.

Mercedes Benz 441 | e | e € 320 it 2001-2002
Mercedes Benz .... 456 | cooveeeen | e C Class .... 20002001
Mercedes Benz .... 17 I R B C Class .... 1994-1999
Mercedes Benz .... 1740 18 I R CL 500 ..... 1999-2001
Mercedes Benz .... 277 | ceveeees | e CL 500 ..... 1998
Mercedes Benz .... 1740 18 I R CL 600 ..... 1999-2001
Mercedes Benz .... 357 | e | e CLK 320 ..... 1998
Mercedes Benz .... 1C7<10 I I IR CLK Class .. 1999-2001
Mercedes Benz .... L4 < T R I CLK-Class .. 2002-2005
Mercedes Benz .... 24 T I I E 200 .......... 1995-1998
Mercedes Benz .... P20 7 R E 200 1994
Mercedes Benz .... 168 | coveees | e E 220 1994-1996
Mercedes Benz .... 245 | v | e E 250 1994-1995
Mercedes Benz .... 166 | covcveeee | e E 280 1994-1996
Mercedes Benz .... 418 | e | e E 320 .... 2002-2003
Mercedes Benz .... 240 | oo | e E 320 coveeiiiiieeeeee 1994-1998
Mercedes Benz .... 318 | i | s E 320 Station Wagon .. 1994-1999
Mercedes Benz .... 169 | covveees | e, E 420 ccoveiiiieeeeee 1994-1996
Mercedes Benz .... 304 | i | e E 500 1995-1997
Mercedes Benz .... 1 C T I I E 500 ....... 1994
Mercedes Benz .... 2 N N E Class 2003-2004
Mercedes Benz 401 | e |, |7 - T SR 1996—-2002
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Mercedes Benz 354 | it | e, E Series 1991-1995
Mercedes Benz ........ccccceee | e 18 | G-Wagon .... 1999-2000
Mercedes Benz ........ccccceeee | cevveiis | e, 16 | G-Wagon 1998
Mercedes Benz ........ccccceeee | covveiis | e, 15 | G-Wagon 1997
Mercedes Benz ........cccceeee | e 11 | G-Wagon ........ 1996
Mercedes Benz ..o | e 5 | G-Wagon 300 .... 1994
Mercedes Benz ........ccccees | cvviiis | e, 3 | G-Wagon 300 .......ccccoiveiiiiiiiiieeee e 1993
Mercedes Benz ........ccocceeee | cvvviis | i, 5 | G-Wagon 300 .......ccccrveiniiiiiiiieiee e 1990-1992
Mercedes Benz .........ccccoee | i 6 | G-Wagon 320 LWB ..... 1995
Mercedes Benz .... 392 | i | e G-Wagon 5 DR LWB . 2002
Mercedes Benz ........ccccevie | cieeenns 21 | G-Wagon 5 DR LWB . 2001
Mercedes Benz ........cccceeie | cieeens 13 | G-Wagon LWB V-8 .... 1992-1996
Mercedes Benz ........ccccceeee | cveenee 31 | G-Wagon SWB ........ 2005
Mercedes Benz .........cccceee | e 28 | G-Wagon SWB ..... 2004
Mercedes Benz ........ccccceeee | cveennee 14 | G-Wagon SWB .......ccccceeeeveieenennn. 1990-1996
Mercedes Benz ........ccccceee | e 25 | G-Wagon SWB Cabriolet & 3DR ... 2001-2003
Mercedes Benz .... 486 | ccceeeees | e 2004
Mercedes Benz .... 85 | e | e 1994
Mercedes Benz .... 236 | coeeeeees | e 1994-1998
Mercedes Benz 267 | coveeees | e 1994-1997
Mercedes Benz 1< 7/ I I B 2000-2001
Mercedes Benz .... 235 | coveees | e 1994-1997
Mercedes Benz .... 1< 7/ I8 IR R 2000-2001
Mercedes Benz 297 | ceveees | e 1995-1999
Mercedes Benz 185 | ovvevie | e S 6800 COUPE .eoueeieiiiiiieiie ettt 1994
Mercedes Benz .... 214 | i | s S 600L ............ 1994
Mercedes Benz .... 442 | | e S Class .... 2002—-2004
Mercedes Benz .... 387 | e | e S Class .... 1999-2002
Mercedes Benz .... 1721 R R S Class .... 1998-1999
Mercedes Benz .... 342 | i | e S Class .... 1995-1998
Mercedes Benz .... 395 | v | e S Class .... 1993
Mercedes Benz .... F:727C T I I S Class ....... 1991-1994
Mercedes Benz .... G C N U SE Class .... 1992-1994
Mercedes Benz .... 343 | o | e SEL Class .. 1992-1994
Mercedes Benz .......ccccceeeee | cveeenns 19 | SL Class ..... 2001-2002
Mercedes Benz .... 386 | coovveeen | eeeeens SL Class ..... 1997-2000
Mercedes Benz 329 | v | e SL ClaSS ooueiieeiiie et 1993-1996
Mercedes Benz 470 | v | e, SL-Class (European Market) 2003-2005
Mercedes Benz .... 381 | o | s SLK e 2000—2001
Mercedes Benz 257 | v | e SLK .......... 1997-1998
Mercedes Benz (truck) ....... 468 | oo | e Sprinter 2001-2005
Mini e 482 | i | s Cooper (European market) ........ccccccvrcieniieeiecniensieeen. 2005
Mitsubishi . LEC T U IR Galant Super Salon .............. 1989
Mitsubishi . < 20 I I Galant VX ....ccoveee 1988
Mitsubishi .............. 170 | oo | e Pajero ............. 1984
Moto Guzzi (MC) ..... 403 | cooeeeeen | eeeenn California EV .. 2002
Moto Guzzi (MC) ..... 118 | oo | e Daytona .......... 1993
Moto Guzzi (MC) ..... 264 | oo | e Daytona RS 1996-1999
MV Agusta (MC) ... 420 | i | e, F4 .. 2000
Nissan ... 162 | oveve | e 2408X ...... 1988
Nissan ... 198 | s | e B00ZX e 1984
NiSSAN oo | e 32 | GTS & GTR (manufactured 1/96-6/98) 1996-1998
Nissan ... 138 | e | e Maxima ....c.coeeiiiieiee s 1989
Nissan ... 412 | s | e Pathfinder ... 2002
Nissan ... 316 | v | e Pathfinder ... 1987-1995
Nissan ... 139 | v | e Stanza ........ 1987
Nissan ....cccoevvvvviiiiiiieeeiee | e | 75| Z, 2807 ... 1981
Peugeot ... 65 | i | e 405 .......... 1989
Plymouth .. 353 | o | e Voyager .......cccecee. 1996
Pontiac ............... 481 | e | e Firebird Trans Am ... 1995
Pontiac (MPV) ... 189 | v | e Trans Sport ............. 1993
Porsche ... 346 | oo | e M1 e 1997-2000
Porsche ... 439 | i | s 911 (996) Carrera ... 2002—-2004
Porsche ... 438 | e | e 911 (996) GT3 ......... 2004
Porsche ... 29 | s | e 911 C4 ... 1990
Porsche ....cccccovvivvvveiiieiciee | e | 56| e 911 Cabriolet .. 1984-1989
Porsche ... 165 | oo | e 911 Carrera .... 1995-1996
Porsche ... 103 | oo | e 911 Carrera .... 1994
Porsche ... 165 | oo | e 911 Carrera .... 1993
Porsche ....cccccovvivvvveiiieiciee | e | 56| e 911 Carrera .....cccceeeeveeeennn 1981-1989
Porsche ... 15723 U R 911 Carrera 2 & Carrera 4 1992
Porsche ....ccoovviveiieeeieiiee | 56 | oo LS I 00T o = SN 1981-1989
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Manufacturer VSP VSA VCP Model type(s) Body Model year(s)
Porsche ..o | e, 56 | .cceennne 911 TArQa eeeeeeeieee e 1981-1989
Porsche ... 347 | e | 911 Turbo ... 2001
Porsche 125 | i | 911 TUIDO i 1992
Porsche ... | e 56 | .o 911 TUIDO i 1981-1989
Porsche ......ccccecieniniiiiies | e 59 | s 924 Coupe .. 1981-1989
Porsche ... | v, 59 | e 924'S ... 1987-1989
Porsche .....cccccveveniiiiiiies | e 59 | e 924 Turbo Coupe 1981-1989
Porsche 272 | e | e 928 e et 1993-1998
Porsche ... 266 | ceoeeene | e 928 ..o 1991-1996
Porsche ..o | v 60 | .......... 928 Coupe .. 1981-1989
Porsche ..o | e, 60 | oo 928 GT ........... 1981-1989
Porsche .....ccccoveiiniiiciiies | e 60 | oo 928 S Coupe .. 1983-1989
Porsche ... 210 | oo | e 928 84 ............ 1990
Porsche ... | e, 60 | oo 928 84 ... 1981-1989
Porsche ....ccoccvvivenicicnies | e, 61| e 944 ... 1982-1983
Porsche ......cccooiiiiiiiiiiies | e 61| e 944 Coupe .. 1984-1989
Porsche ... 97 | e | e 944 S Cabriolet .... 1990
Porsche .....ccocvcvininiiiiies | e 61| ..o 944 S COUPe ..ccvvevviriienn 1987-1989
Porsche ... 152 | s | e 944 S2 (2-door Hatchback) .. 1990
Porsche ......ccocvvviniiiiiciis | e 61| e 944 TUrbo COUPE ....ouviiiiieiieeriee ettt 1985-1989
Porsche 116 | oo | e 946 TUIDO ... 1994
Porsche ....ccovvviveiieeeieiiiie | v 79 | e All other passenger car models except Model 959 ........ 1981-1989
Porsche ... 390 | i | e BOXSEEr ..o 1997-2001
Porsche 390 | covevies | e Boxster (manufactured before 9/1/02) .......ccccooevveeenenne 2002
Porsche 463 | i | e Carrera GT ..occooeeeeieceeneeee e 2004-2005
Porsche ... 464 | i | e Cayenne ..... 2003-2004
Porsche ... 388 | i | e GT2 ... 2002
Porsche ......cccocviiiiiiiiiies | e, 20 | GT2 ......... 2001
Rolls Royce .... 340 | i | s Bentley ......cccoceenee. 1987-1989
Rolls Royce .... 186 | oo | e Bentley Brooklands .... 1993
Rolls Royce .... 258 | e | e Bentley Continental R . 1990-1993
Rolls Royce .... [S3C 20 IR I Bentley Turbo .............. 1986
Rolls Royce ... 243 | i | e Bentley Turbo R ... 1995
Rolls Royce .... 291 | i | e Bentley Turbo R ... 1992-1993
Rolls Royce .... 122 | e | e Camargue ............. 1984-1985
Rolls Royce .... 339 | i | e Corniche ..... 1981-1985
Rolls Royce .......cccevuveennnns 455 | i | e 2004
Rolls Royce ......cccceevveennnee 188 | oo | e 1984
Saab 426 | e | e, 2003
Saab 158 | oo | e 1983
Saab 270 | ovcevien | e L 900'S et nne | eentene e 1987-1989
Saab 219 | v | e 1996-1997
Saab ..... 213 | et | e 1995
Saab ..... 219 | e | e 1990-1994
Saab ..... 334 | | 1994
Saab ........ 59 | it | e 1988
Smart Car .....ccocevevvenienien | e 27 | Fortwo coupe & cabriolet (incl. trim levels passion, 2002—-2004
pulse, & pure).
Smart Car ....cccoceveveeiinien | e | e 30 | Fortwo coupe & cabriolet (incl. trim levels passion, | ................. 2005
pulse, & pure).
Smart Car ....cccoceveveeninien | e | e 34 | Fortwo coupe & cabriolet (incl. trim levels passion, | ... 2006
pulse, & pure) Manufactured before 9/1/06.
Suzuki (MC) ...ovvvrviiiiieine L T A I GS 850 it 1985
Suzuki (MC) .... 287 | e | e GSF 750 ..... 1996-1998
Suzuki (MC) .... 208 | v | e GSX 750 ......... 1983
Suzuki (MC) .... 227 | e | e GSX-R 1100 .. 1986-1997
Suzuki (MC) .... 7 | i | e GSX-R 750 .... 1999-2003
Suzuki (MC) .... 275 | e | e GSX-R 750 .....cccceue 1986-1998
Suzuki (MC) 484 | i | e GSX1300R Hayabusa . 1999-2006
Toyota ......... 449 | | e 4—Runner .......cccoceveene 1998
Toyota ... 308 | o | e Avalon ........ 1995-1998
Toyota ... 39 | i | e Camry ...... 1989
Toyota ...cocovvvciiiiiiciciiiiiciees | e | B3| Camry ...... 1987-1988
TOoyota ..ooeveeeviieiiecieesieeiees | e | B4 Celica ...... 1987-1988
Toyota ...cocovvvciiiiiiciciiiiciees | e | 65| Corolla ........ 1987-1988
Toyota ... 218 | v | e Land Cruiser ... 1990-1996
Toyota ... 101 | i | e Land Cruiser ... 1989
Toyota ... 252 | i | e Land Cruiser ... 1981-1988
Toyota ... 324 | i | e MR2 ............ 1990-1991
Toyota ... 1C10 2 I IR Previa ...... 1993-1997
Toyota ... 326 | coooiiein | e Previa ...... 1991-1992
TOyota oo 480 | oo | RAVA e 2005
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VEHICLES MANUFACTURED FOR OTHER THAN THE CANADIAN MARKET—Continued

Manufacturer VSP VSA | VCP Model type(s) Body Model year(s)
Toyota 328 | i | s 1996
Toyota 200 | oo | e 1987-1988
Triumph (MC) .ccoeviiiriene 1< 1 I AR IR 1995-1999
Triumph (MC) 409 | e | e 1982
Vespa (MC) ..... 378 | i | e ET2, ET4 2001-2002
Volkswagen ..... 306 | coeveenn | e Eurovan 1993-1994
Volkswagen ..... <102 I I Golf ........ 1988
Volkswagen ..... 159 | vt | e Golf ........ 1987
Volkswagen ..... 92 | i | s Golf lll ....... 1993
Volkswagen ..... 467 | e | e Golf Rallye ... 1989
Volkswagen ..... £ IR I Golf Rallye .................... 1988
Volkswagen ..... 149 | i | e GTI (Canadian market) 1991
Volkswagen ..... 274 | i | e Jetta ..o 1994-1996
Volkswagen ..... 148 | i | e Passat 4-door Sedan 1992
Volkswagen ..... 42 | | s SCirocco ......cccevuieunnne 1986
Volkswagen ..... 251 | e | s Transporter .. 1990
Volkswagen .........cccceeeeene 284 | i | e TranSPOMer ......ccoiiiiiiiie e 1988-1989
Volvo 43 | e | e 262C ..o 1981
Volvo 137 | s | e 740 GL ..... 1992
Volvo 87 | e | e 740 Sedan ... 1988
Volvo 286 | oceeees | e 850 Turbo .... 1995-1998
Volvo 95 | it | e 940 GL e 1993
Volvo 137 | e | e 940 GL it 1992
VOIVO .o 132 | i | e 945 GL oo 1994
VOIVO ..o 176 | oo | e 960 Sedan & Wagon 1994
VOIVO .o 434 | i | e C70 e 2000
VOIVO oo 335 | i | e S70 ... 1998-2000
Yamaha (MC) .....cccccvvevennenne 113 | i | e FJ1200 (4 CR) 1991
Yamaha (MC) ....ccccovvvvven | wvriieens 23 | FJR 1300 ......... 2002
Yamaha (MC) .....cccccvvevennenne €110 0 I IR R1 e 2000
Yamaha (MC) .....ccccervvenuenne 171 | i | RD-350 1983
Yamaha (MC) ......cccceoevreene 301 | covevees | e VIFAQO ittt 1990-1998

Issued on: September 15, 2006.
Nicole R. Nason,
Administrator.
[FR Doc. 06—8260 Filed 9—25-06; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 051128312-6192-02; 1.D.
111605A]

RIN 0648—-AS15

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Shrimp
Fishery of the Gulf of Mexico;
Amendment 13

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S issues this final rule to
implement Amendment 13 to the
Fishery Management Plan for the
Shrimp Fishery of the Gulf of Mexico
(Amendment 13), as prepared and

submitted by the Gulf of Mexico Fishery
Management Council (Council). This
final rule establishes a 10-year
moratorium on issuance of Federal Gulf
shrimp vessel permits; requires owners
of vessels fishing for or possessing royal
red shrimp from the Gulf of Mexico
exclusive economic zone (EEZ) to have
a royal red shrimp endorsement;
requires owners or operators of all
federally permitted Gulf shrimp vessels
to report information on landings and
vessel and gear characteristics; and
requires vessels selected by NMFS to
carry observers and/or install an
electronic logbook provided by NMFS.
In addition, Amendment 13 establishes
biological reference points for penaeid
shrimp and status determination criteria
for royal red shrimp. The intended
effects of this final rule are to provide
essential fisheries data, including
bycatch data, needed to improve
management of the fishery and to
control access to the fishery. Finally,
NMFS informs the public of the
approval by the Office of Management
and Budget (OMB) of the collection-of-
information requirements contained in
this final rule and publishes the OMB
control numbers for those collections.

DATES: This final rule is effective
October 26, 2006.

ADDRESSES: Copies of the Final
Regulatory Flexibility Analysis (FRFA)
may be obtained from Steve Branstetter,
NMFS, Southeast Regional Office, 263
13th Avenue South, St. Petersburg, FL
33701; telephone 727-824-5305; fax
727-824-5308; e-mail
Steve.Branstetter@noaa.gov.

Comments regarding the burden-hour
estimates or other aspects of the
collection-of-information requirements
contained in this proposed rule may be
submitted in writing to Jason Rueter at
the Southeast Regional Office address
(above) and to David Rostker, Office of
Management and Budget (OMB), by e-
mail at David Rostker@omb.eop.gov, or
by fax to 202—395-7285.

FOR FURTHER INFORMATION CONTACT:
Steve Branstetter, telephone: 727-551—
5796; fax: 727-824-5308; e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
shrimp fishery in the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Council and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

On November 23, 2005, NMFS
published a notice of availability of
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Amendment 13 and requested public
comment (70 FR 70780). On April 5,
2006, NMFS published the proposed
rule to implement Amendment 13 and
requested public comment on the
proposed rule (71 FR 17062). NMFS
approved Amendment 13 on February
21, 2006. The rationale for the measures
in Amendment 13 is provided in the
amendment and in the preamble to the
proposed rule and is not repeated here.

Comments and Responses

Following is a summary of the
comments NMFS received on
Amendment 13 and the proposed rule
and the respective NMFS’ responses.

Comment 1: Penaeid shrimp stocks
are not overfished or undergoing
overfishing, thus, there is no biological
reason for a moratorium on the issuance
of new vessel permits in the Gulf
penaeid shrimp fishery. The only
rationale for such action is based on
economics, in violation of national
standard 5.

Response: NMFS disagrees there is no
biological reason to establish a
moratorium in the Gulf shrimp fishery.
Although shrimp stocks are not
overfished or undergoing overfishing,
shrimp effort directly impacts bycatch
species, such as the overfished red
snapper stock. The intent of the
moratorium is to cap the fishery at its
recent level of participants and reduce
the possibility of future entry into the
fishery should the currently poor
economic situation change. Capping
participation in the fishery reduces the
potential for future increases in red
snapper bycatch and improves the
probability of rebuilding this overfished
stock.

Comment 2: The Council violated the
National Environmental Policy Act and
the Administrative Procedures Act by
taking final action on an incomplete
document. As requested by the Council,
NMFS presented new information to the
Council as a hand-out at the meeting.
The Council members had little time to
review the new information before
taking final action on the amendment.
The completed analyses were not
incorporated into the document when
the Council voted to submit the
amendment to the Secretary of
Commerce.

Response: At its March 2005 meeting,
the Council added new alternatives to
the document to consider a more recent
control date for the fishery. One
possible date was May 2, 2005. Analyses
of the impacts of this potential control
date could not be entirely completed
prior to the Council’s review of the
document during its May 11-12, 2005,
meeting. NMFS’ preliminary results

presented to the Council at the May
2005 meeting did provide comparative
information among the various
alternatives, and the results did not
change with subsequent post-meeting
completion of the analytical report.
Therefore, the information before the
Council at its May 2005 meeting was
accurate, and provided the Council with
a sound basis for making an informed
decision. The verbatim minutes of the
May 2005 Council meeting illustrate the
extensive and informed discussions
among Council members regarding the
comparative impacts and benefits
attributable to the various control date
alternatives.

Comment 3: The Council considered
more current control date alternatives
based on public input at the March 2005
meeting from Asian American shrimp
fishermen who were not aware permits
had been required since December 5,
2002. By adding the new alternatives for
a control date, including the May 2,
2005, date, the Council led the public to
believe a change to a May 2, 2005,
control date was likely. In previous
actions to establish permit moratoria in
the reef fish fishery, the Council revised
control dates to more current dates to
better ensure inclusion of active
participants. Had the Council chosen
the May 2, 2005, control date, an
additional 285 vessels would have
qualified for a moratorium permit.
Maintaining the December 6, 2003,
control date specifically affects small
isolated fishing communities in
violation of national standard 8.

Response: Between December 5, 2002,
and May 2, 2005, 2,951 vessels had been
issued Federal shrimp permits. Of those,
285 would not meet the December 6,
2003, control date; therefore, the
number of permitted vessels under the
moratorium would be 2,666. Of the 285
ineligible vessels, NMFS determined
126 were not active in the fishery during
2002 (the last year of data available
during the time the Council deliberated
on this issue), and may no longer be in
the fishery. In addition, 87 of the
remaining 159 active vessels only
operated in state waters. Therefore,
NMEF'S estimated 72 vessels active in the
EEZ fishery would be excluded under
the moratorium. Of these vessels, 45 are
large and 27 are small, and NMFS
estimated most of the impacts would be
imposed on the 45 large vessels; the
small vessels were more likely to
continue fishing in state waters.
Nevertheless, vessels can continue to
fish in the EEZ by obtaining a
moratorium permit through transfer.
Given the number of inactive permits
identified in the analysis, NMFS
believes many latent permits currently

exist. Although at the present time it is
not possible to assess the impacts of the
very active 2005 hurricane season on
the shrimp fleet, many vessels were
damaged or stranded on land. These
vessels may or may not become active
in the fishery again. It is unknown how
many were already inactive.
Nevertheless, under the moratorium,
owners of vessels permitted prior to the
December 6, 2003, control date will be
eligible for a moratorium permit.
Therefore, there is expected to be a
surplus of moratorium permits available
for those owners of vessels who did not
qualify but wish to continue
participating in the fishery. Thus, NMFS
disagrees that the moratorium is in
violation of national standard 8. The
moratorium is intended to reduce
speculation in the fishery, cap capacity,
and provide for the sustained
participation of dependent fishing
communities. With the availability of
moratorium permits through transfer
from inactive vessels, the moratorium
should not prohibit continued
participation by those wishing to do so.

Comment 4: There has been a decline
in the number of participating shrimp
vessels for the past 3 years due to
economic conditions in the fishery.
NMEFS estimates this trend is expected
to continue through 2012. Many
permitted vessels are not currently
active in the fishery because they cannot
do so profitably. Consequently, there is
no justification for a moratorium in the
foreseeable future.

Response: Although the number of
vessels has declined, until the last 2 or
3 years, effort had remained high
because of increased efficiency of the
vessels in the fishery, including new
and larger vessels that have replaced
older smaller vessels. Even so, based on
the number of permits issued in the
fishery, NMFS estimates there is still
excess capacity in the fishery, and fewer
vessels could harvest the available crop
in a more profitable manner. As noted
in the previous responses, the intent of
the moratorium is to cap the current
participation and to prevent future
expansion of the fishery should
economic conditions improve.

Comment 5: There was insufficient
notice to the industry in regard to the
permit requirement, the subsequent
control date, and the establishment of a
moratorium.

Response: Until the shrimp vessel
permit system was implemented, NMFS
did not have a specific mechanism to
contact shrimp vessel owners who
fished in the EEZ. However, NMFS
made numerous efforts to communicate
information regarding the shrimp vessel
permit requirements to the industry. In
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late 2002, NMFS distributed Gulf
shrimp vessel permit applications to
various fishermen’s associations and
unions, including Asian-American
groups, throughout the Gulf of Mexico
and South Atlantic. Outreach efforts
continued through 2003 to these various
communities regarding permit
requirements. NMFS additionally
notified the public of the final rule
establishing a requirement for a shrimp
vessel permit by publishing the final
rule in the Federal Register and
distributing news bulletins of this new
requirement throughout the southeast
region. A news bulletin was mailed in
August 2002 to all existing commercial
permit holders, all state agencies,
enforcement groups, other Federal
agencies, Sea Grant, the Gulf and
Atlantic state commissions, non-
governmental organizations, and the
media. Another news bulletin was
issued in September 2002 announcing
the December 5, 2002, effective date of
the permit requirement. This bulletin
was distributed to all Federal, state and
local government groups within NMFS’
mail lists, commercial fishing
associations, fishing clubs, recreational
fishing associations, marinas, fishing
centers, and tackle manufacturers.
NMFS additionally acquired a list of all
Gulf states shrimp license holders from
the Gulf States Marine Fisheries
Commission, and mailed a bulletin
announcing the shrimp vessel permit
requirement to each person within that
database. In addition to NMFS’ efforts
during the fall of 2002, the Council
distributed a news bulletin to its
constituent mail list as well.

When the Council voted to establish
the December 6, 2003, control date,
NMEFS notified the public of this action
by publishing a notice in the Federal
Register in April 2003, and distributed
a news bulletin to Federal, state, and
local government agencies; commercial,
recreational, and non-government
organizations and individuals; the
media; and to the existing Federal
shrimp vessel permit holders. In August
2003, NMFS issued another news
bulletin to the public as a reminder to
obtain a commercial shrimp vessel
permit before the control date. This
bulletin was distributed to the following
constituent lists: all governments;
commercial, recreational, and non-
governmental organizations and
individuals; rock shrimp permit vessel
owners and dealers; and all Gulf shrimp
permit vessel owners. The Council
distributed a news bulletin to its
constituent mail list as well.

The Council added alternatives to
establish the shrimp vessel permit
moratorium to Amendment 13 at its

May 2004 meeting. This action was
announced in its June 2004 news
bulletin. Public hearings were held on
Amendment 13 throughout the Gulf of
Mexico in February 2005. The dates and
locations of these public hearings were
published in the Federal Register as
well as in the Council’s news bulletin.
The Council heard public testimony at
its March 2005 meeting.

When the Council voted at its March
2005 meeting to add an alternative to
Amendment 13 to consider a new 2005
control date, NMFS again sent a news
bulletin to the public reminding them of
the permit requirement. In addition to
the normal distribution, including all
shrimp vessel permit holders, this
bulletin was sent to a specially created
list of more than 600 known shrimp
dealers in the Gulf of Mexico.

Comment 6: If a qualified vessel
owned by a corporation is sold, and the
corporation is then dissolved, but the
officers or individual(s) behind that
corporation bought a new vessel and
form a new corporation, is the new
corporation eligible for a moratorium
permit?

Response: Under the moratorium, a
person who lost ownership or use of a
qualified vessel after the control date,
but who obtained and permitted a
replacement vessel prior to the
publication of this final rule would be
eligible for a moratorium permit if they
can successfully demonstrate continuity
of ownership. NMFS’ permit records are
the sole basis for determining eligibility
based on permit history.

Comment 7: A person who owns a
qualified vessel and is issued a
moratorium permit will be limited in
his/her ability to sell that vessel and
upgrade to a newer vessel. Shrimp
vessels are rather specialized, with
limited other uses. The owner would
need to retain the moratorium permit for
any new vessel he/she wishes to
purchase. Without transferring the
shrimp vessel permit with the sale of
the original vessel, the value of the
original vessel will be less on the open
market, if a potential buyer wants to use
the vessel in the Gulf of Mexico shrimp
fishery. This lower value would restrict
the funds available to the owner to
purchase or make a down payment on
a newer, or larger, or more well-
equipped vessel. This could lead to an
obsolescence of the fleet.

Response: As noted in the response to
Comment #3, NMFS believes there will
be a surplus of moratorium permits
available for transfer. An owner in such
a situation as proposed by the comment
has the opportunity to acquire an
additional moratorium permit which
will allow both his original and

replacement vessel to be permitted to
continue operations in the shrimp
fishery. In addition, anecdotal evidence
indicates many of the vessels being sold,
where a different vessel is being
purchased as a replacement, are being
sold to interests outside the Gulf of
Mexico shrimp fishery.

Comment 8: There needs to be a
mechanism to allow new entrants into
the fishery if the number of moratorium
permits issued is not sufficient to allow
the fishery to harvest at maximum
sustainable yield.

Response: Should only a limited
number of moratorium permits be
issued, the Council could remove the
moratorium in a future amendment to
the FMP. However, NMFS estimates that
2,666 shrimp vessels qualify for a
moratorium permit, and this number
may represent a fleet size that is still
larger than the number of vessels
required to harvest the available annual
production of shrimp in the Gulf of
Mexico. NMFS and the Council
recognized that numerous vessels are
not currently active in the fishery due
to economic conditions, and several of
these vessels may have left the fishery.
In addition, a portion of the shrimp fleet
was damaged and perhaps lost during
the hurricanes of 2005. However, the
inactive vessels would still qualify for a
moratorium permit, and these permits
could be transferred to a new vessel and
owner should someone wish to enter the
fishery.

Royal Red Shrimp Permit Endorsement

Comment 9: There is an insignificant
number of vessels harvesting royal red
shrimp in the Gulf of Mexico. There is
no need to impose an additional cost on
these vessels by requiring an
endorsement to the commercial shrimp
vessel permit to harvest royal red
shrimp.

Response: NMFS recognizes there are
only 10-20 vessels participating in this
fishery. However, there is limited
information in regard to the catch,
effort, and costs associated with this
specialized fishery. The requirement for
a royal red shrimp endorsement to the
shrimp vessel permit will specifically
identify the universe of active or
potential royal red shrimp fishermen
and vessels, facilitating data collection
efforts applicable to this fishery.

Reporting Requirements

Comment 10: The requirement to
place electronic logbooks (ELBs) on a
sample of shrimp vessels will be too big
a burden on the industry and small
business owners, in general. There are
concerns about the reliability of the
equipment under shrimping conditions,
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and hired captains may not be able to
maintain the logbooks in a manner to
provide accurate data on bycatch.
Observers would be less of a burden for
small businesses and would provide
unbiased data.

Response: ELBs are used as a measure
of effort, not bycatch. Observers will be
placed on a second random sample of
shrimp vessels to document both effort
and bycatch. There is no burden to the
industry, or to the vessel crew, in
having an ELB onboard. The ELB is
designed to use Global Positioning
System (GPS) information to
automatically track the speed of the
vessel. A pilot program using ELBs
started in 1999, with increasing
coverage each year. The reliability of the
units, and the data product retrieved has
provided substantial new information
regarding the effort of the offshore
shrimp fishery. The basis of the ELB
program is to monitor vessel activity/
movement via the GPS. Subsequent
analyses of the data assume three things:
(1) if the vessel is not moving, it is not
fishing; (2) if the vessel is moving
slowly, it is trawling; and (3) if the
vessel is moving at a high rate of speed,
it is in transit. There is no burden or
involvement by the vessel crew in
maintaining the electronic logbook
onboard. The unit would be installed by
an industry partner working
cooperatively with NMFS, and at the
end of a trip or other time frame, would
be removed by the industry partner. The
cost of the electronic logbooks is to be
borne by NMFS, thus there is no
economic cost to the industry or small
business owner.

Comment 11: The various data
reporting requirements (ELBs, observers,
gear characterization, landings) should
be voluntary, and not a condition for
renewal of a vessel permit.

Response: The Magnuson-Stevens Act
requires the Council to establish a
standardized bycatch reporting
methodology. To ensure
standardization, any such methodology
must incorporate a random sampling
procedure that will accurately capture
the various components of the fishery.
Depending on the type of information
needed (i.e., biological, economic, or
social), a particular analysis may need
to be stratified in a specific manner. For
example, a study could be based on gear
types, areas fished, geographic location
of the participants, or size of the vessels.
The existing voluntary observer program
in the Gulf shrimp fishery illustrates the
potential for non-representative data.
Although this program has produced a
large robust data base, it repeatedly used
a small sample of vessels, primarily
with home ports located in only two of

the five Gulf states. These vessels may
not represent a random sample of the
fleet. Therefore, to ensure the ability to
create a random sample of the existing
population of shrimp fishermen and
shrimp vessels, detailed information is
needed for the entire universe of
participants. Providing the reporting
forms as part of the permit application
provides an efficient mechanism to
distribute the reporting forms to the
fishermen and for them to return the
forms when they submit their
application to renew their federal vessel
permit.

Classification

The Administrator, Southeast Region,
NMFS, determined that Amendment 13
is necessary for the conservation and
management of the Gulf shrimp fishery
and is consistent with the Magnuson-
Stevens Act and other applicable laws.

This final rule has been determined to
be significant for purposes of Executive
Order 12866.

NMFS prepared an FRFA for this
action. The FRFA incorporates the
initial regulatory flexibility analysis
(IRFA), a summary of the significant
issues raised by the public comments in
response to the IRFA, NMFS’ responses
to those comments, and a summary of
the analyses completed to support the
action. A summary of the analyses
follows.

This final rule will: (1) require
participants in the royal red shrimp
fishery to obtain a royal red shrimp
endorsement to the existing commercial
shrimp vessel permit; (2) define
biological reference points and status
determination criteria definitions for the
royal red and penaeid shrimp stocks; (3)
establish a standardized bycatch
reporting methodology by requiring a
sample of permitted vessels to carry
electronic logbooks (ELBs) and/or
observers upon request; (4) require all
permitted vessels to submit a vessel and
gear characterization form on an annual
basis; (5) establish a moratorium on the
issuance of new Federal Gulf shrimp
vessel permits based on the December 6,
2003 control date; and (6) require all
permitted vessels to report and certify
their landings.

The purpose of the final rule is to
establish status determination criteria
for penaeid (brown, white, and pink)
and royal red shrimp stocks; enhance
the collection of information; improve
estimates of effort and bycatch in the
fishery; and promote economic stability
by reducing permit speculation and
increasing vessel owners’ flexibility to
enter and exit the Gulf shrimp fishery.

Eleven comments were made by the
public in response to the proposed rule.

No changes were made in the final rule
as a result of these comments. Of the
eleven comments, four raised issues
regarding the economic impacts of the
proposed actions. First, one comment
indicated that the requirement to place
ELBs on a sample of shrimp vessels will
place an excessive burden on the
industry and small business owners.
Since the cost of the ELBs is to be borne
by NMFS, there is no direct economic
cost to the industry or small business
owners. The only burden to the industry
from this requirement is the time
necessary to coordinate the installation
and removal of the unit by the agency
or its contractor. Second, one comment
indicated that, since there is an
insignificant number of vessels
harvesting royal red shrimp in the Gulf
of Mexico, there is no need to impose
an additional cost on these vessels by
requiring an endorsement to the
commercial shrimp vessel permit in
order to harvest royal red shrimp. The
endorsement is necessary to identify the
universe of active or potential royal red
shrimp fishermen and vessels, and the
additional cost of $20 to obtain the
endorsement is not expected to
significantly reduce profit for these
vessels.

Finally, two comments raised
concerns with the economic impacts of
the permit moratorium. The first
comment stated that these impacts
would specifically affect small isolated
fishing communities. NMFS identified
approximately 72 active vessels in the
Gulf shrimp EEZ fishery that will not
qualify for moratorium permits and
acknowledges that certain small,
isolated fishing communities could be
impacted by the permit moratorium,
particularly if these non-qualifying
vessels are forced to cease operations in
the EEZ. However, it is estimated that
27 of these vessels are small and could
shift activity from the EEZ into state
waters, thereby avoiding any impacts to
the communities that serve these
particular vessels. Furthermore, NMFS
estimates that, of the qualifying 2,666
vessels, 438 were not active in the Gulf
shrimp fishery in 2002. The moratorium
permits issued to these inactive,
qualifying vessels should be available
for purchase by non-qualifying vessel
owners. The expected purchase price
was estimated to be approximately
$5,000. However, due to the impacts of
hurricanes Rita and Katrina, the number
of qualifying inactive vessels is
expected to be even higher, thereby
increasing the number of moratorium
permits available for purchase by non-
qualifying vessels, which would in turn
reduce the expected purchase price and
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further reduce any impacts on small,
isolated communities.

The second comment asserted that the
moratorium would reduce the value of
a qualifying vessel, since a portion of
the value would shift to the permit,
which would reduce the financial
capital available to the owner of the
qualifying vessel who wished to sell
their original vessel to acquire a newer,
larger, or more well-equipped vessel.
NMFS agrees that the comment is
accurate if the buyer intends to use the
vessel in the Federal Gulf shrimp
fishery and does not already possess a
moratorium permit to place on the
vessel. The seller does not have to
transfer the permit with the vessel;
therefore, the buyer would have to
purchase a moratorium permit from
another seller. However, if the buyer of
the vessel does not intend to use it in
the Federal Gulf shrimp fishery, the
seller could retain the permit and place
it on their new vessel, and the sales
price of the original vessel would be
reflective of its value in the fishery
where it is expected to be used.
Considerable anecdotal information
suggests that many repossessed Gulf
shrimp vessels are being bought for use
in other non-shrimp fisheries in the U.S.
and abroad.

No duplicative, overlapping or
conflicting Federal rules have been
identified.

It is estimated that 2,951 small
entities will be affected by the final rule.
This estimate represents the number of
vessels that obtained a Gulf shrimp
permit with an effective date on or
before May 2, 2005. Certain actions
would apply to all permitted vessels,
while others would only apply to a
subset of those permitted vessels. The
actions specific to the royal red shrimp
fishery would affect 15 small entities at
most, though all but one of these entities
is included in the larger group of 2,951.

The average annual gross revenue per
permitted vessel is estimated to be
$100,477, with a range of $0 to
$473,564. This wide range illustrates a
high degree of heterogeneity between
permitted vessels with respect to their
gross revenues. Further, gross revenue
earned from the various fisheries these
entities operate in differs considerably
between vessels. On average, permitted
vessels rely on the Gulf food shrimp
fishery for nearly 79 percent of their
gross revenues. Therefore, most
permitted vessels have a relatively high
degree of dependency on the Gulf food
shrimp fishery. However, some
permitted vessels are inactive or
“latent”” and appear to have no reliance
on the Gulf food shrimp fishery.
“Small”’ vessels (vessels less than 60 ft

(18.3 m) in length) generate lower gross
revenues on average ($30,568) relative
to “large” vessels (vessels of 60 ft (18.3
m) or more in length) ($132,890). The
range of gross revenues for large vessels
is $0 and $473,564 while that of small
vessels is $0 and $246,391. All royal red
shrimp vessels fall into the “large”
vessel category.

The fleet of permitted vessels is much
more homogeneous with respect to its
physical characteristics, though some
differences do exist. On average, small
vessels are smaller in regards to almost
all of their physical attributes (e.g., they
use smaller crews, fewer and smaller
nets, have less engine horsepower and
fuel capacity, etc.). Small vessels are
also older on average. Large vessels also
tend to be steel-hulled. Conversely,
fiberglass hulls are most prominent
among small vessels, though steel and
wood hulls are also common. Nearly
two-thirds of the large vessels have
freezing capabilities while few small
vessels have such equipment. Small
vessels rely on ice for refrigeration and
storage, though more than one-third of
large vessels also rely on ice. Some
vessels are so small that they rely on
live wells for storage.

An important difference between
large and small vessels is with respect
to their dependency on the food shrimp
fishery. The percentage of gross
revenues from food shrimp landings is
nearly 87 percent for large vessels, but
only slightly more than 61 percent for
small vessels. Thus, on average, large
vessels are more dependent than their
smaller counterparts on the food shrimp
fishery. However, dependency on food
shrimp is much more variable within
the small vessel sector than the large
vessel sector. That is, many small
vessels are quite dependent on food
shrimp landings, while others show
little if any dependency.

When examining the distribution of
gross revenues across vessels, of the
2,951 permitted vessels, 554 vessels did
not have any verifiable Gulf food shrimp
landings in 2002. Large and small
vessels comprised approximately 75
percent and 25 percent of the active
group, respectively. Small vessels
represented a majority (53 percent) of
the inactive group. If inactive or
“latent” vessels are removed from
consideration, for the permitted group
as a whole, dependency on Gulf shrimp
revenues increases to more than 97
percent. For large vessels, dependency
on Gulf shrimp revenues increased to
nearly 98 percent. Consistent with the
statistics above, when the inactive
vessels are removed from consideration,
the change in dependency on Gulf
shrimp revenues is most dramatic for

the small vessels, with nearly 94 percent
of their gross revenues coming from
Gulf shrimp landings.

According to the most recent
projections, on average, both small and
large vessels are experiencing
significant economic losses, ranging
from a -27 percent rate of return in the
small vessel sector to a -36 percent rate
of return in the large vessel sector, or
-33 percent on average for the fishery as
a whole. Therefore, almost any but the
most minor additional financial burden
would be expected to generate a
significant adverse impact on directly
affected vessels and potentially hasten
additional exit from the fishery.

The Small Business Administration
defines a small business that engages in
commercial fishing as a firm that is
independently owned and operated, is
not dominant in its field of operation,
and has annual receipts up to $3.5
million per year. There are insufficient
data regarding potential ownership
affiliation between vessels to identify
whether an individual entity controlled
sufficient numbers of vessels to achieve
large entity status. Therefore, it is
assumed that each vessel represents a
separate business entity and, based on
the revenue profiles provided above, all
entities in the Gulf of Mexico shrimp
fishery are assumed to be small entities.
Since all permitted vessels would be
directly affected by one or more of the
actions in this final rule and all vessels
are considered to be small entities, the
final rule will affect a substantial
number of small entities. However, as
explained below, the vast majority of
these vessels will not be impacted under
the most significant actions.

The determination of significant
economic impact can be ascertained by
examining two issues:
disproportionality and profitability. The
disproportionality question is: will the
regulations place a substantial number
of small entities at a significant
competitive disadvantage to large
entities? Even though there is
considerable diversity among the
permitted vessels with respect to
physical and operational characteristics,
all entities are considered to be small
entities and so disproportionality of
impacts between large and small entities
is not an issue.

The profitability question is: will the
regulations significantly reduce profit
for a substantial number of small
entities? According to the most recent
projections, on average, both small and
large vessels are experiencing
significant economic losses, ranging
anywhere from a -27 percent rate of
return in the small vessel sector to a -36
percent rate of return in the large vessel
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sector, or -33 percent on average for the
fishery as a whole. Therefore, almost
any but the most minor additional
financial burden would be expected to
significantly reduce profit since profits
are negative, on average, throughout the
fishery.

The royal red shrimp endorsement
requirement would result in an
additional cost of $20 to the vessels
operating in this fishery. This is a
minimal cost and would not
significantly reduce profit for the
vessels operating in this fishery.

The actions which define biological
reference points and establish status
determination criteria definitions for the
royal red and penaeid shrimp stocks,
require a sample of permitted vessels to
carry ELBs and/or observers upon
request, require all permitted vessels to
submit a vessel and gear
characterization form on an annual
basis, and require all permitted vessels
to report and certify their landings
would not affect vessel profitability
since they impose no direct financial
costs. NMFS expects to cover all direct
financial costs associated with the ELB
and observer programs.

However, it should be noted that the
reporting requirements will likely
impose a minimal opportunity cost by
imposing time burdens. Specifically, the
requirement for all permitted vessel
owners to submit a vessel and gear
characterization form will generate a
time burden of approximately 30
minutes per permitted vessel. According
to the Bureau of Labor Statistics, the
average wage of first line supervisors/
managers in the fishing, forestry, and
farming industries was $18.14 per hour
as of May 2003, which is the most
currently available information.
Therefore, the form would create an
annual opportunity cost of
approximately $9 per vessel.
Additionally, all permitted vessels will
be required to submit their landings
information to NMFS. This information
could be included on either the vessel
and gear characterization form or the
existing permit application form
without any significant increase in the
estimated time burdens associated with
either form.

The single action that could impose
significant costs and thereby
significantly reduce the profitability of
the affected small entities is the permit
moratorium. The final rule limits
participation to those vessels meeting
the December 6, 2003 control date. Of
the 2,951 permitted vessels, 285 vessels
did not obtain their permits by the
control date and, therefore, will not be
issued a moratorium permit. However,
according to the best available data, of

those 285 vessels, 126 were not active
in the Gulf shrimp fishery (EEZ or state
waters) and an additional 87 vessels
were determined to operate exclusively
in state waters. It is therefore concluded
that these 213 vessels will not
experience direct and adverse financial
impacts as a result of losing their
permits. The remaining 72 vessels, of
which 45 are large and 27 are small,
were active in the EEZ and therefore
would experience direct and adverse
financial impacts.

Assuming these 72 vessels would
only lose their shrimp landings and
gross revenues from the EEZ (i.e. they
continue their shrimping operations in
state waters), they would face revenue
losses ranging between 0.8 percent and
100 percent of their gross revenues, with
an average loss of 49.3 percent per
vessel. The large vessels will face a
larger revenue loss on average (54.3
percent) than the small vessels (29.6
percent). However, if the small vessels
shift their effort entirely into state
waters and the large vessels exit the
Gulf shrimp fishery instead, then only
the 45 large vessels would experience a
loss in landings and gross revenues,
though that loss would be 100 percent
of their gross revenues. On the other
hand, since the permits would be fully
transferrable under the final rule, these
72 vessels may be able and willing to
purchase a permit from a permitted
vessel in order to continue current
operations. Given an estimated permit
purchase price of $5,000, this cost
would represent 5.7 percent of these
vessels’ average gross revenues. Thus, in
the current, adverse economic climate
in the Gulf shrimp fishery, regardless of
which behavioral assumptions are
made, profits would be significantly
reduced for the 45 to 72 directly affected
vessels that would not qualify for a
moratorium permit under the final rule.

Two alternatives, including the no
action alternative, were considered to
the requirement for a royal red shrimp
endorsement to the Gulf shrimp permit.
One alternative would have created a
separate royal red shrimp permit.
Although the direct cost of a separate
royal red shrimp permit would be the
same as for a royal red shrimp
endorsement to the Gulf shrimp permit,
at least for participants that also possess
a Gulf shrimp permit ($20), this
alternative would have eliminated the
relationship between participation in
the royal red shrimp fishery and
possession of a Gulf shrimp permit. As
a result, vessels that did not qualify
under the permit moratorium action and
vessels from other fisheries would be
able to obtain royal red shrimp permits,
though at a higher cost of $50 per

permit, and thereby potentially
introduce greater instability in the royal
red shrimp fishery. Stable participation
is particularly important in the royal red
shrimp fishery since it is managed
under a hard quota of 392,000 1b
(177,808 kg). The no action alternative
would not have met the Council’s
objective of creating a readily available
means to identify participants and
operations in the royal red shrimp
fishery.

A total of nine alternatives, including
three no action alternatives, were
considered for the establishment of a
standardized bycatch reporting
methodology portion of the final rule. In
general, the alternatives not included in
the final rule would have either not met
required mandates, imposed greater
reporting and record keeping burdens,
or not met the Council’s objectives.

Two alternatives to the final rule
would have required paper logbooks.
Paper logbooks can impose significant
impacts on small entities. Assuming a
time burden of 10 minutes per daily
form, and an average of 182 days at sea
per vessel per year, the average annual
time burden per vessel would be
approximately 30.33 hours. From an
economic perspective, even though
there is no direct cash expense from a
paper logbook program, there is an
opportunity cost associated with any
time burden created by additional
reporting requirements. As previously
noted, opportunity cost is approximated
using the average wage or salary of the
affected persons, who in this case would
be the vessel owners and captains as
they would be responsible for
submitting the logbook forms. Using the
average wage of first line supervisors/
managers in the fishing, forestry, and
farming industries, which was $18.14 as
of May 2003 according to the BLS, the
average annual opportunity cost per
vessel of a paper logbook reporting
requirement would be approximately
$550.19 ($18.14/hour * 30.33 hours). If
only a sample of vessels were selected
to report, which was also considered but
not proposed, then the opportunity cost
would be proportionally less and
dependent on the chosen sampling rate
for the fishery as a whole, but still
$550.19 annually per vessel.

An alternative to the ELB requirement
would have required all permitted
vessels, rather than a statistically valid
sample of vessels, to use ELBs.
Requiring all vessels to use ELBs would
have increased the costs and burden of
the program relative to the final rule.
Given that the final rule does not
require paper logbooks, also selecting
the no action alternative for ELBs would
have resulted in the Council’s objective
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of improving estimates of effort and
bycatch in the Gulf shrimp fishery to
not be met.

An alternative to the observer
program would have utilized the
existing voluntary observer program.
However, such a system does not
provide for authority to ensure adequate
and random representation of the fleet.
Thus, this alternative would not meet
the Council’s objective of improving
estimates of effort and bycatch in the
Gulf shrimp fishery. Given that Section
303(a)(11) of the Magnuson-Stevens Act
requires the establishment of a
standardized bycatch reporting
methodology, and bycatch data can only
be practically collected by observers in
this fishery, the no action alternative
would cause the Council to not be in
compliance and, thus, was not chosen.

Two alternatives, including the no
action alternative, were considered to
the vessel and gear characterization
form requirement. The no action
alternative and the alternative to require
only a sample of permitted vessels to
submit the vessel/gear characterization
form would have reduced the minimal
opportunity cost associated with the
form. However, since ELBs do not
collect gear information and the ELB
and observer programs require certain
census level information to ensure that
statistically valid samples are selected,
both alternatives would not have met
the Council’s objective of improving
estimates of effort and bycatch in the
Gulf shrimp fishery.

One alternative was considered to the
requirement for all vessels to report and
certify their landings to NMFS. This
alternative would have continued
NMEFS’ current practice of only having
selected vessels, as opposed to all
vessels, individually report their
landings information. Maintaining this
current practice would severely limit
the Council’s ability to determine
whether or not permitted vessels are
active in the fishery and the extent of
that participation. In turn, this lack of
information would significantly hamper
the Council’s ability to potentially
develop alternatives for long-term effort
management in the fishery in the future,
which is inconsistent with the Council’s
objectives.

Including the no action alternative,
three alternatives were considered to the
permit moratorium. The no action
alternative would not achieve the
Council’s objective of promoting
economic stability by reducing permit
speculation and increasing vessel
owners’ flexibility to enter and exit the
Gulf shrimp fishery.

Another alternative would have used
a qualification date of May 18, 2004

rather than December 6, 2003 control
date. Under this alternative, the number
of non-qualifying vessels would be 161,
which is 124 fewer vessels than under
the final rule. Of those 161 vessels, 68
vessels were not active in the Gulf
shrimp fishery and 46 operated in state
waters only according to the best
available data. Thus, it is concluded that
these 114 vessels’ profits would not
have been affected under this
alternative. Assuming that the
remaining 47 vessels would lose all
their landings and gross revenues from
the EEZ, losses per vessel would range
between 0.9 percent and 100 percent of
their gross revenues, with an average
loss in gross revenues of 48.4 percent.
Conversely, if it is assumed that small
vessels shift their operations into state
waters and large vessels exit the fishery,
then only the 26 large vessels would be
directly impacted. For these vessels,
they would lose 100 percent of their
gross revenues. However, since the
permits would be fully transferrable
under this alternative, the 47 vessels
that have been active in the EEZ may be
able and willing to purchase a permit
from a qualifying vessel in order to
continue current operations. Given an
estimated permit purchase price of
$5,000, this cost would represent 5.2
percent of these vessels’ average gross
revenues. Although this alternative
would generate somewhat less adverse
economic impacts relative to the action,
it would also allow for a higher number
of latent or speculative permit holders,
which is contrary to the Council’s
objectives.

Another alternative would have
allowed all vessels that possessed a
valid permit within 1 year of the
publication date of the final rule
implementing these actions to qualify
for a moratorium permit. Since the date
of the final rule’s publication is
presently unknown, it was assumed that
all vessels that possessed a permit on at
least one day during the current
calendar year would qualify under this
alternative. Thus, using this
assumption, 347 vessels would be
denied a moratorium permit under this
alternative according to currently
available information. Of those 347
vessels, 88 were not active in the Gulf
shrimp fishery and 72 only operated in
state waters. Thus, it is concluded that
these 160 vessels’ profits would not
have been affected under this
alternative. The other 187 vessels were
active in the EEZ and, thus, would have
been directly impacted. Specifically,
assuming these vessels would lose all
their landings and gross revenues from
the EEZ, the percentage losses in gross

revenues would range from 0.2 percent
to 100 percent, with an average loss of
71.8 percent. If it is assumed that small
vessels shift their operations into state
waters and large vessels exit the fishery,
then only the 168 large vessels would be
directly impacted. These 168 large
vessels would lose 100 percent of their
gross revenues. However, since the
permits would be fully transferrable
under this alternative, the 187 vessels
active in the EEZ may be able and
willing to purchase a permit from a
qualifying vessel in order to continue
current operations. Given an estimated
permit purchase price of $5,000, this
cost would represent 4.3 percent of
these vessels’ average gross revenues.
However, if all the owners of these 187
vessels were to renew their permits
prior to the publication of the final rule,
then none of these vessels would be
impacted under this alternative.
Although this alternative could
potentially generate less adverse
economic impacts than the final rule,
based on currently available
information, it is more likely that it
would generate greater adverse
economic impacts. Furthermore, since
this alternative would continue to allow
individuals to apply for and receive
valid permits until the publication of
the final rule, it could also lead to a
considerably higher number of latent or
speculative permit holders, which is
contrary to the Council’s objectives.

Copies of the FRFA are available from
NMEFS (see ADDRESSES).

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare an FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as ‘““small entity
compliance guides.” As part of this
rulemaking process, NMFS prepared a
fishery bulletin, which also serves as a
small entity compliance guide. The
fishery bulletin will be sent to all vessel
permit holders for the Gulf shrimp
fishery.

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) and
which have been approved by OMB.
Following are the OMB control numbers
and the estimated average public
reporting burdens, per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collections of
information: (1) Application for a royal
red shrimp endorsement—0648-0205,
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20 minutes; (2) electronic logbook
installation and data downloads—0648—
0543, 31 minutes; (3) notification for
observer placement prior to a trip—
0648-0205, 4 minutes; (4) vessel and
gear characterization form—0648—-0542,
20 minutes; (5) submission of landings
data—0648-0205, 5 minutes; and (6)
basis for Gulf shrimp moratorium
permit—0648-0205, 1 minute. Send
comments regarding these burden
estimates or any other aspect of the
collection-of-information requirements,
including suggestions for reducing the
burden, to NMFS and by e-mail to OMB
(see ADDRESSES).

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the PRA, unless that
collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: September 20, 2006.
Samuel D. Rauch III
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §622.4, paragraphs (a)(2)(xi) and
(g)(1) are revised, and paragraph (s) is
added to read as follows:

§622.4 Permits and fees.

(a) * * %

(2) * * %

(xi) Gulf shrimp fisheries—(A) Gulf
shrimp permit. For a person aboard a
vessel to fish for shrimp in the Gulf EEZ
or possess shrimp in or from the Gulf
EEZ, a commercial vessel permit for
Gulf shrimp must have been issued to
the vessel and must be on board. See
paragraph (s) of this section regarding a
moratorium on commercial vessel
permits for Gulf shrimp and the
associated provisions. See the following
paragraph, (a)(2)(xi)(B) of this section,
regarding an additional endorsement
requirement related to royal red shrimp.

(B) Gulf royal red shrimp
endorsement. Effective March 26, 2007,

for a person aboard a vessel to fish for
royal red shrimp in the Gulf EEZ or
possess royal red shrimp in or from the
Gulf EEZ, a commercial vessel permit
for Gulf shrimp with a Gulf royal red
shrimp endorsement must be issued to

the vessel and must be on board.
* * * * *

(g] * % %

(1) Vessel permits, licenses, and
endorsements and dealer permits. A
vessel permit, license, or endorsement
or a dealer permit issued under this
section is not transferable or assignable,
except as provided in paragraph (m) of
this section for a commercial vessel
permit for Gulf reef fish, in paragraph
(n) of this section for a fish trap
endorsement, in paragraph (o) of this
section for a king mackerel gillnet
permit, in paragraph (p) of this section
for a red snapper license, in paragraph
(q) of this section for a commercial
vessel permit for king mackerel, in
paragraph (r) of this section for a charter
vessel/headboat permit for Gulf coastal
migratory pelagic fish or Gulf reef fish,
in paragraph (s) of this section for a
commercial vessel moratorium permit
for Gulf shrimp, in §622.17(c) for a
commercial vessel permit for golden
crab, in §622.18(e) for a commercial
vessel permit for South Atlantic
snapper-grouper, or in § 622.19(e) for a
commercial vessel permit for South
Atlantic rock shrimp. A person who
acquires a vessel or dealership who
desires to conduct activities for which a
permit, license, or endorsement is
required must apply for a permit,
license, or endorsement in accordance
with the provisions of this section. If the
acquired vessel or dealership is
currently permitted, the application
must be accompanied by the original
permit and a copy of a signed bill of sale
or equivalent acquisition papers. In
those cases where a permit, license, or
endorsement is transferable, the seller
must sign the back of the permit,
license, or endorsement and have the

signed transfer document notarized.
* * * * *

(s) Moratorium on commercial vessel
permits for Gulf shrimp. The provisions
of this paragraph (s) are applicable
through October 26, 2016.

(1) Date moratorium permits are
required. Beginning March 26, 2007, the
only valid commercial vessel permits
for Gulf shrimp are those issued under
the moratorium criteria in this
paragraph (s).

(2) Initial eligibility for a moratorium
permit. Initial eligibility for a
commercial vessel moratorium permit
for Gulf shrimp is limited to a person
who

(i) Owns a vessel that was issued a
Federal commercial vessel permit for
Gulf shrimp on or before December 6,
2003; or

(ii) On or before December 6, 2003,
owned a vessel that was issued a
Federal commercial vessel permit for
Gulf shrimp and, prior to September 26,
2006, owns a vessel with a Federal
commercial permit for Gulf shrimp that
is equipped for offshore shrimp fishing,
is at least 5 net tons (4.54 metric tons),
is documented by the Coast Guard, and
is the vessel for which the commercial
vessel moratorium permit is being
applied.

(3) Application deadline and
procedures. An applicant who desires a
commercial vessel moratorium permit
for Gulf shrimp must submit an
application to the RA postmarked or
hand delivered not later than October
26, 2007. After that date, no
applications for additional commercial
vessel moratorium permits for Gulf
shrimp will be accepted. Application
forms are available from the RA. Failure
to apply in a timely manner will
preclude permit issuance even when the
applicant otherwise meets the permit
eligibility criteria.

(4) Determination of eligibility. NMFS’
permit records are the sole basis for
determining eligibility based on permit
history. An applicant who believes he/
she meets the permit eligibility criteria
based on ownership of a vessel under a
different name, as may have occurred
when ownership has changed from
individual to corporate or vice versa,
must document his/her continuity of
ownership.

(5) Incomplete applications. If an
application that is postmarked or hand-
delivered in a timely manner is
incomplete, the RA will notify the
applicant of the deficiency. If the
applicant fails to correct the deficiency
within 30 days of the date of the RA’s
notification, the application will be
considered abandoned.

(6) Notification of ineligibility. If the
applicant does not meet the applicable
eligibility requirements of paragraph
(s)(2) of this section, the RA will notify
the applicant, in writing, of such
determination and the reasons for it.

(7) Permit transferability. Commercial
vessel moratorium permits for Gulf
shrimp are fully transferable, with or
without the sale of the vessel. To
request that the RA transfer a
commercial vessel moratorium permit
for Gulf shrimp, the owner of a vessel
that is to receive the transferred permit
must complete the transfer information
on the reverse of the permit and return
the permit and a completed application
for transfer to the RA. Transfer
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documents must be notarized as
specified in paragraph (g)(1) of this
section.

(8) Renewal. (i) Renewal of a
commercial vessel moratorium permit
for Gulf shrimp is contingent upon
compliance with the recordkeeping and
reporting requirements for Gulf shrimp
specified in § 622.5(a)(1)(iii).

(ii) A commercial vessel moratorium
permit for Gulf shrimp that is not
renewed will be terminated and will not
be reissued during the moratorium. A
permit is considered to be not renewed
when an application for renewal, as
required, is not received by the RA
within 1 year of the expiration date of
the permit.

m 3.In § 622.5, paragraph (a)(1)(iii) is
revised to read as follows:

§622.5 Recordkeeping and reporting.

(a) * % %

(1) * % %

(iii) Gulf shrimp—(A) General
reporting requirement. The owner or
operator of a vessel that fishes for
shrimp in the Gulf EEZ or in adjoining
state waters, or that lands shrimp in an
adjoining state, must provide
information for any fishing trip, as
requested by the SRD, including, but not
limited to, vessel identification, gear,
effort, amount of shrimp caught by
species, shrimp condition (heads on/
heads off), fishing areas and depths, and
person to whom sold.

(B) Electronic logbook reporting. The
owner or operator of a vessel for which
a Federal commercial vessel permit for
Gulf shrimp has been issued and who is
selected by the SRD must participate in
the NMFS-sponsored electronic logbook
reporting program as directed by the
SRD. In addition, such owner or
operator must provide information
regarding the size and number of shrimp
trawls deployed and the type of BRD
and turtle excluder device used, as
directed by the SRD. Compliance with
the reporting requirements of this
paragraph (a)(1)(iii)(B) is required for
permit renewal.

(C) Vessel and Gear Characterization
Form. All owners or operators of vessels
applying for or renewing a commercial
vessel moratorium permit for Gulf
shrimp must complete an annual Gulf
Shrimp Vessel and Gear
Characterization Form. The form will be
provided by NMFS at the time of permit
application and renewal. Compliance
with this reporting requirement is
required for permit issuance and
renewal.

(D) Landings report. The owner or
operator of a vessel for which a Federal
commercial vessel permit for Gulf

shrimp has been issued must annually
report the permitted vessel’s total
annual landings of shrimp and value, by
species, on a form provided by the SRD.
Compliance with this reporting
requirement is required for permit
renewal.

* * * * *

m 4.In §622.8, paragraph (a)(5) is added
to read as follows:

§622.8 At-sea observer coverage.

(a] * % %

(5) Gulf shrimp. A vessel for which a
Federal commercial vessel permit for
Gulf shrimp has been issued must carry
a NMFS-approved observer, if the
vessel’s trip is selected by the SRD for
observer coverage. Vessel permit
renewal is contingent upon compliance
with this paragraph (a)(5).

* * * * *
[FR Doc. 06-8257 Filed 9—25—-06; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 060418103-6181-02 ; I.D.
091806D]

Fisheries of the Northeastern United
States; Spiny Dogdfish Fishery;
Commercial Period 1 Quota Harvested

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure of spiny dogfish fishery.

SUMMARY: NMFS announces that the
spiny dogfish commercial quota
available to the coastal states from
Maine through Florida for the semi-
annual quota period, May 1, 2006 —
October 31, 2006, has been harvested.
Therefore, effective 0001 hours,
September 25, 2006, federally permitted
commercial vessels may not fish for,
possess, transfer, or land spiny dogfish
until November 1, 2006, when the
Period 2 quota becomes available.
Regulations governing the spiny dogfish
fishery require publication of this
notification to advise the coastal states
from Maine through Florida that the
quota has been harvested and to advise
vessel permit holders and dealer permit
holders that no Federal commercial
quota is available for landing spiny
dogfish in these states. This action is
necessary to prevent the fishery from
exceeding its Period 1 quota and to

allow for effective management of this
stock.

DATES: Quota Period 1 for the spiny
dogfish fishery is closed effective at
0001 hr local time, September 25, 2006,
through 2400 hr local time October 31,
2006. Effective September 25, 2006,
federally permitted dealers are also
advised that they may not purchase
spiny dogfish from federally permitted
spiny dogfish vessels.

FOR FURTHER INFORMATION CONTACT: Don
Frei, Fisheries Management Specialist,
at (978) 281-9221, or
Don.Frei@Noaa.gov.

SUPPLEMENTARY INFORMATION:
Regulations governing the spiny dogfish
fishery are found at 50 CFR part 648.
The regulations require annual
specification of a commercial quota,
which is allocated into two quota
periods based upon percentages
specified in the fishery management
plan. The commercial quota is
distributed to the coastal states from
Maine through Florida, as described in
§648.230.

The initial total commercial quota for
spiny dogfish for the 2006 fishing year
is 4 million Ib (1.81 million kg) (71 FR
40436, July 17, 2006 ). The commercial
quota is allocated into two periods (May
1 through October 31, and November 1
through April 30). Vessel possession
limits are intended to preclude directed
fishing, and they are set at 600 1b (272
kg) for both quota Periods 1 and 2.
Quota period 1 is allocated 2.3 million
Ib (1.05 million kg)), and quota Period
2 is allocated 1.7 million 1b (763,849 kg)
of the commercial quota. The total quota
cannot be exceeded, so landings in
excess of the amount allocated to quota
Period 1 have the effect of reducing the
quota available to the fishery during
quota Period 2.

The Administrator, Northeast Region,
NMFS (Regional Administrator)
monitors the commercial spiny dogfish
quota for each quota period and, based
upon dealer reports, state data, and
other available information, determines
when the total commercial quota will be
harvested. NMFS is required to publish
a notification in the Federal Register
advising and notifying commercial
vessels and dealer permit holders that,
effective upon a specific date, the
Federal spiny dogfish commercial quota
has been harvested and no Federal
commercial quota is available for
landing spiny dogfish for the remainder
of that quota period.

Section 648.4(b) provides that Federal
spiny dogfish permit holders agree, as a
condition of the permit, not to land
spiny dogfish in any state after NMFS
has published notification in the
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Federal Register that the commercial
quota has been harvested and that no
commercial quota for the spiny dogfish
fishery is available. Therefore, effective
0001 hr local time, September 25, 2006,
landings of spiny dogfish in coastal
states from Maine through Florida by
vessels holding commercial Federal
fisheries permits are prohibited through
October 31, 2006, 2400 hr local time.
The 2006 Period 2 quota will be
available for commercial spiny dogfish

harvest on November 1, 2006. Effective
September 25, 2006, federally permitted
dealers are also advised that they may
not purchase spiny dogfish from vessels
issued Federal spiny dogfish permits
that land in coastal states from Maine
through Florida.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 20, 2006.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 06—8262 Filed 9-21-06; 3:24 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563—-AB96

Common Crop Insurance Regulations,
Basic Provisions; and Various Crop
Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Notice of reopening and
extension of comment period.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) is reopening and
extending the comment period for the
proposed rule published in the Federal
Register on Friday, July 14, 2006 (71 FR
40194-40252). The proposed rule
contains certain provisions to combine
and provide revenue protection and
yield protection within one standard
crop insurance policy, and to improve
prevented planting and other provisions
to better meet the needs of insured
producers. During the comment period,
FCIC received comments that due to the
complexity of the proposed changes,
sixty days was not adequate to properly
address all the issues. FCIC agrees that
additional time is appropriate to ensure
that all interested persons have time to
fully review the proposed rule and
provide meaningful comments.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business October 26, 2006
and will be considered when the rule is
to be made final.

ADDRESSES: Interested persons are
invited to submit comments, titled
“Combination Basic and Crop
Provisions”, by any of the following
methods:

¢ By mail to: Director, Product
Administration and Standards Division,
Risk Management Agency, United States
Department of Agriculture, 6501 Beacon
Drive, Stop 0812, Room 421, Kansas
City, MO 64133—-4676.

e E-mail: DirectorPDD@rma.usda.gov.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

A copy of each response will be
available for public inspection and
copying from 7 a.m. to 4:30 p.m., c.s.t.,
Monday through Friday, except
holidays, at the above address.

FOR FURTHER INFORMATION CONTACT: For
further information contact Louise
Narber, Risk Management Specialist,
Product Management, Product
Administration and Standards Division,
Risk Management Agency, at the Kansas
City, MO address listed above,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Background

On Friday, July 14, 2006, FCIC
published a proposed rule in the
Federal Register. The rule proposed
changes to the Common Crop Insurance
Regulations; Basic Provisions, Small
Grains Crop Insurance Provisions,
Cotton Crop Insurance Provisions,
Coarse Grains Crop Insurance
Provisions, Malting Barley Crop
Insurance Provisions, Rice Crop
Insurance Provisions, and Canola and
Rapeseed Crop Insurance Provisions.
The proposed rule contains certain
provisions to combine and provide
revenue protection and yield protection
within one standard crop insurance
policy, and to make other changes to
existing policy provisions to better meet
the needs of the insured.

The proposed rule public comment
period of 60 days ended on September
12, 2006. Based on several requests
received during the comment period,
FCIC is reopening and extending the
comment period until October 26, 2006.
This action will allow interested
persons additional time to prepare and
submit comments regarding the

proposed rule.
* * * * *

Signed in Washington, DC, on September
19, 2006.

Eldon Gould,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 06—8216 Filed 9—25-06; 8:45 am]|

BILLING CODE 3410-08-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 115
RIN 3245-AF39

Surety Bond Guarantee Program—
Preferred Surety Bond Surety
Qualification, Increased Guarantee for
Veteran and Service-Disabled Veteran-
Owned Business, Deadline for
Payment of Guarantee Fees, Denial of
Liability, and Technical Amendments

AGENCY: U.S. Small Business
Administration (SBA).

ACTION: Proposed rule.

SUMMARY: This proposal encompasses
six objectives. It would give effect to the
statutory reduction in the frequency of
audits required of Preferred Surety Bond
(PSB) Sureties. It would obligate SBA to
guarantee 90 percent of the Loss
incurred by a Prior Approval Surety on
bonds issued on behalf of small
businesses owned and controlled by
veterans, including service-disabled
veterans. It would impose a 45-day
deadline on Sureties for the remission of
surety fees to SBA in lieu of the present
requirement of payment in the ordinary
course of business, and would allow
SBA to deny liability if payment is not
timely made. It would allow PSB
Sureties to charge premiums in
accordance with applicable state
ceilings, as presently permitted under
the Prior Approval Program. It would
delete the existing reference to the
expiration of the PSB Program and,
finally, it would allow Affiliates of a
PSB Surety to participate in the Prior
Approval Program.

DATES: Comments must be received on
or before October 26, 2006.

ADDRESSES: You may submit comments,
identified by RIN number 3245-AF39,
by any of the following methods: (1)
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments;
(2) Fax: 202—-205—-7600; (3) Mail: Barbara
Brannan, Special Assistant, Office of
Surety Guarantees, U.S. Small Business
Administration, 409 3rd Street, SW.,
Washington, DC 20416; or (4) Hand
Delivery/Courier to Office of Surety
Guarantees, U.S. Small Business
Administration, 409 3rd Street, SW.,
Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:
Frank Lalumiere, Associate
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Administrator, Office of Surety
Guarantees, (202) 205—-6540 or
frank.lalumiere@sba.gov.

SUPPLEMENTARY INFORMATION: The U.S.
Small Business Administration (SBA)
can guarantee bonds for contracts up to
$2 million, covering bid, performance
and payment bonds for small and
emerging contractors who cannot obtain
surety bonds through regular
commercial channels. SBA’s guarantee
gives sureties an incentive to provide
bonding for small businesses and
thereby strengthens their ability to
obtain bonding and greater access to
contracting opportunities. SBA’s
guarantee is an agreement between a
surety and the SBA that provides that
SBA will assume a predetermined
percentage of loss in the event the
contractor should breach the terms of
the contract.

Several changes to the regulations
governing SBA’s Surety Bond Guarantee
(SBG) Program are proposed in this
rulemaking. The purpose of these
amendments is to improve the operation
of the SBG Program and to make it
easier for sureties and small business
concerns to participate.

Section 411(g)(3) of the Small
Business Investment Act of 1958 (the
Act) formerly required PSB Sureties to
be audited every year. 15 U.S.C.
694b(g)(3). As amended by Public Law
108—447, Div. K, section 203, the Small
Business Reauthorization and
Manufacturing Assistance Act of 2004,
the Act now requires audits to be made
at least once every three years. The
proposed rule would contain the
regulations to this statutory change.

In relevant part, Section 4(b)(1) of the
Small Business Act provides that SBA
““shall give special consideration to
veterans of the Armed Forces of the
United States and their survivors and
dependents.” 15 U.S.C. 633(b)(1).
Accordingly, the proposed rule would
encourage the issuance of bonds on
behalf of small business concerns
owned and controlled by veterans, and
small business concerns owned and
controlled by service-disabled veterans,
by SBA’s guaranty to pay 90 percent of
a Prior Approval Program Surety’s Loss,
thus affording such concerns more
opportunity to obtain contracts
generally.

Section 411(h) of the Small Business
Investment Act mandates the operation
of the program “on a prudent and
economically justifiable basis”” and
authorizes SBA to impose fees on both
small business concerns and sureties,
“to be payable at such time’as may be
determined by [SBA].” In accordance
with its statutory obligation, SBA

proposes to establish a clearer deadline
for a Prior Approval Surety’s payment of
the guarantee fees owed to SBA. Under
the present regulation, such fees are
payable in the ordinary course of the
Prior Approval Surety’s business. The
proposed regulation, if adopted, would
require the payment of such fees within
45 calendar days of SBA’s approval of
the Prior Approval Agreement, and the
failure to make timely payment would
allow SBA to deny liability under its
guarantee. No changes are contemplated
in the comparable regulations covering
a PSB Surety’s payment of guarantee
fees, since such fees are forwarded with
the PSB’s monthly bordereau.

The proposed rule would change one
of the standards by which SBA admits
Sureties to the PSB Program. PSB
Program Sureties are currently required
to charge no more than the Surety
Association of America’s advisory
premium rates in effect August 1, 1987.
The proposed rule would allow PSB
Program Sureties to charge no more than
the premium rates permitted under
applicable state law, as Prior Approval
Sureties are now allowed to do.

Public Law 100-590 established the
Preferred Surety Bond (PSB) program on
a pilot basis in 1988, meaning that its
continued existence depended upon
affirmative Congressional action. The
initial regulations for the program
specified that the premium rates
charged by PSB Sureties could not
exceed the Surety Association of
America’s advisory premium rates in
effect on August 1, 1987. The Surety
Association of America (SAA) is the
trade association to which most, if not
all, the prospective PSB Sureties
belonged, and the 1987 rates were the
latest rates. SAA discontinued its rate
setting function shortly after
promulgating the 1987 rates, and
participating surety companies have
been obligated to use the 1987 SAA
rates for the past eighteen years despite
economic and market place changes.

Now that Public Law 108—447 has put
the PSB program on a permanent legal
basis, SBA considers it necessary to
allow PSB Sureties to charge rates that
reflect present economic conditions and
thereby encourage those Sureties now in
the PSB program to continue their
participation, and to encourage others to
participate. Under the Prior Approval
Program, SBA’s other surety bond
program, surety companies are
permitted to use rates approved by the
individual States. This proposed change
will put the Preferred and Prior
Approval Programs on the same footing
by relying on the individual State
oversight bodies.

As previously mentioned, from its
creation in 1988 until 2004, the PSB
program was a pilot program, subject to
automatic termination in the absence of
affirmative Congressional action.
Indeed, for several months in 2004 the
PSB program ceased to exist. Now that
the PSB program has been made
permanent, the present regulation that
speaks of the termination of the program
will be removed and reserved.

Finally, this proposed rule would
allow Affiliates, as defined in 13 CFR
Part 121, of PSB Sureties to participate
in the Prior Approval program, from
which they are presently barred. The
term “Affiliate” is defined at length in
13 CFR Part 121, but in the context of
the present discussion it means a
relationship in which one Surety owns
or otherwise controls another Surety, or
in which two or more Sureties are
commonly owned by, or under common
control with, a third party. A series of
mergers and acquisitions in the surety
industry in recent years has caused
Sureties previously eligible to
participate in the Prior Approval
Program to become Affiliates of PSB
Sureties and, under the present
regulations, to lose their eligibility. To
encourage and increase participation in
the Prior Approval Program by
otherwise qualified Sureties that are
Affiliates of PSB Sureties, SBA proposes
to abolish the present prohibition on
their participation.

Section-by-Section Analysis:

In connection with its proposed
amendment of §115.31(a)(2), SBA
proposes to amend § 115.10 by adding
definitions of ““Service-Disabled
Veteran”, “Small Business Owned and
Controlled by Service-Disabled
Veterans”, “‘Small Business Owned and
Controlled by Veterans”, and “Veteran”.

In connection with its proposed
establishment of a clear deadline for
payment of a Prior Approval Surety’s
guaranty fee to SBA, SBA proposes to
amend § 115.19(g) to make the lack of
timely payment of this fee a ground for
denial of liability on the same terms as
the regulation now allows such denials
by reason of the Surety’s failure to make
timely remittance of the Principal’s fee.

Current § 115.21(a)(2) subjects PSB
Sureties to annual audits. As revised,
the paragraph would require audits at
least once every three years, as the Act
now requires.

Current § 115.31 limits SBA’s liability
on bonds issued by a Prior Approval
Surety to 80 percent of the Surety’s loss,
unless the total amount of the contract
in question does not exceed $100,000 or
the small business concern falls within
one of the classes enumerated in
§115.31(a)(2). SBA is proposing to
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expand the enumerated classes to
include small businesses owned and
controlled by veterans or by service-
disabled veterans. SBA believes this
action is consistent with the special
consideration of veterans expressed in
Section 4(b)(1) of the Small Business
Act, as amended. Accordingly, this rule
would amend § 115.31(a)(2) to add such
small business concerns to the list of
small business concerns for which SBA
will obligate itself to pay 90 percent of
the Prior Approval Surety’s Loss in the
event of a contract default. This
proposed amendment would not apply
to bonds issued by PSB Sureties because
the Act does not allow SBA’s guarantee
on such bonds to exceed 70 percent.

Current § 115.32 (c) requires the
Surety to pay a guarantee fee to SBA “in
the ordinary course of business.” The
effect of subsequent increases in the
Contract amount or the bond amount on
the fees payable to SBA “in the ordinary
course of business” is covered in
§ 115.32(d)(2) and (3), respectively. SBA
proposes to revise these paragraphs to
impose a 45-day deadline upon the
Surety for payment of the initial
guarantee fee and for subsequent
payments when increases in the
Contract or bond amounts require
payment to SBA.

SBA proposes to revise § 115.60(a) to
permit PSB Sureties to charge premiums
no higher than those approved by the
applicable state regulatory body, as is
the practice with the Prior Approval
Surety Bond Program. Sureties applying
to participate as PSB Sureties are now
required to agree to charge Principals
premiums no higher than those
recommended by the Surety Association
of America and in effect August 1, 1987.
13 CFR 115.60(a)(2). These premiums
differ from the premiums approved by
the various States today in response to
inflation, and changes in the economy
and in the nature of the surety business.
The proposed change will encourage
PSB Sureties to remain in the PSB
program and will make the PSB program
attractive to prospective new
participants. SBA will allow PSB
Sureties that have previously agreed to
adhere to the Surety Association’s
recommended 1987 rates to impose
premium charges approved by the
applicable state regulatory body if they
wish.

SBA proposes to remove and reserve
present § 115.61, in conformity with the
language of Public Law 108—447 making
the PSB program permanent and to
revise § 115.62 to allow Affiliates of PSB
Sureties to participate in the Prior
Approval Program. A series of mergers
and acquisitions in the surety industry
in recent years has caused Sureties

previously eligible to participate in the
Prior Approval Program to become
Affiliates of PSB Sureties and, under the
present regulations, to lose their
eligibility. To encourage and increase
participation in the Prior Approval
Program by otherwise qualified Sureties
that are Affiliates of PSB Sureties, SBA
proposes to abolish the present
prohibition on their participation.

Compliance With Executive Orders
12866, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C.
Ch. 35), and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Compliance With Executive Order
12866

The Office of Management and Budget
(OMB) has determined that this rule
constitutes a significant regulatory
action for purposes of Executive Order
12866. A general discussion of the need
for this regulatory action and its
potential costs and benefits follows.

Regulatory Impact Analysis

A. Regulatory Objective of Proposed
Rule

Program Objectives

The objectives of the Surety Bond
Guarantee (SBG) Program are: (1) To
strengthen the competitive free
enterprise system by assisting qualified
small and disadvantaged contractors
obtain bid, performance, payment and
ancillary bonds who would otherwise
be unable to obtain them without the
SBA guarantee; (2) to enable surety
companies to reach more small
businesses; and (3) to manage the tax
payers’ dollars at risk. The purpose of
the program is to assist small,
disadvantaged, and competitive
opportunity gap contractors obtain
bonding for public and private
contracts. SBA’s guarantee provides
incentives for sureties (companies that
guarantee the performance of a
contractor) to bond contractors that are
skilled, but lack the financial strength or
bonded track record to obtain bonding
on reasonable terms in the standard
market. Federal contracts valued at
$100,000 or more and many State, local
and private contracts require bonds.
Many small and emerging contractors
are unable to secure necessary bonding
because surety companies are unwilling
to take 100% of the risk in writing their
bonds. Emerging small businesses lack
the track record or financial strength to
meet standard surety bonding
requirements. SBA’s guarantee provides
the incentive necessary for sureties to
issue bonds for these contractors, who
could not otherwise compete in the

contracting industry. As a result, small
businesses can establish and grow their
businesses.

The amendments proposed in this
rulemaking would provide fee structure
parity between Prior Approval Surety
(Prior Approval) and Preferred Surety
Bond (PSB) sureties, thus encouraging
PSB sureties to remain in the program
and promote the SBA-guaranteed bonds.
Similarly, an amendment allowing
affiliates of a PSB to participate in the
Prior Approval Program provides
needed flexibility to surety bond
participants in the SBG Program to
remain in the Program and promote its
products. The amendments also obligate
SBA to reimburse a higher percentage of
loss incurred by a Prior Approval on
bonds issued on behalf of a veteran-
owned small business, including
service-disabled veterans. The
rulemaking also deletes an obsolete
reference to the pilot nature of the PSB
Program, which became permanent in
2004 legislation.

The Program

The SBG Program evolved from a
pilot project created in 1971. Since its
inception, the SBG Program has enabled
thousands of small businesses to obtain
Federal, State and private contracts that
they would not otherwise have been
able to obtain. These small business
contracts have resulted in the creation
of thousands of jobs. The Office of
Surety Guarantees administers the SBG
program through a private-public
partnership between the Federal
Government and the surety industry.
SBA guarantees bonds issued by surety
companies for construction, service and
supply contracts and reimburses the
sureties a percentage of the losses
sustained if the contractor defaults.
SBA’s guarantee provides the incentive
necessary for sureties to issue bonds to
qualified small businesses.

The SBG program consists of the Prior
Approval Program and the PSB
Program. The Prior Approval program
guarantees up to 90% of a surety’s loss.
Participants must obtain SBA’s approval
for each bond guarantee issued. Under
the PSB program, sureties receive a 70%
guarantee and are empowered to issue,
service and monitor bonds without
SBA’s prior approval. The surety bond
guarantee programs are acknowledged
as a major factor in the surety
reinsurance and construction industries
and are recognized as a primary
stabilizing influence by those industries.

Cost of an SBA Guaranteed Bond

The SBA charges fees to both the
contractor and the surety company, as
described in the most recent edition of



56052

Federal Register/Vol.

71, No. 186/ Tuesday, September 26,

2006 / Proposed Rules

13 CFR Part 115 . SBA does not charge
an application or bid bond guarantee
fee. If SBA guarantees a final bond, the
contractor and the surety each must pay
a guarantee fee equal to a certain
percentage of the contract amount. The
percentages are determined by SBA and
are published in notices in the Federal
Register from time to time. The fees
were most recently changed in the

Federal Register, effective April 3, 2006.

71 FR 9632 (February 24, 2006). When
the bond is issued, the small business
also pays the surety company’s bond
premium. Currently, this charge cannot
exceed the level approved by the
appropriate state regulatory body for a
Prior Approval Surety or the 1987 SAA
rates for a PSB Surety.

The rates assessed small businesses
will generally increase, as surety
companies will adopt the rates that are
currently filed and approved by the
individual States, and utilized on their
accounts. Because different surety
companies have different rate
structures, it is difficult to estimate
precisely the cost impact to small
businesses. Other program costs will
decrease, as there will be one not two
rate structures to track by surety
companies and the Government.
Additionally, this change will have a
positive impact on the program through
increased bond activity for the small
business community and increased
participation in the program by surety
companies.

B. Baseline Costs of Existing Regulatory
Framework

In FY2002, the Office of Management
and Budget (OMB) developed the
Program Assessment Rating Tool
(PART) to establish a systematic,
consistent process for rating the
performance of programs across the
Federal government. The SBG Program
was evaluated under the PART criteria
in FY2005. The PART review revealed
that program enhancements are needed
to maximize the effectiveness of the
SBG Program and achieve performance
goals. In particular, it was
recommended that the SBG Program
develop an internet-based electronic
application and claims processing
system, and restructure program
outreach. The proposed rule is an
important component of implementing
the PART recommendations. These
measures will contribute to the
sustainability and growth of existing
and competitive opportunity gaps
confronting small businesses by
increasing their contract revenue and
job creation rates. Both of these actions
are well underway.

The SBG program routinely tracks the
number of surety bond guarantees
approved, contract revenue, and the
number of jobs created to measure its
progress toward achieving program
long-term outcomes. In FY 2003, SBA
guaranteed a total of 8,974 bonds, which
represented $594 million in final bond
contract revenue and 5,123 jobs created.
Although a temporary expiration of the
PSB program in Fiscal Years (FY) 2004
and 2005 impacted goal
accomplishment, SBA guaranteed a total
of 7,803 bonds in FY 2004, which
represented $598 million in final bond
contract revenue and 5,154 jobs created.
In FY 2005, SBA guaranteed a total of
5,678 bonds, which represented $488
million in final bond contract revenue
and 4,203 jobs.

The SBG program has specific values
assigned for annual program targets. The
SBG program is included in the Cost
Allocation Model that SBA has
implemented. A cost per bond is
calculated using information from that
model, and is included in the annual
Performance and Accountability Report
(PAR). The increased contract revenue
and jobs created will contribute to the
survivability and growth of the small
contractors that received SBG
assistance. The program’s cost per bond
decreased from $570 in 2002 to $408 in
2003. In FY 2004, the program’s cost per
bond increased slightly to $489 since
the program activity significantly
decreased with the expiration of the
PSB program. In FY 2005, the program’s
cost per bond increased to $860. The
shutdown of the PSB Program during
the first quarter of FY2005 and the
proposed surety bond fee increase
adversely affected program activity. The
total cost of the SBG Program to the
Federal Government is as follows:
FY2002—$4.2 million; FY2003—$3.6
million; FY2004—$3.8 million;
FY2005—$4.8 million.

The only other Federal bond
guarantee program is the Department of
Transportation’s (DOT) Bonding
Assistance program authorized under 49
U.S.C. 332 (Pub. L. 97—449). Under that
program, the bonds must be issued for
transportation related contracts and on
behalf of certified minority, women-
owned, and disadvantaged businesses.
SBA guarantees bonds for construction,
service, and supply contracts not
exceeding $2 million. SBA assistance is
not limited to minority, women-owned,
and disadvantaged contractors. Few
states have bonding assistance
programs. There are no similar programs
in the private sector.

SBA’s FY2007 Budget discusses the
SBG Program’s goals of 7,725 bond
guarantees in both FY2006 and FY2007,

resulting in $447 million in final bond
contract revenue and creating 3,852 jobs
each year. To achieve these goals, the
FY2007 Budget states that SBA will
continue to seek increased nationwide
program visibility, making the SBG
Program accessible to more small
contractors.

C. Potential Benefits and Costs of the
Proposed Rule

The amendments proposed all offer
significant benefits. The rule offers
incentives to PSB and Prior Approval
Sureties to expand participation in the
SBG Program. Most importantly, the
proposed rule would allow PSB Sureties
to charge the premium rates permitted
by applicable state law rather than the
Surety Association of America’s
advisory premium rates as of August 1,
1987. This provides parity of
compensation for the PSB Sureties with
the Prior Approval Sureties. Currently,
the PSB Sureties are not able to charge
current rates for the SBG bonds, as they
are limited to rates that are nineteen
years old. If this proposed rule is
adopted without change and PSB
Sureties take advantage of it, Small
Concerns bonded by PSB Sureties will
be paying the same premium rates as the
Small Concerns that receive bonding
from Prior Approval Sureties. Rate
parity means that Prior Approval and
PSB Sureties will be charging similar
rates for the same SBG bond. In
addition, the other amendments offer a
greater SBG bonding guarantee to
veteran-owned contractors and allow
PSB and Prior Approval Suretires to be
held together in a holding company
structure as affiliates. These regulatory
flexibilities should ensure continued
surety bond participation in the SBG
Program to allow small contractors to
continue to receive the SBG Program
guarantees in the future.

D. Proposed Rule Alternatives

SBA has analyzed several alternatives
to this proposed rule. First, SBA could
do nothing. SBA believes, however, that
this would not further the objective of
the SBG Program as it could lead to
surety departures from the SBG
Program, directly leading to fewer small
businesses able to receive a SBG bond.
Second, SBA could completely overhaul
the SBG Program. SBA believes that
most of the regulatory framework of the
SBG Program is working and that drastic
changes are not needed. As stated in the
PART review and FY2007 Budget, the
SBG Program and the small businesses
it serves would most benefit from an
internet-based application system and
more program outreach, not regulatory
overhaul. Third, SBA could act as it has,
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by proposing amendments conforming
the rules to our commitments in the
PART review and our FY2007 Budget.
These amendments will allow SBA to
retain the surety bond participation it
needs in order to operate the program
and continue providing bonding
benefits to small contractors in need of
bid, payment, performance or ancillary
bonds necessary to obtain Federal and
State contracts.

E. Request for Comments

SBA requests comment on this
Regulatory Impact Analysis (RIA), in
particular the assumptions made and
the projections of costs and benefits of
this proposed regulatory action. SBA
also requests comments on all aspects of
the RIA.

Compliance With Executive Order
12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Compliance With Executive Order
13132

For purposes of E.O. 13132, the SBA
has determined that the rule will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, for the
purpose of Executive Order 13132, SBA
determines that this proposed rule has
no federalism implications warranting
preparation of a federalism assessment.

Compliance With Paperwork Reduction
Act, 44 U.S.C. Ch. 35

SBA has determined that this
proposed rule does not impose
additional reporting or recordkeeping
requirements under the Paperwork
Reduction Act, 44 U.S.C., Chapter 35.

Compliance With the Regulatory
Flexibility Act, 5 U.S.C. 601-612

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601, requires administrative
agencies to consider the effect of their
actions on small entities, small non-
profit enterprises, and small local
governments. Pursuant to the RFA,
when an agency issues a rulemaking,
the agency must prepare a regulatory
flexibility analysis which describes the
impact of the rule on small entities.
However, section 605 of the RFA allows
an agency to certify a rule, in lieu of
preparing an analysis, if the rulemaking

is not expected to have a significant
economic impact on a substantial
number of small entities. Within the
meaning of RFA, SBA certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities. Consequently,
this rule does not meet the substantial
number of small businesses criterion
anticipated by the Regulatory Flexibility
Act. There are about a dozen Sureties
that participate in the SBA program, and
no part of this proposed rule would
impose any additional cost or any
significant burden on them. The
proposal to allow PSB Sureties to charge
the highest premium rates permitted by
applicable state law raises the
possibility of an economic impact on
those contractors that now receive their
bonding from PSB Sureties, but out of
843 contractors participating in the SBA
program in FY2005, about 143 were
bonded by PSB Sureties. Prior Approval
Sureties are already allowed to charge
the premium rates permitted by the
individual State law, so the economic
effect, if any, of this proposed rule
would be to subject approximately 17
percent of the contractors in the SBA
program to the risk that they might have
to pay the same premium rates that their
fellow participating contractors must

pay.
List of Subjects in 13 CFR Part 115

Claims, Reporting and recordkeeping
requirements, Small businesses, Surety
bonds.

For the reasons stated in the
preamble, the Small Business
Administration proposes to amend 13
CFR part 115 as follows:

PART 115—SURETY BOND
GUARANTEE

1. The authority citation for Part 115
is revised to read as follows:

Authority: 5 U.S.C. app. 3; 15 U.S.C. 687b,
687c, 694a, 694b note, Pub. L. 106-554; Pub.
L. 108-447, Div. K, §203.

2. Amend § 115.10 by adding the
following definitions at the appropriate
places:

§115.10 Definitions.

Service-Disabled Veteran means a
veteran with a disability that is service-
connected, as defined in Section 101(16)
of Title 38, United States Code.

Small Business Owned and
Controlled by Service-Disabled Veterans
means:

(1) A Small Concern of which not less
than 51 percent is owned by one or
more Service-Disabled Veterans; or a
publicly-owned Small Concern of which

not less than 51 percent of the stock is
owned by one or more Service-Disabled
Veterans; and

(2) The management and daily
business operations of which are
controlled by one or more Service-
Disabled Veterans, or in the case of a
Service-Disabled Veteran with
permanent and severe disability, the
spouse or permanent caregiver of such
Veteran.

Small Business Owned and
Controlled by Veterans means:

(1) A Small Concern of which not less
than 51 percent is owned by one or
more Veterans; or a publicly-owned
Small Concern of which not less than 51
percent of the stock is owned by one or
more Veterans; and

(2) The management and daily
business operations of which are
controlled by one or more Veterans.

* * * * *

Veteran has the meaning given the
term in Section 101(2) of Title 38,
United States Code.

3. Revise § 115.19(g) to read as
follows:

§115.19 Denial of Liability.
* * * * *

(g) Delinquent fees. The Surety has
not remitted to SBA the Principal’s
payment for the full amount of the
guarantee fee within the time period
required under § 115.30(d) for Prior
Approval Sureties or § 115.66 for PSB
Sureties, or has not made timely
payment of the Surety’s fee within the
time period required by § 115.32(c).
SBA may reinstate the guarantee upon
a showing that the contract is not in
default and that a valid reason exists
why a timely remittance or payment
was not made.

* * * * *

4. Revise § 115.21(a)(2) to read as
follows:

§115.21 Audits and investigations.

(a) * x %

(1) * *x %

(2) Frequency of PSB Audits. Each
PSB Surety is subject to audit at least
once every three years by examiners
selected and approved by SBA.

5. Revise §115.31(a)(2) to read as
follows:

§115.31 Guarantee percentage.

(a) * * %

(1) * *x %

(2) The bond was issued on behalf of
a small business owned and controlled
by socially and economically
disadvantaged individuals or on behalf
of a qualified HUBZone small business
concern, or on behalf of a small business
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owned and controlled by veterans or a
small business owned and controlled by

service-disabled veterans.
* * * * *

6. Revise §115.32(c) and (d)(2) to read
as follows:

§115.32 Fees and Premiums.
* * * * *

(c) SBA charge to Surety. SBA does
not charge Sureties application or Bid
Bond guarantee fees. Subject to
§ 115.18(a)(4) the Surety must pay SBA
a guarantee fee on each guaranteed bond
(other than a Bid Bond) within 45
calendar days after SBA’s approval of
the Prior Approval Agreement. The fee
is a certain percentage of the bond
premium determined by SBA and
published in Notices in the Federal
Register from time to time. The fee is
rounded to the nearest dollar. SBA does
not receive any portion of a Surety’s
non-Premium charges. See paragraph (d)
of this section for additional
requirements when the Contract or bond
amount changes.

(d)* * =*

(1) * Kk %

(2) Increases; fees. Notification of
increases in the Contract or bond
amount under this paragraph (d) must
be accompanied by the Principal’s
check for the increase in the Principal’s
guarantee fee computed on the increase
in the Contract amount. If the increase
in the Principal’s fee is less than $40 no
payment is due until the total amount
of increases in the Principal’s fee equals
or exceeds $40. The Surety’s check for
payment of the increase in the Surety’s
guarantee fee, computed on the increase
in the bond Premium, must be
submitted to SBA within 45 calendar
days of SBA’s approval of the
supplemental Prior Approval
Agreement, unless the amount of such
increased guarantee fee is less than $40.
When the total amount of increases in
the guarantee fee equals or exceeds $40,
the Surety’s check must be submitted to
SBA within 45 calendar days.

* * * * *

7. Revise § 115.60(a)(2) to read as
follows:

§115.60 Selection and admission of PSB
Sureties.

(a) * k%

(1) * % %

(2) An agreement that the Surety will
neither charge a bond premium in
excess of that authorized by the
appropriate state insurance department,
nor impose any non-premium fee unless
such fee is permitted by applicable state
law and approved by SBA.

* * * * *

§115.61 [Removed & Reserved]

8. Remove and reserve §115.61.
9. Revise § 115.62 to read as follows:

§115.62 Prohibition on participation in
Prior Approval program.

A PSB Surety is not eligible to submit
applications under subpart B of this
part. This prohibition does not extend to
an Affiliate, as defined in 13 CFR
§121.103, of a PSB Surety that is not
itself a PSB Surety provided that the
relationship between the PSB Surety
and the Affiliate has been fully
disclosed to SBA and that such Affiliate
has been approved by SBA to
participate as a Prior Approval Surety
pursuant to section 115.11.

Dated: August 29, 2006.

Steve C. Preston,

Administrator.

[FR Doc. 06—-8205 Filed 9—25—-06; 8:45 am)]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-25891; Directorate
Identifier 2006—NM-186—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 and A310 Airplanes; and Model
A300 B4-600, B4-600R, and F4-600R
Series Airplanes, and Model C4-605R
Variant F Airplanes (Collectively Called
A300-600 Series Airplanes)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus Model A300 and A310
airplanes; and Model A300 B4—600, B4—
600R, and F4—600R series airplanes, and
Model C4-605R Variant F airplanes
(collectively called A300-600 series
airplanes). This proposed AD would
require replacing the pressure limiter of
the parking brake system with a new or
modified pressure limiter. This
proposed AD results from a report
indicating that failure of the parking
brake system occurred on a Model
A300-600 airplane. We are proposing
this AD to prevent failure of the parking
braking system and interference with
emergency use of the brake pedals,
which could lead to airplane collision
with surrounding objects or departure
from the runway.

DATES: We must receive comments on
this proposed AD by October 26, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to hitp://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

¢ Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
proposed AD.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-25891; Directorate
Identifier 2006-NM-186—AD"" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register



Federal Register/Vol.

71, No. 186/ Tuesday, September 26,

2006 / Proposed Rules 56055

published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The European Aviation Safety Agency
(EASA), which is the airworthiness
authority for the European Union,

notified us that an unsafe condition may
exist on certain Airbus Model A300 and
A310 airplanes; and Model A300 B4—
600, B4—600R, and F4—600R series
airplanes, and Model C4—605R Variant F
airplanes (collectively called A300-600
series airplanes). The EASA advises it
has received a report indicating that a
failure of the parking brake system
occurred on a Model A300-600
airplane. After the airplane had been
braked to a halt with both engines
running and the parking brake applied,
the airplane began to move again. As
engaging the parking brake inhibits all
other braking modes by design, the
flightcrew was unable to stop the
airplane using the brake pedals.
Investigation revealed that a wire
intended to reduce the area of one
internal port of the parking brake
pressure limiter had broken and caused
excess restriction of the port, which

AIRBUS SERVICE INFORMATION

delayed the buildup of parking brake
pressure. This condition, if not
corrected, could cause failure of the
parking braking system and interference
with emergency use of the brake pedals,
which could lead to airplane collision
with surrounding objects or departure
from the runway.

Relevant Service Information

We have reviewed the Airbus service
bulletins described in the following
table. The service bulletins describe
procedures for replacing the pressure
limiter of the parking brake system with
a new or modified pressure limiter—
modification includes removing a
certain wire and installing a new
pressure restrictor. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition.

For all model

Use service bulletin

Dated

A300 airplanes .......cccceeeieererieee e
A300 B4-600, B4—600R, and F4—600R series airplanes ..
A310 airplanes ........ccccveeieeeniiee e

A300-32-0448
A300-32-6094 ....
A310-32-2133

February 22, 2006.
February 22, 2006.
February 22, 2006.

The EASA mandated the service
information and issued airworthiness
directive 2006—-0178, dated June 26,
2006, to ensure the continued
airworthiness of these airplanes in the
European Union.

The service bulletins refer to
Messier—Bugatti Service Bulletin
C24264-32—-848, dated February 15,
2006, as an additional source of service
information for modifying the parking
brake pressure limiter.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. As described in FAA Order
8100.14A, “Interim Procedures for
Working with the European Community
on Airworthiness Certification and
Continued Airworthiness,” dated
August 12, 2005, the EASA has kept the
FAA informed of the situation described
above. We have examined the EASA’s
findings, evaluated all pertinent
information, and determined that we
need to issue an AD for airplanes of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Costs of Compliance

This proposed AD would affect about
229 airplanes of U.S. registry. The
proposed actions would take about 2
work hours per airplane, at an average
labor rate of $80 per work hour. The
manufacturer states that it will supply
required parts to the operators at no
cost. Based on these figures, the
estimated cost of the proposed AD for
U.S. operators is $36,640, or $160 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment
Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Airbus: Docket No. FAA-2006—-25891;
Directorate Identifier 2006—NM—-186—AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by October 26, 2006.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A300
and A310 airplanes; and Model A300 B4—
601, B4-603, B4-620, B4-622, B4-605R, B4—
622R, F4-605R, F4-622R, and C4-605R
Variant F airplanes; certificated in any
category; except for airplanes on which
Airbus Modification 12994 has been
embodied in production.

Unsafe Condition

(d) This AD results from a report indicating
that failure of the parking brake system
occurred on a Model A300-600 airplane. We

TABLE 1.—AIRBUS SERVICE INFORMATION

are issuing this AD to prevent failure of the
parking braking system and interference with
emergency use of the brake pedals, which
could lead to airplane collision with
surrounding objects or departure from the
runway.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Pressure Limiter Replacement

(f) Within 18 months after the effective
date of this AD, replace the pressure limiter
of the parking brake system with a new or
modified pressure limiter having part
number (P/N) C24264—303 or C24264004—1,
as applicable, in accordance with the
Accomplishment Instructions of the
applicable service bulletin specified in Table
1 of this AD.

For all model

Use Airbus Service

Bulletin Dated

A300 airplanes

A300 B4-601, B4-603, B4-620, B4-622, B4-605R, B4—
622R, F4-605R, F4-622R, and C4-605R Variant F air-

planes.
A310 airplanes

A300-32-0448
A300-32-6094

A310-32-2133

February 22, 2006.
February 22, 2006.

February 22, 2006.

Note 1: The Airbus service bulletins refer
to Messier-Bugatti Service Bulletin C24264—
32-848, dated February 15, 2006, as an
additional source of service information for
modifying the parking brake pressure limiter.

Parts Installation

(g) As of the effective date of this AD, no
person may install, on the parking brake
system of any airplane, a pressure limiter
having P/N C24264-302 or C24264004.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, International Branch,
ANM-116, FAA, has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(i) European Aviation Safety Agency
(EASA) airworthiness directive 2006—0178,
dated June 26, 2006, also addresses the
subject of this AD.

Issued in Renton, Washington, on
September 14, 2006.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 06-8222 Filed 9-25-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-25892; Directorate
Identifier 2006—NM-120-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135BJ,
-135ER, —135KE, —135KL, and —135LR
Airplanes; and Model EMB-145,
-145ER, —145MR, -145LR, -145XR,
-145MP, and —145EP Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain EMBRAER airplanes as
described previously. This proposed AD
would require inspecting to determine
the part number of the left- and right-
hand windshield temperature
controllers. For airplanes equipped with
certain windshield temperature
controllers, this proposed AD would
also require replacing the attaching
hardware of the power cable terminals
of the windshield temperature

controllers with new, improved
attaching hardware; inspecting the
power cable terminals for signs of
melting or damage to the terminals,
cable insulation, or plastic crimping
ring; and performing corrective actions
if necessary. This proposed AD results
from reports of smoke on the flight deck
caused by damage from poor electrical
contact due to loosening of the attaching
hardware of the power cables of certain
windshield temperature controllers. We
are proposing this AD to prevent
overheating of the power cable
terminals of the windshield temperature
controllers, which could result in smoke
and fire on the flight deck.

DATES: We must receive comments on
this proposed AD by October 26, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.
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¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), P.O. Box
343—CEP 12.225, Sao Jose dos
Campos—SP, Brazil, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057—-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-25892; Directorate
Identifier 2006-NM-120—-AD" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in

the AD docket shortly after the Docket
Management System receives them.

Discussion

The Agéncia Nacional de Aviagdo
Civil (ANAC), which is the
airworthiness authority for Brazil,
notified us that an unsafe condition may
exist on certain EMBRAER Model EMB—
135BJ, —135ER, —135KE, —135KL, and
—135LR airplanes and Model EMB-145,
—145ER, —145MR, —145LR, -145XR,
—145MP, and —145EP airplanes. The
ANAC has received reports of smoke on
the flight deck caused by damage from
poor electrical contact due to loosening
of the attaching hardware of the power
cable terminals of certain windshield
temperature controllers. This condition,
if not corrected, could lead to
overheating of the power cable
terminals of the windshield temperature
controllers, which could result in smoke
and fire on the flight deck.

Relevant Service Information

EMBRAER has issued Service Bulletin
145-30-0043, Revision 02, dated May
25, 2006; and Service Bulletin 145LEG—
30-0013, dated June 28, 2005. The
service information describes
procedures for replacing the attaching
hardware of the power cable terminals
of certain windshield temperature
controllers, part number (P/N) 3801D2(
), with new, improved attaching
hardware; inspecting the power cable
terminals for signs of melting or damage
to the terminals, cable insulation, or
plastic crimping ring; and performing
corrective actions if necessary.
Corrective actions include replacing any
melted or damaged crimping ring, cable
terminal, or cable. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition.

The ANAC mandated the service
information and issued Brazilian
airworthiness directive 2006—05-01,
effective May 23, 2006, to ensure the
continued airworthiness of these
airplanes in Brazil.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the ANAC has kept the FAA informed
of the situation described above. We
have examined the ANAC’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD

for airplanes of this type design that are
certificated for operation in the United
States. Therefore, we are proposing this
AD, which would require
accomplishing the actions specified in
the service information described
previously.

Clarification of Inspection Terminology

The service bulletins specify to
inspect for evidence of damage or
melting. However, to eliminate any
confusion about the proper type of
inspection, we would require a
“detailed inspection,” which is
consistent with the type of inspection
specified in Brazilian airworthiness
directive 2006—-05-01.

Clarification of Part Number (P/N)
References

The service bulletins specify that
certain windshield temperature
controllers, having P/N 3801D2( ), are
affected. The parentheses indicate that
the P/N might or might not contain a
suffix letter. Although the service
bulletins identified in the following
table make it clear that the INU part
numbers, as identified in Table 1 of the
AD, are the primary identifiers of all
affected INUs, we have determined that
these various suffix references could
cause confusion. Therefore, to address
all references to suffix letters in the
service bulletins, we have revised the
AD to read “-850( )/-851( )’ where
applicable.

Costs of Compliance

This proposed AD would affect about
689 airplanes of U.S. registry. The
proposed actions would take about 1
work hour per airplane, at an average
labor rate of $80 per work hour.
Required parts would be supplied from
operator stock. Based on these figures,
the estimated cost of the proposed AD
for U.S. operators is $55,120, or $80 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
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safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Empresa Brasileira de Aeronautica S.A.
(EMBRAER): FAA-2006-25892;
Directorate Identifier 2006-NM-120-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by October 26, 2006.
Affected ADs

(b) None.

Applicability

(c) This AD applies to all EMBRAER Model
EMB-135B]J, —-135ER, —135KE, —135KL, and
—135LR airplanes; and Model EMB-145,
—145ER, —-145MR, —145LR, —145XR, —145MP,
and —145EP airplanes; certificated in any
category.

Unsafe Condition

(d) This AD results from reports of smoke
on the flight deck caused by damage from
poor electrical contact due to loosening of the
attaching hardware of the power cables of
certain windshield temperature controllers.
We are issuing this AD to prevent
overheating of the power cable terminals of
the windshield temperature controllers,
which could result in smoke and fire on the
flight deck.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspecting for Part Number (P/N) of
Controller

(f) Within 5,000 flight hours after the
effective date of this AD, inspect to
determine the P/N of the left- and right-hand
windshield temperature controllers. If any
windshield temperature controller is found
to have a P/N other than Goodrich P/N
3801D2( ), no further action is required by
this AD for that controller.

Replacement of Attaching Hardware,
Further Inspection, and Corrective Actions

(g) Before further flight after performing the
inspection required by paragraph (f) of this
AD, for all windshield temperature
controllers having Goodrich P/N 3801D2( )
or any controller for which the P/N cannot
be conclusively determined: Replace the
attaching hardware of the power cable
terminals of the controllers with new,
improved attaching hardware having new P/
Ns. Goncurrently, perform a detailed
inspection for signs of melting or damage of
the plastic crimping ring, cable insulation, or
terminals of the power cables, and, before
further flight, perform applicable corrective
actions. Perform all the actions in accordance
with the Accomplishment Instructions of
EMBRAER Service Bulletin 145-30—-0043,
Revision 02, dated May 25, 2006, or
EMBRAER Service Bulletin 145LEG-30—
0013, dated June 28, 2005; as applicable.

Credit for Actions Accomplished Using
Previous Issue of Service Bulletin

(h) Actions accomplished before the
effective date of this AD in accordance with
EMBRAER Service Bulletin 145-30-0043,
dated June 28, 2005; or Revision 01, dated
April 7, 2006; are considered acceptable for
compliance with corresponding actions
required by this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, International Branch,
ANM-116, has the authority to approve
AMOC:s for this AD, if requested in
accordance with the procedures found in 14
FR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(j) Brazilian airworthiness directive 2006—
05-01, effective May 23, 2006, also addresses
the subject of this AD.

Issued in Renton, Washington, on
September 14, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 06—8223 Filed 9-25-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006-25890; Directorate
Identifier 2006—NM-115-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2 and B4 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to all Airbus
Model A300 B2, B4-100, and B4-200
series airplanes. The existing AD
currently requires supplemental
structural inspections to detect fatigue
cracking, and repair of cracked
structure. This proposed AD would
require revising the maintenance
program by incorporating new and
revised supplemental structural
inspections, inspection intervals, and
repairs; and repair of any damaged,
cracked, or corroded structure; which
would end the existing supplement
structural inspections. This proposed
AD results from a review of service
history and reports received from the
current supplemental structural
inspection document program. We are
proposing this AD to prevent reduced
structural integrity of these airplanes
due to fatigue cracking.
DATES: We must receive comments on
this proposed AD by October 26, 2006.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site:
Go to http://dms.dot.gov and follow the
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instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590.

e Fax:(202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
proposed AD.

FOR FURTHER INFORMATION CONTACT: Tom
Stafford, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1622;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “Docket No. FAA-2006-25890;
Directorate Identifier 2006—-NM-115—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in

person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647—-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

On June 17, 1996, we issued AD 96—
13—-11, amendment 39-9679 (61 FR
35122, July 5, 1996), for all Airbus
Model A300 B2, B4-100, and B4-200
series airplanes. That AD requires
supplemental structural inspections to
detect fatigue cracking, and repair of
cracked structure. That AD also requires
revising the supplemental structural
inspection document (SSID) program by
changing some of the inspection
techniques, changing some of the
thresholds and intervals for inspections,
expanding the area to be inspected for
some of the inspections, and revising
the Fleet Leader Program. That AD
resulted from a review of service history
and reports received from existing SSID
inspections. We issued that AD to
prevent reduced structural integrity of
these airplanes due to fatigue cracking.

Actions Since Existing AD Was Issued

Since we issued AD 96-13-11, the
European Aviation Safety Agency
(EASA), which is the airworthiness
authority for the European Union,
notified us that an unsafe condition may
exist on all Airbus Model A300 B2 and
B4 series airplanes. The EASA advises
that, based on a review of service
history and reports received from the
current SSID program, further
rulemaking is necessary in order to
ensure the continued structural integrity
of these airplanes.

Relevant Service Information

Airbus has issued A300
Airworthiness Limitation Items (ALI)
Document SEM2/95A.1090/05, Issue 3,
dated September 2005 (hereafter
referred to as “Issue 3 of the ALI”’). Issue
3 of the ALI defines inspections and
modifications necessary to ensure the
structural integrity applicable to the
specified threshold (structural
modification point) arising from the
evaluation of widespread fatigue
damage, and fatigue-related
supplemental structural inspections for
a given applicability period from zero
flight cycles/flight hours to the limit of
validity.

Airbus also has issued Temporary
Revision (TR) 3.1, dated April 2006

(hereafter referred to as “TR 3.1”"), of
Issue 3 of the ALI. TR 3.1 contains
changes and additions to Issue 3 of the
ALL The applicability, limit of validity,
program rules, program notes, and
definitions remain valid as stated in
Issue 3 of the ALIL

Accomplishing the actions specified
in Issue 3 of the ALI as revised by TR
3.1 ends the supplemental structural
inspections required by AD 96-13-11.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The EASA mandated the
service information and issued
airworthiness directive 2006-0071,
dated March 30, 2006, to ensure the
continued airworthiness of these
airplanes in the European Union.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. As described in FAA Order
8100.14A, “Interim Procedures for
Working with the European Community
on Airworthiness Certification and
Continued Airworthiness,” dated
August 12, 2005, the EASA has kept the
FAA informed of the situation described
above. We have examined the EASA’s
findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

This proposed AD would supersede
AD 96-13-11 and would retain all the
requirements of the existing AD. This
proposed AD would also require
revising the FAA-approved maintenance
program by incorporating new and
revised supplemental structural
inspections, inspection intervals, and
repairs; and repair of any damaged,
cracked, or corroded structure; which
would end the existing supplement
structural inspections.

Differences Between the Proposed AD,
EASA Airworthiness Directive, Issue 3
of the ALI, and TR 3.1

The EASA airworthiness directive
specifies a compliance time of within 90
days from the effective date of the
airworthiness directive for doing the
actions specified in Issue 3 of the ALI,
which replaces the actions specified in
Airbus A300 SSID, Revision 4.
However, this proposed AD would
require, within 12 months after the
effective date of this AD, revising the
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FAA-approved maintenance program by
incorporating the new and revised
actions specified in Issue 3 of the ALI

as revised by TR 3.1. In developing an
appropriate compliance time for this
action, we considered the safety
implications and normal maintenance
schedules for the timely
accomplishment of the proposed
revision. We also consider the proposed
revision to be more complex than that
required by the EASA airworthiness
directive. AD 96—13-11 did not mandate
incorporation of Revision 3 or Revision
4 of the Airbus A300 SSID and thus U.S.
operators would be required to
incorporate more changes than those
specified in the EASA airworthiness
directive. In consideration of these
items, we have determined that a
compliance time of 12 months will
ensure an acceptable level of safety and
allow the revision to be done during
scheduled maintenance intervals for
most affected operators.

Unlike the procedures described in
Issue 3 of the ALI as revised by TR 3.1,
this proposed AD would not permit
further flight if any cracked structure is
detected. We have determined that,
because of the safety implications and
consequences associated with that

cracking, any cracked structure must be
repaired before further flight. This
difference has been coordinated with
the EASA.

Issue 3 of the ALI as revised by TR 3.1
specifies to contact the manufacturer for
instructions on how to repair certain
conditions, but this proposed AD would
require repairing those conditions using
a method that we or the EASA (or its
delegated agent) approve. In light of the
type of repair that would be required to
address the unsafe condition, and
consistent with existing bilateral
airworthiness agreements, we have
determined that, for this proposed AD,

a repair we or the EASA approve would
be acceptable for compliance with this
proposed AD.

Although Issue 3 of the ALI as revised
by TR 3.1 specifies a “Sampling
Concept” in section B, this proposed AD
does not include that requirement.
Since issuance of AD 98—16—-06, we
have determined that such a sampling
does not provide an adequate statistical
sampling size to provide confidence in
the structural integrity of the fleet of
airplanes. Therefore, the proposed AD
would prohibit the use of such a
sampling program and would require all
affected airplanes of the fleet to be
inspected.

ESTIMATED COSTS

Change to Existing AD

This proposed AD would retain all
requirements of AD 96-13—11. Since AD
96—13—11 was issued, the AD format has
been revised, and certain paragraphs
have been rearranged. As a result, the
corresponding paragraph identifiers
have changed in this proposed AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

; ; Corresponding re-
Reqtgge_r?gﬂg ;n AD quiremer?t in thigs pro-
posed AD

paragraph paragraph (f).

paragraph paragraph (g).
paragraph paragraph (h).
paragraph paragraph (i).

paragraph paragraph (j).

paragraph paragraph (k).
paragraph paragraph (1).

paragraph paragraph (m).
paragraph paragraph (n).
paragraph paragraph (o).
paragraph (k) paragraph (p).
paragraph (I paragraph (q).

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number
Average
: Work Cost per of U.S.-
Action hours Iaborhgstts per | Parts airplane registered Fleet cost

airplanes
Implementation of SSID (required by AD 96—13-11) .................. 597 $80 | None $47,760 29 $1,385,040
Revision of the FAA-approved maintenance program (new pro- 10 80 | None 800 29 23,200

posed action).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.
Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-9679 (61
FR 35122, July 5, 1996) and adding the
following new airworthiness directive
(AD):

Airbus: Docket No. FAA-2006-25890;
Directorate Identifier 2006-NM-115-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by October 26, 2006.

Affected ADs

(b) This AD supersedes AD 96—13—11.
Applicability

(c) This AD applies to all Airbus Model
A300 B2 and B4 series airplanes, certificated
in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (x) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued damage tolerance of the affected
structure. The FAA has provided guidance
for this determination in Advisory Circular
(AC) 25-1529.

Unsafe Condition

(d) This AD results from a review of service
history and reports received from the current
supplemental structural inspection document
program. We are issuing this AD to prevent
reduced structural integrity of these airplanes
due to fatigue cracking.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 96-13-11:

(f) Within one year after March 9, 1993 (the
effective date of AD 93—-01-24, amendment
39-8478), incorporate a revision into the
FAA-approved maintenance inspection
program that provides for supplemental
maintenance inspections, modifications,
repair, or replacement of the significant
structural details (SSD) and significant
structural items (SSI) specified in “Airbus
Industrie A300 Supplemental Structural
Inspection Document” (SSID), dated
September 1989 (hereafter referred to as “the
SSID”).

(g) Within one year after August 9, 1996
(the effective date of AD 96—13-11), replace
the revision of the FAA-approved
maintenance program required by paragraph
(f) of this AD with the inspections, inspection

intervals, repairs, and replacements defined
in “Airbus Industrie A300 Supplemental
Structural Inspection Document” (SSID),
Revision 2, dated June 1994 (hereafter
referred to as ‘“Revision 2 of the SSID”).
Accomplish the actions specified in the
service bulletins identified in Section 6, “SB
Reference List,” Revision 2 of the SSID, at the
times specified in those service bulletins.
The actions are to be accomplished in
accordance with those service bulletins.

(1) For airplanes that have exceeded the
threshold specified in any of the service
bulletins identified in Section 6, “SB
Reference List,” Revision 2 of the SSID:
Accomplish the actions specified in those
service bulletins within the grace period
specified in that service bulletin. The grace
period is to be measured from August 9,
1996.

(2) For airplanes that have exceeded the
threshold specified in any of the service
bulletins identified in Section 6, “SB
Reference List,” Revision 2 of the SSID, and
a grace period is not specified in that service
bulletin: Accomplish the actions specified in
that service bulletin within 1,500 flight
cycles after August 9, 1996.

(h) If any cracked structure is detected
during the inspections required by either
paragraph (f) or (g) of this AD, prior to further
flight, permanently repair the cracked
structure in accordance with either paragraph
(h)(1), (h)(2), or (h)(3) of this AD.

Note 2: A permanent repair is defined as
a repair that meets the certification basis of
the airplane, and does not require additional
modification at a later date.

(1) The service bulletins listed in Section
6, “SB Reference List,” of the SSID (for
airplanes that are currently being inspected
in accordance with paragraph (f) of this AD);
or in accordance with a method approved by
the Manager, International Branch, ANM-116
(formerly the Standardization Branch, ANM—
113), FAA, Transport Airplane Directorate, if
a permanent repair is not specified in any of
these service bulletins. Or

(2) The service bulletins listed in Section
6, “SB Reference List,” of Revision 2 of the
SSID (for airplanes that are currently being
inspected in accordance with paragraph (g) of
this AD); or in accordance with a method
approved by the Manager, International
Branch, ANM-116 (formerly the
Standardization Branch, ANM-113), if a
permanent repair is not specified in any of
these service bulletins. Or

(3) Other permanent repair data meeting
the certification basis of the airplane which
is approved by the Manager, International
Branch, ANM-116 (formerly the
Standardization Branch, ANM-113), or by
the Direction Geénearale de 1’Aviation Civile
(DGAQC) of France.

(i) For airplanes identified as Fleet Leader
Program (FLP) in Section 5, “Fleet Leader
Program,” of the SSID or Revision 2 of the
SSID: Inspect according to the instructions
and intervals specified in paragraph 4.4,
“Adjustment of Inspection Requirements and
DSG,” of Section 4, or Section 9, as
applicable, of the SSID (for airplanes
inspected in accordance with paragraph (f) of
this AD), or Revision 2 of the SSID (for
airplanes inspected in accordance with
paragraph (g) of this AD), for each SSD.

(j) For the purpose of accomplishing
paragraphs (i), (k), (1), and (n) of this AD,
operators shall not use paragraph 6.2,
“Complete RR Method,” of Section 9 of the
SSID to calculate inspection thresholds and
intervals.

(k) For Model A300-B2 and B2K-3C series
airplanes: For any SSD that has exceeded the
values of the threshold specified in
paragraph 6, “Inspection Threshold and
Intervals,” Section 9 of the SSID, inspect at
the time specified in either paragraph (k)(1)
or (k)(2) of this AD, as applicable.

(1) For airplanes inspected in accordance
with paragraph (f) of this AD: Inspect within
2,000 landings after March 9, 1993, in
accordance with the SSID. Or

(2) For airplanes inspected in accordance
with paragraph (g) of this AD: Inspect within
2,000 landings after August 9, 1996, in
accordance with Revision 2 of the SSID.

(1) For Model A300-B4 series airplanes:
For any SSD that has exceeded the values of
the threshold specified in paragraph 6,
“Inspection Threshold and Intervals,”
Section 9 of the SSID, inspect at the time
specified in either paragraph (1)(1) or (1)(2) of
this AD, as applicable.

(1) For airplanes inspected in accordance
with paragraph (f) of this AD: Inspect within
1,500 landings after March 9, 1993 [the
effective date of AD 93-01-24, amendment
39-8478]. Or

(2) For airplanes inspected in accordance
with paragraph (g) of this AD: Inspect within
1,500 landings after August 9, 1996.

(m) For airplanes identified as FLP in
Section 5, “Fleet Leader Program,” of the
SSID or Revision 2 of the SSID: Within one
year after August 9, 1996, apply the basic
requirements given in Revision 2 of the SSID.

(n) For airplanes that are subject to the
requirements of paragraph (g) of this AD, and
have exceeded the initial inspection
threshold specified in paragraph 4.4,
“Adjustment of Inspection Requirements and
DSG,” of Section 4, or paragraph 6,
“Inspection Threshold and Intervals,” of
Section 9, for each SSD: Perform the initial
inspection prior to the accumulation of the
number of flight cycles specified in
paragraph 7, “Additional Information,”
Section 9, of Revision 2 of the SSID.

Note 3: Fatigue ratings are not applicable
to these allowances; therefore, no adjustment
is required.

Note 4: Paragraph (n) of this AD provides
the “grace” periods for those airplanes that
are new to the FLP or that have newly added
or revised SSID requirements in accordance
with paragraph (g) of this AD.

(0) The grace period provided by paragraph
(n) of this AD is also applicable to the
thresholds and/or repeat intervals for each
SSD for which the inspection interval or
threshold was reduced in accordance with
the requirements of paragraph (g) of this AD.

(p) For FLP airplanes identified in Section
5, “Fleet Leader Program,” of the SSID or
Revision 2 of the SSID that are listed in
Section 7, “SSI Limitation List,” of the SSID
(for airplanes that are currently being
inspected in accordance with paragraph (f) of
this AD) , or Revision 2 of the SSID (for
airplanes that are currently being inspected
in accordance with paragraph (g) of this AD):
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Inspect at intervals not to exceed the interval
specified for each SSI, in accordance with the
values given in Section 7, “SSI Limitation
List,” of the SSID or Revision 2 of the SSID,
as applicable.

(q) For all airplanes: All inspection results,
positive or negative, must be reported to
Airbus in accordance with either paragraph
(9)(1) or (q)(2) of this AD, as applicable.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(1) For FLP airplanes, identified in Section
5, “Fleet Leader Program,” of the SSID or
Revision 2 of the SSID: Submit reports in
accordance with the instructions in
paragraph 5.2, “SSIP Inspection Reporting,”
of Section 5, and paragraph 7.1, “General,”
of Section 7 of the SSID (for airplanes that
are currently being inspected in accordance
with paragraph (f) of this AD); or Revision 2
of the SSID (for airplanes inspected in
accordance with paragraph (g) of this AD).

(2) For all airplanes that are subject to
Section 6, “SB Reference List,” of the SSID:
Submit reports in accordance with the
instructions in the applicable service
bulletins identified in Section 6 of the SSID
(for airplanes that are currently being
inspected in accordance with paragraph (f) of
this AD); or Revision 2 of the SSID (for
airplanes that are currently being inspected
in accordance with paragraph (g) of this AD).

New Requirements of This AD

Revision of the FAA-Approved Maintenance
Inspection Program

(r) Within 12 months after the effective
date of this AD, replace the revision of the
FAA-approved maintenance program
required by paragraph (g) of this AD with the
supplemental structural inspections,
inspection intervals, and repairs defined in
Airbus A300 Airworthiness Limitation Items
(ALI) Document SEM2/95A.1090/05, Issue 3,
dated September 2005, as revised by Airbus
Temporary Revision (TR) 3.1, dated April
2006 (hereafter referred to as “Issue 3 of the
ALI”). Accomplish the actions specified in
Issue 3 of the ALI at the times specified in
that ALIL except as provided by paragraph (s)
of this AD. The actions must be
accomplished in accordance with Issue 3 of
the ALL Accomplishing the applicable initial
ALI tasks constitutes terminating action for
the requirements of paragraphs (f) through (q)
of this AD.

(s) For airplanes that have exceeded the
threshold or intervals specified in Issue 3 of
the ALI for the application tolerance on the
first interval for new and revised
requirements and have exceeded 50 percent
of the intervals specified in sections D and
E of Issue 3 of the ALI: Do the actions within
6 months after the effective date of this AD.

Corrective Actions

(t) Damaged, cracked, or corroded structure
detected during any inspection done in
accordance with Issue 3 of the ALI must be
repaired, before further flight, in accordance
with Issue 3 of the ALI, except as provided

by paragraph (u) of this AD; or other data
meeting the certification basis of the airplane
which is approved by the Manager,
International Branch, ANM-116; or by the
European Aviation Safety Agency (EASA) (or
its delegated agent).

(u) Where Issue 3 of the ALI specifies
contacting Airbus for appropriate action:
Before further flight, repair the damaged,
cracked, or corroded structure using a
method approved by either the Manager,
International Branch, ANM-116; or the
EASA (or its delegated agent).

No Fleet Sampling

(v) Although Issue 3 of the ALI specifies to
do a “Sampling Concept” in section B, this
AD prohibits the use of such a sampling
program and requires all affected airplanes of
the fleet to be inspected.

No Reporting

(w) Although Issue 3 of the ALI specifies
to submit certain information to the
manufacturer, this AD does not include that
requirement.

Alternative Methods of Compliance
(AMOCs)

(x)(1) The Manager, International Branch,
ANM-116 has the authority to approve
AMOCG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) AMOCs approved previously in
accordance with AD 96—13-11 are approved
as AMOG:s for the corresponding provisions
of paragraphs (f) through (q) of this AD.

Related Information

(y) The EASA airworthiness directive
2006—-0071, dated March 30, 2006, also
addresses the subject of this AD.

Issued in Renton, Washington, on
September 14, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 06—-8224 Filed 9—-25-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006-25889; Directorate
Identifier 2006—-NM-168-AD]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model ERJ 170 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain EMBRAER Model ER] 170
airplanes. This proposed AD would
require replacement of certain electrical
bonding clamps and attaching hardware
with new or serviceable parts, as
applicable, and other specified action.
This proposed AD results from failure of
an electrical bonding clamp, used to
attach the electrical bonding straps to
the fuel system lines. We are proposing
this AD to prevent loss of bonding
protection in the interior of the fuel
tanks or adjacent areas that, in
combination with lightning strike, could
result in a fuel tank explosion and
consequent loss of the airplane.

DATES: We must receive comments on
this proposed AD by October 26, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), P.O. Box
343—CEP 12.225, Sao Jose dos
Campos—SP, Brazil, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-25889; Directorate
Identifier 2006-NM-168—-AD" at the
beginning of your comments. We
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specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The Agéncia Nacional de Aviagdo
Civil (ANAC), which is the
airworthiness authority for Brazil,
notified us that an unsafe condition may
exist on certain EMBRAER Model ER]
170 airplanes. The ANAC advises that
an electrical bonding clamp, used to
attach the electrical bonding straps to
the fuel system lines, failed in one
instance. Investigation revealed that a
batch of electrical bonding clamps was
manufactured with the incorrect
material. These discrepant clamps were
installed on several airplanes, which
may lead to loss of bonding protection
in the interior of the fuel tanks or
adjacent areas. In combination with
lightning strike, this condition, if not
corrected, could result in a fuel tank
explosion and consequent loss of the
airplane.

Relevant Service Information

EMBRAER has issued Service Bulletin
170-28-0009, Revision 01, dated
February 23, 2006. The service bulletin

describes procedures for replacing all
electrical bonding clamps having part
number AN735D4 or AN735D6 with
new parts and accomplishing the other
specified action. The other specified
action is an electrical bonding test of the
reconnected strap. Accomplishing the
actions specified in the service
information is intended to adequately
address the unsafe condition. The
ANAC mandated the service
information and issued Brazilian
airworthiness directive 2006—06—03,
effective July 7, 2006, to ensure the
continued airworthiness of these
airplanes in Brazil.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in Brazil and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the ANAC has kept the FAA informed
of the situation described above. We
have examined the ANAC’s findings,
evaluated all pertinent information, and
determined that we need to issue an AD
for airplanes of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously.

Costs of Compliance

This proposed AD would affect about
68 airplanes of U.S. registry. The
proposed actions would take about 1
work hour per airplane, at an average
labor rate of $80 per work hour.
Required parts would cost about $41 per
airplane. Based on these figures, the
estimated cost of the proposed AD for
U.S. operators is $8,228, or $121 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “signiticant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Empresa Brasileira De Aeronautica S.A.
(EMBRAER): Docket No. FAA—2006—
25889; Directorate Identifier 2006—NM-—
168—-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by October 26, 2006.
Affected ADs

(b) None.
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Applicability

(c) This AD applies to EMBRAER Model
ERJ 170-100 LR, —100 STD, —100 SE, and
—100 SU airplanes, certificated in any
category; serial numbers 17000007,
17000033, 17000034, 17000036 through
17000046 inclusive, and 17000050 through
17000067 inclusive.

Unsafe Condition

(d) This AD results from failure of an
electrical bonding clamp, used to attach the
electrical bonding straps to the fuel system
lines. We are issuing this AD to prevent loss
of bonding protection in the interior of the
fuel tanks or adjacent areas that, in
combination with lightning strike, could
result in a fuel tank explosion and
consequent loss of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement

(f) Within 5,000 flight hours after the
effective date of this AD: Replace all
electrical bonding clamps having part
number AN735D4 or AN735D6 with new
clamps and replace the attaching hardware
with new or serviceable attaching hardware,
and do the other specified action, by
accomplishing all of the actions specified in
the Accomplishment Instructions of
EMBRAER Service Bulletin 170-28-0009,
Revision 01, dated February 23, 2006. The
other specified action must be done before
further flight.

Credit for Previous Service Bulletin

(g) Actions done before the effective date
of this AD in accordance with EMBRAER
Service Bulletin 170-28-0009, dated
December 30, 2005, are acceptable for
compliance with the requirements of
paragraph (f) of this AD.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(i) Brazilian airworthiness directive 2006—
06-03, effective July 7, 2006, also addresses
the subject of this AD.

Issued in Renton, Washington, on
September 14, 2006.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 06—-8225 Filed 9-25-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19755; Directorate
Identifier 2004—-NM-23-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: The FAA is revising an earlier
proposed airworthiness directive (AD)
for certain Boeing Model 747 airplanes.
The original NPRM would have
required repetitive tests to detect hot air
leaking from the trim air diffuser ducts
or sidewall riser duct assemblies
(collectively referred to in this proposed
AD as “TADDs”), related investigative
actions, and corrective actions if
necessary. The original NPRM also
would have provided an optional
terminating action for the repetitive
tests. The original NPRM resulted from
reports of sealant deteriorating on the
outside of the center wing fuel tank and
analysis that sealant may deteriorate
inside the tank due to excess heat from
leaking TADDs. This action revises the
original NPRM by referring to improved
inspection procedures and extending
the repetitive interval for certain related
investigative actions. We are proposing
this supplemental NPRM to prevent
leakage of fuel or fuel vapors into areas
where ignition sources may be present,
which could result in a fire or
explosion.

DATES: We must receive comments on
this supplemental NPRM by October 23,
2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
supplemental NPRM.

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—-401, Washington, DC 20590.

e Fax: (202) 493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,

400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT: Dan
Kinney, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6499;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this supplemental NPRM.
Send your comments to an address
listed in the ADDRESSES section. Include
the docket number “Docket No. FAA-
2004-19755; Directorate Identifier
2004-NM-23—-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this supplemental NPRM. We
will consider all comments received by
the closing date and may amend this
supplemental NPRM in light of those
comments.

We will post all comments submitted,
without change, to http://dms.dot.gov,
including any personal information you
provide. We will also post a report
summarizing each substantive verbal
contact with FAA personnel concerning
this supplemental NPRM. Using the
search function of that Web site, anyone
can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level in the Nassif Building at the DOT
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the Docket
Management System receives them.
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Discussion

We proposed to amend 14 CFR part
39 with a notice of proposed rulemaking
(NPRM) for an AD (the “original
NPRM”) for certain Boeing Model 747
airplanes. The original NPRM was
published in the Federal Register on
December 1, 2004 (69 FR 69844). The
original NPRM proposed to require
repetitive tests to detect hot air leaking
from the trim air diffuser ducts or
sidewall riser duct assemblies
(collectively referred to in this
supplemental NPRM as “TADDs”),
related investigative actions, and
corrective actions if necessary. The
original NPRM also would have
provided an optional terminating action
for the repetitive tests.

Actions Since Original NPRM Was
Issued

Since we issued the original NPRM,
we have received reports indicating that
the procedures referenced in Boeing
Alert Service Bulletin 747-21A2418,
Revision 2, dated March 4, 2004 (which
we referenced in the original NPRM as
the applicable source of service
information for the proposed actions),
are not sufficient to detect a damaged
TADD in a timely manner.

Relevant Service Information

We have reviewed Boeing Service
Bulletin 747-21A2418, Revision 4,
dated November 17, 2005. Revision 4 of
the service bulletin describes
procedures that are similar to those in
Revision 2. However, Revision 4 revises
the part numbers for certain improved
sidewall riser duct assemblies for
installation on Boeing Model 747-400
series airplanes that are not freighters.
This change is due to new
environmental and flammability-
resistance standards required under
amendments 25-110, 91-279, 121-301,
125—43, and 135-90 of the Federal
Aviation Regulations. (Refer to the final
rule, docket no. FAA-2000-7909,
“Improved Flammability Standards for
Thermal/Acoustic Insulation Materials
Used in Transport Category Airplanes”
(68 FR 45046, July 31, 2003; with
corrections published 68 FR 50054,
August 20, 2003; and 69 FR 6532,
February 11, 2004).) Revision 4 of the
service bulletin also recommends
increasing the initial inspection
threshold from 27,000 flight hours to
32,000 flight hours, and the repetitive
inspection interval from 7,000 flight
hours to 12,000 flight hours, for the
general visual inspection for damage or
discrepancies of the TADDs.

Certain changes to the service
information that were originally

introduced in Boeing Service Bulletin
747—21A2418, Revision 3, dated
December 21, 2004, are retained in
Revision 4 of the service bulletin:

e Chapter 21-61-20 of the airplane
maintenance manual (AMM) has been
revised to contain more definitive pass/
fail criteria for the repetitive tests and
inspections of the TADDs. These revised
criteria increase the chances of a
defective TADD being detected in a
timely manner.

e Chapter 21-61-21 of the AMM
contains procedures for unwrapping
insulation blankets as necessary before
the general visual inspection to detect
defective TADDs is done on Boeing
Model 747—-400 non-freighter series
airplanes.

Accomplishing the actions specified
in Revision 4 of the service information
is intended to adequately address the
unsafe condition. We have revised
paragraphs (f), (g), (h), and (j) and Note
2 of this supplemental NPRM to refer to
Revision 4 of the service information.
We have also added a new paragraph (k)
to this supplemental NPRM, and re-
identified the subsequent paragraph, to
give credit for actions done before the
effective date of the AD in accordance
with previous issues of the service
bulletin.

With regard to extending compliance
times for the general visual inspection,
we have revised Table 1 of this
supplemental NPRM to extend the
repetitive interval for the general visual
inspections from 7,000 flight hours to
12,000 flight hours. We have also
revised Table 1 of this supplemental
NPRM to extend the initial compliance
threshold from 27,000 total flight hours
to 32,000 total flight hours.

Comments

We have considered the following
comments on the original NPRM.

Request To Relieve Testing
Requirement

British Airways requests that we
revise paragraph (f) of the original
NPRM to relieve operators of the
requirement to do a test to detect hot air
leaking from the TADDs at the same
time as the general visual inspection for
damage or discrepancies of the TADDs.
The commenter notes that, if the
inspection is being accomplished, there
is no need to do the test during the same
maintenance check. The commenter
assumes that the inspection exceeds the
intent of the test in that the inspection
would detect discrepancies of the
TADDs that the test may not.

We concur with the commenter’s
request. We agree that it would be
redundant to perform a hot air leak test

at the same time as the general visual
inspection when the repetitive intervals
for these actions coincide. Therefore, we
have revised paragraph (f) of this
supplemental NPRM to clarify that,
when the compliance times for a hot air
leak test and a general visual inspection
coincide, the hot air leak test is not
required at that time.

Request To Allow Installation of
Serviceable Improved TADDs

The Air Transport Association (ATA),
on behalf of its member Northwest
Airlines (NWA), and Boeing request that
we revise paragraphs (h) and (j) and
Note 3 of the original NPRM to allow
installation of serviceable improved
TADDs. Boeing states that the improved
TADDs are expected to hold up well in
service, and its customers are concerned
about the proposed restriction on
installing serviceable TADDs. In its
comment submitted through ATA, NWA
states that it does not believe that the
failure rate of new TADDs is a
significant improvement over properly
repaired or serviceable used TADDs.
NWA states that only a very small
percentage of high-time TADDS have
failed in service, and it believes that all
duct leaks will be sufficiently addressed
by the repetitive tests and inspections
proposed in the original NPRM. NWA
also disagrees that the TADDs
deteriorate at a known rate in service,
which was the justification stated in the
original NPRM for not allowing
installation of used TADDs. Similarly,
Boeing comments that the deterioration
rate is highly variable.

We agree with the commenters’
request to allow installing serviceable
improved TADDs. Our intent was to
prohibit installing used ducts of the old
type, not used ducts of the improved
type. We have determined that
installing serviceable improved parts
will provide an acceptable level of
safety. We have revised paragraphs (h)
and (j) of this supplemental NPRM
accordingly, and we have omitted Note
3 from this supplemental NPRM.
However, as mentioned in the
discussion of New Relevant Service
Information, improved flammability
standards may prohibit installing
certain new, improved TADDs on non-
freighter airplanes. Subsequent to the
publication of the original NPRM, some
of the improved TADDs failed a test of
their insulation that is required by the
improved flammability standards. Thus,
under the requirements of that rule,
certain improved TADDs that were
listed in revisions of Boeing Service
Bulletin 747-21A2418 prior to Revision
4, can no longer be installed (although
they need not be removed if they were
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installed prior to September 2, 2003, the
effective date of FAA—2000-7909).

Also, we do not agree with the
commenters’ statements that the rate of
deterioration is unknown, although we
acknowledge that there are many
variables that contribute to the
deterioration of the TADDs. The rate of
deterioration is known to the extent that
we know that TADDs having
accumulated more than 20,000 total
flight hours are suspect. Also, we do not
know of an inspection process that
would be adequate to ensure the
integrity of a used duct of the old
material. For these reasons, we have
determined that it is not appropriate to
allow installation of used TADDs made
of the old material.

Request To Remove References to
Deteriorated Sealant

Boeing requests that we revise the
original NPRM to remove references to
“reports of deteriorating sealants both
inside and outside the center wing fuel
tank due to heat damage from leaking
TADDs.” Boeing states that it is not
aware of reports of damaged fuel tanks
caused by leaking TADDs.

We agree to revise the statement of
what prompted the proposed AD to
remove the references to reports of
deterioration of the sealant inside the
center wing fuel tank. We are unable to
confirm direct observation of primary
seal deterioration.

However, we disagree that primary or
secondary seal deterioration is unlikely.
Following reports of TADD leaks,
Boeing analyzed the temperatures that
the primary (inside) and secondary
(outside) fuel barriers could reach.
Analysis revealed that the secondary
barrier could reach temperatures
between 300 °F and 450 °F, and that
internal tank temperatures could reach
378 °F. The sealants are not effective
above 325 °F and are not qualified for
prolonged exposure above 160 °F. In
addition, FAA personnel observed
deterioration of the secondary sealant in
the center wing fuel tank. Therefore, if
any damage or discrepancy of a TADD
is found, we find it necessary to require
a general visual inspection for damage
of the primary and secondary fuel
barriers of the center wing tank, and
adjacent areas and items, as specified in
paragraph (h) of this supplemental
NPRM.

Based on this information, we have
revised the Summary of this
supplemental NPRM to state that the
original NPRM “‘resulted from reports of
sealant deteriorating on the outside of
the center wing fuel tank and analysis
that sealant may deteriorate inside the
tank due to excess heat from leaking

TADDs.” We have similarly revised
paragraph (d) of this supplemental
NPRM.

Request To Require Inspections Only
on Affected Side

ATA, on behalf of NWA, requests that
we revise paragraph (h) of the original
NPRM to require an inspection for
damage of the fuel barriers and adjacent
areas only on the side of the airplane
where a TADD failed. In its comment
submitted through ATA, NWA states
that the original NPRM does not
acknowledge that the TADDs are located
on both the left and right sides of the
airplane. Neither ATA nor NWA state a
justification for the request.

We infer that the commenter’s request
is intended to reduce the amount of
work that needs to be accomplished to
allow a quicker return of the airplane to
service. We agree that it would be
acceptable to inspect the fuel barriers
and adjacent areas only on the side of
the airplane where a TADD failed if no
damage is found on the side of the
airplane where a TADD failed. However,
if any damage of the fuel barriers or
adjacent areas is found on the side of
the airplane where a TADD failed, both
sides of the airplane must be inspected.
Both sides must be inspected because
the barrier damage is caused by hot air
and if there is damage to one side, then
there may be enough leakage to damage
the other side.

We have revised paragraph (h)(1) of
this AD to state that, “If no damage is
found on the side of the airplane where
the damaged or discrepant TADD is
found, inspecting the other side of the
airplane is not required.”

In addition, we have revised
paragraph (j) of this AD to clarify the
specific circumstances under which
tests and inspections required by
paragraph (f) of this AD are terminated.
These changes better acknowledge that,
as the commenter points out, there are
TADDs on both the left and right sides
of the airplane.

Request To Revise Repetitive Inspection
Intervals

KLM Royal Dutch Airlines (KLM)
requests that we extend the repetitive
interval for the hot air leak test specified
in paragraph (f)(1) of the original NPRM
from 1,200 flight hours to 1,600 flight
hours. The commenter states that the
repetitive interval of 1,200 flight hours
is not consistent with its maintenance
intervals. KLM explains that its A-check
is 770 flight hours, so it would have to
perform this test either every A-check or
in between A-checks. KLM states that
either alternative would result in
excessive cost. KLM notes that a

repetitive interval of 1,600 flight hours
would allow it to perform the test every
second A-check. Boeing also
commented that the interval for the hot
air leak test should coincide with actual
A-check intervals.

We do not agree with the request to
extend the repetitive interval for the hot
air leak test. The extension of the
repetitive interval for the general visual
inspections to 12,000 flight hours, as
discussed previously, is contingent on
the repetitive hot air leak tests being
performed at intervals not to exceed
1,200 flight hours. We find that this
repetitive interval is necessary to ensure
that any discrepant TADD will be
detected in a timely manner. We note
that the 1,200-flight-hour repetitive
interval is consistent with Boeing’s
recommendation in Revision 4 of the
service bulletin and in its re-evaluation
of compliance times. Further, since
maintenance schedules vary among
operators, it is not possible for us to
revise the repetitive interval to meet the
needs of a specific operator. In
developing an appropriate repetitive
interval for this action, we considered
the manufacturer’s recommendation, the
degree of urgency associated with the
subject unsafe condition, the average
utilization of the affected fleet, and the
time necessary to perform the test
(estimated at 3 work hours). In light of
all of these factors, we find that 1,200
flight hours is an appropriate interval of
time for affected airplanes to continue to
operate between repetitive tests without
compromising safety. We have not
changed the supplemental NPRM in this
regard. However, paragraph (1) of the
supplemental NPRM provides operators
the opportunity to request an extension
of the compliance time if data are
presented to justify such an extension.

Request To Revise Compliance Time for
Inspection of Replaced TADDs

ATA, on behalf of NWA, suggests that
we revise the compliance time for the
general visual inspection for damaged or
replaced TADDs made of the original
material. Paragraph (i) of the original
NPRM specifies a compliance time of
27,000 flight hours after the TADD is
replaced for this inspection. The
commenter suggests that this
compliance time be revised to “‘the next
C-check after 21,200 flight hours.”

We partially agree with this request.
We do not agree with the request to state
the compliance time in relation to a C-
check. We find that such a non-specific
compliance time would not ensure that
damaged TADDs are detected in a
timely manner. However, we agree to
extend the compliance time for
inspecting replaced TADDs from 27,000
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flight hours to 32,000 flight hours after
replacement. We note that affected
operators may elect to do the general
visual inspection of the TADDs earlier
than the stated compliance time, if it is
more convenient to their maintenance
schedules. We have revised paragraph
(i) of this supplemental NPRM
accordingly.

Request To Revise Compliance Time for
Initial Leak Test

ATA, on behalf of NWA, requests that
we revise the compliance time for the
initial test specified in paragraph (f)(1)
of the original NPRM. NWA states
support for the test but believes that an
equivalent level of safety can be
achieved by doing the initial test at the
compliance time specified in the
referenced service bulletin, which the
commenter interprets as 180 days or
2,000 hours, whichever is first. NWA
states that a failed duct is often detected
when floorboards or sidewalls become
hot, or when the airplane crew has
difficulty controlling cabin
temperatures. Thus, a failed duct is
often corrected by normal maintenance
practices that limit exposure to high
temperatures. For this reason, NWA
states that compliance time for the
initial inspection recommended in the
service bulletin is sufficient to detect
duct leaks that are not detected during
normal operations.

We do not agree with the commenter’s
request. We note that 180 days or 2,000
flight hours (whichever is first) is the
compliance time recommended by the
referenced service bulletin for airplanes
with 20,000 or more total flight hours.
However, as we explained in the
“Differences Between the Proposed AD
and Service Information” section of the
original NPRM, the compliance
threshold of 21,200 total flight hours is
the equivalent of the inspection
threshold of 20,000 total flight hours
specified in the service bulletin, plus
one repeat interval (1,200 flight hours).
In addition, the manufacturer has not
requested that we revise the compliance
time proposed in the original NPRM. In
developing an appropriate compliance
time for the initial test, we considered
the manufacturer’s recommendation,
and the degree of urgency associated
with the subject unsafe condition. In
light of these factors, we find that the
compliance time of 21,200 total flight
hours, or 1,200 flight hours after the
effective date of the AD, whichever is
later, represents an appropriate interval
of time for affected airplanes to continue
to operate without compromising safety.
We have not changed the supplemental
NPRM in this regard.

Request To Ensure Adequate Supply of
Replacement Parts

Lufthansa requests that we ensure that
an adequate supply of replacement parts
will be available for operators to comply
with the proposed requirements. The
commenter notes that there have been
delays in obtaining material for planned
modifications in accordance with
Boeing Service Bulletin 747-21A2418.
The commenter states that it anticipates
that it will find TADDs that must be
replaced.

We acknowledge the commenter’s
concerns and the delays it experienced.
Parts availability is one of the factors
that we consider when establishing a
compliance time for an AD. In this case,
we have determined through the
manufacturer that an adequate supply of
replacement parts will be available for
operators to accomplish the proposed
requirements within the proposed
compliance time. We find that no
additional changes to the supplemental
NPRM are needed in this regard.

Request To Clarify Requirements of
Paragraph (h)

Boeing requests that we revise
paragraph (h) of the original NPRM to
state that the actions in that paragraph
apply if any discrepancy is found
during either the hot air leak test or the
general visual inspection for damage in
accordance with paragraph (f) of the
original NPRM.

We contacted Boeing for clarification
of the meaning and intent of its
comment. Upon further review of
paragraph (h) of the original NPRM,
Boeing concluded its comment was not
necessary and could be withdrawn. We
have not changed the supplemental
NPRM in this regard.

Request To Allow Use of Later
Revisions of Service Information

Air New Zealand (ANZ) requests that
we revise paragraph (j) of the original
NPRM, Optional Terminating Action, to
allow use of later revisions of the
referenced service information. ANZ
notes that, when the AD refers to a
specific revision of the service bulletin,
e.g., Revision 2, operators may not use
the later revisions without being out of
compliance with the requirements of the
AD when new service information is
released that contains new part numbers
for equivalent or better parts. ANZ
suggests that we include language
referring to “any subsequent documents,
which list a new or equivalent part
number or better, that does not have this
unsafe condition.”

We do not agree with the request to
refer to later revisions of the service

information that have not yet been
released. (As explained previously, we
have revised this supplemental NPRM
to refer to Boeing Service Bulletin 747—
21A2418, Revision 4.) When we refer to
a specific service bulletin in an AD,
using a phrase such as that suggested by
the commenter, or a phrase like “or later
FAA-approved revisions,” violates
Office of the Federal Register
regulations for approving materials that
are incorporated by reference. However,
affected operators may request approval
to use a later revision of the referenced
service bulletin as an alternative method
of compliance, under the provisions of
paragraph (1) of this supplemental
NPRM. We have not changed the
supplemental NPRM further in this
regard.

Request To Revise Cost Impact

Qantas Airways (QANTAS) requests
that we revise the cost impact stated in
the original NPRM. The commenter
believes that the original NPRM
underestimates the number of work
hours necessary to do the general visual
inspection for damage or discrepancies
of the TADDs. QANTAS notes that
significant time is necessary to gain
access to the TADDs to perform the
inspection and to close up after the
inspection, in addition to testing the in-
seat entertainment equipment. The
commenter notes that the estimate of 43
work hours in Boeing Service Bulletin
747-21A2418 is more realistic.

We do not agree. The cost analysis in
AD rulemaking actions typically does
not include incidental costs such as the
time required to gain access and close
up, time necessary for planning, or time
necessitated by other administrative
actions. Those incidental costs, which
may vary significantly among operators,
are almost impossible to calculate. We
have not changed the supplemental
NPRM in this regard.

Requests for Editorial Changes

Boeing requests that we revise the
Relevant Service Information section of
the original NPRM as follows:

¢ Revise the statement, “The related
investigative actions are repetitive
general visual inspections for
discrepancies or damage of the
TADDs* * *” to also refer to the hot air
leak tests as related investigative
actions.

¢ Revise the statement, “After a
TADD is replaced with a new, improved
TADD, the repetitive inspections are no
longer needed for that TADD,” to note
that neither the repetitive leak tests nor
the repetitive inspections are needed
after a new, improved TADD is
installed.
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Boeing’s rationale for the first change
is that the statement in the original
NPRM implies that only the visual
inspections constitute valid
investigative actions. Boeing’s rationale
for the second change is to avoid
questions (from operators) and
misinterpretation.

We acknowledge the commenter’s
requests. However, we do not agree that
any change is necessary. The Relevant
Service Information section of the
original NPRM states that the referenced
service bulletin “describes procedures
for repetitive tests to detect hot air
leaking from the TADDs, related
investigative actions, and corrective
actions if necessary.” The statement to
which the commenter refers defines
what we mean by “related investigative
actions.” We find that the contents of
the Relevant Service Information section
are sufficiently clear as written in the
original NPRM. With regard to the
commenter’s second item, we agree with

the statement as revised by the
commenter. However, the Relevant
Service Information section of the
original NPRM is not restated in this
supplemental NPRM. Thus, no change
is possible in this regard.

Explanation of Additional Changes

We have reduced the estimated
number of airplanes that would be
affected by this supplemental NPRM to
be consistent with the number of
airplanes identified in the service
bulletin.

After the original NPRM was issued,
we reviewed the figures we have used
over the past several years to calculate
AD costs to operators. To account for
various inflationary costs in the airline
industry, we find it necessary to
increase the labor rate used in these
calculations from $65 per work hour to
$80 per work hour. The cost impact
information, below, reflects this

ESTIMATED COSTS

increase in the specified hourly labor
rate.

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

Certain changes discussed above
expand the scope of the original NPRM,;
therefore, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
public comment on this supplemental
NPRM.

Costs of Compliance

There are about 1,081 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this supplemental NPRM.

Number
Average
: Work : of U.S.-
Action hours Iabo%:)abts per Cost per airplane registered Fleet cost
airplanes
Hot air leak test ......ccccoeecvvieeiciieeiieee, 3 $80 | $240, per test cycle ......ccovvvviieririeiiennenne 216 | $51,840, per
test cycle.
General visual inspection ........c.cccccveeenene 5 80 | 400, per inspection cycle ...............ceeue. 216 | 86,400, per in-
spection
cycle.
Authority for This Rulemaking 13132. This proposed AD would not The Proposed Amendment

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order

have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this supplemental NPRM and placed it
in the AD docket. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Boeing: Docket No. FAA-2004-19755;
Directorate Identifier 2004—-NM—-23—-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by October 23, 2006.

Affected ADs
(b) None.
Applicability

(c) This AD applies to Boeing Model 747—
100, 747-100B, 747-100B SUD, 747—-200B,
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747-200C, 747-200F, 747-300, 747-400,
747-400D, 747—400F, 747SR, and 747SP
series airplanes; certificated in any category;
line numbers 1 through 1316 inclusive.

Unsafe Condition

(d) This AD results from reports of sealant
deteriorating on the outside of the center
wing fuel tank and analysis that sealant may
deteriorate inside the tank due to excess heat
from leaking trim air diffuser ducts or
sidewall riser duct assemblies (collectively

referred to in this AD as “TADDs”’). We are
issuing this AD to prevent leakage of fuel or
fuel vapors into areas where ignition sources
may be present, which could result in a fire
or explosion.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

TABLE 1.—COMPLIANCE TIMES

Repetitive Tests and Inspections

(f) Do the actions in Table 1 of this AD at
the times specified in Table 1 of this AD, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
21A2418, Revision 4, dated November 17,
2005. When the compliance times for a hot
air leak test and a general visual inspection
coincide, the hot air leak test is not required
at that time, but is required within 1,200
flight hours (i.e., one repeat interval) after the
general visual inspection.

Do this action—

Initially at the later of—

Then repeat within
this interval until para-
graph (j) is done—

(1) Repetitive test to detect hot air leaking from TADDs ......

(2) General visual inspection for damage or discrepancies

of the TADDs.

AD.

Prior to the accumulation of 21,200 total flight hours, or
within 1,200 flight hours after the effective date of this

Prior to the accumulation of 32,000 total flight hours, or
within 12,000 flight hours after the effective date of this
AD, except as provided by paragraph (g) of this AD.

1,200 flight hours.

12,000 flight hours.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Note 2: Boeing Service Bulletin 747—
21A2418, Revision 4, refers to Chapters 21—
61-20 and 21-61-21 of the 747 Airplane
Maintenance Manual as an additional source
for service information for the test and
inspections of the TADDs.

(g) If any hot air leak is found during any
test required by paragraph (f) of this AD:
Before further flight, do the general visual
inspection for damage or discrepancies of the
TADDs, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 747—-21A2418, Revision 4,
dated November 17, 2005.

Corrective Actions

(h) If any damage or discrepancy is found
during any general visual inspection for
damage required by paragraph (f) or (g) of
this AD: Do the actions in paragraphs (h)(1),
(h)(2), (h)(3), and (h)(4) of this AD, as
applicable. Do all of these actions in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
21A2418, Revision 4, dated November 17,
2005.

(1) Before further flight: Perform a general
visual inspection for damage of the primary
and secondary fuel barriers of the center
wing tank; structure adjacent to the
discrepant TADD; and cables, cable pulleys,
and raised cable seals in the over-wing area.

If no damage is found on the side of the
airplane where the damaged or discrepant
TADD is found, inspecting the other side of
the airplane is not required.

(2) Before further flight: Repair all damage
or discrepancies found.

(3) Before further flight: Replace any
damaged TADD with a new TADD having the
same part number or a new or serviceable,
improved TADD having a part number listed
in the “New TADD Part Number” or ‘“New
Sidewall Riser Duct Assy Part Number”
column, as applicable, of the tables in
Section 2.C.2. of the service bulletin.

(4) Repeat the test and inspection required
by paragraph (f) of this AD at the times
specified in Table 1 of this AD, except as
provided by paragraphs (i) and (j) of this AD.

(i) For any original-material TADD that is
replaced with a new TADD having the same
part number as the TADD being replaced:
Within 21,200 flight hours after the TADD is
replaced, do the test to detect hot air leaking
from the replaced TADD, and within 32,000
flight hours after the TADD is replaced, do
the general visual inspection for damage, as
specified in paragraph (f) of this AD.
Thereafter, repeat the test and inspection at
the repetitive intervals specified in Table 1
of this AD, except when the times for a hot
air leak test and a general visual inspection
coincide, the leak test is not required.

Optional Terminating Action

(j) Replacing existing TADDs with new or
serviceable, improved TADDs terminates
repetitive test and inspection requirements as
specified in paragraphs (j)(1), (j)(2), and (j)(3)
of this AD. New or serviceable, improved
TADDs are those having a part number listed
in the “New TADD Part Number” or “New
Sidewall Riser Duct Assy Part Number”
column, as applicable, of the tables in
Section 2.C.2. of Boeing Service Bulletin
747-21A2418, Revision 3, dated December
21, 2004; or Revision 4, dated November 17,
2005.

(1) The repetitive general visual
inspections required by paragraph (f)(2) of

this AD are terminated for each TADD that
is replaced with a new or serviceable,
improved TADD.

(2) Replacing all TADDs on one side of the
airplane with new or serviceable, improved
TADDs terminates all repetitive tests
required by paragraph (f)(1) of this AD and
all repetitive inspections required by
paragraph (f)(2) of this AD only for the side
of the airplane on which the improved
TADDs are installed.

(3) Replacing all TADDs on both sides of
the airplane with new or serviceable,
improved TADDs terminates all repetitive
tests required by paragraph (f)(1) of this AD
and all repetitive inspections required by
paragraph (f)(2) of this AD.

Previously Accomplished Actions

(k) Actions done before the effective date
of this AD in accordance with Boeing Service
Bulletin 747—21A2418, dated November 14,
2002; Revision 1, dated October 16, 2003;
Revision 2, dated March 4, 2004; or Revision
3, dated December 21, 2004; are acceptable
for compliance with the corresponding
actions required by this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOCs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.
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Issued in Renton, Washington, on
September 14, 2006.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 06—8232 Filed 9-25-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-25904; Directorate
Identifier 2006—NM-077-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-100, —200, and —-300
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
Bombardier Model DHC-8-100, —200,
and —300 series airplanes. The existing
AD currently requires modification of
the flight compartment door; repetitive
inspections for wear of the flight
compartment door hinges following
modification; and repair or replacement
of the hinges with new hinges if
necessary. This proposed AD would
require using revised procedures for
modifying and inspecting the flight
compartment door and would reduce
the applicability of the existing AD.
This proposed AD results from a
determination that certain cockpit doors
are no longer subject to the existing
requirements. We are proposing this AD
to prevent failure of the alternate release
mechanism of the flight compartment
door, which could delay or impede the
evacuation of the flightcrew during an
emergency. This failure also could
result in the flightcrew not being able to
assist passengers in the event of an
emergency.

DATES: We must receive comments on
this proposed AD by October 26, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov

and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—-401, Washington, DC 20590.

e Fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DG, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Bombardier, Inc., Bombardier
Regional Aircraft Division, 123 Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada, for service information
identified in this proposed AD.

FOR FURTHER INFORMATION CONTACT: Ezra
Sasson, Aerospace Engineer, Systems
and Flight Test Branch, ANE-172, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone
(516) 228-7320; fax (516) 794-5531.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number ‘“Docket No. FAA-2006—25904;
Directorate Identifier 2006—-NM-077—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except

Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

On March 30, 1999, we issued AD 99—
08—04, amendment 39-11109 (64 FR
16803, April 7, 1999), for certain
Bombardier Model DHC-8-100, —200,
and —300 series airplanes. That AD
requires modification of the flight
compartment door; repetitive
inspections for wear of the flight
compartment door hinges following
modification; and repair or replacement
of the hinges with new hinges, if
necessary. That AD resulted from a
report that the door lock mechanism of
the flight compartment door jammed
and could not be opened using the
alternate release mechanism. We issued
that AD to prevent failure of the
alternate release mechanism of the flight
compartment door, which could delay
or impede the evacuation of the
flightcrew during an emergency. This
failure also could result in the
flightcrew not being able to assist
passengers in the event of an
emergency.

Actions Since Existing AD Was Issued

Since we issued AD 99-08-04,
various civil aviation authorities have
mandated the installation of reinforced
flight compartment doors, which
negates the need for the modification
required by paragraph (a) of the existing
AD (Modification 8/2337) for airplanes
on which the doors were installed in
production. Modifications 8/2228, 8/
2229, 8/2231, 8/2232, 8Q100859,
800900267, 800420101, 80420143,
80200131, or 8Q420440 are equivalent
to Modification 8/2337 (specified in
paragraph (a) of the existing AD) for the
flight compartment door alternate
release mechanism. In addition,
Bombardier has issued revised
procedures for modifying and
inspecting the flight compartment door.

Relevant Service Information

Bombardier has issued Service
Bulletin 8-52-39, Revision ‘“H,” dated
September 9, 2004. Revision “H” is
similar to Revision “D,” dated February
27,1998, which was cited in the
existing AD as the appropriate source of
service information for accomplishing
the required actions. Among other
things, Revision “H” revises the
procedures used for modifying and
inspecting the flight compartment door,
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as specified in the original issue of
Bombardier Service Bulletin 8-52-39,
dated October 31, 1996, and Revision
“A,” of the service bulletin. In addition,
the effectivity specified in Revision “H”
excludes airplanes on which new,
improved flight compartment doors
have been installed in production.

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, mandated the
service information and issued
Canadian airworthiness directive CF—
1996—20R4, dated August 10, 2005, to
ensure the continued airworthiness of
these airplanes in Canada.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, TCCA has
kept the FAA informed of the situation
described above. We have examined
TCCA'’s findings, evaluated all pertinent
information, and determined that AD
action is necessary for airplanes of this
type design that are certificated for
operation in the United States.

This proposed AD would supersede
AD 99-08-04 and would retain the
requirements of the existing AD, but
would require using revised procedures.
This proposed AD would also reduce
the applicability of the existing AD.

Operators should note that Note 2 of
AD 99-08-04 provides credit for
modification of the flight compartment
door in accordance with Bombardier
Service Bulletin S.B. 8-52-39, dated
August 30, 1996; Revision “A,” dated
October 31, 1996; Revision “B,” dated
July 4, 1997; or Revision “C,” dated
September 1, 1997; if the modification
is done before the effective date of AD
99-08-04. However, we have
determined that the modification and
inspection procedures specified in the
original issue and Revision “A,” of the
service bulletin are not adequate due to
a design deficiency detected after
issuance of those service bulletins.
TCCA agrees with this finding.

Accordingly, we have re-identified
Note 2 of the existing AD as paragraph
(i) of this proposed AD for formatting
reasons. In addition, we have revised
the content of the new paragraph (i) to
remove references to the original issue
and Revision “A” of the service
bulletin, and to provide credit for
accomplishing the actions in Revision
“E,” dated May 10, 1999; Revision “F,”

dated February 4, 2000; or Revision G,
dated May 17, 2001.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Change to Existing AD

This proposed AD would retain the
requirements of AD 99—08-04. Since AD
99-08-04 was issued, the AD format has
been revised, and certain paragraphs
have been rearranged. As a result, the
corresponding paragraph identifiers
have changed in this proposed AD, as
listed in the following table:

REVISED PARAGRAPH IDENTIFIERS

Corresponding
requirement in this
proposed AD

Requirement in AD
99-08-04

paragraph (a)
paragraph (b) ....
paragraph (c)

paragraph (f).
paragraph (h).
paragraph (j).

Costs of Compliance

This proposed AD would affect about
167 airplanes of U.S. registry. The new
actions of this proposed AD add no
additional economic burden. The
current costs for this AD are repeated for
the convenience of affected operators, as
follows:

The modification takes about 4 work
hours per airplane, at an average labor
rate of $80 per work hour. The
manufacturer states that it will supply
required parts to the operators at no
cost. Based on these figures, the
estimated cost of the modification is
$53,440, or $320 per airplane.

The inspection takes about 2 work
hours per airplane, at an average labor
rate of $80 per work hour. Based on
these figures, the estimated cost of the
inspection is $26,720, or $160 per
airplane, per inspection cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-11109 (64
FR 16803, April 7, 1999) and adding the
following new airworthiness directive
(AD):

Bombardier, Inc. (Formerly de Havilland,
Inc.): Docket No. FAA-2006-25904;
Directorate Identifier 2006-NM-077-AD.
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Comments Due Date

(a) The FAA must receive comments on
this AD action by October 26, 2006.

Affected ADs

(b) This AD supersedes AD 99-08—04.
Applicability

(c) This AD applies to Bombardier Model
DHC-8-100, —200 and —300 series airplanes,
certificated in any category; equipped with a
flight compartment door installation having
part number (P/N) 82510074—(*), 82510294—
(*), 82510310-001, 8Z4597—-001, H85250010—
(*), 82510700—(*), or 82510704—(*); except P/
Ns 82510704-502 and 82510704-503.

Note 1: (*) denotes all dash numbers.

Unsafe Condition

(d) This AD results from a determination
that certain cockpit doors are no longer
subject to the existing requirements. We are
issuing this AD to prevent failure of the
alternate release mechanism of the flight
compartment door, which could delay or
impede the evacuation of the flightcrew
during an emergency. This failure also could
result in the flightcrew not being able to
assist passengers in the event of an
emergency.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Except as required by paragraph (g) of
this AD: Within 90 days after May 12, 1999
(the effective date of AD 99-08-04), modify
the lower hinge assembly and main door
latch (Modification 8/2337) of the flight
compartment door, in accordance with
Bombardier Service Bulletin S.B. 8-52—-39,
Revision “D,” dated February 27, 1998; or
Revision “H,” dated September 9, 2004. After
the effective date of this AD, only Revision
“H” may be used for accomplishing the
modification.

(g) For airplanes on which the modification
required by paragraph (f) of this AD was done
before the effective date of this AD in
accordance with Bombardier Service Bulletin
S.B. 8-52-39, dated August 30, 1996; or
Revision “A,” dated October 31, 1996:
Within 90 days after the effective date of this
AD, do the modification required by
paragraph (f) of this AD in accordance with
Bombardier Service Bulletin 8—-52-39,
Revision “H,” dated September 9, 2004.

Inspection

(h) Within 800 flight hours after doing the
modification required by paragraph (g) of this
AD: Inspect the hinge areas around the hinge
pin holes of the flight compartment door for
wear in accordance with Bombardier Service
Bulletin S.B. 8-52—-39, Revision “D,” dated
February 27, 1998; or Revision “H,” dated
September 9, 2004. After the effective date of
this AD, only Revision ‘“H” may be used for
accomplishing the inspection.

(1) If no wear is detected, or if the wear is
less than or equal to 0.020 inch in depth,
repeat the inspection thereafter at intervals
not to exceed 800 flight hours.

(2) If any wear is detected and its
dimension around the hinge pin holes is less
than 0.050 inch and greater than 0.020 inch
in depth, prior to further flight, perform the
applicable corrective actions specified in the
service bulletin. Repeat the inspection
thereafter at intervals not to exceed 800 flight
hours.

(3) If any wear is detected and its
dimension around the hinge pin holes is
greater than or equal to 0.050 inch in depth,
prior to further flight, replace the worn
hinges with new hinges in accordance with
the service bulletin. Repeat the inspection
thereafter at intervals not to exceed 800 flight
hours.

Credit for Actions Accomplished Previously

(i) Modifications and inspections done
before the effective date of this AD in
accordance with Bombardier Service Bulletin
S.B. 8-52-39, Revision “B,” dated July 4,
1997; Revision “C,” dated September 1, 1997;
Revision “E,” dated May 10, 1999; Revision
“F,” dated February 4, 2000; or Revision G,
dated May 17, 2001; are considered
acceptable for compliance with the
modification and inspections required by this
AD.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, New York Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

(2) AMOCs approved previously in
accordance with AD 99-08-04 are approved
as AMOG:s for the corresponding provisions
of paragraphs (f), (g), (h), and (i) of this AD.

(3) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(k) Canadian airworthiness directive CF—
1996—20R4, dated August 10, 2005, also
addresses the subject of this AD.

Issued in Renton, Washington, on
September 15, 2006.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 06-8233 Filed 9—25-06; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service
26 CFR Part 1
[REG-140379-02; REG—142599-02]

RIN 1545-BC07; 1545-BB23

General Allocation and Accounting
Regulations Under Section 141

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations on the allocation
of, and accounting for, tax-exempt bond
proceeds for purposes of the private
activity bond restrictions that apply
under section 141 of the Internal
Revenue Code (Code) and that apply in
modified form to qualified 501(c)(3)
bonds under section 145 of the Code.
The proposed regulations provide State
and local governmental issuers of tax-
exempt bonds with guidance for
applying the private activity bond
restrictions. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written or electronic comments
must be received by December 26, 2006.
Requests to speak with outlines of
topics to be discussed at the public
hearing scheduled for January 11, 2007,
must be received by December 26, 2006.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-140379-02; REG—
142599-02), room 5203, Internal
Revenue Service, PO Box 7604, Ben
Franklin Station, Washington, DC
20044. Submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. to 4:30 p.m.
to CC:PA:LPD:PR (REG-140379-02;
REG—142599-02), Internal Revenue
Service, Crystal Mall 4, 1941 Jefferson
Davis Hwy., 1901 S. Bell St., room 108,
Arlington, Virginia 22202. Alternatively,
submissions may be made electronically
to the IRS Internet Site at www.irs.gov/
regs or via the Federal eRulemaking
Portal at www.regulations.gov (IRS—
REG-140379-02). The public hearing
will be held in the auditorium of the
New Carrollton Federal Building, 5000
Ellin Rd., Lanham, Maryland 20706.
FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Johanna Som de Cerff (202) 622—-3980;
concerning submissions and the
hearing, Kelly D. Banks, (202) 622-7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:
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Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:CAR:MP:T:T:SP, Washington, DC
20224. Comments on the collection of
information should be received by
December 26, 2006. Comments are
specifically requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the information will have
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information;

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collections of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The recordkeeping requirement in
this proposed regulation is in § 1.141—
6(a)(4). The recordkeeping requirement
will apply only to State and local
governmental issuers of tax-exempt
bonds used to finance a facility that will
be used for both governmental use and
more than a de minimis amount of
private business use. The recordkeeping
is voluntary to obtain a benefit. The
records will enable the Service to
examine compliance by State and local
governmental issuers of tax-exempt
bonds used to finance a facility that will
be used for both governmental use and
more than a de minimis amount of
private business use.

Estimated total annual recordkeeping
burden: 3000 hours.

Estimated average annual burden
hours per recordkeeper: 3 hours.

Estimated number of recordkeepers:
1000.

Estimated annual frequency of
responses: the frequency of responses

will depend on how often the
recordkeeper issues tax-exempt bonds
used to finance a facility that will be
used for both governmental use and
more an a de minimis amount of private
business use, which will vary from
rarely to a few times a year.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains proposed
amendments to 26 CFR part 1. Final
regulations (TD 8712) under section 141
of the Internal Revenue Code (Code)
were published in the Federal Register
on January 16, 1997 (62 FR 2275) (the
1997 Final Regulations) to provide
comprehensive guidance on most
aspects of the private activity bond
restrictions. The 1997 Final Regulations,
however, reserved most of the general
allocation and accounting rules for
purposes of section 141. An advance
notice of proposed rulemaking was
published in the Federal Register on
September 23, 2002 (REG-142599-02)
(67 FR 59767) (the 2002 Advance
Notice) regarding allocation and
accounting rules for tax-exempt bond
proceeds used to finance mixed-use
output facilities.

This document amends the Income
Tax Regulations under section 141 by
proposing rules for the allocation of,
and accounting for, tax-exempt bond
proceeds. Special rules for allocating
proceeds used to finance mixed-use
facilities and rules regarding the
treatment of partnerships as owners or
users of facilities for purposes of section
141 are also included. This document
also amends regulations under section
145 by proposing rules on certain
related matters that apply to qualified
501(c)(3) bonds. These regulations are
published as proposed regulations (the
Proposed Regulations) to provide an
opportunity for public review and
comment.

Explanation of Provisions
I. Introduction

In general, the interest on State and
local governmental bonds is excludable
from gross income under section 103 of

the Code upon satisfaction of certain
requirements. Interest on a private
activity bond, other than a qualified
private activity bond within the
meaning of section 141, is not
excludable under section 103. Section
141 provides certain tests used to
determine whether a State or local bond
is a private activity bond. These tests
look to whether the proceeds of tax-
exempt bonds comply with certain
restrictions, including private business
use restrictions, private payment
restrictions, and private loan
restrictions. Similar restrictions apply in
modified form to qualified 501(c)(3)
bonds under section 145.

In general, these private activity bond
restrictions permit certain de minimis
amounts of private business use for
proceeds of tax-exempt governmental
bonds without causing such bonds to be
classified as private activity bonds
under section 141 (de minimis
permitted private business use). De
minimis permitted private business use
generally means private business use of
not more than 10% of the proceeds.
Section 141(b)(3) further limits this de
minimis permitted private business use
to a 5% amount for certain unrelated or
disproportionate use. Sections 141(b)(4)
and 141(b)(5) further limit this de
minimis permitted private business use
to a prescribed $15 million nonqualified
amount for certain output facility issues
generally and for certain larger issues
absent volume cap allocations for
private business use in excess of the $15
million nonqualified amount.

The Proposed Regulations provide
guidance regarding general allocation
and accounting rules for purposes of the
private activity bond restrictions under
section 141. The Proposed Regulations
provide guidance regarding allocations
of proceeds of an issue of tax-exempt
bonds (proceeds) and other funds to
expenditures (as contrasted with
investments), to property, and to uses
(that is, governmental use or private
business use).

The Proposed Regulations include
certain special accounting rules for
projects which have both governmental
use and private business use (mixed-use
projects), as described further herein.
One purpose of these special accounting
rules is to provide flexibility to allow
issuers to use tax-exempt governmental
bonds to finance the portion of a mixed-
use project to be used for governmental
use where private business use of the
entire project may exceed the amount of
de minimis permitted private business
use.

The Proposed Regulations provide
several general allocation rules. First,
proceeds and other sources of funds
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generally may be allocated to
expenditures using any reasonable,
consistently applied accounting method
that is consistent with how proceeds are
allocated for purposes of the arbitrage
investment restrictions of section 148.
Second, under a general pro rata
allocation method (which also applies
to mixed-use projects absent an election
to use one of two elective special
allocation rules), proceeds and other
sources allocated to capital
expenditures for a capital project
generally are treated as allocated ratably
throughout the project in proportion to
the relative amounts of proceeds and
other funds spent on that project
(general pro rata allocation method).
Third, allocations of sources of funds to
uses, for example, governmental use and
private business use, generally are made
in a manner that reasonably corresponds
to the relative amounts of the sources of
funding spent on the property.

The Proposed Regulations provide
special elective allocation rules for
mixed-use projects. In general, the
intent of these special allocation rules is
to provide reasonable flexibility to allow
issuers to finance portions of projects
that are reasonably expected to be used
for governmental use with tax-exempt
governmental bonds, provided that the
portions can be reasonably determined
and measured in administrable ways. In
particular, the Proposed Regulations
provide two special elective allocation
methods, the discrete physical portion
allocation method and the undivided
portion allocation method. These two
special elective allocation methods
permit proceeds to be allocated to a
portion of a mixed-use project using
certain prescribed reasonable, consistent
allocation methods that properly reflect
the proportionate benefit to be derived
by the various users of the mixed-use
project. These two special allocation
methods for dividing mixed-use projects
for financing purposes are based on
principles similar to those used for
measuring ongoing use under § 1.141—
3(g) and are closely coordinated with
those measurement rules. These
methods may be elected for mixed-use
projects only if they meet certain
eligibility criteria. Absent a proper
election to use one of these two special
elective allocation methods, the general
pro rata allocation method applies to a
mixed-use project. The special
allocation rules for mixed-use projects
are described further herein.

In addition to general allocation and
accounting rules and special allocation
rules for mixed-use projects, the
Proposed Regulations also provide
guidance on certain related topics.

II. General Allocation Rules for
Proceeds: General Pro Rata Allocation
Method

The Proposed Regulations provide a
general pro rata allocation method
under which proceeds and other funds,
if any, allocated under section 148 and
§1.141-6(a)(1) to capital expenditures
for a project are treated as being
allocated ratably throughout the project
in proportion to the relative amounts of
proceeds and other funds spent on the
project. Generally, the project is the
bond-financed property for purposes of
section 141. Except where the issuer has
elected to use one of the special
allocation methods permitted for certain
mixed-use projects, the Proposed
Regulations provide that a general pro
rata allocation method applies to mixed-
use projects. Except as otherwise
provided in the Proposed Regulations, if
financed property is financed with two
or more sources of funding (including
two or more tax-exempt governmental
bond issues), those sources of funding
must be allocated to multiple uses (that
is, governmental use and private
business use) of that financed property
in proportion to the relative amounts of
those sources of funding expended on
that financed property.

The Proposed Regulations prescribe
the manner and timing of elections to
use the special allocation rules for
mixed-use projects and rules regarding
final allocations of sources of funding to
a project generally.

III. Mixed-Use Projects

(A) In General

The Proposed Regulations provide
two special allocation methods that
issuers may elect to use for certain
mixed-use projects. Here, a mixed-use
project refers to a project (as defined in
the Proposed Regulations) that, absent
the application of the special proposed
rules, is reasonably expected to have
both governmental use and private
business use, and where the private
business use is expected to be in excess
of the amount of de minimis permitted
private business use under section 141
for a project financed with an issue of
tax-exempt governmental bonds.

The Proposed Regulations treat
property as part of the same defined
project if the property consists of capital
projects that have reasonable nexus
characteristics based upon functional
and physical proximity, time of
placement in service, and a common
plan of financing for proceeds and other
sources of funds expended on the
capital projects.

The Proposed Regulations provide
two special elective methods of

allocating proceeds of tax-exempt
governmental bonds and other funds,
that is, proceeds of taxable bonds and
funds that are not derived from
proceeds of a borrowing (qualified
equity), to capital expenditures within
mixed-use projects: The discrete
physical portion allocation method and
the undivided portion allocation
method. Absent eligibility and a proper
election by an issuer to use one of these
special elective allocation methods for
mixed-use projects, the general pro rata
allocation method applies.

(B) Discrete Physical Portion Allocation
Method

In general, the discrete physical
portion allocation method allows
allocations for a mixed-use project
based on dividing the project into
physically discrete portions. Under the
discrete physical portion allocation
method, the percentage of capital
expenditures that is allocable to a
particular discrete portion of a mixed-
use project is determined using a
reasonable, consistently applied method
that reflects the proportionate benefit to
be derived by the various users of the
mixed-use project. The Proposed
Regulations provide several objective
proportionate benchmarks (for example,
cost, space, or fair market value) to
determine the measure of a discrete
portion.

An anti-abuse rule requires use of
relative fair market values to measure
the discrete portions when an allocation
to a discrete portion expected to be used
by a private business is significantly
greater using relative fair market values
than such allocation would be under the
otherwise-chosen measure. This anti-
abuse rule is comparable to a similar
existing anti-abuse rule regarding the
ongoing measurement of private
business use under § 1.141-3(g)(4)(v).
The Treasury Department and the IRS
solicit public comment on this anti-
abuse rule and whether quantifying the
significantly greater than under fair
market value standard (for example, an
allocation under the fair market value
standard is significantly greater if it
exceeds an allocation made under
another measure by more than X
percent) would assist taxpayers in
making effective use of the discrete
physical portion allocation method.

In order to allow for targeting of tax-
exempt bond proceeds to governmental
use, an issuer generally may determine
which source or sources of funds spent
on a mixed-use project are allocated to
a particular discrete portion. For
example, an issuer may allocate tax-
exempt bond proceeds to one discrete
portion of a mixed-use courthouse
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project which will be used in public
court proceedings for governmental use
and the issuer may allocate qualified
equity to another discrete portion of the
courthouse which will be used in
private retail business operations as a
restaurant for private business use.

Further, while final allocations
generally may not be changed, an issuer
may reallocate funds from one discrete
portion to another if the discrete
portions are comparable under certain
criteria. For administrability reasons,
the Proposed Regulations limit such
reallocations to a frequency of not more
than once every five years.

(C) Undivided Portion Allocation
Method

In general, the undivided portion
allocation method permits separating a
mixed-use project into a governmental
use portion and a private business use
portion, each of which represents a
fixed percentage of the use of the entire
mixed-use project (for example, a fixed
percentage of unreserved parking spaces
in a parking garage). Unlike the discrete
physical portion method, the undivided
portion allocation method involves the
allocation of a mixed-use project
between portions that are not physically
distinct but that can be notionally
represented by percentages based on
objective proportionate measures.
Certain eligibility conditions apply to
the undivided portion allocation
method. This method may be used only
for mixed-use projects where private
business use and governmental use may
be measured under § 1.141-3(g) because
that use occurs: (1) At the same time
and on the same basis (within the
meaning of § 1.141-3(g)(4)(iii)); or (2) at
different times (within the meaning of
§ 1.141-3(g)(4)(ii)). The issuer must
reasonably expect as of the issue date
that the undivided portion of the mixed-
use project to be financed with proceeds
of tax-exempt governmental bonds will
not have private business use in excess
of the amount of de minimis permitted
private business use. The total capital
expenditures for the mixed-use project
are allocated between two undivided
portions based on measures of the
proportionate benefit to be derived by
the various users. The Proposed
Regulations list some reasonable
allocation methods for determining the
relative size of the portions. The
undivided portion allocation method
has an anti-abuse rule similar to that
described previously with respect to the
discrete physical portion allocation
method which requires use of relative
fair market values to measure the
portions in certain circumstances.

Proceeds are allocated only to the
undivided portion that is reasonably
expected to be used for governmental
use (and any de minimis permitted
private business use). Qualified equity
is allocated to the other undivided
portion.

A number of special rules apply to the
undivided portion allocation method for
purposes of allocating sources to uses.
In general, the entire mixed-use project
is treated as the bond-financed property
whose use must be measured. Also, in
measuring ongoing use of a mixed-use
project under the undivided portion
allocation method, the measurement
rules in § 1.141-3(g) (or § 1.141-7 in the
case of a mixed-use output facility)
apply. The issuer must use the same
method for measuring use that it used
for determining the allocation of funds
to the undivided portions of the mixed-
use project. After use of the entire
mixed-use project is measured,
however, the governmental use and
private business use are generally
allocated to the undivided portions
financed with proceeds and qualified
equity, respectively. Generally, in any
year, the percentage of governmental
use and private business use that is
specially allocated to an undivided
portion is limited. That percentage of
use cannot exceed the percentage of
capital expenditures for the mixed-use
project that makes up that undivided
portion. For example, the percentage of
private business use that is specially
allocated to the undivided portion
financed with qualified equity cannot
exceed the percentage of capital
expenditures for the mixed-use project
that makes up that undivided portion.
In determining whether the private
business use test is met, only use of the
undivided portion to which proceeds
are allocated is taken into account.

(D) Operating Rules for Mixed-Use
Projects

The Proposed Regulations provide
certain general operating rules for
mixed-use project allocations. An issuer
may elect to apply the discrete physical
portion allocation method or the
undivided portion allocation method
only if the mixed-use project is wholly-
owned by governmental persons. An
exception to this rule applies to certain
mixed-use output facilities. (See
paragraph E. Special rules for mixed-use
output facilities.) Consistent with
§1.141-1(b), common areas cannot be
treated as discrete portions of the
project. Proceeds and other sources of
funds spent on common areas are
allocated to the discrete portions in the
same proportion as funds spent for the
discrete portions are allocated.

Under the Proposed Regulations, the
funds that may be allocated under the
discrete physical portion allocation
method or the undivided portion
allocation method to a particular mixed-
use project include proceeds of one or
more issues of tax-exempt governmental
bonds and qualified equity. If a project
is financed with more than one issue of
governmental bonds, proceeds of those
issues are allocated ratably to a discrete
portion or undivided portion to which
any proceeds are allocated in proportion
to the amounts of proceeds from each
issue used for the project.

(E) Special Rules for Mixed-Use Output
Facilities

The Proposed Regulations provide
special rules for the application of the
undivided portion allocation method to
mixed-use projects that are output
facilities. An issuer may apply the
undivided portion allocation method to
a mixed-use project that is an output
facility if the facility is wholly-owned
by governmental persons or if
undivided ownership interests in the
facility are owned by governmental
persons or private businesses, provided
that all owners of the undivided
ownership interests share the
ownership, output, and operating
expenses in proportion to their
contributions to the costs of the facility.
The relative measures of the undivided
portions of a mixed-use output facility
are determined using the proportionate
benefit to be derived by the users of the
mixed-use project. For an output facility
in which private business use arises
from a private business owning an
undivided ownership interest in the
facility (with a governmental person
owning the other undivided portion of
the facility), the undivided portions are
based on the ownership percentages.
This rule implements the principles
illustrated by § 1.141-7(i), Example 1.
When private business use of a facility
solely owned by a governmental person
or of an undivided ownership interest of
a facility owned by a governmental
person arises from an output contract
that meets the benefits and burdens tests
under § 1.141-7, the undivided portions
of that facility or ownership interest are
determined by the proportionate shares
of the available output of that project to
be used for governmental use (and any
de minimis permitted private business
use) and for private business use.
Section 1.141-7(h) controls allocation of
output contracts to output facilities.
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IV. Redemption of Bonds in
Anticipation of Nonqualified Private
Business Use

The Proposed Regulations provide a
new special rule which permits certain
proceeds of taxable bonds and certain
funds that are not derived from
proceeds of a borrowing that are used to
retire tax-exempt governmental bonds
(anticipatory redemption bonds) to be
treated as qualified equity. In prescribed
circumstances, this new special rule
allows targeting of funds other than tax-
exempt bond proceeds to redeem
outstanding tax-exempt bonds and
thereby to finance portions of projects
which are expected to be used for
nonqualified private business use in the
future. This special rule has certain
eligibility requirements. In general, the
intent of this proposed rule is to
encourage retirement of tax-exempt
bonds before the occurrence of
unqualified use to reduce the burden on
the tax-exempt market. The eligibility
requirements for this special rule
address when the anticipatory
redemption bond must be retired, the
issuer’s reasonable expectations
regarding use of the project and actual
use of the project prior to the
redemption, and the length of the term
of the issue of which the anticipatory
redemption bond is a part.

Amounts that are treated as qualified
equity under this special rule may be
allocated to a discrete portion or
undivided portion of the project in a
manner provided in the discrete
physical portion allocation method or
undivided portion allocation method if
such allocation would have satisfied the
applicable allocation method had that
portion been identified for purposes of
financing it in a new issue at the time
of the retirement of the anticipatory
redemption bond.

V. Allocations of Private Payments,
Common Costs, and Bonds

The Proposed Regulations provide
that private payments generally are
allocated in accordance with §1.141—4,
subject to certain special rules for
allocating payments under output
contracts. Private payments from output
contracts that meet the benefits and
burdens test under § 1.141—7 are
allocated to the undivided portion
financed with qualified equity
(notwithstanding § 1.141-4(c)(3)(v)) in
the same manner as is the private
business use from such contracts. Thus,
private business use and private
payments arising under such an output
contract are both allocated to the
undivided portion financed with
qualified equity (to the extent all such

contracts do not exceed the percentage
of such portion) without regard to
whether the qualified equity consists of
proceeds of taxable bonds or funds that
are not derived from proceeds of a
borrowing.

The Proposed Regulations provide
ratable allocation rules for common
costs (for example, issuance costs).

The Proposed Regulations provide
that proceeds generally are allocated to
bonds in accordance with the rules for
allocations of proceeds to bonds in
multipurpose issues under § 1.141—
13(d). In the case of an issue that is not
a multipurpose issue, proceeds are
allocated to bonds ratably in a manner
similar to the allocation of proceeds to
projects under the general pro rata
allocation method.

VI. Partnerships

The Proposed Regulations generally
treat a partnership as a separate entity
that is a nongovernmental person for
purposes of section 141. For purposes of
section 141, a limited exception
disregards a partnership as a separate
entity if each of the partners is a
governmental person and treats such a
partnership as an aggregate of its
partners (that is, as governmental
persons) for these purposes. In applying
the private business tests for purposes of
qualified 501(c)(3) bonds, the Proposed
Regulations generally treat a partnership
as an aggregate if each of the partners is
either a governmental person or a
section 501(c)(3) organization. The
Proposed Regulations, however, do not
apply such aggregate treatment for
purposes of the ownership test under
section 145(a)(1).

In general, the proposed treatment of
partnerships reflects certain
administrability concerns with
partnerships which have both
governmental persons and private
businesses as partners and the
associated potential for shifting
allocations of various partnership items.
The Treasury Department and the IRS
understand that governmental persons
or section 501(c)(3) organizations may
be partners in partnerships that include
private businesses. Permitting tax-
exempt bonds used to finance facilities
owned by such partnerships to qualify
as governmental bonds rather than
private activity bonds would raise
administrability issues, including but
not limited to, questions of how to
measure use by an owner and questions
regarding common profit or cost
reduction motives and allocation of
partnership items. Permitting such
ownership by partnerships without
administrable rules for tracking these
items has the potential to allow the

benefits of tax-exempt financing to inure
to private business users.

One limited circumstance in which
the Treasury Department and the IRS
are considering favorable aggregate
treatment for partnerships (that is,
disregarding eligible partnerships as
separate private business entities) and
are soliciting specific comment is that of
a partnership of governmental persons
(or section 501(c)(3) organizations for
501(c)(3) bonds) and private businesses
in which the respective partners
receives the same distributive share of
each partnership item for Federal tax
purposes (including income, gain,
deduction, loss, credit and basis) as
their respective interests in the
partnership and this share remains the
same for the entire measurement period
for the bonds or the entire period that
the person is a partner. The Treasury
Department and the IRS solicit specific
public comment regarding whether it
would be useful to treat such a
partnership as an aggregate in this
limited circumstance involving straight-
up allocations of all partnership items
in accordance with constant percentage
interests in the partnership.

The contemplated limited
circumstance in which the Treasury
Department and the IRS are considering
aggregate treatment for partnerships for
private activity bond purposes involves
partnership allocations similar to those
treated as qualified allocations to tax-
exempt entities for purposes of the tax-
exempt use property provisions under
section 168(h)(6).

VII. Multipurpose Issue Allocations

In general, § 1.141-13(d) provides
guidance on multipurpose issue
allocations for purposes of section 141.
That guidance was included as part of
the final regulations (TD 9234) under
section 141 that were published in the
Federal Register on December 19, 2005
(70 FR 242) (the 2005 Final Refunding
Regulations) and that mainly provided
rules for refunding bonds.

The Proposed Regulations also make
a clarifying change to § 1.141-13(d). In
response to the 2005 Final Refunding
Regulations, the Treasury Department
and the IRS have received comments
seeking clarification of how those
multipurpose rules work under section
141 in relation to an existing general
multipurpose issue allocation rule
under § 1.150-1(c)(3). The Proposed
Regulations provide certain clarifying
guidance on the multipurpose issue
allocation rule under §1.141-13(d) and
provide an expanded example to
illustrate how those rules operate in
various circumstances.
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In particular, the Proposed
Regulations modify § 1.141-13(d)
regarding multipurpose issue
allocations to clarify how that provision
applies when an issuer wants to elect
the multi-purpose issue rule for an issue
that would consist of qualified private
activity bonds in part and governmental
bonds in part with an appropriate
allocation. The Proposed Regulations
amend §1.141-13(d) to eliminate a
requirement that a multipurpose issue
must consist of tax-exempt bonds prior
to being allocated into separate issues.
The Proposed Regulations retain the
requirement that, after the multipurpose
issue allocation, each of the separate
issues must consist of tax-exempt
bonds. This proposed amendment
clarifies that an issuer may issue bonds
intended to be qualified private activity
bonds in part and governmental bonds
in part as one issue (within the meaning
of §1.150-1(c)(1)) and make allocations
under the section 141 multipurpose
issue allocation rule in §1.141-13(d) in
conjunction with the general
multipurpose issue allocation rule in
§ 1.150-1(c)(3), to treat the qualified
private activity bonds and governmental
bonds as separate issues, respectively.

VIII. Proposed Effective Dates

The Proposed Regulations are
proposed to apply to bonds (1) that are
sold on or after the date that is 60 days
after the date of publication in the
Federal Register of final regulations
under § 1.141-6 and (2) that are subject
to the 1997 Final Regulations. Issuers
may apply §§1.141-13(d) and 1.141-
13(g) Example 5 of the Proposed
Regulations to bonds sold before the
date of publication of final regulations
in the Federal Register to which
§1.141-13 applies. Except as otherwise
provided in the preceding sentence,
issuers may not apply or rely upon the
rules contained in these Proposed
Regulations until these rules are
adopted as final regulations and made
effective pursuant to a Treasury
decision published in the Federal
Register.

IX. Continued Reliance on Mixed-Use
Output Notice

Pursuant to the 2002 Advance Notice,
the Treasury Department and the IRS
provided previous limited guidance
regarding certain allocation and
accounting rules for mixed-use output
facilities. Issuers may continue to rely
on the rules in the 2002 Advance Notice
for bonds sold before the date of
publication in the Federal Register of
final regulations under § 1.141-6 (or
such later effective date as may be

specified in those final regulations or in
future proposed regulations).

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined that 5 U.S.C. 553(b)
does not apply to this notice of
proposed rulemaking. It is hereby
certified that the collection of
information (recordkeeping
requirement) in this notice of proposed
rulemaking will not have a significant
economic impact on a substantial
number of small governmental
jurisdictions. This certification is based
upon the fact few small governmental
jurisdictions issue tax-exempt bonds to
finance facilities that will be used for
both governmental use and more than
the amount of de minimis permitted
private business use. Also, the amount
of time required to meet the
recordkeeping requirement is not
significant. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Small Business
Administration for comment on its
impact on small governmental
jurisdictions.

Comments and Public Hearing

Before these Proposed Regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. The
Treasury Department and IRS
specifically request comments on the
clarity of the proposed rules and how
they may be made easier to understand.
All comments will be available for
public inspection and copying.

A public hearing has been scheduled
for January 11, 2007 at 10 a.m., in the
auditorium of the New Carrollton
Federal Building, 5000 Ellin Rd.,
Lanham, MD 20706. Due to building
security procedures, visitors must enter
at the main entrance. In addition, all
visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written or electronic
comments by December 26, 2006 and
submit an outline of the topics to be
discussed and the amount of time to be
devoted to each topic (a signed original
and eight (8) copies) by December 26,
2006. A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal authors of these
regulations are Rebecca L. Harrigal,
Johanna Som de Cerff, and Michael P.
Brewer, Office of Division Counsel/
Associate Chief Counsel (Tax Exempt
and Government Entities), IRS.
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.141-0 is amended by
adding an entry for § 1.141-1(e),
revising entries for § 1.141-6, and
adding an entry for § 1.141-15(k) and (1)
as follows:

§1.141-0 Table of Contents

* * * * *

§1.141-1 Definitions and rules of general
application

* * * * *

(e) Partnerships.
(1) In general.

(2) Governmental partnerships.
* * * * *

§1.141-6 Allocation and accounting rules

(a) Allocation of proceeds to expenditures,
property, and uses in general.
(1) Allocations to expenditures.
(2) Allocations within property; general
pro rata allocation method.
(3) Allocations of sources of funds to
ultimate uses of financed property.
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(4) Manner and time for electing to apply
special allocation methods for mixed-use
projects; final allocations generally.

(b) Special rules on reasonable proportionate
allocation methods for mixed-use
projects.

(1) In general.

(2) Definition of a mixed-use project.

(c) The discrete physical portion allocation
method.

(1) In general.

(2) The measure of a discrete portion.

(3) Allocations to expenditures for discrete
portions.

(4) Allocations of uses to discrete portions.

(5) Certain reallocations among discrete
portions.

(d) The undivided portion allocation method.

(1) In general.

(2) The measure of an undivided portion.

(3) Allocations to expenditures for
undivided portions.

(4) Allocations of uses to undivided
portions.

(e) Certain general operating rules for mixed-
use project allocations.

(1) In general.

(2) Governmental ownership requirement
for undivided portion and discrete
portion allocations.

(3) Sources of funds for mixed-use project
allocations.

(4) Common areas.

(5) Allocations regarding multiple issues.

(f) Special rules for bond redemptions in
anticipation of unqualified use.

(g) Special rules for applying the undivided
portion allocation method to mixed-use
output facilities.

(1) In general.

(2) Governmental ownership requirement
for mixed-use output facilities.

(3) The measure of an undivided portion of
a mixed-use output facility.

(h) Allocations of private payments.

(i) Allocations of proceeds to common costs
of the issue.

(j) Allocations of proceeds to bonds.

(k) Examples.

§1.141-7 Special Rules for Output
Facilities
* * * * *

§1.141-15 Effective dates

* * * * *

(k) Effective date for certain regulations
related to allocation and
accounting.

(1) Permissive retroactive application of
certain regulations.

* * * * *

Par. 3. Section 1.141-1 is amended by
adding additional definitions under
paragraph (b) and by adding a new
paragraph (e) as follows:

§1.141-1 Definitions and rules of general
application
* * * * *

(b) Certain general definitions.
* * * * *

De minimis permitted private
business use means the amount of

private business use permitted for
proceeds of tax-exempt bonds without
causing such bonds to be classified as
private activity bonds under section
141.

* * * * *

Financed property means, except as
otherwise provided, any project (as
defined in § 1.141-6(b)(2)(ii)) to which
proceeds of an issue of tax-exempt
bonds are allocated under § 1.141-6.

* * * * *

Governmental use or government use
means any use that is not private
business use under §1.141-3.

* * * * *

Private business use means use by a
person other than a governmental
person in a trade or business, as more
particularly defined in § 1.141-3.

* * * * *

(e) Partnerships—(1) In general.
Except as provided in paragraph (e)(2)
of this section, a partnership (as defined
under section 7701(a)(2)) is treated as a
separate entity that is a
nongovernmental person for purposes of
section 141.

(2) Governmental partnerships. For
purposes of section 141, in the case of
a partnership (as defined in section
7701(a)(2)) in which each of the partners
is a governmental person (as defined in
§1.141-1(b)), the partnership is
disregarded as a separate entity and is
treated as an aggregate of its partners.

Par. 4. Section 1.141-6 is revised to
read as follows:

§1.141-6 Allocation and accounting rules

(a) Allocations of proceeds to
expenditures, property, and uses in
general—(1) Allocations to
expenditures. Except as otherwise
provided in this section, for purposes of
§§1.141-1 through 1.141-15, the
provisions of § 1.148-6(d) apply for
purposes of allocating proceeds and
other sources of funds to expenditures
(as contrasted with investments). Except
as otherwise provided in this section,
allocations of proceeds and other
sources of funds to expenditures
generally may be made using any
reasonable, consistently applied
accounting method. Allocations of
proceeds to expenditures under section
141 and section 148 must be consistent
with each other. For purposes of the
consistency requirements in this
paragraph (a), it is permissible to
employ an allocation method under
paragraph (a)(2), (c), or (d) of this
section (for example, the general pro
rata allocation method under paragraph
(a)(2) of this section) to allocate sources
of funds within a particular project for
purposes of section 141 in conjunction

with an accounting method allowed
under § 1.148-6(d) (for example, the
first-in, first out method) to determine
the allocation of proceeds or other
sources of funds to expenditures for that
project.

(2) Allocations within property; the
general pro rata allocation method.
Except as otherwise provided in this
section, proceeds and other sources of
funds allocated to capital expenditures
for a project (as defined in paragraph
(b)(2)(ii) of this section) under section
148 and paragraph (a)(1) of this section
are treated as allocated ratably
throughout that project in proportion to
the relative amounts of proceeds and
other funds spent on that project (the
general pro rata allocation method). For
example, if a building is financed with
proceeds and other funds and the issuer
allocates the proceeds and other funds
to the capital expenditures of the
building using a gross proceeds spent
first allocation method under section
148 and paragraph (a)(1) of this section,
the proceeds and other sources of funds
so allocated to the building are treated
as being allocated ratably throughout
the building under this paragraph (a)(2).

(3) Allocations of sources of funds to
ultimate uses of financed property.
Except as otherwise provided in this
section, if financed property is financed
with two or more sources of funding
(including two or more tax-exempt
governmental bond issues), those
sources of funding must be allocated to
multiple uses (that is, governmental use
and private business use) of that
financed property in proportion to the
relative amounts of those sources of
funding expended on that financed
property.

(4) Manner and time for electing to
apply special allocation methods for
mixed-use projects; final allocations
generally. If an issuer is making an
election under paragraph (c) or (d) of
this section to use one of the special
allocation methods for mixed-use
projects, the issuer must make this
election in writing by noting in its
records the method of allocation chosen
and the preliminary amounts and
sources of funds it expects to allocate to
specific discrete or undivided portions
within the mixed-use project. The time
for making this election is on or before
the start of the measurement period. An
issuer must make final allocations of
proceeds and other funds under this
section by noting in its records the final
amounts of such allocations. The time
for making these final allocations is set
forth in the timing rules under § 1.148—
6(d)(1)(iii). Except as otherwise
provided in this section, once the time
for making final allocations under
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§ 1.148-6(d)(1)(iii) has passed,
allocations cannot be changed.

(5) References to proceeds. For
purposes of this section, except where
the context clearly requires otherwise
(for example, in references to
“proceeds” of taxable bonds) and
regardless of whether expressly
specified, references to proceeds
generally are intended to refer to
proceeds of tax-exempt governmental
bonds.

(b) Special rules on reasonable
proportionate allocation methods for
mixed-use projects—(1) In general. Once
proceeds and other sources of funds are
allocated to a mixed-use project (as
defined in paragraph (b)(2) of this
section) under section 148 and
paragraph(a)(1) of this section, there are
three methods for allocating those
proceeds and other sources of funds to
capital expenditures (as defined in
§1.150-1(b)) within the mixed-use
project. These methods are the general
pro rata allocation method in paragraph
(a)(2) of this section, the discrete
physical portion allocation method, and
the undivided portion allocation
method. Allocations will be made under
the general pro rata allocation method
unless the issuer elects to use either the
discrete portion method or the
undivided portion method and meets
the requirements for making such
election under paragraph (a)(4) of this
section and using such a method. The
discrete portion and undivided portion
allocation methods are elective and
permit, to the extent provided, proceeds
to be allocated to a portion of a mixed-
use project based on a consistent
application of a permitted reasonable
allocation method that properly reflects
the proportionate benefit to be derived
by the various users of those portions of
the mixed-use project. Paragraph (c) of
this section sets forth the rules for the
discrete physical portion allocation
method and paragraph (d) of this section
sets forth the rules for the undivided
portion allocation method. Paragraph (e)
of this section sets forth certain general
operating rules for all mixed-use project
allocations. Paragraph (g) of this section
provides special rules for applying the
undivided portion allocation method to
output facilities.

(2) Definition of a mixed-use project—
(i) In general. For purposes of this
section, the term mixed-use project
means a project (as defined in paragraph
(b)(2)(ii) of this section) that, absent the
application of the special elective
allocation methods for mixed-use
projects under paragraphs (c) and (d) of
this section, is reasonably expected as of
the issue date to have private business

use in excess of de minimis permitted
private business use.

(ii) Definition of project—(A) In
general. For purposes of this section, the
term project means one or more
facilities or capital projects, including
land, buildings, equipment, or other
property, that meets each of the
following requirements:

(1) The facilities or capital projects are
functionally related or integrated and
are located on the same site or on
reasonably proximate adjacent sites;

(2) The facilities or capital projects are
reasonably expected to be placed in
service within the same 12-month
period; and

(3) The proceeds and other sources of
funds that are expended on the facilities
or capital projects are expended
pursuant to the same plan of financing.

(B) Subsequent improvements or
replacements. Subsequent
improvements and replacements of
portions of a project that are within the
size, function, and usable space of the
original design of the project are treated
as part of that same project even if
placed in service beyond the 12-month
period in paragraph (b)(2)(ii)(A)(2) of
this section. Thus, for example,
improvements and replacements of
damaged walls or worn-out fixtures
within an original building that do not
expand the scope or function of usable
space are part of the original project.

(c) Discrete physical portion
allocation method—(1) In general. An
issuer may elect the discrete physical
portion allocation method when a
mixed-use project can be separated into
discrete portions (as defined in § 1.141—
1(b)). With a proper election, an issuer
may use the discrete physical portion
allocation method to allocate proceeds
and qualified equity to capital
expenditures for a discrete portion
within a mixed-use project and to
allocate those sources of funds to uses.
The issuer must use a reasonable,
consistently applied allocation method
that reflects the proportionate benefits
to be derived by the various users of the
discrete portions to determine the
aggregate amount of proceeds and
qualified equity allocable to a particular
discrete portion in a mixed-use project.

(2) The measure of a discrete portion.
An issuer is treated as using a
reasonable allocation method that
reflects the proportionate benefits if the
issuer determines the amount of
proceeds and qualified equity to be
allocated to the discrete portions based
on reasonable discrete portion
benchmarks. These benchmarks
generally include expected actual costs
of the discrete portions, a percentage of
total space of the mixed-use project to

be used in the discrete portion, a
percentage of the total fair market value
of the mixed-use project that will be
associated with the discrete portion, or
another objective measure that is
reasonable based on all the facts and
circumstances. A discrete portion
benchmark other than relative fair
market value may not be used to make
an allocation to a discrete portion that
is reasonably expected to be used for
private business use if an allocation to
that same discrete portion using relative
fair market value, determined as of the
start of the measurement period, would
result in a significantly greater
percentage of the total capital
expenditures of the project being
allocated to such discrete portion.

(3) Allocations to expenditures for
discrete portions. Except as otherwise
provided in this section, an issuer may
determine how each source of funds (for
example, proceeds or qualified equity)
spent on a mixed-use project is
allocated among discrete portions of
that project. For example, proceeds may
be specially allocated to capital
expenditures for costs of a discrete
portion that is reasonably expected to be
used for governmental use (or for de
minimis permitted private business
use), and qualified equity may be
specially allocated to capital
expenditures for costs of a discrete
portion that is reasonably expected to be
used for private business use.

(4) Allocations of uses to discrete
portions. In applying the measurement
rules under § 1.141-3(g) to measure
ongoing use of a discrete portion of a
mixed-use project, the measurement
rules under § 1.141-3(g) generally apply
to the same extent and in the same
manner that they otherwise would. If an
issuer properly elects to apply the
discrete physical portion allocation
method, the financed property is limited
to the discrete portion to which any
proceeds are allocated under paragraph
(c)(3) of this section, and under §1.141—
3(g)(4)(iv), the only use of the mixed-use
project that is taken into account is the
use of the discrete portions to which
proceeds are specially allocated.

(5) Certain reallocations among
discrete portions. An issuer may
reallocate in whole, but not in part,
proceeds and qualified equity that it
allocated to capital expenditures for one
discrete portion of a mixed-use project
under paragraph (c)(3) of this section to
another discrete portion of the same
mixed-use project if the proportionate
benefits to be derived by the users of the
two discrete portions are reasonably
comparable both at the time of the
original allocation and at the time of the
reallocation. For purposes of this
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paragraph (c)(5), the proportionate
benefits are reasonably comparable only
if the measures of the discrete portion
benchmarks are within five percent of
each other. In determining whether the
proportionate benefits of the discrete
portions are reasonably comparable at
the time of the reallocation, the same
discrete portion benchmark used
originally to determine the discrete
portions and the fair market value of the
discrete portions as of the time of the
reallocation must be used. Reallocations
under this paragraph (c)(5) may be made
only once every five years.

(d) The undivided portion allocation
method—(1) In general. An issuer may
elect the undivided portion allocation
method to make allocations with respect
to a mixed-use project, provided that the
undivided portions to which the
allocations are made generally represent
fixed percentages of the use of the entire
mixed-use project (for example, a fixed
percentage of unreserved parking spaces
in a parking garage). The measures of
the undivided portions may be based on
physical or nonphysical characteristics
of the project. In addition, the
undivided portion allocation method
may be applied separately to a discrete
portion within a mixed-use project for
which the issuer has elected to apply
the discrete physical portion allocation
method in which event the references in
this paragraph (d) to mixed-use project
generally shall be deemed to mean that
discrete portion within which the
undivided portion allocation method is
applied separately. Upon a proper
election, an issuer may, to the extent
provided, use the undivided portion
allocation method both to allocate
proceeds or qualified equity to capital
expenditures for the undivided portions
and to allocate those sources of funds to
uses of the mixed-use project. The
issuer must use a reasonable
consistently applied allocation method
that properly reflects the proportionate
benefit to be derived by the various
users of the mixed-use project to
determine the amount of proceeds or
qualified equity allocable to a particular
undivided portion of a mixed use
project. See paragraph (g) of this section
for special rules for output facilities. To
apply the undivided portion allocation
method, the following conditions must
be met:

(A) The issuer must reasonably expect
as of the start of the measurement
period that private business use and
governmental use of the mixed-use
project will occur simultaneously and
be on the same basis (within the
meaning of § 1.141-3(g)(4)(iii)) or will
occur at different times (within the
meaning of § 1.141-3(g)(4)(ii)); and

(B) The issuer must reasonably expect
as of the start of the measurement
period that private business use
allocated to the proceeds under
paragraph (d)(4) of this section will not
exceed de minimis permitted private
business use.

(2) The measure of an undivided
portion. An issuer is treated as using a
reasonable allocation method that
reflects the proportionate benefits if the
issuer determines the amount of
proceeds and qualified equity to be
allocated to the undivided portions
based on reasonable undivided portion
benchmarks. Such benchmarks
generally include a measure of how
many units produced from the facility
will be used by the various users, a
percentage of the space in the mixed-use
project to be used by the various users
(for example, a percentage of the
number of parking spaces or a
percentage of square feet of usable
leased office space), a percentage of the
fair market value of the mixed-use
project that will be used by the various
users (for example, a dollar amount per
parking space for a percentage of a total
number of parking spaces or a dollar
amount per square foot for a percentage
of usable leased office space), a
percentage of time that the project will
be used by the various users
(determined in a manner consistent
with § 1.141-3(g)(4)(ii)), or another
objective measure, which may include
the present value of reasonably expected
revenues associated with each user’s use
in circumstances in which no other
measure is reasonably workable (for
example, expected revenues from space
in a research facility in which the
qualified and nonqualified research is
operationally fungible), that is
reasonable based on all the facts and
circumstances. An undivided portion
benchmark other than relative fair
market value may not be used to make
an allocation to an undivided portion
that is reasonably expected to be used
for private business use if an allocation
to that same undivided portion using
relative fair market values, determined
as of the start of the measurement
period, would result in a significantly
greater percentage of the total capital
expenditures of the project being
allocated to such undivided portion. For
example, if a private business and a
governmental person use a financed
facility each for 50 percent of the time,
but the relative fair market value of the
private business use is significantly
greater than 50 percent because the
private business uses the facility during
prime hours, the relative fair market
values of the undivided portions must

be used as the undivided portion
benchmark.

(3) Allocations to expenditures for
undivided portions. Except as otherwise
provided in this section, proceeds are
specially allocated to capital
expenditures for costs of an undivided
portion that is reasonably expected to be
used for governmental use (or for de
minimis permitted private business
use). Qualified equity is specially
allocated to capital expenditures for
costs of an undivided portion of a
mixed-use project that is reasonably
expected to be used for private business
use.

(4) Allocations of uses to undivided
portions—(i) General rule. If an issuer
elects to apply the undivided portion
allocation method, then for purposes of
section 141, the financed property is the
mixed-use project. In measuring
ongoing use of a mixed-use project, the
measurement rules under § 1.141-3(g)
(or §1.141-7 in the case of an undivided
portion of a mixed-use project that is an
output facility) apply to the same extent
and in the same manner that they
otherwise would to the mixed-use
project. However, under the undivided
portion allocation method, after
measuring private business use of the
mixed-use project, subject to the limits
in this paragraph (d)(4)(ii) of this
section, private business use of the
mixed-use project is specially allocated
to the undivided portion of that project
financed with qualified equity (as
contrasted with the entire mixed-use
project) for purposes of determining
whether the issue meets the private
business use test. Corresponding
allocation rules apply to the undivided
portion of a mixed-use project that is
financed with proceeds and that is
reasonably expected to be used for
governmental use (or for de minimis
permitted private business use). Thus,
subject to the limitations in paragraph
(d)(4)(ii) of this section, governmental
use is specially allocated to the
undivided portion that is financed with
proceeds. Private business use of the
mixed-use project that is properly
allocated under this paragraph to an
undivided portion financed with
qualified equity is not private business
use of proceeds. To determine whether
the undivided portion to which
proceeds are allocated is used for
private business use, the measurement
rules under § 1.141-3(g) (or §1.141-7
for output facilities) apply, taking into
account the special allocation rules for
the undivided portion allocation
method under this section.

(ii) Limit on amount targeted. In any
year, the percentage of private business
use of the mixed-use project, as
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determined under the measurement
rules for any one-year period under

§ 1.141-3(g)(4), that is specially
allocated to an undivided portion
financed with qualified equity cannot
exceed the percentage of capital
expenditures of the mixed-use project
used to determine that undivided
portion and allocated to that undivided
portion. The percentage of governmental
use (and de minimis permitted private
business use), as determined in the
same manner, that is specially allocated
to an undivided portion financed with
proceeds cannot exceed the percentage
of capital expenditures of the mixed-use
project used to determine that
undivided portion and allocated to that
undivided portion. Similarly, for output
facilities, the percentage of private
business use of the mixed-use project, as
determined under § 1.141-7, that may
be targeted to an undivided portion
cannot exceed the percentage of capital
expenditures of the mixed-use project
allocated to that undivided portion.

(iii) Consistency requirement. In
applying the measurement rules under
§1.141-3(g) to a mixed-use project for
which an issuer has employed the
undivided portion allocation method,
the issuer must use the same
measurement method (for example,
costs, quantity, or fair market value) that
it used as its benchmark measure to
make the allocations to the undivided
portions of the mixed-use project under
this section. For example, if the issuer
made an allocation to an undivided
portion using a time-based allocation,
the issuer must measure private
business use using a time-based
allocation.

(e) Certain general operating rules for
mixed-use project allocations—(1) In
general. This paragraph (e) provides
certain general operating rules for
allocations regarding mixed-use projects
under this section.

(2) Governmental ownership
requirement for discrete physical
portion and undivided portion
allocation methods. Except in the case
of an output facility, an issuer may
make an election to apply the discrete
physical portion or the undivided
portion allocation method only if the
mixed-use project is wholly-owned by
governmental persons. An issuer may
elect to apply the undivided portion
method to a mixed-use project that is an
output facility in which non-
governmental persons own undivided
ownership interests if those interests
meet the requirements of paragraph
(g)(2) of this section.

(3) Sources of funds for mixed-use
project allocations—(i) In general. For
purposes of applying the permitted

allocation methods for mixed-use
projects under paragraphs (c) and (d) of
this section, the only sources of funds
that may be allocated to the mixed-use
project are proceeds and qualified
equity (as defined in paragraph (e)(3)(ii)
of this section).

(ii) Definition of qualified equity.
Except as otherwise provided in special
rules for anticipatory redemption bonds
in paragraph (f) of this section, for
purposes of this section, the term
qualified equity means only proceeds of
taxable bonds and funds that are not
derived from proceeds of a borrowing
that are spent on the same mixed-use
project as the proceeds of the applicable
tax-exempt governmental bonds. By
contrast, for example, qualified equity
does not include equity interests in real
property or tangible personal property.
Further, qualified equity does not
include any funds spent on subsequent
improvements and replacements
(including any subsequent
improvements or replacements
described in paragraph (b)(2)(ii)(B) of
this section).

(4) Common areas. Common areas
may not be treated as separate discrete
portions of mixed-use projects. Proceeds
or qualified equity used to finance
capital expenditures for common areas
are allocated ratably to the discrete
portions of the mixed-use project in the
same manner that funds for other capital
expenditures of the mixed-use project
are allocated.

(5) Allocations regarding multiple
issues. If proceeds of more than one
issue are allocated under section 148
and paragraph (a)(1) of this section to
capital expenditures of a mixed-use
project, and the issuer elects to apply
the discrete portion or undivided
portion allocation method to such
mixed-use project, then proceeds of
those issues are allocated ratably to
capital expenditures for a discrete
portion or undivided portion to which
any proceeds are allocated in proportion
to their relative shares of the total
proceeds of such issues in the aggregate
used for such mixed-use project.

(f) Special rules for bond redemptions
in anticipation of unqualified use—(1)
In general. Amounts other than
proceeds of tax-exempt bonds that are
used to retire a tax-exempt
governmental bond (anticipatory
redemption bond) are treated as
qualified equity if the following
requirements are met:

(i) Allocations to anticipatory
redemption bonds are made in a manner
similar to § 1.141-12(j)(2), and the
anticipatory redemption bonds are
retired within the time prescribed below
in anticipation of a deliberate action

that otherwise would cause the project
to have private business use in excess of
de minimis permitted private business
use. An anticipatory redemption bond is
redeemed in anticipation of the
deliberate act when it is retired at least
five years before its otherwise-
scheduled maturity date or mandatory
sinking fund redemption date and it is
retired within a period that starts one
year before the deliberate act occurs and
ends 91 days before the deliberate act
occurs;

(ii) The issuer must not reasonably
expect at the start of the measurement
period that the project would be a
mixed-use project, and for the first five
years of the measurement period, the
project must not be used in a manner
that would cause private business use of
the project to exceed de minimis
permitted private business use; and

(iii) The term of the issue of which the
anticipatory redemption bond is a part
must be no longer than is reasonably
necessary for the governmental purpose
of the issue (within the meaning of
§1.148-1(c)(4)).

(2) Allocation of qualified equity.
Amounts that are treated as qualified
equity under this paragraph (f) may be
allocated to a discrete portion or
undivided portion of a project in a
manner provided in the discrete
physical portion allocation method
under paragraph (c) of this section or
the undivided portion allocation
method under paragraph (d) of this
section if such allocation would have
satisfied the applicable allocation
method had that portion been identified
for purposes of financing it in a new
issue at the time of the retirement of
anticipatory redemption bond.
Allocations under this paragraph (f)
cannot later be changed.

(3) Allocations of use. Use of a project
to which this paragraph (f) applies is
allocated in accordance with the
discrete physical portion allocation
method or undivided portion allocation
method, as applied under the
immediately preceding paragraph.

(4) Relationship to § 1.141-12.
Anticipatory redemption bonds that are
treated as qualified equity under this
paragraph (f) have a comparable effect
on continuing compliance as remedial
actions under § 1.141-12 and need not
be further remediated under § 1.141-12.

(g) Special rules for applying the
undivided portion allocation method to
mixed-use output facilities—(1) In
general. This paragraph (g) sets forth
certain special rules regarding how to
apply the undivided portion allocation
method to a mixed-use project that is an
output facility.
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(2) Governmental ownership
requirement for mixed-use output
facilities. An issuer may elect to apply
the undivided portion method to a
mixed-use project that is an output
facility if it is wholly-owned by
governmental persons or if it has
multiple undivided ownership interests
which are owned by governmental
persons or private businesses, provided
that all owners of the undivided
ownership interests share the
ownership, output, and operating
expenses in proportion to their
contributions to the costs of the output
facility.

(3) The measure of an undivided
portion of a mixed-use output facility.
The measure of an undivided portion of
a mixed-use project that is an output
facility is based on a reasonable
proportionate allocation method that
properly reflects the proportionate
benefit to be derived by the various
users of the mixed-use project. For an
output facility that has multiple
undivided ownership interests that meet
the requirements of paragraph (g)(2) of
this section, those undivided ownership
interests are treated as undivided
portions. In addition, for purposes of
determining the measure of
proportionate benefit to be derived from
users of an output facility (or of an
undivided ownership interest in an
output facility treated as an undivided
portion) as a result of output contracts,
the measure of an undivided portion is
based on a benchmark equal to the
proportionate share of available output
(as defined in § 1.141-7(b)(1)) to be
received by the user. For purposes of
determining the measure of an
undivided portion of an output facility
based on the proportionate share of
available output, the facts and
circumstances test under § 1.141-7(h)
governs allocations of output contracts
to output facilities.

(h) Allocations of private payments.
Private payments for financed property
are allocated in accordance with
§ 1.141-4. Thus, private payments for a
mixed-use project for which an election
is made to apply the discrete physical
portion allocation method are allocated
under § 1.141-4(c)(3)(ii), and private
payments for a mixed-use project for
which an election is made to apply the
undivided portion allocation method
are allocated under 1.141-4(c)(3)
without regard to the undivided
portions. However, payments under
output contracts that result in private
business use are allocated to the
undivided portion financed with
qualified equity (notwithstanding
§ 1.141-4(c)(3)(v) (regarding certain
allocations of private payments to

equity)) in the same manner as the
private business use from such contracts
is allocated to that undivided portion
under aragraph (d)(4) of this section.

Allocations of proceeds to common
costs of an issue. Proceeds of tax-
exempt bonds allocated to expenditures
for common costs (for example, issuance
costs, qualified guarantee fees, or
reasonably required reserve or
replacement funds) are allocated in
accordance with § 1.141-3(g)(6).
Common costs allocable to a mixed-use
project for which an election has been
made to apply the undivided portion or
discrete physical portion allocation
method are allocated ratably to the
discrete portions or undivided portion
of the mixed-use project to which
proceeds are allocated.

(j) Allocations of proceeds to bonds.
In general, proceeds of tax-exempt
bonds are allocated to bonds in
accordance with the rules for allocations
of proceeds to bonds for separate
purposes of multipurpose issues in
§1.141-13(d). In the case of an issue
that is not a multipurpose issue,
proceeds are allocated to bonds ratably
in a manner similar to the allocation of
proceeds to projects under the general
pro rata allocation method in paragraph
(a)(2) of this section.

(k) Examples. The following examples
illustrate the application of this section:

Example 1. Discrete portions of a mixed-
use project. City A constructs a 10-story
office building, having 100x square foot of
office space, and costing $100x. Each floor
has an equal amount of office space. Assume
the building has no common areas. City A
reasonably expects to use the first six floors
for governmental use (and possibly for de
minimis permitted private business use). City
A will lease the top four floors to Gorporation
B for private business use. City A wants to
divide the mixed-use project into two
discrete portions and to allocate proceeds to
the first six floors and qualified equity to the
top four floors. City A treats the first six
floors as one discrete portion (the
Governmental Portion) and the top four
floors as another discrete portion (the Private
Business Portion). City A proposes to
determine how much of the $100x can be
allocated to each discrete portion using
relative square feet of usable office space.
The percentage of the $100x that would be
allocated to the Private Business Portion
using relative fair market values, determined
at the start of the measurement period, would
not be significantly greater than the amount
that will be allocated using relative square
footage. Relative square footage is an
appropriate discrete portion benchmark
because it is an objective measure that
properly reflects the proportionate benefit to
be derived by the various users. City A
finances the costs of the Governmental
Portion ($60x) with proceeds of tax-exempt
governmental bonds (the Bonds) and the
costs of the Private Business Portion ($40x)

with qualified equity which consists of
taxable bonds (the qualified equity). City A
allocates Bond proceeds to capital
expenditures for the costs of the
Governmental Portion (that is, $60x for
capital costs of six specific floors of the
building). City A allocates the qualified
equity to capital expenditures for the costs of
the Private Business Portion (that is, $40x for
capital costs of four specific floors of the
building). The financed property to which
proceeds of the Bonds are allocated is the
Governmental Portion. For purposes of
measuring ongoing use of the Bond proceeds,
use of the Private Business Portion will be
disregarded, but any private business use of
the six specific floors which comprise the
Governmental Portion will be taken into
account during the measurement period. The
proceeds of the Bonds are treated as used for
the Governmental Portion and ongoing
compliance depends on the amount of
private business use of that Governmental
Portion over the term of the applicable
measurement period. Thus, if more than 10
percent of the specific physically discrete
floors which comprise the Governmental
Portion of the mixed-use project (that is,
more than $6x of the proceeds or 6x square
feet of the office space within the
Governmental Portion) were used for private
business use during the measurement period
as a result of deliberate actions, then the
Bonds would violate the private business use
test.

Example 2. Reallocations among discrete
portions. City A constructs a 10-story office
building having 100x square feet of office
space, and costing $100x. The top five floors
are to be leased to a private business,
Corporation B. Before the start of the
measurement period, City A appropriately
elected a discrete physical portion allocation
method using a relative square footage
measure and allocated $50x of proceeds to
the first five floors (the Governmental
Portion) and $50x in qualified equity to the
top five floors (the Private Business Portion).
After the time for finalizing allocations has
passed, Corporation B defaults on its lease for
the top five floors of the building and vacates
the building. Corporation C, another private
business, expresses interest in leasing office
space, but Corporation C wants to lease the
first five floors of the building rather than the
top five floors previously leased by
Corporation B. City A wants to reallocate the
proceeds used for the Private Business
Portion to the Governmental Portion. City A
plans to use the Private Business Portion for
governmental use. At the time of both the
original allocation and this reallocation the
measures of the Private Business Portion and
Governmental Portion under the applicable
discrete portion benchmarks are within five
percent of each other. City A determines that
the measures of the two discrete portions are
reasonably comparable at the time of the
reallocation by using the benchmarks of
relative square footage and the then-current
fair market values of the two discrete
portions. This reallocation between discrete
portions is permissible.

Example 3. Undivided portions of a mixed-
use project. City A constructs a 10-story
office building, having 100x square foot of
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office space, and costing $100x. City A has
not identified specific space to be leased to
any specific private business. Instead, City A
reasonably expects to use 70 percent of the
office space in the building for governmental
use (or possibly for de minimis permitted
private business use) (the Governmental
Portion). City A reasonably expects that it
will lease out a maximum of 30 percent of
the office space to one or more private
businesses in unspecified locations in the
building (the Private Business Portion). City
A wants to allocate this mixed-use project
between two undivided portions and target
the expected private business use to the
undivided portion financed with qualified
equity. City A determines how much of the
$100x can be financed with tax-exempt
governmental bonds based on relative square
feet of usable office space. This undivided
portion benchmark is an objective measure
that properly reflects the proportionate
benefit to be derived by the various users.
City A finances 70 percent of the costs of the
building ($70x) with proceeds (the Bonds)
and 30 percent ($30x) of those costs with
qualified equity which consists of taxable
bonds (the Qualified Equity). Bond proceeds
are allocated to capital expenditures for the
costs of the Governmental Portion. Qualified
Equity is allocated to capital expenditures for
the costs of the Private Business Portion. For
purposes of measuring ongoing use of the
mixed-use project, private business use and
governmental use of the entire 10-story office
building is considered. As long as average
private business use of the mixed-use project
under the measurement rules does not
exceed 30 percent in a particular year, that
private business use is allocated to the
Private Business Portion. Thus, none of that
private business use is allocated to the
Governmental Portion, and that private
business use is disregarded for purposes of
determining whether there is private
business use of the proceeds allocated to the
Governmental Portion. If average private
business use of the mixed-use project
increases to 45 percent in a subsequent year,
a maximum of 30 percent of that private
business use is properly allocable to the
Private Business Portion and thereby
disregarded in determining ongoing use of
the Governmental Portion. Private business
use in excess of the 30 percent properly
allocable to the Private Business Portion (for
example, 15 percent of private business use)
would be allocated to the Governmental
Portion. Conversely, if private business use of
the mixed-use project in a subsequent year
decreased to 20 percent, all 20 percent of the
private use would be allocated to the Private
Business Portion and thereby disregarded for
purposes of measuring private use of the
proceeds in that year. Because there would
be governmental use in that year in excess of
the 70 percent that is properly allocable to
the Governmental use Portion, the
governmental use in excess of 70 percent (for
example, 10 percent of governmental use)
would be allocated to the Private Business
Portion.

Example 4. Revenue-based undivided
portion of research facility. University A is
a state university. University A owns and
operates research facilities. In 2008,

University A plans to build a new research
facility (the 2008 Mixed-Use Research
Project), which it expects will be used for
both qualified research arrangements for
governmental use (Governmental Research)
and nonqualified research arrangements for
private business use (Private Business
Research). University A wants to allocate the
2008 mixed-use research facility between two
undivided portions for Governmental
Research and for Private Business Research
and to target Private Business Research to the
undivided portion financed with equity.
University A proposes to make this allocation
using a revenue-based undivided portion
benchmark. All of University A’s research
activities will have the following operational
characteristics:

(i) The research facilities are continuously
available for both Governmental Research
and Private Business Research;

(i) Governmental Research and Private
Business Research take place simultaneously
in the same research facilities; and

(iii) The same research may relate to one
or more research projects involving both
Governmental Research and Private Business
Research. University A also has a reasonable
basis for determining the percentage of
revenues that will be derived from Private
Business Research and Governmental
Research. During the past five years, of the
total revenues, net of royalties and licenses,
from University A’s research facilities, the
percentage of revenues from Governmental
Research and the percentage of revenues
from Private Business Research (on a present
value basis) have not changed. University A
reasonably expects that this split of revenues
will continue with the 2008 Mixed-Use
Research Project. Under all the facts and
circumstances, including, among other
things, the nature of the particular research
arrangements (for example, the governmental
or private business nature of particular
research grantors or contractual terms that
result in governmental use or private
business use) and historic actual revenues
and future expected revenues from research
arrangements of a particular nature, net of
royalties and licenses, the only objective
measurable benchmark that can reasonably
distinguish the Governmental Research
portion from the Private Business Research
portion is the expected percentage of
revenues each will generate. Therefore,
University A will be using a reasonable
method for determining the undivided
portions of the 2008 mixed-use research
facility if it bases the portions on the
revenues each is expected to generate.

Example 5. Output facility. Authority A is
a governmental person that owns and
operates an electric transmission facility.
Prior to 2009, Authority A used its equity to
pay capital expenditures of $1000x for the
facility. In 2009, Authority A wants to make
capital improvements to the facility in the
amount of $100x. Authority A reasonably
expects that, after completion of such capital
improvements, 54 percent of the available
output from the facility, as determined under
§1.141-7, will be sold under output
contracts for governmental use and that 46
percent of such available output will be sold
under output contracts for private business

use. Authority A wants to allocate this 2009
project for capital improvements (the 2009
Mixed-Use Output Project) between two
undivided portions based on proportionate
measures of available output and to finance
the maximum eligible undivided portion
with tax-exempt governmental bonds
(assuming use of the maximum 10 percent de
minimis amount of private business use
permitted for tax-exempt governmental
bonds). Authority A treats a 60 percent
undivided portion of the 2009 Mixed-Use
Output Project as one undivided portion (the
Governmental Portion), which it reasonably
expects to use for output contracts involving
90 percent governmental use (representing 54
percent of the available output), plus 10
percent private business use (representing 6
percent of the available output). Authority A
treats a 40 percent undivided portion of the
2009 Mixed-Use Output Project as another
undivided portion (the Private Business
Portion), which it reasonably expects to use
for output contracts involving private
business use. Authority A determines the
measures of these two undivided portions
based on relative shares of available output,
as determined under § 1.141—7. This measure
uses a reasonable proportionate allocation
method which properly reflects the
proportionate benefit to be derived by the
various users. On January 1, 2009, Authority
A issues bonds with proceeds of $60x (the
Bonds) to finance the Governmental Portion
of the 2009 Mixed-Use Output Project and
uses $40 million of funds that are not derived
from proceeds of a borrowing (the Qualified
Equity) to finance the Private Business
Portion of the 2009 Mixed-Use Output
Project. Authority A allocates Bond proceeds
to capital expenditures for the costs of the
Governmental Portion and Qualified Equity
to capital expenditures for the costs of the
Private Business Portion. For purposes of
measuring ongoing use of the Governmental
Portion financed with the Bond proceeds, use
of the Private Business Portion is
disregarded, but any private business use of
the Governmental Portion will be taken into
account during the measurement period. So
long as the actual amount of private business
use of the Governmental Portion’s share of
available output does not exceed 6 percent,
the Bonds will not be private activity bonds.
Example 6. Treatment of retirement of
bonds. City B issues bonds to build a parking
garage (the Garage), costing $100x, that it will
own and operate. At the start of the
measurement period, City B reasonably
expects that the only use of the garage will
be governmental use. The term of the issue
is no longer than reasonably necessary for the
governmental purpose of the issue. During
the first six years of the measurement period,
the garage is used as the issuer expected. In
year seven of the measurement period,
however, City B expects that in less than one
year it will enter into a contract with
Corporation G, a private business, which will
cause 20 percent of the Garage to be used for
private business use. More than 90 days
before entering into a binding contract with
Corporation G, City B uses $20x of funds
other than proceeds of tax-exempt bonds to
retire bonds and City B determines the bonds
to be retired on a pro rata basis. The
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applicable bonds will be retired at least 5
years prior to their scheduled maturity dates.
As of the date of the anticipatory redemption,
the Garage qualifies as a mixed-use project,
and City B applies paragraph (f) of this
section and allocates the $20x that was used
to redeem the bonds to an undivided portion
to which the private business use will be
allocated. If City B failed to meet the
requirements of paragraph (f) of this section,
amounts that City B used to redeem the
bonds would not be qualified equity.

Par 5. Section 1.141-13 is amended
by revising paragraph (d)(1) and
paragraph (g) Example 5 to read as
follows:

§1.141-13 Refunding issues

* * * * *

(d) Multipurpose issue allocations—
(1) In general. For purposes of section
141, unless the context clearly requires
otherwise, § 1.148-9(h) applies to
allocations of multipurpose issues (as
defined in § 1.148-1(b)), including
allocations involving the refunding
purposes of the issue. An allocation
under this paragraph (d) may be made
at any time, but once made may not be
changed. An allocation is not reasonable
under this paragraph (d) if it achieves
more favorable results under section 141
than could be achieved with actual
separate issues. Each of the separate
issues under the allocation must consist
of one or more tax-exempt bonds.
Allocations made under this paragraph
(d) and § 1.148-9(h) must be consistent
for purposes of section 141 and section
148.

* * * * *

* * %

(g) Examples.

Example 5. Multipurpose issue. (i) In
2006, State D issues bonds to finance the
construction of two office buildings, Building
1 and Building 2. D expends an equal amount
of the proceeds on each building. D enters
into arrangements that result in private
business use of 8 percent of Building 1 and
12 percent of Building 2 during the
measurement period under § 1.141-3(g). In
addition, D enters into arrangements that
result in private payments in percentages
equal to that private business use. These
arrangements result in a total of 10 percent
of the proceeds of the 2006 bonds being used
for a private business use and for private
payments. In 2007, D purports to make a
multipurpose issue allocation under
paragraph (d) of this section of the
outstanding 2006 bonds, allocating the issue
into two separate issues of equal amounts
with one issue allocable to Building 1 and
the second allocable to Building 2. An
allocation is unreasonable under paragraph
(d) of this section if it achieves more
favorable results under section 141 than
could be achieved with actual separate

issues. D’s allocation is unreasonable
because, if permitted, it would allow more
favorable results under section 141 for the
2006 bonds (for example, private business
use and private payments which exceeds the
aggregate 10 percent permitted de minimis
amounts for the 2006 bonds allocable to
Building 2) than could be achieved with
actual separate issues. In addition, if D’s
purported allocation was intended to result
in two separate issues of tax-exempt
governmental bonds (versus tax-exempt
private activity bonds), the allocation would
violate paragraph (d) of this section in the
first instance because the allocation to the
separate issue for Building 2 would fail to
qualify separately as an issue of tax-exempt
governmental bonds as a result of its 12
percent of private business use and private
payments, which exceed the 10 percent
permitted de minimis amounts.

(ii) The facts are the same as in
paragraph (i) of this Example 5, except
that D enters into arrangements that
result in 8 percent private business use
for Building 1, and it expects no private
business use of Building 2. In 2007, D
allocates an equal amount of the
outstanding 2006 bonds to Building 1
and Building 2. D selects particular
bonds for each separate issue such that
the allocation does not achieve a more
favorable result than could have been
achieved by issuing actual separate
issues. D uses the same allocation for
purposes of both section 141 and 148.
D’s allocation is reasonable.

(iii) The facts are the same as in
paragraph (ii) of this Example 5, except
that as part of the same issue, D issues
bonds for a privately used airport. The
airport bonds if issued as a separate
issue would be qualified private activity
bonds. The remaining bonds if issued
separately from the airport bonds would
be governmental bonds. Treated as one
issue, however, the bonds are taxable
private activity bonds. Therefore, D
makes its allocation of the bonds under
§§1.141-13(d) and 1.150-1(c)(3) into 3
separate issues on or before the issue
date. Assuming all other applicable
requirements are met, the bonds of the
respective issues will be tax-exempt
qualified private activity bonds or
governmental bonds.

* * * * *

Par. 6. Section 1.141-15 is amended
by revising paragraph (a) and (i) and
adding paragraphs (k) and (1) to read as
follows:

§1.141-15 Effective Dates

(a) Scope. The effective dates of this
section apply for purposes of §§1.141—
1 through 1.141-14, 1.145-1 through
1.145-2, 1.150-1(a)(3) and the

definition of bond documents contained
in §1.150-1(b).

* * * * *

(i) Permissive application of certain
regulations relating to output facilities.

(1) Issuers may apply § 1.141-7()(3)
and § 1.141-7(g) to any bonds used to
finance output facilities.

(2) Issuers may apply § 1.141-6 to any
bonds used to finance output facilities
that are sold on or after the date that is
60 days after the date of publication of
the Treasury decisions adopting these
rules as final regulations in the Federal
Register

* * * * *

(k) Effective date for certain
regulations relating to allocation and
accounting. Except as otherwise
provided in this section, §§1.141-1(e),
1.141-6, 1.141-13(d), and 1.145-2(b)(4),
(b)(5), and (c)(3) apply to bonds that are
sold on or after the date that is 60 days
after the date of publication of the
Treasury decisions adopting these rules
as final regulations in the Federal
Register and that are subject to the 1997
Final Regulations.

(1) Permissive retroactive application
of certain regulations. Issuers may apply
§1.141-13(d) to bonds to which
§1.141-13 applies.

Par. 7. Section 1.145-2 is amended by
adding paragraphs (b)(4), (b)(5), and
(c)(3) to read as follows:

§1.145-2 Application of Private Activity
Bond Regulations

* * * * *

(b) L

(4) References to governmental bonds
in §1.141-6 mean qualified 501(c)(3)
bonds.

(5) References to ownership by
governmental persons in §1.141-6
mean ownership by governmental
persons or 501(c)(3) organizations.

(C) L

(3) Partnerships. Section 1.141-1(e)(2)
does not apply for purposes of section
145(a)(1). For purposes of section
145(a)(2), in the case of a partnership (as
defined in section 7701(a)(2)) in which
each of the partners is a governmental
person or a section 501(c)(3)
organization, the partnership is
disregarded as a separate entity and is
treated as an aggregate of its partners.

Mark E. Matthews,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 06—8202 Filed 9—-25-06; 8:45 am]|
BILLING CODE 4830-01-P
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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Part 3900
[WO-3201310-PP-OSHL]
RIN 1004-AD90

Commercial Oil Shale Leasing
Program

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of reopening of public
comment period.

SUMMARY: The Bureau of Land
Management (BLM) is reopening and
extending by 30 days, the public
comment period for the Advance Notice
of Proposed Rulemaking (ANPR)
published in the Federal Register on
August 25, 2006 (71 FR 50378). The
ANPR requested comments and
suggestions to assist in the writing of a
proposed rule to establish a commercial
leasing program for oil shale. In order to
provide the public with additional time
to prepare and submit comments, the
BLM is extending the comment period
30 days from the original comment
period closing date of September 25,
2006. The comment period is extended
to October 25, 2006.

DATES: We will accept comments and
suggestions on the ANPR until October
25, 2006.

ADDRESSES: Commenters may mail
written comments to the Bureau of Land
Management, Administrative Record,
Room 401LS, 1849 C Street, NW,
Washington, DC 20240; or hand-deliver
written comments to the Bureau of Land
Management, Administrative Record,
Room 401, 1620 L Street, NW.,
Washington, DC 20036. Federal
eRulemaking Portal: http://
www.regulations.gov. E-mail:
Comments_washington@blm.gov.
(Include “Attn: 1004—AD90’’)

FOR FURTHER INFORMATION CONTACT: For
information on the substance of the
Advance Notice, please contact Ted
Murphy at (202) 452—0350. For
information on procedural matters,
please contact Kelly Odom at (202) 452—
5028. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339, to contact the above individuals
during business hours. FIRS is available
twenty-four hours a day, seven days a
week.

SUPPLEMENTARY INFORMATION: The BLM

published the ANPR on August 25, 2006
(71 FR 50378), and provided a 30-day

comment period that will end on
September 25, 2006. We are extending
the comment period on the ANPR until
October 25, 2006. The comment period
is being extended in order to provide
additional time for the public to prepare
and submit comments on the
commercial oil shale leasing program
that the BLM is developing.

As stated in the August 25, 2006,
ANPR, the BLM is particularly
interested in receiving comments on the
following questions relating to
regulations it is developing for an oil
shale commercial leasing program:

1. What should be the royalty rate and
point of royalty determination?

2. Should the regulations establish a
process for bid adequacy evaluation,
i.e., Fair Market Value determination, or
should the regulations establish a
minimum acceptable lease bonus bid?

3. How should diligent development
be determined?

4. What should be the minimum
production requirement?

5. Should there be provisions for
small tract leasing?

The BLM is also interested in
receiving any other comments regarding
content and structure of the oil shale
leasing program.

Dated: September 19, 2006.
Chad Calvert,

Acting Assistant Secretary, Land and
Minerals Management.

[FR Doc. 06-8198 Filed 9—-25-06; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AU45

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for Astragalus ampullarioides
(Shivwits Milk-Vetch) and Astragalus
holmgreniorum (Holmgren Milk-Vetch)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Revised proposed rule;
reopening of public comment period,
notice of availability of draft economic
analysis and draft environmental
assessment, and revisions to proposed
critical habitat boundaries.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce the
reopening of the public comment period
on the proposal to designate critical
habitat for Astragalus ampullarioides
(Shivwits milk-vetch) and Astragalus
holmgreniorum (Holmgren milk-vetch)

under the Endangered Species Act of
1973, as amended (Act). We also
announce the availability of the draft
economic analysis for the proposed
designation of critical habitat for
Holmgren and Shivwits milk-vetches.
The draft economic analysis finds that,
over 20 years, post-designation costs for
Holmgren and Shivwits milk-vetch
conservation-related activities are
estimated to range between $8.8 and
$14.1 million in undiscounted 2006
dollars. In discounted terms, potential
post-designation economic costs are
estimated to be $8.5 to $13.0 million
(using a 3 percent discount rate) or $8.2
to $12.1 million (using a 7 percent
discount rate). In addition, we announce
the availability of a draft environmental
assessment that has been prepared in
accordance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq. ) (NEPA). Finally, we
propose to revise boundary descriptions
for two critical habitat subunits:
Holmgren milk-vetch’s Unit 2a (Stucki
Spring) and Unit 2b (South Hills).
DATES: We will accept comments until
October 26, 2006.

ADDRESSES: If you wish to comment on
the proposed rule, draft economic
analysis, or draft environmental
assessment, you may submit your
comments and materials to us by any
one of the following methods:

(1) E-mail: You may send comments
by electronic mail (e-mail) to
hsmilkvetch@fws.gov. Please see Public
Comments Solicited section below for
file format and other information about
electronic filing.

(2) Fax: You may fax comments to
(801) 975-3331.

(3) Mail or hand delivery/courier: You
may submit written comments to Larry
Crist, Acting Field Supervisor, Utah
Ecological Services Field Office, 2369
West Orton Circle, Suite 50, West Valley
City, Utah 84119,

(4) Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.
FOR FURTHER INFORMATION CONTACT:
Larry Crist, Acting Field Supervisor,
Utah Ecological Services Field Office, at
the address listed in ADDRESSES
(telephone, 801-975-3330; facsimile,
801-975-3331).

SUPPLEMENTARY INFORMATION:

Public Comments Solicited

We will accept written comments and
information during this reopened
comment period. We solicit comments
or suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning the
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original proposed rule published in the
Federal Register on March 29, 2006 (71
FR 15966), revisions to the proposed
rule described in this document, the
draft economic analysis, and the draft
environmental assessment. In addition
to the points listed in the March 29,
2006, proposed rule, we particularly
seek comments concerning:

(1) The reasons any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Endangered Species Act of 1973, as
amended (Act) (16 U.S.C. 1531 et seq.),
including whether it is prudent to
designate critical habitat;

(2) Specific information on the
distribution of the Holmgren and
Shivwits milk-vetches, the amount and
distribution of the species’ habitat, and
which habitat contains the necessary
features (primary constituent elements)
essential to the conservation of these
species and why;

(3) Land-use designations and current
or planned activities in the subject area
and their possible impacts on these
species or proposed critical habitat;

(4) Whether our approach to critical
habitat designation could be improved
or modified in any way to provide for
greater public participation and
understanding, or to assist us in
accommodating public concerns and
comments;

(5) Any foreseeable environmental
impacts directly or indirectly resulting
from the proposed designation of
critical habitat;

(6) Any foreseeable economic,
national security or other potential
impacts resulting from the proposed
designation of critical habitat, and in
particular, any impacts on small entities
or families;

(7) Whether the economic analysis
identifies all State and local costs
attributable to the proposed critical
habitat, and information on any costs
that have been inadvertently
overlooked;

(8) Whether the economic analysis
makes appropriate assumptions
regarding current practices and likely
regulatory changes imposed as a result
of the designation of critical habitat;

(9) Whether the economic analysis
correctly assesses the effect on regional
costs associated with land-use controls
that derive from the designation;

(10) Whether the critical habitat
designation will result in
disproportionate economic impacts to
specific areas that should be evaluated
for possible exclusion from the final
designation;

(11) Whether the economic analysis
appropriately identifies all costs that

could result from the critical habitat
designation; and

(12) Whether the benefit of exclusion
in any particular area outweighs the
benefits of inclusion under section
4(b)(2) of the Act.

Comments previously submitted on
the March 29, 2006, proposed rule (71
FR 15966) need not be resubmitted as
they have been incorporated into the
record and will be fully considered in
preparation of the final rule. If you wish
to comment, you may submit your
comments and materials concerning this
proposal by any one of several methods
(see ADDRESSES). Our final designation
of critical habitat for the Holmgren and
Shivwits milk-vetches will take into
consideration all comments and any
additional information received during
both comment periods. Based on public
comment on the proposed rule, the draft
economic analysis, and the draft
environmental assessment, as well as on
the conclusions of the final economic
analysis and environmental assessment,
we may find during the development of
our final determination that some areas
proposed do not contain the features
that are essential to the conservation of
the species, are appropriate for
exclusion under section 4(b)(2) of the
Act, or are not appropriate for
exclusion.

Please submit electronic comments in
ASCII file format and avoid the use of
special characters or any form of
encryption. Please also include “Attn:
RIN 1018—-AU45" in the subject line,
and your name and return address in
the body of your message. If you do not
receive a confirmation from the system
that we have received your Internet
message, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours. We will
not consider anonymous comments, and
we will make all comments available for
public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the Utah Ecological Services
Field Office at the address listed under
ADDRESSES.

You may obtain copies of the
proposed rule, draft economic analysis,
and draft environmental assessment by
mail from the Utah Ecological Services
Field Office at the address listed under
ADDRESSES or by visiting our Web site at
http://mountain-prairie.fws.gov/species/
plants/milkvetche/index.htm.

Background

Holmgren and Shivwits milk-vetches
are members of the pea family
(Fabaceae or Leguminosae). Holmgren
milk-vetch is a stemless, herbaceous
(non-woody) perennial that produces
leaves and small purple flowers in the
spring. Shivwits milk-vetch is a
perennial, herbaceous plant with yellow
to cream-colored flowers that is
considered a tall member of the pea
family. Holmgren milk-vetch is known
from Mohave County, Arizona, and
Washington County, Utah. Shivwits
milk-vetch is known only from
Washington County in Utah. Threats to
both species that resulted in their listing
on September 28, 2001 (66 FR 49560),
include development of land for
residential and urban use, habitat
modification from human disturbances
such as off-road vehicle use,
competition with nonnative plant
species, and impacts from mining and
grazing.

On March 29, 2006, we proposed to
designate approximately 2,421 acres (ac)
(980 hectares (ha)) of critical habitat for
Shivwits milk-vetch, and 6,475 ac
(2,620 ha) of critical habitat for
Holmgren milk-vetch, which include
known occupied sites and associated
habitats containing the identified
primary constituent elements (71 FR
15966). The proposed designation
includes Federal, State, Tribal, and
private lands in Arizona and Utah. On
August 1, 2006, the Service announced
the availability of a draft recovery plan
for the two species (71 FR 43514). The
recovery plan identifies the areas
important for recovery; these areas
correspond to those we have proposed
as critical habitat.

Critical habitat is defined in section 3
of the Act as the specific areas within
the geographical area occupied by a
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features essential to the conservation of
the species and that may require special
management considerations or
protection, and specific areas outside
the geographical area occupied by a
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species. If the proposed rule is made
final, section 7 of the Act will prohibit
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Federal agencies
proposing actions affecting areas
designated as critical habitat must
consult with us on the effects of their
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proposed actions, under section 7(a)(2)
of the Act.

Draft Economic Analysis

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat
based upon the best scientific data
available, after taking into consideration
the economic impact, impact on
national security, or any other relevant
impact of specifying any particular area
as critical habitat. In compliance with
section 4(b)(2) of the Act, we have
prepared a draft economic analysis of
the March 29, 2006 (71 FR 15966),
proposed designation of critical habitat
for Holmgren and Shivwits milk-
vetches.

The draft economic analysis considers
the potential economic effects of actions
relating to the conservation of the two
milk-vetches, including costs associated
with sections 4, 7, and 10 of the Act,
and including those attributable to
designating critical habitat. It further
considers the economic effects of
protective measures taken as a result of
other Federal, State, and local laws that
aid habitat conservation for the two
milk-vetches in essential habitat areas.
The draft economic analysis considers
both economic efficiency and
distributional effects. In the case of
habitat conservation, efficiency effects
generally reflect the “opportunity costs”
associated with the commitment of
resources to comply with habitat
protection measures (e.g., lost economic
opportunities associated with
restrictions on land use).

The draft economic analysis also
addresses how potential economic
impacts are likely to be distributed,
including an assessment of any local or
regional impacts of habitat conservation
and the potential effects of conservation
activities on small entities and the
energy industry. This information can
be used by decision-makers to assess
whether the effects of the designation
might unduly burden a particular group
or economic sector. Finally, the draft
economic analysis looks retrospectively
at costs that have been incurred since
the date the two milk-vetches were
listed in 2001, and considers those costs
that may occur in the 20 years following
a designation of critical habitat.

Pre-designation (2001-2006) costs
associated with species conservation
activities are estimated to range from
$9.3 to $13.7 million in 2006 dollars.
Potential post-designation (2007-2026)
costs are estimated to range between
$8.8 and $14.1 million in undiscounted
2006 dollars. In discounted terms,
potential post-designation economic
costs are estimated to be $8.5 to $13.0
million (using a 3 percent discount rate)

and $8.2 to $12.1 million (using a 7
percent discount rate). In annualized
terms, potential post-designation costs
are expected to range from $0.6 to $0.9
million annually (annualized at 3
percent) and $0.9 to $1.1 million
annually (annualized at 7 percent).

We solicit data and comments from
the public on the draft economic
analysis, as well as on all aspects of the
proposal to designate critical habitat.
We may revise the proposal, or its
supporting documents, to incorporate or
address new information received
during the comment period. In
particular, we may exclude an area from
critical habitat if we determine that the
benefits of excluding the area outweigh
the benefits of including the area as
critical habitat, provided such exclusion
will not result in the extinction of the
species.

Draft Environmental Assessment;
National Environmental Policy Act

The draft environmental assessment
(EA) presents the purpose of and need
for critical habitat designation, the
Proposed Action and alternatives, and
an evaluation of the direct, indirect, and
cumulative effects of the alternatives
pursuant to the requirements of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) (NEPA) as
implemented by the Council on
Environmental Quality regulations (40
CFR 1500 et seq.) and according to the
Department of the Interior’s NEPA
procedures.

The EA will be used by the Service to
decide whether or not critical habitat
will be designated as proposed, if the
Proposed Action requires refinement, or
if further analyses are needed through
preparation of an environmental impact
statement (EIS). If the Proposed Action
is selected as described, or with
minimal changes, and no further
environmental analyses are needed,
then a Finding of No Significant Impact
(FONSI) would be the appropriate
conclusion of this process.

Proposed Change to Boundaries of
Holmgren Milk-Vetch Units 2a and 2b

Following publication of the proposed
critical habitat rule on March 29, 2006,
we received updated information from
the Bureau of Land Management (BLM),
St. George Field Office, St. George, Utah
on plant habitat and occupancy. Based
on this information, we propose to
amend the boundaries of two subunits
for the Holmgren milk-vetch within
Unit 2 (Santa Clara): Unit 2a (Stucki
Spring) and Unit 2b (South Hills).
Corrected maps and boundary
descriptions are provided in the

Proposed Regulation Promulgation
section below.

We propose changes to Unit 2a
(Stucki Springs) and Unit 2b (South
Hills) based on 2006 field survey results
and comments contributed by BLM.
Field reconnaissance in 2006 by BLM
resulted in adjustment of boundaries to
better include Holmgren milk-vetch
habitat. Specific changes to Unit 2a
(Stucki Springs) include: (1) Extension
of the boundary to the north and west
that results in the inclusion of an
additional 139 ac (56.3 ha); and (2)
retraction of the boundary on the south
and southeast that results in the
deletion of 114 ac (46.2 ha). The
adjustment to the north and west further
captures watershed and some of the
formation contributing to the occupancy
of Holmgren milk-vetch, and better
reflects recent surveyed habitat and
occupancy. The retraction to the south
and southeast excludes habitat that is
not occupied by Holmgren milk-vetch.
Boundary adjustments for Unit 2a
(Stucki Springs) result in an increase of
proposed critical habitat in this subunits
from approximately 412 ac (168 ha) to
437 ac (177 ha).

Specific changes to Unit 2b (South
Hills) include: (1) The addition of 7 ac
(2.8 ha) to the northeast portion of the
subunit to include drainage patterns
from the ridgeline and slope of the
adjacent formation; (2) the deletion of
17 ac (6.9 ha) to the southeast to correct
a mapping error that proposed critical
habitat outside the area known to be
occupied by the taxon; and (3) the
realignment of the western boundary
100 feet (30 meters) to the east for
management purposes. Boundary
adjustments for Unit 2b (South Hills)
result in a decrease of proposed critical
habitat in this subunit from
approximately 147 ac (59 ha) to 129 ac
(52 ha).

Overall, therefore, the total proposed
critical habitat for the two milk-vetches
would be increased by only 8 ac (3.3 ha)
as a result of these proposed changes to
the boundaries of Holmgren milk-vetch
Units 2a and 2b.

Future Boundary Changes

Manmade features within the
boundaries of proposed designated,
mapped units, such as buildings, roads,
parking lots, and other paved areas, do
not contain any of the primary
constituent elements for Holmgren and
Shivwits milk-vetches and are not
considered critical habitat. Additional
efforts will be made to remove these
areas in the final critical habitat
designation for Holmgren and Shivwits
milk-vetches. However, any such
structures and the land under them
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inadvertently left inside critical habitat
boundaries have been excluded by text
and are not designated as critical
habitat.

Required Determinations—Amended

In our March 29, 2006, proposed rule
(71 FR 15966), we indicated that we
would be deferring our determination of
compliance with several statutes and
Executive Orders until the information
concerning potential economic impacts
of the designation and potential effects
on landowners and stakeholders was
available in the draft economic analysis.
Those data are now available for our use
in making these determinations. In this
notice we are affirming the information
contained in the proposed rule
concerning Executive Orders 13132 and
Executive Order 12988; the Paperwork
Reduction Act; and the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951). Based on
the information made available to us in
the draft economic analysis, we are
amending our Required Determinations,
as provided below, concerning
Executive Order 12866 and the
Regulatory Flexibility Act; Executive
Order 13211, Executive Order 12630;
and the Unfunded Mandates Reform
Act. We are also complying with NEPA
by preparation of a draft environmental
assessment of the critical habitat
proposal.

Regulatory Planning and Review

In accordance with Executive Order
12866, this document is a significant
rule because it may raise legal and
policy issues. Based on our draft
economic analysis, potential post-
designation (2007—2026) costs are
estimated to range between $8.8 and
$14.1 million in undiscounted 2006
dollars. In discounted terms, potential
economic costs are estimated to be $8.5
to $13.0 million (using a 3 percent
discount rate) and $8.2 to $12.1 million
(using a 7 percent discount rate). In
annualized terms, potential costs are
expected to range from $0.6 to $0.9
million annually (annualized at 3
percent) and $0.9 to $1.1 million
annually (annualized at 7 percent).
Therefore, we do not believe that the
proposed designation of critical habitat
for the Holmgren and Shivwits milk-
vetches would result in an annual effect
on the economy of $100 million or more
or affect the economy in a material way.
Due to the timeline for publication in
the Federal Register, the Office of
Management and Budget (OMB) has not
formally reviewed the proposed rule or
accompanying economic analysis.

Further, Executive Order 12866
directs Federal Agencies promulgating
regulations to evaluate regulatory
alternatives (OMB, Circular A—4,
September 17, 2003). Under Circular A—
4, once it has been determined that the
Federal regulatory action is appropriate,
the agency will need to consider
alternative regulatory approaches.
Because the determination of critical
habitat is a statutory requirement under
the Act, we must then evaluate
alternative regulatory approaches,
where feasible, when promulgating a
designation of critical habitat.

In developing our designations of
critical habitat, we consider economic
impacts, impacts to national security,
and other relevant impacts under
section 4(b)(2) of the Act. Based on the
discretion allowable under this
provision, we may exclude any
particular area from the designation of
critical habitat, provided that the
benefits of such exclusion outweigh the
benefits of specifying the area as critical
habitat and that such exclusion would
not result in the extinction of the
species. As such, we believe that the
evaluation of the inclusion or exclusion
of particular areas, or combination
thereof, in a designation constitutes our
regulatory alternative analysis.

Regulatory Flexibility Act (5 U.S.C. 601
et seq. )

Under the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 et seq.), as amended
by the Small Business Regulatory
Enforcement Fairness Act (5 U.S.C.
802(2)) (SBREFA), whenever an agency
is required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
Based upon our draft economic analysis
of the proposed designation, we provide
our analysis for determining whether
the proposed rule would result in a
significant economic impact on a
substantial number of small entities.
This determination is subject to revision
based on comments received as part of
the final rulemaking.

According to the Small Business
Administration (SBA), small entities
include small organizations, such as
independent nonprofit organizations
and small governmental jurisdictions,
including school boards and city and

town governments that serve fewer than
50,000 residents, as well as small
businesses (13 CFR 121.201). Small
businesses include manufacturing and
mining concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
this designation as well as types of
project modifications that may result. In
general, the term significant economic
impact is meant to apply to a typical
small business firm’s business
operations.

To determine if the proposed
designation of critical habitat for the
Holmgren and Shivwits milk-vetches
would affect a substantial number of
small entities, we considered the
number of small entities affected within
particular types of economic activities
(e.g., housing development, livestock
grazing, residential and related
development, recreation activities,
mining, and transportation). We
considered each industry or category
individually to determine if certification
is appropriate. In estimating the
numbers of small entities potentially
affected, we also considered whether
their activities have any Federal
involvement. Some kinds of activities
are unlikely to have any Federal
involvement and so will not be affected
by the designation of critical habitat.
Designation of critical habitat only
affects activities conducted, funded,
permitted, or authorized by Federal
agencies; non-Federal activities are not
affected by the designation.

If the proposed critical habitat
designation is made final, Federal
agencies must consult with us if their
activities may affect designated critical
habitat. Consultations to avoid the
destruction or adverse modification of
critical habitat would be incorporated
into the existing consultation process.

Our draft economic analysis of the
proposed critical habitat designation
evaluated the potential economic effects
on small business entities and small
governments resulting from
conservation actions related to the
listing of these species and proposed
designation of their critical habitat. The
activities affected by Holmgren and
Shivwits milk-vetches’ conservation
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efforts may include land development,
transportation and utility operations,
and conservation on public and tribal
lands. More than 98 percent of the
prospective economic costs (based on
upper-bound future undiscounted cost
figures) associated with conservation
activities for Holmgren and Shivwits
milk-vetches are expected to be borne
by Federal agencies (primarily BLM)
and state departments of transportation.
Thus, impacts to land development (i.e.,
BLM land disposal) and transportation
and utilities operations (i.e., Western
and Southern Corridor projects) are not
expected to affect small entities. The
following is a summary of the
information contained in the draft
economic analysis:

(a) Development

According to the draft economic
analysis, Holmgren and Shivwits milk-
vetches’ development-related losses
account for approximately 71 percent of
forecast costs, and range from $7.2 to
$10.0 million (in 2006 dollars) over 20
years. The costs consist of losses in
Federal land value resulting from the
removal of BLM-administered public
lands from disposal status, meaning the
lands cannot be sold or exchanged for
private use. The only clearly directly
affected entity is the BLM, a large
government agency. Federal
governments are not defined as small
entities by the Small Business
Administration. As a result of this
information, we have determined that
the proposed designation is not
anticipated to have a substantial effect
on a substantial number of small
development businesses.

(b) Transportation and Utility
Operations

Potential costs to transportation and
utility operations in habitat proposed
for designation account for another 25
percent of forecast costs. Undiscounted
costs are estimated to range between
$1.0 and $3.5 million (in 2006 dollars)
over 20 years, or $0.8 to $2.5 million
assuming a 3 percent discount rate and
$0.6 to $1.7 million assuming a 7
percent discount rate. The amounts are
driven by project modification costs
associated with the Southern and
Western Corridor transportation
projects. These projects comprise more
than 95 percent of the transportation
and utility-related costs. These costs are
expected to be borne by state
departments of transportation. State
governments are not defined as small
entities by the Small Business
Administration. As a result of this
information, we have determined that
the proposed designation is not

anticipated to have a substantial effect
on a substantial number of
transportation and utility businesses.

Costs associated with utilities (power
lines) as a result of species conservation
activities is expected to be minimal,
with total pre-designation (2001-2006)
costs estimated around $3,000 (in 2006
dollars). No post-designation costs
(2007-2026) are anticipated, since no
foreseeable project is located within the
proposed critical habitat area.

(c) Conservation on Public and Tribal
Lands

Future costs associated with
managing critical habitat on public and
tribal lands account for an additional
three percent of forecast costs.
Undiscounted costs are estimated at
approximately $0.5 million (in 2006
dollars) over 20 years, or $0.4 million
assuming a 3 percent discount rate and
$0.3 million assuming a 7 percent
discount rate. The costs primarily
consist of ecological studies and habitat
monitoring by BLM and the United
States Geological Survey. These
activities constitute over 95 percent of
the conservation activities on public
and tribal lands.

In summary, three subunits (State
Line, South Hills, and Stucki Springs)
for Holmgren milk-vetch account for
more than 95 percent of total
undiscounted costs. We have
considered whether this proposed rule
would result in a significant economic
impact on a substantial number of small
entities, and we have concluded that it
would not. Federal agencies (primarily
BLM) and State Departments of
Transportation account for
approximately 74 and 25 percent of total
undiscounted costs, respectively.

Executive Order 13211—Energy
Supply, Distribution, and Use

On May 18, 2001, the President issued
E.O. 13211 on regulations that
significantly affect energy supply,
distribution, and use. E.O. 13211
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. This proposed rule is
considered a significant regulatory
action under E.O. 12866 due to potential
novel legal and policy issues, but it is
not expected to significantly affect
energy supplies, distribution, or use.
Appendix A of the draft economic
analysis provides a discussion and
analysis of this determination. OMB has
provided guidance for implementing
this Executive Order that outlines nine
outcomes that may constitute “a
significant adverse effect” when
compared to the situation without any
regulatory action being taken. The draft

economic analysis finds that none of
these criteria are relevant to this
analysis (no foreseeable utility project is
located within the proposed critical
habitat area). Thus, no energy-related
impacts associated with Holmgren and
Shivwits milk-vetches’ conservation
activities within proposed critical
habitat are expected. As such, the
proposed designation of critical habitat
is not expected to significantly affect
energy supplies, distribution, or use and
a Statement of Energy Effects is not
required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501),
the Service makes the following
findings:

(a) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
tribal governments, or the private sector,
and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal
governments,” with the following two
exceptions: It excludes ““a condition of
federal assistance” and ‘““a duty arising
from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and tribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance’ or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or tribal
governments “‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; AFDC work programs; Child
Nutrition; Food Stamps; Social Services
Block Grants; Vocational Rehabilitation
State Grants; Foster Care, Adoption
Assistance, and Independent Living;
Family Support Welfare Services; and
Child Support Enforcement. ‘Federal
private sector mandate” includes a
regulation that “would impose an
enforceable duty upon the private
sector, except (i) a condition of Federal
assistance; or (ii) a duty arising from
participation in a voluntary Federal
program.”

The designation of critical habitat
does not impose a legally binding duty
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on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. Non-Federal
entities that receive Federal funding,
assistance, or permits, or that otherwise
require approval or authorization from a
Federal agency for an action, may be
indirectly impacted by the designation
of critical habitat. However, the legally
binding duty to avoid destruction or
adverse modification of critical habitat
rests squarely on the Federal agency.
Furthermore, to the extent that non-
Federal entities are indirectly impacted
because they receive Federal assistance
or participate in a voluntary Federal aid
program, the Unfunded Mandates
Reform Act would not apply; nor would
critical habitat shift the costs of the large
entitlement programs listed above on to
State governments.

(b) The draft economic analysis
discusses potential impacts of critical
habitat designation for the Holmgren
and Shivwits milk-vetches on land
development, transportation and utility
operations, and conservation on public
and tribal lands. The analysis estimates
that costs of the rule could range from
$8.8 million to $14.1 million in
undiscounted dollars over 20 years.
Ninety-nine percent of the impacts are
anticipated to affect Federal agencies

(primarily BLM) and State Departments
of Transportation. Impacts on small
governments are not anticipated, or they
are anticipated to be passed through to
consumers. Consequently, we do not
believe that the designation of critical
habitat for the Holmgren and Shivwits
milk-vetches will significantly or
uniquely affect small government
entities. As such, a Small Government
Agency Plan is not required.

Executive Order 12630—Takings

In accordance with Executive Order
12630 (“Government Actions and
Interference with Constitutionally
Protected Private Property Rights”), we
have analyzed the potential takings
implications of proposing critical
habitat for the Holmgren and Shivwits
milk-vetches in a takings implications
assessment. The takings implications
assessment concludes that this proposed
designation of critical habitat for the
Holmgren and Shivwits milk-vetches
does not pose significant takings
implications.

Author

The primary authors of this notice are
the staff of the Utah Ecological Services
Field Office (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and

recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter [, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Critical habitat for the Holmgren
milk-vetch (Astragalus holmgreniorum)
and Shivwits milk-vetch (Astragalus
ampullarioides) in § 17.96(a), which
was proposed to be added on March 29,
2006, at 71 FR 15966, is proposed to be
amended by revising the index map and
two of the critical habitat unit
descriptions for Holmgren milk-vetch as
follows:

§17.96 Critical habitat—plants.

(a) Flowering plants.

Family Fabaceae: Astragalus
holmgreniorum (Holmgren Milk-vetch).
* * * * *

(5) Note: Index map (Map 5) follows:
BILLING CODE 4310-55-P
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* * * * *

(7) Unit 2—Santa Clara Unit:
Washington County, Utah. This Unit
consists of two subunits: Stucki Spring
and South Hills.

(i) Unit 2a: Stucki Spring, Washington
County, Utah. Land bounded by the
UTM Zone 12 NAD 83 coordinates
(meters E, meters N): 263203, 4109419;
261650, 4109466; 261683, 4110718;
262761, 4110687; 263214, 4109938;
263203, 4109419

(ii) Unit 2b: South Hills, Washington
County, Utah. Land bounded by the
UTM Zone 12 NAD 83 coordinates
(meters E, meters N): 263385, 4112054;
263932, 4112044; 263975, 4111990
264261, 4111983, 263824, 4111209;
263504, 4111208, 263503, 4111213
263502, 4111218; 263501, 4111220;
263498, 4111226; 263494, 4111234,

263489, 4111239; 263485, 4111243;
263481, 4111246; 263476, 4111248;
263475, 4111249; 263463, 4111252
263462, 4111253; 263456, 4111254;
263454, 4111259; 263453, 4111262
263447, 4111274; 263443, 4111280,
263427, 4111298; 263427, 4111298;
263418, 4111308; 263413, 4111323
263409, 4111337; 263406, 4111354;
263406, 4111366; 263406, 4111383
263406, 4111386; 263405, 4111403
263405, 4111407; 263402, 4111422
263400, 4111427; 263396, 4111440;
263394, 4111449; 263395, 4111455
263397, 4111460; 263400, 4111464;
263405, 4111473; 263406, 4111478,
263407, 4111479; 263408, 4111493
263408, 4111503; 263406, 4111515
263405, 4111516; 263403, 4111529;
263402, 4111534; 263407, 4111547,
263409, 4111553; 263411, 4111568;

263412, 4111572; 263413, 4111592;
263412, 4111597; 263411, 4111609;
263409, 4111615; 263407, 4111620,
263405, 4111624; 263399, 4111631,
263398, 4111634; 263397, 4111644;
263401, 4111660; 263408, 4111679;
263421, 4111711; 263422, 4111714,
263429, 4111738; 263430, 4111746;
263431, 4111767; 263431, 4111772;
263428, 4111792; 263428, 4111822;
263430, 4111853; 263429, 4111860;
263428, 4111865; 263428, 4111866,
263420, 4111884; 263419, 4111888;
263421, 4111904; 263421, 4111913;
263417,4111935; 263416, 4111937,
263405, 4111976; 263399, 4112013;
263398, 4112017; 263390, 4112041;
263390, 4112042; 263385, 4112054.

(iii) Note: Map of Unit 2 (Map 7) follows:
BILLING CODE 4310-55-P
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* * * * *

Dated: September 19, 2006.
David M. Verhey,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 06—8191 Filed 9—-25-06; 8:45 am]
BILLING CODE 4310-55-C

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AU77

Endangered and Threatened Wildlife
and Plants; Prudency Determination
for the Designation of Critical Habitat
for Trichostema austromontanum ssp.
compactum

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of proposed finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), have
reconsidered whether designating
critical habitat for Trichostema
austromontanum ssp. compactum, a
plant, is prudent. This taxon was listed
as threatened under the Endangered
Species Act of 1973, as amended (Act),
on September 14, 1998; at that time we
determined that designation of critical
habitat was not prudent because
designation would increase the degree
of threat to the taxon and would not
benefit the taxon. As a consequence of
a settlement agreement we are
withdrawing our previous not prudent
finding. Further, on the basis of our
review and evaluation of the best
scientific and commercial information
available, we believe that designation of
critical habitat continues to be not
prudent for T. a. ssp. compactum. As a
result, we are proposing a new ‘‘not
prudent” determination for 7. a. ssp.
compactum.

DATES: We will accept comments from
all interested parties until November 27,
2006.

ADDRESSES: If you wish to comment on
the proposed finding, you may submit
your comments and materials identified
by RIN 1018-AU77, by any of the
following methods:

(1) E-mail:
fw8cfwocomments@fws.gov. Include
“RIN 1018—AU77” in the subject line.

(2) Fax: 760/431-9624.

(3) Mail: Jim Bartel, Field Supervisor,
Carlsbad Fish and Wildlife Office, 6010
Hidden Valley Road, Carlsbad, CA
92011.

(4) Hand Delivery/Courier: You may
hand-deliver written documents to our
office (see ADDRESSES).

(5) Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

FOR FURTHER INFORMATION CONTACT: Jim
Bartel, Field Supervisor, Carlsbad Fish
and Wildlife Office, telephone, 760/
431-9440; facsimile, 760/431-9624.

SUPPLEMENTARY INFORMATION:
Public Comments Solicited

We intend that any final action
resulting from this finding will be as
accurate and as effective as possible.
Therefore, comments or suggestions
from the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning this
proposed finding are hereby solicited.
Comments particularly are sought
concerning:

(1) Reasons that designation of critical
habitat may or may not be prudent for
T. a. ssp. compactum;

(2) Specific information on
management activities for this taxon and
how those activities do or do not
address threats identified in the listing
rule;

(3) The possible risks and benefits of
designating critical habitat for T. a. ssp.
compactum; and

(4) Ways in which we could improve
or modify this finding to increase public
participation and understanding.

If you wish to comment, you may
submit your comments and materials
concerning this proposal by any one of
several methods (see ADDRESSES
section). Please submit Internet
comments to
fw8cfwocomments@fws.gov in ASCII file
format and avoid the use of special
characters or any form of encryption.
Please also include “Attn: RIN 1018—
AU77” in your e-mail subject header
and your name and return address in
the body of your message. If you do not
receive a confirmation from the system
that we have received your Internet
message, contact us directly by calling
our Carlsbad Fish and Wildlife Office at
phone number (760) 431-9440.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their names and/or home
addresses, etc. but if you wish us to
consider withholding this information
you must state this prominently at the
beginning of your comments. In
addition, you must present rationale for
withholding this information. This

rationale must demonstrate that
disclosure would constitute a clearly
unwarranted invasion of privacy.
Unsupported assertions will not meet
this burden. In the absence of
exceptional, documentable
circumstances, this information will be
released. We will always make
submissions from organizations or
businesses, and from individuals
identifying themselves as
representatives of or officials of
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the Carlsbad Fish and Wildlife
Office (see ADDRESSES).

Background

It is our intent to discuss only those
topics directly relevant to the not
prudent critical habitat determination.
For more information on biology and
ecology of Trichostema
austromontanum ssp. compactum, refer
to the final rule listing this taxon as
threatened published in the Federal
Register on September 14, 1998 (63 FR
490086).

Taxonomy and Description

Trichostema austromontanum ssp.
compactum, a member of the Lamiaceae
(mint family), was described by F.
Harlan Lewis (1945) based on
specimens collected in 1941 by M. L.
Hilend in Riverside County, California.
The taxon occurs only on the
northwestern margin of a single vernal
pool (Bauder 1999, p. 13). T. a. ssp.
compactum is a compact, soft-villous
(with long, shaggy hairs) annual plant,
approximately 4 inches (10 centimeters)
tall, with short internodes (stem
segments between leaves) (Lewis 1945,
p. 284-386, Lewis 1993, p. 732), elliptic
leaves, and blue flowers in a five-lobed
corolla. The two stamens are blue. The
fruit consists of four smooth, basally
joined nutlets. This taxon flowers in
July and August.

Threats

In the 1998 final listing rule, we
stated that trampling and low numbers
(small population size) threatened
Trichostema austromontanum ssp.
compactum (63 FR 49006). At the time
of listing there were reports of on-going
impacts caused by trampling associated
with hikers and horses. It was observed
that trampling by horses crushed plants
and also created depressions that
retained water where seeds and adult
plants of T. a. ssp. compactum drown
(Hamilton 1991, p 2, 22; Hamilton
1996). Since listing, the California
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Department of Parks and Recreation
(CDPR), which manages the area, has
taken several actions to minimize the
threat of trampling to this taxon (see the
“Prudency Determination” section for a
detailed discussion).

Regarding the threat posed by low
numbers, the Service concluded in the
final listing rule that the limited number
of individual plants and the extremely
localized range of Trichostema
austromontanum ssp. compactum,
make this taxon more susceptible to
single disturbance events; such as
trampling during the flowering season
(63 FR 49006). According to Noss et al.
(1997), a species distributed across
multiple sites within its native range is
less susceptible to extinction than
another similar species confined to far
fewer sites. As a result, being restricted
to a single, small location clearly makes
the species more vulnerable to
stochastic (i.e., random, less
predictable) threats. Using the three
categories described by Noss et al.
(1997), these threats would be (1)
genetic (primarily loss of genetic
variation), (2) demographic (principally
extremely small population size), and
(3) environmental (vernal pool changes
and unknown stochastic events).

Previous Federal Actions

Trichostema austromontanum ssp.
compactum was federally listed as
threatened on September 14, 1998 (63
FR 49006). This taxon is not listed by
the State of California. At the time of
Federal listing, we determined that the
designation of critical habitat was not
prudent because the designation would
likely encourage more visitors to the
geographic location containing the
single known occurrence, and would
undermine attempts by the CDPR to
protect the site. We determined that
critical habitat designation would,
therefore, increase the degree of threat
to the taxon as well as provide no
benefit for the taxon. At the time of
listing, CDPR had initiated actions to
decrease the public notoriety of the
location and visibility of this taxon and
accessibility by the public to the
geographic location containing the
single occurrence in an effort to
decrease threats to this taxon. We
believed a critical habitat designation
would increase notoriety of the location
and visibility of the taxon, the opposite
of what the CDPR was trying to
accomplish. The increased notoriety
and visibility would potentially increase
visitorship to the area, thus increasing
the threat of trampling to the taxon.

On September 13, 2004, the Center for
Biological Diversity (CBD) and
California Native Plant Society (CNPS)

challenged our failure to designate
critical habitat for this taxon and four
other plant species (Center for Biological
Diversity, et al. v. Gale Norton,
Secretary of the Department of the
Interior, et al., ED CV-04-1150 RT
(SGLx) C. D. California). The CBD and
CNPS alleged that the Service failed to
provide evidence in the final listing rule
supporting its finding that critical
habitat would not be beneficial to the
species and establishing how the
publication of critical habitat maps
would increase the threat to the species.
Without reaching any conclusions on
the merits of the previous decision, the
Service agreed to withdraw its previous
not prudent finding and publish a
proposed designation of critical habitat,
if prudent, on or before September 20,
2006, and a final rule by September 20,
2007. This withdrawal of the previous
not prudent finding and new proposed
prudency determination complies with
that settlement agreement.

Prudency Determination

Section 4(a)(3) of the Act and
implementing regulations (50 CFR
424.12) require that, to the maximum
extent prudent and determinable, we
designate critical habitat at the time a
species is determined to be endangered
or threatened. Regulations under 50 CFR
424.12(a)(1) state that the designation of
critical habitat is not prudent when one
or both of the following situations exist:
(1) The species is threatened by taking
or other activity and the identification
of critical habitat can be expected to
increase the degree of threat to the
species; or (2) such designation of
critical habitat would not be beneficial
to the species. In our September 14,
1998 final rule (63 FR 49006), we
determined that a designation of critical
habitat could increase the degree of
threat to Trichostema austromontanum
ssp. compactum, and that such
designation would also not be beneficial
to the taxon.

In the final listing rule (63 FR 49019)
we stated:

(1) Trichostema austromontanum ssp.
compactum occurs only in a wilderness
area on State [CDPR] lands with little
potential for Federal involvement.
Trails, signage, map notations, and
references to the habitat area have been
removed by the State to reduce impacts
to this highly localized taxon;

(2) Designation of critical habitat
would have little benefit to this taxon
and would not increase the commitment
or management efforts of the State; and

(3) Designation of critical habitat
likely would be detrimental to this
taxon because publishing maps and
descriptions of the exact locality

identifies the site as a unique area. Such
a distinction may encourage recreational
use of the area and negatively impact
the taxon.

Pursuant to the Court’s April 14,
2005, stipulated settlement agreement
and order, we are hereby withdrawing
our previous “not prudent”
determination. Consistent with the
requirements of the Act and our
aforementioned agreement and order,
we are simultaneously making a new
proposed determination of “not
prudent” for Trichostema
austromontanum ssp. compactum. An
explanation of this proposed “not
prudent” determination follows. We
encourage the public to comment on
this proposed determination as
described in the ‘“Public Comments
Solicited” section above.

Trichostema austromontanum ssp.
compactum was listed based on threats
of trampling associated with
recreational activities and low numbers
of individual plants. Prior to the CDPR
taking steps to minimize the visibility of
the sensitive habitat that supports T. a.
ssp. compactum there was a clearly
marked trail to the location. The area
was used for many different types of
recreational uses. These activities
impacted the sensitive vegetation in the
area by trampling live plants and
creating multiple footprints in the wet
soil around the margin of the vernal
pool, further impacting habitat through
soil compaction and alteration of
hydrology (Hamilton 1983, 63 FR
49006). Since the taxon’s listing, the
CDPR has continued to implement
management actions designed to reduce
the visitation to this area. As stated in
the 1998 listing rule, they have removed
reference to the area from their trail
maps and signs, and removed all
markers for trails to this area in order to
reduce recreational use. Although the
taxon’s location was in the public
domain in the past, the exact location is
no longer easily accessible to the public
via normal information sources (e.g.,
internet). In contrast, the public notice
requirements of the Act, including
publication of site location information
and a map in the Federal Register, is
intended to make information readily
accessible to the public in a form that
is easy to understand.

The CDPR has continued their efforts
to address the threats from trampling by
further excluding recreational users
from the area. In 2000, CDPR erected a
barrier on the trail to the area to exclude
horses and pack animals from this
sensitive area. In 2002, they designated
the vernal pool and the surrounding
area as a Natural Preserve (CDPR 2002
p. 62). A Natural Preserve is a state
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designation that places resource
protection within the area over
recreational use and, therefore,
measures can be taken to ensure the
long-term survival of T. a. ssp.
compactum. Recent visits to the site
suggest that there has been a decrease in
equestrian use of the area as a result of
the barrier installed along the trail
(Wallace 2003, 2005; Snapp-Cook 2006).

As part of the process of determining
the prudency of designating critical
habitat for Trichostema
austromontanum ssp. compactum, we
met with CDPR to discuss management
activities now being conducted for this
taxon. The current and past actions that
they have initiated, partially due to the
listing of this taxon, appear to be
adequate to protect and maintain the
plant’s habitat. On a 2006 field visit to
the site, we only found signs of minimal
human use at the vernal pool reflected
in a worn trail passing the upper
boundary of the vernal pool; however,
we did not see evidence of higher
impact activities such as trash or fire
pits that would be associated with
camping, nor hoof prints or horse
manure that would be associated with
equestrian use (Snapp-Cook 2006). This
contrasted with the condition of the site
prior to the CDPR implementing
management actions for this plant and
the condition of the site described at the
time of listing (Hamilton 1983; 63 FR
49006). We were able to observe T. a.
ssp. compactum around the margins of
the vernal pool and none of the plants
showed any signs of damage from
trampling.

To support the effectiveness of the
management measures that CDPR has
put in place, a formal study to monitor
the recreation use of the area is needed.
The Service has recently helped the
State of California to secure funding to
conduct a study to determine the
condition of the population and the
effectiveness of the management by
CDPR. Funding has also been secured to
survey and sign the legal boundaries of
the established Natural Preserve so the
regulations of the Natural Preserve can
be enforced. In addition to these two
tasks, a seed banking program that
includes collection of seeds, a
conservation strategy, and monitoring,
will be established. Through this
funding, we are committed to work with
CDPR, California Department of Fish
and Game, the California Native Plant
Society and Rancho Santa Ana Botanic
Garden to establish a long-term
conservation strategy for T. a. ssp.
compactum. These actions should
provide additional protection for this
taxon and help to conserve this plant.

While the primary threat to
Trichostema austromontanum ssp.
compactum, trampling, appears to have
been minimized, little information
exists on the status of the taxon overall.
To obtain all available information on
this taxon, we initiated a 5-year status
review. We published a notice
announcing the initiation of this review
for T. a. ssp. compactum and the
opening of the first 60-day comment
period in the Federal Register on July
7, 2005 (70 FR 39327). We published
another notice reopening the comment
period for an additional 60 days in the
Federal Register on November 3, 2005
(70 FR 66842). As part of our review, we
evaluated the federally-listed status of
this taxon based on the threats to the
plant and its habitat and recommended
that no change be made to the listing
status until a few specific conservation
actions underway by the CDPR have
been concluded. The completed 5-year
review for this taxon is available upon
request from the Field Supervisor,
Carlsbad Fish and Wildlife Office (see
ADDRESSES section).

Increased Threat to the Species

The process of designating critical
habitat would be expected to increase
human threats to Trichostema
austromontanum ssp. compactum by
bringing publicity to this plant and its
localized habitat with the publication of
maps likely resulting in an increase in
visitation to the site. We generally notify
all major regional newspapers, local,
State, and Federal agencies and other
interested parties, including all
Congressional offices in the local area
when designating critical habitat to raise
the visibility of our actions and involve
the public. These actions would
undermine the conservation efforts
taken by the CDPR to reduce the threat
of trampling to this taxon. For example,
the designation of critical habitat often
generates interest in a species and
inspires people to study the species and
visit the habitat. In the case of T. a. ssp.
compactum, it takes careful and
detailed training to recognize this taxon.
The plant is small and blends in with
other low-lying species on the ground.
It is unlikely that even informed hikers
could discern the plant’s presence in
particular areas. In addition, as
discussed above, this area has been
designated as a Natural Preserve, and
CDPR manages the area to minimize
recreational use. There are no signed
trails or observation areas in place that
could allow for interested persons to
observe the plant from a non-intrusive
location. Thus, even well-meaning and
informed visitors may cause significant
damage by inadvertently trampling

these tiny plants and adversely affecting
the habitat.

The District Superintendent of the
Inland Empire District of California
State Parks has expressed concern to the
Service that the critical habitat
designation process may place this plant
at increased risk via increased visitation
(Watts 2006). Our publication of a
critical habitat map identifying the
location and subsequent publicity of
this action would be counter to CDPR’s
conservation actions to make the area
less visible. Prior to the CDPR taking
actions to minimize the recreational
impacts to this taxon, it was apparent
that the plant was in danger of going
extinct. The small size and delicate
structure of this plant make it especially
vulnerable to trampling by people and
animals (Lewis 1945, p. 284—386;
Hamilton 1996). The actions that CDPR
undertook once these concerns were
expressed began to reverse the negative
impacts to the taxon from recreational
activities. Following the listing of this
plant, CDPR continued to provide
measures that were designed to recover
it. It is important that these and further
conservation efforts continue so that
this taxon no longer requires the
protections afforded it under the Act.
We believe that the identification of the
specific areas essential to its
conservation, based on past experiences
and information concerning this taxon,
would be expected to further increase
the degree of threat to this plant from
human activity and undo the
conservation efforts and progress by
CDPR.

In addition to increasing threats to
this taxon and countering past and
ongoing conservation actions by the
State of California, designating critical
habitat for this plant would not support
our ongoing partnership with CDPR.

Most federally listed species in the
United States will not recover without
the cooperation of non-federal
landowners. Stein et al. (1995) found
that only about 12 percent of listed
species were found almost exclusively
on Federal lands (i.e., 90—100 percent of
their known occurrences restricted to
Federal lands) and that 50 percent of
federally listed species are not known to
occur on Federal lands at all. Given the
distribution of listed species with
respect to land ownership, conservation
of listed species in many parts of the
United States is dependent upon
working partnerships with a wide
variety of entities and the voluntary
cooperation of many non-federal
landowners (Wilcove and Chen 1998;
Crouse et al. 2002; James 2002).
Building partnerships and promoting
voluntary cooperation of landowners is
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essential to understanding the status of
species on non-federal lands and is
necessary to implement recovery actions
such as reintroducing listed species,
habitat restoration, and habitat
protection. Therefore, to achieve the
conservation of Trichostema
austromontanum ssp. compactum, it is
necessary to maintain our partnership
with CDPR.

Benefits to the Species From Critical
Habitat Designation

The most direct, and potentially
largest, regulatory benefit of critical
habitat is that federally authorized,
funded, or carried out activities require
consultation under section 7 of the Act
to ensure that they are not likely to
destroy or adversely modify critical
habitat. There are two limitations to this
regulatory effect. First, it only applies
where there is a Federal nexus—if there
is no Federal nexus, designation itself
does not restrict actions that destroy or
adversely modify critical habitat.
Second, it only limits destruction or
adverse modification. By its nature, the
prohibition on adverse modification is
designed to ensure those areas that
contain the physical and biological
features essential to the conservation of
the species or unoccupied areas that are
essential to the conservation of the
species are not eroded. Critical habitat
designation alone, however, does not
require specific steps toward recovery.

There is virtually no possibility of a
Federal nexus for activities that may
occur within Trichostema
austromontanum ssp. compactum’s
habitat. The San Jacinto Mountains have
been botanically explored for over 100
years and only one population of this
taxon has been found. Because of its
association with vernal pool margins,
other areas of suitable habitat likely do
not exist in this mountain range. The
Mount San Jacinto State Park
Wilderness is protected from uses that
would degrade or destroy natural
resources. The specific area where this
plant is found is designated as a Natural
Preserve, which means that protection
and management of sensitive resources
is the highest priority for this area. Due
to the fact that the taxon occurs only in
a Natural Preserve on State lands, an
area where no changes in land-use are
planned for the foreseeable future,
virtually no chance exists for a future
Federal nexus that would result in a
section 7 consultation for this taxon. In
fact, the Service has not engaged in any
consultations for T. a. ssp. compactum
since its listing in 1998.

Another benefit of including lands in
critical habitat is that the designation of
critical habitat serves to educate

landowners, State and local
governments, and the public regarding
the potential conservation value of an
area. This helps focus and promote
conservation efforts by other parties by
clearly delineating areas of high
conservation value for the affected
species.

In this particular circumstance, any
educational benefits that could be
received through a designation of
critical habitat have the high probability
of undermining the conservation efforts
by CDPR and causing harm to
Trichostema austromontanum ssp.
compactum. The designation of critical
habitat often generates interest in a
species and inspires people to study the
species and visit the habitat. As
discussed above, T. a. ssp. compactum
is small and blends in with other low-
lying species on the ground. Thus,
someone attempting to learn more about
this plant and its habitat would likely
actually harm members of the
population in the process.

The educational benefit is closely
related to a second, more indirect
benefit: that designation of critical
habitat informs State agencies and local
governments about areas that could be
conserved under State laws or local
ordinances. However, as discussed
above, CDPR is well aware of the areas
important to Trichostema
austromontanum ssp. compactum, and
is actively implementing measures to
conserve this taxon.

Increased Threat to the Species
Outweighs Benefits of Designation

Upon reviewing the available
information, we have determined that
the designation of critical habitat would
increase the degree of threat from
human activity to Trichostema
austromontanum ssp. compactum.
There is a strong possibility that through
the designation of critical habitat
negative impacts to the habitat would
occur. The dissemination of location
information is likely to result in an
increased threat to the plant from
trampling. Designation of critical habitat
will undermine the conservation actions
that CDPR has already put into place for
this taxon. These ongoing conservation
actions appear to have minimized the
primary threat to this taxon; and as
discussed above, we believe that
designation of critical habitat would
reverse these efforts and increase the
threat of trampling to this plant.
Furthermore, we have determined that
there is no benefit of critical habitat
designation to T. a. ssp. compactum
because (1) it is highly unlikely that a
Section 7 consultation will occur for
this taxon; (2) the general educational

benefits afforded by critical habitat
designation are minimal for this
particular taxon; and (3) designation of
critical habitat would undermine
ongoing conservation efforts and hinder
our partnership with CDPR. Based on
our determination that critical habitat
designation would increase the degree
of threats to T. a. ssp. compactum and
our inability to determine a benefit of
designation, we believe the increased
threat to T. a. ssp. compactum from the
designation of critical habitat far
outweighs any benefits of designation.

Summary

Pursuant to the Court’s April 14,
2005, stipulated settlement agreement
and order we are withdrawing our
previous ‘“‘not prudent” determination.
Further, on the basis of our review of
the best scientific and commercial
information available, we have
reaffirmed that designation of critical
habitat is not prudent for Trichostema
austromontanum ssp. compactum. We
have determined that the designation of
critical habitat would increase the
degree of threat to this taxon and will
undermine the conservation actions that
CDPR has already put into place for this
taxon. These ongoing conservation
actions appear to have minimized the
primary threat to T. a. ssp. compactum;
and as discussed above, we believe that
designation of critical habitat would
reverse these efforts and increase the
threat of trampling to this taxon.
Furthermore, we have determined that
there is no benefit of critical habitat
designation to T. a. ssp. compactum,
and that, even if some benefit from
designation may exist, the increased
threat to the plant from human activity
far outweighs any potential benefit to
the taxon. We therefore propose that it
is not prudent to designate critical
habitat for T. a. ssp. compactum at this
time.

Peer Review

In accordance with our joint policy
published in the Federal Register on
July 1, 1994 (59 FR 34270), and based
on our implementation of the Office of
Management and Budget (OMB) Final
Information Quality Bulletin for Peer
Review, dated December 16, 2004, we
will seek the expert opinions of at least
five appropriate and independent peer
reviewers regarding the science in this
proposed rule. The purpose of such
review is to ensure that our
determination is based on scientifically
sound data, assumptions, and analyses.
We will send copies of this proposed
determination to the peer reviewers
immediately following publication in
the Federal Register, and will invite the
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peer reviewers to comment during the
public comment period on the specific
assumptions and conclusions regarding
the proposed prudency determination.
We will consider all comments and
information received during the
comment period on this proposed
determination during preparation of a
final determination. Accordingly, the
final decision may differ from this
proposal.

Clarity of the Rule

Executive Order 12866 requires each
agency to write regulations and notices
that are easy to understand. We invite
your comments on how to make this
proposed determination easier to
understand, including answers to
questions such as the following: (1) Are
the requirements in the proposed
determination clearly stated? (2) Does
the document contain technical jargon
that interferes with the clarity? (3) Does
the format of the document (grouping
and order of the sections, use of
headings, paragraphing, and so forth)
aid or reduce its clarity? (4) Is the
description of the notice in the
SUPPLEMENTARY INFORMATION section
helpful in understanding the proposed
determination? (5) What else could we
do to make this proposed determination
easier to understand? Send a copy of
any comments on how we could make
this proposed determination easier to
understand to: Office of Regulatory
Affairs, Department of the Interior,
Room 7229, 1849 C Street, NW.,
Washington, DC 20240. You may e-mail
your comments to this address:
Exsec@ios.doi.gov.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This proposed determination does not
contain any new collections of
information that require approval by
OMB under the Paperwork Reduction
Act. This determination will not impose
recordkeeping or reporting requirements
on State or local governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act

It is our position that, outside the
Tenth Circuit, we do not need to
prepare environmental analyses as
defined by the NEPA in connection with
designating critical habitat under the
Endangered Species Act of 1973, as
amended. We published a notice
outlining our reasons for this
determination in the Federal Register

on October 25, 1983 (48 FR 49244). This
assertion was upheld in the courts of the
Ninth Circuit (Douglas County v.
Babbitt, 48 F.3d 1495 (9th Cir. Ore.
1995), cert. denied 116 S. Ct. 698 (1996).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and the Department of
Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal tribes on a
government-to-government basis. We
have determined that there are no Tribal
lands occupied at the time of listing
contain the features essential for the
conservation and no tribal lands that are
unoccupied areas that are essential for
the conservation of Trichostema
austromontanum ssp. compactum.
Therefore, no tribal lands will be
affected by this finding.

References Cited

A complete list of all references cited
in this finding is available upon request
from the Field Supervisor, Carlsbad Fish
and Wildlife Office (see ADDRESSES
section).

Author

The primary author of this document
is staff of the Carlsbad Fish and Wildlife
Office (see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: September 19, 2006.

David M. Verhey,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 06—-8190 Filed 9—25-06; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 060906236—-6236-01; 1.D.
083006B]

RIN 0648—-AU83

Fisheries of the Northeastern United
States; Method For Measuring Net
Mesh Size

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes to amend the
regulations governing how fishing net
mesh size is measured in the Northeast.
This proposed change would increase
the weight used to measure mesh larger
than 120 mm (4.72 inches) in all
fisheries. The intent of this proposed
rule is to ensure consistent and accurate
measurements of fishing net mesh size.
DATES: Written comments must be
received no later than 5 p.m. local time
on October 26, 2006

ADDRESSES: Comments may be
submitted by any of the following
methods:

E-mail: MeshRegChange@noaa.gov

Federal e-Rulemaking Portal: http://
www.regulations.gov.

Mail: Patricia A. Kurkul, Regional
Administrator, Northeast Region,
National Marine Fisheries Service, One
Blackburn Drive, Gloucester, MA
01930-2298. Please write on the
envelope: Comments on Proposed
Change to Mesh Measurement
Regulations.

FOR FURTHER INFORMATION CONTACT:
Douglas Potts, Fishery Management
Specialist, (978) 281-9341, FAX (978)
281-9135.

SUPPLEMENTARY INFORMATION:

Background

NOAA Office of Law Enforcement,
U.S. Coast Guard, and state enforcement
partners have recently issued a
clarification of the method used in
measuring fishing net mesh size. This
protocol closely follows the regulatory
language, at 50 CFR Part 648, that a
wedge-shaped net measurement gauge
be allowed to settle under a specified
weight, without shaking the net or
pressing on the gauge to force it deeper
into the mesh opening. This
clarification eliminated some of the
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variation in methods used previously by
the various enforcement agencies and
personnel. However, the New England
Fishery Management Council (Council)
raised a concern that the twine bars of
stiffer twines (especially those used in
larger mesh) may not align properly
under a load of 5 kg (11.02 lb), the
specified force for all mesh sizes for
many years. This has led to an increase
in citations for mesh-size violations on
gear that had previously measured as
legal.

The Council has requested that the
NMFS increase the weight to 8 kg (17.64
lb) for measuring the opening in mesh
greater than 120 mm (4.72 inches). The
increased weight would produce a force
consistent with the recommendations of
the International Council for the
Exploration of the Seas (ICES) in the
2004 report Mesh Size Measurement
Revisited, which were incorporated into
ICES’s new OMEGA (Objective Mesh
Gauge) mesh measurement gauge. The
5—-kg weight would continue to be used
to measure mesh smaller than 120 mm.
Other measurement systems require
frequent calibration and/or are subject
to loss of battery power. The wedge
gauge also has a long established case
history in the Northeast.

It is not expected that the increased
weight would result in any de facto
reduction in legal mesh size. Scientific
studies that determine the selectivity
and retention of specific mesh sizes
typically use a longitudinal measuring
force such as the old ICES gauge or the
new OMEGA gauge rather than the
wedge. The increased weight is not
enough to significantly distort the mesh
and would not result in the use of mesh
smaller than that considered in previous
analyses of environmental impacts.

Classification

NMEF'S has determined that this
proposed rule is consistent with the
FMPs and preliminarily determined that
the rule is consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Regional Administrator has
determined that this proposed rule is a
minor technical addition, correction, or
change to a management plan and is
therefore categorically excluded from

the requirement to prepare an
Environmental Impact Statement or
equivalent document under the National
Environmental Policy Act.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
This amendment would not change the
minimum mesh size for any fishery or
require any fishermen to purchase new
gear. The only economic impact of the
proposed rule would be to law
enforcement agencies to acquire the
additional weights. In addition, because
this rule is expected to correct the
increase in mesh size violations on gear
that had previously measured legally,
this rule may provide an economic
benefit to fishermen. As a result, an
initial regulatory flexibility analysis is
not required and none has been
prepared.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: September 20, 2006.
Samuel D. Rauch III,
Deputy Assistant Administrator For

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, NMFS proposes to amend 50
CFR part 648 as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §648.51, paragraph (a)(2)(ii) is
revised to read as follows:

§648.51 Gear and crew restrictions.

(a] * % %

(2) * % %

(ii) Measurement of mesh size. Mesh
size is measured by using a wedge-
shaped gauge having a taper of 2 cm
(0.79 inches) in 8 cm (3.15 inches) and
a thickness of 2.3 mm (0.09 inches),
inserted into the meshes under a
pressure or pull of 5 kg (11.02 1b) for
mesh size less than 120 mm (4.72
inches) and under a pressure or pull of
8 kg (17.64 1b) for mesh size at, or

greater than, 120 mm (4.72 inches). The
mesh size is the average of the
measurements of any series of 20
consecutive meshes for nets having 75
or more meshes, and 10 consecutive
meshes for nets having fewer than 75
meshes. The mesh in the regulated
portion of the net is measured at least
five meshes away from the lacings
running parallel to the long axis of the
net.

* * * * *

3. In § 648.80, paragraph (f)(2) is
revised to read as follows:

§648.80 NE Multispecies regulated mesh
areas and restrictions on gear and methods
of fishing.

* * * * *

(f) * % %

(2) All other nets. With the exception
of gillnets, mesh size is measured by a
wedge-shaped gauge having a taper of 2
cm (0.79 inches) in 8 cm (3.15 inches),
and a thickness of 2.3 mm (0.09 inches),
inserted into the meshes under a
pressure or pull of 5 kg (11.02 1b) for
mesh size less than 120 mm (4.72
inches) and under a pressure or pull of
8 kg (17.64 1b) for mesh size at, or
greater, than 120 mm (4.72 inches).

* * * * *

4.In §648.104, paragraph (a)(2) is
revised to read as follows:

§648.104 Gear restrictions

(a) * % %

(2) Mesh size is measured by using a
wedge-shaped gauge having a taper of 2
cm (0.79 inches) in 8 cm (3.15 inches),
and a thickness of 2.3 mm (0.09 inches),
inserted into the meshes under a
pressure or pull of 5 kg (11.02 1b) for
mesh size less than 120 mm (4.72
inches) and under a pressure or pull of
8 kg (17.64 1b) for mesh size at, or
greater than, 120 mm (4.72 inches). The
mesh size is the average of the
measurements of any series of 20
consecutive meshes for nets having 75
or more meshes, and 10 consecutive
meshes for nets having fewer than 75
meshes. The mesh in the regulated
portion of the net is measured at least
five meshes away from the lacings,
running parallel to the long axis of the

net.
* * * * *

[FR Doc. 06-8187 Filed 9—25-06; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

September 20, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Rural Housing Service

Title: 7 CFR 1940-G, Environmental
Program.

OMB Control Number: 0575-0094.

Summary of Collection: The National
Environmental Policy Act (NEPA)
requires Federal agencies prior to the
approval of proposed actions to
consider the potential environmental
impacts of these actions. Consequently,
for the agencies to comply with NEPA,
it is necessary to have information on
the types of environmental resources on
site or in the vicinity that might impact
the proposed action. Also, information
is required on the nature of the project
selected by the applicant.

Need and Use of the Information: The
agency will collect environmental data
using form RD 1940-20, Request for
Environmental Information. Having all
activities and environmental
information on the proposed project site
will enable the Agency official to
determine the magnitude of the
potential environmental impacts and
whether the project is controversial for
environmental reasons. The agency
failure to collect environmental
information would result in a violation
of NEPA. Thus, the agency would have
no basis to support a decision regarding
the need for an environmental impact
statement.

Description of Respondents: Farms;
individuals or households; business or
other for-profit; not-for-profit
institutions; State, local or tribal
government.

Number of Respondents: 4,539.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 27,499.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 06—-8214 Filed 9—25-06; 8:45 am)]
BILLING CODE 3410-XT-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

September 20, 2006.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for

review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Food and Nutrition Service

Title: Federal Collection Methods for
Food Stamp Program Recipient Claims.
OMB Control Number: 0584—0446.

Summary of Collection: The Debt
Collection Improvement (DCIA), Food
Stamp Act (FSA) and the Privacy Acts
require that State agencies advise
debtors of the intended referral to the
Treasury Offset Program (TOP). TOP is
a method used to collect debts owed for
over-issued food stamp recipient claims.
TOP offers debtors an opportunity to
repay the claim, and an opportunity to
request a review of the validity of the
collection action.
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Need and Use of the Information: The
information collected is used to operate
Federal offset. State agencies collect this
information to offset debts as a result of
over-issuance of Food Stamp benefits
that become delinquent claims. Without
the information, compliance with the
DCIA would not be possible and
departmental participation in TOP
would be jeopardized.

Description of Respondents: State,
local, or tribal government; individual
or households.

Number of Respondents: 380,053.

Frequency of Responses:
Recordkeeping; reporting: on occasion;
annually.

Total Burden Hours: 69,451.

Food and Nutrition Service

Title: Supplemental form for
collecting taxpayer identifying numbers.

OMB Control Number: 0584—0501.

Summary of Collection: Section
31001(y) of the Debt Collection
Improvement Act of 1996 (Public Law
104—134) requires all Federal agencies
to obtain taxpayer identifying number
(TINs) from all individuals and entities
they do business with, and to furnish
the TIN whenever a request for payment
is submitted to Federal payment
officials. A taxpayer identifying number
can be either a Social Security Number
or an Employer Identification Number.
The Food and Nutrition Service (FNS)
will collect information using form
FNS-711.

Need and Use of the Information: FNS
will collect taxpayer identify numbers
from individuals and entities receiving
payments directly from the agency
under any of the various nutrition and
nutrition education programs
administered by the Agency. The
information is collected at the time of
program application, and is only
collected once unless an entity renews
its application or reapplies for program
participation. If the information were
not collected, FNS would be unable to
include taxpayer identifying numbers
with each certified request for payment.

Description of Respondents: Business
or other for-profit; individuals or
households; not-for-profit institutions.

Number of Respondents: 800.

Frequency of Responses: Report: on
occasion; other (at time of app.).

Total Burden Hours: 66.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 06—8215 Filed 9—25-06; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[No. FV-06-18]

Notice of Funds Availability (NOFA)
Inviting Applications for the Specialty
Crop Block Grant Program (SCBGP)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice.

SUMMARY: The Agricultural Marketing
Service (AMS) announces the
availability of approximately $7 million
in block grant funds to enhance the
competitiveness of specialty crops. State
departments of agriculture interested in
obtaining grant program funds are
invited to submit applications to USDA.
State departments of agriculture,
meaning agencies, commissions, or
departments of a State government
responsible for agriculture within the 50
States, the District of Columbia, and the
Commonwealth of Puerto Rico, are
eligible to apply. State departments of
agriculture are encouraged to involve
industry groups, academia, and
community-based organizations in the
development of applications and the
administration of projects.

DATES: Applications must be
postmarked not later than October 11,
2007.

ADDRESSES: Applications may be sent
to: SCBGP, Agricultural Marketing
Service (AMS), U.S. Department of
Agriculture, 1400 Independence
Avenue, SW., Stop 0235, Room 2077
South Building, Washington, DC 20250-
0235.

FOR FURTHER INFORMATION CONTACT:
Trista Etzig, (202) 6904942, or Margaret
Irby, (202) 720-3209, e-mail:
Scblockgrants@usda.gov or your State
department of agriculture listed on the
SCBGP Web site at http://
www.ams.usda.gov/fv/.

SUPPLEMENTARY INFORMATION: SCBGP is
authorized under section 101 of the
Specialty Crops Competitiveness Act of
2004 (7 U.S.C. 1621 note) and is
implemented under 7 CFR part 1290
[Docket No. FV06-1290-1 FR]. The
SCBGP assists State departments of
agriculture in enhancing the
competitiveness of U.S. specialty crops.
Specialty crops are defined as fruits and
vegetables, dried fruit, tree nuts, and
nursery crops (including floriculture).
Examples of enhancing the
competitiveness of specialty crops
include, but are not limited to:
Research, promotion, marketing,
nutrition, trade enhancement, food
safety, food security, plant health

programs, education, “buy local”
programs, increased consumption,
increased innovation, improved
efficiency and reduced costs of
distribution systems, environmental
concerns and conservation, product
development, and developing
cooperatives.

Each interested State department of
agriculture is to submit an application
anytime before October 11, 2007 to the
USDA contact noted in the FOR FURTHER
INFORMATION CONTACT section. AMS will
process the application after the
Specialty Crop Block Grant Program, 7
CFR part 1290, becomes effective on
October 11, 2006. States that do not
apply for or do not request all available
funding during the specified grant
application period will forfeit all or that
portion of available funding not
requested for that application year. AMS
will work with State departments of
agriculture and provide assistance as
necessary.

Additional details about the SCBGP
application process for all applicants are
available at the SCBGP Web site:
http://www.ams.usda.gov/fv/.

To be eligible for a grant, each State
department of agriculture’s application
shall be clear and succinct and include
the following documentation
satisfactory to AMS.

(a) Completed applications must
include an SF—424 “Application for
Federal Assistance”.

(b) Completed applications must also
include one State plan to show how
grant funds will be utilized to enhance
the competitiveness of specialty crops.
SCBGP grant funds will be awarded for
projects of up to 3 years duration. The
state plan shall include the following:

(1) Cover page. Include the lead
agency for administering the plan and
an abstract of 200 words or less for each
proposed project.

(2) Project purpose. Clearly state the
specific issue, problem, interest, or need
to be addressed. Explain why each
project is important and timely.

(3) Potential Impact. Discuss the
number of people or operations affected,
the intended beneficiaries of each
project, and/or potential economic
impact if such data are available and
relevant to the project(s).

(4) Financial Feasibility. For each
project, provide budget estimates for the
total project cost. Indicate what
percentage of the budget covers
administrative costs. Administrative
costs should not exceed 10 percent of
any proposed budget. Provide a
justification if administrative costs are
higher than 10 percent.

(5) Expected Measurable Outcomes.
Describe at least two discrete,
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quantifiable, and measurable outcomes
that directly and meaningfully support
each project’s purpose. The outcome
measures must define an event or
condition that is external to the project
and that is of direct importance to the
intended beneficiaries and/or the
public.

(6) Goal(s). Describe the overall
goal(s) in one or two sentences for each
project.

(7) Work Plan. Explain briefly how
each goal and measurable outcome will
be accomplished for each project. Be
clear about who will do the work.
Include appropriate time lines.
Expected measurable outcomes may be
long term that exceed the grant period.
If so, provide a timeframe when long

term outcome measure will be achieved.

(8) Project Oversight. Describe the
oversight practices that provide
sufficient knowledge of grant activities
to ensure proper and efficient
administration.

(9) Project Commitment. Describe
how all grant partners commit to and
work toward the goals and outcome
measures of the proposed project(s).

(10) Multi-state Projects. If a project is
a multi-state project, describe how the
States are going to collaborate
effectively with related projects. Each
state participating in the project should
submit the project in their State plan
indicating which State is taking the
coordinating role and the percent of the
budget covered by each State.

Each State department of agriculture
that submits an application that is
reviewed and approved by AMS is to
receive $100,000 to enhance the
competitiveness of specialty crops. In
addition, AMS will allocate the
remainder of the grant funds based on
the proportion of the value of specialty
crop production in the state in relation
to the national value of specialty crop
production using the latest available
(2005 National Agricultural Statistics
Service (NASS) cash receipt data for the
50 States and the District of Columbia
and 2002 Census of Agriculture data for
the Commonwealth of Puerto Rico)
specialty crop production data in all
states whose applications are accepted.

The amount of the base grant plus
value of production available to each
State department of agriculture shall be:

(1) Alabama $108,926.78

2) Alaska $100,520.67

) Arizona $133,290.44

) Arkansas $102,675.16

) California $652,477.92

) Colorado $116,139.35

) Connecticut $107,934.62

) Delaware $102,403.75

) District of Columbia $100,000.00
0) Florida $253,750.10

1) Georgia $129,864.25

2) Hawaii $109,201.37

3) Idaho $121,388.06

4) Ilinois $111,450.21

5) Indiana $109,567.29

6) Iowa $103,249.43

7) Kansas $102,197.15

8) Kentucky $102,827.56

9) Louisiana $104,950.42

0) Maine $105,806.75

1) Maryland $111,602.37

2) Massachusetts $107,596.35
3) Michigan $136,342.33

4) Minnesota $113,274.97
5) Mississippi $103,626.70
6) Missouri $104,289.46

7) Montana $102,726.15

8) Nebraska $104,133.83

9) Nevada $101,478.01

0) New Hampshire $102,244.91
1) New Jersey $117,036.97
2) New Mexico $108,507.39
3) New York $129,212.32

4) North Carolina $136,155.66
5) North Dakota $109,135.59
6) Ohio $122,689.29

7) Oklahoma $107,188.11

8) Oregon $148,320.35

9) Pennsylvania $128,893.21
0) Puerto Rico $106,053.13

1) Rhode Island $101,417.97
2) South Carolina $110,424.99
3) South Dakota $100,850.02
4) Tennessee $111,629.63

5) Texas $156,488.66

6) Utah $103,135.47

7) Vermont $101,397.90

8) Virginia $111,797.84

9) Washington $182,441.82

0) West Virginia $100,286.87
1) Wisconsin $120,305.36

2) Wyoming $100,695.09

Applicants submitting hard copy
applications should submit one
unstapled original and one unstapled
copy of the application package. The
SF—424 must be signed (with an original
signature) by an official who has
authority to apply for Federal
assistance. Hard copy applications
should be sent only via express mail to
AMS at the address noted at the
beginning of this notice because USPS
mail sent to Washington, DC
headquarters is still being sanitized,
resulting in possible delays, loss, and
physical damage to enclosures. AMS
will send an e-mail confirmation when
applications arrive at the AMS office.

Applicants who submit hard copy
applications are also encouraged to
submit electronic versions of their
application directly to AMS via e-mail
addressed to scblockgrants@usda.gov in
one of the following formats: Word
(*.doc); or Adobe Acrobat (*.pdf).
Alternatively, a standard 3.5” HD
diskette or a CD may be enclosed with
the hard copy application.

Applicants also have the option of
submitting SCBGP applications
electronically through the central

Federal grants Web site, http://
www.grants.gov instead of mailing hard
copy documents. Applicants
considering the electronic application
option are strongly urged to familiarize
themselves with the Federal grants Web
site and begin the application process
well before the application deadline.

SCBGP is listed in the “Catalog of
Federal Domestic Assistance” under
number 10.169 and subject agencies
must adhere to Title VI of the Civil
Rights Act of 1964, which bars
discrimination in all federally assisted
programs.

Authority: 7 U.S.C. 1621 note.
Dated: September 19, 2006.
Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 06—8213 Filed 9-25-06; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF COMMERCE
Census Bureau

2007 Economic Census Covering the
Manufacturing Sector

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before November 27,
2006.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Arminta N. Quash, U.S.
Census Bureau, Manufacturing and
Construction Division, Room 2108,
Building #4, Washington, DC 20233,
(301) 763—-8189, (or via the Internet at
arminta.n.quash@census.gov).

SUPPLEMENTARY INFORMATION:
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1. Abstract

The Census Bureau is the preeminent
collector and provider of timely,
relevant and quality data about the
people and economy of the United
States. Economic data are the Census
Bureau’s primary program commitment
during non-decennial census years. The
economic census, conducted under
authority of Title 13 United States Code,
is the primary source of facts about the
structure and functioning of the
Nation’s economy and features unique
industry and geographic detail.
Economic census statistics serve as part
of the framework for the national
accounts and provide essential
information for government, business
and the general public. The 2007
Economic Census covering the
Manufacturing Sector will measure the
economic activity for 345,000
manufacturing establishments.

The information collected from
companies in the manufacturing sector
of the economic census will produce
basic statistics by industry for number
of establishments, payroll, employment,
value of shipments, value added, capital
expenditures, depreciation, materials
consumed, selected purchased services,
electric energy used and inventories

held.

Primary strategies for reducing burden
in Census Bureau economic data
collections are to increase electronic
reporting through broader use of
computerized self-administered census
questionnaires, electronic data
interchange, and other electronic data
collection methods.

II. Method of Collection

Establishments included in this
collection will be selected from a frame
given by the Census Bureau’s Business
Register. To be eligible for selection, an
establishment will be required to satisfy
the following conditions; (i) It must be
classified in the manufacturing sector;
(ii) it must be an active operating
establishment of a multi-establishment
company, or it must be an operating
single-establishment company with
payroll; and (iii) it must be located in
one of the 50 states or the District of
Columbia. Most establishments will be
included in the mail portion of the
collection. Forms tailored for the
particular kind of business will be
mailed to the establishment to be filled
out and returned. Establishments not
meeting certain cutoffs for payroll will
be included in the non-mail portion of
the collection. We will use
administrative data in lieu of collecting
data directly from these establishments.

Mail selection procedures will
distinguish several groups of
establishments.

Establishment selection to a particular
group is based on a number of factors.
The more important considerations are
the size of the company and whether it
is included in the intercensal Annual
Survey of Manufactures (ASM) sample
panel. The ASM panel is representative
of both large and small establishments
from the mail component of the
manufacturing census. The ASM sample
panel includes approximately 53,000
establishments. The various groups of
establishments that will constitute the
2007 Economic Census are outlined
below.

A. Establishments of Multi-
Establishment Companies

Selection procedures will assign
eligible establishments of multi-
establishment companies to the mail
components of the universe.

We estimate that the census mail
canvass for 2007 will include the
following:

1. ASM sample establishments:
36,000.

2. Non-ASM: 51,000.

B. Single-Establishment Companies
Engaged in Manufacturing Activity With
Payroll

As an initial step in the selection
process, we will analyze the potential
universe for manufacturing. This
analysis will produce a set of industry-
specific payroll cutoffs that we will use
to distinguish large versus small-
establishment companies within each
industry. This payroll size distinction
will affect selection as follows:

1. Large Single-Establishment
Companies.

Single-establishment companies
having annualized payroll (from Federal
administrative records) that equals or
exceeds the cutoff for their industry will
be assigned to the mail component of
the universe.

We estimate that the census mail
canvass for 2007 will include the
following:

a. ASM sample establishments:
17,000.

b. Non-ASM: 66,000.

2. Small Single-Establishment
Companies.

In selected industries, small single-
establishment companies that satisfy a
particular criteria (administrative record
payroll cutoff) will receive a
manufacturing short form, which will
collect a reduced amount of basic
statistics and other essential information
that is not available from administrative
records.

We estimate that the census mail
canvass for 2007 will include
approximately 35,000 companies in this
category. This category does not contain
ASM establishments.

3. All remaining single-establishment
companies with payroll will be
represented in the census by data
estimated from Federal administrative
records. Generally, we do not include
these small employers in the census
mail canvass.

We estimate that this category for
2007 will include approximately
140,000 manufacturing companies.

II1. Data

OMB Number: Not Available.

Form Number: The forms used to
collect information from businesses in
this sector of the economic census are
tailored to specific business practices
and are too numerous to list separately
in this notice. You can obtain
information on the proposed content at
this Web site: http://www.census.gov/
mcd/clearance/census.

Type of Review: Regular Review.

Affected Public: Business or Other for
Profit, Not-for-Profit institutions, and
Small Business or Organizations.

Estimated Number of Respondents:

ASM oo 53,000
Non-ASM (Long Form) .. 117,000
Non-ASM (Short Form) 35,000

Total ooovvvveeeeiiiiiiieeeeeeeee 205,000

ASM
Non-ASM (Long Form) ..
Non-ASM (Short Form)

Estimated Total Annual Burden
Hours: 833,100.

Estimated Total Annual Cost:
$20,552,577.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 131 and 224.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.
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Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 21, 2006.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 06—-8251 Filed 9-25-06; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Census Bureau

2007 Economic Census Covering the
Mining Sector

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before November 27,
2006.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Arminta N. Quash, U.S.
Census Bureau, Manufacturing and
Construction Division, Room 2108,
Building #4, Washington, DC 20233,
(301) 763—8189, (or via the Internet at
arminta.n.quash@census.gov).

SUPPLEMENTARY INFORMATION:

1. Abstract

The Census Bureau is the preeminent
collector and provider of timely,
relevant and quality data about the
people and economy of the United
States. Economic data are the Census
Bureau’s primary program commitment
during nondecennial census years. The
economic census, conducted under
authority of Title 13, United States
Code, is the primary source of facts

about the structure and functioning of
the Nation’s economy and features
unique industry and geographic detail.
Economic census statistics serve as part
of the framework for the national
accounts and provide essential
information for government, business
and the general public. The 2007
Economic Census Covering the Mining
Sector (as defined by the North
American Industry Classification
System (NAICS)) will measure the
economic activity of almost 25,000
mineral establishments.

The information collected from
establishments in this sector of the
economic census will produce basic
statistics for number of establishments,
shipments, payroll, employment,
detailed supplies and fuels consumed,
depreciable assets, inventories, and
capital expenditures. It also will yield a
variety of subject statistics, including
shipments by product line, type of
operation, size of establishments and
other industry-specific measures.

Primary strategies for reducing burden
in Census Bureau economic data
collections are to increase electronic
reporting through broader use of
computerized self-administered census
questionnaires, on-line questionnaires
and other electronic data collection.

I1. Method of Collection

Establishments included in this
collection will be selected from a frame
given by the Census Bureau’s Business
Register. To be eligible for selection, an
establishment will be required to satisfy
the following conditions: (i) It must be
classified in the mining sector; (ii) it
must be an active operating
establishment of a multi-establishment
firm (including operations under
exploration and development), or it
must be a single-establishment firm
with payroll; and (iii) it must be located
in one of the 50 states, offshore areas, or
the District of Columbia. Mail selection
procedures will distinguish the
following groups of establishments:

A. Establishments of Multi-
Establishment Firms

Selection procedures will assign all
active mineral establishments of multi-
establishment firms to the mail
component of the universe, except for
those in industries classified in the
Support Activities for Mining subsector.
In these selected industries, where
activities are not easily attributable to
individual locations or establishments,
firms will be asked to report their basic
data for several establishments at a
nationwide level on a consolidated
report form. Approximately seven
percent of establishments of multi-

establishment firms will not be required
to file separate reports because they will
be included in consolidated company
reports. We estimate that the census
mail canvass for 2007 will include
approximately 6,400 establishments of
multi-establishment firms.

B. Single-Establishment Firms With
Payroll

As an initial step in the selection
process, we will analyze the universe
for mining. The analysis will produce a
set of industry-specific payroll cutoffs
that we will use to distinguish large
versus small single-establishment firms
within each industry. This payroll size
distinction will affect selection as
follows:

1. Large Single-Establishment Firms

Selection procedures will assign large
single-establishment firms having
annualized payroll (from Federal
administrative records) that equals or
exceeds the cutoff for their industry to
the mail component of the universe. We
estimate that the census mail canvass
for 2007 will include approximately
6,000 firms in this category. These firms
will receive a standard form.

2. Small Single-Establishment Firms

Small single-establishment firms in
the crushed stone, sand and gravel, and
crude petroleum and natural gas
industries, where application of the
cutoff for nonmail establishments
results in a larger number of small
establishments included in the mail
canvass, will receive a short form. The
short form will collect basic statistics
and other essential information that is
not available from administrative
records.

The short form will be mailed to
approximately 2,600 single-
establishment firms in these industries
which are larger than the nonmail cutoff
for their industry, but which have
annual payroll under a certain criteria.
In terms of employment, this criteria
will identify establishments with
approximately 5 to 19 employees.

The approximately 10,000 remaining
single-establishment firms with payroll
will be represented in the census by
data from Federal administrative
records.

II1. Data

OMB Number: Not available.

Form Number: The forms used to
collect information from businesses in
this sector of the economic census are
tailored to specific business practices
and are too numerous to list separately
in this notice. You can obtain
information on the proposed content at



Federal Register/Vol. 71, No. 186/ Tuesday, September 26, 2006/ Notices

56105

this Web site: http://www.census.gov/
mecd/clearance/census.
Type of Review: Regular review.
Affected Public: Business or Other for
Profit, Not-for-Profit institutions, and
Small Businesses or Organizations.
Estimated Number of Respondents:

Standard Form
Short Form

Standard Form ........ccccceevvveeennnen.
Short FOrm ......cccoevvvevveenieennennne

Estimated Total Annual Burden
Hours: 63,540.

Estimated Total Annual Cost:
$1,567,532.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 131 and 224.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 21, 2006.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 06—8252 Filed 9—25-06; 8:45 am]|
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration
(A-533-810)

Stainless Steel Bar from India: Notice
of Initiation of Antidumping Duty New
Shipper Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
has received a request for a new shipper
review of the antidumping duty order
on stainless steel bar from India. In
accordance with section 751(a)(2)(B) of
the Tariff Act of 1930, as amended, and
19 CFR 351.214(d), we are initiating an
antidumping new shipper review of
Ambica Steels Limited.

EFFECTIVE DATE: September 26, 2006.

FOR FURTHER INFORMATION CONTACT:
Scott Holland or Brandon Farlander,
AD/CVD Operations, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—0179 or (202) 482—
0182, respectively.

SUPPLEMENTARY INFORMATION:

Background

On February 21, 1995, the Department
of Commerce (the “Department”)
published in the Federal Register the
antidumping duty order on stainless
steel bar (““SSB”’) from India. See
Antidumping Duty Orders: Stainless
Steel Bar form Brazil, India and Japan,
60 FR 9661 (February 21, 1995).

On August 31, 2006, the Department
received a timely request from Ambica
Steels Limited (“Ambica’’), for a new
shipper review of the antidumping duty
order on SSB from India, in accordance
with 19 CFR 351.214(c). The
Department also received a timely
request for a new shipper review from
D.H. Exports Pvt., Ltd. (“DHX"’) on
August 31, 2006. However, this request
did not contain documentation
establishing: the date on which DHX
first shipped the subject merchandise
for export to the United States; the date
on which subject merchandise entered
the United States; or the volume of the
shipment. On September 1, 2006, the
Department received an amended
request from DHX that contained
shipment documentation, however, no
documentation establishing the date of
first entry into the United States was
provided.

This order has a February anniversary
month and an August semiannual
anniversary month.

Initiation of Review

Pursuant to 19 CFR 351.214(b)(2)(i)
and (iii)(A), Ambica certified in its
request that it did not export the subject
merchandise to the United States during
the period of investigation (“POI”’) and
that it is not now and never has been
affiliated with any exporter or producer
who exported the subject merchandise
to the United States during the POI (i.e.,
July 1, 1993, through December 31,

1993). Pursuant to 19 CFR
351.214(b)(2)(iv), Ambica also
submitted documentation establishing
the date on which its stainless steel bar
was first shipped for export to the
United States, the volume of that
shipment, and the date of the first sale
to an unaffiliated customer in the
United States. Therefore, in accordance
with section 751(a)(2)(B) of the Tariff
Act of 1930, as amended (“the Act”),
and 19 CFR 351.214(d), we are initiating
a new shipper review of the
antidumping duty order on stainless
steel bar from India.

Pursuant to 19 CFR
351.214(g)(1)(i)(B), the standard period
of review (“POR”) in a new shipper
review based on the semiannual
anniversary month is the six-month
period immediately preceding the
semiannual anniversary month, i.e., for
the instant review, February 1 through
July 31, 2006. In accordance with 19
CFR 351.214(i), we intend to issue the
preliminary results of this review not
later than 180 days after the date on
which the review is initiated. All
provisions of 19 CFR 351.214 will apply
to Ambica throughout the duration of
this new shipper review, except for
351.214(e), which allows a new shipper
to post a single entry bond or other
types of securities in lieu of a cash
deposit. See the “Cash Deposit
Requirements” section below.

In its August 31, 2006, new shipper
request, DHX certified that it did not
export the subject merchandise to the
United States during the POI and that it
is not now and never has been affiliated
with any exporter or producer who
exported the subject merchandise to the
United States during the POI pursuant
to 19 CFR 351.214(b)(2)(i) and (iii)(A).
However, the request did not submit
documentation establishing the date on
which its stainless steel bar was first
shipped for export to the United States,
the volume of that shipment, and the
date of the first sale to an unaffiliated
customer in the United States in
accordance with 19 CFR
351.214(b)(2)(iv).

Therefore, we are not initiating a new
shipper review of DHX for the
semiannual review period February 1,
2006, through July 31, 2006, because its
initial August 31, 2006, request did not
meet the Department’s regulatory
requirements by the semiannual
anniversary month deadline (i.e.,
August 31, 2006). However, the
Department will treat DHX’s September
1, 2006, request as a “‘new”’ request to
be considered for the next new shipper
initiation deadline (i.e., February 28,
2007) for the annual anniversary period
of February 1, 2006, through January 21,
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2007. The Department will send a letter
to DHX requesting additional
documentation establishing entry date
and/or shipment date to support its
September filing.

Cash Deposit Requirements

Pursuant to Section 1632 of the
Pension Protection Act of 2006 (H.R. 4),
which was signed into law on August
17, 2006, U.S. Customs and Border
Protection (“CBP”) is no longer allowing
collection of bonds or other types of
securities in lieu of a cash deposit for
new shippers for each entry of subject
merchandise during the period April 1,
2006, through June 30, 2009, except for
goods from Canada and Mexico.
Therefore, CBP must collect a cash
deposit of estimated antidumping duties
on each entry of subject merchandise
entered, or withdrawn from warehouse,
for consumption. We note that the
Department transmitted to CBP a set of
instructions concerning this provision
of the law where cash deposits are now
required for all new shippers of the
subject merchandise. The instructions
can viewed on the Import
Administration Web site, (http://
ia.ita.doc.gov/download/customs/
suspension—of-bonding—privilege-for—
new-shippers.pdf).

Interested parties may submit
applications for disclosure of business
proprietary information under
administrative protective order in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are in
accordance with section 751(a)(2)(B) of
the Act and 19 CFR 351.214(d).

Dated: September 20, 2006.
Stephen J. Claeys,

Deputy Assistant Secretaryfor Import
Administration.

[FR Doc. E6-15739 Filed 9-25-06; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Economic
Performance in the Commercial Stone
Crab and Lobster Fisheries in Florida

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to

take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before November 27,
2006.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Jim Waters, (252) 728-8710
or Jim.Waters@noaa.gov.
SUPPLEMENTARY INFORMATION:

I. Abstract

The National Marine Fisheries Service
proposes to collect socio-economic data
from commercial fishermen in Florida’s
stone crab and lobster fisheries. The
survey intends to collect economic
information about revenues, variable
and fixed costs, capital investment and
other auxiliary and demographic
information. The data gathered will be
used to describe economic performance
and to evaluate the socio-economic
impacts of future Federal regulatory
actions. The information will improve
fishery management decision making
and satisfy legal requirements under
Executive Order 12866, the Magnuson-
Stevens Fishery Conservation and
Management Act (U.S.C. 1801, et seq.),
the Regulatory Flexibility Act, the
Endangered Species Act, the National
Environmental Policy Act, and other
pertinent statutes.

I1. Method of Collection

The Southeast Fisheries Science
Center plans to conduct approximately
150-175 voluntary, in-person interviews
from approximately 1,000 commercial
stone crab and lobster fishermen who do
not live in the Florida Keys. A stratified
random sampling strategy will be
employed, with strata defined by
county.

II1. Data

OMB Number: None.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
175.

Estimated Time Per Response: 1 hour.

Estimated Total Annual Burden
Hours: 175.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 21, 2006.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-15733 Filed 9-25—-06; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Marine Protected Areas Federal
Advisory Committee

AGENCY: National Ocean Service,
NOAA, Department of Commerce.
ACTION: Notice requesting nominations
for the Marine Protected Areas Federal
Advisory Committee.

SUMMARY: The Department of Commerce
is seeking nominations for membership
on the Marine Protected Areas Federal
Advisory Committee (Committee). The
Marine Protected Areas Federal
Advisory Committee was established to
advise the Secretary of Commerce and
the Secretary of the Interior in
implementing Section 4 of Executive
Order 13158, specifically on strategies
and priorities for developing the
national system of marine protected
areas (MPAs) and on practical
approaches to further enhance and
expand protection of new and existing
MPAs.

Nominations are sought for highly
qualified non-Federal scientists,
resource managers, and people
representing other interests or
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organizations involved with or affected
by marine conservation including in the
Great Lakes. Fifteen members of the
Committee have terms that expire
October 31, 2007, and nominations are
sought to fill these vacancies.
Individuals seeking membership on
the Committee should possess
demonstrable expertise in a related field
or represent a stakeholder interest
affected by MPAs. Nominees also will
be evaluated based on the following
factors: Marine policy experience,
leadership and organization skills,
region of country represented, and
diversity characteristics. The
membership reflects the Departments’
commitment to attaining balance and
diversity. The full text of the Committee
Charter and its current membership can
be viewed at the Agency’s Web page at
http://mpa.gov/fac.html.
DATES: Nominations must be
postmarked on or before November 1,
2006.

ADDRESSES: Nominations should be sent
to Lauren Wenzel, National Marine
Protected Areas Center, NOAA, 1305
East West Highway, Station #12227,
Silver Spring, MD 20910. E-mail:
Lauren.Wenzel@noaa.gov. E-mail
nominations are acceptable.

FOR FURTHER INFORMATION CONTACT:
Lauren Wenzel, National Marine
Protected Areas Center (301) 713—-3100
x136, Lauren.Wenzel@noaa.gov.
SUPPLEMENTARY INFORMATION: In
Executive Order 13158, the Department
of Commerce and the Department of the
Interior were directed to seek the expert
advice and recommendations of non-
Federal scientists, resource managers,
and other interested people and
organizations through a Marine
Protected Areas Federal Advisory
Committee. The Committee was
established in June 2003 and includes
30 members.

The Committee meets at least once
annually. Committee members serve for
one four-year nonrenewable term.
Members of the Committee will not be
compensated, but may, upon request, be
allowed travel and per diem expenses.

Each nomination submission should
include the proposed Committee
member’s name and organizational
affiliation, a cover letter describing the
nominee’s qualifications and interest in
serving on the Committee, a curriculum
vitae or resume of nominee, and no
more than three supporting letters
describing the nominee’s qualifications
and interest in serving on the
Committee. Self-nominations are
acceptable. The following contact
information should accompany each
submission: The nominee’s name,

address, telephone number, fax number,
and e-mail address if available.

Dated: September 20, 2006.
Mitchell A. Luxenberg,

Deputy Director, Management and Budget,
National Ocean Service.

[FR Doc. E6-15759 Filed 9-25-06; 8:45 am]
BILLING CODE 3510-08-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 082106A]

Notice of Availability of a Final Record
of Decision on the Issuance of Permits

AGENCIES: Fish and Wildlife Service
(FWS), Interior; National Marine
Fisheries Service (NMFS), National
Oceanic and Atmospheric
Administration (NOAA), Commerce.
ACTION: Notice of availability of Final
Record of Decision and issuance of
permits.

SUMMARY: The U.S. Fish and Wildlife
Service and the National Marine
Fisheries Service (Services) announce
the availability of a Final Record of
Decision on the issuance of incidental
take permits to the state of Washington
under section 10 of the Endangered
Species Act for the Washington Forest
Practices Habitat Conservation Plan
(HCP). The two incidental take permits
(one from each of the Services)
authorize incidental take of aquatic
species (16 listed fish species, 54
unlisted fish species, and 7 unlisted
amphibian species) from covered forest
practices implemented under the HCP.
These forest practices affect
approximately 9 million acres of non-
Federal and non-tribal lands in
Washington State. The permits were
issued on June 5, 2006, and will remain
in effect for 50 years.

FOR FURTHER INFORMATION CONTACT: For
further information, or to receive copies
of the documents, please contact Sally
Butts, Project Manager, FWS, (360) 753—
5832; or Laura Hamilton, Project
Manager, NMFS, (360) 753—5820.
SUPPLEMENTARY INFORMATION: This
notice advises the public that the
Services gathered the information
necessary to; (1) determine impacts and
formulate alternatives for the EIS related
to the issuance of incidental take
permits to the state of Washington; and
(2) develop and implement the HCP,

which describes the measures to
minimize and mitigate the effects of the
incidental take of federally listed
species to the maximum extent
practicable. The notice of availability for
the draft EIS, draft Forest Practices HCP,
and draft Implementing Agreement was
published in the Federal Register on
February 11, 2005 (70 FR 7245), and the
notice of availability for the Final EIS,
Final Forest Practices HCP, and
Implementing Agreement was published
in the Federal Register on January 27,
2006 (71 FR 4609). Copies of the Record
of Decision, which was signed on June
5, 2006, are available from the Services.
(see FOR FURTHER INFORMATION CONTACT
for contact information).

Dated: September 19, 2006.
David Wesley,

Deputy Regional Director, Fish and Wildlife
Service, Region 1, Portland, Oregon

Dated: September 19, 2006.
Angela Somma,
Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.
[FR Doc. E6-15761 Filed 9—25—-06; 8:45 am]
BILLING CODE 4310-55-S and 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 092006A]

Magnuson-Stevens Act Provisions;
General Provisions for Domestic
Fisheries; Application for Exempted
Fishing Permit

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposal to conduct
experimental fishing; request for
comments.

SUMMARY: The Administrator, Northeast
Region, NMFS (Regional Administrator)
has made a preliminary determination
that the subject exempted fishing permit
(EFP) application submitted by the Gulf
of Maine Research Institute (GMRI)
contains all the required information
and warrants further consideration. The
Regional Administrator has also made a
preliminary determination that the
activities authorized under the EFP
would be consistent with the goals and
objectives of the Atlantic Sea Scallop
Fishery Management Plan (FMP) and
the Northeast Multispecies FMP.
However, further review and
consultation may be necessary before a
final determination is made to issue the
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EFP. Therefore, NMFS announces that
the Regional Administrator proposes to
issue an EFP that would allow general
category scallop vessels to conduct
fishing operations that are otherwise
restricted by the regulations governing
the fisheries of the northeastern United
States. The EFP would exempt vessels
from certain gear restrictions, minimum
fish size possession restrictions, and
seasonal area restrictions.

DATES: Comments must be received on
or before October 11, 20086.

ADDRESSES: Written comments should
be submitted by any of the following
methods:

Mail: Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, One Blackburn Drive,
Gloucester, MA 01930. Mark the outside
of the envelope, “Comments on Scallop
RSA EFP Proposal;”

Email: 06-SCA-011@noaa.gov,
include “Comment on EFP Proposal” in
the subject line of the e-mail; or

Fax: (978) 281-9135.

FOR FURTHER INFORMATION CONTACT:
Ryan Silva, Fishery Management
Specialist, phone: 978-281-9326, fax:
978-281-9135.

SUPPLEMENTARY INFORMATION: In
response to the Request for Proposals
issued to solicit research proposals
under the Atlantic Sea Scallop Research
Set Aside (RSA) Program, GMRI
submitted a proposal on November 18,
2005, entitled, “Testing Bycatch in an
Observer-based Experimental Scallop
Fishery Outside the Gulf of Maine
(GOM) Scallop Dredge Exemption Area
and within Statistical Area 521 and
526.” The grant was approved on
August 4, 2006, as NOAA Award No.
NAO06NMF4540262. An EFP application
was submitted September 7, 2006.

The project would survey the Great
South Channel Dredge Exemption Area
(GSC) over a 10-month period to
quantify catch rates of scallops and
finfish bycatch across multiple seasons
using the general category regulated 3.2
m (10.5—ft) scallop dredge. From March
through June, project investigators
would identify the sex and maturity
stage of captured yellowtail flounder to
improve spawning data. Since portions
of the GSC are closed seasonally to
protect spawning yellowtail flounder,
vessels would require an exemption
from regulations at 50 CFR
648.80(a)(18)(ii)(C) and (D).

Vessels would conduct a total of 264
tows over 66 days in the study area.
Each trip would be 1 day in length.
Approximately four 30-minute tows
would be made per day. Tow length and
vessel speed, as well as all other gear
characteristics, would match the

standards employed by the general
category fleet. For each tow,
environmental data, including water
temperature, wind, sea state, and
weather, would be recorded. Total
weight of the scallop catch would be
obtained. All other species would be
identified, weighed, measured, and
returned to the sea as quickly as
possible to minimize mortality. Since
project investigators would retain fish
below the minimum fish size to collect
data, vessels would require exemption
from minimum fish size regulations at
§ 648.83(a). Only marketable scallops
would be retained for sale.

On approximately one third of the
total number of tows, vessels would
cover the 25—cm (10—inch) mesh twine
top to collect dredge selectivity
information, thus requiring exemption
from gear requirements at § 648.51(b)(2).

Regulations under the Magnuson-
Stevens Fishery Conservation and
Management Act require publication of
this notification to provide interested
parties the opportunity to comment on
applications for proposed EFPs. The
applicant may place requests for minor
modifications and extensions to the EFP
throughout the year. EFP modifications
and extensions may be granted without
further notice if they are deemed
essential to facilitate completion of the
proposed research and minimal so as
not to change the scope or impact of the
initially approved EFP request.

Authority: 16 U.S.C. 1801 et seq.
Dated: September 20, 2006.

James P. Burgess,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-15685 Filed 9—25-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Marine Protected Areas Federal
Advisory Committee; Public Meeting

AGENCY: National Ocean Service,
NOAA, Department of Commerce.
ACTION: Notice of open meeting.

SUMMARY: Notice is hereby given of the
next meeting of the Marine Protected
Areas Federal Advisory Committee
(Committee) in Newport, Oregon.
DATES: The meeting will be held
Tuesday, October 10, 2006, from 8:30
a.m. to 5 p.m., Wednesday, October 11,
2006, from 8 a.m. to 5 p.m., and
Thursday, October 12, 2006, from 8 a.m.
to 4:30 p.m. These times and the agenda
topics described below may be subject

to change. Refer to the Web page listed
below for the most up-to-date meeting
agenda.

ADDRESSES: The meeting will be held at
the Oregon Coast Aquarium, 2820 SE
Ferry Slip Road, Newport, Oregon
97365.

FOR FURTHER INFORMATION CONTACT:
Lauren Wenzel, Designated Federal
Official, MPA FAC, National Marine
Protected Areas Center, 1305 East West
Highway, Silver Spring, Maryland,
20910. (Phone: 301-713-3100 x136,
Fax: 301-713-3110); e-mail:
lauren.wenzel@noaa.gov; or visit the
National MPA Center Web site at
http://www.mpa.gov).

SUPPLEMENTARY INFORMATION: The
Committee, composed of external,
knowledgeable representatives of
stakeholder groups, was established by
the Department of Commerce to provide
advice to the Secretary of Commerce
and the Secretary of the Interior on
implementation of Section 4 of
Executive Order 13158 on MPAs. The
meeting will be open to public
participation with a one hour time
period set aside from 4 p.m. to 5 p.m.
on Tuesday, October 10, 2006, and one
hour set aside from 8:10 a.m. to 9:10
a.m. on Thursday, October 12, 2006, for
the Committee to receive verbal
comments or questions from the public.
In general, each individual or group
making a verbal presentation will be
limited to a total time of five (5)
minutes. Copies of written statements
should be submitted to the Designated
Federal Official by October 6, 2006.

Matters To Be Considered: On
Tuesday, October 10, 2006, the
Committee will receive presentations on
the draft Framework for Developing a
National System of MPAs and on ocean
zoning. In addition, the subcommittees
will meet. On Wednesday, October 11,
2006, the Committee will hear from
speakers on MPAs in Oregon and tribal
MPA policies in the Pacific Northwest.
The subcommittees will also continue
their work. On Thursday, October 12,
2006, the Committee will hear about
MPA management on the Pacific coast,
and the subcommittees will report on
their work to the full Committee. The
agenda is subject to change, and the
latest version will be posted at http://
WWW.mpa.gov.

Dated: September 20, 2006.
Mitchell A. Luxenberg,

Deputy Director, Management and Budget,
National Ocean Service.

[FR Doc. E6-15760 Filed 9-25-06; 8:45 am]
BILLING CODE 3510-08-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 091906C]

Mid-Atlantic Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s (MAFMC)
Atlantic Mackerel, Squid, and Butterfish
Comumittee, its Advisors, and the
Amendment 10 Fishery Management
Action Team (FMAT) will hold a public
meeting.

DATES: The meeting will be held on
Wednesday, October 18, 2006, from 8
a.m. to 5:30 p.m. See SUPPLEMENTARY
INFORMATION for meeting agenda.

ADDRESSES: The meeting will be held at
the Montauk Yacht Club Resort and
Marina, 32 Star Island Road, Montauk,
NY 11954, telephone: (888) 692—8668.

Council address: Mid-Atlantic Fishery
Management Council, 300 S. New
Street, Dover, DE 19904, telephone:
(302) 674-2331.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council; telephone: (302) 674-2331,
extension 19.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to discuss
management measures necessary to
rebuild the overfished butterfish stock
including bycatch reduction measures
in the Loligo fishery.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to M.
Jan Saunders (302) 674—2331 extension
18 at least 5 days prior to the meeting
date.

Dated: September 20, 2006.

Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-15687 Filed 9-25-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 091906A]

Mid-Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management Council (Council); its
Research Set-Aside (RSA) Committee;
its Protected Resources Committee; its
Law Enforcement Committee; and, its
Executive Committee will hold public
meetings.

DATES: The meetings will be held on
Tuesday, October 10, 2006 through
Thursday, October 12, 2006. See
SUPPLEMENTARY INFORMATION for a
meeting agenda.

ADDRESSES: This meeting will be held at
The Hilton Garden Inn, 5353 North
Virginia Dare Trail, Kitty Hawk, NC
27949; telephone: (252) 261-1290.

Council address: Mid-Atlantic Fishery
Management Council, 300 S. New
Street, Dover, DE 19904, telephone:
(302) 674-2331.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council; telephone: (302) 674-2331,
extension 19.

SUPPLEMENTARY INFORMATION:
Tuesday, October 10, 2006

1 p.m. until 3 p.m.—The Research Set-
Aside Committee will meet to review,
discuss and establish RSA priorities for
2008, receive an update from NMFS on
program administrative changes, discuss
status of projects and additional project
requirements.

3 p.m. until 4 p.m.—The Protected
Resources Committee will meet to
address issues regarding Atlantic Trawl
Fisheries Take Reduction Team
initiatives and potential impacts on
Council managed species.

4 p.m. until 4:30 p.m.—The Law
Enforcement Committee will meet to
review Fishery Achievement Award
(FAA) nominations and recommend
recipients for recognition.

Wednesday, October 11, 2006

8:30 a.m.—The Council will convene
for the swearing-in of new and
reappointed Council members, and the
elections of a Chairman and Vice
Chairman for the Council. Following the

elections, the Council will receive a
presentation by New England Council
staff regarding its Marine Protected
Areas (MPA), Habitat Areas of Particular
Concern (HAPC), Essential Fish Habitat
(EFH) activities and their potential
impacts on Mid-Atlantic Council
constituents and jurisdiction.

10 a.m. until 11:30 a.m.—The Council
will review alternatives for Framework
1 to the Surfclam/Ocean Quahog
Fishery Management Plan (FMP)
regarding adoption of Vessel Monitoring
Systems (VMS) and electronic reporting
by clam industry.

12:30 p.m. until 3 p.m.—The Council
will approve its August 2006 Council
meeting minutes, review actions from
the August Council meeting, and receive
various reports provided to the Council
during its regular business session.

3 p.m.—The Council will review and
adopt the public hearing document for
Amendment 14 to the Summer
Flounder, Scup, and Black Sea Bass
FMP regarding scup rebuilding.

Thursday, October 12, 2006

8 a.m. until 9 a.m.—The Executive
Committee will meet to review the 2007
Annual Work Plan.

9 a.m.—The Council will convene to
review Amendment 15 to the Summer
Flounder, Scup and Black Sea Bass FMP
and refine the list of potential actions to
be included in this Amendment.

1 p.m. until 5 p.m.—The Council will
receive a presentation from the
Northeast Fisheries Science Center on
the state of the Atlantic marine
environment and fish growth rates of
various Council stocks, review and
approve the public hearing document
for the Omnibus Amendment to
Council’s FMPs regarding Standardized
Bycatch Reporting Methodology
(SBRM), and address any continuing or
new business.

Although non-emergency issues not
contained in this agenda may come
before the Council and its Committees
for discussion, these issues may not be
the subject of formal Council or
Committee action during this meeting.
Council and Committee action will be
restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 305(c) of the Magnuson-Stevens
Act provided the public has been
notified of the Council’s intent to take
final actions to address such
emergencies.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
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interpretation or other auxiliary aids
should be directed to M. Jan Saunders
at (302) 674—2331 extension 18 at least
5 days prior to the meeting date.

Dated: September 20, 2006.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-15692 Filed 9—25—-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 091906B]

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting.

SUMMARY: The North Pacific Fishery
Management Council (Council) Charter
Halibut Stakeholder Committee will
meet on October 16—18, 2006, in
Anchorage, AK.

DATES: The meeting will be held on
October 16, 1 p.m. to 5 p.m., October 17,
9 a.m. to 5 p.m., and October 18, 9 a.m.
to1p.m.

ADDRESSES: The meeting will be held at
the North Pacific Research Board, 1007
West 3rd Avenue, Suite 100 Anchorage,
AK 99501.

Council address: North Pacific
Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.

FOR FURTHER INFORMATION CONTACT: Jane
DiCosimo, Council staff, telephone:
(907) 271-2809.

SUPPLEMENTARY INFORMATION: The
Committee will review: (1) 2005 charter
halibut harvests and status of the
guideline harvest level (GHL) from
Statewide Harvest Survey and pending
legislation with State Legislature and
Congress; (2) implementation plan for
5-halibut annual limit in Area 2C and
NOAA Fisheries request to reconsider
its June 2006 preferred alternative; (3)
moratorium discussion paper; and (4)
permanent solution discussion paper
(DiCosimo and King).

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to those issues specifically
identified in this notice and any issues
arising after publication of this notice

that require emergency action under
section 305(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, provided the public has been
notified of the Council’s intent to take
final action to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Gail Bendixen at
(907) 271-2809 at least 7 working days
prior to the meeting date.

Dated: September 19, 2006.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-15691 Filed 9-25-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 091306B]

Marine Mammals; File No. 1034-1854

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permit.

SUMMARY: Notice is hereby given that
Markus Horning, Ph.D., Department of
Fisheries & Wildlife, Oregon State
University, Hatfield Marine Science
Center, 2030 SE Marine Science Drive,
Newport, OR 97365, has been issued a
permit to conduct research on Weddell
seals (Leptonychotes weddellii).

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)427-2521; and

Southwest Region, NMFS, 501 West
Ocean Blvd., Suite 4200, Long Beach,
CA 90802—-4213; phone (562)980—4001;
fax (562)980-4018.

FOR FURTHER INFORMATION CONTACT:
Amy Sloan or Tammy Adams,
(301)713-2289.

SUPPLEMENTARY INFORMATION: On June
29, 2006, notice was published in the
Federal Register (71 FR 37060) that a
request for a scientific research permit
to take the species identified above had
been submitted by the above-named
individual. The requested permit has

been issued under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), and
the regulations governing the taking and
importing of marine mammals (50 CFR
part 216).

Dr. Horning has been issued a 5—year
permit to study aging in Weddell seals
in Antarctica. Specifically, researchers
will capture and sedate seals to attach
instruments and take tissue samples to
compare oxygen handling, body
condition, muscle physiology, and
foraging behavior of young and old
adults. Incidental harassment and
mortality may occur during these
activities. Samples will be imported into
the U.S. for analyses.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), a final
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Dated: September 19, 2006.
P. Michael Payne,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. E6-15682 Filed 9-25-06; 8:45 am]

BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Limitations of Duty- and Quota-Free
Imports of Apparel Articles Assembled
in Beneficiary ATPDEA Countries from
Regional Country Fabric

September 21, 2006.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Publishing the New Cap on
Duty and Quota Free Benefits

EFFECTIVE DATE: October 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Richard Stetson, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Section 3103 of the Trade Act
of 2002; Presidential Proclamation 7616 of
October 31, 2002 (67 FR 67283).

Section 3103 of the Trade Act of 2002
amended the Andean Trade Preference
Act (ATPA) to provide for duty and
quota-free treatment for certain textile
and apparel articles imported from
designated Andean Trade Promotion
and Drug Eradication Act (ATPDEA)



Federal Register/Vol. 71, No. 186/ Tuesday, September 26, 2006/ Notices

56111

beneficiary countries. Section
204(b)(3)(B)(iii) of the amended ATPA
provides duty- and quota-free treatment
for certain apparel articles assembled in
ATPDEA beneficiary countries from
regional fabric and components. More
specifically, this provision applies to
apparel articles sewn or otherwise
assembled in one or more ATPDEA
beneficiary countries from fabrics or
from fabric components formed or from
components knit-to-shape, in one or
more ATPDEA beneficiary countries,
from yarns wholly formed in the United
States or one or more ATPDEA
beneficiary countries (including fabrics
not formed from yarns, if such fabrics
are classifiable under heading 5602 and
5603 of the Harmonized Tariff Schedule
(HTS) and are formed in one or more
ATPDEA beneficiary countries). Such
apparel articles may also contain certain
other eligible fabrics, fabric
components, or components knit-to-
shape.

For the period beginning on October
1, 2006 and extending through
December 31, 2006, preferential tariff
treatment is limited under the regional
fabric provision to imports of qualifying
apparel articles in an amount not to
exceed 5 percent of the aggregate square
meter equivalents of all apparel articles
imported into the United States in the
preceding 12-month period for which
data are available. For the purpose of
this notice, the 12-month period for
which data are available is the 12-month
period that ended July 31, 2006. In
Presidential Proclamation 7616,
(published in the Federal Register on
November 5, 2002, 67 FR 67283), the
President directed CITA to publish in
the Federal Register the aggregate
quantity of imports allowed during each
period.

For the period beginning on October
1, 2006 and extending through
December 31, 2006, the aggregate
quantity of imports eligible for
preferential treatment under the
regional fabric provision is
1,164,288,418 square meters equivalent.
Apparel articles entered in excess of this
quantity will be subject to otherwise
applicable tariffs.

This quantity is calculated using the
aggregate square meter equivalents of all
apparel articles imported into the
United States, derived from the set of
Harmonized System lines listed in the
Annex to the World Trade Organization
Agreement on Textiles and Clothing
(ATC), and the conversion factors for
units of measure into square meter

equivalents used by the United States in
implementing the ATC.

Philip J. Martello,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc.E6-15737 Filed 9-25-06; 8:45 am]
BILLING CODE 3510-DS

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Determination under the Textile and
Apparel Commercial Availability
Provision of the Dominican Republic-
Central America-United States Free
Trade Agreement (CAFTA-DR
Agreement)

September 20, 2006.

AGENCY: The Committee for the
Implementation of Textile Agreements
(CITA)

ACTION: Determination to add a product
in unrestricted quantities to Annex 3.25
of the CAFTA-DR Agreement

EFFECTIVE DATE: September 26, 2006.
SUMMARY: The Committee for the
Implementation of Textile Agreements
(CITA) has determined that certain 2-
way stretch woven fabrics, as specified
below, are not available in commercial
quantities in a timely manner in the
CAFTA-DR region. The product will be
added to the list in Annex 3.25 of the
CAFTA-DR in unrestricted quantities.

FOR FURTHER INFORMATION CONTACT:
Richard Stetson, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482 2582.

FOR FURTHER INFORMATION ON-
LINE:

http://web.ita.doc.gov/tacgi/
CaftaReqTrack.nsf. Reference number:
15.2006.08.17.Fabric.ST&RforLido

SUPPLEMENTARY INFORMATION:

Authority: Section 203(0)(4) of the
Dominican Republic-Central America-United
States Free Trade Agreement Implementation
Act (CAFTA-DR Act); the Statement of
Administrative Action (SAA), accompanying
the CAFTA-DR Act; Presidential
Proclamations 7987 (February 28, 2006) and
7996 (March 31, 2006).

BACKGROUND:

The CAFTA-DR Agreement provides a
list in Annex 3.25 for fabrics, yarns, and
fibers that the Parties to the CAFTA-DR
Agreement have determined are not
available in commercial quantities in a
timely manner in the territory of any
Party. Articles that otherwise meet the
rule of origin to qualify for preferential
treatment are not disqualified because

they contain one of the products on the
Annex 3.25 list.

The CAFTA-DR Agreement provides
that the list in Annex 3.25 may be
modified pursuant to Article 3.25(4)-(6).
The CAFTA-DR Act states that the
President will make a determination on
whether additional fabrics, yarns, and
fibers are available in commercial
quantities in a timely manner in the
territory of any Party. The CAFTA-DR
Act requires the President to establish
procedures governing the submission of
arequest and to provide an opportunity
for interested entities to submit
comments and supporting evidence
before making a determination. In
Presidential Proclamations 7987 and
7996, the President delegated to CITA
the authority under section 203(0)(4) of
CAFTA-DR Act for modifying the
Annex 3.25 list. On February 23, 2006,
CITA published interim procedures it
would follow in considering requests to
modify the Annex 3.25 list (71 FR 9315).

On August 17, 2006, the Chairman of
CITA received a request from Sandler,
Travis, & Rosenberg, P.A. on behalf of
Lido Industrias for certain 2-way stretch
woven fabrics, of the specifications
detailed below. On August 21, 2006,
CITA notified interested parties of, and
posted on its Web site, the accepted
petition and requested that interested
entities provide, by August 31, 2006, a
response advising of its objection to the
request or its ability to supply the
subject product, and rebuttals to
responses by September 7, 2006.

No interested entity filed a response
advising of its objection to the request
or its ability to supply the subject
product.

In accordance with Section 203(0)(4)
of the CAFTA-DR Act, and its
procedures, as no interested entity
submitted a response objecting to the
request or expressing an ability to
supply the subject product, CITA has
determined to add the specified fabrics
to the list in Annex 3.25.

The subject fabrics are added to the
list in Annex 3.25 of the CAFTA-DR
Agreement in unrestricted quantities. A
revised list has been published at:
http://web.ita.doc.gov/tacgi/
CaftaReqTrack.nsf/Annex3.25.

Specifications:

5515.11.00

60% to 75% Polyester
/20% to 35% vis-
cose rayon /3% to
6% spandex

51 to 70 millimeter sta-
ple (2 to 2.75
inches)

HTSUS Subheading:
Fiber Content:

Fiber Length:
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Yarn Number: Warp and filling: 50/2
to 68/2 metric
wrapped around 225
metric spandex (30/2
to 40/2 wrapped
around 40-denier
spandex)

30 to 32 warp ends x
24 to 26 filling picks
per square centi-
meter (76 to 81 warp
ends x 60 to 66 fill-
ing picks per square
inch)

Various

220 to 250 grams per
square meter (6.5 to
7.4 ounces per
square yard)

142 to 148 centimeters
(56 to 59 inches)

Dyed; of yarns of dif-
ferent colors

Thread Count:

Weave Type:
Weight:

Width:

Finish:

Philip J. Martello,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. E6-15736 Filed 9—25—-06; 8:45 am]
BILLING CODE 3510-DS

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Limitations of Duty- and Quota-Free
Imports of Apparel Articles Assembled
in Beneficiary Sub-Saharan African
Countries from Regional and Third-
Country Fabric

September 21, 2006.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Publishing the New 12-Month
Cap on Duty- and Quota-Free Benefits.

EFFECTIVE DATE: October 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Anna Flaaten, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Title I, Section 112(b)(3) of the
Trade and Development Act of 2000, as
amended by Section 3108 of the Trade Act
of 2002 and Section 7(b)(2) of the AGOA
Acceleration Act of 2004; Presidential
Proclamation 7350 of October 4, 2000 (65 FR
59321); Presidential Proclamation 7626 of
November 13, 2002 (67 FR 69459).

Title I of the Trade and Development
Act of 2000 (TDA 2000) provides for
duty- and quota-free treatment for
certain textile and apparel articles
imported from designated beneficiary
sub-Saharan African countries. Section
112(b)(3) of TDA 2000 provides duty-
and quota-free treatment for apparel
articles wholly assembled in one or

more beneficiary sub-Saharan African
countries from fabric wholly formed in
one or more beneficiary countries from
yarn originating in the U.S. or one or
more beneficiary countries. This
preferential treatment is also available
for apparel articles assembled in one or
more lesser-developed beneficiary sub-
Saharan African countries, regardless of
the country of origin of the fabric used
to make such articles. This special rule
for lesser-developed countries applied
through September 30, 2004. TDA 2000
imposed a quantitative limitation on
imports eligible for preferential
treatment under these two provisions.

The Trade Act of 2002 amended TDA
2000 to extend preferential treatment to
apparel assembled in a beneficiary sub-
Saharan African country from
components knit-to-shape in a
beneficiary country from U.S. or
beneficiary country yarns and to apparel
formed on seamless knitting machines
in a beneficiary country from U.S. or
beneficiary country yarns, subject to the
quantitative limitation. The Trade Act of
2002 also increased the quantitative
limitation but provided that this
increase would not apply to apparel
imported under the special rule for
lesser-developed countries. Section
7(b)(2)(B) of the AGOA Acceleration Act
extended the expiration of the
quantitative limitation through
September 30, 2015, and the expiration
of the limitation for the special rule for
lesser-developed countries through
September 30, 2007. It also further
amended the percentages to be used in
calculating the quantitative limitations
for each twelve-month period,
beginning on October 1, 2003. The
AGOA Acceleration Act of 2004
provides that the quantitative limitation
for the twelve-month period beginning
October 1, 2006 will be an amount not
to exceed 6.43675 percent of the
aggregate square meter equivalents of all
apparel articles imported into the
United States in the preceding 12-month
period for which data are available. See
Section 112(b)(3)(A)(ii)(I) of TDA 2000,
as amended by Section 7(b)(2)(B) of the
AGOA Acceleration Act. Of this overall
amount, apparel imported under the
special rule for lesser-developed
countries is limited to an amount not to
exceed 1.6071 percent of all apparel
articles imported into the United States
in the preceding 12-month period. See
Section 112(b)(3)(B)(ii)(II) of TDA 2000,
as amended by Section 7(b)(2)(B) of the
AGOA Acceleration Act. For the
purpose of this notice, the most recent
12-month period for which data are
available is the 12-month period ending
July 31, 2006.

Presidential Proclamation 7350
directed CITA to publish the aggregate
quantity of imports allowed during each
12-month period in the Federal
Register. Presidential Proclamation
7626, published on November 18, 2002,
modified the aggregate quantity of
imports allowed during each 12-month
period.

For the one-year period, beginning on
October 1, 2006, and extending through
September 30, 2007, the aggregate
quantity of imports eligible for
preferential treatment under these
provisions is 1,498,846,694 square
meters equivalent. Of this amount,
374,225,583 square meters equivalent is
available to apparel articles imported
under the special rule for lesser-
developed countries. Apparel articles
entered in excess of these quantities will
be subject to otherwise applicable
tariffs.

These quantities are calculated using
the aggregate square meter equivalents
of all apparel articles imported into the
United States, derived from the set of
Harmonized System lines listed in the
Annex to the World Trade Organization
Agreement on Textiles and Clothing
(ATC), and the conversion factors for
units of measure into square meter
equivalents used by the United States in
implementing the ATC.

Philip J. Martello,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. E6-15735 Filed 9—25-06; 8:45 am]
BILLING CODE 3510-DS

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Coastal Engineering Research Board
(CERB)

AGENCY: Department of the Army, DoD.
ACTION: Notice of meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92—463),
announcement is made of the following
committee meeting:

Name of Committee: Coastal Engineering
Research Board (CERB).

Date of Meeting: October 11-13, 2006.

Place: Ocean Place Resort and Spa, One
Ocean Boulevard, Long Branch, NJ
07740.

Time: 10 a.m. to 5:30 p.m. (October 11, 2006).

8 a.m. to 5:30 p.m. (October 12, 2006).
8:30 a.m. to 12 p.m. (October 13, 2006).

FOR FURTHER INFORMATION CONTACT:
Inquiries and notice of intent to attend
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the meeting may be addressed to
Colonel Richard B. Jenkins, Executive
Secretary, Commander, U.S. Army
Engineer Research and Development
Center, Waterways Experiment Station,
3909 Halls Ferry Road, Vicksburg, MS
39180-6199.

SUPPLEMENTARY INFORMATION: The Board
provides broad policy guidance and
review of plans and fund requirements
for the conduct of research and
development of research projects in
consonance with the needs of the
coastal engineering field and the
objectives of the Chief of Engineers.

Proposed Agenda: For Board
members, the morning of October 11 is
devoted to an overflight of the New
Jersey shoreline. The afternoon of
October 11 is devoted to presentations
pertaining to North Atlantic Division
Project-Specific Coastal Engineering
Challenges. They include: Coastal
Engineering Technical Challenges of the
Fire Island to Montauk Point
Reformulation Study; Renourishment
Triggers and Emergency Fill Procedures,
Technical and Policy challenges;
Monitoring Challenges; Sea Level Rise
Implications in New York Area; and
Surfer Perspective on Corps Design on
Shore Protection Projects. On Thursday
morning, October 12, presentations will
be made concerning Shore Protection
Project Performance. These
presentations include: Economic
Performance of Federal Shore Protection
Project, Martin County, FL; Shore
Protection Project Design and
Formulation Improvement; Modeling
Relevant Physics of Sedimentation in
3D (MORPHOS 3D); and
Communicating the Corps’ Role in
Coastal Zone Management. There will
also be presentations concerning Coastal
Planning Center of Expertise and
Regional Sediment Management as it
Applies to North Atlantic Division. The
Honorable Frank Pallone, Jr., is
scheduled to speak immediately after
lunch on October 12. Presentations will
also be made concerning Joint
Subcommittee on Ocean Science and
Technology and National Research
Council Shelter Coast Final Report.
Presentations concerning Coastal
Environmental Restoration Challenges
are also Scheduled for Thursday
afternoon. They include: Collaborative
Ecosystem Restoration at Jamaica Bay
Marsh Islands; Collaboration with the
Corps on Coastal Initiatives; and
Biological Opinion on the Sea Bright to
Manasquan Project, Piping Plover and
Sea Beach Amaranth. Friday morning,
October 13, is devoted to Board
Executive Session discussing ongoing
initiatives and actions.

These meetings are open to the
public; participation by the public is
scheduled for 4:30 p.m. on October 12.

The entire meeting is open to the
public, but since seating capacity of the
meeting is limited, advance notice of
attendance is required. Oral
participation by public attendees is
encouraged during the time scheduled
on the agenda; written statements may
be submitted prior to the meeting or up
to 30 days after the meeting.

Brenda S. Bowen,

Army Federal Register Liaison Officer.

[FR Doc. 06—8249 Filed 9—25-06; 8:45 am|]
BILLING CODE 3710-61-M

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Availability of Government-
Owned Inventions; Available for
Licensing

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: The inventions listed below
are assigned to the U.S. Government as
represented by the Secretary of the Navy
and are available for domestic and
foreign licensing by the Department of
the Navy.

U.S. Patent No. 6,865,455:
MAGNETIC ANOMALY GUIDANCE
SYSTEM AND METHOD.//U.S. Patent
No. 6,868,360: SMALL HEAD-
MOUNTED COMPASS SYSTEM WITH
OPTICAL DISPLAY.//U.S. Patent No.
6,868,197: CONNECTOR-LESS HIGH
SPEED UNDERWATER DATA
INTERFACE.//U.S. Patent No.
6,870,534: METHOD OF SIMULATING
EXPLOSIVE PERFORMANCE.//U.S.
Patent No. 6,879,544: MANATEE
VOCALIZATION DETECTION
METHOD AND SYSTEM.//U.S. Patent
No. 6,879,397: LIGHT SCATTERING
DETECTOR.//U.S. Patent No. 6,879,547:
COMBINED STABILIZATION
BRACKET AND MINE SYSTEM FOR
GATHERING UNDERSEA DATA.//U.S.
Patent No.6,883,390: INSTRUMENT
FOR MEASURING WATER-SPRAY
BLAST FORCE.//U.S. Patent No.
6,888,353: MAGNETIC ANOMALY
HOMING SYSTEM AND METHOD
USING MAGNETIC TOTAL FIELD
SCALARS.//U.S. Patent No. 6,893,540:
HIGH TEMPERATURE PELTIER
EFFECT WATER DISTILLER.//U.S.
Patent No. 6,907,326: AUTONOMOUS
SURF ZONE LINE CHARGE
DEPLOYMENT SYSTEM.//U.S. Patent
No. 6,927,790: DIGITAL CAMERA
SYSTEM PROVIDING FOR CONTROL
OF A CAMERA’S OPERATIONAL

PARAMETERS AND IMAGE
CAPTURE.//U.S. Patent No. 6,931,339:
COMPASS AND COMMUNICATION
SYSTEM.//U.S. Patent No. 6,934,633:
HELMET-MOUNTED PARACHUTIST
NAVIGATION SYSTEM.//U.S. Patent
No. 6,944,816: AUTOMATED SYSTEM
FOR PERFORMING KEPNER TREGOE
ANALYSIS FOR SPREAD SHEET
OUTPUT.//U.S. Patent No. 6,945,187:
INSTRIDE INFLATABLE
AUTONOMOUS FUEL DEPOT.//U.S.
Patent No. 6,957,132: METHOD OF
GUIDING A VEHICLE TO A
POSITION.//U.S. Patent No. 6,957,651:
SYSTEM FOR SIMULATING
METABOLIC CONSUMPTION OF
OXYGEN.//U.S. Patent No. 6,963,263:
NON-CONTACT ELECTRICAL ENERGY
TRANSFER SYSTEM.//U.S. Patent No.
6,970,578: METHOD OF GENERATING
IMAGES TO AID IN THE DETECTION
OF MANMADE OBJECTS IN
CLUTTERED UNDERWATER
ENVIRONMENTS.//U.S. Patent No.
6,982,790: COHERENT IMAGING IN
TURBID MEDIA.//U.S. Patent No.
6,990,239: FEATURE-BASED
DETECTION AND CONTEXT
DISCRIMINATE CLASSIFICATION FOR
KNOWN IMAGE STRUCTURES.//U.S.
Patent No. 6,994,048: FLOATING LOW
DENSITY CONCRETE BARRIER.//U.S.
Patent No. 6,997,218: INFLATABLE
BODY ARMOR SYSTEM.//U.S. Patent
No. 6,999,624: CONTEXT
DISCRIMINATE CLASSIFICATION FOR
DIGITAL IMAGES.//U.S. Patent No.
6,999,625: FEATURE-BASED
DETECTION AND CONTEXT
DISCRIMINATE CLASSIFICATION FOR
DIGITAL IMAGES.//U.S. Patent No.
7,002,681: SPECTROSCOPY SYSTEM
FOR THE DETECTION OF
CHEMICALS.//U.S. Patent No.
7,004,039: AMBIENT PRESSURE
COMPENSATED TACTILE SENSOR.//
U.S. Patent No. 7,010,401: SYSTEM
FOR GUIDING A VEHICLE TO A
POSITION.//U.S. Patent No. 7,007,569:
TELESCOPING AND LOCKING LEVER
ARM.//U.S. Patent No. 7,025,931:
METHOD AND SYSTEM FOR
REDUCING OXYGEN IN A CLOSED
ENVIRONMENT.//U.S. Patent No.
7,036,894: TANDEM DRIVE FOR
TRACKED VEHICLES.//U.S. Patent No.
7,038,458: MAGNETIC ANOMALY
HOMING SYSTEM AND METHOD
USING ROTATIONALLY INVARIANT
SCALAR CONTRACTIONS OF
MAGNETIC GRADIENT TENSORS.//
U.S. Patent No. 7,038,639: DISPLAY
SYSTEM FOR FULL FACE MASKS.//
U.S. Patent No. 7,039,367
COMMUNICATIONS USING
UNMANNED SURFACE VEHICLES
AND UNMANNED MICRO-AERIAL
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VEHICLES.//U.S. Patent No. 7,039,506:
LIGHT SYSTEM FOR DEFINING LINE
OF APPROACH.//U.S. Patent No.
7,068,819: SYSTEM FOR STORING
GEOSPECIFIC DATA.//

ADDRESSES: Requests for copies of the
patents cited should be directed to
Office of Counsel, Naval Surface
Warfare Center Panama City, 110
Vernon Ave., Panama City, FL 32407-
7001.

FOR FURTHER INFORMATION CONTACT: Mr.
James Shepherd, Patent Counsel, Naval
Surface Warfare Center Panama City,
110 Vernon Ave., Panama City, FL
32407-7001, telephone 850-234—4646.
(Authority: 35 U.S.C. 207, 37 CFR Part 404)

Dated: September 18, 2006.
M. A. Harvison,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. E6-15702 Filed 9-25-06; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Intent To Grant Exclusive
Patent License; NaturalNano, Inc.

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: The Department of the Navy
hereby gives notice of its intent to grant
to NaturalNano, Inc., a revocable,
nonassignable, exclusive license to
practice in the fields of use in
Electromagnetic Shielding; Strength
Enhancement; Cosmetics; Odor
Masking; Eluting Implantable Medical
Devices; Visibility Enhanced
Implantable Medical Devices; Eluting
Bandages; Local Drug Delivery;
Agricultural; Vertebrate Aversion;
Veterinary; Ink and Paper; Electronics;
Fabrics and Textiles; all other fields of
use specifically excluding: Halloysite in
Building Materials and Petroleum; and
Paint in the United States and certain
foreign countries, the Government-
owned inventions described in U.S.
Patent No. 4,877,501: Process for
Fabrication of Lipid Microstructures,
Navy Case No. 70,173.//U.S. Patent No.
4,911,981: Metal Clad Lipid
Microstructures, Navy Case No.
70,238.//U.S. Patent No. 5,049,382:
Coating and Composition Containing
Lipid Microstructure Toxin Dispensers,
Navy Case No. 71,593.//U.S. Patent No.
5,492,696: Controlled Release
Microstructures, Navy Case No.
76,896.//U.S. Patent No. 5,651,976:
Controlled Release of Active Agents

Using Inorganic Tubules, Navy Case No.
76,652.//U.S. Patent No. 5,705,191:
Sustained Delivery of Active
Compounds from Tubules With Rational
Control, Navy Case No. 77,037.//U.S.
Patent No. 6,013,206: Process for the
Formation of High Aspect Ratio Lipid
Microtubules, Navy Case No. 79,038.//
U.S. Patent No. 6,280,759: Method of
Controlled Release and Controlled
Release Microstructures, Navy Case No.
78,215.//U.S. Patent Application Serial
No. 10/353,952: Microwave-Attenuating
Composite Materials, Methods for
Preparing the Same, Intermediates for
Preparing the Same, Devices Containing
the Same, Methods of Preparing Such a
Device, and Methods of Attenuating
Microwaves, Navy Case No. 83,273.//
U.S. Patent Application Serial No. 10/
863,848: Waterborne Coating Containing
Microcylindrical Conductors and Non-
Conductive Space Filling Latex
Polymers, Navy Case No. 84,828 and
any continuations, divisionals or re-
issues thereof.

DATES: Anyone wishing to object to the
grant of this license must file written
objections along with supporting
evidence, if any, not later than October
11, 2006.

ADDRESSES: Written objections are to be
filed with the Naval Research
Laboratory, Code 1004, 4555 Overlook
Avenue, SW., Washington, DC 20375—
5320.

FOR FURTHER INFORMATION CONTACT:
Head, Technology Transfer Office, NRL
Code 1004, 4555 Overlook Avenue, SW.,
Washington, DC 20375-5320, telephone
202-767-7230. Due to U.S. Postal
delays, please fax 202—-404-7920, e-
mail: techtran@utopia.nrl.navy.mil or
use courier delivery to expedite
response.

(Authority: 35 U.S.C. 207, 37 CFR Part 404.)

Dated: September 19, 2006.
M. A. Harvison,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. E6-15705 Filed 9-25-06; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
November 27, 2006.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.
The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: September 20, 2006.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Institute of Education Sciences

Type of Review: New.

Title: Educational Support Needs
Assessment.

Frequency: On Occasion.

Affected Public: Not-for-profit
institutions; State, local, or tribal gov't,
SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 350.
Burden Hours: 88.
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Abstract: This data collection will
assess the support needs of Curriculum
Coordinators and Principals in each of
seven States: Colorado, Kansas,
Missouri, Nebraska, North Dakota,
South Dakota and Wyoming. The survey
will focus on their needs for support in
the various areas: Obtaining,
understanding and utilizing educational
research, in-service needs, developing
leadership and management capabilities
in the staff, improvement plans and
interventions. It will also determine the
perceptions of the importance for
MCcREL to fund such initiatives in
support of these areas.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 3190. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center, 9th Floor, Washington,
DC 20202-4700. Requests may also be
electronically mailed to
ICDocketMgr@ed.gov or faxed to 202—
245-6623. Please specify the complete
title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E6-15710 Filed 9-25-06; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The IC Clearance Official,
Regulatory Information Management
Services, Office of Management invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before October
26, 2006.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Rachel Potter, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10222, New

Executive Office Building, Washington,
DC 20503 or faxed to (202) 395-6974.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The IC Clearance
Official, Regulatory Information
Management Services, Office of
Management, publishes that notice
containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment.

Dated: September 20, 2006.
Angela C. Arrington,

IC Clearance Official, Regulatory Information
Management Services, Office of Management.

Federal Student Aid

Type of Review: Revision.

Title: Student Aid on the Web.

Frequency: On occasion; monthly;
annually.

Affected Public: Individuals or
household; Federal Government; State,
local, or tribal gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 4,013,550.
Burden Hours: 1,560,825.

Abstract: Federal Student Aid of the
U.S. Department of Education seeks
renewal of the registration system
within the Student Aid on the Web
(previously the “Students Portal”), an
Internet Portal Web site (hereafter ‘‘the
Web site”’). The Web site makes the
college application process more
efficient, faster, and accurate by making
it an automated, electronic process that
targets financial aid and college
applications. The Web site uses some
personal contact information criteria to
automatically fill out the forms and
surveys initiated by the user. The Web
site also provides a database of

demographic information that helps
Federal Student Aid target the
distribution of financial aid materials to
specific groups of students and/or
parents. For example, studies have
shown that providing student financial
assistance information to middle school
(or elementary school) students and/or
their parents dramatically increases the
likelihood that those students will
attend college. The demographic
information from the Web site helps us
to identify potential customers in the
middle school age range and is
information that was previously
unavailable to us. Only content has been
updated on the Web site since its first
approval.

Requests for copies of the information
collection submission for OMB review
may be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 3153. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to U.S. Department
of Education, 400 Maryland Avenue,
SW., Potomac Center, 9th Floor,
Washington, DC 20202-4700. Requests
may also be electronically mailed to
ICDocketMgr@ed.gov or faxed to 202—
245-6623. Please specify the complete
title of the information collection when
making your request.

Comments regarding burden and/or
the collection activity requirements
should be electronically mailed to
ICDocketMgr@ed.gov. Individuals who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

[FR Doc. E6-15711 Filed 9-25-06; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Postsecondary Education;
Overview Information; Fulbright-Hays
Faculty Research Abroad (FRA)
Program Notice Inviting Applications
for New Awards for Fiscal Year (FY)
2007

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.019A.

Dates: Applications Available:
October 10, 2006.

Deadline for Transmittal of
Applications: November 15, 2006.

Eligible Applicants: Institutions of
higher education (IHE). As part of the
application process, faculty submit
individual applications to the IHE. The
IHE then officially submits all eligible



56116

Federal Register/Vol. 71, No. 186/ Tuesday, September 26, 2006/ Notices

individual faculty applications with its
grant application to the Department.

Estimated Available Funds: The
Administration has requested
$1,395,000 for new awards in this
program for FY 2007. The actual level
of funding, if any, depends on final
congressional action. However, we are
inviting applications to allow enough
time to complete the grant process if
Congress appropriates funds for this
program.

Estimated Range of Fellowship
Awards: $20,000-$100,000.

Estimated Average Size of Fellowship
Awards: $60,000.

Estimated Number of Fellowship
Awards: 25.

Note: The Department is not bound by any
estimates in this notice.

Project Period: The institutional
project period is 18 months beginning
June 1, 2007. Faculty may request
funding for 3—12 months.

Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The Fulbright-
Hays Faculty Research Abroad
Fellowship Program offers opportunities
to faculty of IHEs to engage in research
abroad in modern foreign languages and
area studies.

Priorities: In accordance with 34 CFR
75.105(b)(2)(ii), this priority is from the
regulations for this program (34 CFR
663.21(d)).

Absolute Priority: For FY 2007 this
priority is an absolute priority. Under 34
CFR 75.105(c)(3) we consider only
applications that meet this priority.

This priority is: A research project
that focuses on one or more of the
following areas: Africa, East Asia,
Southeast Asia and the Pacific Islands,
South Asia, the Near East, East Central
Europe and Eurasia, and the Western
Hemisphere (excluding the United
States and its territories). Please note
that applications that propose projects
focused on Western Europe are not
eligible.

Within this absolute priority, we are
particularly interested in applications
that address the following competitive
priority.

Competitive Preference Priority:
Within the absolute priority, we give
competitive preference to applications
that address the following priority.
Under 34 CFR 75.105 (c)(2)(i) and
663.21(d)(2) we award an additional five
(5) points to an application, that meets
this priority.

This priority is: Research projects that
focus on one or more of the areas where
one or more of the following critical
languages are spoken: Arabic, Chinese,

Japanese, Korean, Russian, as well as
the Indic, Iranian, and Turkic language
families.

Program Authority: 22 U.S.C. 2452(b)(6).

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 81, 82, 84, 85,
86, 97, 98, and 99. (b) The regulations
for this program in 34 CFR part 663.

Note: The regulations in 34 CFR part 86
apply to IHEs only.

II. Award Information

Type of Award: Discretionary grants
redistributed as fellowships to
individual beneficiaries.

Estimated Available Funds: The
Administration has requested
$1,395,000 for this program for FY 2007.
The actual level of funding, if any,
depends on final congressional action.
However, we are inviting applications to
allow enough time to complete the grant
process if Congress appropriates funds
for this program.

Estimated Range of Fellowship
Awards: $20,000—$100,000.

Estimated Average Size of Fellowship
Awards: $60,000.

Estimated Number of Fellowship
Awards: 25.

Note: The Department is not bound by any
estimates in this notice.

Project Period: The institutional
project period is 18 months beginning
June 1, 2007. Faculty may request
funding for 3—12 months.

III. Eligibility Information

1. Eligible Applicants: IHEs. As part of
the application process, faculty submit
individual applications to the ITHE. The
IHE then officially submits all eligible
individual faculty applications with its
grant application to the Department.

2. Cost Sharing or Matching: This
program does not require cost sharing or
matching.

IV. Application and Submission
Information

1. Address to Request Application
Package: Both THEs and faculty
applicants may obtain an application
package via the Internet by downloading
the package from the program Web site:
http://www.ed.gov/programs/iegpsfra/
applicant.html.

IHEs and faculty applicants may also
obtain a copy of the application package
by contacting Amy Wilson,
International Education Programs
Service, U.S. Department of Education,
1990 K Street, NW., Suite 6000,
Washington, DC 20006—8521.
Telephone: (202) 502—-7689 or by e-mail:
amy.wilson@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at
1-800-877-8339.

Individuals with disabilities may
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the program
contact person listed in this section.

2. Content and Form of Application
Submission: Requirements concerning
the content of an application, together
with the forms to be submitted, are in
the application package for this
program.

Page Limit: The application narrative
is where the faculty applicant addresses
the selection criteria that reviewers use
to evaluate the application. The faculty
applicant must limit the narrative to the
equivalent of 10 pages and the
bibliography to the equivalent of two (2)
pages, using the following standards:

e A “page” is 8.5” x 11”, on one side
only, with 1” margins at the top, bottom,
and both sides.

¢ Double space (no more than three
lines per vertical inch) all text in the
application narrative. However, faculty
applicants may single space all text in
charts, tables, figures, graphs, titles,
headings, footnotes, endnotes,
quotations, bibliography, and captions.

¢ Use a font that is either 12-point or
larger or no smaller than 10 pitch
(characters per inch).

e Use a 10-point font in charts, tables,
figures, graphs, footnotes, and endnotes.
However, these items are considered
part of the narrative and counted within
the 10-page limit.

e Use one of the following fonts:
Times New Roman, Courier, Courier
New or Arial. Applications submitted in
any other font (including Times Roman,
Arial Narrow) will not be accepted.

The page limits only apply to the
application narrative and bibliography.
However, faculty applicants must
include their complete responses to the
selection criteria in the application
narrative.

We will reject a faculty applicant’s
application if—

e A faculty applicant applies these
standards and exceeds the page limits;
or

e A faculty applicant applies other
standards and exceeds the equivalent of
the page limits.

3. Submission Dates and Times:
Applications Available: October 10,
2006.

Deadline for Transmittal of
Applications: November 15, 2006.

Applications for grants under this
program must be submitted
electronically using the Electronic Grant
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Application System (e-Application)
available through the Department’s
e-Grants system. Please note that the
application availability date for this
competition is October 10. The
application will not be available on the
e-Application system until October 10.
For information (including dates and
times) about how to submit an IHE’s
application electronically or by mail or
hand delivery if an IHE qualifies for an
exception to the electronic submission
requirement, please refer to Section

IV. 6. Other Submission Requirements
in this notice.

We do not consider an application
that does not comply with the deadline
requirements.

4. Intergovernmental Review: This
program is not subject to Executive
Order 12372 and the regulations in 34
CFR part 79.

5. Funding Restrictions: We reference
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Other Submission Requirements:
Applications for grants under this
program must be submitted
electronically, unless an THE qualifies
for an exception to this requirement in
accordance with the instructions in this
section.

a. Electronic Submission of
Applications.

Applications for grants under the
Fulbright-Hays Faculty Research Abroad
Program—CFDA Number 84.019A must
be submitted electronically using
e-Application available through the
Department’s e-Grants system,
accessible through the e-Grants portal
page at: http://e-grants.ed.gov.

We will reject an application if an THE
submits it in paper format unless, as
described elsewhere in this section, the
IHE qualifies for one of the exceptions
to the electronic submission
requirement and submits, no later than
two weeks before the application
deadline date, a written statement to the
Department that the IHE qualifies for
one of these exceptions. Further
information regarding calculation of the
date that is two weeks before the
application deadline date is provided
later in this section under Exception to
Electronic Submission Requirement.

While completing the electronic
application, both the IHE and the
faculty applicant will be entering data
online that will be saved into a
database. Neither the IHE nor the faculty
applicant may e-mail an electronic copy
of a grant application to us.

Please note the following:

e The process for submitting
applications electronically under the
Fulbright-Hays Faculty Research Abroad

Fellowship Program has several parts.
The following is a brief summary of the
process; however, all applicants should
review and follow the detailed
description of the application process
that is contained in the application
package. In summary, the major parts
are as follows: (1) IHEs must e-mail the
following information to
amy.wilson@ed.gov: name of university,
full name and e-mail address of
potential project director. We
recommend that applicant IHEs submit
this information as soon as possible to
ensure that applicant IHEs obtain access
to the e-Application system well before
the application deadline date. We
suggest that applicant IHEs send this
information no later than October 31,
2006, in order to facilitate timely
submission of their applications; (2)
Faculty must complete their individual
applications and submit them to their
IHE’s project director using
e-Application; (3) Persons providing
references for individual faculty must
complete and submit reference forms for
the faculty and submit them to the IHE’s
project director using e-Application;
and (4) The IHE’s project director must
officially submit the IHE’s application,
which must include all eligible
individual faculty applications,
reference forms, and other required
forms, using e-Application. Unless an
IHE applicant qualifies for an exception
to the electronic submission
requirement in accordance with the
procedures in this section, all portions
of the application must be submitted
electronically.

e The IHE must complete the
electronic submission of the grant
application by 4:30 p.m., Washington,
DC time, on the application deadline
date. The e-Application system will not
accept an application for this program
after 4:30 p.m., Washington, DC time, on
the application deadline date.
Therefore, we strongly recommend that
both the IHE and the faculty applicant
not wait until the application deadline
date to begin the application process.

e The regular hours of operation of
the e-Grants Web site are 6 a.m. Monday
until 7 p.m. Wednesday; and 6 a.m.
Thursday until midnight Saturday,
Washington, DC time. Please note that
the system is unavailable on Sundays,
and between 7 p.m. on Wednesdays and
6 a.m. on Thursdays, Washington, DC
time, for maintenance. Any
modifications to these hours are posted
on the e-Grants Web site.

e Faculty applicants will not receive
additional point value because he/she
submits his/her application in
electronic format, nor will we penalize
the IHE or faculty applicant if it

qualifies for an exception to the
electronic submission requirement, as
described elsewhere in this section, and
submits an application in paper format.

¢ THEs must submit all gocuments
electronically, including the
Application for Federal Assistance (SF
424), and all necessary assurances and
certifications. Both IHEs and faculty
applicants must attach any narrative
sections of the application as files in a
.DOC (document), .RTF (rich text), or
.PDF (portable document) format. If an
IHE or a faculty applicant uploads a file
type other than the three file types
specified above or submit a password
protected file, we will not review that
material.

e Both the THE’s and the faculty
applicant’s electronic application must
comply with any page limit
requirements described in this notice.

e Prior to submitting your electronic
application, you may wish to print a
copy of it for your records.

o After the individual faculty
applicant electronically submits his/her
application to his/her IHE, the faculty
member will receive an automatic
acknowledgment. In addition, the
applicant IHE’s Project Director will
receive a copy of this acknowledgment
by e-mail. After a person submits a
reference electronically, he/she will
receive an online confirmation. After
the applicant IHE submits its
application, including all eligible
individual faculty applications, to the
Department, the applicant ITHE will
receive an automatic acknowledgment,
which will include a PR/Award number
(an identifying number unique to the
IHE’s application).

e Within three working days after
submitting the IHE’s electronic
application, the IHE must fax a signed
copy of the SF 424 to the Application
Control Center after following these
steps:

(1) Print SF 424 from e-Application.

(2) The applicant IHE’s Authorizing
Representative must sign this form.

(3) Place the PR/Award number in the
upper right hand corner of the hard-
copy signature page of the SF 424.

(4) Fax the signed SF 424 to the
Application Control Center at (202)
245-6272.

e We may request that you provide us
original signatures on other forms at a
later date.

Application Deadline Date Extension
in Case of e-Application System
Unavailability: If an THE is prevented
from electronically submitting the
application on the application deadline
date because the e-Application system is
unavailable, we will grant the IHE an
extension of one business day in order
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to transmit the application
electronically, by mail, or by hand
delivery. We will grant this extension
if—

(1) The IHE is a registered user of e-
Application and the IHE has initiated an
electronic application for this
competition; and

(2) (a) The e-Application system is
unavailable for 60 minutes or more
between the hours of 8:30 a.m. and 3:30
p.m., Washington, DC time, on the
application deadline date; or

(b) The e-Application system is
unavailable for any period of time
between 3:30 p.m. and 4:30 p.m.,
Washington, DC time, on the
application deadline date.

We must acknowledge and confirm
these periods of unavailability before
granting the IHE an extension. To
request this extension or to confirm our
acknowledgement of any system
unavailability, an IHE may contact
either (1) the person listed elsewhere in
this notice under FOR FURTHER
INFORMATION CONTACT (see VII. Agency
Contact) or (2) the e-Grants help desk at
1-888-336—8930. If the system is down
and therefore the application deadline is
extended, an e-mail will be sent to all
registered users who have initiated an e-
Application. Extensions referred to in
this section apply only to the
unavailability of the Department’s
e-Application system.

Exception to Electronic Submission
Requirement: An THE may qualify for an
exception to the electronic submission
requirement, and may submit its
application in paper format, if the IHE
is unable to submit an application
through the e-Application system
because—

e The IHE or a faculty applicant does
not have access to the Internet; or

e The IHE or a faculty applicant does
not have the capacity to upload large
documents to the Department’s
e-Application system; and

¢ No later than two weeks before the
application deadline date (14 calendar
days or, if the fourteenth calendar day
before the application deadline date
falls on a Federal holiday, the next
business day following the Federal
holiday), the IHE mails or faxes a
written statement to the Department,
explaining which of the two grounds for
an exception prevent the IHE from using
the Internet to submit its application. If
an IHE mails a written statement to the
Department, it must be postmarked no
later than two weeks before the
application deadline date. If an IHE
faxes its written statement to the
Department, we must receive the faxed
statement no later than two weeks
before the application deadline date.

Address and mail or fax this
statement to: Amy Wilson, U.S.
Department of Education, 1990 K Street,
NW., Suite 6000, Washington, DC
20006-8521. Fax: (202) 502—7860.

The IHE’s paper application must be
submitted in accordance with the mail
or hand delivery instructions described
in this notice.

b. Submission of Paper Applications
by Mail.

If an THE qualifies for an exception to
the electronic submission requirement,
the IHE may mail (through the U.S.
Postal Service or a commercial carrier)
its application to the Department. The
IHE must mail the original and two
copies of the application, on or before
the application deadline date, to the
Department at the applicable following
address:

By mail through the U.S. Postal
Service: U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.019A), 400 Maryland
Avenue, SW., Washington, DC 20202—
4260, or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center—Stop 4260,
Attention: (CFDA Number 84.019A),
7100 Old Landover Road, Landover, MD
20785-1506.

Regardless of which address the IHE
uses, the IHE must show proof of
mailing consisting of one of the
following:

(1) A legibly dated U.S. Postal Service
postmark,

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service,

(3) A dated shipping label, invoice, or
receipt from a commercial carrier, or

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If the THE mails its application
through the U.S. Postal Service, we do
not accept either of the following as
proof of mailing:

(1) A private metered postmark, or

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If the IHE’s application is postmarked
after the application deadline date, we
will not consider its application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, the THE should check
with its local post office.

c. Submission of Paper Applications
by Hand Delivery.

If an IHE qualifies for an exception to
the electronic submission requirement,
the THE (or a courier service) may
deliver its paper application to the
Department by hand. The IHE must

deliver the original and two copies of
the application, by hand, on or before
the application deadline date, to the
Department at the following address:
U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.019A), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202—-4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays, and
Federal holidays.

Note for Mail or Hand Delivery of Paper
Applications: If an IHE mails or hand
delivers its application to the Department:

(1) The THE must indicate on the envelope
and—if not provided by the Department—in
Item 11 of the SF 424 the CFDA number—
and suffix letter, if any—of the competition
under which the IHE is submitting its
application.

(2) The Application Control Center will
mail a grant application receipt
acknowledgment to the IHE. If the IHE does
not receive the grant application receipt
acknowledgment within 15 business days
from the application deadline date, the IHE
should call the U.S. Department of Education
Application Control Center at (202) 245—
6288.

V. Application Review Information

Faculty applications are divided into
seven categories based on the world area
focus of their research projects, as
described in the absolute priority listed
in this notice. Language and area studies
experts in seven discrete world area-
based panels will review the faculty
applications. Each panel reviews, scores
and ranks its applications separately
from the applications assigned to the
other world area panels. However, all
fellowship applications will be ranked
from the highest to lowest score for
funding purposes.

Selection Criteria: The following
selection criteria for this competition
are from 34 CFR 663.21: The maximum
score for all of the criteria is 100 points.
The maximum score for each criterion is
indicated in parentheses.

Quality of proposed project (60
points): In determining the quality of
the research project proposed by the
applicant, the Secretary considers (1)
The statement of the major hypotheses
to be tested or questions to be examined,
and the description and justification of
the research methods to be used (10
points); (2) The relationship of the
research to the literature on the topic
and to major theoretical issues in the
field, and the project’s importance in
terms of the concerns of the discipline
(10 points); (3) The preliminary research
already completed or plans for research
prior to going overseas, and the kinds,
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quality and availability of data for the
research in the host country or countries
(10 points); (4) The justification for
overseas field research and preparations
to establish appropriate and sufficient
research contacts and affiliations abroad
(10 points); (5) The applicant’s plans to
share the results of the research in
progress with scholars and officials of
the host country or countries and the
American scholarly community (10
points); and (6) The objectives of the
project regarding the sponsoring
institution’s plans for developing or
strengthening, or both, curricula in
modern foreign languages and area
studies (10 points).

Qualifications of the applicant (40
points): In determining the
qualifications of the applicant, the
Secretary considers (1) The overall
strength of the applicant’s academic
record (teaching, research,
contributions, professional association
activities) (10 points); (2) The
applicant’s excellence as a teacher or
researcher, or both, in his or her area or
areas of specialization (10 points); (3)
The applicant’s proficiency in one or
more of the languages (other than
English and the applicant’s native
language) of the country or countries of
research, and the specific measures to
be taken to overcome any anticipated
language barriers (15 points); and (4)
The applicant’s ability to conduct
research in a foreign cultural context, as
evidenced by the applicant’s previous
overseas experience, or documentation
provided by the sponsoring institution,
or both (5 points).

VI. Award Administration Information

1. Award Notices: If a faculty
application is successful, we notify the
IHE’s U.S. Representative and U.S.
Senators and send the IHE a Grant
Award Notification (GAN). We may also
notify the THE informally.

If a faculty application is not
evaluated or not selected for funding,
we notify the IHE.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates its approved
application as part of its binding
commitments under the grant.

3. Reporting: At the end of the project
period, the IHE must submit a final

performance report, including the final
reports of all of the IHE’s fellows, and
financial information, as directed by the
Secretary. The IHE and fellows are
required to use the electronic reporting
system Evaluation of Exchange,
Language, International and Area
Studies (EELIAS) to complete the final
report.

4. Performance Measures: Under the
Government Performance and Results
Act (GPRA), the following measures will
be used by the Department in assessing
the performance of the Fulbright-Hays
Faculty Research Abroad Program:

(1) The average language competency
score of Fulbright-Hays Training
Grants—Faculty Research Abroad
fellows at the end of the research period
(post-test) minus the average
competency score at the beginning of
the research period (pre-test). All
grantees will be expected to provide
documentation of the improved
language proficiency of the fellows
through the EELIAS system. Reporting
screens for institutions and fellows may
be viewed at: http://www.eelias.org/
eelias/pdfs/FRA/
fraDirectorCombined.pdf, http://
www.eelias.org/eelias/pdfs/FRA/
fraFellowCombined.pdf.

(2) The percent of projects judged to
be successful by the program officer,
based on a review of information
provided in the final performance
reports. The information provided by
grantees in their performance reports
submitted via EELIAS will be the source
of data for this measure.

VII. Agency Contact

For Further Information Contact: Amy
Wilson, International Education
Programs Service, U.S. Department of
Education, 1990 K Street, NW., Suite
6000, Washington, DC 20006—8521.
Telephone: (202) 502-7689 or via the
Internet: amy.wilson@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the program contact person
listed in this section.

VIII. Other Information

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: September 20, 2006.
James F. Manning,

Acting Assistant Secretary for Postsecondary
Education.

[FR Doc. E6-15757 Filed 9-25-06; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Postsecondary Education;
Overview Information; Fulbright-Hays
Doctoral Dissertation Research Abroad
(DDRA) Program Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2007

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.022A.

DATES: Applications Available: October
10, 2006.

Deadline for Transmittal of
Applications: November 15, 2006.

Eligible Applicants: Institutions of
higher education (IHE). As part of the
application process, students submit
individual applications to the IHE. The
THE then officially submits all eligible
individual student applications with its
grant application to the Department.

Estimated Available Funds: The
Administration has requested
$4,400,000 for new awards for this
program for FY 2007. The actual level
of funding, if any, depends on final
congressional action. However, we are
inviting applications to allow enough
time to complete the grant process if
Congress appropriates funds for this
program.

Estimated Range of Fellowship
Awards: $15,000-$60,000.

Estimated Average Size of Fellowship
Awards: $29,330.

Estimated Number of Fellowship
Awards: 150.

Note: The Department is not bound by any
estimates in this notice.

Project Period: The institutional
project period is 18 months beginning
July 1, 2007. Students may request
funding for 6—12 months.
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Full Text of Announcement
I. Funding Opportunity Description

Purpose of Program: The Fulbright-
Hays Doctoral Dissertation Research
Abroad Fellowship Program provides
opportunities to graduate students to
engage in full-time dissertation research
abroad in modern foreign languages and
area studies.

Priorities: In accordance with 34 CFR
75.105(b)(2)(ii), this priority is from the
regulations for this program (34 CFR
662.21(d)).

Absolute Priority: For FY 2007 this
priority is an absolute priority. Under 34
CFR 75.105(c)(3) we consider only
applications that meet this priority.

This priority is:

A research project that focuses on one
or more of the following areas: Africa,
East Asia, Southeast Asia and the
Pacific Islands, South Asia, the Near
East, East Central Europe and Eurasia,
and the Western Hemisphere (excluding
the United States and its territories).
Please note that applications that
propose projects focused on Western
Europe are not eligible.

Competitive Preference Priority:
Within this absolute priority, we give
competitive preference to applications
that address the following priority.

Under 34 CFR 75.105 (c)(2)(i) and 34
CFR 662.21(d) we award an additional
five (5) points to an application that
meets this priority.

This priority is:

A research project that focuses on one
or more of the areas where the following
critical languages are spoken: Arabic,
Chinese, Japanese, Korean, Russian, as
well as Indic, Iranian, and Turkic
language families.

Program Authority: 22 U.S.C. 2452(b)(6).

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 81, 82, 84, 85,
86, 97, 98, and 99. (b) The regulations
for this program in 34 CFR part 662.

Note: The regulations in 34 CFR part 86
apply to IHEs only.

II. Award Information

Type of Award: Discretionary grants
redistributed as fellowships to
individual beneficiaries. As part of its
FY 2007 budget request, the
Administration proposed to continue to
allow funds to be used to support the
applications of individuals who plan to
utilize their language skills in world
areas vital to the United States national
security in the fields of government,
international development, and the
professions. Therefore, students

planning to apply their language skills
in such fields are eligible to apply for
this program, in addition to those
planning teaching careers. However,
authority to use funds in this manner
depends on final Congressional action.
Applicants will be given an opportunity
to amend their applications if such
authority is not provided.

Estimated Available Funds: The
Administration has requested
$4,400,000 for this program for FY 2007.
The actual level of funding, if any,
depends on final congressional action.
However, we are inviting applications to
allow enough time to complete the grant
process if Congress appropriates funds
for this program.

Estimated Range of Fellowship
Awards: $15,000—-$60,000.

Estimated Average Size of Fellowship
Awards: $29,330.

Estimated Number of Fellowship
Awards: 150.

Note: The Department is not bound by any
estimates in this notice.

Project Period: The institutional
project period is 18 months beginning
July 1, 2007. Students may request
funding for 6-12 months.

III. Eligibility Information

1. Eligible Applicants: IHEs. As part of
the application process, students submit
individual applications to the THE. The
IHE then officially submits all eligible
individual student applications with its
grant application to the Department.

2. Cost Sharing or Matching: This
program does not require cost sharing or
matching.

IV. Application and Submission
Information

1. Address to Request Application
Package: Both THEs and student
applicants may obtain an application
package via the Internet by downloading
the package from the program Web site:
http://www.ed.gov/programs/
iegpsddrap/index.html.

IHEs and student applicants may also
obtain a copy of the application package
by contacting Carla White, International
Education Programs Service, U.S.
Department of Education, 1990 K Street,
NW., Suite 6000, Washington, DC
20006—8521. Telephone: (202) 502—7700
or by e-mail: ddra@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain a copy of the application package
in an alternat