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Presidential Documents

Title 3—

The President

Proclamation 7978 of February 1, 2006

American Heart Month, 2006

By the President of the United States of America

A Proclamation

More than 70 million Americans live with some form of heart disease,
and this disease remains the leading cause of death in the United States.
During American Heart Month, we reinforce our commitment to fighting
heart disease by promoting awareness about its risks, its causes, and the
ways to reduce the chance of developing this deadly illness.

Many of the factors that lead to heart disease, such as high blood pressure,
high blood cholesterol, and obesity, can be controlled with commonsense
steps and healthy lifestyles. Through the HealthierUS Initiative, my Adminis-
tration encourages Americans to work toward four simple goals that can
lead to a healthy heart: exercise daily; develop good eating habits; avoid
tobacco, drugs, and excessive alcohol; and take advantage of preventive
screenings to detect problems early.

First Lady Laura Bush helps lead “The Heart Truth” campaign through
her Women’s Health and Wellness Initiative. The campaign was launched
by business, non-profit, and government organizations, including the National
Heart, Lung, and Blood Institute, to educate women about the risks of
heart disease and to encourage them to make their cardiovascular health
a priority. Along with the American Heart Association’s “Go Red for Women”
campaign, these initiatives use the red dress as a symbol to remind women
to make healthy choices and talk with their doctors about heart disease.

As a result of the Medicare Modernization Act, our seniors have more
choices to prevent, diagnose, and treat potential problems before they become
worse. Medicare now covers preventive screenings, a “Welcome to Medicare”
physical for new beneficiaries, and innovative programs to help seniors
fight chronic threats. I urge all Medicare beneficiaries to take advantage
of these measures as part of a healthy lifestyle.

All Americans can improve their heart health and live longer, better lives
by taking an active role in their health care decisions and consulting their
physician for the latest information. As we observe American Heart Month,
we recognize those battling heart disease; we express gratitude to the family
members and friends who are a source of love and encouragement; and
we commend the medical professionals and researchers who provide assist-
ance and work to find cures and improve treatments.

In acknowledgement of the importance of the ongoing fight against cardio-
vascular disease, the Congress, by Joint Resolution approved December 30,
1963, as amended (77 Stat. 843; 36 U.S.C. 101), has requested that the
President issue an annual proclamation designating February as ‘“American
Heart Month.”

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, do hereby proclaim February 2006 as American Heart Month,
and I invite all Americans to participate in National Wear Red Day on
February 3, 2006. I also invite the Governors of the States, the Commonwealth
of Puerto Rico, officials of other areas subject to the jurisdiction of the
United States, and the American people to join me in recognizing and
reaffirming our commitment to combating heart disease.
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IN WITNESS WHEREOF, I have hereunto set my hand this first day of
February, in the year of our Lord two thousand six, and of the Independence
of the United States of America the two hundred and thirtieth.

~ /

[FR Doc. 06-1098
Filed 2—-3-06; 8:45 am]
Billing code 3195-01-P
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22425; Directorate
Identifier 2005-NM-066—AD; Amendment
39-14468; AD 2006-03-04]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-8-33, DC-8-51,
DC-8-53, DC-8-55, DC-8F-54, DC-8F-
55, DC-8-63, DC-8—62F, DC—-8—63F,
DC-8-71, bDC-8-73, DC-8-71F, DC-8-
72F, and DC-8-73F Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
transport category airplanes, identified
above.

This AD requires repetitive
inspections for cracks of the doorjamb
corners of the main cabin cargo door,
and repair if necessary. This AD also
provides an optional preventive
modification that extends certain
repetitive intervals. This AD results
from reports of cracks in the fuselage
skin at the corners of the doorjamb for
the main cabin cargo door. We are
issuing this AD to detect and correct
fatigue cracks in the fuselage skin,
which could result in rapid
decompression of the airplane.

DATES: This AD becomes effective
March 13, 2006.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of March 13, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department

of Transportation, 400 Seventh Street,
SW., Nassif Building, room PL—401,
Washington, DC.

Contact Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800—-0024), for service information
identified in this AD.

FOR FURTHER INFORMATION CONTACT: Jon
Mowery, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5322; fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:
Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain McDonnell Douglas
Model DC-8-33, DC-8-51, DC-8-53,
DC-8-55, DC-8F-54, DC-8F-55, DC—8—
63, DC-8-62F, DC-8-63F, DC-8-71,
DC-8-73, DC-8-71F, DC-8-72F, and
DC-8-73F airplanes. That NPRM was
published in the Federal Register on
September 16, 2005 (70 FR 54674). That
NPRM proposed to require repetitive
inspections for cracks of the doorjamb
corners of the main cabin cargo door,
and repair if necessary. That NPRM also
proposed an optional preventive
modification that extends certain
repetitive intervals.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comment received.

Request to Refer to Inspections in
Service Bulletin

The commenter requests that we
change paragraph (f) of the NPRM to

refer to the inspections in Paragraph
1.E., Table 1, of Boeing Service Bulletin
DC8-53-079, Revision 01, dated June
26, 2002, rather than using the current
wording of paragraph (f). As proposed
in the NPRM, paragraph (f) states: “Do
detailed, high frequency eddy current,
and radiographic inspections, as
applicable * * * ” which the
commenter states can be interpreted to
require that all inspection types be
accomplished for the main cabin cargo
door jamb corners. The commenter
states that referring to Paragraph 1.E.,
Table 1, would clarify the intent of the
required inspection techniques. The
commenter also notes that this change
would be consistent with the wording in
two other ADs related to door jamb
corners: AD 2000-20-08, amendment
39-11919, for passenger and service
door jambs; and AD 2005-18-07,
amendment 39-14247, for the lower
cargo door jamb.

We agree with the commenter. The
requested change clarifies the intent of
the inspection techniques, and is also
consistent with the wording in similar
ADs. We have revised paragraph (f) of
the final rule to include this change. We
have also deleted Note 1, which
describes an inspection technique that
is no longer mentioned in the AD.

Clarification of Paragraph (g)(2)

We have revised paragraph (g)(2) of
this action to clarify that, for any corner
where any crack is greater than 2.50
inches in length, the repair should be
done using a method approved in
accordance with the procedures
specified in paragraph (k), rather than
just in accordance with paragraph (k).

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
approved AMOC on any airplane to
which the AMOC applies.

Conclusion

We have carefully reviewed the
available data, including the comment
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the
economic burden on any operator nor
increase the scope of the AD.
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Costs of Compliance

There are about 225 airplanes of the
affected design in the worldwide fleet.

The following table provides the
estimated costs for U.S. operators to

ESTIMATED COSTS

comply with this AD. The average labor
rate is $65 per hour.

: : Number of U.S.-reg-
Action Work hours Parts Cost per airplane istered airplanes Fleet Cost

Inspection, per inspec- 20 | NONe .cccoevevieiieiee $1,300, per inspection | 166 .....c.ccccevereeerernennnn $215,800, per inspec-
tion cycle. cycle. tion cycle.

Optional preventive 80 | $26,881 to $30,913 $32,081 to $36,113 ..... Up t0 166 ..ccovevveeeenee. Up to between
modification (per cor- (per corner, depend- $5,325,446 and
ner). ing on airplane con- $5,994,758 (for one

figuration). corner).

Authority for This Rulemaking List of Subjects in 14 CFR Part 39 Compliance

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

2006-03-04 McDonnell Douglas:
Amendment 39-14468. Docket No.

FAA—-2005-22425; Directorate Identifier

2005-NM—-066—AD.

Effective Date

(a) This AD becomes effective March 13,
2006.

Affected ADs
(b) None.
Applicability
(c) This AD applies to McDonnell Douglas

Model DC-8-33, DC-8-51, DC-8-53, DC—8—

55, DC-8F-54, DC-8F-55, DC-8-63, DC-8—
62F, DC-8-63F, DC-8-71, DC-8-73, DC-8—
71F, DC-8-72F, and DC-8-73F airplanes,
certificated in any category; as identified in
Boeing Service Bulletin DG8-53-079,
Revision 01, dated June 26, 2002.

Unsafe Condition

(d) This AD results from reports of cracks
in the fuselage skin at the corners of the
doorjamb for the main cabin cargo door. We
are issuing this AD to detect and correct
fatigue cracks in the fuselage skin, which
could result in rapid decompression of the
airplane.

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections

(f) At the applicable time in paragraph
(f)(1) or (f)(2) of this AD: Do the applicable
inspections for cracking of the doorjamb
corners of the main cabin cargo door in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin DC8—
53-079, Revision 01, dated June 26, 2002; the
applicable inspections are specified in Table
1 of Paragraph 1.E. “Compliance” of the
service bulletin. Except as provided by
paragraphs (g) and (h) of this AD, repeat the
inspections thereafter at intervals not to
exceed the applicable intervals specified in
Table 1 of Paragraph 1.E. “Compliance” of
the service bulletin.

(1) For airplanes that have been converted
from passenger to cargo under Amended
Type Certificate Data Sheet 4A25, Notes 25
and 26, and McDonnell Douglas
Supplemental Type Certificates SA3749WE
and SA3403WE: Within 15,000 flight cycles
after the conversion; or within 12 months
after the effective date of this AD; whichever
occurs later.

(2) For airplanes that have not been
converted from passenger to cargo: Before the
accumulation of 15,000 total flight cycles, or
within 3,000 flight cycles after the effective
date of this AD, whichever occurs later.

Corrective Actions and New Repetitive
Intervals

(g) If any crack is found during any
inspection required by this AD, before further
flight: Do the applicable action in paragraph
(g)(1) or (g)(2) of this AD in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin DC8-53—-079, Revision 01,
dated June 26, 2002.

(1) For any corner where all cracks are 2.50
inches or less in length, install an external
doubler in accordance with the service
bulletin: Before the accumulation of 17,000
flight cycles after the installation, do the next
inspection of that corner as specified in
paragraph (f) of this AD. Repeat the
inspections in paragraph (f) of this AD for
that corner thereafter at intervals not to
exceed 4,400 flight cycles.

(2) For any corner where any crack is
greater than 2.50 inches in length, repair the
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crack using a method approved in
accordance with the procedures specified in
paragraph (k) of this AD.

Optional Preventive Modification

(h) Installing an external doubler on a
corner in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin DC8-53-079, Revision 01,
dated June 26, 2002, terminates the repetitive
inspection intervals of paragraph (f) of this
AD for that corner. Before the accumulation
of 17,000 flight cycles after the installation:
Do the next inspection of that corner, as
specified in paragraph (f) of this AD. Repeat
the inspections in paragraph (f) of this AD for
that corner thereafter at intervals not to
exceed 4,400 flight cycles.

No Reporting Required

(i) Although the service bulletin referenced
in this AD specifies to submit certain
information to the manufacturer, this AD
does not include that requirement.

Actions Accomplished In Accordance With
Previous Issue of Service Bulletin

(j) Actions accomplished before the
effective date of this AD in accordance with
McDonnell Douglas Service Bulletin C8-53—
079, dated January 31, 2001, are acceptable
for compliance with the corresponding action
in this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

(4) Inspections required by this AD of
specified areas of Principal Structural
Element (PSE) 53.08.044 are acceptable for
compliance with the applicable requirements
of paragraphs (a) and (b) of AD 93-01-15,
amendment 39-8469 (58 FR 5576, January
22, 1993). The remaining areas of the affected
PSEs must be inspected and repaired as
applicable, in accordance with AD 93-01-15.

Material Incorporated by Reference

(1) You must use Boeing Service Bulletin
DC8-53-079, Revision 01, dated June 26,
2002, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference of this document in accordance

with 5 U.S.C. 552(a) and 1 CFR part 51.
Contact Boeing Commercial Airplanes, Long
Beach Division, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Data and Service Management, Dept. C1-L5A
(D800-0024), for a copy of this service
information. You may review copies at the
Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street, SW., room PL—401, Nassif Building,
Washington, DC; on the Internet at http://
dms.dot.gov; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on January
24, 2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 06—987 Filed 2—3—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-21702; Directorate
Identifier 2005—-NM-024-AD; Amendment
39-14473; AD 2006-03-09]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-200 and -300 Series Airplanes,
A340-200 and —300 Series Airplanes,
and A340-541 and —642 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Model A330-200 and —300 series
airplanes, A340-200 and —300 series
airplanes, and A340-541 and —642
airplanes. This AD requires repetitive
borescope inspections of the left and
right fuel tanks of the trimmable
horizontal stabilizers (trim tanks) for
detached or damaged float valves;
related investigative/corrective actions
if necessary; and the eventual
replacement of all float valves in the left
and right trim tanks with new,
improved float valves, which terminates
the need for the repetitive inspections.
This AD also requires repetitive
replacement of certain new, improved
float valves. This AD results from
reports of detached and damaged float
valves in the trim tanks. We are issuing
this AD to prevent, in the event of a
lightning strike to the horizontal

stabilizer, sparking of metal parts and
debris from detached and damaged float
valves, or a buildup of static electricity,
which could result in ignition of fuel
vapors and consequent fire or explosion.

DATES: This AD becomes effective
March 13, 2006.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of March 13, 2006.

ADDRESSES: You may examine the AD
docket on the Internet at http://
dms.dot.gov or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., Nassif Building, Room PL—401,
Washington, DC.

Contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France,
for service information identified in this
AD.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Examining the Docket

You may examine the airworthiness
directive (AD) docket on the Internet at
http://dms.dot.gov or in person at the
Docket Management Facility office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the street address stated in the
ADDRESSES section.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to certain Airbus Model A330 and
A340 series airplanes. That NPRM was
published in the Federal Register on
June 29, 2005 (70 FR 37296). That
NPRM proposed to require repetitive
borescope inspections of the left and
right fuel tanks of the trimmable
horizontal stabilizers (trim tanks) for
detached or damaged float valves;
related investigative/corrective actions
if necessary; and the eventual
replacement of all float valves in the left
and right trim tanks with new,
improved float valves, which terminates
the need for the repetitive inspections.
That NPRM also proposed to require
repetitive replacement of certain new,
improved float valves.
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Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments received.

Requests That Resulted in a Change to
the NPRM

Request To Add Another Service
Bulletin

One commenter requests that the
NPRM reference an additional service
bulletin. The commenter explains that
Airbus Service Bulletin A330-28-3093,
dated June 16, 2005, installs the same
Airbus modification number (53081) as
Airbus Service Bulletin A330—28-3094,
dated April 7, 2005, which was
referenced in the NPRM as an
appropriate source of service
information. The commenter explains
that the effectivity in Airbus Service
Bulletin A330—28-3093 includes all of
the commenter’s airplanes, while Airbus
Service Bulletin A330-28-3094 does
not.

We agree to add Airbus Service
Bulletin A330-28-3093 as another
method of compliance to the
requirements of the AD. We note that
adding this service bulletin is for the
convenience of the operator in
accomplishing the actions required by
this AD, and does not add or remove
any airplane listed in the applicability
of this AD.

Request To Revise the Costs of
Compliance

The same commenter requests that the
NPRM be revised to add an estimated
cost for access to each of the valves
during replacement of the valves, which
is a terminating action. The commenter
notes that the service information
estimates a total of 76 hours of access
related labor time. The commenter
estimates a more realistic value to be
116 hours. The commenter recognizes
that access time is typically not
included in the labor estimates of ADs.
However, the commenter advises that
there are no tasks in the A330
maintenance program that require
access to this area. Therefore, the access
hours will be driven solely and
specifically by the NPRM.

We agree that, in this case, it is
appropriate to consider the time
necessary for access. We also recognize
that different operators may have
different access times based on different
airplane configurations or other
considerations. The estimated cost
information for access that is provided
by the manufacturer is the latest
information that we have, and we have
revised the AD to reflect that estimate.

Requests That Did Not Result in a
Change to the NPRM

Request To Address Defective Parts
Manufacturer Approval (PMA) Parts

One commenter requests that the
NPRM be modified to include possible
“defective” parts manufactured with a
parts manufacturer approval (PMA) that
may be installed in lieu of the defective
original equipment manufacturer (OEM)
part specified in the NPRM. The
commenter states that a ‘“known” PMA
part exists for the defective OEM part
specified in the NPRM, and may contain
the same defects as the specified OEM
part. The commenter further points out
that, if a PMA part is defective and
currently installed, the NPRM would
not require its removal.

We concur with the commenter’s
general request that, if we know that an
unsafe condition also exists in PMA
parts, the AD should address those
parts, as well as the original parts.
Contrary to the commenter’s assertion
that the known PMA part is not covered
by the wording of the NPRM, the
“known’”” PMA part identified by the
commenter does have the same part
number as the part number specified in
the NPRM. Therefore, it is also subject
to the requirements of this AD. We are
not aware of other PMA parts that may
have a different part number. The
commenter’s remarks are timely in that
the Transport Airplane Directorate
currently is in the process of reviewing
this issue as it applies to transport
category airplanes. We acknowledge
that there may be other ways of
addressing this issue to ensure that
unsafe PMA parts are identified and
addressed. Once we have thoroughly
examined all aspects of this issue,
including input from industry, and have
made a final determination, we will
consider whether our policy regarding
addressing PMA parts in ADs needs to
be revised. We consider that to delay
this AD action would be inappropriate,
since we have determined that an
unsafe condition exists and that
replacement of certain parts must be
accomplished to ensure continued
safety. Therefore, no change has been
made to the final rule in this regard.

Request to Reference PMA Parts

The same commenter also requests
that the language in the NPRM be
changed to permit installation of PMA
equivalent parts. The commenter states
that the mandated installation of a
certain part number in the NPRM “is at
variance with the higher authority of 14
CFR Section 21.303.”

We infer that the commenter would
like the AD to permit installation of any

equivalent PMA parts so that it is not
necessary for an operator to request
approval of an alternative method of
compliance (AMOC) in order to install
an “‘equivalent” PMA part. Whether an
alternative part is “‘equivalent” in
adequately resolving the unsafe
condition can only be determined on a
case-by-case basis based on a complete
understanding of the unsafe condition.
We are not currently aware of any such
parts. Our policy is that, in order for
operators to replace a part with one that
is not specified in the AD, they must
request an AMOC. This is necessary so
that we can make a specific
determination that an alternative part is
or is not susceptible to the same unsafe
condition.

In response to the commenter’s
statement regarding a “variance with
FAR 21.303,” under which the FAA
issues PMAs, this statement appears to
reflect a misunderstanding of the
relationship between ADs and the
certification procedural regulations of
part 21 of the FARs (14 CFR part 21).
Those regulations, including section
21.303 of the FARs (14 CFR part
21.303), are intended to ensure that
aeronautical products comply with the
applicable airworthiness standards. But
ADs are issued when, notwithstanding
those procedures, we become aware of
unsafe conditions in these products or
parts. Therefore, an AD takes
precedence over design approvals when
we identify an unsafe condition, and
mandating installation of a certain part
number in an AD is not at variance with
section §21.303.

The AD provides a means of
compliance for operators to ensure that
the identified unsafe condition is
addressed appropriately. For an unsafe
condition attributable to a part, the AD
normally identifies the replacement
parts necessary to obtain that
compliance. As stated in section 39.7 of
the FARs (14 CFR 39.7), “Anyone who
operates a product that does not meet
the requirements of an applicable
airworthiness directive is in violation of
this section.” Unless an operator obtains
approval for an AMOGC, replacing a part
with one not specified by the AD would
make the operator subject to an
enforcement action and result in a civil
penalty. No change to the AD is
necessary in this regard.

Editorial Changes to the AD

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We have revised this action to clarify
the appropriate procedure for notifying
the principal inspector before using any
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approved AMOC on any airplane to
which the AMOC applies.

Explanation of Change to Applicability

We have revised the applicability of
the existing AD to identify model
designations as published in the most
recent type certificate data sheet for the
affected models.

Conclusion

We have carefully reviewed the
available data, including the comments
received, and determined that air safety
and the public interest require adopting
the AD with the changes described
previously. We have determined that
these changes will neither increase the

ESTIMATED COSTS

economic burden on any operator nor
increase the scope of the AD.

Costs of Compliance

The following table provides the
estimated costs, at an average labor rate
per hour of $65, for U.S. operators of
Model A330-200 and —300 series
airplanes to comply with this AD.

Number of
. Cost per U.S. reg-
Action Work hours Parts airplane istered Fleet cost
airplanes
Repetitive borescope inspection, per | 2 hours for inspection ............cccc..... None ........ $130 25 | $3,250, per inspection
inspection cycle. cycle.
Installation of float valves (including | 4 hours (2 per valve, 2 valves per | No charge 5,200 25 | $130,000, per installa-
access). airplane) plus 76 hours for access. tion.
Bonding test (new, improved float | 1 ... None ........ 65 25 | $1,625.
valves, left trim tank only).

Currently, there are no affected Model
A340-200 and —300 series airplanes and
A340-541 and —642 airplanes on the
U.S. Register. However, should an
affected airplane be imported and
placed on the U.S. Register in the future,
it would be subject to the actions of this
AD. The estimated costs would be the
same as those listed above for the Model
A330-200 and —300 series airplanes.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

TABLE 1.—APPLICABILITY

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation

Administration (FAA) amends § 39.13

by adding the following new

airworthiness directive (AD):

2006-03-09 Airbus: Amendment 39—
14473. Docket No. FAA-2005-21702;
Directorate Identifier 2005-NM-024—AD.

Effective Date

(a) This AD becomes effective March 13,
2006.
Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A330—
201, -202, -203, —223, —243, -301, -321,
—322,-323, -341, —342, and —343 airplanes;
and A340-211, -212,-213 -311, -312, —-313,
—541, and —642 airplanes; certificated in any
category, as identified in Table 1 of this AD.

Airbus model

Except those modified in production by Airbus modification

A330-201, —202, —203, —223, —243, -301, —-321, -322, —-323, —341,

—342, and —343 airplanes.

A340-211, -212, —213, =311, —312, —313 airplanes ...........cc.cccceeeurnnee.

A340-541 and —642 airplanes

51953 and either 52110 or 53081.

51953 and either 52110 or 53081.
51951 and either 52109 or 53081.
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Unsafe Condition

(d) This AD was prompted by reports of
detached and damaged float valves in the left
and right fuel tanks of the trimmable
horizontal stabilizers (trim tanks). We are
issuing this AD to prevent, in the event of a
lightning strike to the horizontal stabilizer,
sparking of metal parts and debris from
detached and damaged float valves, or a
buildup of static electricity, which could
result in ignition of fuel vapors and
consequent fire or explosion.

Compliance

(e) You are responsible for having the

the compliance times specified, unless the
actions have already been done.

Borescope Inspection

(f) At the later of the times specified in
paragraph (f)(1) and (f)(2) of this AD: Do a
borescope inspection for detached or
damaged float valves in the left and right trim
tanks, by doing the applicable actions in the
Accomplishment Instructions of Airbus
Service Bulletins A330-28-3086, dated July
24, 2003, and A330-28-3087, Revision 01,
dated August 16, 2004 (for Model A330-201,
-202, -203, —223, —243, -301, —-321, -322,
—323,-341, —342, and —343 airplanes); or
A340-28-4100 and A340-28—4101, both

whichever is first.

actions required by this AD performed within Revision 01, both dated August 16, 2004 (for 2.

Model A340-211, -212, -213, =311, -312,
and —313 airplanes); as applicable.

(1) Prior to the accumulation of 2,500 total
flight cycles or 15,000 total flight hours,

(2) Within 7,500 flight hours after the
effective date of this AD.

Related Investigative and Corrective Actions

(g) Depending on the results of the
inspection required by paragraph (f) of this
AD: Do the applicable actions in accordance
with the Accomplishment Instructions of the
applicable service bulletin identified in Table
2 of this AD, at the times specified in Table

TABLE 2.—INSPECTION RESULTS AND RELATED INVESTIGATIVE/CORRECTIVE ACTIONS

If inspection results
reveal—

Then—

In accordance with Air-
bus service bulletin—

Detached or damaged
float valve in the right
trim tank.

Detached or damaged
float valve in the left
trim tank.

No damaged or de-
tached float valve in
the left trim tank.

Before further flight: (1) Remove the detached float and float debris from trim tank and do a

detailed tank inspection for structural damage to the affected trim tank. Repair any struc-
tural damage to the trim tank or deactivate the trim tank, before further flight, in accord-
ance with the applicable service bulletin, or in accordance with a method approved by the
Manager, International Branch, ANM-116, FAA, Transport Airplane Directorate; or the Di-
rection Générale de I'Aviation Civile (DGAC) (or its delegated agent). Where the service
bulletin specifies to contact the manufacturer, instead contact the Manager, International
Branch, ANM-116, or the DGAC (or its delegated agent)..

Before further flight, after doing the detailed inspection and repairing any structural damage:

(2) Replace the affected float valve with a new unit having the same part number (P/N), or
a new, improved float valve, P/N 62015-1, in accordance with the applicable service bul-
letin. If a new unit of P/N 61600 is installed, thereafter, do the inspection required by para-
graph (f) of this AD at intervals not to exceed 2,500 flight cycles or 15,000 flight hours,
whichever is first, after the most recent inspection, until paragraph (h) of this AD is ac-
complished..

Before further flight: (1) Remove the detached float and float debris from the trim tank and

do a detailed inspection for structural damage to the affected trim tank. Repair any struc-
tural damage to the trim tank or deactivate the trim tank, before further flight, in accord-
ance with the applicable service bulletin, or in accordance with a method approved by the
Manager, International Branch, ANM-116, FAA, Transport Airplane Directorate; or the
DGAC (or its delegated agent). Where the service bulletin specifies to contact the manu-
facturer, instead contact the Manager, International Branch, ANM-116, or the DGAC (or
its delegated agent)..

Before further flight, after doing the detailed inspection and repairing any structural damage:

(2) Replace the affected float valve with either a new unit having that same P/N, or a new
improved float valve, P/N L87-13-002 or P/N L87-13-003. If a new unit of P/N L87-13—
001 is installed, thereafter, do the inspection required by paragraph (f) of this AD at inter-
vals not to exceed 2,500 flight cycles or 15,000 flight hours, whichever is first, after the
most recent inspection, until paragraph (h) of this AD is accomplished. For Airbus Model
A330-201, —202, —203, —223, —243, 301, —321, —322, —323, —341, —342, and —343 air-
planes: If a float valve having P/N L87-13-002 is installed, thereafter, replace that float
valve with a float valve having that same P/N at intervals not to exceed those specified in
paragraph (h) of this AD. Installation of P/N L87-13-003 on Airbus Model A330-201,
—202, —203, —223, —243, —301, —321, —322, —323, —341, —342, and —343 airplanes termi-
nates the repetitive float valve replacement required by paragraph (h) of this AD..

Within 10,000 flight hours or 1,500 flight cycles, whichever is first, from the initial inspection

done in accordance with paragraph (f) of this AD, replace the existing Argo-Tech float
valve, P/N 61600, with either a new unit having that same P/N, or a new, improved float
valve, P/N 62015-1. If a new unit of P/N 61600 is installed, thereafter, repeat the inspec-
tion required by paragraph (f) of this AD at intervals not to exceed 2,500 flight cycles or
15,000 flight hours, whichever is first, until paragraph (h) of this AD is accomplished..

A330-28-3086, dated
July 24, 2003.

A340-28-4100, Revi-
sion 01, dated Au-
gust 16, 2004.

A330-28-3086, dated
July 24, 20083.

A330-28-3088, dated
April 27, 2004.

A340-28-4100, Revi-
sion 01, dated Au-
gust 16, 2004.

A340-28-4102, dated
April 27, 2004.

A330-28-3087, Revi-
sion 01, dated Au-
gust 16, 2004.

A340-28-4101, Revi-
sion 01, dated Au-
gust 16, 2004.

A330-28-3087, Revi-
sion 01, dated Au-
gust 16, 2004.

A330-28-3089, Revi-
sion 02, dated April
1, 2005.

A330-28-3093, dated
June 16, 2005.

A330-28-3094, dated
April 7, 2005.

A340-28-4101, Revi-
sion 01, dated Au-
gust 16, 2004.

A340-28-4103, Revi-
sion 02, dated April
1, 2005.

A340-28-4111, dated
April 6, 2005.

A330-28-3086, dated
July 24, 2003.

A330-28-3088, dated
April 27, 2004.

A340-28-4100, Revi-
sion 01, dated Au-
gust 16, 2004.

A340-28-4102, dated
April 27, 2004.
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TABLE 2.—INSPECTION RESULTS AND RELATED INVESTIGATIVE/CORRECTIVE ACTIONS—Continued

If inspection results
reveal—

Then—

In accordance with Air-
bus service bulletin—

No damaged or de-
tached float valve in
the left trim tank.

Within 10,000 flight hours or 1,500 flight cycles, whichever is first, from the initial inspection

done in accordance with paragraph (f) of this AD, replace the existing Intertechnique float
valve, P/N L87-13-001, with either a new unit having that same P/N, or a new improved
float valve, P/N L87-13-002 or P/N L87-13-003. If a new unit of P/N L87-13-001 is in-
stalled, thereafter, do the inspection required by paragraph (f) of this AD at intervals not to
exceed 2,500 flight cycles or 15,000 flight hours, whichever is first, after the most recent
inspection, until paragraph (h) of this AD is accomplished. For Airbus Model A330-201,
—202, —203, —223, —243, —-301, —321, -322, —323, —341, —342, and —343 airplanes: If a
float valve having P/N L87-13-002 is installed, thereafter, replace that float valve with a
float valve having that same P/N at intervals not to exceed those specified in paragraph
(h) of this AD. Installation of P/N L87-13-003 on Airbus Model A330-201, —202, —203,
—223, —243, -301, —321, —322, —323, —341, —342, and —343 airplanes terminates the re-

A330-28-3087, Revi-
sion 01, dated Au-
gust 16, 2004.

A330-28-3089, Revi-
sion 02, dated April
1, 2005.

A330-28-3093, dated
June 16, 2005.

A330-28-3094, dated
April 7, 2005.

A340-28-4101, Revi-
sion 01, dated Au-

petitive float valve replacement required by paragraph (h) of this AD..

gust 16, 2004.
A340-28-4103, Revi-
sion 02, dated April
1, 2005.
A340-28-4111, dated
April 6, 2005.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Installation of New, Improved Float Valves

(h) Within 50 months after the effective
date of this AD: Replace any Argo-Tech float

valve, P/N 61600, with a new, improved float
valve, P/N 62015—1; replace any
Intertechnique float valve, P/N L87-13-001,
with a new, improved float valve, P/N L87—
13-002 or P/N L87-13-003; and do any
applicable corrective action; by
accomplishing the actions specified in the
Accomplishments Instructions of the
applicable service bulletin in Table 3 of this
AD. Do any applicable corrective action
before further flight. For Airbus Model A330-
201, -202,-203, -223, —243, —-301, —-321,
—322,-323,-341, —342, and —343 airplanes:
If P/N L87-13-002 is installed, replace the
float valve thereafter at intervals not to

exceed 24,500 flight cycles. Installation of P/
N L87-13-003 on Airbus Model A330-201,
-202, -203, -223, —243, =301, -321, =322,
—323,-341, —342, and —343 airplanes
terminates the repetitive float valve
replacement required by this paragraph.
Installation of either P/N L87-13-002 or P/
N L87-13-003 terminates the borescope
inspections required by paragraphs (f) and (g)
of this AD. Where the service bulletin
specifies to contact the manufacturer, instead
contact the Manager, International Branch,
ANM-116, or the DGAC (or its delegated
agent).

TABLE 3.—SERVICE INFORMATION FOR NEW FLOAT VALVES

Airbus model Floa;jt/\lgalve Airbus service bulletin
A330-201, —202, —203, 62015-1 .. | A330-28-3088, dated April 27, 2004.
—223, —243, -301, L87-13- A330-28-3089, Revision 02, dated April 1, 2005.
-321, -322, —323, -341, 002. A330-28-3093, dated June 16, 2005.
—342, and —343 air- L87-13- A330-28-3094, dated April 7, 2005.
planes. 0083.
L87-13-
003.
A340-211, -212, -213, 62015—-1 .. | A340-28-4102, dated April 27, 2004.
-311, =312, and —313 | L87-13- A340-28-4103, Revision 02, dated April 1, 2005.
airplanes. 002. A340-28-4111, dated April 6, 2005.
L87-13-
003.
A340-541— and —642 air- | 62015-1 .. | A340-28-5007, dated May 7, 2004.
planes. L87-13- A340-28-5010, dated may 7, 2004.
002. A340-28-5021, dated April 6, 2005.
L87-13-
0083.

Actions Accomplished Previously

(i) Inspections and related investigative
and corrective actions accomplished before

the effective date of this AD, in accordance
with any applicable Airbus service bulletin
identified in Table 4 of this AD, are

acceptable for compliance with the
corresponding actions specified in this AD.
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TABLE 4.—SERVICE INFORMATION FOR ACTIONS ACCOMPLISHED PREVIOUSLY

Airbus model

Airbus service bulletin

A330-201, —202, —203, —223, —243, -301,
-321, —322, —323, —341, —342, and —343 air-
planes.

A340-211, -212, -213, -311, -312, and —313
airplanes.

A330-28-3087, dated July 24, 2003.

A330-28-3089, Revision 01, dated May 12, 2004.

A340-28-4100, dated July 24, 2003.
A340-28-4101, dated July 24, 2003.

A340-28-4103, Revision 01, dated May 12, 2004.

A340-28-5010, dated May 7, 2004.
A340-28-5021, dated April 6, 2005.

No Submission of Information/Parts

(j) Where any Airbus service bulletin
specifies to submit information to Airbus, or
send removed float valves to either Argo-
Tech or Intertechnique, those actions are not
required by this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify

the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.

Related Information

(1) French airworthiness directives F—
2005-003, dated January 5, 2005, and F—
2005-004 R1 and F-2005—-005 R1, both dated
April 27, 2005, also address the subject of
this AD.

Material Incorporated by Reference

(m) You must use the documents specified
in Table 5 of this AD to perform the actions
that are required by this AD, unless the AD
specifies otherwise. The Director of the
Federal Register approved the incorporation

by reference of these documents in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Airbus, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France, for a copy of this service information.
You may review copies at the Docket
Management Facility, U.S. Department of
Transportation, 400 Seventh Street, SW.,
room PL—401, Nassif Building, Washington,
DCG; on the Internet at http://dms.dot.gov; or
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/

code_of _federal_regulations/
ibr_locations.html.

TABLE 5.—MATERIAL INCORPORATED BY REFERENCE

Revision

Airbus service bulletin level Date

A330-28-3086, excluding ApPendiX 01 .......ccceeiiiiieiiiee e Original July 24, 2003.
A330-28-3087, excluding Appendix 01 ... 01 e August 16, 2004.
A330-28-3088 Original April 27, 2004.
A330-28-3089 02 ..o April 1, 2005.
A330-28-3093 Original .... | June 16, 2005.
A330-28-3094 Original .... | April 7, 2005.
A340-28-4100 01 .o August 16, 2004.
A340-28-4101, excluding AppendiX 01 .......cccoiiiiiiiiiieeieeee e 01 ............. August 16, 2004.
A340-28-4102 April 27, 2004.
A340-28-4103 April 1, 2005.
A340-28—-4111 Original .... | April 6, 2005.
A340-28-5007 Original .... | May 7, 2004.
A340-28-5010 Original .... | May 7, 2004.
A340-28-5021 Original .... | April 6, 2005.

Issued in Renton, Washington, on January
27, 2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 06—989 Filed 2—3-06; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—NM-271-AD; Amendment
39-14470; AD 2006-03-06]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 Airplanes
and Model EMB-145, —-145ER, —145MR,
-145LR, -145XR, -145MP, and -145EP
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Empresa Brasileira de
Aeronautica S.A. (EMBRAER) Model
EMB-135 airplanes, and EMB-145,
—145ER, —145MR, —145LR, —-145XR,
—145MP, and —145EP airplanes. This AD
requires inspecting the pilot’s and co-
pilot’s seat tracks for proper locking of
the seats, and adjusting or replacing the
seat tracks if necessary. This AD also
requires replacement of the seat locking
pin on certain SICMA-brand seats. The
actions specified by this AD are
intended to prevent uncommanded
movement of the pilot’s or co-pilot’s
seat, which could interfere with the
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operation of the airplane and
consequent temporary loss of airplane
control. This action is intended to
address the identified unsafe condition.
DATES: Effective March 13, 2006.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 13,
2006.

ADDRESSES: The service information
referenced in this AD may be obtained
from Empresa Brasileira de Aeronautica
S.A. (EMBRAER), P.O. Box 343—CEP
12.225, Sao Jose dos Campos—SP,
Brazil; or SICMA Aero Seat, 7 Rue
Lucien Coupet, 3600 ISSOUDUN,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,

Washington 98055—4056; telephone
(425) 227-1175; fax (425) 227—-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 airplanes,
and EMB-145, —145ER, —145MR,
—145LR, —145XR, —145MP, and —145EP
airplanes, was published as a
supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on November 9, 2005 (70 FR
67935). That action proposed to require
inspecting the pilot’s and co-pilot’s seat
tracks for proper locking of the seats,
and adjusting or replacing the seat
tracks if necessary. That action revised
the applicability and also proposed to
require replacing the seat locking pin on
certain SICMA-brand seats.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been received on the supplemental

ESTIMATED COSTS

NPRM or on the determination of the
cost to the public.

Clarification of Alternative Method of
Compliance (AMOC) Paragraph

We revised the supplemental NPRM
to clarify the appropriate procedure for
notifying the principal inspector before
using any approved AMOC on any
airplane to which the AMOC applies.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 550 airplanes
of U.S. registry are affected by this AD.
The following table shows the estimated
cost impact for airplanes affected by this
AD. The average labor rate is $65 per
work hour.

Number of
Action airplanes Work hours Parts cost Total fleet cost
affected
Inspection to determine seat and serial numbers ................... 550 1 $0 | $35,750, or $65 per airplane
Inspection (Part | of EMBRAER Service Bulletin 145-53— 459 4 0 | $119,340, or $260 per air-
0027, Revision 03, February 5, 2004). plane
Inspection and Alignment (Part 1l of EMRAER SB145-53— 348 4 0 | $90,480, or $260 per airplane
0027, Revision 03, February 5, 2004).
Locking Pin and Spring Replacement (SICMA Aero Seat SB 459 1 684 | $343,791, or $749 per air-
147-25-020, Issue 2, December 22, 2003). plane

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Authority for this Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various

levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2006-03-06 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-14470. Docket 2003—
NM-271-AD.

Applicability: All Model EMB-135B]J,
—135ER, —135KE, —135KL, and —135LR
airplanes; and Model EMB-145, —145ER,
—145MR, —145LR, —145XR, —145MP, and
—145EP airplanes; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent uncommanded movement of
the pilot’s or copilot’s seat, which could
interfere with the operation of the airplane
and consequent temporary loss of airplane
control, accomplish the following:

Initial Inspection and Corrective Action

(a) Within 500 flight hours after the
effective date of this AD, do the actions
specified in paragraphs (a)(1), (a)(2), and
(a)(3), as applicable.

(1) For all airplanes: Do an inspection of
the pilot’s and co-pilot’s seats for part
numbers (P/N) and serial numbers (S/N). A
review of airplane maintenance records is
acceptable in lieu of this inspection if the P/
N and S/N of the seats can be conclusively
determined from that review.

(i) If any seat is found to have P/N
1471610-00 or 1471611-00, and the S/N is
000 through 324 inclusive: Before further
flight, do general visual and detailed
inspection of the seat tracks for proper
locking of the seats, and do all applicable
related investigative actions and corrective
actions, in accordance with Parts I and II, as
applicable, of the Accomplishment
Instructions of the EMBRAER Service
Bulletin 145-53-0027, Revision 03, dated
February 5, 2004.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to

all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Note 2: For the purposes of this AD, a
detailed inspection is: ““An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Note 3: EMBRAER Service Bulletin 145—
53-0027, Revision 03, dated February 5,
2004, refers to EMBRAER EMB-145
Structural Repair Manual, Chapter 53-12-11,
dated July 18, 2001, as an additional source
of information on the limits of acceptable
wear.

(ii) If seats are found not to have P/N
1471610-00 or 1471611-00, and a S/N that
is up to and including 324 inclusive: No
further action is required by this paragraph.

(2) For airplanes having S/N 145004
through 145290 inclusive, do the actions
specified in paragraph (a)(2)(i) or (a)(2)(ii) of
this AD, as applicable.

(i) For airplanes with a seat track having
P/N 145-33669-001: Do general visual and
detailed inspections of the seat track(s) for
proper locking of the seat and excessive
wear, and do any applicable corrective
action, in accordance with Parts I and II, as
applicable, of the Accomplishment
Instructions of EMBRAER Service Bulletin
145-53—-0027, Revision 03, dated February 5,
2004. Replace seat tracks that are found to
have excessive wear within 50 flight hours
after the inspection with a new seat track
having P/N 145-33669—-003 or 145—-33669—
601. Do any other applicable corrective
action before further flight. Repeat the
general visual and detailed inspections
thereafter at intervals not to exceed 500 flight
hours until the seat track is replaced by a
new seat track having P/N 145-33669-003 or
145-33669-601.

(ii) For airplanes without a seat track
having P/N 145-33669-001: No further
action is required by this paragraph.

(3) For airplanes having S/N 145002
through 145560 inclusive: If any seat is found
during the inspection required by paragraph
(a)(1) of this AD that does not have a P/N and
S/N specified in paragraph (a)(1)(i) of this
AD, within 500 flight hours after the effective
date of this AD, do a general visual and
detailed inspection of the pilot’s and co-
pilot’s seats for proper locking of the seats,
and do all applicable related investigative
and corrective actions in accordance with
Part IIT of the Accomplishment Instructions
of EMBRAER Service Bulletin 145-53—0027,
Revision 03, dated February 5, 2004, except
as provided by paragraph (d) of this AD. Do
any corrective actions before further flight.

Replacement

(b) For airplanes with a SICMA seat(s)
bearing a P/N listed in Table 1 of this AD,
within 1,000 flight hours after the effective
date of this AD, replace the seat locking pin
with a new, improved seat locking pin in
accordance with the Accomplishment
Instructions of SICMA Aero Seat Service
Bulletin 147-25-020, Issue 2, dated
December 22, 2003. For airplanes without
any SICMA seat bearing a P/N listed in Table
1 of this AD, no further action is required by
this paragraph.

TABLE 1.—SICMA SEAT P/Ns

Part number

1471610-00
1471610-01
1471610-02
1471610-03
1471611-00
1471611-01
1471611-02
1471611-03

Parts Installation

(c) As of the effective date of this AD, no
SICMA seat bearing a P/N listed in Table 1
of this AD may be installed on any airplane
unless the seat locking pin has been replaced
in accordance with paragraph (b) of this AD.

Certain Repairs

(d) Where the EMBRAER service bulletin
recommends contacting EMBRAER for
appropriate action: Before further flight,
repair per a method approved by either the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA; or the
Departamento de Aviacao Civil (or its
delegated agent).

Actions Accomplished Per Previous Issue of
Service Bulletin

(e) Accomplishment of the actions
specified in EMBRAER Service Bulletin 145—
53-0027, dated May 31, 2001; Change 01,
dated March 12, 2002; or Revision 02, dated
January 24, 2003; before the effective date of
this AD, is considered acceptable for
compliance with the corresponding
requirements of paragraph (a) of this AD.

(f) Accomplishment of the actions
specified in SICMA Aero Seat Service
Bulletin 147-25-020, dated November 17,
2003; or Issue 1, dated December 3, 2003;
before the effective date of this AD, is
considered acceptable for compliance with
the requirements of paragraph (b) of this AD.

Alternative Methods of Compliance

(g)(1) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, is authorized to approve alternative
methods of compliance (AMOCs) for this AD.

(2) Before using any AMOC approved in
accordance with 14 CFR 39.19 on any
airplane to which the AMOC applies, notify
the appropriate principal inspector in the
FAA Flight Standards Certificate Holding
District Office.
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Incorporation by Reference

(h) Unless otherwise specified in this AD,
the actions must be done in accordance with
EMBRAER Service Bulletin 145-53—-0027,
Revision 03, dated February 5, 2004; and
SICMA Aero Seat Service Bulletin 147-25—
020, Issue 2, dated December 22, 2003; as
applicable. (Pages 6, 8, 10, 12, 14, 16, 18, 20,
22, 24, 26, and 28 of EMBRAER Service
Bulletin 145-53-0027 specify an incomplete
document date; the date on those pages
should read “05/Feb/2004.”) This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get copies of this service
information, contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), P.O. Box
343—CEP 12.225, Sao Jose dos Campos—SP,
Brazil; or SICMA Aero Seat, 7 Rue Lucien
Coupet, 36100 ISSOUDUN, France. To
inspect copies of this service information, go
to the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or to the National Archives and
Records Administration (NARA). For
information on the availability of this
material at the NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html.

Note 4: The subject of this AD is addressed
in Brazilian airworthiness directive 2002—-09—
01R1, effective June 2, 2004.

Effective Date

(i) This amendment becomes effective on
March 13, 2006.

Issued in Renton, Washington, on January
24, 2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 06—990 Filed 2—3—06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 17

Change of Address; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to reflect a change in the
address for the Departmental Appeals
Board (DAB). This action is editorial in
nature and is intended to improve the
accuracy of the agency’s regulations.
DATES: This rule is effective February 6,
2006.

FOR FURTHER INFORMATION CONTACT:
Joyce A. Strong, Office of Policy (HF—
27), Food and Drug Administration,
5600 Fishers Lane, rm. 12A-31,
Rockville, MD 20857, 301-827—7010.

SUPPLEMENTARY INFORMATION: This
document amends FDA'’s regulations to
reflect the address change of the DAB by
removing the outdated address in
§17.47(a) (21 CFR 17.47(a)) and by
adding the new address in its place.

Publication of this document
constitutes final action on these changes
under the Administrative Procedure Act
(5 U.S.C. 553). Notice and public
procedures are unnecessary because
FDA is merely correcting
nonsubstantive errors.

List of Subjects in 21 CFR Part 17

Administrative practice and
procedure, Penalties.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 17 is
amended as follows:

PART 17—CIVIL MONEY PENALTIES
HEARINGS

m 1. The authority citation for 21 CFR
part 17 continues to read as follows:

Authority: 21 U.S.C. 331, 333, 337, 351,
352, 355, 360, 360c, 360f, 360i, 360j, 371; 42
U.S.C. 262, 263b, 300aa—28; 5 U.S.C. 554,
555, 556, 557.

§17.47 [Amended]

m 2. Section 17.47 is amended in
paragraph (a) by removing “rm. 637-D,
Hubert H. Humphrey Bldg., 200
Independence Ave. SW., Washington,
DC 20201” and by adding in its place
“Appellate Division MS6127,
Departmental Appeals Board, United
States Department of Health and Human
Services, 330 Independence Ave. SW.,
Cohen Bldg., rm. G-644, Washington,
DC 20201"".

Dated: January 30, 2006.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 06—-1040 Filed 2—3-06; 8:45 am]
BILLING CODE 4160-01-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 52

[EPA-R05-OAR-2005-WI-0003; FRL-8020—
1]

Approval and Promulgation of
Implementation Plans; Wisconsin;
General and Registration Permit
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve revisions to the Wisconsin
State Implementation Plan (SIP)
submitted by the State of Wisconsin on
July 28, 2005. These revisions include
General and Registration permit
programs that provide for the issuance
of general and registration permits as
part of the State’s construction permit
and operation permit programs. In
addition, these permit programs may
include the regulation of hazardous air
pollutants (HAPs) which may be
regulated under section 112 of the Clean
Air Act (the Act). Thus, EPA is also
approving Wisconsin’s general and
registration permit program under
section 112(1) of the Act.

These SIP revisions also contain
changes to definitions related to
Wisconsin’s air permit program, as well
as a minor technical change to provide
correct references to the updated
chapter NR 445, which was
inadvertently omitted in the processing
of that rule package. Additionally, these
revisions clarify an existing
construction permit exemption and
operation permit exemption for certain
grain storage and drying operations.
This clarification is necessary to ensure
that column dryers and rack dryers are
included in the exemption criteria.
DATES: This final rule is effective on
March 8, 2006.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2005-WI-0003. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Environmental Protection
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Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. This facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays. We recommend that
you telephone Susan Siepkowski,
Environmental Engineer, at (312) 353—
2654 before visiting the Region 5 office.
FOR FURTHER INFORMATION CONTACT:
Susan Siepkowski, Environmental
Engineer, Air Permit Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—2654,
siepkowski.susan@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. Background Information for Today’s
Action.

II. What Comments Did We Receive and
What Are Our Responses?

III. What Action Is EPA Taking Today?

IV. Statutory and Executive Order Reviews.

I. Background Information for Today’s
Action

On September 20, 2005, EPA
published a proposal to approve
Wisconsin’s July 28, 2005 SIP revision
request, pertaining to registration and
general permits. (70 FR 55062). This
revision provides for the issuance of
general and registration permits as part
of the State’s construction permit and
operation permit programs. It also
proposed to approve Wisconsin’s
general and registration permit program
under section 112(1) of the Act, changes
to definitions related to Wisconsin’s air
permit program, and clarifications to
permit exemptions for certain grain
storage and drying operations. EPA
provided in the proposal a summary of
these revisions as well as its analysis for
determining whether the revisions
complied with Federal requirements.

In the proposal EPA solicited
comments, which were due October 20,
2005. EPA received one timely adverse
comment on the proposed rule. A copy
of this comment letter is available in the
RME Docket, both electronically and a
hard copy. A summary of the comments
received and our responses are
discussed in the section below.

II. What Comments Did We Receive and
What Are Our Responses?

The comments EPA received on the
September 20, 2005, proposal object to
giving final approval to Wisconsin’s
registration and general permit
programs. Some of the comments
pertain to the draft registration permit

templates recently public noticed by
WDNR. We will address in this
rulemaking only the comments
pertaining to the September 20, 2005,
proposal. The following is a summary of
the comments received and our
responses.

Comment: Contrary to EPA’s
proposed rule, Wisconsin’s proposed
general and registration permit program
is not limited to ‘““Nonmetallic mineral
processing plants, asphalt plants, small
natural gas fired generators, small
heating units, printing presses, and
hospital sterilization equipment.”

Response: The proposal stated,
““Categories of sources that are or could
be eligible for general permits include
nonmetallic mineral processing plants,
asphalt plants, small natural gas fired
generators, small heating units, printing
presses and hospital sterilization
equipment.” The proposal did not state
that these were the only sources eligible,
nor did it state the list was inclusive.
The list was only meant to provide
examples of source types that WDNR
had given as examples in its proposal.

Comment: The proposed Cﬁanges do
not comply with the requirements of 40
CFR Part 51, section 110 of the Act and
fail to ensure the protection of the
National Ambient Air Quality Standards
(NAAQS). 40 CFR 51.160 requires states
to have legally enforceable procedures
to prevent construction or modification
of a source if it would violate any
control strategies in the SIP or interfere
with attainment or maintenance of the
NAAQS. NR 406.11(1)(g), the proposed
provision that would prevent coverage
for sources that cause or exacerbate a
NAAQS (or increment) does not actually
include a pre-construction
determination of air quality impacts.
The air quality review in this provision
is retrospective, not prospective pre-
construction review.

The general and registration permits
being proposed allow construction or
modification in areas of the state with
very different existing background air
pollution concentrations, number of
sources, and terrain. There can be no
pre-permit air analysis that will
determine whether air quality standards
will be violated by any specific source
that will construct or modify under a
general or registration permit.
Additionally, there is no limit on the
emission rate or the number of sources
that can be covered by a general or
registration permit. As a result, a large
number of relatively-small sources can
locate into the same area and,
cumulatively, cause a violation of
NAAQS, or a facility can emit large
quantities of pollutants over a short
period of time.

Response: WDNR must assure that
these permit programs do not violate the
NAAQS. WDNR is requiring the
applicant to perform an air dispersion
modeling analysis as part of its
application for coverage. The analysis
must include modeling for all criteria
pollutants; however, because there are
no increments for volatile organic
compounds (VOC) (a pre-curser to
ozone), an applicant must submit an
analysis for VOC only if the emissions
are above the major source threshold for
permitting. Regarding ozone, ‘“No
significant ambient impact
concentration has been established.
Instead, any net emissions increase of
100 tons per year of VOC subject to PSD
would be required to perform an
ambient impact analysis.” 1990 New
Source Review Workshop Manual, Page
C.28, footnote b. However, because the
pollutant of concern is ozone and the
standard Gaussian models used for PSD
(i.e., ISCST3 or AERMOD) don’t
estimate ozone concentrations,
determining ozone impacts from
individual sources is difficult. Thus,
states often use another type of analysis
for VOC.

Upon receipt of the application and
analysis, the WDNR has 15 days to
determine whether the source is eligible
for coverage under a general or
registration construction permit, as
provided in NR 406.16(3)(c) and
407.17(4)(c).

NR 406.11(1)(g) provides that the
source may conduct the air quality
determination after the determination
that the source is covered under the
general or registration construction
permit. However, NR 406.16(2)(c) and
406.17(3) also provide that if an
emissions unit or units cause or
exacerbate, or may cause or exacerbate,
a violation of any ambient air quality
standard or ambient air increment, a
source is ineligible for coverage under
the general or registration construction
permit. By requiring the permittee to
submit a modeling analysis, combined
with these provisions in NR 406, WDNR
will ensure that a source will not violate
the NAAQS.

Further, nothing in the proposed
revisions relieves any source from the
requirement to submit its yearly
emissions for inclusion in the emissions
inventory. A note in the rule after
section NR 406.17(4)(e) and
407.105(4)(e) states, “Note: The permit
terms and conditions may include
capture and control efficiencies. The Air
Emissions Management System (AEMS)
requires the owner or operator of a
source to calculate actual annual
emissions for reporting to the inventory
using the terms and conditions in a
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permit.” The data in the emissions
inventory is also used for purposes of
determining compliance with NAAQS.

Comment: Even when the WDNR
revokes a permit due to a violation of
NAAQS or an increment, the violating
source is authorized to continue
operating under the general or
registration permit until a subsequent
permit is issued. NR 406.11(1)(g)(2)
provides that the permittee is “deemed
to be in compliance with the
requirement to obtain a construction
permit until the department takes final
action on a subsequent application for a
construction permit. . .”

Section NR 407.105 of the proposed
revisions, also allow a facility to be
deemed “in compliance” with the SIP
for 90 days even if the facility did not
determine that a SIP requirement
applied and is not in compliance with
the limit. Additionally, the “safe
harbor” language in the proposed
provision is essentially a permit shield,
which extends to requirements which
were never included specifically in a
permit, either as an applicable
requirement or in a non-applicability
determination.

Response: Since EPA’s September 20,
2005, proposed approval of this rule,
WDNR has withdrawn provisions NR
406.11(1)(g)(2), 407.105(7), and
407.15(8)(b) for inclusion in its SIP.

Comment: The proposed changes do
not comply with the public
participation requirements and
procedures required by 40 CFR parts 51
and 70. The public notice and comment
procedure required by part 51 is not
satisfied by merely allowing notice and
comment on a generic permit, which
WDNR later applies to specific facilities.
The required public notice and
comment process requires public
inspection of the information provided
by the applicant and the agency’s
analysis of the effect on air quality.
There is no provision in the proposed
general and registration permit program
whereby the public gets notice and the
ability to comment on ‘“‘the information
submitted by the owner or operator and
of the State or local agency’s analysis of
the effect on air quality.” 40 CFR
51.161(b).

Further, proposed section NR
406.16(1)(c) states that ““the procedural
requirements in s. 285.61(2) to (8),
Stats., do not apply to the determination
of whether an individual source is
covered by a general construction
permit for a source category.” Proposed
section NR 406.17(1)(b) contains similar
language for registration permits.

In addition, the general part 70
permits don’t comply with the public
notice requirements of part 70. The

WDNR must provide the public with,
inter alia: the identity of the affected
facility; the name and address of the
permittee; the name and address of the
permitting authority processing the
permit; the activity or activities
involved in the permit action; the
emissions change involved in any
permit modification; the name, address,
and telephone number of a person from
whom interested persons may obtain
additional information, including copies
of the permit draft, the application, all
relevant supporting materials, and all
other materials available to the
permitting authority that are relevant to
the permit decision. The Act also
requires application materials,
including compliance certification and
compliance plans, to be made public.

Response: As discussed in the
proposal, EPA has determined that, in
cases where standardized permits have
been adopted, EPA and the public need
not be involved in their application to
individual sources as long as the
standard permits themselves have been
subject to notice and opportunity to
comment. Specifically, EPA’s January
25, 1995 memorandum “Guidance on
Enforceability Requirements for
Limiting Potential to Emit through SIP
and § 112 Rules and General Permits”
states that “since the rule establishing
the program does not provide the
specific standards to be met by the
source, each general permit, but not
each application under each general
permit, must be issued pursuant to
public and EPA notice and comment.”
pP.10

EPA’s April 14, 1998, guidance from
John S. Seitz, ‘“Potential to Emit (PTE)
Guidance for Specific Source
Categories” states, “There are two
overall approaches that States and local
agencies can use to establish enforceable
emission limits* * * Under the second
approach, generally appropriate for less
complex sources, States and local
agencies create a standard set of terms
and conditions for many similar sources
at the same time. The terms air quality
agencies use to describe this approach
include “general permits,” “prohibitory
rules,” “exclusionary rules,” and
‘“permits-by-rule.” (From this point on,
rather than to repeat each of these terms,
this guidance will use the term
‘“prohibitory rule” for the latter three
terms.)”” This guidance further states,
“State “prohibitory rules” are similar to
general permits, but States or local
agencies put them in place with a
regulation development process rather
than a permitting process.”

Additionally, EPA’s January 25, 1995,
Memorandum from John S. Seitz,
“Options for Limiting the Potential to

Emit (PTE) of a Stationary Source Under
Section 112 and Title V of the Clean Air
Act”, states, “A concept similar to the
exclusionary rule is the establishment of
a general permit for a given source type.
A general permit is a single permit that
establishes terms and conditions that
must be complied with by all sources
subject to that permit. The
establishment of a general permit
provides for conditions limiting
potential to emit in a one-time
permitting process, and thus avoids the
need to issue separate permits for each
source within the covered source type
or category.”

The State of Massachusetts,
“Summary of Comments and Responses
to Comments from Public Hearing on
Proposed Amendments to 310 CMR
7.00”, to which the commenters cite,
states, “EPA interprets its regulations at
40 CFR 51.160 to require that all
proposed sources undergo full permit
review before construction, with the
exception of sources constructed
pursuant to prohibitory rules.”

EPA has stated in guidance that
prohibitory rules and general permits
are essentially similar, and that neither
require individual permit review. Thus,
a one-time permit process can be used
if the general permit receives full
review. While EPA’s guidance
documents pertaining to general permits
generally apply to operation permits,
the concept can also be applied to
general construction permits, as these
are similar to construction pursuant to
prohibitory rules. Every general permit
issued to a source would not need to go
through full review if the general permit
did, provided certain materials are still
made available to the public.

WDNR must make available to the
public all of the permit information
listed in parts 51 and 70. Similar to the
construction and operation permits
WDNR issues, the registration and
general permits will also be available on
a WDNR Web site. An up-to-date list of
sources covered by registration or
general permits, with all of the required
permittee and facility information, as
well the electronic application, will be
available to view on-line. In addition,
anyone can request to view any permit
related materials by contacting the
WDNR.

Regarding NR 406.16(1)(c) which
states that, “The department may issue
the general construction permit if the
applicable criteria in s. 285.63, Stats.,
are met. The procedural requirements in
s. 285.61(2) to (8), Stats., do not apply
to the determination of whether an
individual source is covered by a
general construction permit for a source
category.” There is a note that follows
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this section which states, ‘“The statutes
cited above require that when issuing a
general construction permit, the
department distribute a notice of the
availability of the proposed general
construction permit and of the
department’s analysis and preliminary
determination, a notice of the
opportunity for public comment and a
notice of the opportunity to request a
public hearing. There will be a 30-day
public comment period and the
department may hold a public hearing
within 60 days after the deadline for
requesting one.”

Wisconsin Stat. 285.63, which
contains the criteria for permit approval,
requires the source to meet all
applicable emission limitations; and
prohibits the source from violating or
exacerbating an air quality standard or
ambient air increment, and from
precluding construction or operation of
other sources. Wisconsin Stat. 285.61(2)
to (8) contains the procedural
requirements for construction permit
application and review, and requires the
WDNR to: prepare an analysis regarding
the effect of the proposed construction,
distribute and publicize the analysis
and a notice of the opportunity to
request a public hearing, receive public
comments, and hold a public hearing on
the construction permit if requested.

As discussed above, because the
general permit will go through the
procedures in Stat. 285, these
procedures will not be required each
time the general permit is issued to a
specific source.

Comment: The proposed revisions
allow the WDNR to determine that the
requirements of NR 424.03(2)(a) or (b)
are technologically infeasible for every
source that will potentially be covered
under a general or registration permit.
Provision NR 424.03 requires WDNR to
determine whether 85% reduction of
VOCs is technologically infeasible.

Response: NR 406.16(1)(d) states,

“* * * Notwithstanding the
requirement in s. NR 424.03(2)(c) to
determine the latest available control
techniques and operating practices
demonstrating best current technology
(LACT) for a specific process line, the
department may include conditions in
the general construction permit that
represent LACT, if the requirements of
s. NR 424.03(2)(a) or (b) are determined
to be technologically infeasible.”
Similar language is included in and
406.17(1)(d), 407.10(1)(d), and
407.105(1)(c).

Wisconsin Stat. NR 424.03 requires
85% control of VOCs for certain
sources. NR 424.03(2)(b)(2) states,
“Where 85% control has been
demonstrated to be technologically

infeasible for a specific process line,
control organic compound emissions by
the use of the latest available control
techniques and operating practices
demonstrating best current technology,
as approved by the Department.” NR
424.03(3) further states, “Surface
coating and printing processes subject to
the requirements of this section may
instead elect, with the approval of the
Department, to meet the emission
limitations of s. NR 422.01 to 422.155,
notwithstanding ss. NR 422.03(1), (2),
(3) or (4) and 425.03, provided that: (a)
The process line meets the specific
applicability requirements of ss. NR
422.05 to 422.155; and (b) The owner or
operator submits a written request to the
department * * *”’ (NR 422.01 to
422.155 provides specific conditions for
the control of VOC emissions for various
types of surface coating, printing and
asphalt surfacing operations.)

Wisconsin’s rule 424.03(2)(b)(2) does
not require a case-by-case or permit-by-
permit analysis, and gives the WDNR
the authority to made such
determinations. The WDNR is making
such a determination for the general
construction permits. EPA believes this
is consistent with Wisconsin’s authority
under 424.03.

Comment: The proposed rule
provides that no construction permit is
required if construction, reconstruction,
or modification does not violate the
term of a general operating permit.
However, many requirements in the
Wisconsin SIP are triggered, and
become more stringent, when a source
is modified or reconstructed. The
proposed NR 407.10(4) does not prevent
construction and modification, but does
not require compliance with the more
stringent SIP limits, which may become
applicable, such as opacity. In fact, it
does not require the source to notify the
WDNR or EPA that it made the change.
Instead, the proposed NR 407.10(4)
merely requires the source to comply
with the existing SIP limit.

Response: If a source with a general
permit becomes subject to an applicable
requirement, such as an opacity limit,
that is different from the limit included
in the general permit, or that is not
included in the general permit, then the
source no longer qualifies for that
general permit. NR 407.10(4)(a)(1)
provides, “Notwithstanding the
provisions in s. NR 406.04(1) and (2), no
construction permit is required prior to
commencing construction,
reconstruction, replacernent, relocation
or modification of a stationary source if
the source is covered under a general
operation permit and all of the
following criteria are met: 1. The
construction, reconstruction,

replacement, relocation or modification
will not result in the source violating
any term or condition of the general
operation permit.”

Furthermore, if construction causes a
new requirement to become applicable
that is not in the general permit, the
source would no longer be eligible for
the general permit and would need to
apply for another permit. NR
407.10(3)(b) provides “(b) An owner or
operator of a stationary source who
requests or requires emission limits,
terms or conditions other than, or in
addition to, those contained in the
general operation permit shall apply for
a different type of permit.” (Emphasis
added.) Further, coverage under a
general permit does not preclude a
source from complying with Stat.
285.63, which requires sources to
comply with all applicable
requirements.

Comment: The operating permit
program will not require that all
emissions, limitations, controls and
other requirements imposed by such
permits will be at least as stringent as
any other applicable imitation or
requirement contained in the SIP.

Further, the rules and the draft
permits already issued by WDNR under
the proposed SIP revision do not
identify what limits, controls and
requirements apply to a source. Instead,
the permit requires the owner or
operator to “meet all applicable air
pollution requirements in ch. 285, Wis.
Stats., and chs. NR 400-NR 499, and
therefore, there is no way for the
requirement to be enforced.

Response: The registration and
general permit rule is not a prohibitory
rule and, thus, the permits, not the rule
itself, will contain the emissions
limitations, controls and other
requirements applicable to the source.
The rule requires the operation permits
to contain these conditions, and NR
407.105(1)(c) provides, “The registration
operation permit shall contain
applicability criteria, emission caps and
limitations, monitoring and record
keeping requirements, reporting
requirements, compliance
demonstration methods and general
conditions appropriate for determining
compliance with the terms and
conditions of the registration operation
permit. The permit terms and
conditions shall be those required to
comply with the Act and those required
to assure compliance with applicable
provisions in ch. 285, Stats., and chs.
NR 400 to 499.” NR 407.10(1)(d) also
provides, ‘“The general operation permit
shall contain applicability criteria,
emission limits, monitoring and record
keeping requirements, reporting
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requirements, compliance
demonstration methods and general
conditions applicable to the stationary
source category. The permit terms and
conditions shall be those required to
comply with the Act and those required
to assure compliance with applicable
provisions in ch. 285, Stats., and chs.
NR 400 to 499.”

As discussed in the previous
response, coverage under a general or
registration permit does not preclude a
source from complying with Stat.
285.63, which requires sources to
comply with all applicable
requirements. Therefore, the permits
must contain conditions that will be at
least as stringent as any other applicable
imitation or requirement contained in
the SIP.

Comment: The proposed permit
programs do not ensure that limitations,
controls, and requirements are
permanent, quantifiable, and otherwise
enforceable as a practical matter. The
proposed provisions rely on an annual
25 tons per year (TPY) cap on
emissions, rather than a production
limit. This violates EPA policy that
synthetic minor permits must contain a
limit on production to be practically
enforceable.

Response: The limitations, controls,
and requirements in the general and
registration construction and minor
operation permits are permanent, as
these permits do not expire. However,
general part 70 permits have a permit
term of 5 years as required by 40 CFR
70.6(a)(2). NR 407.10(1)(e) provides,
“The term of a general operation permit
issued to a part 70 source category, or
granted to an individual part 70 source,
may not exceed 5 years. General
operation permits issued to a non-part
70 source category, or granted to an
individual non-part 70 source, shall
only expire if an expiration date is
requested by the source owner or
operator or the department finds that
expiring coverage would significantly
improve the likelihood of continuing
compliance with applicable
requirements, compared to coverage that
does not expire.”

The limitations in the permits must be
quantifiable. NR 407.15(2)(a)(1)
requires, “The calendar year sum of
actual emissions of each air
contaminant from the facility may not
exceed 25% of any major source
threshold in s. NR 407.02(4), except that
for lead, emissions may not exceed 0.5
tons per calendar year.” The permits
must provide a mechanism to
demonstrate the source will meet these
limitations, and the rule requires the
permits to contain emission limits,
monitoring and record keeping

requirements, reporting requirements,
compliance demonstration methods in
order to determine compliance with all
limits.

Additionally, the limitations,
controls, and requirements in the
permits must be practically enforceable.
EPA has discussed practical
enforceability in various guidance
documents. EPA’s January 25, 1995,
John S. Seitz memorandum, “Options
for Limiting the Potential to Emit (PTE)
of a Stationary Source Under Section
112 and Title V of the Clean Air Act”,
states,

Consequently, in all cases, limitations and
restrictions must be of sufficient quality and
quantity to ensure accountability (see 54 FR
27283). * * *In general, practicable
enforceability for a source-specific permit
means that the permit’s provisions must
specify: (1) A technically-accurate limitation
and the portions of the source subject to the
limitation; (2) the time period for the
limitation (hourly, daily, monthly, and
annual limits such as rolling annual limits);
and (3) the method to determine compliance
including appropriate monitoring, record
keeping, and reporting. For rules and general
permits that apply to categories of sources,
practicable enforceability additionally
requires that the provisions: (1) Identify the
types or categories of sources that are covered
by the rule; (2) where coverage is optional,
provide for notice to the permitting authority
of the source’s election to be covered by the
rule; and (3) specify the enforcement
consequences relevant to the rule.

Wisconsin’s rule meets these
requirements. The rule at NR
407.105(1)(c) and 407.10(1)(d) requires
the permits to contain adequate
emission caps and limitations,
monitoring and record keeping
requirements, reporting requirements,
compliance demonstration methods and
general conditions for determining
compliance. Additionally, the rule at
NR 407.10(1)(b) identifies the types or
categories of sources that can be covered
by the general permit, and coverage is
elective, as provided by NR 407.10(3)(a).
Further, if a facility covered by a
registration or general permit emits
more than its permitted cap, or does not
comply with a permit term, it will no
longer be eligible for the registration or
general permit.

ITI. What Action Is EPA Taking Today?

After carefully reviewing and
considering the issues raised by the
commenter, EPA is taking final action to
approve the proposed SIP revision. EPA
is approving all revisions to Wisconsin
SIP rules NR 400, 406, 407, and 410
submitted by the State on July 28, 2005,
except the sections which Wisconsin
later withdrew from consideration. The
general construction and operation

permit provisions are codified at NR
406.16 and NR 407.10 of the Wisconsin
Administrative Code, respectively.
Registration construction and operation
permit provisions are codified at NR
406.17 and NR 407.105, respectively.
EPA is also approving Wisconsin’s
general permit program under section
112(1) of the Act for the purpose of
creating federally enforceable
limitations on the potential to emit
HAPs regulated under section 112.

This SIP revision amends provisions
of Wisconsin’s construction and
operation permit programs, NR
406.04(1) and NR 407.03(1),
respectively, relating to an existing
exemption for certain grain storage and
processing facilities from needing to
obtain a construction or operation
permit. Additionally, several sections in
NR 406 and NR 407 are renumbered
because of the addition of new
provisions and definitions, and changes
are being made to NR 410.03(1)(a)(5),
NR 410.03(1)(a)(6) and (7), Wisconsin’s
air permit fee rules. EPA is not
approving NR 406.11(1)(g)(2),
407.107(7), and 407.15(8)(b) which were
included in the State’s July 28, 2005,
submittal because WDNR has since
withdrawn these provisions from
inclusion in its SIP. See letter from
Lloyd L. Eagan, Director, to Thomas
Skinner, Regional Administrator, dated
November 14, 2005, in which Wisconsin
withdrew the cited sections from its July
28, 2005 submission.

Specifically, the approved SIP
revision repeals NR 406.04(1)(c) and
407.03(1)(c); renumbers NR 406.02(1) to
(4); amends NR 406.04(1)(ce), (cm) and
(m)(intro.), 406.11(1)(intro.) and (c),
407.03(1)(ce) and (cm), 407.05(7),
407.15(intro.) and (3), 410.03(1)(a)(5),
and 484.05(1); repeals and recreates NR
407.02(3) and 407.10; and creates NR
400.02(73m) and (131m), 406.02(1) and
(2), 406.04(2m), 406.11(1](g)[1),
406.11(3), 406.16, 406.17, 406.18,
407.02(3m), 407.105(1) to (6), 407.107,
407.14 Note, 407.14(4)(c), 407.15(8)(a)
and 410.03(1)(a)(6) and (7).

IV. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, September 30, 1993), this action
is not a “‘significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
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Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a ““significant
regulatory action” under Executive
Order 12866 or a “‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

National Technology Transfer
Advancement Act

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the state to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 7, 2006.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and

shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: December 27, 2005.
Bharat Mathur,
Acting Regional Administrator, Region 5.
m For the reasons stated in the preamble,
part 52, chapter I, of title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart YY—Wisconsin

m 2. Section 52.2570 is amended by
adding paragraph (c)(113) to read as
follows:

§52.2570 Identification of plan.
* * * * *
(C) * % %

(113) Approval—On July 28, 2005,
Wisconsin submitted General and
Registration construction and operation
permitting programs for EPA approval
into the Wisconsin SIP. EPA also is
approving these programs under section
112(1) of the Act. EPA has determined
that these permitting programs are
approvable under the Act, with the
exception of sections NR 406.11(1)(g)(2),
407.105(7), and 407.15(8)(b), which
Wisconsin withdrew from consideration
on November 14, 2005. Finally, EPA is
removing from the state SIP NR
406.04(1)(c) and 407.03(1)(c), the
exemption for certain grain storage and
processing facilities from needing to
obtain a construction or operation
permit, previously approved in
paragraphs (c)(75) and (c)(76) of this
section.

(i) Incorporation by reference.

(A) NR 406.02(1) through (4),
amended and published in the
(Wisconsin) Register, August 2005, No.
596, effective September 1, 2005.

(B) NR 406.04(1) (ce), (cm) and (m)
(intro.), 406.11(1) (intro.) and (c),
407.03(1) (ce) and (cm), 407.05(7),
407.15 (intro.) and (3), 410.03(1)(a)(5),
and 484.05(1) as amended and
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published in the (Wisconsin) Register,
August 2005, No. 596, effective
September 1, 2005.

(C) NR 407.02(3) and 407.10 as
repealed, recreated and published in the
(Wisconsin) Register, August 2005, No.
596 effective September 1, 2005.

(D) NR 400.02(73m) and (131m),
406.02(1) and (2), 406.04(2m),
406.11(1](g)[1), 406.11(3), 406.16,
406.17, 406.18, 407.02(3m), 407.105 (1)
through (6), 407.107, 407.14 Note,
407.14(4)(c), 407.15(8)(a), and
410.03(1)(a)(6) and (7) as created and
published in the (Wisconsin) Register,
August 2005, No. 596, effective
September 1, 2005.

[FR Doc. 06—1030 Filed 2—3-06; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL-8028-2]

RIN 2060-AN18

Protection of Stratospheric Ozone: The

2006 Critical Use Exemption From the
Phaseout of Methyl Bromide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
exempt methyl bromide production and
import for 2006 critical uses.
Specifically, EPA is authorizing uses
that will qualify for the 2006 critical use
exemption, and the amount of methyl
bromide that may be produced,
imported, or made available from
inventory for those uses in 2006. EPA’s
action is taken under the authority of
the Clean Air Act (CAA) and reflects
recent consensus Decisions taken by the
Parties to the Montreal Protocol on
Substances that Deplete the Ozone
Layer (Protocol) at the 16th and 17th
Meetings of the Parties (MOPs) and the
2nd Extraordinary Meeting of the Parties
(ExMOP).

DATES: This final rule is effective on
February 1, 2006.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-OAR-2005-0122. All
documents in the docket are listed on
the http://www.regulations.gov web site.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly

available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Docket, EPA/DC, EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington DC. This Docket
Facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The Docket telephone
number is (202) 566—1742. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT:
Marta Montoro, Office of Atmospheric
Programs, Stratospheric Protection
Division, Mail Code 6205 J,
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460; telephone
number: (202) 343—-9321; fax number:
(202) 343-2337; e-mail address:
mebr.allocation@epa.gov.

SUPPLEMENTARY INFORMATION: This final
rule concerns Clean Air Act restrictions
on the consumption, production, and
use of methyl bromide (class I, Group VI
controlled substance) for critical uses
during calendar year 2006. Under the
Clean Air Act, methyl bromide
consumption and production was
phased out on January 1, 2005 apart
from certain exemptions, including the
critical use exemption and the
quarantine and preshipment exemption.
With this action, EPA is listing the uses
that will qualify for the 2006 critical use
exemption, as well as authorizing
specific amounts of methyl bromide that
may be produced, imported, or made
available from inventory for critical uses
in 2006.

Section 553(d) of the Administrative
Procedure Act (APA), 5 U.S.C. Chapter
5, generally provides that rules may not
take effect earlier than 30 days after they
are published in the Federal Register.
EPA is issuing this final rule under
section 307(d) of the CAA, which states:
“The provisions of section 553 through
557 * * * of Title 5 shall not, except as
expressly provided in this subsection,
apply to actions to which this
subsection applies.” CAA section
307(d)(1). Thus, section 553(d) of the
APA does not apply to this rule. EPA
nevertheless is acting consistently with
the policies underlying APA section
553(d) in making this rule effective on
February 1, 2006. APA section 553(d)
provides an exception for any action
that grants or recognizes an exemption
or relieves a restriction. This final rule

grants an exemption from the phaseout
of methyl bromide.
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I. General Information

A. Regulated Entities

Entities potentially regulated by this
action are those associated with the
production, import, export, sale,
application and use of methyl bromide
covered by an approved critical use
exemption. Potentially regulated
categories and entities include:
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Category Examples of regulated entities throughout the world as a fumigant to IV. What Is the Legal Authority for
control a wide variety of pests such as Exempting the Production and Import

Industry | Producers, Importers and Export- ingects, weeds, rodents, pathogens, and  of Methyl Bromide for Critical Uses

ers of methyl bromide; Applica-
tors, Distributors of methyl bro-
mide; Users of methyl bromide
such as farmers of vegetable
crops, fruits and seedlings, own-
ers of stored food commodities
and structures such as grain
mills and processors, and gov-
ernment and non-government
researchers.

The above table is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is aware
could be potentially regulated by this
action. To determine whether your
facility, company, business, or
organization is regulated by this action,
you should carefully examine the
regulations promulgated at 40 CFR Part
82, Subpart A. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT Section.

II. What Is the Background to the
Phaseout Regulations for Ozone-
Depleting Substances?

The current regulatory requirements
of the Stratospheric Ozone Protection
Program that limit production and
consumption of ozone-depleting
substances can be found at 40 CFR Part
82 Subpart A. The regulatory program
was originally published in the Federal
Register on August 12, 1988 (53 FR
30566), in response to the 1987 signing
and subsequent ratification of the
Montreal Protocol on Substances that
Deplete the Ozone Layer (Protocol). The
United States was one of the original
signatories to the 1987 Montreal
Protocol and the U.S. ratified the
Protocol on April 12, 1988. Congress
then enacted, and President George
H.W. Bush signed into law, the Clean
Air Act Amendments of 1990 (CAAA of
1990) which included Title VI on
Stratospheric Ozone Protection, codified
as 42 U.S.C. Chapter 85, Subchapter VI,
to ensure that the U.S. could satisfy its
obligations under the Protocol. EPA
issued new regulations to implement
this legislation and has made several
amendments to the regulations since
that time.

III. What Is Methyl Bromide?

Methyl bromide is an odorless,
colorless, toxic gas which is used as a
broad-spectrum pesticide and is
controlled under the CAA as a Class I
ozone-depleting substance (ODS).
Methyl bromide is used in the U.S. and

nematodes. Additional characteristics
and details about the uses of methyl
bromide can be found in the rule on the
phaseout schedule for methyl bromide
published in the Federal Register on
March 18, 1993 (58 FR 15014) and the
final rule published in the Federal
Register on December 10, 1993 (58 FR
65018).

The phaseout schedule for methyl
bromide production and consumption
was revised in a direct final rulemaking
on November 28, 2000 (65 FR 70795),
which allowed for the phased reduction
in methyl bromide consumption and
extended the phaseout to 2005. The
revised phaseout schedule was again
amended to allow for an exemption for
quarantine and preshipment purposes
with a final rule (68 FR 238) on January
2, 2003. Information on methyl bromide
can be found at http://www.epa.gov/
ozone/mbr and http://www.unep.org/
ozone or by contacting EPA’s
Stratospheric Ozone Hotline at 1-800—
296-1996.

Because it is a pesticide, methyl
bromide is also regulated by EPA under
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) and other
statutes and regulatory authority, as
well as by States under their own
statutes and regulatory authority. Under
FIFRA, methyl bromide is a restricted
use pesticide. Because of this status, a
restricted use pesticide is subject to
certain Federal and State requirements
governing its sale, distribution, and use.
Nothing in this final rule implementing
the Clean Air Act is intended to
derogate from provisions in any other
Federal, State, or local laws or
regulations governing actions including,
but not limited to, the sale, distribution,
transfer, and use of methyl bromide. All
entities that would be affected by
provisions of this rule must continue to
comply with FIFRA and other pertinent
statutory and regulatory requirements
for pesticides (including, but not limited
to, requirements pertaining to restricted
use pesticides) when importing,
exporting, acquiring, selling,
distributing, transferring, or using
methyl bromide for critical uses. The
regulations in this action are intended
only to implement the CAA restrictions
on the production, consumption, and
use of methyl bromide for critical uses
exempted from the phaseout of methyl
bromide.

Authorized by the Parties to the
Montreal Protocol?

Methyl bromide was added to the
Protocol as an ozone-depleting
substance in 1992 through the
Copenhagen Amendment to the
Protocol. The Parties authorize critical
use exemptions through their Decisions.

The Parties agreed that each
industrialized country’s level of methyl
bromide production and consumption
in 1991 should be the baseline for
establishing a freeze in the level of
methyl bromide production and
consumption for industrialized
countries. EPA published a final rule in
the Federal Register on December 10,
1993 (58 FR 65018), listing methyl
bromide as a class I, Group VI
controlled substance, freezing U.S.
production and consumption at this
1991 level, and, in Section 82.7 of the
rule, setting forth the percentage of
baseline allowances for methyl bromide
granted to companies in each control
period (each calendar year) until the
year 2001, when the complete phaseout
would occur. At their 1995 meeting, the
Parties made adjustments to the methyl
bromide control measures and agreed to
reduction steps and a 2010 phaseout
date for industrialized countries with
exemptions permitted for critical uses.
At their 1997 meeting, the Parties agreed
to further adjustments to the phaseout
schedule for methyl bromide in
industrialized countries, with reduction
steps leading to a 2005 phaseout for
industrialized countries. In October
1998, the U.S. Congress amended the
CAA to prohibit the termination of
production of methyl bromide prior to
January 1, 2005, to require EPA to bring
the U.S. phaseout of methyl bromide in
line with the schedule specified under
the Protocol, and to authorize EPA to
provide exemptions for critical uses. On
November 28, 2000, EPA issued
regulations to amend the phaseout
schedule for methyl bromide and extend
the complete phaseout of production
and consumption to 2005 (65 FR 70795).

On December 23, 2004 (69 FR 76982),
EPA published a final rule in the
Federal Register (the “Framework
Rule”) that established the framework
for the critical use exemption; set forth
a list of approved critical uses for 2005;
and specified the amount of methyl
bromide that could be supplied in 2005
from available inventory and new
production or import to meet approved
critical uses. With this action, EPA is
authorizing the uses that will qualify as
approved critical uses in 2006 and the
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amount of the 2006 critical use
exemption.

This action reflects Decision XVI/2,
taken at the Parties’ 16th Meeting in
November 2004; Decision Ex.II/I, taken
at the Second Extraordinary Meeting of
the Parties in July 2005; and Decision
XVII/9, taken at the Parties’ 17th
Meeting in December 2005. In
accordance with Article 2H(5), the
Parties have issued several Decisions
pertaining to the critical use exemption.
These include Decision IX/6, which sets
forth criteria for review of proposed
critical uses, as well as the Decisions
noted above. For a discussion of the
relationship between the relevant
provisions of the CAA and Article 2H of
the Protocol, and the extent to which
EPA takes into account Decisions of the
Parties that interpret Article 2H, refer to
the December 23, 2004 Framework Rule
(69 FR 76984—76985). Briefly, EPA
regards certain provisions of Decisions
1X/6, XV1/2, Ex.I1/1, and XVII/9 as
subsequent consensus agreements of the
Parties that address the interpretation
and application of the critical use
provision in Article 2H(5) of the
Protocol. In this action, EPA is
following the relevant terms of these
Decisions. This will ensure consistency
with the Montreal Protocol and satisfy
the requirements of Section 604(d)(6)
and Section 614(b) of the Clean Air Act.

In Decision XVI/2, taken in November
2004, the Parties to the Protocol agreed
as follows: “for the agreed critical-use
categories for 2006, set forth in section
ITA to the annex to the present Decision
for each Party, to permit, subject to the
conditions set forth in Decision Ex.1/4,
to the extent those conditions are
applicable, the levels of production and
consumption for 2006 set forth in
section IIB to the annex to the present
Decision which are necessary to satisfy
critical uses, with the understanding
that additional levels of production and
consumption and categories of uses may
be approved by the Meeting of the
Parties to the Montreal Protocol in
accordance with Decision IX/6.” Section
IIA of the Annex to Decision XV1/2 lists
the following critical use categories for
the U.S.: Cucurbits—field; dried fruit
and nuts; forest nursery seedlings;
nursery stock—fruit trees, raspberries,
roses; strawberry runners; turfgrass; dry
commodities/cocoa beans; dry
commodities/structures; eggplant/field;
mills and processors; peppers/field;
strawberry fruit/field; tomato/field; and
orchard replant with a total agreed
critical-use level of 6,897,680 kilograms,
which is equivalent to 27% of the U.S.
1991 methyl bromide consumption
baseline.

In Decision Ex.II/1, taken in July
2005, the Parties to the Protocol agreed
as follows: “for the agreed critical uses
for 20086, set forth in table A of the
annex to the present Decision, to permit,
subject to the conditions set forth in the
present Decision and in Decision Ex. I/
4, to the extent those conditions are
applicable, the supplementary levels of
production and consumption for 2006
set forth in table B of the annex to the
present Decision which are necessary to
satisfy critical uses, with the
understanding that additional levels and
categories of uses may be approved by
the Seventeenth Meeting of the Parties
in accordance with Decision IX/6.”
Table A of the Annex to Decision Ex.II/
1 lists the following critical use
categories for the U.S.: Ornamentals;
dry-cured ham; dry commodities/
structures (cocoa beans); dry
commodities/structures (processed
foods, herbs and spices, dried milk and
cheese processing facilities); eggplant—
field, for research only; mills and
processors; peppers—field; strawberry
fruit—field; tomato—field with a total
agreed critical-use level of 1,117,003
kilograms, which is equivalent to 5% of
the U.S. 1991 methyl bromide
consumption baseline. When combined,
the agreed critical use levels for 2006
from Decision XVI/2 and Decision Ex.II/
1 total 8,074,683 kilograms, which is
equivalent to 32% of the U.S. 1991
methyl bromide consumption baseline.
Decision XVII/9, taken at the 17th
Meeting of the Parties in December
2005, authorizes an additional 26.4% of
baseline for 6,749,000 kilograms for
2007, and an additional supplemental
request of 7,070 kilograms for 2006.
This supplemental amount is discussed
more fully in Section J below. Based, in
part, on the applications underlying the
U.S. 2006 nomination, the extensive
review of those applications
culminating in the preparation of that
nomination, and the Decisions noted
above, EPA is modifying Columns B and
C of Appendix L to 40 CFR Part 82,
Subpart A to reflect agreed critical use
categories, locations of use, and limiting
critical conditions applicable to the
2006 control period.

The question of whether, and to what
extent, EPA should adjust the total
critical use level agreed by the Parties
for 2006 is addressed in Section E
below. The question of what amount of
the total should come from new
production or import, and what amount
should come from pre-phaseout
inventories, is addressed in Section F
below. For the reasons given in those
sections, and based, in part, on the
applications underlying the U.S. 2006

nomination, the extensive review of
those applications culminating in the
preparation of that nomination, and the
Decisions noted above, EPA is
modifying the table in 40 CFR 82.8 to
reflect the amount of methyl bromide
that may be produced or imported, and
sold from pre-phaseout inventories, for
the 2006 control period.

V. What Is the Critical Use Exemption
Process?

A. Background of the Process

Starting in 2002, EPA began notifying
applicants as to the availability of an
application process for a critical use
exemption to the methyl bromide
phaseout. On May 8, 2003, the Agency
published a notice in the Federal
Register (68 FR 24737) announcing the
deadline to apply for critical uses for the
2006 calendar year, and directing
applicants to announcements posted on
EPA’s methyl bromide Web site at
http://www.epa.gov/ozone/mbr.
Applicants were told they could apply
as individuals or as part of a group of
users (a “‘consortium”) who face the
same limiting critical conditions (i.e.,
specific conditions which establish a
critical need for methyl bromide). This
process has been repeated on an annual
basis since then. The critical use
exemption is designed to meet the needs
of methyl bromide users who do not
have technically and economically
feasible alternatives available.

The criteria for the exemption are
delineated in Decision IX/6 of the
Parties to the Protocol. In that Decision,
the Parties agreed that ““a use of methyl
bromide should qualify as ‘critical’ only
if the nominating Party determines that:
(i) The specific use is critical because
the lack of availability of methyl
bromide for that use would result in a
significant market disruption; and (ii)
there are no technically and
economically feasible alternatives or
substitutes available to the user that are
acceptable from the standpoint of
environment and public health and are
suitable to the crops and circumstances
of the nomination.” These criteria are
reflected in EPA’s definition of “critical
use’ at 40 CFR 82.3.

In response to the annual requests for
critical use exemption applications
published in the Federal Register,
applicants have provided information
supporting their position that they have
no technically and economically
feasible alternatives to methyl bromide
available to them. Applicants for the
exemption have submitted information
on their use of methyl bromide, on
research into the use of alternatives to
methyl bromide, on efforts to minimize
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use of methyl bromide and reduce
emissions, and on the specific technical
and economic research results of testing
alternatives to methyl bromide.

EPA’s December 23, 2004, Framework
Rule describing the operational
framework for the critical use
exemption (69 FR 76982) established
the majority of critical uses for the 2005
calendar year. Today’s action authorizes
exemptions for 2006 reflecting
information that the U.S. Government
submitted to the Protocol’s Ozone
Secretariat in its annual nomination
submission in February 2004, as
approved by the Parties in November
2004, July 2005, and December 2005.
The domestic review process is
discussed in detail in a memo titled
“Development of 2003 Nomination for a
Critical Use Exemption for Methyl
Bromide for the United States of
America” on Docket ID OAR-2005—
0122. Briefly, the U.S. Government
reviews applications using the criteria
in Decision IX/6 and creates a package
for submission to the Ozone Secretariat
of the Protocol (the “critical use
nomination” or CUN). The CUNs of
various countries are then reviewed by
the Methyl Bromide Technical Options
Committee (MBTOC) and the Technical
and Economic Assessment Panel
(TEAP), which are independent
advisory bodies to the Parties. These
bodies make recommendations to the
Parties regarding the nominations.

On February 7, 2004, the U.S.
Government submitted the second U.S.
Nomination for a Critical Use
Exemption for Methyl Bromide to the
Ozone Secretariat of the United Nations
Environment Programme. This second
nomination contained a supplemental
request for critical use methyl bromide
for 2005 and the initial request for 2006.
In June 2004, MBTOC sent questions to
the U.S. Government concerning
technical and economic issues in the
nomination. The U.S. Government
transmitted its response on August 12,
2004. The U.S. submitted a revised
request in conjunction with “The U.S.
Nomination for Critical Uses for Methyl
Bromide in 2007 and Beyond.” This
revised request was for an additional
amount of 622,053 kilograms of methyl
bromide for a total of 2,844,985
kilograms of methyl bromide for the
year 2006. This revised request was
included in the U.S. rebuttal to
MBTOC’s recommendation issued in its
October 2004 report. These documents,
together with reports by the advisory
bodies noted above, can be accessed on
Docket ID OAR-2005-0122.

EPA received five comments
requesting the Agency not to exempt
any methyl bromide for critical uses.

The CAA allows the Agency to create an
exemption for critical uses from the
production and consumption phaseout
of methyl bromide. In Decisions XVI/2,
Ex II/1, and XVII/9, the Parties decided
to authorize an exemption for uses
nominated by the United States. EPA, in
conjunction with other U.S.
Government entities, spent substantial
time reviewing applications for critical
use exemptions and preparing a
nomination due to the lack of
technically and economically feasible
alternatives for the nominated uses.
Although the Act does not require EPA
to establish an exemption, EPA believes
the lack of suitable alternatives for the
uses listed as approved critical uses in
this rulemaking warrants the
continuation of the exemption process
begun in 2005.

The history of ozone protection
programs has been the transition of
industries away from production,
import, and use of ozone-depleting
substances to alternatives. In some
instances a successful transition was
possible within the allotted time. In
other instances, additional time has
been required to allow for the
development and market penetration of
alternatives. In fact, more than ten years
after the phaseout of
chlorofluorocarbons (CFCs), the U.S.
Government is still exempting the
production of CFCs for essential uses in
metered dose inhalers. In the instance of
critical uses where suitable alternatives
are not yet available for all uses, EPA
believes it would be inconsistent with
the history and the goals of the ozone
protection program not to allow for a
safety valve in accordance with the
provisions of both international and
domestic law.

B. How Does This Final Rulemaking
Relate to Previous Rulemakings
Regarding the Critical Use Exemption?

EPA’s December 23, 2004 Framework
Rule (69 FR 76982) established the
framework for the critical use
exemption in the U.S., including trading
provisions and recordkeeping and
reporting obligations. The Framework
Rule defines the terms “critical use
allowances” (CUAs) and ““critical stock
allowances” (CSAs) at 40 CFR 82.3.
Each allowance represents the right to
produce or import, or to sell from
inventory, respectively, one kilogram of
methyl bromide for an approved critical
use. For example, a distributor with 100
CSAs may sell 100 kilograms of pre-
phaseout methyl bromide from
inventory for an approved critical use.
Today’s action authorizes the uses that
will qualify as approved critical uses for
2006 and allocates CUAs and CSAs for

those uses. In the future, EPA will
continue to undertake rulemakings that
address both the approved critical uses
and the amounts of methyl bromide to
be allocated for critical uses in specific
control periods.

On August 30, 2005, EPA published a
direct final rule and concurrent
proposal relating to supplemental
critical use exemptions for 2005 (70 FR
51270). These recent notices in the
Federal Register addressed three
additional uses as well as additional
CSAs for supplementary amounts of
critical use methyl bromide in 2005.
EPA received adverse comments on the
direct final rule and published a
withdrawal notice in the Federal
Register on October 18, 2005 (70 FR
60443), which stopped the rule from
going into effect. EPA addressed the
comments and published a final rule for
supplemental 2005 CSAs and uses in
the Federal Register on December 13,
2005 (70 FR 73604). In this action, the
Agency is finalizing: (1) The list of uses
that qualify for the critical use
exemption in 2006; and (2) the amounts
of methyl bromide that may be
produced or imported, or supplied from
pre-phaseout inventories, for those uses
in 2006.

In the proposed rulemaking,
published on October 27, 2005 (70 FR
62030), EPA sought comment on critical
use exemptions for the 2006 calendar
year. Only discrete, specific changes to
the operational framework were
proposed. Some commenters, however,
requested that EPA re-examine
significant portions of the operational
framework identified in the December
23, 2004 Framework Rule. In this action,
EPA is only addressing comments
within the scope of the proposal, but
may consider additional suggestions
pertaining to other areas in future
critical use exemption rulemakings.
With respect to many of the comments
on the operational framework, EPA has
already addressed similar points in the
Response to Comments document for
the Framework Rule, accessible on
Docket ID OAR-2005-0122.

With respect to the critical use
exemption regulatory process generally,
EPA received eight comments
expressing concern about the late
publication of the proposed rule. EPA
understands this concern but notes that
the Second Extraordinary Meeting of the
Parties, where the final 2006 amounts
for critical uses in the U.S. were
authorized by the Parties, did not take
place until July 1, 2005.

EPA received one comment asking
how the critical use exemption process
will be affected by the enforcement of
ISPM 15 (the international standard for
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trade in wood packaging material,
including dunnage). EPA notes that
ISPM 15 is unrelated to the critical use
exemption process.

EPA received two comments
concerning the term significant market
disruption, as described in Decision IX/
6. One commenter stated that the
proposal was flawed because EPA does
not define significant market disruption.
A description of EPA’s application of
this concept is available in the memo
titled “Development of the 2003
Nomination for a Critical Use
Exemption for Methyl Bromide for the
United States of America,” on E-Dockets
0OAR-2003-0017, OAR-2004—-0506, and
OAR-2005-0122. The commenter states
that a “significant market disruption”
refers to “‘a decrease or delay in supply
or an increase in price of a commodity
produced with methyl bromide.” EPA
views this as one possible type of
market disruption. As stated in the
memo available on E-docket OAR—
2004-0506, ‘“‘markets are partially
defined by the interaction between
supply and demand, which determines
the price and quantity of a good traded
in a market. EPA’s position is that a
disruption to either side of a commodity
market, demand or supply, would result
in market disruption.” That is, a
significant market disruption could be
experienced on the demand side as an
increase in price, as noted by the
commenter, or on the supply side if
Growers or processors experience a loss
of production or delays in production.
For example, if the loss of methyl
bromide in strawberry production
resulted in significant production
decreases—and loss of grower income—
EPA could determine that it constitutes
a significant market disruption.

In determining whether a change in
supply or demand is significant, EPA
considers several dimensions of which
two are key: (1) Individual versus
aggregate and (2) absolute versus
relative. EPA typically evaluates losses
at the individual level, e.g., on a per-
acre basis. We then extrapolate to the
aggregate loss by multiplying this
representative loss by the number of
acres affected, using crop budgets and
other relevant information. EPA
balances the two measures to determine
whether impacts are significant. For
example, if the loss of methyl bromide
in Michigan for vegetable production
results in shortages and high prices in
the upper Midwest, EPA may determine
that it constitutes a significant market
disruption, even if producers and
consumers in the rest of the country are
unaffected.

The other key dimension is absolute
versus relative impacts. The loss of a

single processing plant may not seem
significant. However, if there are only
three such plants, the loss of one could
still result in significant market
disruption. EPA relies on detailed crop
budgets and other sources of
information for data on production
costs, gross revenues, and other
measures.

One commenter, in requesting a
clearer definition of significant market
disruption, provided an example of a
situation that it did not believe would
constitute a significant market
disruption. The example was a price
increase of less than 1 cent per pound
of flour as a result of the use of a methyl
bromide alternative. In analyzing this
example, however, EPA would look not
only at the market price, but also at the
effects on users, bearing in mind the
dimensions explained above.

C. What Are the Approved Critical
Uses?

In Decision XVI/2, taken in November
2004, the Parties to the Protocol agreed
as follows: “for the agreed critical-use
categories for 2006, set forth in section
ITA to the annex to the present Decision
for each Party, to permit, subject to the
conditions set forth in Decision Ex.1/4,
to the extent those conditions are
applicable, the levels of production and
consumption for 2006 set forth in
section IIB to the annex to the present
Decision which are necessary to satisfy
critical uses, with the understanding
that additional levels of production and
consumption and categories of uses may
be approved by the Meeting of the
Parties to the Montreal Protocol in
accordance with Decision IX/6.” Section
ITA of the Annex to Decision XVI/2 lists
the following critical use categories for
the U.S.: Cucurbits—field; dried fruit
and nuts; forest nursery seedlings;
nursery stock—fruit trees, raspberries,
roses; strawberry runners; turfgrass; dry
commodities/cocoa beans; dry
commodities/structures; eggplant field;
mills and processors; peppers field;
strawberry fruit field; tomato field; and
orchard replant. These categories
represent a total agreed critical-use level
for 2006 of 6,897,680 kilograms, which
is equivalent to 27% of the U.S. 1991
methyl bromide consumption baseline.

In Decision Ex.II/1, taken in July
2005, the Parties to the Protocol agreed
as follows: “for the agreed critical uses
for 20086, set forth in table A of the
annex to the present Decision, to permit,
subject to the conditions set forth in the
present Decision and in Decision Ex. I/
4, to the extent those conditions are
applicable, the supplementary levels of
production and consumption for 2006
set forth in table B of the annex to the

present Decision which are necessary to
satisfy critical uses, with the
understanding that additional levels and
categories of uses may be approved by
the Seventeenth Meeting of the Parties
in accordance with Decision IX/6.”
Table A of the Annex to Decision Ex.II/
1 lists the following critical use
categories for the U.S.: Ornamentals;
dry-cured ham; dry commodities/
structures (cocoa beans); dry
commodities/structures (processed
foods, herbs and spices, dried milk and
cheese processing facilities); eggplant—
field, for research only; mills and
processors; peppers—field; strawberry
fruit—field; tomato—field. These
categories represent an additional
agreed critical-use level for 2006 of
1,117,003 kilograms, which is
equivalent to 5% of the U.S. 1991
methyl bromide consumption baseline.
When combined, the agreed critical-use
levels for 2006 from Decision XVI/2 and
from Decision Ex.II/1 total 8,074,683
kilograms, which is equivalent to 32%
of the U.S. 1991 methyl bromide
consumption baseline. Based, in part,
on the applications underlying the U.S.
2006 nomination, the extensive review
of those applications culminating in the
preparation of that nomination, and the
Decisions noted above, EPA is
modifying Columns B and C of
Appendix L to 40 CFR Part 82, Subpart
A to reflect agreed critical-use
categories.

Under the December 23, 2004,
Framework Rule (69 FR 76982), an
approved critical user may obtain access
to exempted production/import and
limited inventories of pre-phaseout
methyl bromide inventory, the
combination of which constitute the
supply of “critical use methyl bromide”
intended to meet the needs of agreed
critical uses.

As set out in the Framework Rule, an
approved critical user is a self-identified
entity who meets the following
requirements:

(1) For the applicable control period,
applied to EPA for a critical use
exemption or is a member of a
consortium that applied to EPA for a
critical use exemption for a use and
location of use that was included in the
U.S. nomination, authorized by a
Decision of the Parties to the Montreal
Protocol, and then finally determined by
EPA in a notice-and-comment
rulemaking to be an approved critical
use, and

(2) Has an area in the applicable
location of use that requires methyl
bromide fumigation because the user
reasonably expects that the area will be
subject to a limiting critical condition
during the applicable control period.
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Using these criteria, an approved
critical user could be a tomato farmer in
Florida whose farm is over karst
topography, but would not include a
tomato farmer in Oklahoma even if he
too has a farm over karst topography
because no exemption application was
filed on behalf of Oklahoma tomato
farmers. Similarly, a Florida tomato
farmer who did not have a field with
karst topography, or one of the other
limiting critical conditions specified in
this rule, would not be an approved
critical user because the circumstance of
the use is not an approved critical use.

A “limiting critical condition” is the
basis on which the critical need for
methyl bromide is demonstrated and
authorized. It is defined as “the
regulatory, technical, and economic
circumstances * * * that establish
conditions of critical use of methyl
bromide in a fumigation area.” 40 CFR
82.3. The limiting critical condition
placed on a use category reflects certain
regulatory, technical, or economic
factors that either prohibit the use of
alternatives or represent the lack of a
technically or economically feasible
alternative for that use or circumstance.
For example, EPA may determine that a
critical use exemption for tomatoes is
only necessary for areas of tomato
production in karst topography even if
the EPA received applications for all of
U.S. fresh market tomato production. In
this example, not all tomato growers
would be eligible to acquire exempted
critical use methyl bromide. Only those
growers with production in an area with
the limiting critical condition of karst
topography would have access to
critical use methyl bromide. Another
example is as follows: EPA received
applications for exemptions for all U.S.
grain milling companies that are
members of the North American Milling
Association (NAMA). The Parties
authorized the exemption because grain
milling companies have a critical need
for methyl bromide because the
alternatives can not be used, in part, due
to corrosivity to electronic equipment.
Thus, one of the limiting critical
conditions for this critical use category
is the presence of sensitive electronic
equipment subject to corrosion
associated with fumigation with the

alternative. All grain mills that are
members of NAMA that have sensitive
electronic equipment would be eligible
to acquire and use critical use methyl
bromide.

EPA is authorizing the critical uses
and limiting critical conditions for the
year 2006 based on its assessment of the
technical and economic feasibility of
alternatives and the potential for a
significant market disruption if methyl
bromide were not available for the uses
authorized for 2006. This authorization
is based on the information submitted
by CUE applicants, as well as public
and proprietary data sources. The CUE
applications (except to the extent
claimed confidential), the U.S.
nomination, the questions and answers
between the MBTOC and the U.S.
Government about the nomination, and
procedural memos are all available on
Docket ID OAR-2005-0122. Data
submitted by the CUE applicants served
as a basis for the nomination. EPA and
other government experts also sought
data from multiple other sources,
including but not limited to the
National Agricultural Statistics Service
of the U.S. Department of Agriculture,
the State of California Department of
Pesticide Regulation, and proprietary
agricultural databases available to EPA.
All of the CUE applications underwent
a rigorous review by highly qualified
technical experts. A detailed
explanation of the nomination process,
including the criteria used by expert
reviewers, is available in a memo titled
“Development of the 2003 Nomination
for a Critical Use Exemption for Methyl
Bromide from the United States of
America” on Docket ID OAR-2005—
0122. The memo was originally written
to describe the process leading to the
2005 critical use exemption rules, but it
applies generally to the process leading
to this action.

The U.S. Government, in developing
the nomination, defined the limiting
critical conditions for which exempted
methyl bromide was being sought. The
U.S. Government used the information
referenced above to determine: (a)
Whether the lack of availability of
methyl bromide for a particular use
would result in significant market
disruption, and (b) whether there were
any technically and economically

TABLE |.—APPROVED CRITICAL USES

feasible methyl bromide alternatives
available to the user. The analysis was
described in the U.S. critical use
nomination. The nomination was then
sent to the Parties to the Protocol, and
the Parties used the information in the
nomination and the report from the
MBTOC (which was based in part on the
iterative exchange of questions and
answers with the U.S. Government) as
the basis for the Decisions that
authorized critical uses.

Based on the information described
above, EPA determined that the uses in
Table I, with the limiting critical
conditions specified, qualify to obtain
and use critical use methyl bromide in
2006, as discussed in Section E.
However, as discussed in Section E,
some of the circumstances for some of
the critical use categories have changed
due to recent registrations of an
alternative and therefore EPA is
decreasing the total CUE level for 2006.
EPA has determined, based on the U.S.
nomination and its supporting
documents, that users who are in a
specific geographic location, identified
below, or who are members of a specific
industry consortium, identified below,
or companies specifically identified
below, are approved critical users
provided that such users are subject to
the specified limiting critical
condition(s).

EPA notes the endorsement of
emission minimization techniques in
paragraph 6 of Decision Ex.II/1 and
urges the users listed in Table I to use
“emission minimization techniques
such as virtually impermeable films,
barrier film technologies, deep shank
injection and/or other techniques that
promote environmental protection,
whenever technically and economically
feasible.” Indeed, many emissions
minimization techniques are already
being applied, some of which are
required in accordance with methyl
bromide label requirements. Users
should make every effort to decrease
overall emissions of methyl bromide by
implementing such measures, to the
extent consistent with state and local
laws and regulations. EPA notes that
research continues to be conducted on
the potential to reduce application rates
and emissions using high-barrier films.

Column A
Approved critical uses

Approved critical user and location

Column B

of use

Column C
Limiting critical conditions

Pre-Plant Uses:
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TABLE |.—APPROVED CRITICAL USES—Continued

Column A
Approved critical uses

Column B
Approved critical user and location
of use

Column C
Limiting critical conditions

Cucurbits

Eggplant

Forest Nursery Seedlings

(a) Michigan growers

(b) Southeastern U.S. except
Georgia limited to growing loca-
tions in Alabama, Arkansas,
Kentucky, Louisiana,  North
Carolina, South Carolina, Ten-
nessee, and Virginia.

(c) Georgia growers

(a) Florida growers

(b) Georgia growers

(c) Michigan growers

(a) Members of the Southern For-
est Nursery Management Coop-
erative limited to growing loca-
tions in Alabama, Arkansas,
Florida, Georgia, Louisiana, Mis-
sissippi, North Carolina, Okla-
homa, South Carolina, Ten-
nessee, Texas and Virginia.

(b) International Paper and its sub-
sidiaries limited to growing loca-
tions in Alabama, Arkansas,
Georgia, South Carolina and
Texas.

(c) Public (government-owned)
seeding nurseries in the states
of lllinois, Indiana, Kentucky,
Maryland, Missouri, New Jersey,
Ohio, Pennsylvania, West Vir-
ginia and Wisconsin.

(d) Weyerhaeuser Company and
its subsidiaries limited to grow-
ing locations in Alabama, Arkan-
sas, North Carolina and South
Carolina.

(e) Weyerhaeuser Company and
its subsidiaries limited to grow-
ing locations in Washington and
Oregon.

(f) Michigan growers

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe soilborne fungal
disease infestation, or moderate to severe disease infestation could
occur without methyl bromide fumigation; or with a need for methyl
bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or to a lesser extent: fungal disease infesta-
tion and root knot nematodes; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, moderate to severe fungal disease infesta-
tion, or to a lesser extent: root knot nematodes; or with a need for
methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe nematodes, or mod-
erate to severe disease infestation, or restrictions on alternatives
due to karst geology; or with a need for methyl bromide for re-
search purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe nematodes, or mod-
erate to severe pythium root and collar rots, or moderate to severe
southern blight infestation, and to a lesser extent: crown and root
rot; or with a need for methyl bromide for research purposes.

with a reasonable expectation that moderate to severe soilborne
fungal disease infestation could occur without methyl bromide fumi-
gation; or with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe disease infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe disease infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe weed infestation in-
cluding purple and yellow nutsedge infestation, or moderate to se-
vere Canada thistle infestation, or moderate to severe nematodes,
and to a lesser extent: fungal disease infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, moderate to severe disease infestation, and
to a lesser extent: nematodes and worms.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe yellow nutsedge in-
festation, or moderate to severe fungal disease infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
moderate to severe Canada thistle infestation, moderate to severe
nutsedge infestation, and to a lesser extent: nematodes.
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TABLE |.—APPROVED CRITICAL USES—Continued

Column B
Column A e ; Column C
Approved critical uses Approved cr't'%%l uussee r and location Limiting critical conditions
(9) Michigan herbaceous | with a reasonable expectation that one or more of the following lim-

Orchard Nursery Seedlings

Strawberry Nurseries

Orchard Replant

perennials growers.

(a) Members of the Western Rasp-
berry Nursery Consortium lim-
ited to growing locations in Cali-
fornia and Washington
(Driscoll’s Raspberries and their
contract growers in California
and Washington).

(b) Members of the California As-
sociation of Nurserymen-Decidu-
ous Fruit and Nut Tree Growers.

(c) California rose nurseries

(a) California growers

(b) North Carolina, Tennessee and
Maryland growers.

(a) California stone fruit growers ...

(b) California table and
grape growers.

raisin

(c) California walnut growers

iting critical conditions already exist or could occur without methyl
bromide fumigation: moderate to severe nematodes, moderate to
severe fungal disease infestation, and to a lesser extent: yellow
nutsedge and other weeds infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematode infesta-
tion, medium to heavy clay soils, or a prohibition on the use of 1,3-
dichloropropene products due to reaching local township limits on
the use of this alternative; or with a need for methyl bromide for re-
search purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, me-
dium to heavy clay soils, or a prohibition on the use of 1,3-
dichloropropene products due to reaching local township limits on
the use of this alternative; or with a need for methyl bromide for re-
search purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or user
may be prohibited from using 1,3-dichloropropene products be-
cause local township limits for this alternative have been reached;
or with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe yellow or purple nutsedge infestation, or
moderate to severe nematodes; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe black root rot, or
moderate to severe root-knot nematodes, or moderate to severe
yellow and purple nutsedge infestation, and to a lesser extent:
crown rot; or with a need for methyl bromide for research pur-
poses.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or
moderate to severe fungal disease infestation, or replanted (non-
virgin) orchard soils to prevent orchard replant disease, or medium
to heavy soils, or a prohibition on the use of 1,3-dichloropropene
products because local township limits for this alternative have
been reached; or with a need for methyl bromide for research pur-
poses.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or
moderate to severe fungal disease infestation, or replanted (non-
virgin) orchard soils to prevent orchard replant disease, or medium
to heavy soils, or a prohibition on the use of 1,3-dichloropropene
products because local township limits for this alternative have
been reached; or with a need for methyl bromide for research pur-
poses.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or re-
planted (non-virgin) orchard soils to prevent orchard replant dis-
ease, or medium to heavy soils, or a prohibition on the use of 1,3-
dichloropropene products because local township limits for this al-
ternative have been reached; or with a need for methyl bromide for
research purposes.
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TABLE |.—APPROVED CRITICAL USES—Continued

Column A
Approved critical uses

Column B
Approved critical user and location
of use

Column C
Limiting critical conditions

Ornamentals

Peppers

Strawberry Fruit

(d) California almond growers

(a) California growers

(b) Florida growers

(a) California growers

(b) Alabama, Arkansas, Kentucky,
Louisiana, North Carolina, South
Carolina, Tennessee and Vir-
ginia growers.

(c) Florida growers

(d) Georgia growers

(e) Michigan growers

(a) California growers

(b) Florida growers

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or re-
planted (non-virgin) orchard soils to prevent orchard replant dis-
ease, or medium to heavy soils, or a prohibition on the use of 1,3-
dichloropropene products because local township limits for this al-
ternative have been reached; or with a need for methyl bromide for
research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe nematodes, or a prohibition on the use of
1,3-dichloropropene products because local township limits for this
alternative have been reached; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe weed infestation, or
moderate to severe disease infestation, or moderate to severe
nematodes, or karst topography; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe nematodes, or a prohibition on the use of
1,3-dichloropropene products because local township limits for this
alternative have been reached; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical and conditions already either exists or could occur
without methyl bromide fumigation: moderate to severe yellow or
purple nutsedge infestation, or moderate to severe nematodes, or
moderate to severe pythium root, collar, crown and root rots, or the
presence of an occupied structure within 100 feet of a growers
field the size of 100 acres or less; or with a need for methyl bro-
mide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe disease infestation, or
moderate to severe nematodes, or karst topography; or with a
need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe nematodes, or mod-
erate to severe pythium root and collar rots, or moderate to severe
southern blight infestation, and to a lesser extent: crown and root
rot; or with a need for methyl bromide for research purposes.

with a reasonable expectation that moderate to severe fungal disease
infestation would occur without methyl bromide fumigation; or with
a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe black root rot or
crown rot, or moderate to severe yellow or purple nutsedge infesta-
tion, or moderate to severe nematodes, or a prohibition of the use
of 1,3-dichloropropene products because local township limits for
this alternative have been reached, time to transition to an alter-
native; or with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge, or moderate to severe nematodes, or moderate to se-
vere disease infestation, or karst topography and to a lesser ex-
tent: carolina geranium or cut-leaf evening primrose infestation; or
with a need for methyl bromide for research purposes.
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TABLE |.—APPROVED CRITICAL USES—Continued

Column A
Approved critical uses

Column B
Approved critical user and location
of use

Column C
Limiting critical conditions

Tomatoes

Turfgrass

Post-Harvest Uses:
Food Processing

(c) Alabama, Arkansas, Georgia,
lllinois, Kentucky, Louisiana,
Maryland, New Jersey, North
Carolina, Ohio, South Carolina,
Tennessee and Virginia growers.

(a) Michigan growers ...........cccceeu.e.

(b) Alabama, Arkansas, Florida,
Georgia, Kentucky, Louisiana,
North Carolina, South Carolina,
and Tennessee growers.

(c) California growers

(a) U.S. turfgrass sod nursery pro-
ducers who are members of
Turfgrass Producers Inter-
national (TPI).

(a) Rice millers in all locations in
the U.S. who are members of
the USA Rice Millers’ Associa-
tion.

(b) Pet food manufacturing facili-
ties in the U.S. who are active
members of the Pet Food Insti-
tute. (For this rule, “pet food”
refers to domestic dog and cat
food).

(c) Kraft Foods in the U.S. ............

(d) Members of North American
Millers’ Association in the U.S.

(e) Members of the National Pest
Management Association treat-
ing cocoa beans in storage and
associated spaces and equip-
ment in processed food, cheese,
dried milk, herbs and spices and
spaces in equipment in associ-
ated processing facilities.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge, or moderate to severe nematodes, or moderate to se-
vere black root and crown rot, or the presence of an occupied
structure within 100 feet of a grower’s field the size of 100 acres or
less; or with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe fungal pathogen infestation; or with a need
for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe disease infestation, or
moderate to severe nematodes, or the presence of an occupied
structure within 100 feet of a grower’s field the size of 100 acres or
less, or karst topography; or with a need for methyl bromide for re-
search purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe nematodes; or with a need for methyl bro-
mide for research purposes.

for the production of industry certified pure sod; with a reasonable ex-
pectation that one or more of the following limiting critical condi-
tions already either exists or could occur without methyl bromide
fumigation: moderate to severe bermudagrass, nutsedge and off-
type perennial grass infestation, or moderate to severe white grub
infestation; or with a need for methyl bromide for research pur-
poses.

with a reasonable expectation that one or more of the following lim-
iting critical conditions exists: moderate to severe infestation of
beetles, weevils or moths, or older structures that can not be prop-
erly sealed to use an alternative to methyl bromide, or the pres-
ence of sensitive electronic equipment subject to corrosivity, time
to transition to an alternative.

with a reasonable expectation that one or more of the following lim-
iting critical conditions exists: moderate to severe infestation or
beetles, moths, or cockroaches, or older structures that can not be
properly sealed to use an alternative to methyl bromide, or the
presence of sensitive electronic equipment subject to corrosivity,
time to transition to an alternative.

with a reasonable expectation that one or more of the following lim-
iting critical conditions exists: older structures that can not be prop-
erly sealed to use an alternative to methyl bromide, or the pres-
ence of sensitive electronic equipment subject to corrosivity, time
to transition to an alternative.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe beetle infestation, or older
structures that can not be properly sealed to use an alternative to
methyl bromide, or the presence of sensitive electronic equipment
subject to corrosivity, time to transition to an alternative.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe pest infestation, or older
structures that can not be properly sealed to use an alternative to
methyl bromide, or the presence of sensitive electronic equipment
subject to corrosivity, time to transition to an alternative.
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TABLE |.—APPROVED CRITICAL USES—Continued

Column A
Approved critical uses

Approved critical user and location

Column B

of use

Column C

Limiting critical conditions

Commodity Storage

Dry Cured Pork Products .........

(a) California entities storing wal-
nuts, beans, dried plums, figs,
raisins, dates and pistachios in
California.

(a) Members of the National Coun-

try Ham Association.

(b) Members of the American As-
sociation of Meat Processors.

(c) Nahunta Pork Center (North
Carolina).

purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions exists: rapid fumigation is required to meet a
critical market window, such as during the holiday season, rapid fu-
migation is required when a buyer provides short (2 working days
or less) notification for a purchase, or there is a short period after
harvest in which to fumigate and there is limited silo availability for
using alternatives; or with a need for methyl bromide for research

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe red legged ham beetle,
cheese/ham skipper, dermestid beetle or ham mite infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe red legged ham beetle,
cheese/ham skipper, dermestid beetle or ham mite infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe red legged ham beetle,
cheese/ham skipper, dermestid beetle or ham mite infestation.

EPA received seven comments on the
proposed critical uses. Four commenters
stated that the “Southern Forest Nursery
Management Cooperative” should have
been explicitly identified as an
approved critical user. EPA has
corrected this omission from the
proposed rule. Another commenter
proposed revised language describing
the National Pest Management
Association, discussed the inclusion of
dried milk as an approved critical use,
and noted that the spelling of the
scientific name of a pest described in
the corresponding “Limiting Critical
Conditions” column was incorrect. EPA
has changed the incorrect spelling of
“dermisted” beetle to “dermestid”
beetle, in the last three paragraphs of the
“Limiting Critical Conditions” table. In
Decision Ex.II/1, issued by the Parties
on July 1, 2005, in Table A of the
Annex, ‘“dry commodities/structures
(processed foods, herbs, and spices,
dried milk and cheese processing
facilities)” are noted as ‘‘agreed critical-
use categories.” Since dried milk was
authorized by the Parties, EPA is
including dried milk, as well as cheese
processing facilities, in the Approved
Critical Uses table. EPA has
incorporated this revised language
describing the National Pest
Management Association because it
clarifies that commodities will be
fumigated as part of space fumigations.

EPA received one set of comments
pertaining to the proposed limiting
critical conditions. These comments are
addressed in the Response to Comments
document for this action, accessible on
Docket ID OAR-2005-0122.

EPA notes that an additional error
was made in Column B of the Table of
Approved Critical Uses concerning the
Forest Nursery sector. The states of
Idaho, Kansas, Nebraska, Oregon, Utah,
and Washington should not have been
included as states where publicly
owned nurseries are exempted. The
corresponding consortia did not apply
to EPA for a critical use exemption for
2006 and as a result, were not approved
by the Parties and are not approved
critical users. Therefore, EPA is not
exempting these uses.

D. What Are the Uses That May Obtain
Methyl Bromide for Research?

The categories listed in Section C
above were approved for critical uses for
2006 in Decisions XVI, Ex.II/1, and
XVII/9 of the Parties. The amount of
methyl bromide approved for research
purposes is included in the amount of
methyl bromide approved by the Parties
for the commodities for which
“research” is indicated as a limiting
critical condition in Table I above.
However, the Agency is not setting aside
a specific quantity of methyl bromide to
be associated with research activities.
Methyl bromide is needed for research
purposes including experiments that
require methyl bromide as a control
chemical with which to compare the
trial alternatives’ results. EPA is
allowing the following sectors to use
critical use methyl bromide for research
purposes: Gucurbits, dried fruit and
nuts, nursery stock, strawberry
nurseries, turfgrass, eggplant, peppers,
strawberry fruit, tomatoes, ornamentals,
and orchard replant. These are the
sectors that requested methyl bromide

for research in their applications to
EPA. In Decision XVII/9, the Parties
requested that Parties “‘endeavor to use
stocks, where available, to meet any
demand for methyl bromide for the
purposes of research and development.”
Although we read this Decision to apply
prospectively to amounts authorized by
that Decision, for the above 2006
research uses, we nonetheless encourage
all relevant research users to use pre-
phaseout inventory, where available, for
research purposes.

E. What Amount of Methyl Bromide Is
Necessary for Critical Uses?

In this section, EPA authorizes the
amount of methyl bromide that may be
produced or imported for critical uses in
2006, and the amount that may be sold
for critical uses from pre-phaseout
inventories. Section IIB of the Annex to
Decision XVI/2 lists a “permitted level
of production and consumption” for the
United States in 2006 of 6,897,680
kilograms, which is equivalent to 27%
of the 1991 baseline. Table B of the
Annex to Decision Ex.II/1 lists a
“permitted level of production and
consumption” for the United States in
2006 of 760,585 kilograms, which is
equivalent to 3% of the 1991 baseline.
When combined, the permitted level of
production and consumption from the
two Decisions is 7,658,265 kilograms,
which is equivalent to 30% of the 1991
baseline. Paragraph 2 of Decision Ex.II/
1 states, “‘that a Party with a critical-use
exemption level in excess of permitted
levels of exempted production and
consumption for critical uses is to make
up any such difference between those
levels by using quantities of methyl
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bromide available from existing stocks.”
The difference between the agreed 2006
critical-use exemption level of 8,074,683
kilograms and the permitted level of
exempted production and consumption
of 7,658,265 kilograms is 416,418
kilograms, which is equivalent to 2% of
the 1991 baseline. In accordance with
paragraph 2 of Decision Ex.II/1, this
amount is to come from inventory. The
supplemental amount for 2006,
authorized in Decision XVII/9, is also to
come from inventory. In this final rule,
EPA is determining that an additional
amount should come from inventory. A
further elaboration of the amounts that
EPA is authorizing to come from
inventory and from new exempted
production or import in 2006 is found
below in Sections F and H.

With this action, the Agency is
authorizing critical use levels of methyl
bromide for 2006 that are slightly less
than the amount authorized by the
Parties because of recent registrations of
an alternative to methyl bromide,
sulfuryl fluoride. As noted above, the
U.S. Government submitted the
nomination for 2006 critical use
exemptions on February 7, 2004. The
information in the U.S. nomination
reflected the most up-to-date
information on alternatives to methyl
bromide that was available at that time
of submission to the Ozone Secretariat
in February 2004. In addition, through
an iterative process of questions and
answers with the MBTOC, the U.S.
Government was able to provide new
information about the status of methyl
bromide alternatives in the United
States for the nominated sectors up until
the time the MBTOC issued its final
report in the weeks prior to the 2nd
Extraordinary Meeting of the Parties in
July 2005. Since the MBTOC’s final
review and report on the 2006
nomination there have been several new
actions in the U.S. relevant to uses
included in Decision XVI/2 and
Decision Ex.II/1. The most recent
Federal action, on July 15, 2005, was the
issuance of an EPA rule establishing
new federal tolerance levels for residues
of sulfuryl fluoride in or on
commodities in food processing
facilities (70 FR 40899). On July 15 EPA
also issued a Federal registration for
these new uses of sulfuryl fluoride. The
Agency received comments confirming
that as many as 48 of 50 states
subsequently issued state registrations
allowing the use of sulfuryl fluoride for
these new uses. In addition, on May 18,
2005, the state of California registered
sulfuryl fluoride for use in mills,
warehouses, stationary transportation
vehicles (railcars, trucks, etc.),

temporary and permanent fumigation
chambers, and storage structures
containing commodities listed on the
state-approved label (cereal and small
grains, dried fruit, and nuts). The state
of California has not approved the label
issued by EPA on July 15, 2005. The
Federal label permits sulfuryl fluoride
use for a wide range of food
commodities, such as dried fruits, tree
nuts, cereals and small grains, and
processed food products. Prior to these
registration actions, EPA did not
consider sulfuryl fluoride as a
technically and economically feasible
alternative for these uses. In this action,
EPA’s determination of critical amounts
of methyl bromide for 2006 reflects
these changes in the circumstances of
the use sectors for which sulfuryl
fluoride is a newly registered
alternative.

In the Notice of Proposed
Rulemaking, EPA estimated that
approximately 15% of the post-harvest
sectors, for which sulfuryl fluoride is a
newly registered alternative, would
transition to sulfuryl fluoride during
2006. EPA proposed a 15% reduction in
the amount of critical use methyl
bromide for the newly registered uses in
California, such as mills, dried fruit, and
nuts, as well as a 15% reduction in the
amount of critical use methyl bromide
for the sectors in the U.S. nomination
that include food processing facilities,
such as mills and processors. EPA’s
proposed uptake estimate was based on
information from a MBTOC report
regarding projected uptake of sulfuryl
fluoride for previously-registered uses,
as well as information in the U.S.
nomination for 2007 critical use
exemptions. The uptake estimate in the
MBTOC report was 10% for the 2005
calendar year for uses for which sulfuryl
fluoride was registered in early 2004
(not including the most recent
registration in California or the new
Federal registration for food processing
facilities). EPA also stated in the
proposal that the 2007 nomination
contained a projection that the specific
uses associated with the new
registrations and tolerances would
uptake sulfuryl fluoride at a rate of 25%
per year. However, the 25% projected
uptake rate was projected over a longer
period of time and referred to those
facilities that would be able to transition
at a certain rate. The 2007 Bromide
Usage Numerical Index contained an
adoption rate of 14% for two sub-sectors
of the structures/food facilities sector,
which is more comparable to the 2008
Bromide Usage Newer Numerical Index
(BUNNI) range of 12%-18%. EPA
recognizes that the proposed uptake rate

is not necessarily comparable to the
MBTOC projection, because the
MBTOC'’s estimate was a reduction
factor for all facilities included in the
Nomination. The rates in the current
2008 BUNNI analysis reflect the
percentage of each structural/food
facilities and National Pest Management
Association (NPMA) sub-sector that is
able to transition per year.

EPA received 13 comments on the
estimated uptake of sulfuryl fluoride.
Six commenters stated that EPA did not
provide a sufficient rationale to justify
the 15% reduction in critical use methyl
bromide for the uses for which sulfuryl
fluoride is now a registered alternative.
Three indicated their belief that there
was no factual basis for the 15%
reduction. Some commenters pointed
out that in the 2005 CUE rulemaking,
EPA stated that it lacked data to
determine market uptake of sulfuryl
fluoride. Other commenters noted that
actual 2005 data would be available in
early 2006, and that the Agency could
then propose adequate reductions,
based on consumption patterns, when
allocating exemptions for 2007. Four
commenters noted that the U.S.
nomination for 2007 was reviewed and
approved by two panels of experts (EPA
and the MBTOC) and stated that
therefore the uptake estimate should not
vary from the percentage identified in
that nomination without sufficient
review. Another group of commenters
expressed concerns that the estimate did
not take into account their inability to
use sulfuryl fluoride in situations where
all finished products and the majority of
the facility’s bagged ingredients could
not be removed from the premises. Two
commenters indicated that the pace of
transition to an alternative should not
be left wholly up to the market to
determine, in view of the environmental
benefits from the transition.

As explained below, for purposes of
this final rule, EPA is relying on the
assessment performed for the U.S.
nomination for 2008, rather than
arriving at an estimate based on the
figures in the MBTOC Report and U.S.
nomination for 2007, since the U.S.
nomination for 2008 reflects recent
information. While EPA indicated in the
December 23, 2004 Framework Rule that
there was insufficient data at that time
to conduct an adequate analysis of the
uptake of sulfuryl fluoride, EPA now
possesses additional data on sulfuryl
fluoride, as reflected in the assessment
performed for the U.S. nomination for
2008. This assessment also takes into
account the concern raised by the
commenter regarding inability to use
sulfuryl fluoride in situations where all
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specified items cannot be removed from
the premises.

In the final rule, EPA is reducing post-
harvest critical use allowances from the
amount that was proposed by 13.66
kilograms to account for an uptake of
sulfuryl fluoride for certain post-harvest
sectors, including food processing and
structures and sub-sectors of the
National Pest Management Association
(NPMA), of 12—18%. This reduction is
equal to less than 0.5% of the 1991
baseline. These sectors are those for
which sulfuryl fluoride is registered,
and where there are data demonstrating
that key pests are controlled by sulfuryl
fluoride. Although sulfuryl fluoride is
registered for certain commodities, EPA
is not making a reduction based on
transitions in the commodity sector at
this time due to the lack of sulfuryl
fluoride food tolerances in countries
where the commodities are exported,
such as the European Union and
Canada. Because of the complications
associated with separating quantities of
commodities designated for export
markets for which sulfuryl fluoride is
not a registered alternative, there is no
way to determine at harvest which
portion of the commodity will be
exported. This issue is further discussed
in the “Methyl Bromide CUN for Post-
Harvest Use for Commodites” chapter of
the 2008 U.S. nomination, available on
Docket ID OAR-2005-0122.

Based on the assessment performed
for the BUNNI of the 2008 CUN, which
is available on Docket ID OAR-2005—
0122, a transition rate of between 12%—
18% reflects the best available data on
the feasible uptake of sulfuryl fluoride
in the affected portions of the industry.
The 2008 assessment was conducted in
January 2006 and reflects current market
conditions. The 12%—-18% range is
based on available data and on
professional judgment about the uptake
of a new chemical in the market. EPA
believes that the projected uptake in
2008 under a business-as-usual scenario
can be achieved in 2006 by removing
the corresponding amount of methyl
bromide from the approved critical use
level, for the affected sectors. This is
consistent with the environmental goals
of EPA’s stratospheric ozone program
and the definition of “critical uses” in
Section 82.3 as uses for which there are
no technically and economically
feasible alternatives. In the proposed
rule, EPA noted that uptake can be
relatively slow in the initial period
following new registrations. The Agency
is only applying this projected uptake
factor to the structures-food facilities
use areas, as well as sub-sectors of
NPMA, as the Agency has determined
that regulatory and/or technical and

economic barriers exist to the adoption
of sulfuryl fluoride in other post-harvest
critical use areas. (For an additional
discussion of economic barriers, please
see the 2008 CUN, available on Docket
ID OAR-2005-0122). Some technical
and/or economic conditions may exist,
preventing the full adoption of sulfuryl
fluoride in the structures-food facilities
sector. For instance, no transition was
projected for cheese processing plants
because there is no information to show
that sulfuryl fluoride is effective on
mites. The Agency will continue to
review data to better evaluate the
potential for sulfuryl fluoride to more
broadly penetrate the post-harvest
market in the future. Such data would
include studies that encompass multiple
years and multiple locations, and
compare sulfuryl fluoride with methyl
bromide. Several studies, with similar
pests (at high pest pressures), different
locations, with similar collection data
(trap catch/bioassays) would be needed
in order to conduct such an analysis.
Therefore, the best available information
for the 2006 rule would suggest a rate

of adoption of between 12% and 18%,
depending on the sector.

During a notice-and-comment
rulemaking, EPA responds, in part, to
evolving market conditions between the
time of the nomination and the
applicable control period. The Agency
is taking new registrations of sulfuryl
fluoride into account in determining the
amount of methyl bromide needed for
critical uses in 2006. In the notice of
proposed rulemaking, the Agency also
recognized that the status of other
alternatives to methyl bromide could
have changed since the finalization of
the May 2005 MBTOC report and there
could be updated comparative
information regarding alternatives and
methyl bromide, as well as new data on
emission minimization techniques that
would allow a user to obtain the same
results with smaller quantities of methyl
bromide. The Agency invited the public
to submit any such updated
information.

EPA received three comments on the
issue of post-hoc review. One
commenter stated concern over the
length of the three-year CUE process,
during which time many technical and
regulatory changes may change the
capacity of methyl bromide alternatives.
The commenter requested that EPA
provide a post-hoc evaluation of
alternatives for the pre-plant sector, as
well as the post-harvest sector. EPA is
not providing a post-hoc assessment of
pre-plant alternatives in this rulemaking
but may do so in future critical use
exemption rulemakings, should the
situation in pre-plant sectors warrant a

post-hoc assessment. In this rulemaking,
EPA did not receive adequate data to
support such an assessment. One
commenter provided additional
information for the post-harvest sector.
An additional commenter suggested that
EPA wait until all information about
methyl bromide use and inventories is
available in early 2006 before deciding
to reduce methyl bromide beyond the
30% of baseline. EPA believes sufficient
information is available at this time to
project the uptake of sulfuryl fluoride
during 2006. Comments regarding the
amount to come from inventory are
addressed in a separate section of this
preamble.

EPA received eight comments
concerning the barriers to adopting
other alternatives to methyl bromide.
Two commenters discussed the
mandated cap on 1,3-Dichloropropene
in township caps in California. EPA is
aware of this situation and accounted
for township cap barriers when
developing the 2006 nomination. Five
commenters noted several barriers to the
adoption of alternatives, such as narrow
ranges of climate conditions, plant-back
delay, and lack of comprehensive pest
control. EPA considered all of these
factors when developing the
nomination, and also discussed barriers
to adoption in the nomination for 2006.
In addition, EPA’s Office of Pesticide
Programs is currently evaluating all soil
fumigants together. More detailed
responses to each individual comment
are available in the Response to
Comments document for this rule, on
Docket ID OAR-2005-0122.

EPA received one comment
expressing concern that EPA is
promoting various alternatives to
methyl bromide which are widely
known to have severe negative health
and environmental impacts. The
commenter expressed concern about
several alternatives and noted that the
environmental risks must be examined
before EPA further promotes their use.
EPA’s Office of Pesticide Programs has
a comprehensive registration program in
place in order to carefully evaluate the
safety of all chemicals, including
alternatives to methyl bromide, prior to
registration. The Office of Pesticide
Programs is currently assessing risks
and developing risk management
decisions for several soil fumigants,
including methyl bromide, to ensure
that human health risk assessment
approaches are consistent and that the
relative risks and benefits of each
chemical are considered.
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F. What Are the Sources of Critical Use
Methyl Bromide?

As discussed above and in the
December 23, 2004 Framework Rule, an
approved critical user may obtain access
to exempted production/import of
methyl bromide and to limited
inventories of pre-phaseout methyl
bromide, the combination of which
constitute the supply of “critical use
methyl bromide” intended to meet the
needs of agreed critical uses. In Decision
XV1/2, Decision Ex.II/1, and Decision
XVII/9, the Parties to the Protocol
authorized agreed critical-use levels for
2006 of 8,081,753 kilograms, which is
equivalent to 32% of the U.S. 1991
methyl bromide consumption baseline
and includes the supplemental amount.
As noted above, paragraph 2 of Decision
Ex.II/1 states, ‘‘that a Party with a
critical-use exemption level in excess of
permitted levels of production and
consumption for critical uses is to make
up any such difference between those
levels by using quantities of methyl
bromide available from existing stocks.”
The permitted level of production and
consumption of critical use methyl
bromide in Decision XVI/2 and Decision
Ex.II/1 is 7,658,265 kilograms, or 30% of
the U.S. 1991 consumption baseline,
leaving approximately 2% to come from
inventory.

In developing this action, the Agency
notes that Decision XVI/2 (para. 4) states
that: “each Party which has an agreed
critical use should ensure that the
criteria in paragraph 1 of Decision IX/

6 are applied when licensing, permitting
or authorizing critical use of methyl
bromide and that such procedures take
into account available stocks of banked
or recycled methyl bromide,” and
Decision Ex.II/1 (para. 5) states that:
“each Party which has an agreed critical
use renews its commitment to ensure
that the criteria in paragraph 1 of
Decision IX/6 are applied when
licensing, permitting or authorizing
critical use of methyl bromide and that
such procedures take into account
quantities of methyl bromide available
from existing stocks.”

The language in these Decisions is
similar to language in Decision Ex 1/3,
paragraph 5. In the December 23, 2004
Framework Rule, EPA interpreted
paragraph 5 of Decision Ex I/3 ““as
meaning that the U.S. should not
authorize critical use exemptions
without including provisions addressing
drawdown from stocks for critical uses”
(69 FR 76987). The December 23, 2004
rule established provisions governing
the sale of pre-phaseout inventories for
critical uses, including the concept of
critical stock allowances (CSAs) and a

prohibition on sale of pre-phaseout
inventories in excess of the amount of
CSAs held by the seller for critical uses.
In addition, EPA noted that inventory
was further taken into account through
the trading provisions that allow critical
use allowances to be converted into
critical stock allowances. Under today’s
final action, no significant changes have
been made to those provisions, which
remain part of the framework for the
critical use exemption and which
continue to be in accordance with
Decisions of the Parties. Bearing in
mind the United States’ “renewed
commitment” as stated in Decision Ex
I1/1, and its experience with the 2005
critical use nomination, EPA is,
however, exercising its discretion to
adjust the portion of critical use methyl
bromide to come from exempted
production or import as compared to the
portion to come from inventory. This
action authorizes 6,821,487 kilograms of
methyl bromide (27% of baseline) to
come from exempted new production or
import and 1,136,008 kilograms (5% of
baseline) to be made available from pre-
phaseout methyl bromide inventories.
The percentage of baseline to be taken
from pre-phaseout inventories (5%) is
the same as that authorized in the
Framework Rule for 2005.

EPA received 12 comments on the
proportion of critical use methyl
bromide coming from pre-phaseout
inventories and from new production or
import. Eight commenters were
concerned with taking only 27% from
exempt new production, when the
Decisions allow for up to 30%. The
commenters said EPA’s assumptions
about users’ ability to obtain methyl
bromide from inventory during 2005
were incorrect and indicated that the
increased depletion of inventory will
increase the cost of the material.
Additional comments are detailed
below.

With regard to authorizing new
production, EPA agrees that Decision Ex
11/1 allows up to 30% of the 1991
baseline to come from new production.
EPA disagrees, however, that the effect
of Decisions XVI/2 and Ex. II/1 is that
“7658.28 MT must be allowed to be
produced and imported.” The Parties
agreed to “permit” this level of
production and consumption; they did
not—and could not—mandate that the
U.S. authorize this level of production
and consumption domestically. Nor
does the CAA require EPA to exempt
the full amount permitted by the Parties.
Section 604(d)(6) of the CAA does not
require EPA to exempt any amount of
production and consumption for critical
uses (“the Administrator * * * may
exempt * * *7),

As explained above, EPA is
continuing to take inventory into
account in the same manner as set forth
in the Framework Rule. However, EPA
has discretion to take additional actions;
such actions would be in line with the
United States’ “renewed commitment.”
In response to the Notice of Proposed
Rulemaking, the commenters did not
provide a reason why the amount of
critical use methyl bromide to be taken
from inventory in 2006 should be less
than the amount authorized to be taken
from inventory during the bulk of the
prior control period. The commenters
believe that Decision Ex II/1 suggests a
continuation of the commitment
previously made, not a new
commitment to reduce levels of
production and consumption. While we
agree, EPA views continued drawdown
of inventory for critical uses at the level
authorized in the Framework Rule for
2005 as an appropriate means this year
of continuing the commitment
previously made, in light of our
understanding of current inventory and
our analysis of the current needs of
users. EPA understands that some
commenters object to any regulation of
pre-phaseout inventory. The reasons for
EPA’s limited regulation of such
inventory are explained in the
Framework Rule and the accompanying
Response to Comments document, on
Docket ID OAR-2005—-0122. That
Response to Comments document also
responds to the commenters’ conclusion
that the Parties have implicitly accepted
the environmental effects of the full
30%. As explained in the preamble to
the Framework Rule, EPA recognizes
that certain users elected not to apply
for a critical use exemption because
they reasonably believed they could
meet their limited transitional needs for
methyl bromide from inventory.
However, during 2005, EPA was not
made aware of any evidence that such
users encountered problems as a result
of EPA’s allocating CSAs equal to 7.5%
of baseline. Nor have the commenters
provided any compelling evidence that
such users would be unable to meet
their limited transitional needs during
2006 due to a continuation of the same
policy. One commenter stated that it did
not have enough CUE pounds of methyl
bromide to supply customers, so that
users had to access existing inventory
previously purchased. However, the
commenter did not state that it would
not be able to meet their customers’
needs during 2006. Other commenters
did state that EPA had no basis to
assume that critical users have had no
difficultly obtaining methyl bromide
because most users would have
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experienced difficulty during the last
quarter of the year, after the publication
of the proposed rule. Again, EPA is not
aware of users having difficulty
obtaining methyl bromide from
inventory through December, 2005.

Nine commenters stated that it is
important to preserve sufficient existing
inventory for use in the event of
catastrophic loss or an unexpected pest
outbreak. EPA agrees with this
statement. EPA does recognize that
natural disasters may cause disruptions
in inventory supply and distribution,
and may address this issue in future
rulemakings.

Two commenters noted that the
accelerated use of inventory will result
in inventory being concentrated in the
hands of a few large entities and may
cause market disruption. EPA
recognizes that inventory may not be
uniformly distributed and that at some
locations, inventory have already been
depleted. However, if a particular
distributor holds CSAs but no longer
holds pre-phaseout inventories, that
distributor can sell the CSAs to another
entity that does hold such inventories.
Depletion of inventory in a particular
geographic area does not mean that
approved critical users in that
geographic area will necessarily lack
access to methyl bromide, as they may
be able to obtain methyl bromide
produced through the expenditure of
CUAs.

Two commenters stated that there
may be errors in the amount of methyl
bromide that was nominated for each
sector, and that as a result, shifting the
source of 3% of baseline from new
production and import to pre-phaseout
inventory may result in insufficient
supplies. EPA notes that allocating on a
universal basis, with a split between the
pre-plant and post-harvest sectors,
allows the market to correct for any
errors in the amount of methyl bromide
estimated to be needed in each sector.

Nine commenters stated a belief that
no downward adjustment should be
made until EPA has fully evaluated
actual data for 2005. These commenters
stated that EPA must have a rational
basis for its actions. EPA’s action is
based on its experience with inventory
drawdown in 2005 and on data
regarding inventory holdings that has
been claimed as confidential.

One commenter stated that increased
depletion of inventory will increase the
cost of methyl bromide. EPA notes that
rising costs help encourage the
transition to non-ozone-depleting
substitutes. In the Response to
Comments document for the December
23, 2004 Framework Rule, EPA also
stated that economic theory would

suggest that an increase in the price of
critical use methyl bromide would
occur should demand for critical use
methyl bromide exceed supply.
However, EPA believes critical use
demand is not likely to exceed the 32%
of baseline authorized by the Parties.
One commenter stated that no CUAs
should be permitted if sufficient
inventory is available for critical uses.
Another commenter stated that EPA’s
proposal does not comply with the CAA
or the Protocol, specifically Decisions
XV1/2, Ex II/1, and IX/6, with regard to
accounting for inventory. The
commenter stated that in promulgating
the Framework Rule, EPA undertook no
analysis of how much critical need
could be met with existing inventory

and refused to disclose the total amount.

As a result, according to the commenter,
EPA cannot rely in the 2006 rule on its
assessment of inventory in the 2005
rules. In addition, the commenter states
that the phrase “renews its commitment
to ensure” in Decision Ex. II/1 clarifies
that the language regarding accounting
for inventory in that Decision
constitutes a commitment and that
similar language in earlier Decisions
also constituted a commitment.

To the extent the commenter
questions the determinations made as
part of the Framework Rule, EPA refers
the commenter to the preamble to that
rule and the accompanying Response to
Comments document. The briefs filed in
the litigation concerning the Framework
Rule have also been placed in Docket ID
OAR-2005-0122. Although EPA
disagrees with the commenter’s
suggestion that the commitment
reflected in Decision Ex. II/1 has the
legal consequences the commenter
suggests, EPA’s actions in today’s rule
are an expression of this U.S. “renewed
commitment.” In addition, EPA
disagrees with the commenter’s
assumption that the phrase “take into
account quantities of methyl bromide
available from existing stocks” is
susceptible to only one interpretation.
EPA has taken available inventory into
account both by including stock-related
provisions in the Framework Rule and
by continuing the allocation of CSAs at
a level equal to 5% of baseline in the
CUE allocation for 2006. Finally, EPA
notes that the earlier Decisions provide
some context for understanding this
“renewed commitment’; contrary to the
commenter’s suggestion, the more
recent Decision does not affect the
meaning of the earlier ones.

EPA received one comment stating
that reporting requirements are being
evaded through transfer of legal title to
the end users. EPA did not specifically
solicit comment on this point but may

consider the issue in future
rulemakings. In addition, EPA is now
requiring that inventory drawdown be
reported on an annual basis. This
amendment to the regulatory text was
made in the 2005 supplemental rule.

Ten commenters stated that EPA has
no basis to assume that critical users
have had no difficulty obtaining methyl
bromide from inventory during 2005
because most users would only be in
need of additional methyl bromide after
the proposal was issued. However, it
does not appear that critical users have
had difficulty in obtaining methyl
bromide from inventory during the 2005
control period. While the commenters
stated that any such difficulty would
arise after the issuance of the proposed
rule, this final rule is based on a full
calendar year’s experience. Up until
December 9th approved critical users
were authorized to obtain up to 30% of
baseline from new production and
import and up to 5% from inventory. As
of December 9th, approved critical users
were authorized to obtain an additional
2.5% of baseline from inventory. We
recognize that some users might not
have had time to purchase the material
prior to the end of the 2005 control
period. Therefore, we are relying on the
full year’s experience with the stock
amount authorized for approved critical
uses in the Framework Rule. Drawing
on this experience, EPA is granting
CSAs equivalent to 5% of baseline for
the 2006 control period, on the basis
that users will continue to be able to
access this level of inventory during
2006. In the proposed rule, we indicated
that there was some uncertainty in this
determination because the 2005 control
period had not yet ended. However, the
2005 control period has now ended. In
the proposed rule, we also stated that
we anticipated that inventory levels
would be lower in 2006. While we
continue to anticipate a decline in
inventory levels, we do not anticipate
that critical users will be unable to
obtain needed quantities. We have
placed data on inventory holdings in the
confidential portion of the docket.

On December 23, 2005, EPA received
a letter concerning the impact of the
Decision of the Parties taken at their
17th Meeting, concerning critical uses
for 2007 and the impact of this Decision
on critical uses for the 2006 control
period. While this letter did not arrive
during the comment period, EPA is
addressing it in this final rule because
of the subject matter. The letter stated
that in light of the Decisions taken at the
17th Meeting, EPA should grant the full
30% of baseline in the form of CUAs for
the 2006 control period. The industry
group that wrote the letter observed that
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at the 17th Meeting of the Parties, the
Parties authorized up to approximately
20% from new production and 6.25%
from inventory for 2007. The letter
expressed concerns that taking 5% of
baseline from inventory in 2006 and
6.25% in 2007 would result in
shortages. EPA has re-examined the
available inventory data and has
projected multiple scenarios concerning
levels of consumption of existing
inventory. Based on these efforts, EPA
believes that critical users will continue
to be able to meet their needs
throughout 2006 and 2007 through the
anticipated combination of new
production and import and inventory
drawdown. EPA’s analysis is based on
data that has been claimed as
confidential and therefore has not been
included in the public portion of the
docket for this rule. While EPA
previously determined that aggregate
inventory information for a prior year
was not confidential business
information, EPA has not made that
information public due to the filing of
complaints by affected businesses. EPA
will continue to monitor CUA and CSA
data very closely. If an inventory
shortage occurs, EPA may consider
various options, including but not
limited to promulgating a final version
of the proposed petition process, taking
into account comments received;
proposing a different administrative
mechanism to serve the same purpose;
or authorizing conversion of a limited
number of CSAs to CUAs through
rulemaking, bearing in mind the upper
limit on U.S. production for critical
uses. EPA may also address
consideration of inventory to satisfy
critical uses for the 2007 control period
in a future rulemaking.

In the proposed rule, EPA requested
comment on a petition process that
would allow an approved critical user to
demonstrate inability to acquire

sufficient methyl bromide from
inventory. Upon receipt of a petition
that met the specified criteria, EPA
would review the petition and consider
converting a limited number of CSAs to
CUAs (up to the 30% limit agreed by the
Parties).

EPA received 11 on-time comments
opposed to the proposed petition
process, and one on-time comment in
favor. The comments in opposition
stated that the petition process was
cumbersome and would cause
significant additional burden to end-
users. Other commenters stated that the
October 1 deadline proposed for
submittal of a petition would be too
early in the calendar year, as most
potential CSA shortages are expected to
occur during the latest months of the
year. One commenter was opposed to
the petition process in general but
suggested revisions, such as reducing
EPA’s review period from 30 days to 7
days. One additional commenter
objected to the proposed petition
process and stated that EPA had no
justification for a process that would
lead to increased production, and that a
much greater reduction in production
and import would be required to
comply with Decisions IX/6, XVI/2 and
Ex. II/1. The one comment in favor of
the petitions noted that the proposed
process would prevent unneeded
methyl bromide from entering the
market, but also stated that the situation
would be unlikely to occur. Having
considered the comments, EPA
concludes that approved critical users
do not view the petition process as
providing a significant benefit. The
petition process was designed to assist
approved critical users in the unlikely
event that they were unable to obtain a
quantity from inventory equal to the
number of CSAs allocated in this
rulemaking. EPA has received no
indication that such a shortage will

occur during 2006. Therefore, EPA is
not finalizing the proposed petition
process and is withdrawing the
information collection request (ICR) for
this provision that it submitted to OMB
under the Paperwork Reduction Act.

G. What Are the Critical Use Allowance
Allocations?

For 2006, EPA is authorizing
production and import of 6,821,487
kilograms of critical use methyl
bromide, as shown in Table II below.
With this action, EPA is allocating
critical use allowances (CUAS) to
producers and importers on a pro-rata
basis based on their 1991 consumption
baseline levels. Each CUA is equivalent
to 1 kilogram of critical use methyl
bromide. These allowances expire at the
end of the control period and, as stated
in the Framework Rule, are not bankable
from one year to the next. This action
allocates the following number of pre-
plant and post-harvest critical use
allowances (CUAS) to the entities listed
below. They will be subject to the
trading provisions at 40 CFR 82.12,
which are discussed in section V.(G) of
the preamble to the Framework Rule (69
FR 76982).

As discussed in section V.(E) of the
preamble to the Framework Rule (69 FR
76990), EPA issues CUEs once a year
except in the instance where the Parties
authorize supplemental amounts or uses
for CUEs.

EPA has modified the CUAs and
CSAs that were listed in the October 27,
2005 Notice of Proposed Rulemaking
due to the revised adjustment for uptake
of sulfuryl fluoride, as well as EPA’s
determination to allow 27% of baseline
for new production and 5% of baseline
for CSAs. These adjustments result in a
total of 6,315,237 kilograms for pre-
plant CUAs and 506,250 kilograms for
post-harvest CUAs.

TABLE I.—ALLOCATION OF CRITICAL USE ALLOWANCES

2006 Critical use | 2006 Critical use

allowances for allowances for
Company pre-plant uses™ post-harvest uses*

(kilograms) (kilograms)

Great Lakes Chemical Corp. .. 3,838,070 307,673
Albemarle Corp. ....cccoveervienienne 1,578,274 126,520
Ameribrom, Inc. .. 871,872 69,892
THICAL INC. ettt et e e et e e et e e e ebeeeeebeeeeeateeeeaseeeeaaseeeeasbaeeeasbeeeasseesanneeeeasneeeeasseaesnaeas 27,020 2,166
1o £ PSSP 6,315,237 506,250

* For production or import of class I, Group VI controlled substance exclusively for the Pre-Plant or Post-Harvest uses specified in Appendix L

to 40 CFR Part 82.

EPA received eight comments
identifying a duplication error in the
proposed critical use allocations for

2006 (70 FR 62030). EPA
unintentionally duplicated the amount
of post-harvest CUAs as 129,934

kilograms” for both Albemarle and
Ameribrom. However, the revised post-
harvest calculations in this final rule
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authorize 126,520 post-harvest CUAs for
Albemarle and 69,892 for Ameribrom.
The revised overall total of post-harvest
CUAs is 506,250 kilograms.

Paragraph four of Decision Ex. I/3,
taken at the 1st Extraordinary Meeting
of the Parties, stated ‘““that Parties
should endeavor to allocate the
quantities of methyl bromide
recommended by the Technology and
Economic Assessment Panel as listed in
annex II A to the report of the First
Extraordinary Meeting of the Parties.”
Similarly, paragraph four of Decision
Ex. II/1 states, “‘that Parties that have an
agreed critical use shall endeavor to
license, permit, authorize or allocate the
quantities of methyl bromide
recommended by the Technology and
Economic Assessment Panel to the
specific categories of use shown in table
A of the annex to the present Decision.”
In accordance with Decision Ex.1/3,
paragraph four, and consistent with the
more recent Decision, the Agency
endeavored to allocate directly on a
sector-by-sector basis by analyzing this
option, among others, in August 2004.
In the final Framework Rule, the Agency
made a reasoned decision as to the
economic, environmental and practical
effects of implementing the various
proposed approaches, after considering
public comment. In the August 25, 2004
proposed rulemaking for the allocation
framework (69 FR 52366), EPA solicited
comment on both universal and sector-
based allocation of critical use
allowances, as well as more flexible
methods for determining allocations.
EPA determined in the final Framework
Rule (69 FR 76989) that a lump-sum, or
universal, allocation, modified to
include distinct caps for pre-plant and
post-harvest uses, was the most efficient
and least burdensome approach that
would achieve the desired
environmental results, and that there
would be significant administrative and
practical difficulties associated with a
sector-specific approach.

EPA received two on-time comments
concerning use-specific allocations. One
commenter stated that CSAs and CUAs
should be allocated specifically to each
of the sectors as authorized by the
Parties, and that the current “lump
sum’’ allocation system delays the
transition to alternatives. However, the
commenter also stated that if EPA does
not implement a use-specific allocation
system, the Agency should maintain the
current system that differentiates ““pre-
plant” and “‘post-harvest” uses. EPA
intends to continue differentiating
between “pre-plant”” and “‘post-harvest”
uses as defined in the Framework Rule
(69 FR 76982) for the 2006 control
period. EPA’s consideration of a use-

specific allocation system is
summarized below.

In developing the Framework Rule
and allocating CUAs for 2005, EPA
examined the economic, environmental
and administrative effects of various
allocation options over the projected life
of the CUE exemption program. The
Agency found that a universal approach
would offer equal environmental
protection, at less cost and with easier
implementation, than other options
such as sector-specific allocation. The
Agency adopted a modified universal
approach, separating pre-plant from
post-harvest uses in order to address
concerns raised by smaller, less
frequent, and end-of-year uses.

In addition, although the approach
adopted in the Framework Rule does
not directly allocate allowances to each
category of use, the Agency anticipates
that reliance on market mechanisms
will achieve similar results indirectly.
As described in the August 25, 2004
proposed rulemaking and
accompanying regulatory impact
analysis (E-Docket OAR-2003-0230),
the Agency believes that under the
universal approach, as divided into pre-
plant and post-harvest sectors, the
actual critical use will closely follow the
sector breakout listed by the TEAP and
incorporated into the Parties’ Decision.
EPA will continue to monitor use sector
by sector. A market-based lump sum
system will likely operate to mirror a
sector-specific allocation over time, and
should not therefore delay the transition
to alternatives. For the reasons stated
above, and consistent with our current
analysis of this issue as it relates to
2006, EPA is not changing the approach
previously adopted in the Framework
Rule for the allocation of CUAs.

EPA notes that the U.S. Government
has spent over $150 million on
alternatives research, and continues to
develop research priorities. In addition,
all critical use exemption applicants are
required to have a research plan in order
for their requests to be included in the
annual nomination.

The other commenter supported the
allocation of CUAs to the same pre-plant
and post-harvest groupings because
critical users require consistency from
year to year. EPA is continuing to
implement this allocation mechanism.

H. What Are the Critical Stock
Allowance Allocations?

EPA is allocating 1,136,008 kilograms
of critical stock allowances (CSAs) to
the entities listed below in Table III for
the 2006 control period. The amounts
are apportioned to each entity in
proportion to inventory held.

EPA addressed the issue of access to
inventory for approved critical uses in
the October 27, 2005 Notice of Proposed
Rulemaking for 2006 allocations (70 FR
62044) and in the December 23, 2004
Framework Rule. EPA is not changing
this aspect of the critical use exemption
framework through this action.

EPA currently possesses information
on existing inventory of methyl bromide
that has been claimed as confidential.
With regard to data for 2003, EPA has
determined that the aggregate inventory
information is not confidential business
information and may be disclosed but is
currently withholding that information
due to the filing of complaints by
affected businesses seeking to enjoin the
Agency from its release (40 CFR 2.205).
EPA will continue to follow its own
regulations with respect to the treatment
of this information. EPA received one
comment requesting that it disclose the
amount of inventory held by private
sector entities on the grounds that the
information is relevant to the outcome
of the rule and should therefore be
available for public comment under
Section 307(d) of the CAA. The
commenter refers to arguments made in
comments on the framework rule and in
legal briefs. EPA’s position on these
issues is explained in the preamble to
the Framework Rule and the responses
to comments received on that rule. The
comment responses, and legal briefs in
the case to which the commenter refers,
are available in Docket ID OAR-2005—
0122.

TABLE Il1l.—ALLOCATION OF CRITICAL
STOCK ALLOWANCES

Company

Albemarle

Ameribrom, Inc.

Bill Clark Pest Control, Inc.
Blair Soil Fumigation

Burnside Services, Inc.
Cardinal Professional Products
Carolina Eastern, Inc.
Degesch America, Inc.
Dodson Bros.

Great Lakes Chemical Corp.
Harvey Fertilizer & Gas
Helena Chemical Co.

Hendrix & Dalil

Hy Yield Bromine

Industrial Fumigation Company
J.C. Ehrlich Co.

Pacific Ag

Pest Fog Sales Corp.
Prosource One

Reddick Fumigants
Royster-Clark, Inc.

Southern State Cooperative, Inc.
Trical Inc.

Trident Agricultural Products
UAP Southeast (NC)

UAP Southeast (SC)
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TABLE |Il.—ALLOCATION OF CRITICAL
STOCK ALLOWANCES—Continued

Company

Univar

Vanguard Fumigation Co.

Western Fumigation
TOTAL—1,136,008 kilograms

I Clarifications to the Framework Rule

EPA is clarifying the Framework Rule
regarding consecutive use of non-critical
use methyl bromide and critical use
methyl bromide. Under 40 CFR
82.13(dd), an approved critical user who
purchases a quantity of critical use
methyl bromide is required to certify, in
part: “I will not use this quantity of
methyl bromide for a treatment
chamber, facility, or field that I
previously fumigated with non-critical
use methyl bromide purchased during
the same control period” unless certain
exceptions apply. This certification, by
itself, would not preclude the user from
using the critical-use methyl bromide
for a treatment chamber, facility, or field
that he or she had fumigated earlier that
year with non-critical use methyl
bromide purchased during an earlier
control period. However, the
prohibition at § 82.4(p)(2)(vi) states: “No
person who purchases critical use
methyl bromide during the control
period shall use that methyl bromide on
a field or structure for which that person
has used non-critical use methyl
bromide for the same use (as defined in
Columns A and B of Appendix L) in the
same control period” unless certain
exceptions apply. That prohibition does
not distinguish between non-critical use
methyl bromide purchased during the
current control period and carryover
amounts purchased during earlier
control periods.

In deciding how to reconcile these
two provisions, EPA considered the
effect of an amendment contained in the
December 13, 2005 Federal Register
notice concerning the supplemental
allocation for 2005. There, EPA
amended § 82.4(p)(2)(vi) and the
certification language in § 82.13(dd) so
that end users who had been using non-
critical use methyl bromide during the
first part of 2005 would not be
prevented from using critical use methyl
bromide on the same field or structure
for the same use if they became
approved critical users as a result of that
supplemental rulemaking (70 FR
73604). That change would also prevent
adverse consequences for end users if
the main allocation rule for a particular
calendar year were delayed. EPA is
reconciling the language in
§82.4(p)(2)(vi) and §82.13(dd) by

changing the language of the
certification to omit the word
“purchased” from the sentence that
begins “I will not use this quantity of
methyl bromide for a treatment
chamber, facility, or field that I
previously fumigated with non-critical
use methyl bromide purchased during
the same control period * * * . This
approach puts the focus on actions
taken during the current control period
and provides greater clarity and
simplicity by eliminating the date of
purchase of non-critical use methyl
bromide as an issue.

EPA received eight comments on how
to reconcile these two provisions. One
commenter was confused about how the
proposed change related to the change
included in the supplemental rule for
2005. The change included in the
supplemental rule addressed situations
in which EPA authorizes critical uses
during a control period. That change
was made because the general
prohibition on changing from non-
critical-use methyl bromide to critical-
use methyl bromide during a control
period would otherwise have prevented
access to critical-use methyl bromide for
the newly authorized uses. The October
27, 2005 proposed rule for 2006 critical
uses focused on a separate issue:
Whether critical users were barred from
using critical-use methyl bromide on a
field or structure previously fumigated,
during the same control period, with
any non-critical-use methyl bromide, or
only a field or structure previously
fumigated, during the same control
period, with non-critical-use methyl
bromide purchased during that same
control period. The commenter states
that EPA did not explain why the
change was necessary. EPA is making
the change to make the prohibition in
section § 82.4(p) consistent with the
certification language in § 82.13(dd).
The change made in the supplemental
rule ensures that users who have uses
that will be designated as critical uses
upon the effective date of this rule will
not be prevented from using critical-use
methyl bromide as a result of having
used non-critical-use-inventory of
methyl bromide prior to the critical use
designation.

This commenter stated that the
proposed rule did not include relevant
regulatory text on this issue. Because
the change described in the
supplemental rule was pending at the
time of the proposed rule for this action,
EPA chose not to include relevant
regulatory text in the proposal, as doing
so could have caused additional
confusion. The change was adequately
described in the preamble. This final
rule includes the text of § 82.13(dd) as

amended through the supplemental rule
and through this action.

One commenter states that the
Framework Rule allows users to
“double-dip” by dividing fields or
structures under common ownership
into two parts, in order to apply critical-
use methyl bromide to the first part and
non-critical-use methyl bromide to the
second part. However, EPA is not aware
of such double-dipping taking place. In
this rulemaking for the 2006 control
period, we are not revisiting all aspects
of the Framework Rule. We proposed a
small change to reconcile language in
two different sections of that rule. We
welcome specific suggestions for
improvements to the critical use
regulations for consideration in future
rulemakings. In this action, however, we
are addressing only the aspects of this
comment that relate to the specific
change proposed. The commenter
appears to believe that removing the
word ‘“purchased” from § 82.13(dd)
would allow greater overall usage of
methyl bromide. This is not the case.
This change simply conforms the
language of the end-user certification
with the language of the prohibition in
§ 82.4(p)(2)(vi). It clarifies that, except
in the instances noted in the rule, end-
users may not use non-critical-use
methyl bromide on a particular field or
structure and then switch to critical-use
methyl bromide for that same field or
structure, regardless of when the non-
critical-use methyl bromide was
purchased.

EPA received two comments stating
that methyl bromide in pre-phaseout
inventory should not be accessed by
those without critical needs. While EPA
has previously discussed this issue in
the Framework Rule, in summary,
Decision Ex. II/1 does not require that
individual Parties prohibit use of
inventory by users whose uses fall
outside the categories of agreed critical
uses. Nothing in the Protocol or CAA
mandates that EPA limit drawdown
from existing inventory for such uses.
Further details are available in the
Response to Comments document for
the Framework Rule.

J. Supplemental Critical Use
Exemptions for 2006

On January 31, 2005, the U.S.
Government submitted a supplemental
nomination for 2006 critical use
exemptions equivalent to 0.03% of the
1991 U.S. baseline. The supplemental
nomination for 7,070 kilograms for
California dried beans was considered
“unable to assess” by the MBTOC in its
May 2005 report because of a need for
clarification about the label for
phosphine and the principal pest, the
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cowpea weevil. The U.S. submitted
additional information in August 2005
to the MBTOC, responding to various
questions on critical use nominations,
including a clarification of the status of
the phosphine label with regard to its
use for dried beans. In December 2005,
the Parties approved the supplemental
nomination for 2006 at their 17th
Meeting in Dakar, Senegal. In light of
the Parties’ approval of the
supplemental 2006 nomination, EPA is
including this quantity in the critical
use levels for 2006.

EPA received one on-time comment
concerning the supplemental request for
2006. The commenter objected to
granting domestic approval to a critical
use category not yet fully reviewed or
authorized by the Parties, and was
concerned that the public would not
have a second opportunity to comment
on the supplemental request. EPA was
as specific as possible in the October 27,
2005 proposed rule regarding the size
and nature of the supplemental request
in order to provide the public a full
opportunity to comment. There is no
significant new information to put
before the public at this time. Therefore,
a second comment period is
unnecessary. The commenter suggests
that EPA take a second look at the
supplemental amount on the basis of the
most up-to-date information. However,
in this instance the information that
formed the basis of the Parties’ Decision
is the most up-to-date information
available. That information included the
U.S. responses to questions from
MBTOC in August of 2005. The
supplemental request is being
authorized through the allocation of
additional CSAs.

VI. Statutory and Executive Order
Reviews

A. Executive Order No. 12866:
Regulatory Planning and Review

Under Executive Order No. 12866 (58
FR 51735, October 4, 1993), the Agency

must determine whether the regulatory
action is “‘significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “significant
regulatory action” within the meaning
of the Executive Order. EPA has
submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

B. Paperwork Reduction Act

EPA submitted an information
collection request (control number
2179.04) for OMB approval that pertains
to the petitioning requirements
described in Section E, under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. However, as
described in that section, EPA is not
finalizing the petitioning requirements
in this action and has withdrawn
2179.04 from OMB consideration. The
information collection under this final
rule is authorized under Sections

603(b), 603(d) and 614(b) of the Clean
Air Act (CAA).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. For purposes of assessing
the impacts of today’s rule on small
entities, small entity is defined as: (1) A
small business that is identified by the
North American Industry Classification
System (NAICS) Code in the Table
below; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

NAICS small
business size
standard

Category NAICS code SIC code (in number of
employees or
millions of
dollars)
Agricultural Production ... | 1112—Vegetable and Melon farming ................... 0171—Berry oo 0.75
1114—Greenhouse, Nursery, and Floriculture | 0171—Berry Crops ......ccccoceurereireeieniesirenenireneenns
Production. 0181—Ornamental Floriculture and Nursery prod-
ucts.
Storage Uses ........c....... 115114—Post-harvest crop activities (except Cot- | 4221—Farm Product Warehousing and Storage .. 21.5

ton Ginning).

493110—General Warehousing and Storage
493130—Farm product Warehousing Storage

4225—General Warehousing and Storage
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Agricultural producers of minor crops
and entities that store agricultural
commodities are categories of affected
entities that contain small entities. This
rule only affects entities that applied to
EPA for a de-regulatory exemption. In
most cases, EPA received aggregated
requests for exemptions from industry
consortia. On the exemption
application, EPA asked consortia to
describe the number and size
distribution of entities their application
covered. Based on the data provided,
EPA estimates that 3,218 entities
petitioned EPA for an exemption. Since
many applicants did not provide
information on the distribution of sizes
of entities covered in their applications,
EPA estimated that between one-fourth
and one-third of the entities may be
small businesses based on the definition
given above. In addition, other
categories of affected entities do not
contain small businesses based on the
above description.

After considering the economic
impacts of today’s rule on small entities,
EPA has concluded that this action will
not have a significant economic impact
on a substantial number of small
entities. The small entities directly
regulated by this rule are primarily
agricultural entities, producers,
importers, and distributors of methyl
bromide, as well as any entities holding
inventory of methyl bromide.

In determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” (5 U.S.C. 603—604).
Thus, an Agency may conclude that a
rule will not have a significant
economic impact on a substantial
number of small entities if the rule
relieves a regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule. Since this rule will make
additional methyl bromide available for
approved critical uses after the phaseout
date of January 1, 2005, this is a de-
regulatory action which will confer a
benefit to users of methyl bromide. EPA
believes the estimated de-regulatory
value for users of methyl bromide is
between $20 million to $30 million
annually, as a result of the entire critical
use exemption program over its
projected duration. We have therefore
concluded that today’s final rule will
relieve regulatory burden for all small
entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this final
rule does not contain a Federal mandate
that may result in expenditures of $100
million or more by State, local and tribal
governments, in the aggregate, or by the
private sector in any one year. The
recordkeeping and reporting burden on
the private sector associated with this
rule is estimated to be under $200,000
on an annual basis. Thus, this rule is not
subject to the requirements of Sections
202 and 205 of the UMRA. Further, EPA
has determined that this rule contains
no regulatory requirements that might
significantly or uniquely affect small
governments because it does not create
any requirements on any State, local, or
tribal government.

E. Executive Order No. 13132:
Federalism

Executive Order No. 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order No. 13132. This final
rule is expected to primarily affect
producers, suppliers, importers, and
exporters and users of methyl bromide.
Thus, Executive Order 13132 does not
apply to this rule.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicited comment on this
rule from State and local officials. EPA
did not receive comment on this rule
from State or local officials.

F. Executive Order No. 13175:
Consultation and Coordination With
Indian Tribal Governments

Executive Order No. 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order No. 13175. This rule
does not significantly or uniquely affect
the communities of Indian tribal
governments, nor does it impose any
enforceable duties on communities of
Indian tribal governments. Thus,
Executive Order No. 13175 does not
apply to this rule.

G. Executive Order No. 13045:
Protection of Children From
Environmental Health & Safety Risks

Executive Order No. 13045:
“Protection of Children From
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Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997)
applies to any rule that: (1) Is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under Section 5-501 of the Order has
the potential to influence the regulation.
This final rule is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

H. Executive Order No. 13211: Actions
That Significantly Affect Energy Supply,
Distribution, or Use

This final rule is not a “‘significant
energy action” as defined in Executive
Order No. 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not likely to have a significant adverse
effect on the supply, distribution, or use
of energy. This rule does not pertain to
any segment of the energy production
economy nor does it regulate any

manner of energy use. Therefore, we
have concluded that this rule is not
likely to have any adverse energy
effects.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, Section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
rulemaking does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on February 1, 2006.

List of Subjects in 40 CFR Part 82

Environmental protection;
Environmental treaty; Montreal Protocol
on Substances that Deplete the Ozone
Layer; Ozone depletion; Methyl
bromide; Chemicals; Exports, Imports,
Production, Reporting and
recordkeeping requirements.

Dated: January 30, 2006.
Stephen L. Johnson,
Administrator.

m For the reasons set out in the
preamble, 40 CFR part 82 is amended as
follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

m 1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

m 2. Section 82.8 is amended by revising
paragraphs (c)(1) and (c)(2) to read as
follows:

§82.8 Grant of essential use allowances
and critical use allowances.

(C) L
(1) Allocated critical use allowances
granted for specified control period.

2006 Critical use 2006 Critical use

allowances for allowances for
Company pre-plant uses* post-harvest uses*

(kilograms) (kilograms)

Great Lakes ChemiCal COMP. ...cc.uiiuiiiiiiiie ettt sttt ettt et sae e et e e be e be e saeeebeesabeebeeanneesaeesaneeseean 3,838,070 307,673
Albemarle Corp. ......cccceevueenee. 1,578,274 126,520
Ameribrom, Inc. .. 871,872 69,892
LI (07 1R 1 e TSROSO SPRRRRRPRINS 27,020 2,166
1] 7= TSRS 6,315,237 506,250

*For production or import of class I, Group VI controlled substance exclusively for the Pre-Plant or Post-Harvest uses specified in Appendix L

to this subpart.

(2) Allocated critical stock allowances
granted for specified control period. The
following companies are allocated
critical stock allowances for 2006 on a
pro-rata basis in relation to the
inventory held by each.

Company

Albemarle
Ameribrom, Inc.

Company

Company

Bill Clark Pest Control, Inc.
Blair Soil Fumigation

Burnside Services, Inc.
Cardinal Professional Products
Carolina Eastern, Inc.
Degesch America, Inc.
Dodson Bros. Trical Inc.

Great Lakes Chemical Corp.
Harvey Fertilizer & Gas

Helena Chemical Co.

Hendrix & Dail

Hy Yield Bromine

Industrial Fumigation Company
J.C. Ehrlich Co.

Pacific Ag

Pest Fog Sales Corp.
Prosource One

Reddick Fumigants



6006

Federal Register/Vol. 71, No. 24/Monday, February 6, 2006 /Rules and Regulations

Company

Royster-Clark, Inc.

Southern State Cooperative, Inc.

Trident Agricultural Products

UAP Southeast (NC)

UAP Southeast (SC)

Univar

Vanguard Fumigation Co.

Western Fumigation
TOTAL—1,136,008 kilograms

m 3. Section 82.13 is amended by
revising paragraph (dd) to read as
follows:

§82.13 Recordkeeping and Reporting
Requirements for Class | Controlled
Substances.

* * * * *

(dd) Every approved critical user
purchasing an amount of critical use
methyl bromide or purchasing
fumigation services with critical use
methyl bromide must, for each request,

identify the use as a critical use and
certify being an approved critical user.
The approved critical user certification
will state, in part: “I certify, under
penalty of law, I am an approved critical
user and I will use this quantity of
methyl bromide for an approved critical
use. My action conforms to the
requirements associated with the critical
use exemption published in 40 CFR part
82. I am aware that any agricultural
commodity within a treatment chamber,
facility or field I fumigate with critical
use methyl bromide cannot
subsequently or concurrently be
fumigated with non-critical use methyl
bromide during the same control period,
excepting a QPS treatment or a
treatment for a different use (e.g., a
different crop or commodity). I will not
use this quantity of methyl bromide for
a treatment chamber, facility, or field
that I previously fumigated with non-

critical use methyl bromide during the
same control period, excepting a QPS
treatment or a treatment for a different
use (e.g., a different crop or commodity),
unless a local township limit now
prevents me from using methyl bromide
alternatives or I have now become an
approved critical user as a result of
rulemaking.” The certification will also
identify the type of critical use methyl
bromide purchased, the location of the
treatment, the crop or commodity
treated, the quantity of critical use
methyl bromide purchased, and the
acreage/square footage treated, and will
be signed and dated by the approved
critical user.

m 4. Appendix L to Subpart A is revised
to read as follows:

Appendix L to Part 82 Subpart A—
Approved Critical Uses, and Limiting
Critical Conditions for Those Uses for
the 2006 Control Period

Column B
Column A - .
Approved critical uses Approved cr|t|%e;l uusseer and location

Column C
Limiting critical conditions

Pre-Plant Uses:
Cucurbits

Eggplant

Forest Nursery Seedlings

(a) Michigan growers ..........cccc.......

(b) Southeastern U.S. except
Georgia limited to growing loca-
tions in Alabama, Arkansas,
Kentucky, Louisiana,  North
Carolina, South Carolina, Ten-
nessee, and Virginia.

(c) Georgia growers ...........cccceeueee

(a) Florida growers

(b) Georgia growers

(c) Michigan growers

(a) Members of the Southern For-
est Nursery Management Coop-
erative limited to growing loca-
tions in Alabama, Arkansas,
Florida, Georgia, Louisiana, Mis-
sissippi, North Carolina, Okla-
homa, South Carolina, Ten-
nessee, Texas and Virginia.

with a reasonable expectation that moderate to severe soilborne
fungal disease infestation, or moderate to severe disease infesta-
tion could occur without methyl bromide fumigation; or with a need
for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or to a lesser extent: fungal disease infesta-
tion and root knot nematodes; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, moderate to severe fungal disease infesta-
tion, or to a lesser extent: root knot nematodes; or with a need for
methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe nematodes, or mod-
erate to severe disease infestation, or restrictions on alternatives
due to karst geology; or with a need for methyl bromide for re-
search purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe nematodes, or mod-
erate to severe pythium root and collar rots, or moderate to severe
southern blight infestation, and to a lesser extent: crown and root
rot; or with a need for methyl bromide for research purposes.

with a reasonable expectation that moderate to severe soilborne
fungal disease infestation could occur without methyl bromide fumi-
gation; or with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe disease infestation.
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Column A

Approved critical uses

Column B
Approved critical user and location
of use

Column C
Limiting critical conditions

Orchard Nursery Seedlings

Strawberry Nurseries

(b) International Paper and its sub-
sidiaries limited to growing loca-
tions in Alabama, Arkansas,
Georgia, South Carolina and
Texas.

(c) Public (government owned)
seedling nurseries in the states
of lllinois, Indiana, Kentucky,
Maryland, Missouri, New Jersey,
Ohio, Pennsylvania, West Vir-
ginia and Wisconsin.

(d) Weyerhaeuser Company and
its subsidiaries limited to grow-
ing locations in Alabama, Arkan-
sas, North Carolina and South
Carolina.

(e) Weyerhaeuser Company and
its subsidiaries limited to grow-
ing locations in Washington and
Oregon.

(f) Michigan growers

(9) Michigan herbaceous

perennials growers.

(a) Members of the Western Rasp-
berry Nursery Consortium lim-
ited to growing locations in Cali-
fornia and Washington
(Driscoll’s Raspberries and their
contract growers in California
and Washington).

(b) Members of the California As-
sociation of Nurserymen-Decidu-
ous Fruit and Nut Tree Growers.

(c) California rose nurseries

(a) California growers

(b) North Carolina, Tennessee and
Maryland growers.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe disease infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe weed infestation in-
cluding purple and yellow nutsedge infestation, or moderate to se-
vere Canada thistle infestation, or moderate to severe nematodes,
and to a lesser extent: fungal disease infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, moderate to severe disease infestation, and
to a lesser extent: nematodes and worms.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe yellow nutsedge in-
festation, or moderate to severe fungal disease infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exist or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
moderate to severe Canada thistle infestation, moderate to severe
nutsedge infestation, and to a lesser extent: nematodes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exist or could occur without methyl
bromide fumigation: moderate to severe nematodes, moderate to
severe fungal disease infestation, and to a lesser extent: yellow
nutsedge and other weeds infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematode infesta-
tion, medium to heavy clay soils, or a prohibition on the use of 1,3-
dichloropropene products due to reaching local township limits on
the use of this alternative, or with a need for methyl bromide for re-
search purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, me-
dium to heavy clay soils, or a prohibition on the use of 1,3-
dichloropropene products due to reaching local township limits on
the use of this alternative, or with a need for methyl bromide for re-
search purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or user
may be prohibited from using 1,3-dichloropropene products be-
cause local township limits for this alternative have been reached,
or with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe yellow or purple nutsedge infestation, or
moderate to severe nematodes; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe black root rot, or
moderate to severe root-knot nematodes, or moderate to severe
yellow and purple nutsedge infestation, and to a lesser extent:
crown rot; or with a need for methyl bromide for research pur-
poses.
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Column A

Approved critical uses

Column B
Approved critical user and location
of use

Column C
Limiting critical conditions

Orchard

Replant .......cccccooeieene

Ornamentals .........ccccceeeeevinnens

Peppers

(a) California stone fruit growers ...

(b) California table and raisin
grape growers.

(c) California walnut growers .........

(d) California almond growers .......

(a) California growers ....................

(b) Florida growers ..........ccceceeeeennee

(a) California growers .........cc.........

(b) Alabama, Arkansas, Kentucky,
Louisiana, North Carolina, South
Carolina, Tennessee and Vir-
ginia growers.

(c) Florida growers .........ccccceeeeenee.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or
moderate to severe fungal disease infestation, or replanted (non
virgin) orchard soils to prevent orchard replant disease, or medium
to heavy soils, or a prohibition on the use of 1,3-dichloropropene
products because local township limits for this alternative have
been reached; or with a need for methyl bromide for research pur-
poses.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or
moderate to severe fungal disease infestation, or replanted (non-
virgin) orchard soils to prevent orchard replant disease, or medium
to heavy soils, or a prohibition on the use of 1,3-dichloropropene
products because local township limits for this alternative have
been reached; or with a need for methyl bromide for research pur-
poses.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or re-
planted (non-virgin) orchard soils to prevent orchard replant dis-
ease, or medium to heavy soils, or a prohibition on the use of 1,3-
dichloropropene products because local township limits for this al-
ternative have been reached; or with a need for methyl bromide for
research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe nematodes, or re-
planted (non-virgin) orchard soils to prevent orchard replant dis-
ease, or medium to heavy soils, or a prohibition on the use of 1,3-
dichloropropene products because local township limits for this al-
ternative have been reached; or with a need for methyl bromide for
research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe nematodes, or a prohibition on the use of
1,3-dichloropropene products because local township limits for this
alternative have been reached; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe weed infestation, or
moderate to severe disease infestation, or moderate to severe
nematodes, or karst topography; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe nematodes, or a prohibition on the use of
1,3-dichloropropene products because local township limits for this
alternative have been reached; or with a need for methyl bromide
for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe nematodes, or mod-
erate to severe pythium root, collar, crown and root rots, or the
presence of an occupied structure within 100 feet of a grower’s
field the size of 100 acres or less; or with a need for methyl bro-
mide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe disease infestation, or
moderate to severe nematodes, or karst topography; or with a
need for methyl bromide for research purposes.
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Column A
Approved critical uses

Column B
Approved critical user and location
of use

Column C
Limiting critical conditions

Strawberry Fruit

Tomatoes

Turfgrass

Post-Harvest Uses:
Food Processing

(d) Georgia growers

(e) Michigan growers

(a) California growers

(b) Florida growers

(c) Alabama, Arkansas, Georgia,
lllinois, Kentucky, Louisiana,
Maryland, New Jersey, North
Carolina, Ohio, South Carolina,
Tennessee and Virginia growers.

(a) Michigan growers

(b) Alabama, Arkansas, Florida,
Georgia, Kentucky, Louisiana,
North Carolina, South Carolina,
and Tennessee.

(c) California growers

(a) U.S. turfgrass sod nursery pro-
ducers who are members of
Turfgrass Producers Inter-
national (TPI).

(a) Rice millers in all locations in
the U.S. who are members of
the USA Rice Millers’ Associa-
tion.

(b) Pet food manufacturing facili-
ties in the U.S. who are active
members of the Pet Food Insti-
tute. (For this rule, “pet food”
refers to domestic dog and cat
food).

with a reasonable expectation that one or more of the following lim-
iting critical conditions either already exist or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge infestation, or moderate to severe nematodes, or mod-
erate to severe pythium root and collar rots, or moderate to severe
southern blight infestation, and to a lesser extent: crown and root
rot; or with a need for methyl bromide for research purposes.

with a reasonable expectation that moderate to severe fungal disease
infestation would occur without methyl bromide fumigation; or with
a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe black root rot or
crown rot, or moderate to severe yellow or purple nutsedge infesta-
tion, or moderate to severe nematodes, or a prohibition of the use
of 1,3-dichloropropene products because local township limits for
this alternative have been reached, time to transition to an alter-
native; or with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge, or moderate to severe nematodes, or moderate to se-
vere disease infestation, or karst topography and to a lesser ex-
tent: carolina geranium or cut-leaf evening primrose infestation; or
with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe yellow or purple
nutsedge, or moderate to severe nematodes, or moderate to se-
vere black root and crown rot, or the presence of an occupied
structure within 100 feet of a grower’s field the size of 100 acres or
less; or with a need for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe fungal pathogen infestation; or with a need
for methyl bromide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl growers bromide fumigation: moderate to severe yellow or
purple nutsedge infestation, or moderate to severe disease infesta-
tion, or moderate to severe nematodes, or the presence of an oc-
cupied structure within 100 feet of a grower’s field the size of 100
acres or less, or karst topography; or with a need for methyl bro-
mide for research purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already either exists or could occur without
methyl bromide fumigation: moderate to severe disease infestation,
or moderate to severe nematodes; or with a need for methyl bro-
mide for research purposes.

for the production of industry certified pure sod; with a reasonable ex-
pectation that one or more of the following limiting critical condi-
tions already either exists or could occur without methyl bromide
fumigation: moderate to severe bermudagrass, nutsedge and off-
type perennial grass infestation, or moderate to severe white grub
infestation; or with a need for methyl bromide for research pur-
poses.

with a reasonable expectation that one or more of the following lim-
iting critical conditions exists: moderate to severe infestation of
beetles, weevils or moths, or older structures that can not be prop-
erly sealed to use an alternative to methyl bromide, or the pres-
ence of sensitive electronic equipment subject to corrosivity, time
to transition to an alternative.

with a reasonable expectation that one or more of the following lim-
iting critical conditions exists: moderate to severe infestation or
beetles, moths, or cockroaches, or older structures that can not be
properly sealed to use an alternative to methyl bromide, or the
presence of sensitive electronic equipment subject to corrosivity,
time to transition to an alternative.
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Column A
Approved critical uses

Column B
Approved critical user and location
of use

Column C
Limiting critical conditions

Commodity Storage

Dry Cured Pork Products

(c) Kraft Foods in the U.S

(d) Members of the North Amer-
ican Millers’ Association in the
U.S.

(e) Members of the National Pest
Management Association treat-
ing cocoa beans in storage and
associated spaces and equip-
ment in processed food, cheese,
dried milk, herbs and spices and
spaces and equipment in asso-
ciated processing facilities.

(a) California entities storing wal-
nuts, beans, dried plums, figs,
raisins, dates and pistachios in
California.

(a) Members of the National Coun-

try Ham Association.

(b) Members of the American As-
sociation of Meat Processors.

(c) Nahunta Pork Center (North
Carolina).

with a reasonable expectation that one or more of the following lim-
iting critical conditions exists: older structures that can not be prop-
erly sealed to use an alternative to methyl bromide, or the pres-
ence of sensitive electronic equipment subject to corrosivity, time
to transition to an alternative.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe beetle infestation, or older
structures that can not be properly sealed to use an alternative to
methyl bromide, or the presence of sensitive electronic equipment
subject to corrosivity, time to transition to an alternative.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe pest infestation, or older
structures that can not be properly sealed to use an alternative to
methyl spaces and bromide, or the presence of sensitive equip-
ment in electronic equipment subject to corrosivity, time to transi-
tion to an alternative.

with a reasonable expectation that one or more of the following lim-
iting critical conditions exists: rapid fumigation is required to meet a
critical market window, such as during the holiday season, rapid fu-
migation is required when a buyer provides short (2 working days
or less) notification for a purchase, or there is a short period after
harvest in which to fumigate and there is limited silo availability for
using alternatives; or with a need for methyl bromide for research
purposes.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe red legged ham beetle,
cheese/ham skipper, dermestid beetle or ham mite infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe red legged ham beetle,
cheese/ham skipper, dermestid beetle or ham mite infestation.

with a reasonable expectation that one or more of the following lim-
iting critical conditions already exists or could occur without methyl
bromide fumigation: moderate to severe red legged ham beetle,
cheese/ham skipper, dermestid beetle or ham mite infestation.

[FR Doc. 06—1019 Filed 2—3-06; 8:45 am|

BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2006-0009]

Importation of Tomatoes From Certain
Central American Countries

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations governing the
importation of fruits and vegetables in
order to allow pink and red tomatoes
grown in approved registered
production sites in Costa Rica, El
Salvador, Guatemala, Honduras,
Nicaragua, and Panama to be imported
into the United States without
treatment. The conditions to which the
proposed importation of tomatoes
would be subject, including trapping,
pre-harvest inspection, and shipping
procedures, are designed to prevent the
introduction of quarantine pests into the
United States. This action would allow
for the importation of pink and red
tomatoes from those countries in Central
America while continuing to provide
protection against the introduction of
quarantine pests into the United States.

DATES: We will consider all comments
that we receive on or before April 7,
2006.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and, in the
“Search for Open Regulations” box,
select “Animal and Plant Health
Inspection Service” from the agency
drop-down menu, then click on
“Submit.” In the Docket ID column,
select APHIS-2006—0009 to submit or
view public comments and to view
supporting and related materials
available electronically. After the close
of the comment period, the docket can

be viewed using the “Advanced Search”
function in Regulations.gov.

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. APHIS-2006—-0009,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2006-0009.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Ms.
Donna L. West, Senior Import
Specialist, Commodity Import Analysis
and Operations, PPQ, APHIS, 4700
River Road Unit 133, Riverdale, MD
20737-1231; (301) 734—-8758.

SUPPLEMENTARY INFORMATION:
Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56 though
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

Section 319.56—2dd of the regulations
contains administrative instructions
allowing the importation of tomatoes
from various countries where the
Mediterranean fruit fly (Medfly,
Ceratitis capitata) is present. In this
document, we are proposing to amend
that section by adding a new paragraph
(f) that would set forth administrative
instructions concerning the importation
of pink and red tomatoes from Costa
Rica, El Salvador, Guatemala, Honduras,
Nicaragua, and Panama.

In a decision sheet* dated December
28, 1934, we authorized the importation
of tomatoes from Central America and
Mexico. However, in a subsequent set of
decision sheets dated April 15, 1982,
and January 27, 1983, we identified red
tomatoes from Ecuador, Costa Rica, and
Panama as an occasional Medfly host.
Given the similar pest situations in the
other Central American countries, we
changed the conditions of the permits
issued for Central American tomatoes to
allow only green tomatoes to be
imported, since they are not a Medfly
host. Pink tomatoes were prohibited in
order to reduce confusion between pink
and red tomatoes during port-of-entry
inspections.

The Government of El Salvador has
requested the reauthorization of the
importation of pink and red tomatoes
from that country. In response, the
Animal and Plant Health Inspection
Service (APHIS) developed a systems
approach, described below, under
which tomatoes could be imported into
the United States without treatment. We
have determined that the systems
approach could also be used by
producers throughout Costa Rica,
Guatemala, Honduras, Nicaragua, and
Panama because of the similar pest risks
present in these countries. Therefore,
we are proposing to allow tomatoes to
be imported into the United States from
those six Central American countries
under conditions very similar to current
requirements for importing tomatoes
from France, Morocco and Western
Sahara, and Spain. Currently, tomatoes
are being shipped from over 200
greenhouses in Europe using this
systems approach. Since the start of the
tomato systems approach in France and
Spain, the number of pest interceptions
has been very low, with an approximate
shipment infestation rate of 0.005
percent in Spain and 0.06 percent in
France.

We have prepared a document in
which we examine the risks of
importing tomatoes from the six Central
America countries that was based on an
examination of relevant information
(e.g., pest risk assessments, decisions

1Before we routinely prepared pest risk
assessments according to the guidelines provided
by the Food and Agriculture Organization and the
North American Plant Protection Organization we
prepared decision sheets. Decision sheets contain
relatively the same information that is contained in
modern pest risk assessments, but without the
standardized format.
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sheets, pest interception data, etc.)
regarding this commodity. The
document may be viewed on the
Regulations.gov Web site (see
ADDRESSES above for instructions for
accessing Regulations.gov) or on the
APHIS Web site at http://
www.aphis.usda.gov/ppq/pra/draft/.
The quarantine pests of concern in
Costa Rica, El Salvador, Guatemala,
Honduras, Nicaragua, and Panama, as
identified in the document prepared for
this proposed rule, are Medfly, the
tomato fruit borer (Neoleucinodes
elegantalis), the pea leafminer
(Liriomyza huidobrensis), and the potato
spindle tuber viroid.

With the exception of Medfly, for
which we have developed the specific
systems approach described below as
mitigation, the pests of concern (tomato
fruit borer, the pea leafminer, and the
potato spindle tuber viroid) exhibit
symptoms that are macroscopic and
detectable upon visual inspection in the
production areas or during pre-export or
port-of-entry inspections. Specifically:

e Tomato fruit borer larvae penetrate
the fruit and may cause the fruit to fall
or become otherwise unmarketable.
More mature larvae create large exit
holes in the fruit that can be easily
detected. In addition, the screen size
required by the systems approach
described below is too small to allow
the entry of adult tomato fruit borers.

e Pea leafminers spend a majority of
their lifecycle in larval form, mining
host leaves. These mines are easily
detectable via visual inspection.

¢ Potato spindle tuber viroid is
primarily a pest of potatoes, but may
also affect tomatoes. Symptoms of the
viroid, except for mild strains, would be
readily detected with the naked eye.
Recent data on the potato spindle tuber
viroid indicate there has only been one
interception of the viroid from one
country in Central America, Costa Rica.
The interception was on potatoes, not
tomatoes, and was easily detected by
inspectors. This evidence suggests that
it is unlikely that the potato spindle
tuber viroid will be found on tomatoes
from Central America, and we believe
that inspections throughout the growing
season will provide sufficient
mitigation.

Thus, we would utilize inspection as
the primary mitigation measure for
tomato fruit borer, pea leafminer, and
potato spindle tuber viroid, and the
specific systems approach described in
this document would serve to mitigate
the risks associated with Medfly. The
systems approach, outlined below,
utilizes pest exclusionary greenhouses
and packinghouses. As stated
previously, we believe this approach

could be used by producers throughout
Costa Rica, El Salvador, Guatemala,
Honduras, Nicaragua, and Panama,
given the similar pest risks present in
these countries. We are confident that
these measures would effectively
mitigate the risk posed by Medfly while
production site, pre-export, and port-of-
entry inspections would continue to
provide mitigation for any additional
pests. Green tomatoes could continue to
be imported as before, but the systems
approach would provide importers with
alternative sources of tomatoes at a more
advanced stage of ripeness. In addition,
we would also allow the importation of
pink or red field-grown tomatoes from
areas certified free of Medfly. The
proposed conditions for the importation
of greenhouse-grown and field-grown
tomatoes are explained in the following
paragraphs.

Areas Where Medfly Is Present

Tomatoes grown in an area that has
not been determined to be free of
Medfly would be required to be grown
in approved production sites registered
with the national plant protection
organization (NPPO) of the exporting
country and would be subject to the
systems approach detailed below. Initial
approval of the production sites would
be completed jointly by the exporting
country’s NPPO and APHIS.
Representatives of the exporting
country’s NPPO would have to visit and
inspect the production sites monthly,
starting 2 months before harvest and
continuing through until the end of the
shipping season. APHIS could monitor
the production sites at any time during
this period.

Tomato production sites would have
to consist of pest exclusionary
greenhouses with self-closing double
doors. All additional openings would be
required to be covered with 1.6 (or less)
millimeter screening. Registered sites
would have to contain traps with an
approved protein bait for the detection
of Medfly within the greenhouses at a
density of four traps per hectare, with a
minimum of at least two traps per
greenhouse. Traps would have to be
serviced on a weekly basis. Medfly traps
with an approved protein bait would
also have to be placed inside a buffer
area 500 meters wide around the
registered production site, at a density
of 1 trap per 10 hectares. These traps
would have to be checked at least once
every 7 days. At least one trap would
have to be near the greenhouse. Traps
would have to be set for at least 2
months prior to export, and trapping
would have to continue to the end of
harvest. Capture of 0.7 or more Medflies
per trap per week within the buffer zone

would suspend or delay the harvest,
depending on whether the harvest had
begun, for consignments of tomatoes
from that production site until APHIS
and the exporting country’s NPPO
determine that the pest risk has been
mitigated.

If a single Medfly is detected inside a
registered production site or in a
consignment, the registered production
site would lose its ability to export
tomatoes to the United States until
APHIS and the exporting country’s
NPPO mutually determine that risk
mitigation has been achieved. For the
other pests of concern listed above, the
greenhouse would have to be inspected
prior to harvest, and if any of these pests
or any other quarantine pests is found
to be generally infesting the greenhouse,
the NPPO would not allow export from
that production site until APHIS and the
NPPO agree that risk mitigation has
been achieved. If the NPPO detected any
quarantine pests in the consignment, the
shipment would be deemed ineligible
for export to the United States.

The exporting country’s NPPO would
have to maintain records of trap
placement, checking of traps, and any
Medfly captures, as well as production
site and packinghouse inspection
results. In addition, the exporting
country’s NPPO would have to maintain
an APHIS-approved quality control
program to monitor or audit the
trapping program. The trapping records
would have to be maintained for
APHIS’s review.

We would require that tomatoes be
packed within 24 hours of harvest in a
pest-exclusionary packinghouse. The
tomatoes would have to be safeguarded
by an insect-proof mesh screen or
plastic tarpaulin while in transit from
the production site to the packinghouse
and while awaiting packing. The
tomatoes would have to be packed in
insect-proof cartons or containers, or
covered with insect-proof mesh or
plastic tarpaulin, for transit into the
United States. These safeguards would
have to remain intact until arrival in the
United States or the shipment would
not be allowed to enter the United
States.

During the time the packinghouse is
in use for exporting fruit to the United
States, the packinghouse could accept
fruit only from registered approved
production sites.

The exporting country’s NPPO would
be responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of tomatoes would have to be
accompanied by a phytosanitary
certificate issued by the NPPO and
bearing the declaration, “These



Federal Register/Vol. 71, No. 24/Monday, February 6, 2006 / Proposed Rules

6013

tomatoes were grown in an approved
production site and the shipment has
been inspected and found free of the
pests listed in the requirements.” The
shipping box would have to be labeled
with the identity of the production site.

Medfly-Free Areas

We would allow tomatoes grown in a
Medfly-free area to be imported under
conditions less stringent than those
described above for tomatoes grown in
areas where Medfly is present. The
tomatoes would have to be grown and
packed in an area that APHIS has
determined to be free of Medfly in
accordance with the procedures
described in § 319.56-2(f); currently, the
Department of Peten in Guatemala is the
only Medfly-free area in the Central
American countries covered by this
proposed rule.

For the tomato fruit borer, pea
leafminer, and potato spindle tuber
viroid, the production site would have
to be inspected prior to harvest and if
any of these pests or any other
quarantine pests are found to be
generally infesting the production site,
the NPPO would not allow export from
that production site until APHIS and the
NPPO agree that risk mitigation has
been achieved. If the NPPO detects any
quarantine pests in the consignment, the
shipment would be deemed ineligible
for export to the United States.

We would require that the tomatoes
be packed in insect-proof cartons or
containers, or covered with insect-proof
mesh or plastic tarpaulin, for transit into
the United States. These safeguards
would have to remain intact until
arrival in the United States or the
shipment would not be allowed to enter
the United States. These measures
would be necessary since, although the
production area is Medfly-free, the
tomatoes would need to be protected
against infestation while in transit.

The exporting country’s NPPO would
be responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of tomatoes would have to be
accompanied by a phytosanitary
certificate issued by the NPPO and
bearing the declaration, “These
tomatoes were grown in an area
recognized to be free of Medfly and the
shipment has been inspected and found
free of the pests listed in the
requirements.” The shipping box would
have to be labeled with the identity of
the production site.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule

has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

The Regulatory Flexibility Act (RFA)
requires that agencies consider the
economic impact of their rules on small
businesses, organizations, and
governmental jurisdictions. In
accordance with section 603 of the RFA,
we have prepared an initial regulatory
flexibility analysis describing the
expected impact of the changes
proposed in this document on small
entities.

Under the Plant Protection Act (7
U.S.C. 7701 et seq.), the Secretary of
Agriculture is authorized to regulate the
importation of plants, plant products,
and other articles to prevent the
introduction of plant pests and noxious
weeds.

We are proposing to amend the
regulations governing the importation of
fruits and vegetables in order to allow
pink and red tomatoes grown in
approved registered production sites in
Costa Rica, El Salvador, Guatemala,
Honduras, Nicaragua, and Panama to be
imported into the United States without
treatment. The conditions to which the
proposed importation of tomatoes
would be subject, including trapping,
pre-harvest inspection, and shipping
procedures, are designed to prevent the
introduction of quarantine pests into the
United States. This action would allow
for the importation of pink and red
tomatoes from those countries in Gentral
America while continuing to provide
protection against the introduction of
quarantine pests into the United States.

Central American Production and
Exports

While agriculture is an important
industry in the countries that would be
affected by this rule, it does not account
for the largest share of gross domestic
product in any of the countries.
Tomatoes do not appear to be major
crops in those Central American
countries. However, production and
exports of tomatoes are following
upward trends.

Tomato production in Central
America has been steadily increasing
since the early 1960s. Over this period,
production has increased almost 300
percent. In conjunction with this
increase in production, exports of
tomatoes from the region have also
increased. Exports in 2003 were 42
times the exports in 1962. Between 1980
and 2003, exports increased by 45
percent. From 1962 to 2003, exports of
tomatoes to countries within Central
America accounted for 96 percent of

total exports. In more recent times,
specifically the period between 1980
and 2003, this percentage has increased
by 99 percent. Thus, the vast majority of
the tomatoes exported from any Central
American country are destined for
another country within the same region.

U.S. Import Levels

U.S. imports of Central American
tomatoes have fluctuated greatly over
the last 15 years.2 In fact, 2003 was the
end of a 10-year period during which
the United States did not import
tomatoes from any Central American
country. U.S. imports of fresh tomatoes
principally originate in Mexico, Canada,
and the Netherlands, with Mexico being
by far the largest supplier.

Although this proposed rule would
allow for more liberal importation of
tomatoes from certain Central American
countries, it is unlikely that the
proposed changes would lead to
dramatic increases in U.S. import levels
from this region.

Effects on Small Entities

This proposed rule would affect
domestic producers of tomatoes as well
as importers that deal with these
commodities. It is likely that the entities
affected would be small according to
Small Business Administration (SBA)
guidelines. As detailed below,
information available to APHIS
indicates that the effects on these small
entities would not be significant.

Two alternatives to the proposed
course of action are as follows:
Maintaining the status quo with respect
to the importation of tomatoes from
these Central American countries (i.e.,
green tomatoes only) or allowing
importation without establishing the
proposed risk mitigations.

The first alternative would maintain
current safeguards against the entry of
quarantine pests. However, this option
would also mean that those specified
Central American countries as well as
the United States would forgo the
economic benefits expected to be
afforded by the proposed trade.

Allowing the importation of fresh
tomatoes from certain Central American
countries under phytosanitary
requirements less restrictive than are
proposed could potentially lead to the
introduction of pests not currently
found in the United States. This option
could result in significant damage and
costs to domestic production and is not
desirable for those reasons.

21t is important to note here that this discussion
refers to imports of all varieties of tomatoes.
Disaggregated data were not available for this
analysis.
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Affected U.S. tomato producers are
expected to be small based on the 2002
Census of Agriculture data and SBA
guidelines for entities in two farm
categories: Other Vegetable (except
Potato) and Melon Farming (North
American Industry Classification
System [NAICS] code 111219) and
Other Food Crops Grown Under Cover
(NAICS code 111419). The SBA
classifies producers in these farm
categories as small entities if their total
annual sales are $750,000 or less. APHIS
does not have information on the size
distribution of domestic tomato
producers, but according to 2002 Census
data, there were a total of 2,128,892
farms in the United States.? Of this
number, approximately 97 percent had
total annual sales of less than $500,000

in 2002, which is well below the SBA’s
small entity threshold for commodity
farms.# This indicates that the majority
of farms are considered small by SBA
standards, and it is reasonable to
assume that most of the 19,539 tomato
farms that could be affected by the
proposed rule would also qualify as
small. In the case of fruit and vegetable
wholesalers (NAICS code 422480),5
those entities with fewer than 100
employees are considered small by SBA
standards.® In 1997, there were a total of
4,811 fruit and vegetable wholesale
trade farms in the United States.” Of
these farms, 4,610 or 95.8 percent
employed fewer than 100 employees
and were considered small by SBA
standards. Between 1997 and 2002,
there is not likely to have been

substantial changes in the industry.
Therefore, domestic producers and
importers that may be affected by this
proposed rule are predominantly small
entities.

Economic analysis of the expected
increase in imports of tomatoes from
Central America shows that the
proposed importation of this commodity
would lead to negligible changes in
domestic prices. APHIS estimates that
an additional 13,092 metric tons of
tomatoes may be imported from Costa
Rica, El Salvador, Guatemala, Honduras,
Nicaragua, and Panama on a yearly
basis. Using historical consumption data
to estimate an elasticity of demand for
tomatoes, an increase in imports of this
size would result in a price decrease of
$0.50 per hundredweight (cwt) overall.

TABLE 1.—U.S. SUPPLY, UTILIZATION, AND FARM WEIGHT PRICE OF FRESH TOMATOES, 2000-2005

Supply Utilization Season-average price
Year .
: : Per capita Current Constant
Production Imports Total Exports Domestic use dollars 2000 dollars
(Million pounds) (Pounds) ($/cwt)
4,162.0 1,609.5 5,771.5 410.4 5,361.2 19.0 $30.70 $30.70
4,061.1 1,815.6 5,876.7 398.2 5,478.5 19.2 30.00 29.30
4,289.3 1,896.2 6,185.5 332.1 5,853.4 20.3 31.60 30.36
3,909.8 2,070.7 5,980.5 3141 5,666.4 19.5 36.70 34.62
3,975.7 2,054.6 6,030.3 367.5 5,662.8 19.3 36.70 33.92
4,086.0 2,000.0 6,086.0 360.0 5,726.0 19.4 — —
Notes: —= not available, f = ERS forecast.

Source: USDA/ERS, “Vegetables and Melons Yearbook,” http://usda.mannlib.cornell.edu/data-sets/specialty/89011/.

For this analysis, it is assumed that
imports of tomatoes from Central
America would compete with all fresh
tomatoes produced domestically. In
2004, U.S. fresh tomato production
totaled 3,976 million pounds (table 1).
APHIS estimates that an additional
13,092 metric tons (28.7 million
pounds) of tomatoes would be imported
from Central America. These imports
would account for only 0.7 percent of
domestic production in 2004 and 1.4
percent of 2004 imports. Given the
additional imports, it is possible that the
domestic price would fall by as much as
$0.50 per cwt. In 2004, the average
producer price was $36.70 per cwt.
Thus, the expected price decline would
represent a 1.4 percent decline.
However, this percentage is likely
overstated because the new imports
would be close substitutes for tomatoes
from other countries. Imports from

3 This number represents the total number of
farms in the United States, thus including barley,
buckwheat, corn, millet, oats, rice, soybean, and
sugarcane farms.

4 Source: SBA and 2002 Census of Agriculture.

Central America would probably
displace at least some of those imports
from other countries. This likely
substitution is not taken into account in
the analysis.

In order to put this price change into
perspective, we consider it in terms of
average revenue for small-entity tomato
producers. Due to the lack of data on
tomato farming, it is difficult to
determine an accurate potential change
in revenues for all producers. Averaging
the total drop in revenues across all
firms would overstate the loss to small
producers while understating that for
the larger ones. Data from the 2002
Census of Agriculture were used to
estimate tomato production by small
and large firms. This, in turn, was used
to estimate revenues for these two
categories. An average revenue per firm
was then calculated. We conclude that
any producer with fewer than 80 acres

5 Note that this NAICS code relates to the 1997
Economic Census. The 2002 NAICS code for this
group is 424480.

6For NAICS 424480, SBA guidelines state that an
entity with not more than 100 employees should be
considered small unless that entity is a Government
contractor. In this case, the size standard increases

of tomatoes may be considered small,
based on industry yields and revenues
and the small-entity definition of not
more than $750,000 in annual revenue.
For small-entity producers with fewer
than 100 acres (the reported category
closest to 80 acres), a price change of
$0.50 per cwt would lead to an
estimated per firm decline in annual
revenue of $293, or 1.6 percent. Given
this small change and recalling that
these effects are likely overstated,
domestic producers are not likely to be
significantly impacted by the proposed
rule.

Although domestic producers may
face slightly lower prices as a result of
the potential increase in the tomato
supply, these price changes are
expected to be negligible. APHIS
welcomes public comment on these
preliminary estimates. Domestic import
firms, on the other hand, may actually

to 500 employees. However, in this instance, it is
fair to assume that fruit and vegetable importers
will not be under Government contract since it is
against regulations for imports to be used in
relevant Government programs (e.g. school lunch
programs).

7 Source: SBA and 1997 Economic Census.
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benefit from more open trade with
Central America resulting from
increased opportunities that could be
made available as a result of
establishing new sources of tomatoes at
a more advanced stage of ripeness. In
both instances, changes of the
magnitude presented here should not
have large repercussions for either
domestic producers or importers of
tomatoes.

This proposed rule contains
information collection or recordkeeping
requirements (see ‘“‘Paperwork
Reduction Act” below).

Executive Order 12988

This proposed rule would allow pink
and red tomatoes grown in approved
registered production sites in Costa
Rica, El Salvador, Guatemala, Honduras,
Nicaragua, and Panama to be imported
into the United States. If this proposed
rule is adopted, State and local laws and
regulations regarding tomatoes imported
under this rule would be preempted
while the fruit is in foreign commerce.
Fresh fruits and vegetables are generally
imported for immediate distribution and
sale to the consuming public and would
remain in foreign commerce until sold
to the ultimate consumer. The question
of when foreign commerce ceases in
other cases must be addressed on a case-
by-case basis. If this proposed rule is
adopted, no retroactive effect will be
given to this rule, and this rule will not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

To provide the public with
documentation of APHIS’ review and
analysis of the potential environmental
impacts associated with the importation
of tomatoes from Central America, we
have prepared an environmental
assessment. The environmental
assessment, entitled “Proposed Rule for
the Importation of Tomatoes from
Central America,” was prepared in
accordance with: (1) The National
Environmental Policy Act of 1969
(NEPA), as amended (42 U.S.C. 4321 et
seq.), (2) regulations of the Council on
Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

The environmental assessment may
be viewed on the Regulations.gov Web
site or in our reading room (see
ADDRESSES above for instructions for
accessing Regulations.gov and
information on the location and hours of

the reading room). You may request
paper copies of the environmental
assessment by calling or writing to the
person listed under FOR FURTHER
INFORMATION CONTACT. Please refer to the
title of the environmental assessment
when requesting copies.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. APHIS—-2006—-0009.
Please send a copy of your comments to:
(1) Docket No. APHIS—2006—-0009,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238, and (2) Clearance Officer,
OCIO, USDA, room 404-W, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication of this proposed rule.

In this document, we are proposing to
allow certain types of tomatoes grown in
approved registered production sites in
Costa Rica, El Salvador, Guatemala,
Honduras, and Nicaragua to be imported
into the United States without
treatment, under certain conditions.
Those conditions include trapping, pre-
harvest inspection, and shipping
procedures designed to prevent the
introduction of quarantine pests into the
United States. These precautions, along
with other requirements, would allow
for the importation of tomatoes from
those countries in Central America
while continuing to provide protection
against the introduction of quarantine
pests into the United States.

Allowing tomatoes to be imported
would necessitate the use of certain
information collection activities,
including the completion of pre-harvest
inspections, phytosanitary certificates,
and fruit fly monitoring records.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 0.0061148 hours
per response.

Respondents: National plant
protection organizations and growers.

Estimated annual number of
respondents: 172.

Estimated annual number of
responses per respondent: 26,081.

Estimated annual number of
responses: 4,485,992,

Estimated total annual burden on
respondents: 27,431 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

Government Paperwork Elimination
Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this proposed rule, please contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend 7
CFR part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
would continue to read as follows:
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Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

2. Section 319.56—2dd would be
amended by adding a new paragraph (f)
to read as follows:

§319.56-2dd Administrative instructions:
conditions governing the entry of tomatoes.
* * * * *

(f) Tomatoes (fruit) (Lycopersicon
esculentum) from certain countries in
Central America. Pink or red tomatoes
may be imported into the United States
from Costa Rica, El Salvador,
Guatemala, Honduras, Nicaragua, and
Panama only under the following
conditions:

(1) From areas free of Mediterranean
fruit fly:

(i) The tomatoes must be grown and
packed in an area that has been
determined by APHIS to be free of
Mediterranean fruit fly (Medfly) in
accordance with the procedures
described in § 319.56—2(f) of this
subpart.

(i1) A pre-harvest inspection of the
production site must be conducted by
the national plant protection
organization (NPPO) of the exporting
country for pea leafminer, tomato fruit
borer, and potato spindle tuber viroid. If
any of these pests are found to be
generally infesting the production site,
the NPPO may not allow export from
that production site until the NPPO and
APHIS have determined that risk
mitigation has been achieved.

(iii) The tomatoes must be packed in
insect-proof cartons or containers or
covered with insect-proof mesh or
plastic tarpaulin at the packinghouse for
transit to the United States. These
safeguards must remain intact until
arrival in the United States.

(iv) The exporting country’s NPPO is
responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of tomatoes must be
accompanied by a phytosanitary
certificate issued by the NPPO and
bearing the declaration, “These
tomatoes were grown in an area
recognized to be free of Medfly and the
shipment has been inspected and found
free of the pests listed in the
requirements.”

(2) From areas where Medfly is
considered to exist:

(i) The tomatoes must be grown in
approved registered production sites.
Initial approval of the production sites
will be completed jointly by the
exporting country’s NPPO and APHIS.
The exporting country’s NPPO must
visit and inspect the production sites
monthly starting 2 months before

harvest and continuing through until
the end of the shipping season. APHIS
may monitor the production sites at any
time during this period.

(ii) Tomato production sites must
consist of pest-exclusionary
greenhouses, which must have self-
closing double doors and have all other
openings and vents covered with 1.6 (or
less) mm screening.

(iii) Registered sites must contain
traps for the detection of Medfly both
within and around the production site
as follows:

(A) Traps with an approved protein
bait for Medfly must be placed inside
the greenhouses at a density of four
traps per hectare, with a minimum of
two traps per greenhouse. Traps must be
serviced on a weekly basis.

(B) If a single Medfly is detected
inside a registered production site or in
a consignment, the registered
production site will lose its ability to
export tomatoes to the United States
until APHIS and the exporting country’s
NPPO mutually determine that risk
mitigation is achieved.

(C) Medfly traps with an approved
protein bait must be placed inside a
buffer area 500 meters wide around the
registered production site, at a density
of 1 trap per 10 hectares and a minimum
of 10 traps. These traps must be checked
at least every 7 days. At least one of
these traps must be near the greenhouse.
Traps must be set for at least 2 months
before export and trapping must
continue to the end of the harvest.

(D) Capture of 0.7 or more Medflies
per trap per week will delay or suspend
the harvest, depending on whether
harvest has begun, for consignments of
tomatoes from that production site until
APHIS and the exporting country’s
NPPO can agree that the pest risk has
been mitigated.

(E) The greenhouse must be inspected
prior to harvest for pea leafminer,
tomato fruit borer, and potato spindle
tuber viroid. If any of these pests, or
other quarantine pests, are found to be
generally infesting the greenhouse,
exports from that production site will be
halted until the exporting country’s
NPPO and APHIS determine that the
pest risk has been mitigated.

(iv) The exporting country’s NPPO
must maintain records of trap
placement, checking of traps, and any
Medfly captures in addition to
production site and packinghouse
inspection records. The exporting
country’s NPPO must maintain an
APHIS-approved quality control
program to monitor or audit the
trapping program. The trapping records
must be maintained for APHIS’s review.

(v) The tomatoes must be packed
within 24 hours of harvest in a pest-
exclusionary packinghouse. The
tomatoes must be safeguarded by an
insect-proof mesh screen or plastic
tarpaulin while in transit to the
packinghouse and while awaiting
packing. The tomatoes must be packed
in insect-proof cartons or containers, or
covered with insect-proof mesh or
plastic tarpaulin, for transit into the
United States. These safeguards must
remain intact until arrival in the United
States or the consignment will be
denied entry into the United States.

(vi) During the time the packinghouse
is in use for exporting tomatoes to the
United States, the packinghouse may
only accept tomatoes from registered
approved production sites.

(vii) The exporting country’s NPPO is
responsible for export certification,
inspection, and issuance of
phytosanitary certificates. Each
shipment of tomatoes must be
accompanied by a phytosanitary
certificate issued by the NPPO and
bearing the declaration, “These
tomatoes were grown in an approved
production site and the shipment has
been inspected and found free of the
pests listed in the requirements.” The
shipping box must be labeled with the
identity of the production site.

Done in Washington, DG, this 31st day of
January 2006.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E6-1553 Filed 2—-3-06; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563-AC03

Common Crop Insurance Regulations;
Mint Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to add to 7
CFR part 457 a new §457.169 that
provides insurance for mint. The
provisions will be used in conjunction
with the Common Crop Insurance
Policy Basic Provisions, which contain
standard terms and conditions common
to most crops. The intended effect of
this action is to convert the mint pilot
crop insurance program to a permanent
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insurance program for the 2007 and
succeeding crop years.

DATES: Written comments and opinions
on this proposed rule will be accepted
until close of business April 7, 2006,
and will be considered when the rule is
to be made final. Comments on
information collection under the
Paperwork Reduction of 1995 must be
received on or before April 7, 2006.

ADDRESSES: Interested persons are
invited to submit written comments to
the Director, Product Development
Division, Risk Management Agency,
United States Department of
Agriculture, 6501 Beacon Drive, Stop
0812, Room 421, Kansas City, MO
64133—-4676. Comments titled “Mint
Crop Insurance Provisions” may be sent
via the Internet to
DirectorPDD@rma.fcic.usda.gov, or the
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments. A
copy of each response will be available
for public inspection and copying from
7 a.m. to 4:30 p.m., c.s.t., Monday
through Friday, except holidays, at the
above address.

FOR FURTHER INFORMATION CONTACT:
Linda Williams, Risk Management
Specialist, Research and Development,
Product Development Division, Risk
Management Agency, at the Kansas City,
MO address listed above, telephone
(816) 926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule is
not significant for the purpose of
Executive Order 12866 and, therefore, it
has not been reviewed by OMB.

Paperwork Reduction Act of 1995

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35), the
collections of information in this rule
have been approved by the OMB under
control number 0563-0057 through June
30, 2006.

Government Paperwork Elimination
Act (GPEA) Compliance

FCIC is committed to compliance
with the GPEA, which requires
Government agencies, in general, to
provide the public with the option of
submitting information or transacting
business electronically to the maximum
extent possible. FCIC requires that all
reinsured companies be in compliance
with the Freedom to E-File Act and
section 508 of the Rehabilitation Act.

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 13132

It has been determined under section
1(a) of Executive Order 13132,
Federalism, that this rule does not have
sufficient implications to warrant
consultation with the States. The
provisions contained in this rule will
not have a substantial direct effect on
States, or on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Regulatory Flexibility Act

FCIC certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. Program requirements for the
Federal crop insurance program are the
same for all producers regardless of the
size of their farming operation. For
instance, all producers are required to
submit an application and acreage
report to establish their insurance
guarantees, and compute premium
amounts, and all producers are required
to submit a notice of loss and
production information to determine the
amount of an indemnity payment in the
event of an insured cause of crop loss.
Whether a producer has 10 acres or
1000 acres, there is no difference in the
kind of information collected. To ensure
crop insurance is available to small
entities, the Federal Crop Insurance Act
authorizes FCIC to waive collection of
administrative fees from limited
resource farmers. FCIC believes this
waiver helps to ensure small entities are
given the same opportunities to manage
their risks through the use of crop
insurance. A Regulatory Flexibility
Analysis has not been prepared since
this regulation does not have an impact
on small entities, and, therefore, this
regulation is exempt from the provisions
of the Regulatory Flexibility Act (5
U.S.C. 605).

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988 on civil justice reform. The
provisions of this rule will not have a
retroactive effect. The provisions of this
rule will preempt State and local laws
to the extent such State and local laws
are inconsistent herewith. With respect
to any direct action taken by FCIC or to
require the insurance provider to take
specific action under the terms of the
crop insurance policy, the
administrative appeal provisions
published at 7 CFR part 11 and 7 CFR
part 400, subpart J, for the informal
administrative review process of good
farming practices, as applicable, must be
exhausted before any action against
FCIC for judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Background

FCIC offered a pilot crop insurance
program for mint beginning with the
2000 crop year in the states of Indiana,
Montana, Washington, and Wisconsin.
Mint crop insurance is an actual
production history (APH) crop that
protects against a loss in yield.
However, coverage is provided for the
oil that is extracted from the mint plant.
If the amount of mint oil produced in
the crop year is less than the production
guarantee, the producer will receive an
indemnity if all other policy provisions
have been complied with.

The production guarantee is
determined the same as all other APH
crops in that the producer certifies to
the number of pounds of mint oil
produced per acre for at least the
previous four crops years building to a
base of ten crop years. The covered
causes of loss are the same as for other
APH crops and include such causes as
adverse weather, fire, wildlife, failure of
the irrigation water supply, etc.
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Prevented planting coverage was not
provided under the policy and, as with
all pilot programs, written agreements
were not available.

In the 2004 crop year, 81 producers
with approximately 13,143 acres were
insured under the pilot mint program.
FCIC contracted with an independent
firm to conduct an evaluation of the
mint pilot program. The evaluation
found the mint crop insurance program
to be valuable risk management tool for
mint producers. In fact, financial
institutions were more willing to
approve operating loans for those
producers who purchased crop
insurance. While the evaluation
identified the availability of a mint crop
insurance program did not have an
adverse effect on the mint market, two
changes in the Crop Provisions were
recommended. The contractor’s report
identified that a benefit for mint
producers in the Midwest would be to
offer coverage for two separate
spearmint types (native and scotch
spearmint) as is available in Washington
State. In addition, the evaluation
identified the potential of moral hazard
in allowing producers to self-certify the
adequacy of their mint crop stand
without having insurance providers
inspect the mint acreage to verify the
crop met all insurability requirements
after an indemnity had been paid the
previous crop year. FCIC’s Board of
Directors concurred with the evaluation
results and approved the conversion of
the pilot status to that of a permanent
crop insurance program.

FCIC has revised certain provisions to
be consistent with other Crop
Provisions. In section 1, FCIC has also
added a definition of “stolon” because
the term was previously used but not
defined. In section 2, FCIC has revised
the language to clarify that the basic
units will be divided into additional
basic units by mint type. In section 6(a),
provisions have been added that clarify
the inspection and acceptance
requirements in the crop year following
an indemnified loss. FCIC has revised
section 6(b) to clarify that the Winter
Coverage Option must be executed
before the sales closing date designated
in the Special Provisions because now
that the program can be expanded to
additional states and counties, the sales
closing dates may be different.

Section 8 has been revised to specify
that the date coverage begins and ends
for states other than Indiana, Montana,
Washington, or Wisconsin will be
provided in the Special Provisions
because this is a new expanding
program and until the states and
counties are added, FCIC does not know
what the appropriate date coverage

should be. Provisions have also been
added clarifying when inspection will
occur for the year of application and
that coverage will not attach if the
insurability requirements have not been
met. The provision also requires the
producer to provide any information
required for the crop or to determine the
condition of the crop.

FCIC has also removed the
prohibition against written agreements
because the program is no longer
considered a pilot program. Written
agreements are prohibited for pilot
programs because of the need to test the
concept without the possibility of
additional changes that could skew the
results. Now written agreements will be
authorized as specified in the Basic
Provisions and the Mint Crop
Provisions.

With respect to the Winter Coverage
Option, FCIC has revised certain
language for readability. Further, FCIC
has added a provision that specifies that
acreage on which a Winter Coverage
Option payment has been made will
receive zero production for the purposes
of determining the subsequent year’s
approved yield.

FCIC intends to convert the mint pilot
crop insurance program to a permanent
crop insurance program beginning with
the 2007 crop year. Mint insurance
would then be available in any state in
county in which mint was included in
the actuarial documents. To effectuate
this, FCIC proposes to amend the
Common Crop Insurance regulations (7
CFR part 457) by adding a new section
§457.169, Mint Crop Insurance
Provisions. These provisions will
replace and supersede the current
unpublished provisions that insure mint
under a pilot program status.

List of Subjects in 7 CFR Part 457

Crop insurance, Mint, Reporting and
recordkeeping requirements.

Proposed Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation proposes to amend 7 CFR
part 457, Common Crop Insurance
Regulations, for the 2007 and
succeeding crop years as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

2. Section 457.169 is added to read as
follows:

§457.169 Mint crop insurance provisions.

The Mint Crop Insurance Provisions
for the 2007 and succeeding crop years
are as follows:

FCIC policies:

United States Department of Agriculture
Federal Crop Insurance Corporation
Reinsured policies:

(Appropriate Title for Insurance
Provider)

Both FCIC and reinsured policies:
Mint Crop Insurance Provisions

1. Definitions.

Adequate Stand. A population of live
mint plants that equals or exceeds the
minimum required number of plants or
percentage of ground cover, as specified
in the Special Provisions.

Appraisal. A method of determining
potential production by harvesting and
distilling a representative sample of the
mint crop.

Cover crop. A small grain crop seeded
into mint acreage to reduce soil erosion
and wind damage.

Cutting. Severance of the upper part
of the mint plant from its stalk and
roots.

Distillation. A process of extracting
mint oil from harvested mint plants by
heating and condensing.

Existing mint. Mint planted for
harvest during a previous crop year.

Ground cover. Mint plants, including
mint foliage and stolons, grown on
insured acreage.

Harvest. Removal of mint from the
windrow.

Mint. A perennial spearmint or
peppermint plant of the family Labiatae
and the genus Mentha grown for
distillation of mint oil.

Mint oil. Oil produced by the
distillation of harvested mint plants.

New mint. Mint planted for harvest
for the first time.

Planted acreage. In addition to the
definition in the Basic Provisions, land
in which mint stolons have been placed
in a manner appropriate for the planting
method and at the correct depth into a
seedbed that has been properly
prepared.

Pound. 16 ounces avoirdupois.

Stolon. A stem at or just below the
surface of the ground that produces new
mint plants at its tips or nodes.

Windrow. Mint that is cut and placed
in a row.

2. Unit Division.

A basic unit, as defined in section 1
of the Basic Provisions, will be divided
into additional basic units by each mint
type designated in the Special
Provisions.
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3. Insurance Guarantees, Coverage
Levels, and Prices for Determining
Indemnities.

(a) In addition to the requirements of
section 3 of the Basic Provisions, you
may only select one price election for all
the mint in the county insured under
this policy unless the actuarial
documents provide different price
elections by type, in which case you
may only select one price election for
each type designated in the actuarial
documents. The price elections you
choose for each type must have the
same percentage relationship to the
maximum price election offered by us
for each type. For example, if you
choose 100 percent of the maximum
price election for one specific type, you
must also choose 100 percent of the
maximum price election for other types.

(b) In addition to the provisions in
section 3 of the Basic Provisions, you
must report:

(1) The total amount of mint oil
produced from insurable acreage for all
cuttings for each unit;

(2) Any damage to or removal of mint
plants or stolons; the stand age; any
change in practices; or any other
circumstance that may reduce the
expected yield below the yield upon
which the insurance guarantee is based,
and the number of affected acres;

(3) The date existing mint acreage was
planted;

(4) The date new mint acreage was
initially planted; and

(5) The type of mint.

(c) If you fail to notify us of any
circumstance that may reduce your
yields or insurable acres from previous
levels, we will reduce your production
guarantee and insurable acres at any
time we become aware of the
circumstance based on our estimate of
the effect of damage to or removal of
mint plants or stolons; stand age; change
in practices; and any other circumstance
that may affect the yield potential or
insurable acres of the insured crop.

4. Contract Changes.

In accordance with section 4 of the
Basic Provisions, the contract change
date is June 30 preceding the
cancellation date.

5. Cancellation and Termination
Dates.

In accordance with section 2 of the
Basic Provisions, the cancellation date
is September 30 and the termination
date is November 30. If your policy is
terminated after insurance has attached
for the subsequent crop year, coverage
will be deemed to not have attached to
the acreage for the subsequent crop year.

6. Insured Crop.

(a) In accordance with the provisions
of section 8 of the Basic Provisions, the

crop insured will be all mint types in
the county for which a premium rate is
provided by the actuarial documents:

(1) In which you have a share;

(2) That are planted for harvest and
distillation for mint oil;

(3) That have an adequate stand by
the date coverage begins; and

(4) That have been:

(i) Inspected and accepted by us for
the first crop year you are insured, and
for the subsequent crop year following
an indemnified loss; or

(ii) Certified by you as having an
adequate stand on the date coverage
begins after the first crop year you are
insured, and in the subsequent crop
years, unless an indemnity was paid the
previous crop year.

(b) In lieu of the provisions of section
8 of the Basic Provisions that prohibit
insurance of a second crop harvested
following the same crop in the same
crop year, multiple harvests of mint on
the same acreage will be considered as
one mint crop.

(c) In addition to the coverages
provided in these Crop Provisions, you
may also elect the Winter Coverage
Option, which provides coverage for
mint that is damaged after the date
coverage ends in the fall and before the
date coverage begins in the spring.
Coverage under the option is effective
only if you execute the option by the
sales closing date designated in the
Special Provisions for the Winter
Coverage Option.

7. Insurable Acreage.

(a) Mint interplanted with a cover
crop will not be considered interplanted
for the purposes of section 9 of the Basic
Provisions if the cover crop is destroyed
prior to its maturity and is not harvested
as grain.

(b) In addition to the provisions of
section 9 of the Basic Provisions, we
will not insure any acreage that:

(1) Does not meet rotation
requirements contained in the actuarial
documents; or

(2) Exceeds existing mint age
limitations contained in the actuarial
documents.

8. Insurance Period.

In lieu of the provisions of section 11
of the Basic Provisions:

(a) Coverage begins on each unit or
part of a unit for acreage with an
adequate stand on the following
calendar dates:

(1) June 16 in Indiana, Montana, and
Wisconsin,;

(2) May 16 in Washington; and

(3) For all other states, the date as
provided in the Special Provisions.

(b) For the year of application, we will
inspect all mint acreage within the two-
week period before coverage begins.

Insurance will attach on the date
coverage begins after your properly
completed application is received in our
local office, unless we inspect the
acreage during the two-week period and
determine it does not meet insurability
requirements as specified in section 2 of
the Basic Provisions, the application, or
these Crop Provisions. You must
provide any information we require for
the crop or to determine the condition
of the crop.

(c) Coverage ends for each unit or part
of a unit at the earliest of:

(1) Total destruction of the insured
crop;

(2) Final adjustment of a loss;

(3) Harvest for each cutting;

(4) Abandonment of the crop; or

(5) The following calendar date:

(i) September 30 in Indiana and
Wisconsin;

(ii) October 15 in Montana;

(iii) October 31 in Washington; and

(iv) For all other states, the date as
provided in the Special Provisions.

9. Causes of Loss.

(a) In accordance with the provisions
of section 12 of the Basic Provisions,
insurance is provided only against the
following causes of loss that occur
during the insurance period:

(1) Adverse weather conditions;

(2) Fire;

(3) Insects or plant disease (except
Verticillium Wilt disease), but not
damage due to insufficient or improper
application of control measures;

(4) wildlife;

(5) Earthquake;

(6) Volcanic eruption; or

(7) Failure of the irrigation water
supply, if caused by an insured cause of
loss listed in sections 9(a)(1) through (6)
that occurs during the insurance period.

(b) In addition to the causes of loss
excluded in section 12 of the Basic
Provisions, we will not insure against
any loss of production that:

(1) Occurs after harvest;

(2) Is due to your failure to distill the
crop, unless such failure is due to actual
physical damage to the crop caused by
an insured cause of loss that occurs
during the insurance period; or

(3) Is due to Verticillium Wilt disease.

10. Duties In The Event of Damage or
Loss.

In addition to your duties contained
in section 14 of the Basic Provisions, if
you discover that any insured mint is
damaged, or if you intend to claim an
indemnity on any unit:

(a) You must give us notice of
probable loss at least 15 days before the
beginning of any cutting or immediately
if probable loss is discovered after
cutting has begun or when cutting
should have begun; and
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(b) You must timely harvest and
completely distill a sample of the crop
on any acreage you do not intend to
harvest, as designated by us, to
determine if an indemnity is due.

11. Settlement of Claim.

(a) We will determine your loss on a
unit basis. In the event you are unable
to provide separate, acceptable
production records:

(1) For any optional units, we will
combine all optional units for which
such production records were not
provided; or

(2) For any basic units, we will
allocate any commingled production to
such units in proportion to our liability
on the harvested acreage for the units.

(b) We may defer appraisals until the
crop reaches maturity or the date mint
harvest is general in the area.

(c) In the event of loss or damage
covered by this policy, we will settle
your claim by:

(1) Multiplying the insured acreage by
its respective production guarantee;

(2) Multiplying the result of section
11(c)(1) by the price election;

(3) Multiplying the total production to
be counted (see section 11(d)) by the
price election;

(4) Subtracting the total in section
11(c)(3) from the total in section
11(c)(2); and

(5) Multiplying the result in section
11(c)(4) by your share.

For example:

Assume that you have a 100 percent
share in 100 acres of mint in the unit,
with a guarantee of 50 pounds of oil per
acre and a price election of $12 per
pound. Because an insured cause of loss
has reduced production, you only
harvest and distill 2,500 pounds of oil.
Your indemnity would be calculated as
follows:

(1) 100 acres x 50 pounds = 5,000
pound guarantee;

(2) 5,000 pound guarantee x $12 price
election = $60,000 value of guarantee;

(3) 2,500 pounds production to count
x $12 price election = $30,000 value of
production to count;

(4) $60,000 — $30,000 = $30,000 loss;
and

(5) $30,000 x 100 percent share =
$30,000 indemnity payment.

(d) The total production to count (in
pounds of oil) from all insurable acreage
on the unit will include:

(1) All appraised production as
follows:

(i) Not less than the production
guarantee per acre for acreage:

(A) That is abandoned;

(B) That is put to another use without
our consent;

(C) For which you fail to meet the
requirements contained in section 10 of
these Crop Provisions;

(D) That is damaged solely by
uninsured causes; or

(E) For which you fail to provide
production records that are acceptable
to us;

(ii) All production lost due to
uninsured causes;

(iii) All unharvested production;

(iv) All potential production on
insured acreage that you intend to put
to another use or abandon with our
consent:

(A) If you do not elect to continue to
care for the crop, we may give you our
consent to put the acreage to another
use if you agree to leave intact and
provide sufficient care for representative
samples of the crop in locations
acceptable to us (The amount of
production to count for such acreage
will be based on the harvested
production or appraisals from the
samples at the time harvest should have
occurred. If you do not leave the
required samples intact, or fail to
provide sufficient care for the samples,
the amount of production to count will
be not less than the production
guarantee per acre); or

(B) If you elect to continue to care for
the crop, the amount of production to
count for the acreage will be the
harvested production, or the appraised
production at the time the crop reaches
maturity.

(2) All harvested production from the
insurable acreage.

(e) Harvested production must be
distilled to determine production to
count.

(f) Any oil distilled from plants
growing in the mint will be counted as
mint oil on a weight basis.

(g) You are responsible for the cost of
distilling samples for loss adjustment
purposes.

12. Late and Prevented Planting.

The late and prevented planting
provisions of the Basic Provisions are
not applicable.

13. Winter Coverage Option.

(a) The provisions of this option are
continuous and will be attached to and
made part of your insurance policy, if:

(1) You elect the Winter Coverage
Option on your application, or on a
form approved by us, on or before the
fall sales closing date for the crop year
in which you wish to insure mint under
this option, and pay the additional
premium indicated in the actuarial
documents for this optional coverage;
and

(2) You have not elected coverage
under the Catastrophic Risk Protection
Endorsement.

(b) This option provides a guarantee
equal to 60 percent of the guarantee
determined under section 3 of these
Crop Provisions.

(c) If you elect this option, all of the
insurable acreage in the county will be
insured by this option.

(d) In addition to the requirements of
section 6 of the Basic Provisions, any
acreage of new mint planted after the
applicable acreage reporting date must
be reported to us not later than two
weeks after planting.

(e) In lieu of section 6(a) of these Crop
Provisions, the crop insured will be all
mint types in the county for which a
premium rate is provided by the
actuarial documents:

(1) In which you have a share;

(2) That are planted for harvest and
distillation as mint oil;

(3) That have an adequate stand on
the date coverage begins, if an existing
stand of mint;

(4) For new mint acreage, that is
planted during the Winter Coverage
Option insurance period; and

(5) That has been:

(i) Inspected and accepted by us for
the first crop year you are insured (We
will inspect all mint acreage and will
notify you of the acceptance or rejection
of your application not later than
November 15. If we fail to notify you by
that date, your application will be
accepted unless other grounds exist to
reject the application, as specified in the
Basic Provisions, the application, or
these Crop Provisions);

(ii) Inspected and accepted by us for
the subsequent crop year following an
indemnified loss;

(iii) Certified by you as having an
adequate stand on the date coverage
begins after the first crop year you are
insured, and in the subsequent crop
years, unless an indemnity was paid the
previous crop year; or

(iv) Certified by you within two weeks
of planting new mint acreage that was
planted during the Winter Coverage
Option insurance period.

(f) Coverage under this option begins:

(1) On existing mint acreage with an
adequate stand at 12:01 a.m. on the
calendar date listed below:

(i) October 1 in Indiana and
Wisconsin;

(ii) October 16 in Montana;

(iii) November 1 in Washington; and

(iv) For all other states, the date as
provided in the Special Provisions.

(2) On new mint acreage, on the later
of the date the crop is planted (provided
the acreage is planted during the Winter
Coverage Option insurance period) or
the date we accept your application.

(g) Coverage under this option ends
on the unit or part of the unit at 11:59
p-m. on the calendar date listed below:

(1) June 15 in Indiana, Montana, and
Wisconsin;

(2) May 15 in Washington; and



Federal Register/Vol. 71, No. 24/Monday, February 6, 2006 / Proposed Rules

6021

(3) For all other states, the date as
provided in the Special Provisions.

(h) In lieu of section 10(a) of these
Crop Provisions, you must give notice of
probable loss within 72 hours after you
discover any insured mint is damaged
and does not have an adequate stand,
but no later than the date coverage ends
for this option.

(i) In addition to the requirements of
section 10 of these Crop Provisions, you
must give us notice if you want our
consent to put any mint acreage to
another use before a determination can
be made if there is an adequate stand on
the acreage. We will inspect the acreage
and you must agree in writing no
payment or indemnity will be made for
the acreage put to another use. The total
production to count for acreage put to
another use with our consent according
to this section will be the production
guarantee.

(j) In addition to section 11(a) of these
Crop Provisions we will make a Winter
Coverage Option payment only on
acreage that had an adequate stand on
the date that insurance attached if the
adequate stand was lost due to an
insured cause of loss occurring within
the Winter Coverage Option insurance
period and the acreage consists of at
least 20 acres or 20 percent of the
insurable planted acres in the unit.

(k) In lieu of section 11(b) of these
Crop Provisions, we may defer
appraisals until the date coverage ends
under this option.

(1) In lieu of section 11(c) of these
Crop Provisions, in the event of loss or
damage covered by this policy, we will
settle your claim by:

(1) Multiplying 60 percent by your
production guarantee per acre;

(2) Multiplying the result in section
13(1)(1) by the number of acres that do
not have an adequate stand;

(3) Multiplying the result in section
13(1)(2) by the price election; and

(4) Multiplying the result in section
13(1)(3) by your share.

For example:

Assume that you have a 100 percent
share in 100 acres of mint with a
guarantee of 50 pounds of oil per acre
and a price election of $12 per pound.
Also assume that you do not have an
adequate stand on 50 acres by the date
coverage ends for this option because an
insured cause has damaged the stand.
Your Winter Coverage Option payment
would be calculated as follows:

(1) 60 percent x 50 pound guarantee
= 30 pound guarantee per acre;

(2) 30 pound guarantee per acre x 50
acres without an adequate stand = 1,500
pounds;

(3) 1,500 pounds x $12 price election
= $18,000; and

(4) $18,000 x 100 percent share =
$18,000 Winter Coverage Option
payment.

(m) In lieu of section 11(d) of these
Crop Provisions, the population of live
mint plants to be counted from
insurable acreage on the unit will be not
less than the population of live mint
plants in an adequate stand for acreage:

(1) That is abandoned;

(2) That is put to another use without
our consent;

(3) For which you fail to meet the
requirements contained in section 13(h);
or

(4) That is damaged solely by
uninsured causes.

(n) Acreage for which a Winter
Coverage Option payment has been
made is no longer insurable under the
Crop Provisions for the current crop
year. Any mint production subsequently
harvested from uninsured acreage for
the crop year and not kept separate from
production from insured acreage will be
considered production to count.

(o) Acreage for which a Winter
Coverage Option payment has been
made will receive an amount of
production of zero when computing
subsequent year’s approved yield.

(p) Sections 11(e), (f), and (g) of these
Crop Provisions do not apply to this
option.

Signed in Washington, DC, on January 30,
2006.

Eldon Gould,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. E6-1529 Filed 2—3-06; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1250
[Docket No. PY-05-005]

Egg Research and Promotion
Program; Section 610 Review

AGENCY: Agricultural Marketing Service.
ACTION: Notice of regulatory review and
request for comments.

SUMMARY: This document announces the
Agricultural Marketing Service’s (AMS)
review of the Egg Research and
Promotion Program (conducted under
the Egg Research and Promotion Order),
under the criteria contained in Section
610 of the Regulatory Flexibility Act
(RFA).

DATES: Written comments must be
received by April 7, 2006.

ADDRESSES: Interested persons are
invited to submit written comments

concerning this notice to Angela C.
Snyder, Chief, Research and Promotion,
Office of the Deputy Administrator,
Poultry Programs, Agricultural
Marketing Service, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW.; STOP 0256, Room 3932-
South; Washington, DC 20250-0256; or
by fax to (202) 720-5631. Alternatively,
comments may be submitted
electronically to: angie.snyder@usda.gov
or http://www.regulations.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register. All
comments received will be made
available for public inspection at the
above address during regular business
hours. A copy of this notice may be
found at: http://www.ams.usda.gov/
poultry/pyrp.htm/.

FOR FURTHER INFORMATION CONTACT:
Angela C. Snyder, Office of the Deputy
Administrator, Poultry Programs,
Agricultural Marketing Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW.; STOP
0256, Room 3932-South; Washington,
DC 20250-0256 telephone (760) 386—
0424; fax (202) 720-5631, or e-mail at
angie.snyder@usda.gov.

SUPPLEMENTARY INFORMATION: The Egg
Research and Consumer Information Act
of 1974, as amended (7 U.S.C. 1201 et
seq.), authorized the Egg Research and
Promotion Order (7 CFR part 1250),
which is industry-operated and funded
with oversight by USDA. The Egg
Research and Promotion Order’s
objective is to establish, finance, and
carry out promotion, research, and
education programs to improve,
maintain, and develop markets for eggs,
egg products, spent fowl, and products
of spent fowl.

The program became effective on
August 1, 1976, when the Egg Research
and Promotion Order (7 CFR part 1250)
was implemented. In accordance with
the legislation, the American Egg Board
was established, and assessments at 5
cents per 30-dozen case of eggs soon
began to be levied. Since that time,
assessments have fluctuated from 272
cents per 30-dozen case of eggs to the
current 10 cents per 30-dozen case
approved by producer referendum in
1994.

Assessments collected under this
program are used to carry out
promotion, research, and education
programs to improve, maintain, and
develop markets for eggs, egg products,
spent fowl, and products of spent fowl.

The program is administered by the
American Egg Board, which is
composed of egg producers and egg
producer representatives. Each of the 18
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members and their specific alternates
are appointed by the Secretary of
Agriculture from nominations submitted
by certified producer organizations. The
Secretary annually appoints half of the
Board, nine members and nine
alternates, for 2-year terms.

AMS published in the Federal
Register (64 FR 8014; February 18,
1999) its plan to review certain
regulations, including the Egg Research
and Promotion Program (conducted
under the Egg Research and Promotion
Order), under criteria contained in
section 610 of the Regulatory Flexibility
Act (RFA; 5 U.S.C. 601-612). The plan
was updated in the Federal Register on
August 14, 2003 (68 FR 48574). Because
many AMS regulations impact small
entities, AMS decided, as a matter of
policy, to review certain regulations
which, although they may not meet the
threshold requirement under section
610 of the RFA, warrant review.
Accordingly, this notice and request for
comments is made for the Egg Research
and Promotion Order.

The purpose of the review is to
determine whether the Order should be
continued without change, amended, or
rescinded (consistent with the
objectives of the Egg Research and
Consumer Information Act of 1974) to
minimize the impacts on small entities.
AMS will consider the continued need
for the Order; the nature of complaints
or comments received from the public
concerning the Order; the complexity of
the Order; the extent to which the Order
overlaps, duplicates, or conflicts with
other Federal rules, and, to the extent
feasible, with State and local
regulations; and the length of time since
the Order has been evaluated or the
degree to which technology, economic
conditions, or other factors have
changed in the area affected by the
Order.

Written comments, views, opinions,
and other information regarding the
Order’s impact on small businesses are
invited.

Dated: January 31, 2006.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. E6-1563 Filed 2—-3-06; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430
[Docket No. EE-RM-PET-100]

Energy Efficiency Program for
Consumer Products: California Energy
Commission Petition for Exemption
From Federal Preemption of
California’s Water Conservation
Standards for Residential Clothes
Washers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Petition for Exemption.

SUMMARY: The Department of Energy
(hereafter ‘‘the Department”’) announces
the filing of the California Energy
Commission’s Petition for Exemption
from Federal Preemption of California’s
Water Conservation Standards for
Residential Clothes Washers (hereafter
“California Petition”). To help the
Department evaluate the California
Petition’s request, the Department
invites interested members of the public
to submit comments they may have on
the California Petition and information
related to the evaluation factors outlined
in the Energy Policy and Conservation
Act.

DATES: The Department will accept
written comments, data, and
information regarding the California
Petition until, but no later than April 7,
2006.

ADDRESSES: A document entitled
““California Preemption Exemption
Petition” is available for review on the
Internet at http://www.eere.energy.gov/
buildings/ appliance_standards/
state_petitions.html! or from Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
EE-2J, Room 1J-018, 1000
Independence Ave., SW., Washington,
DC 20585-0121, or by telephone (202)
586—-2945.

Please submit comments, identified
by docket number EE-RM-PET-100 by
any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail:
California.Petition@ee.doe.gov. Include
either the docket number EE-RM-PET—
100, and/or “California Preemption
Exemption Petition” in the subject line
of the message.

e Mail: Ms. Brenda Edwards-Jones,
U.S. Department of Energy, Building

Technologies Program, Mailstop EE-2],
Room 1J-018, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121. Please submit one signed original
paper copy.

e Hand Delivery/Courier: Ms. Brenda
Edwards-Jones, U.S. Department of
Energy, Building Technologies Program,
Room 1J-018, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121.

Instructions: All submissions received
must include the agency name and
docket number for this proceeding. For
detailed instructions on submitting
comments and additional information
on the proceeding, see section II. C of
this document (Submission of
Comments).

Docket: For access to the docket to
read the background documents
relevant to this matter, go to the U.S.
Department of Energy, Forrestal
Building, Room 1]-018 (Resource Room
of the Building Technologies Program),
1000 Independence Avenue, SW.,
Washington, DC, (202) 586—2945,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Available documents include the
following items: The California Petition;
California’s 2005 water plan, California
Water Plan Update 2005: Public Review
Draft; prior Department rulemakings
regarding clothes washers or comments
received. Please call Ms. Brenda
Edwards-Jones at the above telephone
number for additional information
regarding visiting the Resource Room.

Please note: The Department’s Freedom of
Information Reading Room (formerly Room
1E—190 at the Forrestal Building) is no longer
housing rulemaking materials.

Electronic copies of the California
Petition are available online at either the
Department of Energy’s Web site at the
following URL address: http://
www.eere.energy.gov/buildings/
appliance_standards/
state_petitions.html or the California
Energy Commission’s Web site at the
following URL address: http://
www.energy.ca.gov/appliances/2005-
09-13_ PETITION_CLOTHES _
WASHERS.PDF. An electronic copy of
California’s water plan update and
related material is available online at
the California Department of Water
Resources Web site at the following URL
address: http://
www.waterplan.water.ca.gov/.
Electronic copies of prior Department
rulemakings regarding clothes washers
and of the Final Rule Technical Support
Document for clothes washers are
available from the Department’s
Building Technologies Program’s Web
site at the following URL address:
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http://www.eere.energy.gov/buildings/
appliance_standards/ residential/
clothes_washers.html.

This notice also refers to California
standards for residential clothes
washers adopted by the California
Energy Commission (CEC) in 2004.
Material related to this State regulation
is available at the following URL
address under Docket # 03—AAER-
1(RCW): http://www.energy.ca.gov/
appliances/2003rulemaking/
clothes_washers/index.html.

FOR FURTHER INFORMATION CONTACT:
Bryan Berringer, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
0371, or e-mail:
Bryan.Berringer@ee.doe.gov.

Thomas DePriest, Esq., U.S.
Department of Energy, Office of General
Counsel, GC-72, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586—9507, e-mail:
Thomas.DePriest@hq.doe.gov.

SUPPLEMENTARY INFORMATION:
I. Introduction
A. Authority
B. Background
1. Department Rulemakings Regarding
Clothes Washers
2. California Petition for Waiver of Federal
Preemption and Summary of State
Regulation

3. Factors to Consider in Granting or
Declining an Exemption
II. Discussion
A. Summary of Reasons for Petition
B. Issues on which the Department Seeks
Comment
C. Submission of Comments

I. Introduction
A. Authority

Part B of Title III of the Energy Policy
and Conservation Act, as amended
(hereafter “Act”or EPCA) established
the Energy Conservation Program for
Consumer Products Other Than
Automobiles. (42 U.S.C. 6291-6309)
Products covered under the program,
including residential clothes washers,
and the authority to regulate them, are
listed in section 322. (42 U.S.C. 6292)
Section 325(g) (42 U.S.C. 6295(g))
establishes standards for certain types of
residential clothes washers and requires
the Department to issue two
rulemakings to consider further
amendments.

Federal energy efficiency
requirements for residential products
generally preempt State laws or
regulations concerning energy
conservation testing, labeling, and
standards. (42 U.S.C. 6297(a)—(c))
However, the Department can grant
waivers of Federal preemption
(hereafter ““waiver” or “‘exemption”) for
particular State laws or regulations, in

accordance with the procedures and
other provisions of section 327(d) of the
Act. (42 U.S.C. 6297(d)) In particular,
section 327(d)(1)(A) of EPCA provides
that any State or river basin commission
with a State regulation regarding energy
use, energy efficiency, or water use
requirements for products regulated by
the Energy Conservation Program, may
petition for an exemption from Federal
preemption and seek to apply its own
State regulation. (42 U.S.C.
6297(d)(1)(A))

B. Background

1. Department Rulemakings Regarding
Clothes Washers

On January 12, 2001, the Department
issued a final rule for energy efficiency
and design standards for five product
classes of clothes washers (hereafter
referred to as the January 2001 final
rule): Top-loading compact; Top-
loading, standard; Front-loading; Top-
loading, semi-automatic; and Top-
loading, suds-saving. (66 FR 3314-3333)
The January 2001 final rule set
minimum energy efficiency standards
that would become effective on January
1, 2004, and January 1, 2007. DOE
standards for residential products are
energy efficiency standards only; DOE
has not set a water use requirement for
residential clothes washers. (10 CFR
430.32(g))

TABLE |.1.—FEDERAL RESIDENTIAL CLOTHES WASHER STANDARD LEVELS

Modified energy factor

. ft.3/kWh/cycle
Product class Ce}?ﬂ‘;'ty ( vele)
’ Effective date Effective date
1/1/2004 1/1/2007
Top-Loading, COMPACt ........cooiiiiiiiiee e 0.65 oo 0.65
Top-Loading, standard .... 1.04 1.26
Front-Loading .........cccecoeeveenen. 1.04 e, 1.26

Top-Loading, Semi-automatic ...

Suds-saving ...........

Unheated rinse water option ....
Unheated rinse water option ....

Unheated rinse water option.
Unheated rinse water option.

The January 2001 final rule
constituted the second residential
clothes washer rulemaking required by
EPCA. The initial standards prescribed
in EPCA, as amended by the National
Appliance Energy Conservation Act of
1987, required an unheated water
option, and permitted a water rinse
option for clothes washers
manufactured on or after January 1,
1988. (42 U.S.C. 6295(g)) Subsequent
standard amendments made by the
Department established the five product
classes in Table I.1 and set minimum
energy efficiency standards.

The Energy Policy Act of 2005
amended the Act to adopt new energy

efficiency and water conservation
standards for commercial clothes
washers. The commercial clothes
washer standards require products
manufactured on or after January 1,
2007, to have a modified energy factor
of at least 1.26 and a water factor of not
more than 9.5. (42 U.S.C. 6313(e))

2. California Petition for Waiver of
Federal Preemption and Summary of
State Regulation

On September 16, 2005, the
Department received a petition for an
exemption from the California Energy
Commission (CEC) (hereafter referred to
as the California Petition), dated

September 13, 2005, pursuant to the
requirements of section 327(d) of the
Act (42 U.S.C. 6297(d)) and Title 10
Code of Federal Regulations (CFR) Part
430, Subpart D, and Sections
430.41(a)(1) and 430.42 of the CFR.
However, by letter dated November 18,
2005, the Department notified the CEC
that its petition had failed to comply
with certain requirements set out in 10
CFR 430.42(c). The CEC responded on
December 5, 2005, and provided the
required information. By letter dated
December 23, 2005, the Department
notified the CEC that it had accepted the
California petition as supplemented.
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California Assembly Bill 1561, passed
by the California legislature and signed
into law in 2002, required the CEC to
adopt water efficiency standards for
residential clothes washers by January
2004, and to file a petition with the
Department for a waiver by April 2004.
The law also required that the new
standards be at least as efficient as
commercial clothes washers. (California
Public Resources Code section 25402
(e)) California currently requires that
commercial clothes washers meet a
maximum water factor of 9.5 by January
1, 2007, the same standard as prescribed
by Section 342 of EPCA, as amended by
the Energy Policy Act of 2005 in August
of 2005. (20 C.C.R. 1605.3(p) and 42
U.S.C. 6313(e)) (CEC, No. 1 at 2)1

In 2004, the CEC adopted water
efficiency standards for Top- and Front-
Loading residential clothes washers,
setting a two-tier standard of 8.5
maximum water factor effective January
1, 2007, and of 6.0 maximum water
factor, effective January 1, 2010. (20
C.C.R 1605.2(p)) (CEC, No. 1 at 3)

3. Factors to Consider in Granting or
Declining an Exemption

Section 327(d) of the Act sets forth
factors that the Secretary of Energy
(hereafter ““Secretary”) is to consider in
evaluating whether to grant an
exemption. (42 U.S.C. 6297(d)) Section
327 (d)(1)(B) requires the Secretary to
grant an exemption if the Secretary
determines that the proffered State
regulation “is needed to meet unusual
and compelling State or local water
interests.” (42 U.S.C. 6297(d)(1)(B))
According to section 327(d)(1)(C) of the
Act, “unusual and compelling” interests
are defined as interests which “(i) are
substantially different in nature or
magnitude than those prevailing in the
United States generally; and (ii) are such
that the costs, benefits, burdens, and
reliability of energy or water savings
resulting from the State regulation make
such regulation preferable or necessary
when measured against the costs,
benefits, burdens, and reliability of
alternative approaches to energy or
water savings or production, including
reliance on reasonably predictable
market-induced improvements in
efficiency of all products subject to the
State regulation.” (42 U.S.C.
6297(d)(1)(C)

1 A notation in the form “CEC, No. 1 at p. 2”
identifies a written comment the Department has
received and has included in the docket of this
rulemaking. This particular notation refers to a
comment (1) By the California Energy Commission
(CEQ), (2) in document number 1 in the docket of
this proceeding (maintained in the Resource Room
of the Building Technologies Program), and (3)
appearing on page 2 of document number 1.

According to sections 327(d)(3)-(4),
the Secretary may not grant an
exemption if the Secretary finds the
State regulation would “‘significantly
burden manufacturing, marketing,
distribution, sale, or servicing of the
covered product on a national basis,” or
“result in the unavailability” in the
State of any covered product’s
“performance characteristics (including
reliability), features, sizes, capacities,
and volumes that are substantially the
same as those generally available in the
State at the time of the Secretary’s
finding, except that the failure of some
classes (or types) to meet this criterion
shall not affect the Secretary’s
determination of whether to prescribe a
rule for other classes (or types).” (41
U.S.C. 6297(d)(3) and (4)) To evaluate
whether the State regulation will create
a significant burden, the Secretary is to
consider ‘““all relevant factors,”
including the following:

“(A) The extent to which the State
regulation will increase manufacturing
or distribution costs of manufacturers,
distributors, and others;

(B) The extent to which the State
regulation will disadvantage smaller
manufacturers, distributors, or dealers
or lessen competition in the sale of the
covered product in the State;

(C) The extent to which the State
regulation would cause a burden to
manufacturers to redesign and produce
the covered product type (or class),
taking into consideration the extent to
which the regulation would result in a
reduction—

(i) In the current models, or in the
projected availability of models, that
could be shipped on the effective date
of the regulation to the State and within
the United States; or

(ii) In the current or projected sales
volume of the covered product type (or
class) in the State and the United States;
and

(D) The extent to which the State
regulation is likely to contribute
significantly to a proliferation of State
appliance efficiency requirements and
the cumulative impact such
requirements would have.” (U.S.C.
6297(d)(3)(A) through (D))

II. Discussion
A. Summary of Reasons for Petition

The California Petition seeks waivers
of Federal preemption for all classes of
residential clothes washers that are
covered products under the Act,
“including but not necessarily limited
to—Compact and Standard; Top-
Loading and Front-Loading; Automatic
and Semi-Automatic; and Suds-Saving

and Non-Suds-Saving.” (CEC, No. 1 at p.
4)

According to the California Petition,
the CEC states that California currently
uses, and will continue to need, cost-
effective water conservation strategies.
The CEC states that every water supply
source for the State is “over-
appropriated’”” and water demand is
projected to grow rapidly. (CEC, No. 1
at p. 1) Furthermore, the CEC claims
that clothes washer standards are
distinctly preferable to alternative
approaches to water savings and
production. (CEC, No. 1 at p. 26) The
CEC additionally argues that California’s
local and state water interests are
unusual and compelling, and that
“California’s water interests (and
associated energy interest) are different
in both nature and magnitude than
those prevailing in the United States
generally. * * *” (CEC, No. 1 at p. 5)

The California Petition also provides
information relating to the California
standard’s burden on manufacturing,
marketing, distribution, sale, or
servicing of the residential clothes
washers on a national basis, and states
that California’s water efficiency
standards will achieve benefits without
significantly impacting the residential
clothes washer industry or the
consumer-usefulness of appliances.
(CEC, No. 1 at pp. 37 through 41)

B. Issues on Which the Department
Seeks Comment

The Department is interested in
receiving comments on all aspects of the
California Petition and this notice. The
Department is especially interested in
public comment on information related
to the evaluation of factors outlined in
section 327 of the Act, including the
following: whether the California
Petition has established that California
has unusual and compelling State or
local water interests to warrant a waiver
from Federal preemption; whether the
State regulation will be burdensome;
and whether the State regulation will
affect the availability of covered
products with features generally
available in California. In that regard,
the Department is particularly interested
in receiving comment on the following
questions:

e Are California’s water interests
“unusual and compelling,” and how do
they compare to those of the Nation and
of other States? (42 U.S.C. 6297(d)(1)(B))

e Are there other factors and
information in addition to the California
Petition the Department should consider
in determining whether California’s
water interests are “unusual and
compelling”? (42 U.S.C. 6297(d)(1)(C))
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¢ Are the water use issues
“substantially different in nature or
magnitude than those prevailing in the
United States generally?”” Should the
phrase, “in the United States generally”
be interpreted to include comparison to
regions as well as national averages? Are
the water use issues in California
substantially different in nature or
magnitude than those prevailing in
other western states? (42 U.S.C.
6297(d)(1)(C)(1))

e Are there “alternative approaches to
* * * [clothes washer] water savings”
that could achieve the same water
savings in California as would be
achieved by the California clothes
washer standards? (42 U.S.C.
6297(d)(1)(C)(ii))

e Are there ““alternative approaches to
* * * water savings or production” not
considered in the California water plan
that could achieve the same water
savings in California as would be
achieved by the California clothes
washer standards? (42 U.S.C.
6297(d)(1)(C)(ii))

¢ Are there alternative policies or
programs in California that can achieve
the same water savings at the same or
lower cost or burden, or with greater
reliability and benefit? (42 U.S.C.
6297(d)(1)(C)(ii))

e Are there estimates of market-
induced improvements in efficiency of
all products subject to the California
regulation? (42 U.S.C. 6297(d)(1)(C)(ii))

e Is the analysis used in the
California Petition accurate? For
example, are the State’s savings
estimates correct? How valid are the
State’s assumptions?

e Is California Petition’s statement
that water supplies are not “fungible”
and that it is very difficult to transfer
any water savings from one sector of the
State to another accurate? Are there
ways California can transfer water
savings more easily?

e What impacts would the State
standards have on manufacturing,
marketing, distribution, sale, or
servicing of covered products on a
national basis? (42 U.S.C. 6297(d)(3))

e What impact will the California
clothes washer standard have on
manufacturing or distribution costs of
manufacturers, distributors and others?
(42 U.S.C. 6297(d)(3)(A))

e Will the California clothes washer
standard disadvantage smaller
manufacturers, distributors, or dealers
or lessen competition in California? (42
U.S.C. 6297(d)(3)(B))

e To what extent would the California
standard cause a burden to
manufacturers to redesign their
residential clothes washers? (42 U.S.C.
6297(d)(3)(C))

e Would the California standard
result in a reduction in product
availability? (42 U.S.C. 6297(d)(3)(C)(i))

e Would the California standard
result in a reduction in sales volume of
clothes washers either in California or
in the United States as a whole? (42
U.S.C. 6297(d)(3)(C)(ii))

e To what extent is the California
regulation likely to contribute
significantly to a proliferation of State
appliance efficiency requirements?
What cumulative impact would such
requirements have? (42 U.S.C.
6297(d)(3)(D))

e Would the California regulation
impact the availability in the State of
any covered product type (or class) of
performance characteristics (including
reliability), features, sizes, capacities,
and volumes that are substantially the
same as those generally available in the
State? (42 U.S.C. 6297(d)(4))

e Would the California standard
affect the availability of classes of
clothes washers or clothes washer
performance characteristics, reliability,
features, sizes, capacities and volumes
that are generally available in
California? (42 U.S.C. 6297(d)(4))

After the period for written
comments, the Department will
consider the information and views
submitted, and make a decision on
whether to prescribe a waiver from
Federal preemption for California with
regard to water use standards for
residential clothes washers.

C. Submission of Comments

The Department will accept
comments, data, and information
regarding this notice no later than the
date provided at the beginning of the
notice. Please submit comments, data,
and information electronically. Send
them to the following e-mail address:
California.Petition@ee.doe.gov. Submit
electronic comments in WordPerfect,
Microsoft Word, PDF, or text (ASCII) file
format and avoid the use of special
characters or any form of encryption.
Identify comments in electronic format
by the docket number EE-RM-PET-100
and wherever possible include the
electronic signature of the author.
Absent an electronic signature,
comments submitted electronically
must be followed and authenticated by
submitting the signed original paper
document. DOE does not accept
telefacsimiles (faxes).

In accordance with 10 CFR 1004.11,
any person submitting information that
he or she believes to be confidential and
exempt by law from public disclosure
should submit two copies: one copy of
the document including all the
information believed to be confidential,

and one copy of the document with the
information believed to be confidential
deleted. The Department will make its
own determination about the
confidential status of the information
and treat it according to its
determination.

Factors of interest to the Department
when evaluating requests to treat
submitted information as confidential
include: (1) A description of the items;
(2) whether and why such items are
customarily treated as confidential
within the industry; (3) whether the
information is generally known by or
available from other sources; (4)
whether the information has previously
been made available to others without
obligation concerning its
confidentiality; (5) an explanation of the
competitive injury to the submitting
person which would result from public
disclosure; (6) when such information
might lose its confidential character due
to the passage of time; and (7) why
disclosure of the information would be
contrary to the public interest.

Issued in Washington, DC, on January 27,
2006.

Douglas L. Faulkner,

Acting Assistant Secretary, Energy Efficiency
and Renewable Energy.

[FR Doc. 06—1041 Filed 2—3-06; 8:45 am|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2005—-23319; Directorate
Identifier 2005-CE-52—-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company 65, 90, 99, and 100
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
92-07-05, which applies to certain
Raytheon Aircraft Company (Raytheon)
65, 90, 99, and 100 series airplanes. AD
92-07-05 currently requires you to
inspect the rudder trim tab for proper
moisture drainage provisions, and if the
correct drainage provisions do not exist,
prior to further flight, modify the rudder
trim tab. Since we issued AD 92—-07-05,
FAA has received and evaluated new
service information that requires the
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actions of AD 92—-07-05 for the added
serial numbers LJ-1281 through L]-1732
for the Model C90A airplanes.
Consequently, this proposed AD retains
all the actions of AD 92-07-05 and adds
serial numbers LJ-1281 through LJ-1732
for the Model C90A airplanes in the
applicability section. We are issuing this
proposed AD to prevent water
accumulation in the rudder trim tab,
which could result in a change in the
mass properties and thus result in the
lower flutter speed of the airplane.
Airplane flutter could result in failure
and loss of control of the airplane.
DATES: We must receive comments on
this proposed AD by April 10, 2006.
ADDRESSES: Use one of the following
addresses to comment on this proposed
AD:

¢ DOT Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax: 1-202-493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Raytheon Aircraft Company,
P.O. Box 85, Wichita, Kansas 67201—
0085; telephone: (800) 429-5372 or
(316) 676—3140 for the service
information identified in this proposed
AD.

You may examine the comments on
this proposed AD in the AD docket on
the Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Steven E. Potter, Aerospace Engineer,
Wichita Aircraft Certification Office
(ACO), FAA, 1801 Airport Road,
Wichita, Kansas 67209; telephone: (316)
946—4124; facsimile: (316) 946—4107.
SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? We invite you to send any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include the docket number,
“FAA-2005-23319; Directorate
Identifier 2005—CE-52—AD” at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,

environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed
rulemaking. Using the search function
of the DOT docket Web site, anyone can
find and read the comments received
into any of our dockets, including the
name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78) or you may visit
http://dms.dot.gov.

Examining the Dockets

Where can I go to view the docket
information? You may examine the
docket that contains the proposal, any
comments received and any final
disposition on the Internet at http://
dms.dot.gov, or in person at the DOT
Docket Offices between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800—647-5227) is located
on the plaza level of the Department of
Transportation NASSIF Building at the
street address stated in ADDRESSES.
Comments will be available in the AD
docket shortly after the Docket
Management Facility receives them.

Discussion

Has FAA taken any action to this
point? We received and evaluated new
service information on Beech (now
Raytheon) Models 65—90, 65-A90, 65—
A90-1, 65—A90-2, 65—A90-3, 65—A90—
4, B90, C90, C90A, E90, H90, 99, 99A,
A99A, B99, C99, 100, A100, and B100
airplanes that caused us to issue AD 92—
07—-05, Amendment 39-8201 (57 FR
8721, March 12, 1992). AD 92-07-05
currently requires the following on
certain Raytheon Aircraft Company
(Raytheon) Models 65—-90, 65—-A90, 65—
A90-1, 65—A90-2, 65—A90-3, 65—A90—
4, B90, C90, C90A, E90, H90, 99, 99A,
A99A, B99, C99, 100, A100, and B100
airplanes:

e Inspect the rudder trim tab for
proper moisture drainage provisions;
and

e If the correct drainage provisions do
not exist, prior to further flight, modify
the rudder trim tab to provide the
correct drainage provisions.

What has happened since AD 92-07-
05 to initiate this proposed AD action?
Since we issued AD 92-07-05, FAA has
received and evaluated new service
information that requires the actions of
AD 92-07-05 for the added serial
numbers LJ-1281 through LJ-1732 for
the Model C90A airplanes.

What is the potential impact if FAA
took no action? This condition, if not
corrected, could result in water
accumulation in the rudder trim tab,
which could result in a change in the
mass properties and thus result in the
lower flutter speed of the airplane.
Airplane flutter could result in failure
and loss of control of the airplane.

Relevant Service Information

Is there service information that
applies to this subject? We have
reviewed:

e Raytheon Aircraft Company Service
Bulletin No. SB 55-2365, Revision 2,
Issued: January 1991, Revised: October
2005; and

e Beech Service Bulletin No. 2365,
Revision 1, dated December 1991.

What are the provisions of this service
information? The service information
describes procedures for:

e Inspecting the rudder trim tab for
proper moisture drainage provisions;
and

o If the correct drainage provisions do
not exist, prior to further flight,
modifying the rudder trim tab to
provide the correct drainage provisions.

FAA’s Determination and Requirements
of the Proposed AD

Why have we determined AD action is
necessary and what would this
proposed AD require? We are proposing
this AD to address an unsafe condition
that we determined is likely to exist or
develop on other products of this same
type design. The proposed AD would
supersede AD 92—-07-05 with a new AD
that would incorporate the actions in
the previously-referenced service
bulletins. The proposed AD would
require you to use the service
information described previously to
perform these actions.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 2,407 airplanes
in the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do this proposed
inspection:
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Labor cost

Parts cost

Total cost per

airplane Total cost on U.S. operators

1 work hour x $65 = $65

Not Applicable

$65 2,407 x $65 = $156,455

We estimate the following costs to do
any necessary modification of the
rudder trim tab to provide the correct

drainage provisions that would be
required based on the results of this
proposed inspection. We have no way of

determining the number of airplanes
that may need this modification:

Labor cost

Total cost per

Parts cost airplane

1 work hour x $65 = $65

$25 $90

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, section 106,
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the Agency’s authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive

Order 13132. This proposed AD would
not have a substantial direct effect on

the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
92-07-05, Amendment 39-8201, and
adding the following new airworthiness
directive:

Raytheon Aircraft Company: Docket No.
FAA-2005-23319; Directorate Identifier
2005-CE-52-AD.

When Is the Last Date I Can Submit
Comments on This Proposed AD?

(a) The Federal Aviation Administration
(FAA) must receive comments on this
airworthiness directive (AD) action by April
10, 2006.

What Other ADs Are Affected by This
Action?

(b) This AD supersedes AD 92—07-05;
Amendment 39-8201.

What Airplanes Are Affected by This AD?

(c) This AD affects the following airplane
models and serial numbers that are
certificated in any category:

(1) Group 1 (maintains the actions from AD
92-07-05):

Model

Serial numbers

viii) 65-A90-3 (RU-21C)
ix) 65-A90—4 (RU-21EA, U-21H, RU-21H) ...
) HO0 (T—44A)
xi) 99A (FACH)
xii) A100 (U-21F)

x

(
(
(
(
2
(vii) 65-A90-2 (RU-21B)
(
(
(
(
(

LJ—1 through LJ-1280.

BE-1 through BE-137.
LM—1 through LM-141.
LS—1, LS-2, and LS-3.
LT-1 and LT-2

LU-1 through LU-16.
LL—1 through LL-61
U-137 through U-145.
B95 through B—99.

LW-1 through LW-347.
U-1 through U-136 and U-146 through U-239.
B1 through B-94, B-100 through B—204, and B—206 through B247.




6028

Federal Register/Vol. 71, No. 24/Monday, February 6, 2006 / Proposed Rules

(2) Group 2: Model C90A, serial numbers
LJ-1281 through LJ-1732.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD results from receiving and
evaluating new service information that

requires the actions of AD 92—-07-05 for the
added serial numbers L]-1281 through L]—
1732 for the Model C90A airplanes. The
actions specified in this AD are intended to
prevent water accumulation in the rudder
trim tab, which could result in a change in
the mass properties and thus result in the

lower flutter speed of the airplane. Airplane
flutter could result in failure and loss of
control of the airplane.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) For Group 1 Airplanes: Inspect the rudder
trim tab for proper moisture drainage provi-
sions.

(2) For Group 1 Airplanes: If the correct drain-
age provisions do not exist, prior to further
flight, modify the rudder trim tab.

(3) For Group 2 Airplanes: Inspect the rudder
trim tab for proper moisture drainage provi-
sions.

(4) For Group 2 Airplanes: If the correct drain-
age provisions do not exist, prior to further
flight, modify the rudder trim tab.

Within 150 hours time-in-service (TIS) after
April 30, 1992 (the effective date of AD 92—
07-05), unless already done.

Before further flight after the inspection re-
quired by paragraph (e)(1) of this AD.

Within 150 hours time-in-service (TIS) after
the effective date of this AD, unless already
done.

Before further flight after the inspection re-
quired by paragraph (e)(3) of this AD.

Follow Beech Service Bulletin No. 2365, Revi-
sion 1, dated December 1991.

Follow Beech Service Bulletin No. 2365, Revi-
sion 1, dated December 1991.

Follow Raytheon Aircraft Company Service
Bulletin No. SB 55-2365, Revision 2,
Issued: January 1991, Revised: October
2005.

Follow Raytheon Aircraft Company Service
Bulletin No. SB 55-2365, Revision 2,
Issued: January 1991, Revised: October
2005.

May I Request an Alternative Method of
Compliance?

(f) The Manager, Wichita Aircraft
Certification Office (ACO), FAA, has the
authority to approve alternative methods of
compliance (AMOGs) for this AD, if
requested using the procedures found in 14
CFR 39.19.

(i) For information on any already
approved AMOGs or for information
pertaining to this AD, contact Steven E.
Potter, Aerospace Engineer, Wichita ACO,
FAA, 1801 Airport Road, Wichita, Kansas
67209; telephone: (316) 946—4124; facsimile:
(316) 946—4107.

(i) AMOCs approved for AD 92—-07-05 are
not approved for this AD.

May I Get Copies of the Documents
Referenced in This AD?

(g) To get copies of the documents
referenced in this AD, contact Raytheon
Aircraft Company, P.O. Box 85, Wichita,
Kansas 67201-0085; telephone: (800) 429—
5372 or (316) 676—3140. To view the AD
docket, go to the Docket Management
Facility; U.S. Department of Transportation,
400 Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or on the
Internet at http://dms.dot.gov. The docket
number is Docket No. FAA-2005-23319;
Directorate Identifier 2005-CE-52—AD.

Issued in Kansas Gity, Missouri, on January
31, 2006.
John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-1562 Filed 2—-3-06; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2005-MD-0014; FRL~
8028-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments to the Control
of VOC Emissions From Yeast
Manufacturing

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by Maryland. This
revision pertains to the amendment of a
regulation that controls volatile organic
compound (VOC) emissions from yeast
manufacturing facilities. This action is
being taken under the Clean Air Act
(CAA or the Act).

DATES: Written comments must be
received on or before March 8, 2006.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-OAR-2005-MD-0014 by one of the
following methods:

A. Http://www.regulations.gov.
Follow the on-line instructions for
submitting comments.

B. E-mail: morris.makeba@epa.gov.
C. Mail: EPA-R03—-OAR-2005-MD-
0014, Makeba Morris, Chief, Air Quality
Planning Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency,

Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the

Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2005—
MD-0014. EPA’s policy is that all
comments received will be included in
the public docket without change, and
may be made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.
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Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland, 21230.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION: On
October 31, 2005, the Maryland
Department of the Environment (MDE)
submitted a revision to the Maryland
SIP. The SIP revision consists of
amendments to COMAR 26.11.19.17—
Control of VOC Emissions from Yeast
Manufacturing.

I. Background

COMAR 26.11.19.17 contains
requirements for the control of VOC
emissions from sources that
manufacture yeast. In 2004, the
regulation was amended to clarify
requirements for sources that
manufacture both nutritional yeast and
specialty yeast. The amendment
provided more flexibility for sources
that could manufacture specialty yeast
and meet VOC standards that were
developed for the lower emitting
nutritional yeast. The amendment also
included changes that made Maryland’s
regulation consistent with EPA’s
maximum achievable control
technology (MACT) standards for
nutritional yeast. In addition, the
amendment required sources to
demonstrate that the standards were met
at least 98 percent of the time for each
12-month period.

II. Summary of SIP Revision

The amendments submitted on
October 31, 2005 to COMAR 26.11.19.17
are: (1) To reinstate the requirements for
non-nutritional and specialty yeast
installations to meet certain operational
requirements to minimize VOC
emissions, and (2) to clarify the 98

percent compliance demonstration is a
12-month rolling average.

The amendment requires pure culture
and yeasting installations (non-
nutritional and specialty yeast
installations) to monitor temperature,
pH, and sugar content of the batch to
minimize the formation and emission of
VOC. The amendment also requires
batch production information be
collected each month and that the semi-
annual reports submitted to MDE
include this monthly data. The semi-
annual report shall include: (1) A
summary of the number of batches for
each month and calculations showing
the percent of batches that met the VOC
standards for each month, and (2)
calculations showing the percent of
batches that met the VOC standards
during the previous six 12-month
rolling average periods. Affected sources
are required to meet the VOC standards
for at least 98 percent of the batches
produced during each rolling 12-month
period, beginning July 1, 2004.

III. Proposed Action

EPA is proposing to approve the
Maryland SIP revision for the
amendments to the regulation regarding
the control of VOC emissions from yeast
manufacturing facilities, which was
submitted on October 31, 2005.
Implementation of these amendments
will result in the reduction of VOC
emissions from yeast manufacturing
facilities. EPA is soliciting public
comments on the issues discussed in
this document. These comments will be
considered before taking final action.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “significant regulatory
action” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)). This action merely proposes
to approve state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule proposes to
approve pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not

contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This proposed rule
also does not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
proposes to approve a state rule
implementing a Federal requirement,
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this proposed rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order.

This proposed rule pertaining to
Maryland’s amendments to the
regulations pertaining to the control of
VOC emissions from yeast
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manufacturing facilities, does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.
Authority: 42 U.S.C. 7401 et seq.
Dated: January 26, 2006.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. E6-1596 Filed 2—3—06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2005-0155; FRL—8028-4]
RIN 2060-AK18

National Perchloroethylene Air
Emission Standards for Dry Cleaning
Facilities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of
public comment period.

SUMMARY: EPA is announcing that the
comment period on the proposed
National Perchloroethylene Emission
Standards for Dry Cleaning Facilities,
published on December 21, 2005 (70 FR
75884), is being extended until March
23, 2006.

DATES: The comment period has been
extended from February 6, 2006 to on or
before March 23, 2006.

ADDRESSES: Comments. Submit your
comments, identified by Docket ID No.
EPA-HQ-OAR-2005-0155, by one of
the following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e E-mail: a-and-r-docket@epa.gov,
Attention Docket ID No. EPA-HQ-
OAR-2005-0155.

e Fax:(202) 566—1741, Attention
Docket ID No. EPA-HQ-OAR-2005—
0155.

e Mail: U.S. Postal Service, send
comments to: EPA Docket Center
(6102T), Attention Docket ID No. EPA—
HQ-OAR-2005-0155, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. Please include a
total of two copies.

e Hand Delivery: In person or by
courier, deliver comments to: EPA
Docket Center (6102T), Attention Docket
ID No. EPA-HQ-OAR-2005-0155, 1301
Constitution Avenue, NW., Room B—
108, Washington, DC 20004. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.
Please include a total of two copies.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2005—
0155. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. Send or
deliver information identified as CBI to
only the following address: Mr. Roberto
Morales, OAQPS Document Control
Officer, EPA (C404—02), Attention
Docket ID No. EPA-HQ-OAR-2005—
0155, Research Triangle Park, NC 27711.
Clearly mark the part or all of the
information that you claim to be CBI.
The http://www.regulations.gov Web
site is an ““‘anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through http://www.regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the

Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket Center, Docket ID No.
EPA-HQ-OAR-2005-0155, EPA West
Building, Room B-102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the EPA Docket Center is
(202) 566—1742. A reasonable fee may
be charged for copying docket materials.

FOR FURTHER INFORMATION CONTACT: Ms.
Rhea Jones, EPA, Office of Air Quality
Planning and Standards, Sector Policies
and Programs Division, Program Design
Group, Research Triangle Park, NC
27711; telephone number (919) 541—
2940; facsimile number (919) 541-5689;
e-mail address jones.rhea@epa.gov.

SUPPLEMENTARY INFORMATION: Regulated
Entities. Categories and entities
potentially regulated by the proposed
rule are industrial and commercial PCE
dry cleaners. The proposed rule affects
the following categories of sources:

NAICS Examples of potentiall
Category 00%2 areg’ijgsted gnti?iesa Y
Coin-operated Laundries and Dry CIEANEIS ..........cociiiiiiiiiiiiiieiie ettt st s 812310 | Dry-to-dry machines.
Transfer machines.
Dry Cleaning and Laundry Services (except COIN-0PErated) ..........ooveerveeerieeriireneeniee e eeeesee e 812320 | Dry-to-dry machines.
Transfer machines.
INAUSErIAl LAUNAEIEIS .....ooiiiiiiiii e e s s sr e 812332 | Dry-to-dry machines.
Transfer machines.

1 North American Industry Classification System.
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This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by the proposed rule. To
determine whether your facility is
regulated by the proposed rule, you
should examine the applicability
criteria in 40 CFR 63.320 of subpart M
(1993 Dry Cleaning NESHAP). If you
have any questions regarding the
applicability of the proposed rule to a
particular entity, contact the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Submitting CBI: Do not submit
information which you claim to be CBI
to EPA through http://
www.regulations.gov or e-mail. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information submitted on a disk or CD
ROM that you mail to EPA, mark the
outside of the disk or CD ROM as CBI
and then identify electronically within
the disk or CD ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information marked as CBI will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of the proposed rule is
also available on the WWW. Following
the Administrator’s signature, a copy of
the proposed rule will be posted on
EPA’s Technology Transfer Network
(TTN) policy and guidance page for
newly proposed or promulgated rules at
http://www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control.

Comment Period

We received a request to extend the
public comment period to March 23,
2006. We agreed to this request,
therefore, the public comment period
will now end on March 23, 2006, rather
than February 6, 2006.

How can I get copies of the proposed
amendments and other related
information?

EPA has established the official
public docket for the proposed
rulemaking under docket ID No. EPA—
HQ-OAR-2005-0155. Information on
how to access the docket is presented
above in the ADDRESSES section. In
addition, information may be obtained
from the webpage for the proposed
rulemaking at: http://www.epa.gov/ttn/

atw/dryperc/dryclpg.html, or from the
Federal Register (70 FR 75884,
December 21, 2005).

Dated: January 27, 2006.
William L. Wehrum,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc.06-1070 Filed 2—3-06 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[1.D. 0130061]
RIN 0648-AT09

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish, Crab,
Salmon, and Scallop Fisheries of the
Bering Sea and Aleutian Islands
Management Area and Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Announcement of availability of
proposed amendments to fishery
management plans; request for
comments.

SUMMARY: The North Pacific Fishery
Management Council (Council) has
submitted Amendments 78 and 65 to
the Fishery Management Plan (FMP) for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(BSAI), Amendments 73 and 65 to the
FMP for Groundfish of the Gulf of
Alaska (GOA), Amendments 16 and 12
to the FMP for Bering Sea/Aleutian
Islands King and Tanner Crabs,
Amendments 7, 9, and 11 to the FMP for
the Scallop Fishery Off Alaska, and
Amendments 7 and 8 to the FMP for
Salmon Fisheries in the Exclusive
Economic Zone Off the Coast of Alaska.
These amendments, if approved, would
revise the FMPs by identifying and
authorizing protection measures for
essential fish habitat (EFH) and habitat
areas of particular concern (HAPCs) in
all five FMPs and update the biological
and management information in the
scallop FMP. This action is necessary to
revise the descriptions of EFH in the
FMPs based on the best available
scientific information and to protect
areas that have important habitat
features for the sustainability of
managed fish stocks. This action also is
necessary to provide an updated FMP
for scallop fishery management. This
action is intended to promote the goals

and objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), the FMPs,
and other applicable laws. Comments
from the public are welcome.

DATES: Comments on the amendments
must be received by close of business on
April 7, 2006.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Records Officer. Comments may be
submitted by:

e Mail: P.O. Box 21668, Juneau, AK
99802.

e Hand delivery: 709 West 9th Street,
Room 420A, Juneau, AK.

e Fax: 907-586-7557.

eE-mail: EFH-HAPC-NOA-0648-
AT09@noaa.gov. Include in the subject
line the following document identifier:
EFH-HAPC NOA. E-mail comments,
with or without attachments, are limited
to 5 megabytes.

e Webform at the Federal eRulemaking
Portal: www.regulations.gov. Follow the
instructions at that site for submitting
comments.

Copies of FMP amendments, maps of
the EFH and HAPC areas, the
Environmental Impact Statement (EIS)
for EFH, and the Environmental
Assessment/Regulatory Impact Review/
Initial Regulatory Flexibility Analysis
(EA/RIR/IRFA) for HAPCs may be
obtained from the same address or from
the Alaska Region NMFS website at
www.fakr.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown, 907-586—7228 or
melanie.brown@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Act requires that the
Council submit any FMP amendment it
prepares to NMFS for review and
approval, disapproval, or partial
approval. The Magnuson-Stevens Act
also requires that NMFS, upon receiving
a FMP amendment, immediately
publish a notice in the Federal Register
that the amendment is available for
public review and comment.

Section 303(a)(7) of the Magnuson-
Stevens Act requires that each FMP
describe and identify EFH, minimize to
the extent practicable the adverse effects
of fishing on EFH, and identify other
measures to promote the conservation
and enhancement of EFH. The Council
adopted the EFH and HAPC
amendments in February 2005. If
approved by NMFS, these amendments
would revise the FMPs by updating the
description and identification of EFH,
changing the identification of HAPCs,
and authorizing protection measures for
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EFH and HAPCGs. This action would
continue the Council’s policy of
implementing precautionary
conservation measures for the Alaska
fisheries, as described in the
management policies and objectives
added to the groundfish FMPs in 2004
(69 FR 31091, June 2, 2004).

The Council developed the EFH and
HAPC FMP amendments as a result of
a new and thorough EIS analysis of the
measures needed to identify and
conserve EFH in Alaska. The analysis
stemmed from a United States District
Court order resulting from litigation that
challenged the approval of previous
EFH amendments to the Council’s FMPs
(American Oceans Campaign et al. v.
Daley et al., Civil Action N. 99-982—
GK).

The amendments specify EFH and
HAPC provisions for each FMP. The
following summarizes the amendments
under each group of provisions. The EIS
for EFH, the EA/RIR/IRFA for HAPC,
and maps of the proposed fishery
restrictions described below are
available from NMFS (see ADDRESSES).

EFH Amendments

The Council recommended three
actions for EFH. Action 1 would revise
the description and identification of
EFH in the FMPs using new information
and improved mapping. This action
would ensure the best scientific
information available is used to describe
and identify EFH in the FMPs, as
required by 50 CFR 600.815(a)(1)(ii)(B).
Action 2 would adopt an approach for
identifying HAPCs. The amendments
would rescind existing HAPCs and
would add a procedure for identifying
HAPCs based on specific sites within
EFH that are necessary to address
particular habitat concerns.

Action 3 would establish several
types of management areas in the BSAI
and the GOA to minimize the adverse
effects of fishing on EFH. The Aleutian
Islands Habitat Conservation Area
(AIHCA) would consist of the entire
Aleutian Islands subarea except for
specified areas that have supported the
highest groundfish catches in the past.
The ATHCA would be closed to all
nonpelagic trawling to protect relatively
undisturbed habitats. The Council
determined that the ATHCA would
provide a balance between continued
fishing in the Aleutian Islands subarea
and protection of sensitive habitats such
as cold water corals. This closure would
include habitat areas that are not
identified as EFH. Specifically, the
AIHCA would include habitat areas that
extend beyond the limits of EFH for
groundfish, crabs, and scallops. The
Council has identified the water column

in all of these areas as EFH for marine
salmon, but the bottom habitats have
not been well surveyed, and therefore
are not considered EFH. The Council
developed the ATHCA primarily to
address potential effects on EFH, but
included these habitat areas outside of
EFH as part of the Council’s overall
effort to be precautionary and preclude
damage to habitats that may be
important for Council managed species.

The EFH amendments also would
establish six Aleutian Islands Coral
Habitat Protection Areas (AICHPASs) that
would be closed to all bottom contact
gear (nonpelagic trawl, hook-and-line,
pot, dredge, and dinglebar gears) and to
anchoring by fishing vessels. These
areas contain especially diverse and
fragile living habitat structures that are
particularly sensitive to the impacts of
bottom contact gear and anchoring, and
have long recovery times once damaged.
The Council determined that a higher
level of protection is appropriate for
these uncommon habitats.

In the GOA, the EFH amendments
would establish ten GOA Slope Habitat
Conservation Areas (GOASHCASs) where
nonpelagic trawling for groundfish
would be prohibited. These areas would
provide refuge for rockfish and other
managed species and long term
protection for corals. Pelagic trawl gear
used in the directed pollock fishery
would be allowed in the ATHCA,
AICHPAs, and GOASHCASs only in an
off-bottom mode based on the
performance standard contained in 50
CFR 679.7(a)(14).

HAPC Amendments

The Gouncil also recommended three
actions to identify and manage HAPGs.
Action 1 identifies 15 Alaska Seamount
Habitat Protection Areas where all
bottom contact gear and anchoring by
fishing vessels would be prohibited.
Seamounts provide unique
oceanographic and living habitat
features that provide important habitat
for fish. Action 2 establishes the GOA
Coral Habitat Protection Areas where all
bottom contact gear and anchoring by
fishing vessels would be prohibited.
During survey work using submersible
dives, NMFS identified dense thickets
of Primnoa sp. coral in these areas.
These living habitat structures grow
very slowly, are sensitive to disturbance
by bottom contact gear and anchoring,
have long recovery times, and have been
identified as potential refugia for
managed species. Restricting bottom
contact gear and anchoring would
ensure the living structures would be
protected from fishing activities that
may adversely impact the habitat.

Action 3 would designate the Bowers
Ridge Habitat Conservation Zone
(BRHCZ) as a HAPC located in the BSAI
and would prohibit mobile bottom
contact fishing gear (nonpelagic trawl,
dredge, and dinglebar gear) in this area.
The Council recommended limiting the
fishery prohibition for the BRHCZ to
mobile bottom contact gear until more
research can be done in this area to
determine if additional restrictions
would be appropriate for fixed gear
fisheries. The mobile bottom contact
gear prohibition would provide
precautionary management for Bowers
Ridge and the Ulm Plateau based on the
limited information available for these
sites located in the BRHCZ.

Scallop FMP Update

In April 2005, the Council
unanimously voted to adopt
Amendment 11, a housekeeping
amendment that would update the
scallop FMP to reflect the current
management of the scallop fishery and
recent biological information. No
implementing regulations would be
required for this amendment.

Public Comments

NMEFS is soliciting public comments
on the proposed amendments through
April 7, 2006. A proposed rule that
would implement the EFH and HAPC
amendments will be published in the
Federal Register for public comment at
a later date, following NMFS’ evaluation
under the Magnuson-Stevens Act
procedures. Public comments on the
proposed rule must be received by the
end of the comment period on the
amendments in order to be considered
in the approval/disapproval decision on
the amendments. All comments
received on the amendments by the end
of the comment period, whether
specifically directed to the amendments
or to the proposed rule, will be
considered in the approval/disapproval
decision. Comments received after that
date will not be considered in the
approval/disapproval decision on the
amendments. To be considered,
comments must be received—not just
postmarked or otherwise transmitted—
by close of business on the last day of
the comment period.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 31, 2006.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 06—1083 Filed 2—3-06; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE
Commaodity Credit Corporation

Notice of Request for Extension and
Revision of Currently Approved
Information Collections

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Commodity Credit
Corporation’s (CCC) intention to request
an extension for, and revision to, a
currently approved information
collection process in support of the
Foreign Market Development
Cooperation (Cooperator) Program and
the Market Access Program (MAP).
DATES: Comments on this notice must be
received by April 7, 2006, to be assured
of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Director, Marketing Operations
Staff, Foreign Agricultural Service, U.S.
Department of Agriculture, 1400
Independence Avenue, SW.,
Washington, DC 20250-1042, (202) 720—
4327.

SUPPLEMENTARY INFORMATION:

Title: Foreign Market Development
Cooperator Program and Market Access
Program.

OMB Number: 0551-0026.

Expiration Date of Approval: June 30,
2006.

Type of Request: Extension and
revision of a currently approved
information collection process.

Abstract: The primary objective of the
Foreign Market Development
Cooperator Program and the Market
Access Program is to encourage and aid
in the creation, maintenance and
expansion of commercial export markets
for U.S. agricultural products through
cost-share assistance to eligible trade
organizations. The programs are a

cooperative effort between CCC and the
eligible trade organizations. Currently,
there are about 70 organizations
participating directly in the programs
with activities in more than 100
countries. Prior to initiating program
activities, each Cooperator or MAP
participant must submit a detailed
application to Foreign Agricultural
Service (FAS) which includes an
assessment of overseas market potential;
market or country strategies, constrains,
goals and benchmarks; proposed market
development activities; estimated
budgets; and performance measures.
Prior years’ plans often dictate the
content of current year plans because
many activities are continuations of
previous activities. Each Cooperator or
MAP participant is also responsible for
submitting: (1) Reimbursement claims
for approved costs incurred in carrying
out approved activities, (2) an end-of-
year contribution report, (3) travel
reports, and (4) progress reports/
evaluation studies. Cooperators, or MAP
participants must maintain records on
all information submitted to FAS. The
information collected is used by FAS to
manage, plan, evaluate and account for
Government resources. The reports and
records are required to ensure the
proper and judicious use of public
funds.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 21 hours per
response.

Respondents: Non-profit trade
organizations, state groups, cooperative,
and commercial entities.

Estimated Number of Respondents:
71.

Estimated Number of Responses per
Respondent: 62.

Estimated Total Annual Burden on
Respondents: 91,442 hours.

Copies of this information collection
can be obtained from Kimberly Chisley,
the Agency Information Collection
Coordinator, at (202) 720-2568.

Request for Comments: Send
comments regarding the accuracy of the
burden estimate, ways to minimize the
burden, including through the use of
automated collection techniques or
other forms of information technology,
or any other aspect of this collection of
information, to: Director, Marketing
Operations Staff, U.S. Department of
Agriculture, 1400 Independence Ave.,
SW., STOP 1042, Washington, DC

20250-1042. Facsimile submissions
may be sent to (202) 720-9361 and
electronic mail submissions should be
addressed to: mosadmin@fas.usda.gov.
All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
Signed at Washington, DC on January 26,
2006.
W. Kirk Miller,
Acting Administrator, Foreign Agricultural
Service, and Vice President, Commodity
Credit Corporation.
[FR Doc. 06-1051 Filed 2—3-06; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Resource Advisory
Committee, Sundance, WY

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393) the Black Hills National Forests’s
Crook County Resource Advisory
Committee will meet Monday, February
20th, 2006 in Sundance, Wyoming for a
business meeting. The meeting is open
to the public.

SUPPLEMENTARY INFORMATION: The
business meeting on February 20th will
begin at 6:30 p.m., at the USFS
Bearlodge Ranger District office, 121
South 21st Street, Sundance, Wyoming.
Agenda topics will include presentation
of appointments to the Crook County
Resource Advisory Committee, election
of officers, review of previously funded
projects and examination of new project
proposals. A public forum will begin at
8:30 p.m. (MT).
FOR FURTHER INFORMATION CONTACT:
Steve Kozel, Bearlodge District Ranger
and Designated Federal Officer at (307)
283-1361.

Dated: January 26, 2006.
Steven J. Kozel,
District Ranger, Bearlodge Ranger District.
[FR Doc. 06—955 Filed 2—3—-06; 8:45 am]
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service

Notice of Intent To Seek Approval To
Conduct an Information Collection

AGENCY: National Agricultural Statistics
Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-113) and Office of Management
and Budget regulations at 5 CFR part
1320 (60 FR 44978, August 29, 1995),
this notice announces the intention of
the National Agricultural Statistics
Service (NASS) to request approval to
conduct a new information collection,
the Distillers Grains Survey.

DATES: Comments on this notice must be
received by April 7, 2006 to be assured
of consideration.

ADDRESSES: Comments may be mailed to
Ginny McBride, NASS Clearance
Officer, U.S. Department of Agriculture,
Room 5336 South Building, 1400
Independence Avenue SW.,
Washington, DC 20250 or sent
electronically to
gmcbride@nass.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Joseph T. Reilly, Associate
Administrator, National Agricultural
Statistics Service, U.S. Department of
Agriculture, (202) 720-4333.

SUPPLEMENTARY INFORMATION:

Title: Distillers Grains Survey.

Type of Request: Intent to Seek
Approval to Conduct a New Information
Collection.

Abstract: The primary objective of the
National Agricultural Statistics Service
is to prepare and issue State and
national estimates of crop and livestock
production, prices, and disposition. The
goal of this NASS project is to conduct
a large-scale survey to measure livestock
producers’ use of distillers grains,
which are nutritional by-products of
ethyl alcohol (ethanol) production.

President Bush has encouraged
increases in energy production so
America will be less dependent on
foreign oil. U.S. production of ethanol is
a part of that energy strategy and recent
passage of the Renewable Fuels
Standard by Congress strengthens the
ethanol industry’s continued expansion.
As more ethanol is produced, there is
also more of an important by-product of
the corn ethanol dry mill process:
distillers grains. These distillers grains
contain valuable protein, fiber,
vitamins, and minerals and can be
utilized as quality livestock feed.

Secretary of Agriculture Johanns, then
Governor of Nebraska, said in July 2002,
“We must develop other markets for
ethanol and its by-products. As all
ethanol producers can tell you, markets
for the by-products help make the plant
profitable.” Distillers grains are now
sold mainly to livestock operations in
the immediate vicinity of ethanol
plants. Marketing of the increasingly
large volume of distillers grains to more
livestock producers at higher feed ratios
would generate more sales, contributing
to plant stability and profitability.

Three small-scale studies of distillers
grains were conducted in 2003 by the
Iowa Department of Agriculture and
Land Stewardship in partnership with
the USDA/Federal-State Market
Improvement Program. A status and
assessment survey was conducted for
each segment of the industry—ethanol
producers, feed companies and
marketers, and livestock feeders—to
obtain data such as operation profiles,
types and quantities of distillers grains,
product qualities, volume of sales,
pricing, storage facilities, marketing
channels, plant services, transportation
requirements, species fed, and feed
ratios. In its summary report, which was
disseminated at conferences and
workshops, the Iowa Department of
Agriculture and Land Stewardship
noted that ethanol plants “must be able
to sell their distillers grains, not just
dispose of them * * *. It is an excellent
product and more livestock feeders
must be educated about its benefits and
encouraged to make it a vital and
substantial part of their feeding rations.”
To facilitate the marketing of distillers
grains locally, regionally, and globally,
the Department concluded that: (1) The
nation’s livestock feeders must be
surveyed and tracked; different surveys
should be administered to target feeders
in States with the largest concentrations
of specific species. (2) Any barriers to
usage must be addressed. (3) The
customer base must be expanded and
the feed usage raised. (4) Distillers
grains promotions and education must
be greatly expanded to match the
increased levels of distillers grains being
produced.

NASS will collaborate with Nebraska
Corn Development’s Utilization &
Marketing Board, an agency of the State
of Nebraska, to conduct a survey of
livestock producers in 12 Midwestern
States in early 2007. The survey will
contact livestock operations to
determine the extent of feeding of
ethanol by-products, any factors
preventing the use of distillers grains in
feed rations, and aspects on which
producers base their decisions regarding
livestock feed, such as nutrient values,

product consistency, product form,
product testing, inclusion rates,
economics, shelf life, storage, and
transportation. The probability-based
survey will include beef (cow/calf and
feedlot), dairy, and swine species with
targeted size-of-operation criteria. Due
to the complex structure of the poultry
industry and limited resources available
for this survey, poultry will not be
studied. The survey will be conducted
in Illinois, Indiana, Iowa, Kansas,
Michigan, Minnesota, Missouri,
Nebraska, North Dakota, Ohio, South
Dakota, and Wisconsin. The survey
reference date will be the calendar year
2006. Approximately 9,400 operations
will be contacted by mail about
February 1, 2007, with a second mailing
and telephone follow-up later in the
month. The National Agricultural
Statistics Service will publish
summaries in June 2007 at the regional
level, combining all States surveyed for
each livestock species. Most of the
figures will be proportions or
percentages which will allow statistical
comparisons among operations not
feeding distillers grains.

These data will be collected under the
authority of 7 U.S.C. 2204(a).
Individually identifiable data collected
under this authority are governed by
Section 1770 of the Food Security Act
of 1985, 7 U.S.C. 2276, which requires
USDA to afford strict confidentiality to
non-aggregated data provided by
respondents.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 20 minutes per
response.

Respondents: Farm operators.

Estimated Number of Respondents:
9,400.

Estimated Total Annual Burden on
Respondents: 3,200 hours.

Copies of this information collection
and related instructions can be obtained
without charge from Ginny McBride,
NASS Clearance Officer, at (202) 720—
5778.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) The accuracy of the agency’s
estimate of the burden of the proposed
collection of information including the
validity of the methodology and
assumptions used; (c) Ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
Ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,



Federal Register/Vol. 71, No. 24/Monday, February 6, 2006 / Notices

6035

electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
All responses to this notice will
become a matter of public record and be
summarized in the request for OMB
approval.
Signed at Washington, DG, January 19,
2006.
Joseph T. Reilly,
Associate Administrator.
[FR Doc. E6-1530 Filed 2—3—-06; 8:45 am]
BILLING CODE 3410-20-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the New Mexico Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the New
Mexico State Advisory Committee will
convene at 1 p.m. (MST) and adjourn at
4 p.m. (MST), Thursday, February 23,
2006, at the Courtyard Marriott Airport,
1920 Yale Blvd, Albuquerque, New
Mexico 87106. The purpose of the
meeting is to provide a status report on
the Commission and regional programs,
discuss the Farmington report, The
Farmington Report: Civil Rights for
Native Americans 30 Years Later, and
future planning.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact John
F. Dulles, Director of the Rocky
Mountain Regional Office, (303) 866—
1040 (TDD 303—-866—1049). Hearing-
impaired persons who will attend the
meeting and require the services of a
sign language interpreter should contact
the Regional Office at least ten (10)
working days before the scheduled date
of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC February 1, 2006.
Ivy L. Davis,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. E6-1551 Filed 2—3—-06; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the

following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Alaska Individual Fishing Quota
Cost Recovery Program Requirements.

Form Number(s): None.

OMB Approval Number: 0648—0398.
Type of Request: Regular submission.
Burden Hours: 5,452.

Number of Respondents: 2,700.

Average Hours Per Response: 2 hours
to complete Individual Fishing Quota
(IFQ) Permit Holder Fee Submission
Form; 2 hours to complete IFQQ
Registered Buyer Ex-vessel Value and
Volume Report; 2 hours to complete the
appeal process; and 30 minutes for
prepayment of fees.

Needs and Uses: The Magnuson-
Stevens Fishery Conservation and
Management Act requires that the
Secretary of Commerce maintain a Cost
Recovery Program to cover the
management and enforcement costs of
the Individual Fishing Quotas for
Pacific Halibut and Sablefish in the
Alaska Fisheries (IFQs) Program. This
Cost Recovery Program requires
Registered Buyers to submit information
about the volume and value of IFQQ
species landings and for the IFQ permit
holders to calculate and submit fees.

Affected Public: Business or other for-
profit organizations; individuals or
households.

Frequency: Annually and on occasion.
Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Fax number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: January 31, 2006.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-1528 Filed 2—3—-06; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).
Title: Processed Product Family of

Forms.

Form Number(s): None.

OMB Approval Number: 0648—0018.

Type of Request: Regular submission.

Burden Hours: 680.

Number of Respondents: 1,320.

Average Hours Per Response: 30
minutes for the annual survey and 15
minutes for the monthly report.

Needs and Uses: This is a survey of
seafood and industrial fish processing
firms.The firms processing fish from
certain fisheries must report on their
annual volume, the wholesale value of
products, and monthly employment
figures. Data are used in economic
analyses to estimate the capacity and
extent to which processors utilize
domestic harvest. These analyses are
necessary to carry out the provision of
the Magnuson-Stevens Fishery
Conservation and Management Act.

Affected Public: Business or other for-
profit organizations.

Frequency: Annually and monthly.
Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Fax number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: January 31, 2006.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-1531 Filed 2—3-06; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Alaska Seabird Avoidance
Program.

Form Number(s): None.

OMB Approval Number: 0648—0474.
Type of Request: Regular submission.
Burden Hours: 16,000.

Number of Respondents: 2,000.
Average Hours per Response: 8 hours.

Needs and Uses: This collection
describes an activity of the National
Marine Fisheries Service, Alaska Region
(NMFS) intended to reduce the
incidental take of the short-tailed
albatross and other seabird species. The
goal of the Seabird Avoidance Plan is to
potentially benefit the endangered
short-tailed albatross population and
populations of other seabird species and
to reduce the risk of potentially serious
economic impacts to the Alaska hook-
and-line fisheries. If the incidental take
limit of short-tailed albatross and other
seabird species under the section 7 ESA
consultation were exceeded, fishery
closures could become a possibility
under the section 7 consultation
process.

Affected Public: Business or other for-
profit organizations; individuals or

households.
Frequency: Annually.
Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Fax number (202) 395-7285, or
David_Rostker@omb.eop.gov.

Dated: January 31, 2006.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-1535 Filed 2—-3—-06; 8:45 am]|
BILLING CODE 3510-22-P

Dated: January 31, 2006.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-1546 Filed 2—-3-06; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35)

Agency: Bureau of Industry and
Security (BIS).

Title: Statement by Ultimate
Consignee and Purchaser.

Agency Form Number: BIS-711.

OMB Approval Number: 0694—0021.

Type of Request: Extension of a
currently approved collection of
information.

Burden: 582 hours.

Average Time per Response: 16
minutes.

Number of Respondents: 1.884
respondents.

Needs and Uses: This collection is
required by Section 748.11 of the Export
Administration Regulations (EAR). The
Form BIS-711 or letter puts the
importer on notice of the special nature
of the goods proposed for export and
conveys a commitment against illegal
disposition. In order to effectively
control commodities, BIS must have
sufficient information regarding the
end-use and end-user of the U.S. origin
commodities to be exported. The
information will assist the licensing
officer in making the proper decision on
whether to approve or reject the
application for the license.

Affected Public: Individuals,
businesses or other for-profit
institutions.

Respondent’s Obligation: Required.

OMB Desk Officer: David Rostker.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek, DOC
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6625, 14th and Constitution Avenue,
NW., Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, e-mail address,
David_Rostker@omb.eop.gov, or fax
number, (202) 395—-7285.

DEPARTMENT OF COMMERCE
U.S. Census Bureau

2007 Census of Governments Prelist
Survey of Special Districts

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 7, 2006.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at DHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Owens, Chief,
Government Organization and Special
Programs Branch, Governments
Division, U.S. Census Bureau,
Washington, DC 20233-6800 (301 763—
5149).

SUPPLEMENTARY INFORMATION:

1. Abstract

The U.S. Census Bureau plans to
request approval of data collection Form
G—24, Prelist Survey of Special Districts.
This form will be used to verify the
existence of special districts for the
2002 Census of Governments, to obtain
current mailing addresses, and to
identify new districts. The quinquennial
Census of Governments enumerates five
types of local governments: county
governments, municipal governments,
township governments, school district
governments, and special district
governments. Lists of county, municipal
and township governments are kept up-
to-date through the Boundary and
Annexation Survey conducted annually
by the Geography Division of the Census
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Bureau. School district governments
and other “local education agencies” are
kept current through data sharing
arrangements with state education
agencies, and the National Center for
Education Statistics. There is no
national source of information on
special district governments. We,
therefore, enlist the help of county
clerks, and other county officials to
provide information on changes in
special districts, including the creation
of new districts, disincorporation of
existing districts, and address changes.
An updated list is necessary for
subsequent phases of the Census of
Governments to ensure complete
coverage and to minimize the need for
remailings caused by inaccurate
addresses.

II. Method of Collection

Each of the approximately 1,500
counties, consolidated city-county
governments, and independent cities
designated for the survey will be sent a
printed list of previously identified
special districts within their county
areas. Respondents will be requested to
review and update the list to identify
those districts that are no longer active,
districts with address changes, and
districts that are not included in the list.
For new special districts, respondents
will be requested to provide, in addition
to the district name, mailing addresses
and the names of counties included in
the service area.

This data collection effort will offer
fax and e-mail as electronic response
options, but no electronic form on the
Internet. The Census Bureau explored
the possibility of an electronic form
during the previous survey cycle and
determined that the nature of the
information—unique and specific for
every respondent—rendered this too
costly. The effort required to develop
and deploy a comprehensive and
effective electronic response instrument
would far exceed both the budget and
potential benefits of such a method.

In addition, in keeping with
Governments Division policy, we will
accept responses prepared by the
respondents from their own files in
either electronic, or printed form.

III. Data

OMB Number: None.

Form Number: G-24.

Type of Review: Regular.

Affected Public: County governments,
consolidated city-county governments,
and independent cities.

Estimated Number of Respondents:
1,500.

Estimated Time Per Response: 0.5
hours.

Estimated Total Annual Burden
Hours: 750.

Estimated Total Annual Cost:
$15,000.00.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 U.S.C.
Section 161.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 31, 2006.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-1527 Filed 2—3-06; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Census Bureau

2007 Census of Governments Local
Government Directory Survey

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before April 7, 2006.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,

Washington, DC 20230 (or via the
Internet at DHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Stephen Owens, Chief,
Government Organization and Special
Programs Branch, Governments
Division, U.S. Census Bureau,
Washington, DC 20233-6800 (301 763—
5149).

SUPPLEMENTARY INFORMATION:

1. Abstract

The U.S. Census Bureau plans to
request approval of the 2007 Census of
Governments Local Government
Directory Survey data collection form:
Form G—30 (Special District
Governments). This form will be used
for the following purposes: (1) To
produce the official count of local
government units in the United States;
(2) To obtain descriptive information on
the basic characteristics of governments;
(3) To identify and delete inactive units;
(4) To identify file duplicates and units
that were dependent on other
governments; and (5) To update and
verify the mailing addresses of
governments.

The 2007 Census of Governments
Local Government Directory Survey
consists of two basic content areas:
Government organization, and
government employment. For
government organization we will ask for
authorizing legislation, method of
governance, web address, services
provided, and corrections to the name
and address of the government. For
government employment we will ask for
full-time employees, part-time
employees and annual payroll.

II. Method of Collection

Each of the 36,000 special district
governments will be sent an appropriate
form. Respondents will be asked to
verify or correct the name and mailing
address of the government, answer the
questions on the form, and return the
form. Respondents will also be given an
option of responding electronically over
the internet.

II1. Data

OMB Number: None.

Form Number: G-30.

Type of Review: Regular.

Affected Public: Special district
governments.

Estimated Number of Respondents:
36,000.

Estimated Time Per Response: 0.25
hours.

Estimated Total Annual Burden
Hours: 9,000.
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Estimated Total Annual Cost:
$180,000.00.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 United States
Code, Section 161.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) The accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
Ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) Ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 31, 2006.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-1533 Filed 2—-3-06; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free-Trade
Agreement, Article 1904; NAFTA Panel
Reviews; Request for Panel Review

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of First Request for Panel
Review.

SUMMARY: On January 30, 2006, Mittal
Canada Inc. (formerly Ispat Sidbec Inc.)
filed a First Request for Panel Review
with the United States Section of the
NAFTA Secretariat pursuant to Article
1904 of the North American Free Trade
Agreement. Panel review was requested
of the final results of the antidumping
duty administrative review made by the
United States Department of Commerce,
International Trade Administration,
respecting Carbon and Certain Alloy
Steel Wire Rod from Canada. This
determination was published in the
Federal Register, (71 FR 3822) on
January 24, 2006. The NAFTA

Secretariat has assigned Case Number
USA-CDA-2006-1904—04 to this
request.

FOR FURTHER INFORMATION CONTACT:
Caratina L. Alston, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, DC 20230, (202) 482—5438.
SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (““Agreement”’) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to reiew expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (‘“Rules”).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686).

A first Request for Panel Review was
filed with the United States Section of
the NAFTA Secretariat, pursuant to
Article 1904 of the Agreement, on
January 30, 2006, requesting panel
review of the final determination
described above.

The Rules provide that:

(a) A Party of interested person may
challenge the final determination in
whole or in part by filing a Complaint
in accordance with Rule 39 within 30
days after the filing of the first Request
for Panel Review (the deadline for filing
a Complaint is March 1, 2006);

(b) A Party, investigating authority, or
interested person that does not file a
Complaint but that intends to appear in
support of any reviewable portion of the
final determination may participate in
the panel review by filing a Notice of
Appearance in accordance with Rule 40
within 45 days after the filing of the first
Request for Panel Review (the deadline
for filing a Notice of Appearance is
March 16, 2006); and

(c) The panel review shall be limited
to the allegations of error of fact or law,
including the jurisdiction of the
investigating authority, that are set out
in the Complaints filed in the panel
review and the procedural and
substantive defenses raised in the panel
review.

Dated: January 31, 2006.
Caratina L. Alston,
United States Secretary, NAFTA Secretariat.
[FR Doc. 06—1042 Filed 2—3-06; 8:45am]
BILLING CODE 3510-GT-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Estuary
Restoration Act Database Projects

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before April 7, 2006.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Perry Gayaldo, NMFS
Restoration Center, 1315 East-West
Highway, Silver Spring, MD 20910 or
Perry.Gayaldo@noaa.gov.

SUPPLEMENTARY INFORMATION:

1. Abstract

Estuary habitat restoration project
information (e.g., location, habitat type,
goals, status, monitoring information) is
collected in order to populate a
restoration project database mandated
by the Estuary Restoration Act (ERA) of
2000. The Estuary Restoration Act
Database (ERAD) contains information
for estuary habitat restoration projects
funded through the ERA as well as non-
ERA project data that meet quality
control requirements and data standards
established under the Act. The database
provides information to improve
restoration methods, provides the basis
for required reports to Congress, and
tracks estuary habitat acreage restored. It
is accessible to the public via the
Internet for data queries and project
reports. Recipients of ERA funds are
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required to submit specific information
on habitat restoration projects into the
ERAD database through an interactive
Web site available over the Internet. The
projects that are not funded through the
ERA can be voluntarily entered into the
database by project managers. Other
federal agency and private grant
programs may also require recipients to
enter project information in the ERAD
database.

II. Method of Collection

Project managers will electronically
submit estuary restoration project
information via NOAA'’s Estuary
Restoration Act Database Web site
(https://neri.noaa.gov/). The Web site
contains a user-friendly data entry
interface for project managers to enter
and submit project information to the
ERAD database. The data entry interface
consists of a series of screens,
containing several pull-down menus
and text boxes, where users can enter
specific project information (e.g.
location, acreage restored, contacts,
monitoring information). To facilitate
the collection of information through
the data entry interface, NOAA
Fisheries provides worksheets
containing database fields that can be
downloaded and printed from the Web
site. These worksheets can be used by
project managers to guide information
collection, and can then serve as a
reference as project managers enter
project information through the Web
site. The reporting forms are also
available in paper format to be sent to
project managers as necessary.

III. Data

OMB Number: 0648—0479.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Not-for-profit
institutions; state, local, and tribal
governments; and businesses or other
for-profit (limited to organizations in the
above categories engaging in estuary
habitat restoration).

Estimated Number of Respondents:
255.

Estimated Time Per Response: Four
hours for new projects submitted; and
two hours for updates to current
projects.

Estimated Total Annual Burden
Hours: 810.

Estimated Total Annual Cost to
Public: None.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have

practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 31, 2006.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.
[FR Doc. E6-1532 Filed 2—3-06; 8:45 am]

BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Submission for OMB Review;
Comment Request; Correction

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

SUMMARY: This corrects the title of the
information collection (OMB Control
No. 0648-471) submitted to the Office of
Management and Budget for review.

The notice was published on January
17, 2006 (Vol. 71, No. 10, page 2514).

Correction

The title of the information collection
was listed as “Deep Seabed Mining
Exploration Licenses.” The correct title
is “Highly Migratory Species Scientific
Research Permits, Exempted Fishing
Permits, and Letters of Authorization”.

Dated: January 31, 2006.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E6-1534 Filed 2—3-06; 8:45 am]

BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 013006A]

New England Fishery Management
Council; Atlantic Sea Scallop; Scoping
Process

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of intent to prepare a
supplemental environmental impact
statement (SEIS) and notice of re-
initiation of scoping process; request for
comments.

SUMMARY: The New England Fishery
Management Council (Council)
announces its intent to prepare an
amendment to the Atlantic Sea Scallop
Fishery Management Plan (FMP)
(Placopecten magellanicus (Gmelin))
and to prepare an SEIS to analyze the
impacts of any proposed management
measures. The Council is also formally
re-initiating a public process to
determine the scope of alternatives to be
addressed in the amendment and SEIS.
The purpose of this notification is to
alert the interested public of the re-
commencement of the scoping process
and to provide for public participation
in compliance with environmental
documentation requirements.

DATES: The Council will discuss and
take scoping comments at public
meetings in February 2006. For specific
dates and times of the scoping meetings,
see SUPPLEMENTARY INFORMATION.
Written scoping comments must be
received on or before 5 p.m., local time,
March 6, 2006.

ADDRESSES: The Council will take
scoping comments at public meetings in
New Hampshire, Massachusetts, and
New Jersey. For specific locations, see
SUPPLEMENTARY INFORMATION.

Written comments should be
submitted by any of the following
methods:

e Mail: Paul J. Howard, Executive
Director, New England Fishery
Management Council, 50 Water Street,
Mill 2, Newburyport, MA 01950. Mark
the outside of the envelope, “Scoping
Comments on Amendment 11 to the
Scallop FMP.”

e E-mail: Scallopscoping@noaa.gov

e Fax: (978) 465-3116.

Requests for copies of the scoping
document and other information should
be directed to Paul J. Howard, Executive
Director, New England Fishery
Management Council, 50 Water Street,
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Mill 2, Newburyport, MA 01950,
telephone (978) 465—0492. The scoping
document is accessible electronically
via the Internet at http://
www.nefmc.org.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council
(978) 465—0492.

SUPPLEMENTARY INFORMATION:

Background

The U.S. Atlantic sea scallop fishery
is managed as one stock complex along
the east coast from Maine to Cape
Hatteras, North Carolina. The Atlantic
Sea Scallop FMP became effective on
May 15, 1982. The FMP has been
amended a number of times since then.
In 1994, Amendment 4 began a limited
access program for the directed scallop
fleet with day-at-sea (DAS) limits and
other measures to manage the scallop
resource more effectively. Limited
access vessels were assigned to different
DAS permit categories (full-time, part-
time or occasional) according to their
1985-1990 fishing activity. A “‘general
category”’ permit was created for vessels
that did not qualify for limited access.
These vessels could apply for a general
category permit and land up to 400 lb
(181.4 kg) of scallops a day. At the time,
this possession limit was deemed
suitable and sufficient to accommodate
scallop bycatch on long trips and
sporadic small-scale scallop fishing near
shore by non-qualifying vessels. Until
now, the Council has recommended that
the general category permit remain open
access, meaning any vessel can qualify
for a permit. Since 1999, there has been
considerable growth in fishing effort
and landings by vessels with general
category permits, primarily as a result of
resource recovery and higher scallop
prices. This additional effort has been a
contributing factor to why the FMP has
been exceeding the fishing mortality
targets. Additional measures for the
Atlantic Sea Scallop FMP are being
considered for two reasons: To
effectively manage the general category
fishery to address capacity, and to
change the scallop fishing year to allow
better and more timely integration of
updated science into the management
process.

Measures Under Consideration

The Council may consider a host of
management measures to improve the
effectiveness of general category
management including, but not limited
to, the following: Limited entry for the
general category fleet; allocation of
scallop resource to the general category
fleet; restricting limited access scallop

vessels from fishing under general
category rules; use of output controls
such as a hard total allowable catch
(hard TAC) for the general category
fleet; use of sectors and harvesting
cooperatives (dedicated access
privileges) for the general category fleet;
and limits on the landings of incidental
scallop catch. As for a change in the
scallop fishing year, the amendment
will consider a range of dates in
addition to the status quo date of March

1.

It is possible that during the scoping
process other issues will be raised
related to the purpose of this
amendment, and if appropriate, those
issues will be considered by the Council
as well.

Scoping Process

All persons affected by or otherwise
interested in scallop management are
invited to participate in determining the
scope and significance of issues to be
analyzed by submitting written
comments (see ADDRESSES) and/or by
attending one of the scoping meetings.
Scope consists of the range of actions,
alternatives, and impacts to be
considered. Alternatives include the
following: not amending the
management plan (taking no action),
developing an amendment that contains
management measures such as those
discussed in this notice, or other
reasonable courses of action. Impacts
may be direct, indirect, or cumulative.

This scoping process will also
identify and eliminate from detailed
analysis issues that are not relevant or
feasible. When, after the scoping process
is completed, the Council proceeds with
the development of an amendment to
the Scallop FMP, the Council will
prepare an SEIS to analyze the impacts
of the range of alternatives under
consideration. The Council will hold
public hearings to receive comments on
the draft amendment and on the
analysis of its impacts presented in the
SEIS.

Scoping Hearing Schedule

The Council will discuss and take
scoping comments at the following
public meetings:

1. Tuesday, February 21, 7 p.m.,
Rutgers Cooperative Research &
Extension, 4 Moore Road, Cape May, NJ
08210; telephone (609) 465-5115.

2. Wednesday, February 22, 7 p.m.,
Urban Forestry Center, 45 Elwyn Road,
Portsmouth, NH 03801; telephone (603)
431-6774.

3. Thursday, February 23, 7 p.m.,
Hyannis Airport (Gourley Conference
Room) , 480 Barnstable Road, Hyannis,
MA 02601; telephone (508) 775-2020.

Special Accommodations

These meetings are accessible to
people with physical disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Paul J. Howard
(see ADDRESSES) at least 5 days prior to
the meeting date.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 31, 2006.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E6-1585 Filed 2—-3-06; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 011806G]

Marine Mammals; File No. 918-1820

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permit.

SUMMARY: Notice is hereby given that
Squalus, Inc., P.O. Box 301, Myakka
City, FL 34251 [Marco Peters,
Responsible Party] has been issued a
permit to import four South American
(Patagonian) sea lions (Otaria
flavescens) for public display.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301) 713—2289; fax (301) 427—2521; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, FL
33701; phone (727) 824-5312; fax (727)
824-5309.

FOR FURTHER INFORMATION CONTA CT:
Kate Swails or Jennifer Skidmore, (301)
713-2289.

SUPPLEMENTARY INFORMATION: On
November 23, 2005, notice was
published in the Federal Register (70
FR 70788) that a request for a public
display permit to import one male and
three female, captive-born, juvenile sea
lions from Park Atlantis, Mexico City,
Mexico to Squalus’ facilities in Myakka
City, Florida had been submitted by the
above-named organization. The
requested permit has been issued under
the authority of the Marine Mammal
Protection Act of 1972, as amended (16
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U.S.C. 1361 et seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216).
In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), a determination
was made that the permitted activity is
categorically excluded from the
requirement to prepare an
environmental assessment or
environmental impact statement.

Dated: January 30, 2006.
Stephen L. Leathery,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. E6-1591 Filed 2—6—06; 8:45 am]

BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 080905A]

Small Takes of Marine Mammals
Incidental to Specified Activities; Low-
Energy Seismic Survey on the
Louisville Ridge, Southwest Pacific
Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization (IHA) to take
small numbers of marine mammals, by
harassment, incidental to conducting an
oceanographic survey in the
southwestern Pacific Ocean (SWPO) has
been issued to the Scripps Institution of
Oceanography (Scripps).

DATES: Effective from January 20, 2006,
through January 19, 2007.

ADDRESSES: The authorization and
application containing a list of the
references used in this document may
be obtained by writing to this address or
by telephoning the contact listed here.
The application is also available at:
http://www.nmfs.noaa.gov/pr/permits/
incidental htm.

FOR FURTHER INFORMATION CONTACT:
Kenneth Hollingshead, Office of
Protected Resources, NMFS, (301) 713—
2289, ext 128.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of marine mammals
by U.S. citizens who engage in a
specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

An authorization may be granted if
NMFS finds that the taking will have a
negligible impact on the species or
stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses and that the
permissible methods of taking and
requirements pertaining to the
monitoring and reporting of such
takings are set forth. NMFS has defined
“negligible impact” in 50 CFR 216.103
as “ * * * an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival.”

Section 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment. Except
with respect to certain activities not
pertinent here, the MMPA defines
“harassment” as:

any act of pursuit, torment, or annoyance
which (i) has the potential to injure a marine
mammal or marine mammal stock in the wild
[Level A harassment]; or (ii) has the potential
to disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[Level B harassment].

Section 101(a)(5)(D) establishes a 45-
day time limit for NMFS review of an
application followed by a 30-day public
notice and comment period on any
proposed authorizations for the
incidental harassment of marine
mammals. Within 45 days of the close
of the comment period, NMFS must
either issue or deny issuance of the
authorization.

Summary of Request

On June 29, 2005, NMFS received an
application from Scripps for the taking,
by harassment, of several species of
marine mammals incidental to
conducting a low-energy marine seismic

survey program during early 2006 in the
SWPO. Scripps plans to conduct a
seismic survey of several seamounts on
the Louisville Ridge in the SWPO as
part of the Integrated Ocean Drilling
Program (IODP). As presently
scheduled, the seismic survey will
occur from about January 21 to February
26, 2006.

The purpose of the research program
is to conduct a planned scientific rock-
dredging, magnetic, and seismic survey
program of six seamounts of the
Louisville seamount chain. The results
will be used to: (1) Test hypotheses
about the eruptive history of the
submarine volcanoes, the subsequent
formation (by subaerial erosion and
submergence) of its many guyots, and
motion of the hotspot plume; and (2)
design an effective IODP cruise (not
currently scheduled) to drill on
carefully-selected seamounts. Included
in the research planned for 2006 is
scientific rock dredging, extensive total-
field and three-component magnetic
surveys, the use of multi-beam and
Chirp techniques to map the seafloor,
and high-resolution seismic methods to
image the subsea floor. Following the
cruise, chemical and geochronologic
analyses will be conducted on rocks
from 25 sites.

Description of the Activity

The seismic surveys will involve one
vessel. The source vessel, the R/V Roger
Revelle, will deploy a pair of low-energy
Generator-Injector (GI) airguns as an
energy source (each with a discharge
volume of 45 in3), plus a 450-m (1476-
ft) long, 48-channel, towed hydrophone
streamer. As the airguns are towed along
the survey lines, the receiving system
will receive the returning acoustic
signals.

The program will consist of
approximately 1840 km (994 nm) of
surveys, including turns. Water depths
within the seismic survey areas are 800—
2300 m (2625-7456 ft). The GI guns will
be operated on a small grid (see inset in
Figure 1 in Scripps (2006)) for about 28
hours at each of 6 seamounts between
approximately January 28 to February
19, 2006. There will be additional
seismic operations associated with
equipment testing, start-up, and repeat
coverage of any areas where initial data
quality is sub-standard.

The Revelle is scheduled to depart
from Papeete, French Polynesia, on or
about January 21, 2006, and to arrive at
Wellington, New Zealand, on or about
February 26, 2006. The GI guns will be
used for about 28 hours on each of 6
seamounts between about January 28th
to February 19th. The exact dates of the
activities may vary by a few days
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because of weather conditions,
repositioning, streamer operations and
adjustments, airgun deployment, or the
need to repeat some lines if data quality
is substandard. The overall area within
which the seismic surveys will occur is
located between approximately 25° and
45°8S., and between 155° and 175° W.
The surveys will be conducted entirely
in International Waters.

In addition to the operations of the GI
guns, a 3.5-kHz sub-bottom profiler and
passive geophysical sensors to conduct
total-field and three-component
magnetic surveys will be operated
during seismic surveys. A Kongsberg-
Simrad EM-120 multi-beam sonar will
be used continuously throughout the
cruise.

The energy to the airguns is
compressed air supplied by compressors
on board the source vessel. Seismic
pulses will be emitted at intervals of 6—
10 seconds. At a speed of 7 knots (13
km/h), the 6-10 sec spacing corresponds
to a shot interval of approximately 21.5—
36 m (71-118 ft).

The generator chamber of each GI
gun, the one responsible for introducing
the sound pulse into the ocean, is 45
in3. The larger (105 in3) injector
chamber injects air into the previously-
generated bubble to maintain its shape,
and does not introduce more sound into
the water. The two 45/105 in?® GI guns
will be towed 8 m (26.2 ft) apart side by
side, 21 m (68.9 ft) behind the Revelle,
at a depth of 2 m (6.6 ft).

General-Injector Airguns

Two GI-airguns will be used from the
Revelle during the proposed program.

These 2 Gl-airguns have a zero to peak
(peak) source output of 230.7 dB re 1
microPascal-m (3.4 bar-m) and a peak-
to-peak (pk-pk) level of 235.9B (6.2 bar-
m). However, these downward-directed
source levels do not represent actual
sound levels that can be measured at
any location in the water. Rather, they
represent the level that would be found
1 m (3.3 ft) from a hypothetical point
source emitting the same total amount
of sound as is emitted by the combined
airguns in the airgun array. The actual
received level at any location in the
water near the airguns will not exceed
the source level of the strongest
individual source and actual levels
experienced by any organism more than
1 m (3.3 ft) from any GI gun will be
significantly lower.

Further, the root mean square (rms)
received levels that are used as impact
criteria for marine mammals (see
Richardson et al., 1995) are not directly
comparable to these peak or pk-pk
values that are normally used to
characterize source levels of airgun
arrays. The measurement units used to
describe airgun sources, peak or pk-pk
decibels, are always higher than the rms
decibels referred to in biological
literature. For example, a measured
received level of 160 dB rms in the far
field would typically correspond to a
peak measurement of about 170 to 172
dB, and to a pk-pk measurement of
about 176 to 178 decibels, as measured
for the same pulse received at the same
location (Greene, 1997; McCauley et al.,
1998, 2000). The precise difference
between rms and peak or pk-pk values
depends on the frequency content and

duration of the pulse, among other
factors. However, the rms level is
always lower than the peak or pk-pk
level for an airgun-type source.

The depth at which the sources are
towed has a major impact on the
maximum near-field output, because the
energy output is constrained by ambient
pressure. The normal tow depth of the
sources to be used in this project is 2.0
m (6.6 ft), where the ambient pressure
is approximately 3 decibars. This also
limits output, as the 3 decibars of
confining pressure cannot fully
constrain the source output, with the
result that there is loss of energy at the
sea surface. Additional discussion of the
characteristics of airgun pulses is
provided in Scripps application and in
previous Federal Register documents
(see 69 FR 31792 (June 7, 2004) or 69
FR 34996 (June 23, 2004)).

Received sound levels have been
modeled by Lamont-Doherty Earth
Observatory (L-DEO) for a number of
airgun configurations, including two 45-
in3 Nucleus G-guns (G guns), in relation
to distance and direction from the
airguns. The L-DEO model does not
allow for bottom interactions, and is
therefore most directly applicable to
deep water. Based on the modeling,
estimates of the maximum distances
from the GI guns where sound levels of
190, 180, 170, and 160 dB microPascal-
m (rms) are predicted to be received are
shown in Table 1. Because the model
results are for the G guns, which have
more energy than GI guns of the same
size, those distances are overestimates
of the distances for the 45 in3 GI guns.

TABLE 1.—DISTANCES TO WHICH SOUND LEVELS =190, 180, 170, AND 160 DB RE 1 uPA (RMS) MIGHT BE RECEIVED
FROM TwWO 45-IN3 G GUNS, SIMILAR TO THE TWO 45-IN3 Gl GUNS THAT WILL BE USED DURING THE SEISMIC SUR-
VEY IN THE SW PACIFIC OCEAN DURING JANUARY—FEBRUARY 2006. DISTANCES ARE BASED ON MODEL RESULTS

PROVIDED By L-DEO.

Water depth

Estimated distances at received levels (m)

190 dB 180 dB 170 dB 160 dB
TOO0=T000 M .o 15 60 188 525
ST000 M o s e e sre e 10 40 125 350

Some empirical data concerning the
180- and 160-dB distances have been
acquired based on measurements during
an acoustic verification study conducted
by L-DEO in the northern Gulf of
Mexico between May 27 and June 3,
2003 (Tolstoy et al., 2004). Although the
results are limited, the data showed that
water depth affected the radii around
the airguns where the received level
would be 180 dB re 1 microPa (rms),
NMFS’ current injury threshold safety
criterion applicable to cetaceans (NMFS,

2000). Similar depth-related variation is
likely in the 190—dB distances
applicable to pinnipeds. Correction
factors were developed for water depths
100-1000 m (328-3281 ft) and less than
100 m (328 ft). The proposed survey
will occur in depths 800-2300 m (2625—
7456 ft), so only the correction factor for
intermediate water depths is relevant
here.

The empirical data indicate that for
deep water (>1000 m (3281 ft)), the L—
DEO model tends to overestimate the

received sound levels at a given
distance (Tolstoy et al., 2004). However,
to be precautionary pending acquisition
of additional empirical data, it is
proposed that safety radii during airgun
operations in deep water will be the
values predicted by L-DEO’s model
(Table 1). Therefore, the assumed 180-
and 190-dB radii are 40 m (131 ft) and
10 m (33 ft), respectively.
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Bathymetric Sonar and Sub-bottom
Profiler

The Kongsberg-Simrad EM120 multi-
beam sonar operates at 11.25-12.6 kHz,
and is mounted in the hull of the
Revelle. It operates in several modes,
depending on water depth. In the
proposed survey, it will be used in deep
(>800-m) water, and will operate in
“deep” mode. The beamwidth is 1° or
2° fore-aft and a total of 150°
athwartship. Estimated maximum
source levels are 239 and 233 dB at 1°
and 2° beam widths, respectively. Each
“ping” consists of nine successive fan-
shaped transmissions, each ensonifying
a sector that extends 1° or 2° fore-aft. In
the “deep” mode, the total duration of
the transmission into each sector is 15
ms. The nine successive transmissions
span an overall cross-track angular
extent of about 150°, with 16-ms gaps
between the pulses for successive
sectors. A receiver in the overlap area
between two sectors would receive two
15-ms pulses separated by a 16-ms gap.
The “ping” interval varies with water
depth, from approximately 5 sec at 1000
m (3281 ft) to 20 sec at 4000 m (13123
ft/2.2 nm).

Sub-bottom Profiler—The sub-bottom
profiler is normally operated to provide
information about the sedimentary
features and the bottom topography that
is simultaneously being mapped by the
multi-beam sonar. The energy from the
sub-bottom profiler is directed
downward by a 3.5-kHz transducer
mounted in the hull of the Revelle. The
output varies with water depth from 50
watts in shallow water to 800 watts in
deep water. Pulse interval is 1 second
(sec) but a common mode of operation
is to broadcast five pulses at 1-s
intervals followed by a 5-sec pause. The
beamwidth is approximately 30° and is
directed downward. Maximum source
output is 204 dB re 1 microPa (800
watts) while normal source output is
200 dB re 1 microPa (500 watts). Pulse
duration will be 4, 2, or 1 ms, and the
bandwith of pulses will be 1.0 kHz, 0.5
kHz, or 0.25 kHz, respectively.

Although the sound levels have not
been measured directly for the sub-
bottom profiler used by the Revelle,
Burgess and Lawson (2000) measured
sounds propagating more or less
horizontally from a sub-bottom profiler
similar to the Scripps unit with similar
source output (i.e., 205 dB re 1 microPa
m). For that profiler, the 160- and 180-
dB re 1 microPa (rms) radii in the
horizontal direction were estimated to
be, respectively, near 20 m (66 ft) and
8 m (26 ft) from the source, as measured
in 13 m (43 ft) water depth. The
corresponding distances for an animal

in the beam below the transducer would
be greater, on the order of 180 m (591

ft) and 18 m (59 ft) respectively,
assuming spherical spreading. Thus the
received level for the Scripps sub-
bottom profiler would be expected to
decrease to 160 and 180 dB about 160
m (525 ft) and 16 m (52 ft) below the
transducer, respectively, assuming
spherical spreading. Corresponding
distances in the horizontal plane would
be lower, given the directionality of this
source (30° beamwidth) and the
measurements of Burgess and Lawson
(2000).

Characteristics of Airgun Pulses

Discussion of the characteristics of
airgun pulses was provided in several
previous Federal Register documents
(see 69 FR 31792 (June 7, 2004) or 69
FR 34996 (June 23, 2004)) and is not
repeated here. Reviewers are
encouraged to read these earlier
documents for additional information.

Comments and Responses

A notice of receipt and request for 30-
day public comment on the application
and proposed authorization was
published on October 17, 2005 (70 FR
60287). During the 30-day public
comment period, NMFS received
comments only from the Marine
Mammal Commission (Commission). It
is the Commission’s view that

(1) Considerable uncertainty exists
regarding the effects of sound on marine
mammals;

(2) Better understanding of those
effects will require carefully designed
studies, the results of which may not be
available for years;

(3) Important activities should not be
postponed or delayed until such results
become available; and

(4) Until the results of needed studies
become available and uncertainties are
resolved or clarified, it is essential that
agencies take a precautionary approach
(as defined in the previous statements
and publications) in authorizing and
conducting activities.

Comment 1: The Commission believes
that NMFS’ preliminary determinations
are reasonable provided NMFS is
satisfied that the proposed mitigation
and monitoring activities are adequate
to detect marine mammals in the
vicinity of the proposed operations and
to ensure that marine mammals are not
being taken in unanticipated ways or
numbers.

Response: For this activity, the radius
of the zone of potential impact ranges
from 10 to 60 m (33 to 216.5 ft)
depending upon water depth and
whether the sighted mammal is a
pinniped, a small cetacean, or a large

cetacean (see Table 1). Considering the
very small size of the conservative
shutdown zones, the speed of the vessel
when towing the airgun (7 kts), the
length of daylight at this time of the
year, and the marine mammal avoidance
measures that are implemented by the
vessel for animals on the vessel’s track,
it is very unlikely that any marine
mammals would enter the safety zone
undetected. If a marine mammal enters
the small safety zone, operational
shutdown will be implemented until the
animal leaves the safety zone.

Comment 2: The Commission notes
that its April 2004 Beaked Whale
Conference explored issues related to
the vulnerability of beaked whales to
anthropogenic sound. Discussions at the
workshop appear to lend support to the
hypothesis that beaked whales have
unique characteristics that make them
particularly vulnerable to certain
anthropogenic sound sources (e.g.,
sonars). Preliminary research findings
presented at the workshop suggest that
at least some beaked whales exhibit a
unique dive behavior that raises the
possibility that they may live in a
physiologic condition of chronic
supersaturation that would increase
their susceptibility to received sound
levels less than 180 dB. Workshop
participants theorized that the animals’
behavioral response to anthropogenic
sound, coupled with their susceptibility
to gas bubble formation may lead to
strandings (which in many cases are
lethal). The Commission recognizes that
the evidence with respect to this
scenario is preliminary and that other
explanations and scenarios exist.
However, the uncertainties concerning
the effects of sound on these species
underscore the need for caution.

Response: NMFS notes that the
MMC’s workshop summary report is
available for reading or downloading at:
http://www.mmec.gov/sound/
beakedwhalewrkshp/pdf/
bwhale_wrkshpsummary.pdyf.

Comment 3: The Commission notes
that although the proposed study is not
expected to result in injuries or deaths
to beaked whales or other species of
marine mammals, observers will
conduct monitoring for injured or dead
animals along some recently run
transect lines as the source vessel
returns along parallel and perpendicular
transect tracks. In this regard, the
Commission would be interested in
learning from NMFS and/or Scripps
what the probability is that an injured
or dead beaked whale, other small
cetacean, or elephant seal would be
sighted from a ship running transects
through an area or retracing recently run
transect lines.
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Response: NMFS is unaware of any
scientific studies to demonstrate
efficacy of conducting marine mammal
sightings from a moving vessel for
incapacitated or dead marine mammals.
However, Scripps notes that the Revelle
will spend approximately 28 hours at
each of the 6 seamounts. As the inset to
Figure 1 in the Scripp’s application
shows, parallel seismic lines are
approximately 2.5 km (1.35 nm) apart,
and the “perpendicular” lines about
twice that distance. Using big-eye
binoculars, injured or dead mammals
that are floating should be readily
visible during daytime hours.

Comment 4: The Commission notes
that to obtain the best possible
observations prior to initiating full-scale
operations, NMFS should require
Scripps not initiate ramp-up after dark
and/or to maintain a low-level output
from the airguns if full-scale operations
may take place after dark.

Response: The IHA to Scripps, similar
to other seismic IHAs, requires that
ramp-up not commence if the complete
safety radii are not visible for at least 30
minutes prior to ramp-up in either
daylight (rain/fog) or nighttime.

Comment 5: The Commission notes
that NMFS’ discussion of Scripps’
proposed shut-down procedures in the
proposed IHA Federal Register notice
states: ‘““The mammal has cleared the
safety radius if it is visually observed to
have left the safety radius, or if it has
not been seen within the zone for 15
min. (small odontocetes and pinnipeds)
or 30 min. (mysticetes and large
odontocetes)* * *.” The Commission
notes that elephant seals can dive for
much longer than 15 minutes and, thus,
could be directly below the sound
source when it is reactivated.

Response: For elephant seals and
other pinnipeds, the safety radius
around the 2—GI airgun seismic source
(not the vessel itself) is 10-15 m (33—49
ft) depending upon water depth. When
towing seismic airguns, the Revelle’s
speed is about 7 knots (nm/hr or 13 km/
hr). As a result, the likelihood of an
elephant seal (or any other marine
mammal) making a deep dive and
returning to the immediate area of the
vessel and its safety zone, which after
15 minutes of travel will be about 1.75
nm (3.2 km) away from the elephant
seal sighting location, is considered
remote.

Comment 6: The Commission believes
NMFS should require that operations be
suspended immediately if a dead or
seriously injured marine mammal is
found in the vicinity of the operations,
pending authorization to proceed or
issuance of regulations authorizing such

takes under section 101(a)(5)(A) of the
MMPA.

Response: A standard condition in all
seismic IHAs is for an emergency shut-
down. The IHA states that “If
observations are made or credible
reports are received that one or more
marine mammals or sea turtles are
within the area of this activity in an
injured or mortal state, or are indicating
acute distress, the seismic airguns will
be immediately shut down and the
Chief of the Permits, Conservation and
Education Division, Office of Protected
Resources or a staff member contacted.
The airgun array will not be restarted
until review and approval has been
given by the Director, Office of
Protected Resources or his designee.”
However, this requirement pertains only
to recently deceased marine mammals,
not long-dead “floaters.”

Description of Habitat and Marine
Mammals Affected by the Activity

Forty species of cetacean, including
31 odontocete (dolphin and small- and
large-toothed whale) species and nine
mysticete (baleen whales) species, are
believed by scientists to occur in the
southwest Pacific in the proposed
seismic survey area. More detailed
information on these species is
contained in the Scripps application
and the National Science Foundation
(NSF) EA which are available at:
http://www.nmfs.noaa.gov/pr/permits/
incidental.htm. Table 2 in both the
Scripps application and NSF EA
summarizes the habitat, occurrence, and
regional population estimate for these
species. The following species may be
affected by this low-intensity seismic
survey: Sperm whale, pygmy and dwarf
sperm whales, southern bottlenose
whale, Arnoux’s beaked whale, Cuvier’s
beaked whale, Shepherd’s beaked
whale, mesoplodont beaked whales
(Andrew’s beaked whale, Blainville’s
beaked whale, gingko-toothed whale,
Gray’s beaked whale, Hector’s beaked
whale, spade-toothed whale, strap-
toothed whale), melon-headed whale,
pygmy killer whale, false killer whale,
killer whale, long-finned pilot whale,
short-finned pilot whale, rough-toothed
dolphin, bottlenose dolphin,
pantropical spotted dolphin, spinner
dolphin, striped dolphin, short-beaked
common dolphin, hourglass dolphin,
Fraser’s dolphin , Risso’s dolphin,
southern right whale dolphin,
spectacled porpoise, humpback whale,
southern right whale, pygmy right
whale, common minke whale, Antarctic
minke whale, Bryde’s whale, sei whale,
fin whale and blue whale. Because the
proposed survey area spans a wide
range of latitudes (25—45° S), tropical,

temperate, and possibly polar species
are all likely to be found there. The
survey area is all in deep-water habitat
but is close to oceanic island (Kermadec
Islands) habitats, so both coastal and
oceanic species might be encountered.
However, abundance and density
estimates of cetaceans found there are
provided for reference only, and are not
necessarily the same as those that likely
occur in the survey area.

Five species of pinnipeds could
potentially occur in the proposed
seismic survey area: Southern elephant
seal, leopard seal, crabeater seal,
Antarctic fur seal, and the sub-Antarctic
fur seal. All are likely to be rare, if they
occur at all, as their normal
distributions are south of the Scripps
survey area. Outside the breeding
season, however, they disperse widely
in the open ocean (Boyd, 2002; King,
1982; Rogers, 2002). Only three species
of pinniped are known to wander
regularly into the area (Reeves et al.,
1999): the Antarctic fur seal, the sub-
Antarctic fur seal, and the leopard seal.
Leopard seals are seen as far north as
the Cook Islands (Rogers, 2002).

Potential Effects on Marine Mammals

As outlined in several previous NMFS
documents, the effects of noise on
marine mammals are highly variable,
and can be categorized as follows (based
on Richardson et al., 1995):

(1) The noise may be too weak to be
heard at the location of the animal (i.e.,
lower than the prevailing ambient noise
level, the hearing threshold of the
animal at relevant frequencies, or both);

(2) The noise may be audible but not
strong enough to elicit any overt
behavioral response;

(3) The noise may elicit reactions of
variable conspicuousness and variable
relevance to the well being of the
marine mammal; these can range from
temporary alert responses to active
avoidance reactions such as vacating an
area at least until the noise event ceases;

(4) Upon repeated exposure, a marine
mammal may exhibit diminishing
responsiveness (habituation), or
disturbance effects may persist; the
latter is most likely with sounds that are
highly variable in characteristics,
infrequent and unpredictable in
occurrence, and associated with
situations that a marine mammal
perceives as a threat;

(5) Any anthropogenic noise that is
strong enough to be heard has the
potential to reduce (mask) the ability of
a marine mammal to hear natural
sounds at similar frequencies, including
calls from conspecifics, and underwater
environmental sounds such as surf
noise;
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(6) If mammals remain in an area
because it is important for feeding,
breeding or some other biologically
important purpose even though there is
chronic exposure to noise, it is possible
that there could be noise-induced
physiological stress; this might in turn
have negative effects on the well-being
or reproduction of the animals involved;
and

(7) Very strong sounds have the
potential to cause temporary or
permanent reduction in hearing
sensitivity. In terrestrial mammals, and
presumably marine mammals, received
sound levels must far exceed the
animal’s hearing threshold for there to
be any temporary threshold shift (TTS)
in its hearing ability. For transient
sounds, the sound level necessary to
cause TTS is inversely related to the
duration of the sound. Received sound
levels must be even higher for there to
be risk of permanent hearing
impairment. In addition, intense
acoustic or explosive events may cause
trauma to tissues associated with organs
vital for hearing, sound production,
respiration and other functions. This
trauma may include minor to severe
hemorrhage.

Effects of Seismic Surveys on Marine
Mammals

The Scripps’ application provides the
following information on what is known
about the effects on marine mammals of
the types of seismic operations planned
by Scripps. The types of effects
considered here are (1) tolerance, (2)
masking of natural sounds, (2)
behavioral disturbance, and (3) potential
hearing impairment and other non-
auditory physical effects (Richardson et
al., 1995). Given the relatively small size
of the airguns planned for the present
project, its effects are anticipated to be
considerably less than would be the
case with a large array of airguns.
Scripps and NMFS believe it is very
unlikely that there would be any cases
of temporary or especially permanent
hearing impairment, or non-auditory
physical effects. Also, behavioral
disturbance is expected to be limited to
distances less than 525 m (1722 ft) from
the source, the zone calculated for 160
dB or the onset of Level B harassment.
Additional discussion on species-
specific effects can be found in the
Scripps application.

Tolerance

Numerous studies (referenced in
Scripps, 2005) have shown that pulsed
sounds from airguns are often readily
detectable in the water at distances of
many kilometers, but that marine
mammals at distances more than a few

kilometers from operating seismic
vessels often show no apparent
response. That is often true even in
cases when the pulsed sounds must be
readily audible to the animals based on
measured received levels and the
hearing sensitivity of that mammal
group. However, most measurements of
airgun sounds that have been reported
concerned sounds from larger arrays of
airguns, whose sounds would be
detectable farther away than that
planned for use in the proposed survey.
Although various baleen whales,
toothed whales, and pinnipeds have
been shown to react behaviorally to
airgun pulses under some conditions, at
other times mammals of all three types
have shown no overt reactions. In
general, pinnipeds and small
odontocetes seem to be more tolerant of
exposure to airgun pulses than are
baleen whales. Given the relatively
small, low-energy airgun source
planned for use in this project,
mammals are expected to tolerate being
closer to this source than would be the
case for a larger airgun source typical of
most seismic surveys.

Masking

Masking effects of pulsed sounds
(even from large arrays of airguns) on
marine mammal calls and other natural
sounds are expected to be limited (due
in part to the small size of the GI
airguns), although there are very few
specific data on this. Given the small
acoustic source planned for use in the
SWPO, there is even less potential for
masking of baleen or sperm whale calls
during the present research than in most
seismic surveys (Scripps, 2005). GI-
airgun seismic sounds are short pulses
generally occurring for less than 1 sec
every 6—10 seconds or so. The 6—10 sec
spacing corresponds to a shot interval of
approximately 21.5-36 m (71-118 ft).
Sounds from the multi-beam sonar are
very short pulses, occurring for 15 msec
once every 5 to 20 sec, depending on
water depth.

Some whales are known to continue
calling in the presence of seismic
pulses. Their calls can be heard between
the seismic pulses (Richardson et al.,
1986; McDonald et al., 1995, Greene et
al., 1999). Although there has been one
report that sperm whales cease calling
when exposed to pulses from a very
distant seismic ship (Bowles et al.,
1994), a recent study reports that sperm
whales continued calling in the
presence of seismic pulses (Madsen et
al., 2002). Given the relatively small
source planned for use during this
survey, there is even less potential for
masking of sperm whale calls during the
present study than in most seismic

surveys. Masking effects of seismic
pulses are expected to be negligible in
the case of the smaller odontocete
cetaceans, given the intermittent nature
of seismic pulses and the relatively low
source level of the airguns to be used in
the SWPO. Also, the sounds important
to small odontocetes are predominantly
at much higher frequencies than are
airgun sounds.

Most of the energy in the sound
pulses emitted by airgun arrays is at low
frequencies, with strongest spectrum
levels below 200 Hz and considerably
lower spectrum levels above 1000 Hz.
Among marine mammals, these low
frequencies are mainly used by
mysticetes, but generally not by
odontocetes or pinnipeds. An industrial
sound source will reduce the effective
communication or echolocation
distance only if its frequency is close to
that of the marine mammal signal. If
little or no overlap occurs between the
industrial noise and the frequencies
used, as in the case of many marine
mammals relative to airgun sounds,
communication and echolocation are
not expected to be disrupted.
Furthermore, the discontinuous nature
of seismic pulses makes significant
masking effects unlikely even for
mysticetes.

A few cetaceans are known to
increase the source levels of their calls
in the presence of elevated sound levels,
or possibly to shift their peak
frequencies in response to strong sound
signals (Dahlheim, 1987; Au, 1993;
Lesage et al., 1999; Terhune, 1999; as
reviewed in Richardson et al., 1995).
These studies involved exposure to
other types of anthropogenic sounds,
not seismic pulses, and it is not known
whether these types of responses ever
occur upon exposure to seismic sounds.
If so, these adaptations, along with
directional hearing, pre-adaptation to
tolerate some masking by natural
sounds (Richardson et al., 1995), and
the relatively low-power acoustic
sources being used in this survey,
would all reduce the importance of
masking marine mammal vocalizations.

Disturbance by Seismic Surveys

Disturbance includes a variety of
effects, including subtle changes in
behavior, more conspicuous dramatic
changes in behavioral activities, and
displacement. However, there are
difficulties in defining which marine
mammals should be counted as ‘“‘taken
by harassment”. For many species and
situations, scientists do not have
detailed information about their
reactions to noise, including reactions to
seismic (and sonar) pulses. Behavioral
reactions of marine mammals to sound
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are difficult to predict. Reactions to
sound, if any, depend on species, state
of maturity, experience, current activity,
reproductive state, time of day, and
many other factors. If a marine mammal
does react to an underwater sound by
changing its behavior or moving a small
distance, the impacts of the change may
not rise to the level of a disruption of

a behavioral pattern. However, if a
sound source would displace marine
mammals from an important feeding or
breeding area, such a disturbance would
likely constitute Level B harassment
under the MMPA. Given the many
uncertainties in predicting the quantity
and types of impacts of noise on marine
mammals, scientists often resort to
estimating how many mammals may be
present within a particular distance of
industrial activities or exposed to a
particular level of industrial sound.
With the possible exception of beaked
whales, NMFS believes that this is a
conservative approach and likely
overestimates the numbers of marine
mammals that are affected in some
biologically important manner.

The sound exposure criteria used to
estimate how many marine mammals
might be harassed behaviorally by the
seismic survey are based on behavioral
observations during studies of several
species. However, information is lacking
for many species. Detailed information
on potential disturbance effects on
baleen whales, toothed whales, and
pinnipeds can be found on pages 33-37
and Appendix A in Scripps’s SWPO
application.

Hearing Impairment and Other Physical
Effects

Temporary or permanent hearing
impairment is a possibility when marine
mammals are exposed to very strong
sounds, but there has been no specific
documentation of these effects for
marine mammals exposed to airgun
pulses. Current NMFS policy
precautionarily sets impulsive sounds
equal to or greater than 180 and 190 dB
re 1 microPa (rms) as the exposure
thresholds for onset of Level A
harassment for cetaceans and pinnipeds,
respectively (NMFS, 2000). Those
criteria have been used in defining the
safety (shut-down) radii for seismic
surveys. However, those criteria were
established before there were any data
on the minimum received levels of
sounds necessary to cause auditory
impairment in marine mammals. As
discussed in the Scripps application
and summarized here,

1. The 180-dB criterion for cetaceans
is probably quite precautionary, i.e.,
lower than necessary to avoid TTS let

alone permanent auditory injury, at
least for delphinids.

2. The minimum sound level
necessary to cause permanent hearing
impairment is higher, by a variable and
generally unknown amount, than the
level that induces barely-detectable
TTS.

3. The level associated with the onset
of TTS is often considered to be a level
below which there is no danger of
permanent damage.

Given the small size of the two 45 in3
Gl-airguns, along with the proposed
monitoring and mitigation measures,
there is little likelihood that any marine
mammals will be exposed to sounds
sufficiently strong to cause even the
mildest (and reversible) form of hearing
impairment. Several aspects of the
planned monitoring and mitigation
measures for this project are designed to
detect marine mammals occurring near
the 2 Gl-airguns (and bathymetric
sonar), and to avoid exposing them to
sound pulses that might (at least in
theory) cause hearing impairment. In
addition, research and monitoring
studies on gray whales, bowhead whales
and other cetacean species indicate that
many cetaceans are likely to show some
avoidance of the area with ongoing
seismic operations. In these cases, the
avoidance responses of the animals
themselves will reduce or avoid the
possibility of hearing impairment.

Non-auditory physical effects may
also occur in marine mammals exposed
to strong underwater pulsed sound.
Possible types of non-auditory
physiological effects or injuries that
theoretically might occur in mammals
close to a strong sound source include
stress, neurological effects, bubble
formation, resonance effects, and other
types of organ or tissue damage. It is
possible that some marine mammal
species (i.e., beaked whales) may be
especially susceptible to injury and/or
stranding when exposed to strong
pulsed sounds. However, Scripps and
NMEF'S believe that it is especially
unlikely that any of these non-auditory
effects would occur during the survey
given the small size of the acoustic
sources, the brief duration of exposure
of any given mammal, and the
mitigation and monitoring measures.
The following paragraphs discuss the
possibility of TTS, permanent threshold
shift (PTS), and non-auditory physical
effects.

TTS

TTS is the mildest form of hearing
impairment that can occur during
exposure to a strong sound (Kryter,
1985). When an animal experiences
TTS, its hearing threshold rises and a

sound must be stronger in order to be
heard. TTS can last from minutes or
hours to (in cases of strong TTS) days.
Richardson et al. (1995) note that the
magnitude of TTS depends on the level
and duration of noise exposure, among
other considerations. For sound
exposures at or somewhat above the
TTS threshold, hearing sensitivity
recovers rapidly after exposure to the
noise ends. Little data on sound levels
and durations necessary to elicit mild
TTS have been obtained for marine
mammals.

For toothed whales exposed to single
short pulses, the TTS threshold appears
to be, to a first approximation, a
function of the energy content of the
pulse (Finneran et al., 2002). Given the
available data, the received level of a
single seismic pulse might need to be on
the order of 210 dB re 1 microPa rms
(approx. 221-226 dB pk-pk) in order to
produce brief, mild TTS. Exposure to
several seismic pulses at received levels
near 200-205 dB (rms) might result in
slight TTS in a small odontocete,
assuming the TTS threshold is (to a first
approximation) a function of the total
received pulse energy (Finneran ef al.,
2002). Seismic pulses with received
levels of 200-205 dB or more are
usually restricted to a zone of no more
than 100 m (328 ft) around a seismic
vessel operating a large array of airguns.
Because of the small airgun source
planned for use during this project, such
sound levels would be limited to
distances within a few meters directly
astern of the Revelle.

There are no data, direct or indirect,
on levels or properties of sound that are
required to induce TTS in any baleen
whale. However, TTS is not expected to
occur during this survey given the small
size of the source limiting these sound
pressure levels to the immediate
proximity of the vessel, and the strong
likelihood that baleen whales would
avoid the approaching airguns (or
vessel) before being exposed to levels
high enough for there to be any
possibility of TTS.

TTS thresholds for pinnipeds exposed
to brief pulses (single or multiple) have
not been measured, although exposures
up to 183 dB re 1 microPa (rms) have
been shown to be insufficient to induce
TTS in California sea lions (Finneran et
al., 2003). However, prolonged
exposures show that some pinnipeds
may incur TTS at somewhat lower
received levels than do small
odontocetes exposed for similar
durations (Kastak et al., 1999; Ketten et
al., 2001; Au et al., 2000). For this
research cruise therefore, TTS is
unlikely for pinnipeds.
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A marine mammal within a zone with
a radius of <100 m (<328 ft) around a
typical large array of operating airguns
might be exposed to a few seismic
pulses with levels of 2205 dB, and
possibly more pulses if the mammal
moved with the seismic vessel. Also,
around smaller arrays, such as the 2 GI-
airgun array proposed for use during
this survey, a marine mammal would
need to be even closer to the source to
be exposed to levels greater than or
equal to 205 dB. However, as noted
previously, most cetacean species tend
to avoid operating airguns, although not
all individuals do so. In addition,
ramping up airgun arrays, which is now
standard operational protocol for many
U.S. and some foreign seismic
operations, should allow cetaceans to
move away from the seismic source and
avoid being exposed to the full acoustic
output of the airgun array. Even with a
large airgun array, it is unlikely that
these cetaceans would be exposed to
airgun pulses at a sufficiently high level
for a sufficiently long period to cause
more than mild TTS, given the relative
movement of the vessel and the marine
mammal. However, with a large airgun
array, TTS would be possible in
odontocetes that bow-ride or otherwise
linger near the airguns. Bow-riding
odontocetes mostly would be at or
above the surface, and thus not exposed
to strong sound pulses given the
pressure-release effect at the surface.
However, bow-riding animals generally
dive below the surface intermittently. If
they did so while bow-riding near
airguns, they would be exposed to
strong sound pulses, possibly
repeatedly. During this project, the
anticipated 180-dB radius is less than 60
m (197 ft), the array is towed about 21
m (69 ft) behind the Revelle, the bow of
the Revelle will be about 104 m (341 ft)
ahead of the airguns, and the 205-dB
radius would be less than 50 m (165 ft).
Thus, TTS would not be expected in the
case of odontocetes bow riding during
airgun operations, and if some cetaceans
did incur TTS through exposure to
airgun sounds, it would very likely be
a temporary and reversible
phenomenon.

NMEFS believes that, to avoid Level A
harassment, cetaceans should not be
exposed to pulsed underwater noise at
received levels exceeding 180 dB re 1
microPa (rms). The corresponding limit
for pinnipeds has been set at 190 dB.
The predicted 180- and 190-dB
distances for the airgun arrays operated
by Scripps during this activity are
summarized in Table 1 in this
document. These sound levels are not
considered to be the levels at or above

which TTS might occur. Rather, they are
the received levels above which, in the
view of a panel of bioacoustics
specialists convened by NMFS (at a time
before TTS measurements for marine
mammals started to become available),
one could not be certain that there
would be no injurious effects, auditory
or otherwise, to marine mammals. As
noted here, TTS data that are now
available imply that, at least for
dolphins, TTS is unlikely to occur
unless the dolphins are exposed to
airgun pulses substantially stronger than
180 dB re 1 microPa (rms).

It has also been shown that most
whales tend to avoid ships and
associated seismic operations. Thus,
whales will likely not be exposed to
such high levels of airgun sounds.
Because of the relatively slow ship
speed, any whales close to the trackline
could move away before the sounds
become sufficiently strong for there to
be any potential for hearing impairment.
Therefore, there is little potential for
whales being close enough to an array
to experience TTS. In addition, ramping
up the airgun array should allow
cetaceans to move away from the
seismic source and avoid being exposed
to the full acoustic output of the GI
airguns.

Permanent Threshold Shift (PTS)

When PTS occurs there is physical
damage to the sound receptors in the
ear. In some cases there can be total or
partial deafness, while in other cases the
animal has an impaired ability to hear
sounds in specific frequency ranges.
Although there is no specific evidence
that exposure to pulses of airgun sounds
can cause PTS in any marine mammals,
even with the largest airgun arrays,
physical damage to a mammal’s hearing
apparatus can potentially occur if it is
exposed to sound impulses that have
very high peak pressures, especially if
they have very short rise times (time
required for sound pulse to reach peak
pressure from the baseline pressure).
Such damage can result in a permanent
decrease in functional sensitivity of the
hearing system at some or all
frequencies.

Single or occasional occurrences of
mild TTS are not indicative of
permanent auditory damage in
terrestrial mammals. However, very
prolonged exposure to sound strong
enough to elicit TTS, or shorter-term
exposure to sound levels well above the
TTS threshold, can cause PTS, at least
in terrestrial mammals (Kryter, 1985).
Relationships between TTS and PTS
thresholds have not been studied in
marine mammals but are assumed to be
similar to those in humans and other

terrestrial mammals. The low-to-
moderate levels of TTS that have been
induced in captive odontocetes and
pinnipeds during recent controlled
studies of TTS have been confirmed to
be temporary, with no measurable
residual PTS (Kastak et al., 1999;
Schlundt et al., 2000; Finneran et al.,
2002; Nachtigall et al., 2003). In
terrestrial mammals, the received sound
level from a single non-impulsive sound
exposure must be far above the TTS
threshold for any risk of permanent
hearing damage (Kryter, 1994;
Richardson et al., 1995). For impulse
sounds with very rapid rise times (e.g.,
those associated with explosions or
gunfire), a received level not greatly in
excess of the TTS threshold may start to
elicit PTS. Rise times for airgun pulses
are rapid, but less rapid than for
explosions.

Some factors that contribute to onset
of PTS are as follows: (1) Exposure to
single very intense noises, (2) repetitive
exposure to intense sounds that
individually cause TTS but not PTS,
and (3) recurrent ear infections or (in
captive animals) exposure to certain
drugs.

Cavanagh (2000) reviewed the
thresholds used to define TTS and PTS.
Based on his review and SACLANT
(1998), it is reasonable to assume that
PTS might occur at a received sound
level 20 dB or more above that which
induces mild TTS. However, for PTS to
occur at a received level only 20 dB
above the TTS threshold, it is probable
that the animal would have to be
exposed to the strong sound for an
extended period.

Sound impulse duration, peak
amplitude, rise time, and number of
pulses are the main factors thought to
determine the onset and extent of PTS.
Ketten (1994) noted that the criteria for
differentiating the sound pressure levels
that result in PTS (or TTS) are location
and species-specific. PTS effects may
also be influenced strongly by the health
of the receiver’s ear.

Given that marine mammals are
unlikely to be exposed to received levels
of seismic pulses that could cause TTS,
it is highly unlikely that they would
sustain permanent hearing impairment.
If we assume that the TTS threshold for
odontocetes for exposure to a series of
seismic pulses may be on the order of
220 dB re 1 microPa (pk-pk)
(approximately 204 dB re 1 microPa
rms), then the PTS threshold might be
about 240 dB re 1 microPa (pk-pk). In
the units used by geophysicists, this is
10 bar-m. Such levels are found only in
the immediate vicinity of the largest
airguns (Richardson et al., 1995;
Caldwell and Dragoset, 2000). However,
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sea Gentryit is very unlikely that an
odontocete would remain within a few
meters of a large airgun for sufficiently
long to incur PTS. The TTS (and thus
PTS) thresholds of baleen whales and
pinnipeds may be lower, and thus may
extend to a somewhat greater distance
from the source. However, baleen
whales generally avoid the immediate
area around operating seismic vessels,
so it is unlikely that a baleen whale
could incur PTS from exposure to
airgun pulses. Some pinnipeds do not
show strong avoidance of operating
airguns. In summary, it is highly
unlikely that marine mammals could
receive sounds strong enough (and over
a sufficient period of time) to cause
permanent hearing impairment during
this project. In this project marine
mammals are unlikely to be exposed to
received levels of seismic pulses strong
enough to cause TTS, and because of the
higher level of sound necessary to cause
PTS, it is even less likely that PTS could
occur. This is due to the fact that even
levels immediately adjacent to the 2 GI-
airguns may not be sufficient to induce
PTS because the mammal would not be
exposed to more than one strong pulse
unless it swam alongside an airgun for
a period of time.

Strandings and Mortality

Marine mammals close to underwater
detonations of high explosives can be
killed or severely injured, and the
auditory organs are especially
susceptible to injury (Ketten et al., 1993;
Ketten, 1995). Airgun pulses are less
energetic and have slower rise times.
While there is no documented evidence
that airgun arrays can cause serious
injury, death, or stranding, the
association of mass strandings of beaked
whales with naval exercises and an L-
DEO seismic survey in 2002 have raised
the possibility that beaked whales may
be especially susceptible to injury and/
or stranding when exposed to strong
pulsed sounds. Information on recent
beaked whale strandings may be found
in Appendix A of the Scripps
application and in several previous
Federal Register documents (see 69 FR
31792 (June 7, 2004) or 69 FR 34996
(June 23, 2004)). Reviewers are
encouraged to read these documents for
additional information.

It is important to note that seismic
pulses and mid-frequency sonar pulses
are quite different. Sounds produced by
the types of airgun arrays used to profile
sub-sea geological structures are
broadband with most of the energy
below 1 kHz. Typical military mid-
frequency sonars operate at frequencies
of 2 to 10 kHz, generally with a
relatively narrow bandwidth at any one

time (though the center frequency may
change over time). Because seismic and
sonar sounds have considerably
different characteristics and duty cycles,
it is not appropriate to assume that there
is a direct connection between the
effects of military sonar and seismic
surveys on marine mammals. However,
evidence that sonar pulses can, in
special circumstances, lead to physical
damage and, indirectly, mortality
suggests that caution is warranted when
dealing with exposure of marine
mammals to any high-intensity pulsed
sound.

In addition to the sonar-related
strandings, there was a September 2002
stranding of two Cuvier’s beaked whales
in the Gulf of California (Mexico) when
a seismic survey by the R/V Maurice
Ewing was underway in the general area
(Malakoff, 2002). The airgun array in
use during that project was the Ewing’s
20-gun 8490-in 3 array. This might be a
first indication that seismic surveys can
have effects, at least on beaked whales,
similar to the suspected effects of naval
sonars. However, the evidence linking
the Gulf of California strandings to the
seismic surveys is inconclusive, and to
date, is not based on any physical
evidence (Hogarth, 2002; Yoder, 2002).
The ship was also operating its multi-
beam bathymetric sonar at the same
time but this sonar had much less
potential than these naval sonars to
affect beaked whales. Although the link
between the Gulf of California
strandings and the seismic (plus multi-
beam sonar) survey is inconclusive, this
event plus the various incidents
involving beaked whale strandings
associated with naval exercises suggests
a need for caution in conducting seismic
surveys in areas occupied by beaked
whales. However, the present project
will involve a much smaller sound
source than used in typical seismic
surveys. That, along with the
monitoring and mitigation measures
planned for this cruise are expected to
eliminate any possibility for strandings
and mortality.

Non-Auditory Physiological Effects

Possible types of non-auditory
physiological effects or injuries that
might theoretically occur in marine
mammals exposed to strong underwater
sound might include stress, neurological
effects, bubble formation, resonance
effects, and other types of organ or
tissue damage. There is no evidence that
any of these effects occur in marine
mammals exposed to sound from airgun
arrays (even large ones). However, there
have been no direct studies of the
potential for airgun pulses to elicit any
of these effects. If any such effects do

occur, they would probably be limited
to unusual situations when animals
might be exposed at close range for
unusually long periods.

It is doubtful that any single marine
mammal would be exposed to strong
seismic sounds for sufficiently long that
significant physiological stress would
develop. That is especially so in the
case of the present project where the
airguns are small, the ship’s speed is
relatively fast (6 knots or approximately
11 km/h), and, except while on a
seismic station, the survey lines are
widely spaced with little or no overlap.

Gas-filled structures in marine
animals have an inherent fundamental
resonance frequency. If stimulated at
that frequency, the ensuing resonance
could cause damage to the animal.
There may also be a possibility that high
sound levels could cause bubble
formation in the blood of diving
mammals that in turn could cause an air
embolism, tissue separation, and high,
localized pressure in nervous tissue
(Gisner (ed), 1999; Houser et al., 2001).

In April 2002, a workshop (Gentry
[ed.] 2002) was held to discuss whether
the stranding of beaked whales in the
Bahamas in 2000 (Balcomb and
Claridge, 2001; NOAA and USN, 2001)
might have been related to air cavity
resonance or bubble formation in tissues
caused by exposure to noise from naval
sonar. A panel of experts concluded that
resonance in air-filled structures was
not likely to have caused this stranding.
Among other reasons, the air spaces in
marine mammals are too large to be
susceptible to resonant frequencies
emitted by mid-or low-frequency sonar;
lung tissue damage has not been
observed in any mass, multi-species
stranding of beaked whales; and the
duration of sonar pings is likely too
short to induce vibrations that could
damage tissues (Gentry [ed.], 2002).
Opinions were less conclusive about the
possible role of gas (nitrogen) bubble
formation/growth in the Bahamas
stranding of beaked whales.

Until recently, it was assumed that
diving marine mammals are not subject
to decompression injury (the bends) or
air embolism. However, a short paper
concerning beaked whales stranded in
the Canary Islands in 2002 suggests that
cetaceans might be subject to
decompression injury in some situations
(Jepson et al., 2003). If so, that might
occur if they ascend unusually quickly
when exposed to aversive sounds.
However, the interpretation that
strandings are related to decompression
injury is unproven (Piantadosi and
Thalmann, 2004; Fernandez et al.,
2004). Even if that effect can occur
during exposure to mid-frequency
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sonar, there is no evidence that this type
of effect occurs in response to low-
frequency airgun sounds. It is especially
unlikely in the case of this project
involving only two small, low-intensity
Gl-airguns.

In summary, little is known about the
potential for seismic survey sounds to
cause either auditory impairment or
other non-auditory physical effects in
marine mammals. Available data
suggest that such effects, if they occur
at all, would be limited to short
distances from the sound source.
However, the available data do not
allow for meaningful quantitative
predictions of the numbers (if any) of
marine mammals that might be affected
in these ways. Marine mammals that
show behavioral avoidance of seismic
vessels, including most baleen whales,
some odontocetes, and some pinnipeds,
are unlikely to incur auditory
impairment or other physical effects.
Also, the planned mitigation and
monitoring measures are expected to
minimize any possibility of serious
injury, mortality or strandings.

Possible Effects of Mid-frequency Sonar
Signals

A multi-beam bathymetric sonar
(Simrad EM120, 11.25-12.6 kHz) and a
sub-bottom profiler will be operated
from the source vessel essentially
continuously during much of the
planned survey. Details about these
sonars were provided previously in this
document.

Navy sonars that have been linked to
avoidance reactions and stranding of
cetaceans generally: (1) Are more
powerful than the Simrad EM120 sonar;
(2) have a longer pulse duration; and (3)
are directed close to horizontally (vs.
downward for the Simrad EM120). The
area of possible influence of the Simrad
EM120 is much smaller—a narrow band
oriented in the cross-track direction
below the source vessel. Marine
mammals that encounter the Simrad
EM120 at close range are unlikely to be
subjected to repeated pulses because of
the narrow fore-aft width of the beam,
and will receive only limited amounts
of pulse energy because of the short
pulses and vessel speed. Therefore, as
harassment or injury from pulsed sound
is a function of total energy received,
the actual harassment or injury
threshold for the bathymetric sonar
signals would be at a much higher dB
level than that for longer duration
pulses such as seismic signals. As a
result, NMFS believes that marine
mammals are unlikely to be harassed or
injured from the multibeam sonar.

Masking by Mid-Frequency Sonar
Signals

Marine mammal communications will
not be masked appreciably by the
multibeam sonar signals or the sub-
bottom profiler given the low duty cycle
and directionality of the sonars and the
brief period when an individual
mammal is likely to be within its beam.
Furthermore, in the case of baleen
whales, the sonar signals from the
Simrad EM120 do not overlap with the
predominant frequencies of their calls,
which would avoid significant masking.

For the sub-bottom profiler, marine
mammal communications will not be
masked appreciably because of their
relatively low power output, low duty
cycle, directionality (for the profiler),
and the brief period when an individual
mammal may be within the sonar’s
beam. In the case of most odonotocetes,
the sonar signals from the profiler do
not overlap with the predominant
frequencies in their calls. In the case of
mysticetes, the pulses from the pinger
do not overlap with their predominant
frequencies.

Behavioral Responses Resulting From
Mid-Frequency Sonar Signals

Behavioral reactions of free-ranging
marine mammals to military and other
sonars appear to vary by species and
circumstance. Observed reactions have
included silencing and dispersal by
sperm whales (Watkins et al., 1985),
increased vocalizations and no dispersal
by pilot whales (Rendell and Gordon,
1999), and the previously-mentioned
strandings by beaked whales. Also,
Navy personnel have described
observations of dolphins bow-riding
adjacent to bow-mounted mid-frequency
sonars during sonar transmissions.
However, all of these observations are of
limited relevance to the present
situation. Pulse durations from these
military tactical sonars were much
longer than those of the Scripps
multibeam sonar, and a given mammal
would have received many pulses from
the naval sonars. During Scripps’
operations, the individual pulses will be
very short, and a given mammal would
not receive many of the downward-
directed pulses as the vessel passes by.

Captive bottlenose dolphins and a
white whale exhibited changes in
behavior when exposed to 1-sec pulsed
sounds at frequencies similar to those
that will be emitted by the multi-beam
sonar used by Scripps and to shorter
broadband pulsed signals. Behavioral
changes typically involved what
appeared to be deliberate attempts to
avoid the sound exposure (Schlundt et
al., 2000; Finneran et al., 2002). The

relevance of these data to free-ranging
odontocetes is uncertain and in any case
the test sounds were quite different in
either duration or bandwidth as
compared to those from a bathymetric
sonar.

Scripps and NMFS are not aware of
any data on the reactions of pinnipeds
to sonar sounds at frequencies similar to
those of the 12.0 kHz frequency of the
Revelle’s multibeam sonar. Based on
observed pinniped responses to other
types of pulsed sounds, and the likely
short duration of exposure to the
bathymetric sonar sounds, pinniped
reactions are expected to be limited to
startle or otherwise brief responses of no
lasting consequences to the individual
animals. The pulsed signals from the
sub-bottom profiler are much weaker
than those from the multibeam sonar
and somewhat weaker than those from
the 2 Gl-airgun array. Therefore,
significant behavioral responses are not
expected.

Hearing Impairment and Other Physical
Effects

Given stranding events that have been
associated with the operation of naval
sonar, there is much concern that sonar
noise can cause serious impacts to
marine mammals (for discussion see
Effects of Seismic Surveys on Marine
Mammals). However, the multi-beam
sonars proposed for use by Scripps are
quite different than tactical sonars used
for navy operations. Pulse duration of
the bathymetric sonars is very short
relative to the naval sonars. Also, at any
given location, an individual marine
mammal would be in the beam of the
multi-beam sonar for much less time
given the generally downward
orientation of the beam and its narrow
fore-aft beam-width. (Navy sonars often
use near-horizontally directed sound.)
These factors would all reduce the
sound energy received from the multi-
beam sonar rather drastically relative to
that from the sonars used by the Navy.
Therefore, hearing impairment by multi-
beam bathymetric sonar is unlikely.

Source levels of the sub-bottom
profiler are much lower than those of
the airguns and the multi-beam sonar.
Sound levels from a sub-bottom profiler
similar to the one on the Revelle were
estimated to decrease to 180 dB re 1
microPa (rms) at 8 m (26 ft) horizontally
from the source (Burgess and Lawson,
2000), and at approximately 18 m (59 ft)
downward from the source.
Furthermore, received levels of pulsed
sounds that are necessary to cause
temporary or especially permanent
hearing impairment in marine mammals
appear to be higher than 180 dB (see
earlier discussion). Thus, it is unlikely
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that the sub-bottom profiler produces
pulse levels strong enough to cause
hearing impairment or other physical
injuries even in an animal that is
(briefly) in a position near the source.

The sub-bottom profiler is usually
operated simultaneously with other
higher-power acoustic sources. Many
marine mammals will move away in
response to the approaching higher-
power sources or the vessel itself before
the mammals would be close enough for
there to be any possibility of effects
from the less intense sounds from the
sub-bottom profiler. In the case of
mammals that do not avoid the
approaching vessel and its various
sound sources, mitigation measures that
would be applied to minimize effects of
the higher-power sources would further
reduce or eliminate any minor effects of
the sub-bottom profiler.

Estimates of Take by Harassment for
the SWPO Seismic Survey

Although information contained in
this document indicates that injury to
marine mammals from seismic sounds
potentially occurs at sound pressure
levels significantly higher than 180 and
190 dB, NMFS’ current criteria for

where onset of Level A harassment of
cetaceans and pinnipeds from impulse
sound might occur are, respectively, 180
and 190 re 1 microPa rms. The rms level
of a seismic pulse is typically about 10
dB less than its peak level and about 16
dB less than its pk-pk level (Greene,
1997; McCauley et al., 1998; 2000a). The
criterion for where onset of Level B
behavioral harassment occurs is 160 dB.

Given the mitigation (see Mitigation
later in this document), all anticipated
effects involve a temporary change in
behavior that may constitute Level B
harassment. The mitigation measures
will minimize or eliminate the
possibility of Level A harassment or
mortality. Scripps has calculated the
“best estimates” for the numbers of
animals that could be taken by level B
harassment during the proposed SWPO
seismic survey using data on marine
mammal density (numbers per unit
area) and estimates of the size of the
affected area, as shown in the predicted
RMS radii table (see Table 1).

These estimates are based on a
consideration of the number of marine
mammals that might be exposed to
sound levels greater than 160 dB by
operations with the 2 GI-gun array

planned to be used for this project. The
anticipated zones of influence of the
multi-beam sonar and sub-bottom
profiler are less than that for the
airguns, so it is assumed that during
simultaneous operations of these
instruments that any marine mammals
close enough to be affected by the multi-
beam and sub-bottom profiler sonars
would already be affected by the
airguns. Therefore, no additional
incidental takings are included for
animals that might be affected by the
multi-beam sonar. Given their
characteristics (described previously),
Level B harassment takings are
considered unlikely when the
multibeam and sub-bottom profiler are
operating but the airguns are silent.

Table 2 provides the best estimate of
the numbers of each species that would
be exposed to seismic sounds greater
than 160 dB and the number of marine
mammals requested to be taken by Level
B harassment. A detailed description on
the methodology used by Scripps to
arrive at the estimates of Level B
harassment takes that are provided in
Table 2 can be found in Scripps’s IHA
application for the SWPO survey.
BILLING CODE 3510-22-P
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Conclusions when feeding whales are involved. Few  overestimates of actual numbers that

Effects on Cetaceans

Strong avoidance reactions by several
species of mysticetes to seismic vessels
have been observed at ranges up to 6—

8 km (3.2—4.3 nm) and occasionally as

far as 20—30 km (10.8-16.2 nm) from the
source vessel. However, reactions at the
longer distances appear to be atypical of
most species and situations, particularly

mysticetes are expected to be
encountered during the proposed survey
in the SWPO (Table 2) and disturbance
effects would be confined to shorter
distances given the low-energy acoustic
source to be used during this project. In
addition, the estimated numbers
presented in Table 2 are considered

may be harassed.

Odontocete reactions to seismic
pulses, or at least the reactions of
dolphins, are expected to extend to
lesser distances than are those of
mysticetes. Odontocete low-frequency
hearing is less sensitive than that of
mysticetes, and dolphins are often seen
from seismic vessels. In fact, there are
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documented instances of dolphins
approaching active seismic vessels.
However, dolphins as well as some
other types of odontocetes sometimes
show avoidance responses and/or other
changes in behavior when near
operating seismic vessels.

Taking into account the small size
and the relatively low sound output of
the 2 GI-gun array to be used, and the
mitigation measures that are planned,
effects on cetaceans are generally
expected to be limited to avoidance of
a small area around the seismic
operation and short-term changes in
behavior. Furthermore, the estimated
numbers of animals potentially exposed
to sound levels sufficient to cause
appreciable disturbance are very low
percentages of the affected populations.

Based on the 160-dB criterion, the
best estimates of the numbers of
individual cetaceans that may be
exposed to sounds > 160 dB re 1
microPa (rms) represent from 0 to
approximately 0.04 percent of the
regional SWPO species populations
(Table 2). In the case of endangered
balaenopterids, it is most likely that no
more than 1 humpback, sei, or fin whale
will be exposed to seismic sounds > 160
dB re 1 microPa (rms), based on
estimated densities of those species in
the survey region. Therefore, Scripps
has requested an authorization to
expose up to 1 individual of each of
those species to seismic sounds of > 160
dB during the proposed survey. Best
estimates of blue whales are that no
individuals would be potentially
exposed to seismic pulses with received
levels > 160 dB re 1 microPa (rms)
(Table 2).

Higher numbers of delphinids may be
affected by the proposed seismic
surveys, but the population sizes of
species likely to occur in the survey area
are large, and the numbers potentially
affected are small relative to population
sizes (Table 2).

Mitigation measures such as
controlled speed, course alteration,
observers, ramp ups, and shut downs
when marine mammals are seen within
defined ranges should further reduce
short-term reactions, and minimize any
effects on hearing. In all cases, the
effects are expected to be short-term,
with no lasting biological consequence.
In light of the type of effects expected
and the small percentages of affected
stocks of cetaceans, the action is
expected to have no more than a
negligible impact on the affected species
or stocks of cetaceans.

Effects on Pinnipeds

Five pinniped species may be
encountered at the survey sites, but

their distribution and numbers have not
been documented in the proposed
survey area. In all likelihood, these
species will be in southern feeding areas
during the period for this survey.
However, to ensure that the Scripps
project remains in compliance with the
MMPA in the event that a few
pinnipeds are encountered, Scripps has
requested an authorization to expose up
to 3—5 individuals of each of the five
pinniped species to seismic sounds with
rms levels > 160 dB re 1 uPa. Therefore,
the survey would have, at most, a short-
term effect on their behavior and no
long-term impacts on individual
pinnipeds or their populations.
Responses of pinnipeds to acoustic
disturbance are variable, but usually
quite limited. Effects are expected to be
limited to short-term and localized
behavioral changes falling within the
MMPA definition of Level B
harassment. As is the case for cetaceans,
the short-term exposures to sounds from
the two GI-guns are not expected to
result in any long-term consequences for
the individuals or their populations and
the activity is expected to have no more
than a negligible impact on the affected
species or stocks of pinnipeds.

Potential Effects on Habitat

The proposed seismic survey will not
result in any permanent impact on
habitats used by marine mammals, or to
the food sources they utilize. The main
impact issue associated with the
proposed activity will be temporarily
elevated noise levels and the associated
direct effects on marine mammals.

One of the reasons for the adoption of
airguns as the standard energy source
for marine seismic surveys was that they
(unlike the explosives used in the
distant past) do not result in any
appreciable fish kill. Various
experimental studies showed that
airgun discharges cause little or no fish
kill, and that any injurious effects were
generally limited to the water within a
meter or so of an airgun. However, it has
recently been found that injurious
effects on captive fish, especially on fish
hearing, may occur at somewhat greater
distances than previously thought
(McCauley et al., 2000a,b; 2002; 2003).
Even so, any injurious effects on fish
would be limited to short distances from
the source. Also, many of the fish that
might otherwise be within the injury-
zone are likely to be displaced from this
region prior to the approach of the
airguns through avoidance reactions to
the approaching seismic vessel or to the
airgun sounds as received at distances
beyond the injury radius.

Fish often react to sounds, especially
strong and/or intermittent sounds of low

frequency. Sound pulses at received
levels of 160 dB re 1 uPa (peak) may
cause subtle changes in behavior. Pulses
at levels of 180 dB (peak) may cause
noticeable changes in behavior
(Chapman and Hawkins, 1969; Pearson
et al., 1992; Skalski et al., 1992). It also
appears that fish often habituate to
repeated strong sounds rather rapidly,
on time scales of minutes to an hour.
However, the habituation does not
endure, and resumption of the
disturbing activity may again elicit
disturbance responses from the same
fish.

Fish near the airguns are likely to dive
or exhibit some other kind of behavioral
response. This might have short-term
impacts on the ability of cetaceans to
feed near the survey area. However,
only a small fraction of the available
habitat would be ensonified at any given
time, and fish species would return to
their pre-disturbance behavior once the
seismic activity ceased. Thus, the
surveys would have little impact on the
abilities of marine mammals to feed in
the area where seismic work is planned.
Fish that do not avoid the approaching
airguns (probably a small number) may
be subject to auditory or other injuries.

Zooplankton that are very close to the
source may react to the airgun’s shock
wave. These animals have an
exoskeleton and no air sacs; therefore,
little or no mortality is expected. Many
crustaceans can make sounds and some
crustacea and other invertebrates have
some type of sound receptor. However,
the reactions of zooplankton to sound
are not known. Some mysticetes feed on
concentrations of zooplankton. A
reaction by zooplankton to a seismic
impulse would only be relevant to
whales if it caused a concentration of
zooplankton to scatter. Pressure changes
of sufficient magnitude to cause this
type of reaction would probably occur
only very close to the source, so few
zooplankton concentrations would be
affected. Impacts on zooplankton
behavior are predicted to be negligible,
and this would translate into negligible
impacts on feeding mysticetes.

Potential Effects on Subsistence Use of
Marine Mammals

There is no known legal subsistence
hunting for marine mammals in the
SWPO, so the proposed Scripps
activities will not have any impact on
the availability of these species or stocks
for subsistence users.

Mitigation
For the proposed seismic survey in
the SWPO, Scripps will deploy 2 GI-

airguns as an energy source, each with
a discharge volume of 45 in3. The
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energy from the airguns is directed
mostly downward. The directional
nature of the airguns to be used in this
project is an important mitigating factor.
This directionality will result in
reduced sound levels at any given
horizontal distance as compared with
the levels expected at that distance if
the source were omnidirectional with
the stated nominal source level. Also,
the small size of these airguns is an
inherent and important mitigation
measure that will reduce the potential
for effects relative to those that might
occur with large airgun arrays. This
measure is in conformance with NMFS
policy of encouraging seismic operators
to use the lowest intensity airguns
practical to accomplish research
objectives.

The following mitigation measures, as
well as marine mammal visual
monitoring (discussed later in this
document), will be implemented for the
subject seismic surveys: (1) Speed and
course alteration (provided that they do
not compromise operational safety
requirements); (2) shut-down
procedures; and (3) ramp-up
procedures.

Speed and Course Alteration

If a marine mammal is detected
outside its respective safety zone (180
dB for cetaceans, 190 dB for pinnipeds)
and, based on its position and the
relative motion, is likely to enter the
safety zone, the vessel’s speed and/or
direct course may, when practical and
safe, be changed to avoid the mammal
in a manner that also minimizes the
effect to the planned science objectives.
The marine mammal activities and
movements relative to the seismic vessel
will be closely monitored to ensure that
the marine mammal does not approach
within the safety zone. If the mammal
appears likely to enter the safety zone,
further mitigative actions will be taken
(i.e., either further course alterations or
shut down of the airguns).

Shut-down Procedures

Although power-down procedures are
often standard operating practice for
seismic surveys, power-down will not
be used for this activity because
powering down from two guns to one
gun would make only a small difference
in the 180- or 190-dB radius—probably
not enough to allow continued one-gun
operations if a mammal came within the
safety radius for two guns.

If a marine mammal is detected
outside the safety radius but is likely to
enter the safety radius, and if the
vessel’s speed and/or course cannot be
changed to avoid having the mammal
enter the safety radius, the GI-guns will

be shut down before the mammal is
within the safety radius. Likewise, if a
mammal is already within the safety
zone when first detected, the airguns
will be shut down immediately.

Following a shut-down, airgun
activity will not resume until the marine
mammal has cleared the safety zone.
The animal will be considered to have
cleared the safety zone if it: (1) Is
visually observed to have left the safety
zone, or (2) has not been seen within the
zone for 15 min in the case of small
odontocetes and pinnipeds, or (3) has
not been seen within the zone for 30
minutes in the case of mysticetes and
large odontocetes, including sperm,
pygmy sperm, dwarf sperm, beaked and
bottlenose whales.

During airgun operations following a
shut-down whose duration has
exceeded these specified limits, the
airgun array will be ramped-up
gradually. Ramp-up is described later in
this document.

Ramp-up Procedure

A ramp-up procedure will be
followed when the airguns begin
operating after a period without airgun
operations. The two GI guns will be
added in sequence 5 minutes apart.
During ramp-up procedures, the safety
radius for the two GI guns will be
maintained.

During the day, ramp-up cannot begin
from a shut-down unless the entire 180-
dB safety radius has been visible for at
least 30 minutes prior to the ramp up
(i.e., no ramp-up can begin in heavy fog
or high sea states).

During nighttime operations, if the
entire safety radius is visible using
vessel lights and night-vision devices
(NVDs) (as may be the case in deep and
intermediate waters), then start up of
the airguns from a shut down may
occur, after completion of the 30-minute
observation period.

Comments on past IHAs raised the
issue of prohibiting nighttime
operations as a practical mitigation
measure. However, this is not
practicable due to cost considerations
and ship time schedules. If the Revelle
was prohibited from operating during
nighttime, each trip could require an
additional several days to complete.

If a seismic survey vessel is limited to
daylight seismic operations, efficiency
would also be much reduced. Without
commenting specifically on how that
limitation would affect the present
project, for seismic operators in general,
a daylight-only requirement would be
expected to result in one or more of the
following outcomes: cancellation of
potentially valuable seismic surveys;
reduction in the total number of seismic

cruises annually due to longer cruise
durations; a need for additional vessels
to conduct the seismic operations; or
work conducted by non-U.S. operators
or non-U.S. vessels when in waters not
subject to U.S. law.

Marine Mammal Monitoring

Scripps must have at least three visual
observers on board the Revelle, and at
least two must be experienced marine
mammal observers that NMFS has
approved in advance of the start of the
SWPO cruise. These observers will be
on duty in shifts of no longer than 4
hours.

The visual observers will monitor
marine mammals and sea turtles near
the seismic source vessel during all
daytime airgun operations, during any
nighttime start-ups of the airguns, and at
night whenever daytime monitoring
resulted in one or more shut-down
situations due to marine mammal
presence. During daylight, vessel-based
observers will watch for marine
mammals and sea turtles near the
seismic vessel during periods with
shooting (including ramp-ups), and for
30 minutes prior to the planned start of
airgun operations after a shut-down.

Use of multiple observers will
increase the likelihood that marine
mammals near the source vessel are
detected. Revelle bridge personnel will
also assist in detecting marine mammals
and implementing mitigation
requirements whenever possible (they
will be given instruction on how to do
so0), especially during ongoing
operations at night when the designated
observers are on stand-by and not
required to be on watch at all times.

The observer(s) will watch for marine
mammals from the highest practical
vantage point on the vessel, which is
either the bridge or the flying bridge.
The observer(s) will systematically scan
the area around the vessel with Big Eye
binoculars, reticle binoculars (e.g., 7 x
50 Fujinon) and with the naked eye
during the daytime. Laser range-finding
binoculars (Leica L.F. 1200 laser
rangefinder or equivalent) will be
available to assist with distance
estimation. The observers will be used
to determine when a marine mammal or
sea turtle is in or near the safety radii
so that the required mitigation
measures, such as course alteration and
power-down or shut-down, can be
implemented. If the GI-airguns are shut
down, observers will maintain watch to
determine when the animal is outside
the safety radius.

Observers may not be on duty during
ongoing seismic operations at night;
bridge personnel will watch for marine
mammals during this time and wi