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ENVIRONMENTAL PROTECTION AGENCY

40 CFR Part 258

[F-2001-RDM P-0044; FRL -7637-9]

RIN 2050-AE92

Research, Development, and Demondtration Permits for Municipa Solid Waste Landfills

AGENCY:  Environmentd Protection Agency.

ACTION: Fnd Rule

SUMMARY:: The Environmental Protection Agency (EPA) isrevising the Criteriafor Municipd Solid
Waste Landfills (MSWLF) to dlow states to issue research, development, and demonstration (RD&D)
permits for new and exising MSWLF units and laterd expansons. Today’s rule will alow Directors of
approved state programs to provide a variance from certain MSWLF criteria, provided that MSWLF
owners/operators demongtrate that compliance with the RD& D permit will not increase risk to human
hedth and the environment over compliance with a sandard MSWLF permit. EPA isfindizing this
dternative permit authority to promote innovative technol ogies associated with landfilling of municipa
solidwaste. RD&D permits may provide a variance from existing requirements for run-on control
systems, liquids restrictions, and the find cover requirements. No variance from any other requirements
of MSWLF criteria, unless dready provided for in the existing regulations, are alowed under today’s
rule.

DATES: Thisruleiseffective on [Insert 30 days from the date of publication in the Feder al

Reqister].



FOR FURTHER INFORMATION CONTACT: For generd information, contact the RCRA
Hotline at 800-424-9346 or TDD 800-553-7672 (hearing impaired). In the Washington, D.C.,
metropolitan area, call 703-412-9810 or TDD 703-412-3323 (hearing impaired).

For information on specific aspects of this rule, contact Mr. Paul Cassidy, Municipd and
Indugtrid Solid Waste Divison of the Office of Solid Waste (mail code 5306W), U.S. Environmenta
Protection Agency Headquarters (EPA, HQ), 1200 Pennsylvania Avenue, N.W., Washington, D.C.
20460; telephone: 703 308-7281; e-mail: CASSIDY .PAUL @EPA.GOV.

SUPPLEMENTARY INFORMATION:

|. General Information
A. How Can | Get Copies Of This Final Rule and Related Information ?

1 Docket. All the information including this rule and the response to comment document is
available from the EPA docket. EPA has established an officia public docket for this action under
Docket ID No. RCRA-2001-0044 (numbered as F-2002-RDM P-FFFFF in the proposed rule). The
officid public docket congts of the documents specificaly referenced in this action, any public
comments received, and other information related to this action. Although a part of the officid docket,
the public docket does not include Confidentid Business Information (CBI) or other information whose
disclosure isrestricted by statute. The officid public docket is available for public viewing at the EPA
Docket Center, (EPA/DC) EPA West, Room B102, 1301 Constitution Ave., NW, Washington, DC.
The EPA Docket Center Public Reading Room is open from 8:30 am. to 4:30 p.m., Monday through
Friday, excluding lega holidays. The telephone number for the Public Reading Room is (202) 566-

1744, and the telephone number for the RCRA Docket is (202) 566-0270. The public may copy a
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maximum of 100 pages from any regulatory docket at no charge. Additiona copies are $0.15 per
page.
2. Electronic Access. You may accessthis Federd Register document eectronicaly through the

EPA Internet under the “Federd Register” listings at http: //www.epa.gov/fedrgstr/. An eectronic

verson of the public docket is available through EPA’ s dectronic public docket and comment system,

EPA Dockets. You may use EPA Dockets at http://www.epa.gov/edocket/ to view public comments,

access theindex ligting of the contents of the officia public docket, and to access those documentsin
the public docket that are available dectronicaly. Although not dl docket materids may be available
eectronicaly, you may il access any of the publicly available docket materias through the docket
fecility identified in Unit ILA. Once in the system, sdect “search,” then key in the gppropriate docket
identification number.

B. Affected Entities.

Entities potentidly affected by this action are public or private owners or operators of landfills.

Affected categories and entities include the following:

Category Examples of affected entities

Federd Government Agencies procuring waste services

State Governments Regulatory agencies and agencies operating landfills
Industry Owners or operators of municipa solid waste landfills
Municipdities, including Triba Owners or operators of municipa solid waste landfills
Governments

Thistable isaguide for readers that describes which entities are likely to be affected by this action. It

lists the types of entities EPA is now aware could potentially be impacted by today’ s action. Itis
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possible that other types of entities not listed in the table could aso be affected. To determine whether
you would be impacted by this action, you should carefully examine the gpplicability criteria 1 you
have questions about whether this action appliesto a particular fecility, please consult Mr. Paul
Cassdy, U. S. Environmenta Protection Agency, Office of Solid Waste (5306W), 1200 Pennsylvania
Ave., SW, Washington, D.C. 20460, 703 308-7281, [CASSIDY .PAUL @EPA.GOV].
Outline
l. Generd Information
. Legd Authority for thisRule
[I. Background

A.  What EPA Proposed

B. What Comments Were Recelved on the Proposed Rule
V. Provisons of the Find Rule

A. Summary of the Find Rule

B. Operating Criteriafor Which Varianceis Allowed

C. Dedgn Criteria

D. Variance from Find Cover Criteria
V. Maor Issues Raised in Comments and Responses

A. Legd Bagsfor the Rule

B. Variance from Desgn Criteria

C. Methods for Fostering Innovation

D. Duration of RD&D Permits
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VI.

VII

E Bioreactor Landfills

F. Variance sfor Groundwater Monitoring

G. Termination of a Project for Cause

H. Burden of Proof for Variance Determination for RD&D Permits

l. Implementation of Today’s Rule.

J. The Addition of Water to Arid Landfills.

K. Potentid Increased Emissons of Landfill Gas.

L. Rule Authorizing Future Projects Based on the Success of a Technology.

State and Triba Implementation of Today's Rule

How does this rule comply with applicable statues and executive orders?

A. Executive Order 12866: Regulatory Planning and Review

B. Paperwork Reduction Act

C. Regulatory Hexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federdism

F. Executive Order 13175: Consultation and Coordination with Indian Tribal
Governments

G. Executive Order 13045: Protection of Children from Environmental Hedlth Risks and
Safety Risks

H. Executive Order 13211: Actions that Significantly Affect Energy Supply, Didtribution,

or Use
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l. Nationd Technology Transfer and Advancement Act of 1995

J. Congressond Review Act
. Legal Authority for thisRule

The authority for today’ sruleis sections 1008, 2002(a), 4004, 4005(c), 4010 and 8001(a) of
the Resource Conservation and Recovery Act of 1976 (RCRA), as amended, 42 U.S.C. 6907,
6912(a), 6944, 6945(c), 6949, 6981(a)
1. Background

A. What EPA Proposed

On June 10, 2002, EPA proposed arule that would allow the Director of an approved State
program to issue research, development, and demonstration (RD& D) permits to owners and operators
of municipa solid waste landfill (MSWLF) units. RD&D permits would not be available in States
without an gpproved MSWLF permit program, 67 FR 39662. EPA proposed this provision in an
effort to simulate the development of new technologies and aternative operationa processes for the
disposa of municipa solid wastein MSWLF units. The proposed rule would alow the State director
to permit variances to specific provisons of the MSWLF criteria, including the (1) operating criteria,
except procedures for excluding hazardous waste and explosive gas control in subpart C; (2) the design
criteriain subpart D; and (3) thefind cover requirements in the closure and post-closure care criteriain
subpart F. In order to issue an RD&D permit, the owner/operator of the MSWLF would have to
demondtrate to the State Director’ s satisfaction that alandfill operating under an RD& D permit would
pose no more risk to human health and the environment than it would operating under a permit in

accordance with al existing MSWLF criteria
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The proposed rule would not alow State directors to deviate from certain criteria, based on a
determination that compliance with the established criteriais necessary to protect human hedth and the
environment. As proposed, the following criteriawould not be subject to variancein an RD&D permit:
(2) location regtrictions in subpart B; (2) ground-water monitoring and corrective action in subpart E;
(3) financid assurance in subpart G; (4) explosive gas control in 40 CFR 258.23 of subpart C; and (5)
hazardous waste control in 40 CFR 258.20 of subpart C.

Under the proposed rule, the duration of theinitid RD& D permits would be limited to three
years. However, the permit could be renewed for another three years up to a maximum of three times.
Therefore, the proposed rule would dlow for a maximum permit period of 12 years.

EPA conddered, but did not propose, placing asize or quantity limitation on the RD&D
projects to be permitted and requested public comment on whether the final rule should be limited to
MSWLF units that do not exceed a certain Size and/or quantity of waste placed in the landfill. EPA did
not propose any such limitations based on the view that due to the potentia variations in types of
projects, any landfill Sze or waste quantity limitations should be determined by the State Director on a
gte-specific basis.

To ensure that projects operating under an RD&D permit meet the expectations of the
research, development or demonstration project, EPA aso proposed to require that the permittee test,
monitor, and submit information to the State Director as specified in the RD&D permit in order for the
State Director to determine the progress of the project, insure proper operation of the landfill, and
assure protection of human hedlth and the environment. EPA did not propose specific testing or

recordkeeping requirements, nor did it specify monitoring frequency. The Agency believed that each
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project should be evaduated individudly to determine the appropriate frequency of monitoring, type of
testing, and what records should be kept. Therefore, under the proposed rule, the State Director
would make this assessment and include specific monitoring, testing, and recordkeeping requirementsin
each permit.

As a separate requirement, the proposed rule would require the landfill owner/operator to
submit an annual report to the State Director summarizing progress on how well the project is ataining
itsgods. Examples of gods include environmentd protection, cost benefits, community benefits,
compost recovery, improved ground water protection, more rapid and/or complete decomposition of
wadte, improved landfill gas recovery, and the geotechnicd dability of the landfill. These goas should
be clearly stated in the permit in objective, measurable terms where possible.

B. What Comments Were Received on the Proposed Rule

EPA received 12 comments on the proposed rule during the comment period. However, after
the close of the comment period, EPA received, and continues to receive, dectronic form letters
expressing opposition to the proposed rule, which now number over 200 letters. Of thel2 comments
submitted during the comment period, eight came from gates (environmenta agencies or waste
management departments) and an organization representing state waste management agencies, two
were from waste management professonds; one was from a waste management trade organization;
and one came from a codition of environmenta organizations. The e-form letters, which are identicd,

are from private individuas, and though submitted after the close of the comment period, have been
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considered by EPA in this rulemaking.*

The state agencies and state agency organization, as well asthe industry commenters generdly
expressed support for the proposed rule, athough some particular issues were raised with respect to
the scope of the rule. The environmenta group codition and individua commenters opposed the
proposed rule. For EPA’s complete responses to the comments, please see the Response to
Comments document in the docket. The mgjor issues and a summary of EPA’ s responses is st forth
below in Section V.

IV.  Provisonsof theFinal Rule

A. Summary of the And Rule

Today’ s rule grants authority to directors of gpproved state programs to issue RD&D permits
to provide variances from certain criteriain 40 CFR part 258 for new and existing MSWLF units and
laterd expansons. However, as aresult of comments on the proposd, and in an effort to clarify the
Agency’sintent, the find rule is narrower in scope than the proposed rule. One comment in particular

questioned the broad scope of the proposed rule and the basis for EPA’ s authority to alow the degree

In expressing opposition to the proposed rule, these commenters argued that the proposa
“would effectively deregulate most nationd standards for municipa landfills under the fase guise of
encouraging innovation.” Rather, the commenters noted that the existing rules are
“perfectly adequate to handle gpplications for variances for testing bonafide innovations.” As
discussed throughout the preamble, the Agency has narrowed the find rule to dlow variances only for
run-on control systems, liquids restrictions, and the final cover requirements. That is, no variance from
any other requirements of the MSWLF criteria are dlowed, unless dready provided for in the existing
regulations. However, we disagree with the commenters that the existing regulations are adequate to
handle gpplications for variances for testing of innovative solutions regarding run-on control systems, the
addition of liquidsin landfills, and the find cover requirements. We specificaly discuss our basis for
these later in the preamble.
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of deviation from the criteriain part 258 that the commenter understood the proposd to dlow. This
comment was based on an interpretation of the proposd that EPA did not intend, indicating that the
language of the proposal was potentidly ambiguous. Therefore, in an effort to remove any potentid
ambiguity, the find rule focuses only on the particular areas of new variance authority. Thefind rule
therefore differs from the proposd in gpproach, but not substantidly in effect.

Specificdly, the proposd identified a number of provisonsin the part 258 criteria for which the
Director of an gpproved State could dlow for avariance in an RD&D permit. Asexplained in more
detail below, many of these exigting criteria dready have their own variance provisons, whereby the
Director of an gpproved State program is dready authorized to include dternative means of meeting the
criteriain an operating permit for aMSWLF unit. Thus, the inclusion of these provisonsin the
proposed RD& D rule created confusion and potential ambiguity, because it was not clear whether EPA
intended Smply to repeat the dready-available flexibility or whether some additiond variance authority
was contempl ated.

Moreover, based on the commenters' broad interpretation of the proposed RD& D rule, the
commenter dso more generdly questioned EPA’ s authority to provide the degree of variance from the
criteria as the proposed rule appeared to have alowed. EPA does not agree that, as a statutory
matter, it could not have findized the rule as proposed. However, in light of this comment and specific
issues raised in connection with this point, (see section V.A. of the preamble for a detailed discussion),
EPA dso reconsdered whether it is prudent to alow each of the criteriaincluded for variance authority
in the proposal to be available for RD& D permit authority. Asaresult, EPA decided that severa other

criteria, which do not contain their own specific variance authority, should aso not be included in the

10
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find rule, such asthear criteria and surface water requirements.

Therefore, today’ s rule provides gpproved States with the authority to issue RD&D permitsto
provide variances from the operating criteriain subpart C only with respect to run-on control sysemsin
§258.26(8)(1) and the liquids restrictionsin §258.28(a). In addition, the fina rule allows an additiona
variance for the find cover set forth in the closure/post closure criteriain subpart F. Unlike the
proposd, EPA is not indluding authority for further variance from the design criteriain subpart D.

Although the find rule dlows variances for only three of the criteriain part 258, thereisin fact
little difference in the degree of flexibility that gpproved sates can exercise in issuing permits for
MSWLF units. In particular, severd of the criteriathat were proposed for RD&D permits may dready
be met through aternative means under the existing criteria Therefore, EPA determined that RD& D
permit authority is not needed to alow variances from those criteria. Indeed, unlike RD&D authority,
there is no federd limitation on permit duration or renewds, asis contained into today’srule. Also, the
exiging authority in part 258 for dternatives to meeting the criteriaremain available for RD&D projects.
The purpose of today’ s ruleis to expand the variance authority for innovative or new technologies or
methods beyond the authority that dready exigsin the MSWLF criteria. This modification of the
proposa aso responds to a comment asserting that the RD& D permit proposal would unlawfully
ddegate standard-setting authority to gpproved states. By narrowing the RD& D permit to specific
criteriawhich do not aready include variance authority, EPA further clarifiesthat it did not intend that
the variance, or “waiver,” authority as proposed would alow that the requirements themselves could
have been waived atogether. The particular criteriathat can be subject to RD&D permit variance are
discussed in more specificity below.

11
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Thefind ruleis different in another respect from the proposa regarding the scope of coverage.
In generd, the find rule provides that RD&D permits may be gpproved for new and exising MSWLF
units and laterd expansons. However, in reponse to a comment, the find rule sates that smdl landfills
which operate under § 258.1(f)(1) cannot receive a variance from the liquids restrictions, including the
recirculation of leachate, and the addition of any run-on water on to the active portion of the landfill.
The reason that the Agency is not gpplying the fina rule to these landfillsis that § 258.1(f)(1) isitsdf a
variance from both the design requirements (Subpart D) and groundwater monitoring and corrective
action requirements (Subpart E) for smdl landfills. EPA has concluded that a variance to add liquids to
such smdl landfills which do not have liners meeting the design requirementsin 8§ 258.40 and/or are
exempt from groundwater monitoring requirements would “present a reasonable probability of adverse
affects on human hedth or the environment” and therefore would not meet the statutory standard for
“sanitary landfills’ under section 4004() of RCRA. In addition, because § 258.60(b)(3) dready
dlows for owners'operators of smal MSWLF units to recelve avariance from fina cover requirements
with respect to the infiltration layer, today’s RD& D authority for an dternative to the infiltration
requirementsin the final cover criteria do not gpply to smal MSWLF units.

Also in response to a comment, EPA has changed the language of § 258.4(a) to clarify that
RD&D permits may be issued for “existing MSWLF units, new MSWLF units, and lateral expansons,”
asthose terms are defined in section 8 258.2. Although this was the intent of the proposed rule, the
terminology used in the proposa was not identical to the defined terms in part 258.

In response to comments regarding permit termination prior to expiration, EPA has decided to

modify the language as proposed to allow the State Director to order aternative corrective action

12
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procedures to protect human and health and the environment as an option to termination of operations.
In addition, the state permitting authority may include the criteria and process for project termination in
the permit. Severd commenters requested this change to alow the State Director more flexibility for
correcting Situations where there may be risks due to improper operations or unforseen problems at a
dte operating under today’srule. This modification isin keeping with Congress' intent that “disposal of
solid wastes should continue to be primarily the function of State, regiond, and locd agencies. . .”
RCRA section 1002(1)(4).

The rule findizes unchanged from the proposa those requirements regarding type of waste
received and other requirements necessary to protect human hedth and the environment, as well asthe
annua report requirement. Today' s rule aso findizes the proposed rule with respect to the permit
duration and renewad provisons. Thefind rule providesthat RD&D permits may be gpproved for a
period up to three years and may be renewed, with a maximum of three renewals allowed, for atotal
potentia duration of 12 years. Also, today’s action finalizes the proposal with respect to exclusion of
criteriafor groundwater monitoring in subpart E (88 258.50 through 258.59), closure and post closure
requirements in subpart F (88 258.60 and 258.61) except aternative cover provisonsin § 258.60, and
financial assurance requirements subpart G (88 258.70 through 258.75). Asin the proposd, thereis
no authority for a variance from these provisonsin today’srule.

B. Operating Criteriafor Which Vaiance is Allowed

Today' sfind rule differs from the proposed rule with respect to those operating criteriain
subpart C for which avariance through an RD&D permit isalowed. After further review and in

response to comments, EPA is narrowing the specific sections of part 258, subpart C for which a

13



vaiancein an RD&D permit may be gpproved. Specificaly, the following operating conditionsin
subpart C are not included in today’ sfind rule: daily cover materid requirements described in §258.21,
disease vector control as described in §258.22, air criteria described in 8258.24, access requirements
as described in 8258.25, surface water requirements described in 8258.27, and recordkeeping
requirements described in 8258.29. Thisisin addition to the exclusonsin the proposed rule with
respect to the procedures for excluding the receipt of hazardous waste and explosive gas controls
described in 88258.20 and 258.23 respectively, which are dso excluded from today’ srule.

One comment in particular indicated that the proposed rule could be broadly interpreted to
remove “critical components’ of the criteria altogether from apermit. EPA does not agree that the
proposed rule would have diminated the criteria, however in order to address this concern, the final
rule is omitting those criteriafor which the existing rules dready provide an dternate meansivariance
authority for approved state programs.  This clarification aso addresses another commenter’ s request
that the find rule explicitly include the existing flexibility in part 258 into RD&D permits. EPA seesno
reason to include those provisons in the RD& D permits, snce approved states are aready dlowed to
provide variances from these criteriain standard MSWLF permits. Therefore, EPA isnot including
variance authority for criteriawhere part 258 dready includes authority for an gpproved State to dlow
an dternative means to meeting the criteria. However, EPA darifies that the exigting variance authority
continues to be available for MSWLF units that may aso receive RD&D permits under today’ s rule.

EPA isexcluding two other criteria contained in part 258, subpart C from RD&D permit
authority because the exiging criteriaimplement requirements necessary for meeting statutory

requirements. In consdering the comment mentioned above regarding removal of critical components
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of the criteria, EPA decided that inclusion of these criteria, 88 258.24 (air criterid) and 258.27 (surface
water requirements) in today’ s rule would be confusing and mideading, and therefore they have been
excluded from today’ sfina rule. In addition, the run-off control variance for 88 258.26(a)(2) and (b)
were dso deleted from the find rule. The purpose of the run-off controlsisto prevent contamination of
surface waters by the waste. Therefore, the inclusion of a variance of the run-off control variance as
part of the run-on control variance in the proposed rule was inadvertent and is not included in today’ s
find rule

For the criteriaincluded in today’ s RD& D permit rule, EPA intends that where the existing
criterion prescribes the means of accomplishing the purpose of the criterion, an gpproved state would
have authority to dlow a different meansto be used. For example, EPA proposed alowing a variance
from the liquids restrictionsin 8 258.28 based on the understanding that the underlying purpose of the
liquid restrictions — protection of ground water —would continue to be fulfilled. Because the only bulk
liquid that is dlowed to be added pursuant to 8§ 258.28 is recircul ated leachate/gas condensate, and this
isonly dlowed in MWSLF units constructed with a composite liner and leachate collection system
prescribed by 8§ 258.40(8)(2), the existing criteriain § 258.28 provide no authority for approved states
to dlow the addition of bulk liquids other than recirculated leachate to MSWLF units constructed with
the prescribed design. Nor isthere any authority to dlow leachate recirculation (or addition of other
bulk liquids) to MSWLF units constructed with an dternative design approved under §258.40(a)(1).
The proposed rule was intended to provide this authority for approved statesto alow these activities,
but only where the MSWLF owner/operator adequately demondtrates that the aternative design under

conditions of added liquids provides ground water protection - and in generd is as protective of hedth
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and the environment - thet is at least as protective asa MSWLF unit designed and operating as
currently prescribed. Asin the proposd, today’ s fina rule in § 258.4(b) includes the provision that any
RD& D permit “must include such terms and conditions at least as protective as the criteriain this part
(part 258) to assure protection of human hedth and the environment.” Both the variances for 88
258.28(a) and 258.26(a)(1) will dlow the addition of water to alandfill. In the case of § 258.26(a)(1),
the addition consgts of rainwater running on to the landfill. However, the operator would ill have to
prevent rainwater from running off of the landfill. Therefore, the variance only gpplies to run-on of
rainwater to the landfill.

The effect of today’ s rule, therefore, isto provide specific authority for states with gpproved
programs to issue variances from part 258, subpart C requirements with respect to those operating
criteriafor which variance authority is appropriate, but not dready included in the existing rule. These
operating criteria are those for run-on control systems in 8258.26(a)(1) and the liquids restrictionsin
§258.28(a).

To obtain avariance from ether or both of these provisons, the owner/operator must
demondrate that there is no increased risk to human hedth and the environment. As stated in the
proposdl, the owner/operator would have to demonstrate “groundwater protection, landfill stability, as
well as landfill gas collection and control sooner than is currently required under EPA ar regulations,”
67 FR 39664. Sincetoday’s rule was proposed, EPA published on January 16, 2003 in the Federd
Regiger, 68 FR 2227, the Nationd Emisson Standards for Hazardous Air Pollutants (NESHAPs) for
municipad solid waste landfills. This rule gpplies to both mgor and area sources as explained in the

notice. The rule has separate requirements for bioreactor landfills as set forth in subpart AAAA of part
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63. The NESHAPs rule defines a bioreactor as. “Bioreactor meansaMSW landfill or portion of a
MSW landfill where any liquid other than leachate (leachate includes landfill gas condensate) isadded in
a controlled fashion into the waste mass (often in combination with recirculating leachate) to reach a
minimum average moisture content of at least 40 percent by weight to accelerate or enhance the
anaerobic (without oxygen) biodegradation of the waste” Any landfill that meets the definition of a
bioreactor and the size requirements as set forth in part 63, subpart AAAA would have to meet the
bioreactor standards at minimum. In addition, a state could have more stringent requirements with
respect to defining or operating “bioreactors.” For example a state may designate a maximum moisture
content level that islower than the 40% by weight level specified in the definition of “bioreactor” in part
63, subpart AAAA.

In response to comments expressing concern with the liquids addition authority afforded by
today’srule, EPA is modifying the variance authority as proposed with respect to these provisions by
gpecifying that a variance may be adlowed only for MSWLF units designed and congtructed with a
leachate collection system that maintains no more than a 30 centimeter depth of |eachate on the liner.
EPA has determined that the requisite demonstration of no increased risk to human hedlth and the
environment cannot be made unless the MSWLF unit to which the RD& D permit appliesis congtructed
with aleachate collection system designed to maintain no more than a 30 centimeter depth of leachate
on theliner. The mgor concern addressed by 88 258.26 and 258.28(a) is contamination of surface
and ground waters. Therefore, EPA is adding this condition to the variance authority because the
aternative design standard presently in 40 CFR 258.40(a)(1) does not require aleachate collection

system. Because § 258.28(a) does not adlow leachate recirculation (or any bulk liquid addition) in
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MSWLF units congtructed with an dternative liner, aleachate collection system is not a prerequisite to
dternative design gpprova. However, sncetoday’s rule dlows avariance to dlow leachate
recirculation and liquids addition to existing MSWLF units congructed with an dternative liner, EPA is
including the requirement for aleachate collection system in this variance authority.

Under the rule as proposed, leachate and other liquids could theoreticaly have been dlowed to
be added to a MSWLF unit without aleachate collection system. It isunlikely that any RD&D permit
alowing leachate recirculation or addition of other bulk liquids could have been issued to aMSWLF
unit without a leachate collection system, because demondtrating the requisite level of protection would
require that aleachate collection system be part of any design that would qudify for an RD&D permit.
In the preamble to the proposed rule, EPA stated, “Today’s proposed rule would grant State
Directorsin gpproved States the authority to issue permits dlowing the addition of these liquids,
provided the owner/operator demongtrates that there will be no increased risk to human hedth and the
environment. The MSWLF owner/operator would therefore be required to demonstrate groundwater
protection, landfill gability, ...” 67 FR 39664. Therefore, EPA is clarifying that an adequatdy
desgned leachate collection system is a prerequidte to an RD&D permit involving the addition of
liquids, including the recirculation of leachate. Thisissueisdso discussed in the find notice of the
MSWLF criteria, 56 FR 50978, 51054 -56 (October 9, 1991).

As previoudy dtated, a variance can only be granted where the MSWLF unit owner/operator
demondtrates to the State Director that the risk of contamination to ground and surface waters will not
be greater than the risk without a variance. Based on groundwater models such as the HELP modd as

well asthe EPA report, “ Assessment and Recommendations for Improving the Performance of Waste
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Containment Systems,” EPA/600/R-02/099, December 2002, EPA expects any aternative design that
is demondtrated to qudify for a variance would necessarily include aleachate collection system that
performs at least as well as the leachate collection system presently required under § 258.28.
Therefore, today’ s rule requires that any dternative liner permitted under today’ s rule must have a
leachate collection system where leachate recirculation and/or the addition of bulk liquid wastes
(including storm water presently controlled by § 258.26(a)(1)), will be dlowed. An adequate leachate
collection sysem is one that is designed to maintain no more than a 30 centimeter head (pressure) on
theliner. Liquid addition and/or leachate recirculation on an dternative liner without aleachate
collection system above the liner and/or excessive head on the liner should be considered an
unacceptable risk to groundwater and potentialy to surface water. Standards for ground water
protection are set forth in 8258.40. In addition, risk andyss methods are available for municipa
landfills usng EPA’sMULTIMED and the HELP models. Additiond information is available from the
technicd manud: “ Solid Waste Disposad Facility Criterid’ and technica resource document:

“ Assessment and Recommendations for Improving the Performance of Waste Containment Systems.”
Another useful resource isthe ASCE Seminar: “Design of Waste Containment Systems.” More

information on the later item is avallable at: http://www.asce.org/conted/seminars/geotechnical.cfm

A magor concern with respect to the addition of water to alandfill isthe geotechnica stability of
the waste. The addition of liquid can change both the strength and behavior of the waste. Therefore,
an owner/operator seeking an RD& D permit would be expected to complete a sability anayss

demondrating the physica stahility of the landfill prior to the issuance of a permit. The owner/operator

19



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

should be ever vigilant about any movement of the waste and should include in the demondration a
description of the methods for determining whether there is any actud or potentid movement of the
wadte or liquid seepage from the landfill. The methods for determining geotechnicd stability, aswdl as
the results of monitoring, should be submitted to the permitting authority at leest on annud bass as
dated in 111, A above.
C. Desgn Criteria

EPA isnot findizing the proposed incluson of RD&D permit authority to vary from the design
criteriain subpart D. EPA received alengthy comment opposing additiona authority to vary from the
design criteriain section 258.40 (see section V.B. below). After reviewing the comment and the
authority exigting in section 258.40, EPA has determined that the existing design criteria dready
provide adequate authority for the director of an approved state to dlow an dternative design. The
exiding aternative design provison in 8258.40(a)(1) establishes the minimum criteriafor protection of
human health and the environment, specificaly Table 1 and paragraph (d) of §258.40. Because an
RD&D permit is not authorized if the risk to human hedlth and the environment would be grester than it
would be without avariance, EPA believes that the better courseisto maintain the minimum dternative
design requirementsin 8§ 258.40(a)(1). The existing dternative design provision does not prescribe
how these minimum performance criteria are to be met, thus the State Director already has the authority
to gpprove dternative materiads and structurd components as long as they achieve the requiste leve of
performance.

EPA recognizes that a primary reason for interest in RD&D permit authority to vary from the

design criteriaisto enable MSWLF units constructed with an dternative liner design to be operated as
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abioreactor. The obstacle in the part 258 criteria to operation of such aMSWLF unit as a bioreactor
is not contained in the design criteria, section 258.40, however. Rather, itistheliquids redtrictionsin 8
258.28(a) that prohibit the addition of bulk liquids, including leachate recirculation, in such landfills.
EPA has therefore concluded that the authority for a variance from § 258.28(a) in an RD&D permit
contained in today’ s rule is the only additional variance authority needed to alow for thistype of
innovation and experimentation. Any other experimentation with liner desgn, materias, structure, or
other design aspectsis dready adlowed pursuant to § 258.40(a)(1). Therefore, inclusion of authority to
vary from the design criteriain 8§ 258.40 is not needed.

D. Variance from Find Cover Criteria

EPA proposed a variance from the fina cover requirements with respect to the infiltration and
permesbility layer, in 40 CFR 258.60(a)(1), (2) and (b)(1). One example of an aternative cover isa
“phytocover.” Rather than serving as a complete physica barrier, phytocovers provide atotaly
different gpproach to contralling water infiltration to alandfill by usng plants to remove moisture from
the soil cover of the landfill and to control chemicd or nutrient seepage on the surface of the landfill. In
some cases, thistype of cover may be used to remove moisture from the landfill if the plant uptake of
moisture exceeds the input of water from precipitation.

Although 8§ 258.60(b) provides authority for an aternative final cover, EPA has determined that
the exiging variance authority may not be sufficient to alow for experimentation with different
goproaches to find cover engineering, such as phytocovers. As EPA indicated in the preamble to the
proposed rule, due to varying climates, topography, and waste handling techniques, there may be other

means of keeping moisture from accumulating in a dosed MSWLF unit than currently dlowed (67 FR
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39664). Section 258.60(b)(1) dlows a variance from the permegbility and infiltration layer
specificationsin § 258.60(a)(1) and (2), and § 258.60(b)(2) dlows a variance from the eroson layer
specificationsin § 258.60(a)(3). However, the exiting variance in 8 258.60(b)(1) requires an
infiltration layer that will achieve an equivaent reduction in infiltration as that achieved by the prescribed
soecifications for both permesbility and infiltration in 8 258.60(8)(1) and (2). This may be insufficient
for dternative covers which may dlow some moisture through the cap, but use some other mechanism
to remove moisture from the waste. Therefore, EPA isincluding variance authority for 40 CFR
258.60(8)(1) and (2) in addition to that which is afforded in 8 258.60(b)(1) in today’ sfind rule. To
demondrate that a proposed experimentd find cover will be as protective as afina cover meeting the
requirements of § 258.60(a)(1) and (2), the owner/operator of the landfill must demonstrate that no
moisture will escape from the landfill to the surrounding surface and groundwater.

The performance of the fina cover on aMSWLF unit has long been afundamenta eement of
sound solid waste management. EPA addressed its concerns regarding fina cover requirements when
first promulgating the MSWLF criteriain 1991. 56 FR 51094-06. A mgor concern regarding fina
cover performance is prevention of the “bathtub effect,” which is caused by water passng through the
cover and filling up the liner  Therefore, the criteriafor find cover design prescribe aminimum
permesbility gpplicable to dl MSWLF units, and where the MSWLF unit has aliner, the criteriarequire
the find cover to be a least no more permeable than the bottom liner.

The bathtub effect is ill the mgor concern with respect to find covers. A demondiration for an
RD&D permit for avariance from the final cover criteria must demondrate that there will not be a

buildup of excessliquid in the waste and on the landfill liner. A landfill constructed with aleechate
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collection system provides the best opportunity for determining the amount of water in the landfill
system and if there is a buildup of excessliquid on the liner. In addition, the physicd stability of the
landfill isaconcern for an dternative find cover that can have sgnificant permesbility and dlowsthe
waste to pick up some water, even though thereislittle or no sgnificant liquid on theliner. Thisis
especidly true for landfills that are not operated as bioreactors. The owner/operator and the State
program Director should consder this possibility when developing an dternative cover under today’s
rule. The Director should be confident water contacting the waste will not compromise the physica
gability of the landfill.

Although there is no measurement specified in today’ s rule, there is arequirement for a
aufficient reduction in infiltration so that there will be no leskage of leachate from the landfill. In many
cases, infiltration can be measured, in particular if the landfill has aleachate collection syssem. For
landfills without a leachate collection system, or if measurement is otherwise not an option, dternative
means of making & determination must be used. This does not necessarily require modeding, dthough
modeling may be an appropriate means of demongtrating equivaence. Where models do not
adequately account for the properties of a proposed dternative cover, the demonstration may be based
on reasonable scientific facts and principles. In the case of phytocovers, for example, the
demondtration could include the evapotranspiration rate of the cover, i.e, the extent to which the cover
would be cgpable of preventing water from reaching the waste or landfill liner. Therefore, the
permitting authority could consder the infiltration rate of water to and through the waste over time as
opposed to the degree of permesability of the cap done. EPA intends that today’ s rule will provide

adequate authority for the Director of an gpproved State program to gpprove the means for showing an
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appropriate reduction in the infiltration of water as part of the RD&D permit approva process.

Today’ s rule does not include a variance for the erosion layer requirementsin 8§ 250.60(a)(3)
and (b)(2). Because 8258.60(b)(2) dready provides authority for an dternative cover design that
“provides equivadent protection from wind and water eroson asthe erosion layer specified in paragraph
(a(3),” thereisno need for any additiond variance authority with respect to eroson control.

When dlowing use of an dternative find cover, the State Director should consder if some type
of financial assurance may be needed to replace an dternative cover with another cover as presently
specified in 8258.60(a) and (b) in the event the dternative cover dlowed by today’ s rule should fail.
The State Director could include this financia assurance with respect to a replacement of the final cover
as part of the subpart G requirements for the Financid Assurance Criteria

Some commenters urged EPA to expand the variance authority in the RD&D permit rule to
alow variance from post-closure care requirements, aswel as from the final cover requirements. EPA
does not agree that additiond flexibility is needed for the post closure care requirementsin 40 CFR
258.61. There are dready opportunities in 8258.61 for the Director of an approved State program to
modify post-closure requirements on a case-by-case bass. Therefore, today’ s rule only dlows a
variance for § 258.60(a) and (b), because our review shows that the existing dternative final cover
provisgon in 8 258.60(b) is not sufficiently flexible to dlow for aforeseegble range of dternative find
cover developments.

V. Major Issues Raised in Comments and Responses

A. Legd Badsfor the Rule

The codition of environmenta groups claims that EPA does not have authority to dlow a State

24



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

with an gpproved program to issue RD& D permits because this condtitutes an unlawful delegation of
authority to set dandards. They interpret the authority to grant variances from certain criteria through
the RD& D permit process as the authority to set standards. The commenter bases this interpretation
on four factors: (1) no EPA oversght to ensure that only truly innovative technologies are permitted; (2)
no definition of “innovative’ inthe rule; (3) no means of determining whether the technology for which a
variance is sought provides at least “equivdent” environmenta and human hedlth protection; and (4) the
possihility of the RD& D permit lasting up to 12 years. Findly, they argue that the RD&D permit
authority violates RCRA and the Nationa Environmenta Policy Act.

EPA disagrees with the premise of the comment that the rule effectively deegates authority to
st nationad standards for municipa solid waste landfills to those states with approved programs.
Section 4004(a) of RCRA directs EPA to “promulgate regulations containing criteria for determining
which facilities shal be dassfied as sanitary landfills and which shall be dassified as open dumps. . . .
At aminimum, such criteriashdl provide that afacility may be dassfied as a sanitary landfill and not an
open dump only if there is no reasonable probability of adverse effects on hedth or the environment
from digposd of solid waste a such facility.” Today’'srule, in § 258.4(b) explicitly requires that any
RD& D permit “include such terms and conditions at least as protective as the criteriafor municipa
s0lid wadte landfills to assure protection of human hedlth and the environment.” EPA darifiesthat this
requirement that RD&D permit terms and conditions be at least as protective as the existing part 258
criteriais arequirement that any variance under today’ s rule be equivaent to the existing criteriain
protecting human hedth and the environment.

EPA agrees with the commenters, however, that the proposed rule was drafted more broadly
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than necessary to provide the flexibility intended. Therefore, to clarify the scope of the rule, EPA has
omitted those parts of the part 258 criteria that aready alow for different meansto achieve the existing
standards, and has added specific requirements for making the requisite demongtration that the
permitted variance be as protective as the existing requirements in part 258.

As the comment notes, the variances dlowed in an RD&D permit will alow more moisture to
enter alandfill, through run-on of storm water and addition of other liquids. Under today’srule, any
MSWLF unit must be designed to meet the ground water protection criteriain section 258.40, and
must be congtructed with aleachate collection system meeting the same performance standard
contained in the design criteria (8 258.40(8)(2)). Moreover, dl ground water monitoring and corrective
action requirements continue to gpply. Therefore, EPA has not changed the ultimate regulatory
standard, or alowed States to change the ultimate regulatory standard, that appliesto MSWLF units.
See Section V.H. below for further discussion of “equivaence.”

EPA does not agree that federd oversgght of RD& D permitsis required or authorized by
RCRA. Unlike Subtitle C of RCRA, Subtitle D does not provide authority for afederd permitting
program. On the contrary, section 4005(c) requires each State to adopt and implement a permit
program to ensure that MSWLF units comply with the federd criteria. Oversght of MSWLF
operaionsiswithin Sate, not federd, purview. Today’sruleis consgent with existing criteriain part
258 which provides directors of gpproved sate programs to dlow dternative means of mesting the
criteriato be included in aMSWLF permit (e.g., 40 CFR 258.21(b), 258.40(a)(1)).

Nor does EPA bdievethat it is necessary to define “innovative” Asmore fully discussed in

the Response to Comments Document, today’ s rule is modeled on 40 CFR 270.65, aresearch,
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development and demondtration permit rule for innovative and experimenta hazardous waste trestment
authorized by RCRA section 3005(g). Congress did not define “innovative and experimentd” in the
gatute, nor did EPA define thosetermsin § 270.65. However, in the preamble to that rule, EPA
explained that “innovative and experimenta” covers a broad range from technologies or processes that
have only been tested in alaboratory setting to those that have aready had some commercia
application. 50 FR 27802, 27828 (July 15, 1985). For purposes of today’srule, EPA aso intends
“Innovative and new” to be read broadly, to cover technologies and operationa methods that are not
currently permitted under 40 CFR part 258, ranging from “those “on paper” or tested only in the
|aboratory to those which may have dready had some limited gpplication, e.g. through Project XL.

EPA aso does not agree that the 12 year maximum duration of operation under an RD& D
permit indicates that the intent of the ruleis dlow circumvention of the criteria or delegation of standard
Setting authority. See Section V.D. below and the Response to Comments Document.

EPA dso notes that, in addition to section 4004(a) of RCRA, today’ sruleis supported by
RCRA section 8001(a). This provison authorizes EPA to encourage state and local public authorities
and agencies, aswdl as private agencies and individudss, to conduct research, investigations,
experiments, training, demongtrations, and studies relaing to the development and gpplication of new
and improved methods for collecting and disposing of solid waste, as well as improvements with
respect to landfills. Today’s rule enables States with gpproved MSWLF permit programs to expand
their programs to include permits for particular research, demongtrations, and development of new
methods to managing solid waste digposd in MSWLF units, including “means for reducing harmful

environmentd effects of earlier and exidting landfills” and “means for rendering landfill safe for purposes
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of congruction and other uses, and techniques for recovering materids and energy from landfills.
RCRA section 8001(a)(10).

Findly, the comment raises the Nationd Environmenta Policy Act (NEPA), claming that
today’sruleisan “end run” around NEPA because the rule condtitutes areped of “its current
bioreactor prohibition” and requires EPA to consider “less environmentaly risky adternativesto
bioreactors.” Again, EPA does not accept the premise that today’ sruleis arule to authorize
bioreactor operation on anationd level. Thefind rule does not change the criteriaon anaiond leve;
rather today’ s rule alows approved sates to have greater flexibility in implementing specified criteriafor
research, demonstration and development purposes. Alternatives to today’ s rule would be dternative
means of alowing research, development and demondtration of MSWLF operation and fina cover. As
the commenter has pointed out, there are dready dternative means for conducting research: Project XL
and CRADASs. Today’srule provides one additionad means of demonstrating new techniques and
materids. The means adopted in thisrule, alimited purpose and limited duration permit, provides for
public participation in each permit determination, and requires the Director of the approved state
program to make a determination that the RD& D permit will not increase the probability of adverse
effects to hedlth or the environment over the exigting criteria See the Response to Comment document
for further discusson of rulemaking under RCRA and NEPA requirements.

B. Vaiance from Design Criteria

One commenter stated that section 258.40(€) aready provides authority for an dternative
design, while ensuring EPA overdight of dternative design approva by the State. As described above,

EPA agreesthat additiond authority for a variance from the design criteriain 8 258.40 is not needed,
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and the find rule does not include such authority. However, 8§ 258.40(€) does not provide the basis for
this concluson.

Section 258.40(e) was specificaly promulgated to dlow dternative linersin sates prior to
promulgation of rulesfor goproving sate solid waste landfill permit programs. In contradt,
§ 258.40(a)(1) allows the State Director in a state with an approved program to authorize an
dternative liner that meets the minimum ground water protection standards referenced in
8 258.40(a)(1), but does not give the same authority to states without an approved program. The
process st forth in § 258.40(e) dlowed MSWLF owners/operators to construct dternative liners
during the period when no EPA regulations for state program approva werein place. EPA
promulgated state program approva regulations on October 23, 1998, now codified at 40 CFR part
239, implementing RCRA 8 4005(c)(1)(B). Section 258.40(e) provided for EPA oversight because
without state program approva, states could not gpprove a design as meeting the federa performance
criteria. Once part 239 was promulgated, approved states were able to issue permits for landfills with
dternative liners without the use of 8258.40(e), and EPA oversight or gpprova was no longer
necessary. Thus MSWLF owners/operators in gpproved states seeking congtruction of an dternative
liner no longer need the procedures set forth in § 258.40(e).

Since the authority in today’ s rule only gppliesin gpproved States, and approved states aready
have authority in § 258.40(a)(1) to dlow dternative designs, there is no need to include authority for a
variance from the design criteriain today’ srule. As noted above, EPA does not exercise or clam
oversght authority with respect to state gpprovals of dternative designs under 40 CFR 258.40(a)(1).

C. Methods for Fostering Innovation
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One commenter clams that EPA has sufficient processes for fostering innovation without
providing additional variance authority through RD&D permitsand referenced two other modes for
fostering innovation. The first was the Cooperative Research and Development Agreements
(CRADAS) and the second is Project XL.

EPA agrees that research by entering into CRADAS can provide useful and high qudity
information. EPA is currently working with Waste Management, Inc. under a CRADA on afive-year
project concerning bioreactor operation at the Outer Loop Facility in Louisville, KY2. The mgjor
purpose of this CRADA isto receive technicad EPA assstance in project development and monitoring
techniques for the Ste. However, CRADA authority does not dlow any variance from the existing
landfill regulations. These limitations in scope, Sze, and project cost are reasons for the limited number
of CRADAs. Therefore, the existing experiment is limited in the parameters that can be explored under
exiging criteria. Indeed, the existing CRADA a the Outer Loop facility illustrates why CRADAS do
not provide the same opportunities for innovation. Today’ s rule will not effect the Outer Loop research
under the CRADA. However, even without a CRADA for research at the Outer Loop facility, the
State of Kentucky will be authorized to issuea gate permit in the future to dlow Waste Management
to expand its research at this facility within the parameters of the RD&D permit authority.

The other avenue for innovation mentioned by the commenter was Project XL. EPA has
processed four projects under Project XL involving MSWLFs, dl of which involve some use of

bioreactor technology or leachate recirculation. Each of these projects required a Site-specific rule

>The CRADA and the Qudlity Assurance Project Plan (QAPP) for the site are available on
request from the Office of Research and Development.
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making at the federd level, aswell as permit modifications on the state level. With today’srule, the
federd ste-gpecific rulemaking will not be needed to alow such projects to be permitted. However,
amilar demongtrations of expected performance and results will be needed in the permitting process,
and public participation will take place in the permitting process aswell. Therefore, while Project XL
has proven ussful for these and other innovative projects, EPA does not believe that the types of
variances alowed under today’ s rule are such that afedera rulemaking should be required for each
such project. EPA believes that the permit process provides the necessary scrutiny and public
participation for variances included in RD&D permits. EPA Regiond and Headquarters expertiseis
avalableto assg gates in developing permits for the gppropriate facilities.

Both CRADA authority and Project XL remain available for research and innovation. Because
today’ srule dlows for particular variances, innovation with other aspects of MSWLF congtruction or
operaion may continue to be available only through a ste-gpecific rulemaking for example, under
Project XL. Today’srule provides an additiona avenue for particular variances from prescribed means
of meeting federd criteriafor MSWLF units.

D. Duraion of RD& D Permits

Severa commenters argue that the proposed duration of up to 12 years, incduding permit
renewds istoo long and provides much more time than is necessary for testing innovetive materids or
practices. On the other hand, others believe that the maximum permit duration is too short, some of
whom think there should be no maximum time limit on the permit, arguing that the State Director should
make the find determination with repect to permit duration.

EPA does not agree with the view that a 12 year maximum duration istoo long. Because there
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isaneed to renew the permit every three years, EPA does not expect every RD&D permit to extend
for the maximum number of years. However, some RD& D projects may be active for longer periods
of time. While MSWLF unitstypicaly receive waste over reaively short time framessuchas5to 7
years, the reaction or stabilization process may continue over alonger period of time. It may be
reasonable, or even necessary, for an RD&D permit to encompass active operation, closure and post-
closurein order for the permittee to assess a cover materid, equipment performance, leachate quantity
and qudlity, or other parameters for which a variance under today’ s rule has been granted in the permit.
Extending the permit over alonger period aso alows for collection of data that is required under an
RD& D permit, but not required under the federd criteriafor a standard MSWLF permit.

EPA aso does not agree that the 12 year maximum istoo short or that there should be no
maximum period a dl. EPA awaysintended these permits to be temporary, discrete permits from
which data could be used for future rulemaking(s). Therefore, the purpose of RD&D permit authority
isto dlow innovation and experimentation under close date oversght for alimited period. It isnot
intended to dlow permanent operation of a M SWLF usng means outs de the scope of the existing
criteria

If an experiment is successful and the state or EPA wishes a project to continue operation
under the terms of the RD&D permit beyond the 12-year time frame, an amendment to 40 CFR part
258 would be needed. EPA anticipates that during the period of the fina 3 year permit term, either the
facility would seek a ste-gpecific rule or EPA would consder a genera rulemaking to incorporate the
experimental aspects of the project into the part 258 criteria. At that time, the project would be

evauated by EPA, and if EPA agreed, the appropriate regulatory change, either on a Ste-pecific or
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generd basis, would be proposed. The subsequent EPA evduation and rulemaking process, which will
be smilar to the Project XL rulemaking process, is expected to take another one to two years. EPA
believesit has struck a balance here between the need to support and encourage innovation and the
precriptiveness of the federd criteria Therefore, we believe that the total 12 year permitted time
frameis reasonable and gppropriate.

E. Bioreactor Landfills

One commenter opposes the rule “as ameatter of policy” because the means chosen — permit
variances — are contrary to the god of developing data that may be used to revise the existing federd
MSWLF criteria, which should involve standardized research protocols. The example cited by the
commenter isthat EPA stated in the proposa that it expects the rule to foster experimentation with
bioreactor technology and operation. The commenter believes that there are too many engineering
problems with bioreactor landfills for state permitting authorities to be able to adequately address them
inther permits

EPA does not agree that the data generated from RD&D projects will be unusable because the
research will not be carried out using standardized protocols. Today’srule, like many of the
requirements in the existing MSWLF criteria, is based on unit-specific and Ste-specific flexibility for
meeting the underlying standards established in the part 258 criteria The existing MSWLF criteriaand
today’ s rule recognize thet differencesin climate, terrain, and arange of other factors are appropriate
factors to addressin the terms and conditions of individua permits.

Moreover, the information gathered as aresult of RD& D permitsis expected to be useful ina

amilar manner as information gathered from the Project XL bioreactor projects. Such information
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includes the qudity and quantity of leachate, qudity of waste, qudity and quantity of gas generation,
measurement of subsidence by using standard engineering/scientific approaches or gpproved EPA
methods. When reviewing any datafor use in future rulemaking efforts, whether from Project XL,
RD&D permits, or other sources, standard Agency QA/QC protocols will be used and dl information
will be subject to public comment and review.

As noted above, the commenter expressed greatest concern with the application of today’srule
to expand congtruction and/or operation of MSWLF units as “bioreactors,” i.e, landfills where
controlled addition of non-hazardous liquid wastes or water® accel erate the decomposition of waste
and landfill gas generation. The deposition of liquid non-hazardous waste should be compatible and
suitable with the operation of the landfill, i.e, the waste will not inhibit the biodegradation process or
cause operationd problemsfor the landfill, including risks to human hedlth or the environment.. EPA
recognizes that RD& D permit authority will likely be used to alow leachate recirculation in existing
MSWLF units constructed with aternative liners gpproved pursuant to § 258.40(a)(1). Infact, EPA
believes thisis an important area for research and views this as one of the principa benefits of thisrule.
Under the exigting criteriain § 258.28, leachate recirculation is alowed only in MSWLF units
congtructed with acomposite liner and leachate collection system in accordance with the design criteria
in 8 258.40(a)(2) and (b). Smilarly, EPA recognizes that liquid wastes in addition to recircul ated
leachate may be dlowed under an RD&D permit. As EPA noted in the proposal, new technologies for

landfill operations and design have emerged since the MSWLF criteria were promulgated in 1991,

3In many or most cases, water is used in lieu of any liquid wastes. In most cases, the water is
groundwater or river water and may even be tap water.
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which can enable safe bioreactor operation (i.e. the four bioreactor landfills alowed by Project XL).
EPA agrees with the commenter that there are mgor engineering chalenges presented by substantialy
increasing the liquid component of the waste. However, as the commenter points out, recent research,
lessons learned from failures, and experimentation through Project XL and the Outer Loop CRADA
have provided vauable information and mode s for gppropriate design, operation, and monitoring.

Each of the MSWLF leachate recirculation or bioreactor operations studied so far have been
required to have leachate collection systems that maintain no more than 30 centimeters (cm) depth of
leachate on the liner per section 258.40(8)(2). In light of the commenter’ s concerns about bioreactor
operationsin particular, EPA has determined that no variance from the requirement that aleachate
collection system maintaining no more than 30 cm depth of leachate on the liner should be alowed.
Where leachate is being recirculated and/or bulk liquids are added to the landfill to promote
decomposition, EPA has required (in the existing criteria, 8 258.28 and § 258.40) and isrequiring in
today’ s rule that the system maintain a maximum leachate head of 30 cm in order assure that thereis no
excessve pressure on the landfill liner in order to prevent leakage of leachate into the groundwater.
The 30 cm. head on the liner standard was origindly proposed in the Federd Register for the MSWLF
criteriaon August 30, 1988 and is the same standard as used for leachate collection systems at subtitle
C hazardous waste landfills (53 FR 33341 and 33396).

In addition, EPA believes that the owner/operator should be ever vigilant about any movement
of the waste and he/she should include the methods of determining whether there isany er potential
movement of the waste or liquid seepage from the landfill. The methods ef for determining geotechnica

gability, aswell asthe results of monitoring should be submitted to the permitting authority at least on
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an annud bassas sated in 11, A above.

F. Variances for Groundwater Monitoring

Most commenters on thisissue agreed that groundwater monitoring requirements should not be
alowed to be varied under today’ s rule. However, two commenters recommend alowing variances
from groundwater monitoring requirements. One commenter stated that the basic need to conduct
groundwater monitoring should be maintained, but that it should not be “EPA’ s intent to forestdl
RD& D on new techniques for groundwater monitoring.”

EPA does not agree that variance from the groundwater monitoring criteriais needed to alow
for research, development and demongtration of new techniques for groundwater monitoring. The
existing criteriadready provide for Ste-specific factors to be taken into account and provide a number
of opportunities for approved states to make aternative determinations (e.g., 88 258.51(a)(2), (b);
258.54(8)(1), (2)). Moreover, the existing criteria (88 258.52, 258.53) alow the owner/operator of a
MSWLF unit flexibility in establishing a sufficient and gppropriate groundwater monitoring system and a
groundwater sampling and analysis program. Neither commenter identified any RD& D type activities
that would be hampered by the existing groundwater monitoring criteria. Therefore, no variance from
groundwater monitoring requirementsis alowed under today’ s rule.

G Termination of a Project for Cause

One commenter stated that the proposed language of 8258.4 (c) regarding project termination
a “dl operations a the facility” is excessive and may even be unnecessary. The commenter expects
that a State Director’ s authority to terminate operations at afacility would aready be established under

State law, and would not depend on this provison. In this provison, EPA should concern itself only
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with those operations that are subject to the RD& D permit. If any projects were ever terminated for
cause, it isinappropriate for EPA to suggest that it is necessary for the entire facility to cease
operations. Ingead, EPA should smply sate that any RD& D permit issued pursuant to this authority
shall contain the criteriaand process for project termination.

EPA understands the commenter’ s concern with this requirement. EPA agreesthat the State
Director needs reasonable latitude for assuring protection of human hedlth and environment. Therefore,
EPA has decided to modify the language of this requirement to allow the State Director to order
aternative corrective action procedures to protect human hedth and the environment as an option to
termination of operations alowed under today’ s rule. In addition, today’ s rule does not apply to other
operations on the Site that may be operating under separate permits. The State permitting authority may
include the criteria and process for project termination in the permit.

H. Burden of Proof for Variance Determinations for RD& D Permits

One commenter was concerned that the need to demondtrate that RD& D proposas are “a
least as protective’ as existing requirements is too high aburden for the owner/operator to meet. The
commenter was concerned that states may establish prohibitively high standards for demonstrating
technologies for those gpplying for an RD&D permit.

EPA bdlieves a an “equivalent or better” standard is the correct standard. EPA has
promulgated objective criteria under the statute, many of which include authority for gpproved satesto
dlow “dternaiveé’ means of meeting the criteriawhich are “equivadent.”

EPA expectstoday’s rule to be implemented in a comparable way to the existing authority for

variancesin part 258, and therefore does not expect the equivalence determination to be burdensome.
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Similarly, thistype of determination has been made by states and EPA for the Project XL MSWLF
projects for which ste-specific rules dready have been promulgated by the EPA. The XL projects
can serve as examples for states with gpproved programs eva uating whether a proposa for an RD& D
permit will be equivaent to the existing criteriawith respect to environmental protection. In addition, in
today’srule, EPA has limited the criteria for which variances are dlowed as well as provided more
gpecific information on making an equivalency determination. EPA will be available to work with states
in resolving any issuesin thisarea

l. Implementation of Today’s Rule

One commenter was concerned that the proposed rule change would not be self-implementing.
Therefore, states could only issue RD& D permits only after EPA approva of new aterules. The
commenter was concerned that states would take up to five years to adopt today’ s final rule snce some
dates took thislong for the origina approva of the MSWLEF criteria

As explained in the proposd, today’ srule is not sdf-implementing, that is, aMSWLF
owner/operator will only have the opportunity to goply for an RD& D permit in a sate with an
gpproved date program containing RD& D permit provisions. Today’s rule dlows states with
approved programs to adopt RD& D permit provisons, and any state without an approved program
would be able to include RD& D permit provisonsin aprogram it submitsto EPA for adetermination
of adequacy under 40 CFR part 239.

EPA does not expect state program modifications that would incorporate RD&D permit
provisonsto be nearly as extensve asthe origind process for gpprova of the sate' s solid waste permit

program. Theinitia submissions were complicated by the fact that EPA did not have rules for state
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permit program adequacy determinationsin 1991, when the MSWLF criteriawent into effect. Those
rules, 40 CFR part 239, were promulgated by EPA in 1998.

EPA isaware that some state permitting authorities are interested in implementing the new rules
assoon as possible. EPA is now working with some of these states in order to assure their submissons
for gpprovd are completein order to minimize the time it will take for these state program modifications
to be approved. EPA bdievesthat a state submittal and EPA review could take aslittle as Sx months
for approval. However, EPA acknowledges that the process could take significantly longer, if for
example, a State delays making an adequate submission.

J. The Addition of Water to Arid Landfills

One commenter stated that bioreactor-type operations should not be dlowed a smdl landfills
for which design requirements, ground water monitoring, and corrective action are not required
pursuant to 8258.1(f)(1), since adding liquid would violate the modd on which the exemption is based.

EPA agrees that, because these landfills ether have no liner or an inadequate liner to prevent
the migration of any excess water in the landfill, no variance from operating procedures designed to
control liquids should be alowed for those MSWLF units. Therefore, a paragraph has been
incorporated into the final rule excluding any MSWLF unit that is exempt from subparts D and E of part
258. These MSWLF unitswill not be digible for RD& D permits for variances from the run-on criteria
in 8258.26(8)(1) or theliquids redtrictionsin 8258.28(a) Thisincludes smdl and remote landfills
operating under 8 258.1(f)(1) of the criteria

EPA aso notes that smdl landfills, including those that qudify for the exemptions under

§258.1(f), dready have the opportunity for dternative find cover requirements with respect to the
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infiltration layer requirementsin 8258.60(b)(1). Under §258.60(b)(3), the Director of any approved
State may dlow for dternative infiltration layer requirements for small MSWLF units, after public
review and comment. Since smdl MSWLF units dready have the flexibility afforded by today’srule
with respect to final cover, EPA has determined that today’ s variance authority with repect to fina
cover requirements will not apply to small MSWLF units.

K. Potentid Increased Emissons of Landfill Gas

One commenter was concerned thet larger quantities of landfill gas will be generated from
MSWLF units that are operated as bioreactors. The commenter stated that additional gas collection
and monitoring requirements should be required by rule.

With the exception of explosive gas control requirements, landfill gas controls are not regulated
pursuant to Subtitle D of RCRA: rather landfill gas emissons are regulated under the Clean Air Act
(CAA). Theair criteriain 40 CFR 258.24 refer to CAA requirements by requiring compliance with
the applicable State Implementation Plan provisons under section 110 of the CAA. Specific
requirements pertaining to landfill gas emissions from MSWLF units are addressed in 40 CFR Part 60,
Subparts Cc and WWW. Recently, EPA promulgated Nationd Emisson Standards for Hazardous
Air Pollutants: Municipa Solid Waste Landfills (68 FR 2227, Jan. 16, 2003). Thisrule includes
requirements for initiating landfill gas collection and control in bioreactor landfills. See 40 CFR Part 63,
Subpat AAAA. Saeair permitting authorities should assure that air emissons from MSWLF units
operaing under aRD&D permit meet Federd Clean Air Act Regulations as specified in the Sate air
permit or FESOP (Federdly Enforceable State Operating Permit). Since these provisions apply to dl

MSWLF units, including those operating under RD& D permits, and cong stent with section 1006(b) of
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RCRA, EPA sees no need for additiona requirements under RCRA to address air emissionsin today’s
rule.

L. Rule Authorizing Future Projects Based on the Success of a Technology.

Severd state commenters suggested that successful waste management methods and techniques
that prove successful in an RD& D project be alowed to be incorporated into the state' s rules without
waiting for EPA to amend the federd criteria A smilar comment was made regarding dlowing such
methods and techniques to be incorporated into the rules of other states based on successful RD& D
projects. EPA does not agree that one successful RD& D project should necessarily be the basisfor a
rule change in the sate issuing the permit or other states.

Pursuant to section 4005(c) of RCRA, EPA regulations governing state permit program
gpproval require the state program to have the authority to impose requirements “ adequate to ensure
compliance with 40 CFR part 258.” 40 CFR 239.6(e). Part 258 does not alow variances from 88
258.26(a)(1), 258.28(a) and 258.60(a)(1), (2) and (b)(1), except in accordance with today’ srule, and
therefore, EPA would not gpprove a sate program modification incorporating authority to deviate from
the requirements of these criteriain sandard MSWLF permits. Unless and until EPA promulgeates a
rule incorporating any such changes into the federa criteria, after seeking comment, states would not be
ableto allow anew technology or method to be included in aM SWLF permit outsde of the RD& D
rule parameters.

VI. Stateand Tribal Implementation of Today's Rule
The municipd solid waste landfill criteria are implemented in one of two ways. Thefirg, and

preferred dternative, is that each State implements the criteria after EPA reviews its municipad solid
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waste landfill permit program or other system of prior approva and findsit to be adequate pursuant to
40 CFR part 239. The criteria contain provisonsthat dlow States to develop and rely on dternative
gpproaches to address site-gpecific conditions. Therefore, the actud planning and direct
implementation of solid waste programsis principdly afunction of State governments, rather than the
federa government. The criteria can dso be “sdf-implementing” by landfill owners and operatorsin
those States that have not received EPA approvad of their MSWLF permitting programs. In this case,
the regulations provide less flexibility for owners and operators. As of January 1, 2002, 50 States and
territories had recelved gpprova of their programs and are implementing the MSWLF criteria.

Asdiscussed in aprior Federa Register notice (63 FR 57027, October 23, 1998), Tribes are
not included in the definition of State under RCRA, and therefore EPA does not have authority under
RCRA to gpprove tribd MSWLF permitting programs. However, tribes can seek the same flexibility
as afforded owners and operators located in approved States through a site-specific rulemaking as
discussed in the EPA draft guidance entitled, “ Site Specific Flexibility Requests for Municipa Solid
Wadte Landfillsin Indian Country,” EPA530-97-016, August 1997.

Today’sfind ruleto dlow RD&D permitsis not sdf implementing. MSWLF owners'operators
will only be able to obtain an RD& D permit in approved States that adopt authority to issue such
permits. Because today’ s rule provides more flexibility than existing federd criteria, Sates are not
required to amend permit programs which have been determined to be adequate under 40 CFR part
239. States have the option to amend statutory or regulatory provisions pursuant to today’srule. If a
State chooses to amend its statutory or regulatory authority, and if doing so modifies the State’' s solid

wadgte permit program, the State is required to notify the EPA Regiona Adminidrator of the
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modification as provided by 40 CFR 239.12. Whether a State chooses to incorporate today’ s rule into
its solid waste program will have no effect on the status of its existing program with respect to EPA
approvd, i.e.,, a State' s submission of revisonsto issue RD& D permits does not open a previoudy
approved solid waste program for Federa review.

Tribesare dso digible for RD& D permits under today’ s rule, Smilar to owners and operators
located in gpproved States, through a ste-specific rulemaking outlined in the previoudy referenced draft
guidance document, “ Site Specific Hexibility Requests for Municipd Solid Wagte Landfillsin Indian
Country.”

VIl.  How doesthisrule comply with applicable statutes and executive order s?

A. Executive Order 12866: Regulatory Planning and Review

Under Executive Order 12866 (58 FR 51735), the Agency must determine whether this
regulatory action is”ggnificant" and therefore subject to forma review by the Office of Management
and Budget (OMB) and to the requirements of the Executive Order, which include assessing the costs
and benefits anticipated as a result of the proposed regulatory action. The Order defines “sgnificant
regulatory action” as onethat islikdly to result in arule that may: (1) have an annua effect on the
economy of $100 million or more or adversdly affect in amaterid way the economy, a sector of the
economy, productivity, competition, jobs, the environment, public hedth or safety, or Sate, locd, or
tribal governments or communities; (2) creste a serious inconsistency or otherwise interfere with an
action taken or planned by another agency; (3) materidly dter the budgetary impact of entitlements,
grants, user fees, or loan programs or the rights and obligations of recipients thereof; or (4) raise nove
legd or policy issues arigng out of legd mandates, the Presdent's priorities, or the principles set forth in
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the Executive Order.  Today’ srule dlows, but does not require, States to provide RD&D permitsto
individud MSWLFs. Thisrulewill not require any MSWLF to goply for such a permit, but would
provide an opportunity to those owners/operators of MSWLF units seeking to try innovative or new
technology or processes with respect to landfilling municipa solid waste.

It has been determined that today’ s ruleis not a sgnificant regulatory action under Executive
Order 12866 and is therefore not subject to OMB review.. Today’s rule would impose no new
requirements and is intended to give more flexibility to the regulated community with sgnificant potentid
net cost savings. Although net cost savings are expected, EPA is unable to estimate the magnitude of
the savings because it is not known how many RD&D permits will be authorized nor what kinds of
permit changes or innovations might be undertaken.

B. Paperwork Reduction Act

The information collection requirements in this rule will be submitted for gpprova to the Office
of Management and Budget (OMB) under the Paperwork Reduction Act, 44 U.S.C. 3501 et seg. An
Information Collection Request (ICR) document will be prepared by EPA and a copy, when
completed, may be obtained from Sandy Farmer by mail a Collection Strategies Divison; U.S.
Environmentd Protection Agency (2822); 1200 Pennsylvania Ave., NW, Washington, DC 20460, by
emall at farmer.sandy @epamail.epa.gov, or by caling (202) 260-2740. A copy can adso be

downloaded off the internet at http://www.epa.gov/icr when it isavalable. The information

requirements are not enforceable until OMB gpproves them.
The ICRs affected by this rule are for 40 CFR part 239, Requirements for State Permit

Program Determination of Adequacy and part 258, MSWLF Criteria. OMB has reviewed the ICR
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for part 239 (ICR# 1608.03, OMB# 2050-152). EPA included estimates of the cost for gpproved
States to revise their existing program for today’ s rule. The estimated cost was $5,680 per respondent.
EPA will request comments under the ICR review process from States which plan to make these
revisons so that EPA can better understand the expected burden that would be incurred by states who
wish to make these changes. EPA is estimating that approximeately five sateswill revise ther rulesto
take advantage of today’srule. In addition, EPA will dso be requesting information from MSWLF
owners/operators on the reporting burden that they would incur due to this rule under the part 258,
MSWLEF criterialCR (ICR# 1381.06, OMB# 2050-0122) when that review process begins. This
processis scheduled to be completed in October 2003. Information which States are expected to
require include a demondtration as part of the permit gpplication, the annud report specified intherule,
aswdl as additiond monitoring and testing requirements which may be specified by a State authority.
Additiond monitoring requirements could include the measurement of leachate head on the liner; landfill
temperature at various locations; type, application rate and gpplication method of various wastes,
induding liquid wastes and water that maybe placed in the landfill; additiond hydraulic sudies; landfill
Settlement rate determinations; etc. At present, EPA estimates that only two to three landfills a year
will be permitted under this rule over the next few years. Reporting requirements are estimated to cost
between $15,000 and $25,000 per year per landfill. So total reporting costs are estimated at $30,000
to $75,000 per year for the first year and increasing at arate of $50,000 per year for the next three
years theredfter.

C. Regulatory Hexibility Act

The Regulatory Hexibility Act (RFA), asamended by the Smal Business Regulatory
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Enforcement Fairness Act of 1996 (SBREFA), 5 U.S.C. 601 et. seq., generdly requires an agency to
prepare aregulatory flexibility analyss of any rule subject to notice and comment rulemaking
requirements under the Administrative Procedure Act or any other Satute, unless the agency certifies
that the rule will not have a sgnificant economic impact on asubgtantial number of small entities. Smal
entities include smdl busnesses, smdl organizations, and smal governmentd jurisdictions.

For purposes of assessing the impacts of today's rule on smal entities, smal entity is defined as:
(1) asmdl businessthat is primarily engaged in the collection and disposa of refuse in alandfill
operation as defined by NAICS codes 562212 and 924110 (also defined by SIC codes 4953 and
9511) with annud receipts less than 10 million dollars, as defined in accordance with the Small Business
Adminigration (SBA) sze standards established for industries listed in the North American Industry

Classfication System (see http://www.sha.gov/sze/NAICS-cover-page.html); (2) asmdl governmenta

jurisdiction that is a government of acity, county, town, school didtrict or specid digtrict with a
population of less than 50,000; and (3) asmall organization that is any not-for-profit enterpriss which is
independently owned and operated and is not dominant in its field.

After consdering the economic impacts of today’ s find rule on smdl entities, | hereby certify
that this rule will not have a 9gnificant economic impact on a subgtantial number of smdl entities. In
determining whether a rule has a sgnificant economic impact on a substantid number of smdl entities,
the impact of concern is any sgnificant adverse economic impact on smdl entities, Snce the primary
purpose of the regulatory flexibility andysesisto identify and address regulatory dternatives “which
minimize any sgnificant economic impact of the proposed rule on smal entities’ (5 U.S.C. Sections 603

and 604). Thus, an agency may certify that arule will not have a sgnificant economic impact on a
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Subgtantid number of smdl entitiesif the rule relieves regulatory burden, or otherwise has a postive
economic effect on amdl entities subject to therule. Thisrulewill create no additiond burden for smdll
entities since smdll entities are not required to gpply for a permit under today’ srule in order to operate
alandfill under part 258, unlessthey utilize a different technology then is alowed under existing rules.
Therefore, getting a permit under today’ srule is optiond on the part of the landfill owner/operator.

D. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act of 1995 (UMRA), Public Law 104-4,
establishes requirements for Federa agencies to assess the effects of their regulatory actions on State,
locd, and Triba governments, and the private sector. Under section 202 of the UMRA, EPA generdly
must prepare awritten satement, including a cost-benefit andyss, for proposed and fina rules with
"Federd mandates’ that may result in expenditures to State, locd, and triba governments, in the
aggregate, or to the private sector, of $100 million or more in any one year. Before promulgating an
EPA rule for which awritten statement is needed, section 205 of the UMRA generdly requires EPA to
identify and condder a reasonable number of aternatives and adopt the least costly, most cost effective
or least burdensome dternative that achieves the objective of the rule. The provisons of section 205
do not apply when they are incongstent with gpplicable law. Moreover, section 205 dlows EPA to
adopt an dternative other than the least costly, most cost-effective or least burdensome dternative if the
Adminigrator publishes with the find rule an explanation why that dternative was not adopted. Before
EPA establishes any regulatory requirements that may significantly or uniquely affect smal governments,
including triba governments, it must have developed under section 203 of the UMRA asmadll

government agency plan. The plan must provide for notifying potentialy affected smdl governments,
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enabling officds of affected amdl governments to have meaningful and timely input in the devel opment
of EPA regulatory proposds with gnificant Federd intergovernmenta mandates, and informing,
educating, and advisng smdl governments on compliance with the regulatory requirements.

EPA’ s andyss of compliance with the Unfunded Mandates Reform Act of 1995 found that this
rule impaoses no additiona enforceable burden on any State, locd or tribal governments or the private
sector.  Thus, today’ sruleis not subject to the requirements of sections 202, 203, and 205 of UMRA.

E. Executive Order 13132 : Federdism

Executive Order 13132, entitled “ Federdism” (64 FR 43255, August 10, 1999), requires EPA
to develop an accountable process to ensure “meaningful and timdly input by State and locd officidsin
the development of regulatory policiestha have federalism implications.” “Policiesthat have federadism
implications’ are defined in the Executive Order to include regulations that have “subgtantid direct
effects on the States, on the relationship between the nationd government and the States, or on the
digtribution of power and responghilities among the various levels of government.”

Thisfind rule does not have federadlism implications. 1t would not have substantid direct effects
on the States, on the relationship between the nationa government and the States, or on the distribution
of power and respongibilities among the various levels of government, as specified in Executive Order
13132. Implementation of thisrule by a State is at the State’ s discretion and is not required.
Nevertheless, dthough section 6 of Executive Order 13132 does not apply to thisrule, EPA has
consulted with States through the Association of State and Territorid Solid Waste Management
Officids during the development of thisrule. Thus, Executive Order 13132 does not apply to thisrule
change.
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In the spirit of Executive Order 13132, and consistent with EPA policy to promote
communications between EPA and State and local governments, EPA requested and received
comments on the proposed rule from State and local officids. These comments have beer addressed
in the preamble and the Response to Comments document.

F. Executive Order 13175 : Conaultation and Coordination with Indian Triba Governments

Executive Order 13175, entitled “Consultation and Coordination with Indian Tribal
Governments’ (65 FR 67249, November 6, 2000), requires EPA to develop an accountable process
to ensure “meaningful and timely input by tribd officids in the development of regulatory policies that
have triba implications” “Policiesthat have triba implications’ are defined in the Executive Order to
include regulations that have “substantia direct effects on one or more Indian tribes, on the rdationship
between the Federa government and the Indian tribes, or on the distribution of power and
respongbilities between the Federd government and Indian tribes.”

Under section 5(b) of Executive Order 13175, EPA may not issue a regulation that has tribal
implications, that imposes substantia direct compliance costs, and that is not required by statute, unless
the Federd government provides the funds necessary to pay the direct compliance costs incurred by
tribal governments, or EPA consults with triba officids early in the process of developing the proposed
regulation. Under section 5(c) of Executive Order 13175, EPA may not issue aregulation that has
triba implications and that preemptstribal law, unless the Agency consults with tribd officids early in
the process of developing the regulation.

EPA has concluded thet this rule will have no new triba implications. It would not present any

additiond burden on the tribes, but will dlow more flexibility for compliance with the MSWLF criteria
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It will neither impaose subgtantia direct compliance costs on triba governments, nor preempt tribal law.
Thus, the requirements of sections 5(b) and 5(c) of the Executive Order do not apply to thisrule.

G Executive Order 13045: Protection of Children from Environmental Hedth Risks and Safety

Risks

Executive Order 13045, “Protection of Children from Environmentd Hedlth Risks and Safety
Risks’ appliesto any rulethat: (1) is determined to be "economically sgnificant” as defined under
Executive Order 12866, and (2) concerns an environmenta hedlth or safety risk that EPA has reason
to believe may have a disproportionate effect on children. If the regulatory action meets both criteria,
the Agency must eva uate the environmenta hedlth or sefety effects of the planned rule on children, and
explain why the planned regulation is preferable to other potentialy effective and reasonably feasble
dternatives considered by the Agency.

This rule is not subject to Executive Order 13045 because it is hot an economically sgnificant
rule as defined by Executive Order 12866, and because it would not affect decisonsinvolving the
environmenta hedlth or safety risksto children.

H. Executive Order 13211: Actions that Sgnificantly Affect Energy Supply, Didribution or Use

Thisruleis not a"sgnificant energy action” as defined in Executive Order 13211, "Actions
Concerning Regulations That Significantly Affect Energy Supply, Digtribution, or Usg" (66 FR 28355
(May 22, 2001)) becauseit isnot likely to have a Sgnificant adverse effect on the supply, distribution,
or use of energy. This rule reduces regulatory burden. It thus should not adversely affect energy
supply, digtribution or use.

l. Nationa Technology Transfer and Advancement Act of 1995
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Section 12(d) of the National Technology Transfer and Advancement Act of 1995
("NTTAA"), Public Law No. 104-113, 12(d) (15 U.S.C. 272 note) directs EPA to use voluntary
consensus standards in its regulatory activities, unless to do so would be inconsistent with gpplicable
law or otherwise impractical. Voluntary consensus stlandards are technica standards (e.g., materids
specifications, test methods, sampling procedures, and business practices) that are devel oped or
adopted by voluntary consensus standards bodies. The NTTAA directs EPA to provide explanations
to Congress, through OMB, when the Agency decides not to use available and applicable voluntary
consensus standards.

This rulemaking does not involve technicd standards. Therefore, EPA is not congdering the
use of any voluntary consensus standards.

J. Congressond Review Act

The Congressiona Review Act, 5 U.S.C. 801 et seq., as added by the Small Business Regulatory
Enforcement Fairness Act of 1996, generdly provides that before arule may take effect, the agency
promulgating the rule must submit arule report, which includes a copy of the rule, to each House of the
Congress and to the Comptroller Generd of the United States. EPA will submit areport containing this
rule and other required information to the U.S. Senate, the U.S. House of Representatives, and the
Comptroller Generd of the United States prior to publication of the rule in the Federd Register. A
magor rule cannot take effect until 60 days after it is published in the Federad Regigter. Thisactionisnot
a“mgor rule’ asdefined by 5 U.S.C. 804(2). Thisrulewill be effective [Insert 30 days from the

date of publication in theFederal Reqgister].

List of Subjectsin 40 CFR Part 258
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Environmenta protection, Reporting and recordkeegping requirements, Municipad Landfills,

Waste treatment and disposal.

Dated: March 15, 2004.

Micheel O. Leavitt,

Adminigrator.
For the reasons st forth in the preamble, EPA is amending 40 CFR part 258 as follows:.
PART 258 - CRITERIA FOR MUNICIPAL SOLID WASTE LANDFILLS

1. The authority citation for part 258 is revised to read as follows:

Authority: 33 U.S.C.1345(d) and (e); 42 U.S.C. 6902(a), 6907, 6912(a), 6944, 6945(c) and
6949a(c), 6981(a).

Subpart A - [Amended]

2. Amend subpart A to add §258.4 asfollows:

§ 258.4 Research, development, and demonstration permits.

() Except as provided in paragraph (f) of this section, the Director of an approved State may
issue aresearch, development, and demongtration permit for anew MSWLF unit, exising MSWLF
unit, or lateral expansion, for which the owner or operator proposesto utilize innovative and new
methods which vary from either or both of the following criteria provided that the MSWLF unit has a
leachate collection system designed and congtructed to maintain less than a 30-cm depth of leachate on
the liner:

(1) The run-on control systemsin § 258.26(a)(1); and
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(2) Theliquidsredtrictionsin 8 258.28(a). .

(b) The Director of an approved State may issue a research, development, and demonstration
permit for anew MSWLF unit, existing MSWLF unit, or laterd expansion, for which the owner or
operaor proposes to utilize innovative and new methods which vary from the final cover criteriaof 8
258.60(a)(1), (a)(2) and (b)(1), provided the MSWLF unit owner/operator demonstrates that the
infiltration of liquid through the aternative cover system will not cause contamination of groundwater or
surface water, or cause leachate depth on the liner to exceed 30-cm.

(©) Any permit issued under this section must include such terms and conditions a least as
protective as the criteria for municipa solid waste landfills to assure protection of human hedth and the
environment. Such permits shdl:

(2) Provide for the congtruction and operation of such facilities as necessary, for not longer than
three years, unless renewed as provided in paragraph (e) of this section;

(2) Provide that the MSWLF unit must receive only those types and quantities of municipa
solid waste and non-hazardous wastes which the State Director deems gppropriate for the purposes of
determining the efficacy and performance capabilities of the technology or process;

(3) Include such requirements as necessary to protect human hedlth and the environment,
including such requirements as necessary for testing and providing information to the State Director with
respect to the operation of the facility;

(4) Require the owner or operator of aMSWLF unit permitted under this section to submit an
annua report to the State Director showing whether and to what extent the Siteis progressing in

ataining project gods. The report will dso include a summary of dl monitoring and testing results, as
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well as any other operating information specified by the State Director in the permit; and

(5) Require compliance with dl criteriain this part, except as permitted under this section.

(d) The Director of an approved State may order an immediate termination of al operations at
the facility allowed under this section or other corrective measures at any time the State Director
determines that the overdl gods of the project are not being attained, including protection of human
hedth or the environment.

() Any permit issued under this section shdl not exceed three years and each renewd of a
permit may not exceed three years.

(1) Thetota term for apermit for a project including renewas may not exceed twelve years,
and

(2) During permit renewd, the gpplicant shdl provide a detailed assessment of the project
showing the status with respect to achieving project gods, alist of problems and status with respect to
problem resolutions, and other any other requirements that the Director determines necessary for permit
renewa.

(f) Smal MSWLF units.

(1) Anowner or operator of aMSWLF unit operating under an exemption set forthin 8
258.1(f)(2) is not igible for any variance from 88 258.26(a)(1) and 258.28(a) of the operating criteria
in subpart C of this part.

(2) An owner or operator of a MSWLF unit that digposes of 20 tons of municipa solid
waste per day or less, based on an annua average, is not eigible for a variance from §258.60 (b)(1),

except in accordance with §258.60(b)(3).
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