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EXECUTIVE SUMMARY
THE DEFINITION OF SOLID WASTE TASK FORCE

This report presents the recommendations of the Definition of Solid Waste Task Force.
The Task Forcewas established in October 1992 by the Director of the Office of Solid Waste to
address concerns about the current solid waste definition and how it affects waste recycling.

The Environmental Protection Agency (EPA) has promulgated regulations under the
Resource Conservation and Recovery Act (RCRA) that set forth extensive responsibilities for
managing certain wastes. To be subject to these responsibilities, a material must generally be
defined as both a solid and a hazardous waste (hazardous wastes are a subset of solid wastes).
Whether a materia isa solid waste, therefore, has enormous implications for the person who
generates and handlesit. Inturn, recycling amaterid can affect whether it is defined as a solid
waste under the RCRA regulations.

RCRA has two principal goals. (1) protecting human health and the environment and (2)
reducing waste and conserving energy and natural resources. EPA's highest priority for
conservation is the reduction of pollutants at their source. However, source reduction is not
always technically possible or economically practical. In such cases, EPA recommends recycling
waste, including hazardous waste. Many businesses find that recycling their waste makes good
economic as well as environmental sense. It can conserve our virgn resources, and save time
and money as well.

At the same time, unsafe recycling of hazardous waste has sometimes harmed public
health and the environment. Problems with unsafe recycling have aeated a public demand for
oversight of this activity. In particular, the environmental community believesthat EPA's
hazardous waste recycling regul ations create |loopholes that increase the likelihood of unsafe or
illegitimate recycling.

Many peoplein industry, on the other hand, believe that EPA's hazardous waste
regulations discourage the safe recycling of hazardous waste, and increase the likelihood that
waste will be disposed of instead of beneficially reused. They argue that the regulations impose
costs that can make recycling less profitable than disposal.

Other inter ested parti es, such as State regulatory agencies, hav e asserted that EPA's
hazar dous waste recycling regul ations are too dif ficul t to understand, enforce, and implement. In
addition, many people have pointed out that the regulations seem to be"all or nothing” - that is,
recyclers are generdly subject to most RCRA responsibilities, or to virtualy none. They argue
that a more reasonabl e approach would tailor management requirements to the risksinvolved in
different types of recycling.

The Definition of Solid Waste Task Force was formed to recommend sol utions to these
concerns. The Task Force has three principal goas:

0 Eliminate disincentives for the safe recycling of hazardous waste

0 Eliminate regulatory loopholes for recycling that create risks to human health and the
environment;

0 Clarify and, if possible, ssmplify the definition of solid waste.
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Through the Association of State and Territorial Solid Waste Management Officials, the
Task Force asked State representatives to help us develop aworkable plan to deal with hazardous
waste recycling. We established a core group of State personnel whom we consulted at all stages
in devel oping our recommendations

We also conducted extensive meetings with individuals from industry and the
environmental community. To get the best technical comments available, we formed a
Definition of Solid Waste Roundtable, consisting of sixteen expertsin the field of hazardous
waste management and recycling. TheRoundtable members provided the Task Force and the
States with invaluable expertise in evaluating new options for change.

Werealize that al of our recommended changes may not be achievable under the current
statute. We will evaluate whether our suggested revisions can be implemented under current
law, or whether legislative changes would be needed. We also emphasize that the
recommendations in this report represent only the opinions of the Task Force members and are
not necessarily shared by other EPA personnd. The purpose of this report isto provide specific
recommendationsfor the consideration of senior EPA management.

TASK FORCE RECOMMENDATIONS

The principal recommendation in this report is a proposed new recycling system that
recognizes both the public's need for protection of human health and the environment and
industry's need for a system in which recycling can compete fairly in the marketplace. The
proposed new system is based upon the following principles:

Use of equipment designed to prevent rel eases to the environment, especially
groundwater.

Quick and effective response to releases that occur despite preventive measures.

Sufficient knowledge by government regulators about recycling facilities to enforce
compliance with the management standards.

Safe transportaion and tracking of recyclable materials.

Waste-derived products that pose no more threat to human health and the environment
than the virgin products they replace or compete with.

Notification of the surrounding community if the recycler will be recycling hazardous
waste generated at another facility.

Under the current regulations, recycling facilities are generally subject either to very few
controls or to the full panoply of hazardous waste management requirements. Our proposal
would replace this scheme with different levels of control for different types of facilities. Our
scheme has three broad classes of recycling Thefirst classis RCRA Recycling (covered by our
proposed tailored controls). The second class is recycling which would remain or become
exempt from RCRA regulation (RCRA-Exempt/Excluded). Thethird classis recycling which
would remain subject to full Subtitle C requirements (RCRA Hazardous Waste Recycling).
These three classes are described in order below.

RCRA RECYCLING
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New Classification Scheme

Our recommended new system divides RCRA recycling into the following categories
based on the source of the recyclable materials and the recycling location:

Category A: Direct reuse off-siteof spent materials and recovery of precious metals.

Category B: On-siterecycling. Recyclingsecondary materials at the manufacturing fecility
that generated the materials.

Category C: Captive (intracompany) recycling and product stewardship. "Captive
recycling' means recycling secondary materialsat afacility owned by thesame
company that generated the materials, but at a different location. "Product
stewardship" means recyding used produds returned to manufacturers by their
customers.

Category D: Commercial recycling (off-site): Recycling secondary materials by a facility
unrelated to the generating facility and locaed at a different site. No product
stewardship relaion exists.

RCRA Recycling Requirements

Recyclers within each category must comply with waste management requirements
tailored to address the differences among the categories. Some requirements apply to all of the
categories, and many apply to three of the four categories. Except for the notification and
reporting requirement, which is new only for Category A, the requirements resembl e those
currently existing for all four categories. Some requirements are less stringent than the existing
standards, some are more stringent.

Our suggested management requirements respond to important industry, State, and
environmental concerns about the current reguation of recycling. The concern most frequently
voiced by industry is the nature of the RCRA permitting process. Industry representatives
reported that thedelays and uncertainties involved in obtaininga RCRA permit significantly
discourage hazardous waste recycling. Responding quickly to changesin demand and other
market conditions is complicated by uncertainty about the timing, extent, and costs of the
regulatory controls that are eventually determined to be applicable. We believe that our clarified
requirements address industry's concerns without sacrificing sound environmental management.

Key Recommendations for All Recycling Categories
o] Recommendation #1. Speculative accumulation is prohibited.

Currently, RCRA alows accumulation for 12 to 24 months (depending on the calendar
month accumulation begins) at any facility storing exempt materials. RCRA also gererally
requires a permit for any off-site storage of regulated wastes and for on-site storage that exceeds
90 days. The Task Force recommends allowing secondary materials to be accumulated for 18
months on-site and 12 months off-site before a hazardous wage storage permit isrequired We
recommend 18 months accumulation for on-site recyclers to allow them more time to reusetheir
secondary materials in the most compatible product.

0 Recommendation #2: State/EPA notification and biennial reportingisrequired.
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The recycler would file a one-time notice, giving the location of the recycling facility and
the type and quantity of wastes recycled. The reporting requirements for hazardous waste
generated (currently applicable to Categories B-D) would be extended to Category A.

0 Recommendation #3: Land storageis prohibited.

We recommend expanding the current prohibition aganst use constituting disposal to
include stor age before recycling in surface impoundments or waste piles. In our proposed new
system, the materials must be stored in tanks, containers, or containment buil dings. This change
isalogical extension of the Agency's concems about the potential environmental risks of land
placement.

o] Recommendation #4. Recyclable materials manifest isrequired for off-site
shipments.

A new manifest for RCRA recyclable materials would accompany off-d te shi pments. It
would resemble the current hazardous waste manifest for these materials, but could result in the
elimination of stringent State requirements attached to use of that manifest. The new manifest
would respond to industry concerns about the transportation costs associated with the current
manifest, and about the stigma associated with transporting hazardous recyclables, even when the
environmental risk isminimal.

o] Recommendation #5: No "toxicsalong for theride" aredlowed.

This requirement responds to concerns of the environmental community that EPA does
not regulate most hazardous waste-derived products. We recommend that most recycling meet
objective criteriathat establish the recycling as legtimate. Recyclers would certify compliance,
but States or EPA Regons could reques more specific daaif they bdieved that the productsin
guestion introduced significant new risks into the marketplace. A method for determining
legitimacy could be the comparison of recycled products to their virgin material counterparts to
ascertain whether they contain significantly higher levels of hazardous constituents (“toxics along
for theride," or "TAR" test). Variances would be available under certain circumstances. When
objective criteria are developed, they will clarify existing policy. We are considering several
options to reduce the overall cost of complying with this requirement.

Key Recommendationsfor RCRA Recycling CategoriesB, C, and D

The following management requirements are recommended for recycling unitsin
Categories B, C, and D. Most of these are already required for recycling facilities that must
obtain a storage permit, but the recycling unit itself is currently exempt. Under our plan,
recycling units would be regulated as described below.

o] Recommendation #6: Eliminate requirement for a full RCRA permit.

We recommend that full RCRA permits be replaced by certain management standards,
discussed in the remai nder of these recommendations. In lieu of applying for and obtaining a
permit, facilities would certify compliance with all applicable conditions.

o] Recommendation #7: Tank, container, and containment building management
standards.



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

This requirement would emphasize secondary containment by requiring RCRA
management standards for tanks, containers, and containment buildings.

o] Recommendation #8: Clean Air Act requirementsin lieu of RCRA air emission
requirements.

In an effort to reduce regulatory redundancy, we recommend that Clean Air Act (CAA)
requirements be adopted for regulating air emissons. RCRA air emission requirements would
apply only if Clean Air Act standards did not apply or if the CAA standards were |ess stringent.

o] Recommendation #9: Unit release responserather than facility-wide corrective
action.

We recommend adopting for recycling units the RCRA requirements for responding to
releases from tank systems. COther effective Federal and Stae cleanup authorities would address
existing releases beyond the unit boundary. Existing fadlities already subject to corrective action
would remain subject to those obligations.

0 Recommendation #10: Facility modificationsto bereported in the Biennial Report.

Except for major madifications at Category D fecilities, no facility modification would
need prior approval; they would be transmitted in the Biennia Report.

0 Recommendation #11: Closure and financial assurance for closure.

The Task Force recommends that facilities submit afinancial assurance estimate for clean
closing their recycling management units. The estimate would be submitted at the time of the
compliance certification. Closure plans would be submitted at the time of dosure. We also
recommend that EPA develop guidance for closure based on the historical cost of closing
different kinds of facilities.

0 Recommendation #12: Public notice for large Category C facilities.

We recommend that Category C facilities recycling more than 12,000 kilograms per year
give 30 days public notice of hazardous waste shipments received from off-site. Citizens would
be free to review nonproprietary material.

0 Recommendation #13: Operations plan.

We recommend that facilities submit an operations plan consisting of a waste analysis
plan and a description of how they intend to handle and manage secondary materials.

Key Recommendation for Category D Only

For Category D (off-site commercial recycling) all of the above reguirements apply, with
one additional requirement. Thisis:

0 Recommendation #14: Prior government approval.

We recommend that Category D facilities obtain government approval (with full public
participation) for their operations plan, secondary containment, financid assurance estimates, and



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

major modifications. This approval would be required before recyding operations could begin.
Prior approval of TAR testswould also be required if the State or EPA requested it.

RCRA EXEMPT/EXCLUDED

Thisisthe second broad class of recycling activities. Below are our recommended
changes to the existing exemptions and exclusions. We believe that these suggested changes will
protect human health and the environment while encouraging greater reuse of materials and
energy.

New Exemptions

We recommend three new exemptions involving fuel use. We are also considering
another exemption for incidental processing.

0 Recommendation #1: Allow direct reuse of secondary materials containing
hydrocarbonsin thermal processes at petroleum refineries or petrochemical plants.

0 Recommendation #2: Allow direct reuse of secondary materials containing
hydrocarbons when returned for blending into commer cial-grade gasoline at a
petroleum refinery.

The current direct-reuse exemption does not allow recycled materials to be used as fuels.
However, adding secondary materials to standard commercial fuel production processes or
gasoline-blending operations at petroleum refineries more closely parallels chemical production
than blending hazardous wastes far direct combustion at other industrid facilities. Thisis
because the secondary hydrocarbon-bearing materials are compatible with petroleum refining and
blending processes designed to produce high-specification fuels.

0 Recommendation #3: Allow recove'y of energy from" clean" waste-derived fuels
(e.g., ethanol, methanol, hexane).

This exemption responds to suggestions that materials that burn "cleanly” because of low
levels of hazardous constituents should not be regulated as hazardous wastes, even if burned as
fuels. We plan to ddine fuelsthat are "clean™ in the future; an example would be any fuel that is
low in toxic metals and halogens, and that is hazardous only because of ignitability.

o] Recommendation #4: Allow recycling that involves only simple, low-risk processes
(incidental processing).

Current EPA regulations do not allow most exempt materials to be reclaimed before
reuse. Industry believes that the current definition of "reclamation” (processing to recover a
usable product, or regeneration) istoo broad. The term encompasses such activitiesas simple
filtering, screening, sorting, and grinding, which industry believes are incidental to most normal
manufacturing processes, rather than being confined to recycling. Therefore, we recommend
exempting recycling that involves only simple, low-risk proocesses, if other management
requirements are met (e.g., use of RCRA tanks or containment buildings).

Exemptions Eliminated

We recommend regulating two currently unregulated activities

Vi
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o] Recommendation #5: Regulate direct reuse (without reclamation) of spent materials
sent off-site.

Some States expressed concern about lack of regulatory control over spent material
transported off-site due to tracking and spill problems. Including direct reuseof spent materials
off-site in the "RCRA Recycling" class (Category A) will address the current lack of controls on
the transportation of these materials. Because this activity so closely resembles manufacturi ng,
we are not recommending the management standards we recommend for other types of recyding.

o] Recommendation #6: Regulate characteristic sludges (emissions control residues).

Current regulaions exempt characteristic sludges (those which exhibit a hazardous wage
characteristic) if they are reclaimed. The Agency exempted them because of the difficulty of
developing a standard for distinguishing between reclamation of product-like sludges and
reclamation of waste-like sludges. Environmental groups and some States have expressed
concern about this exemption, believing that there is no reason these materials should not be
treated as solid wastes.

The Task Forceand the States believe that most sludges should be classified as wastes
rather than products, since they are aresult of treament processes and normally resemble other
waste-like materials. They also are defined as"solid waste" in the statutory definition. We
recommend defining some kinds of emission-control residues as intermediate products in the
primary metals industry if they havea sufficiently high metals content to make them congstently
valuable as commadities.

New Criteriafor Exemption

Following are suggested criteriafor most RCRA Exempt/Excluded activities. The Task
Force believes that the modifications suggested below will prevent the activities from becoming
part of the waste disposal problem.

0 Recommendation #7: Facilities must determinetheir statusunder RCRA.

Currently, EPA does not require a status determination for exempt facilities, except in the
context of an enforcement action. The Task Force recommends requiring an exempt recycler to
keep on file a brief document that states the grounds for the claimed exemption or exclusion.

The document would be available for inspection if questions arose about the regul atory status of
the facility under RCRA.

o] Recommendation #8: Facilities must notify EPA or the State

Because States do not currently receive information about many recycling facilities, they
are unable to ascertain whether afacility's claimed exemption isjustified. We recommend that
most exempt categories of recyclers be required to notify the State or EPA of those currently
exempt recycling activities (including storage) and the grounds for the claimed exemption.
o] Recommendation #9: Speculative accumulation is prohibited.

Thisisthe same as the criterion for the RCRA Recyding class, desaribed abovein
Recommendation #1.

vii
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o] Recommendation #10: No land storage.

Thisrequirement is the same as that described above for RCRA Recycling in Recommendation
#3.

RCRA HAZARDOUSWASTE RECYCLING: FULL SUBTITLEC

Thefinal class of recycling is subject to full Subtitle C hazardous waste requirements.
This classincludes:

Recycling of used ail (current rulesunchanged).

Recycling of inherently waste-like materials (dioxins and certan materials fed to
hal ogen-acid furnaces).

Waste-derived products containing TARs (or secondary materials containing TARS if
the recycler prefers to measure toxics in ingredients).

Storage for recycling in excess of the speculative accumulation limits.
Recycling that invdves landfilling, land storage, or burning for degruction.

The Task Force and the States believe that these activities and materials should be subject
to full Subtitle C controls because they pose a significant potential for harm to human health and
the environment. Furthermore, those regulatory controls give generators an appropriate
economic incentive for considering alternative practices more consistent with the goals of
RCRA. For used oil recycling, we believe the Agency has already established an alternative
regulatory program consistent with those gods.

STATEIMPLEMENTATION

The Task Forcerecommends that States should have maximum flexibility and latitude to
implement the new recycling program. They should have the opportunity to develop
requirements that are different from federal rulesif, on balance, the same degree of
environmental protection is attained.

To bring about this flexibility, we believe that any necessary State authorization
applications should be evaluated by EPA to ascertain whether the entire recycling program
achieves environmental results similar to the EPA program, rather than comparing each
component of the State program to its federal counterpart.

We also believe that States should have the flexibility to demonstrate that alternative
State requirements are as environmentally protective as EPA requirements. For example, a State
may choose to work with afacility to identify less burdensome ways to prevent groundwater
contamination, such as aternativ e frequenci es of i ngpections or groundw ater monitoring. In
return, the State could choose to require more stringent design or operating procedures in other
areas. We believe that EPA should work with the States to identify potential "trade-off"
requirements.

States dso should be ableto makethefina deci son about whi ch recycling category a
facility isin, or whether afacility isexempt. Thisflexibility is paticularly useful in situations

viii
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where it is hard to distinguish continuous manufacturing from waste recycling. We believe that
thiswill speed State decisionmaking, since States currently must be concerned about issues that
may be raised by EPA.

Finally, States should be able to take into account the ease or difficulty of retrofitting
existing facilities or units (such as recycling units) that were previously exempt under the RCRA
regulations but that would be regulated under our proposed scheme The Agency can work with
the States to identify alternative requirements that ensure protection of human health and the
environment.

POTENTIAL IMPACT OF OUR NEW RECYCLING SCHEME

Available data suggest that significant opportunities exist for recyding additional
amounts of hazardous waste. In 1991, industry reported recycling only 2 percent of the wastes
they generated (exempt wastes and RCRA wastes). It istrue that many wastestreams are not
amenable to recycling. However, when thewastestreams most frequently recycled are examined,
it is apparent that almost 10,000 generators are not recycling an estimated 113 million tons of
hazardous waste most amenable to recycling. Only 5 percent of the most commonly reported
recyclable wastestreams are actually being recycled.

Similarly, available data suggest that two clusters of hazardous waste generators exist - a
small number of very large generaors and alarge number of small to medium sizefirms. The
smaller the generator, the higher the probability that the waste will not be handled on-site, and
that it will be sent off-site for treatment and disposal. We believe that addditional opportunities
exist for the smaller generators to conduct either on-site or off-site recycling.

The proposed new recycling system will eliminate disincentives for the safe recycling of
hazardous waste that is today treated and disposed of. We have recommended redudng some
regulatory requirements because we believe they over-regulate recycling. For example, permits
would no longer be required for RCRA recycling units, the uniform hazardous wase manifest
would no longer be required for shipping recydable materials, and most facility modifications
would no longer need prior approval.

We also believe that the loopholes closed by this approach are just as important as the
disincentives removed. We have recommended tighter requirements in some areas where we
believe safe recycling could be jeopardized. Examples are notification to States of exempt
activities, prohihition of land storage before recycling, and elimination of the recycling unit
exemption. If the limited increases in oversight that we have recommended would disqualify
much recycling that currently takes place, we would be forced to doubt the benefits of such
recycling.

On balance, we believe that our system will increase both the quantity of waste recycled
and the number of recyclers, particularly if the States are dlowed flexibility and latitude to
implement the program. The new approach could also encourage firms to incorporate
recyclability into their process and product designs, since under product stewardship more of
their spent or used products could be returned for reprocessing.

In the final analysis, the new recycling system will require us to manage change
effectively. Although the recommended plan is not without its critics, we believe that our
scheme isthe right starting point for triggering reform of the regulations governing hazardous
waste recycling. Interacting with interested partiesin refining the system should produce further
gainsin effectiveness. We hope to work with these parties to test and validate all parts of our



system, and to provide industry and the States with guidanceand user-friendly implementation
tools. Thiscooperation is essential to avoid confusion and disruption.

If our plan encourages more safe recycling, we can improve the environment and save
resources at the same time In the end, wha could be more important?
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CHAPTER 1
WHY REENGINEER RCRA?

Surveys consistently show that Americans are troubled about hazardous waste especially
inlandfills! If hazardous materials and energy can be used again in manufacturing instead of
disposed of as wade, they are less likely to pollute the environment or harm public health. Reuse
also conserves virgin materials and can save time and money. However, unsafe recycling
practices have sometimes brought about significant environmental harm, as documented by the
Environmental Protection Agency (EPA). Thisreport recommends ways for EPA to encourage
recycling, while still protecting our environment.?

HOW RCRA WASBORN

The American public was not seriously worried about the environment until several
notorious incidents of air and water pollution occurred in the 1960s. For example, in December
1962, the "Killer Smog" engulfed London, killing at least 340 people; 200 degths were attributed
toasimilar incident in New Y ork City in November 1963. Mgjor water pollution accidents also
occurred — the Cuyahoga River in Ohio once caught fire from atoxic spill. In 1970, Congress
passed |egidlation creating the U.S. Environmental Protection Agency. At first, resources were
concentrated on improving air and water quality. By the end of the 1970s, the air in our major
cities had improved significantly, and many rivers and lakes began to show new signs of life.

Compared with these acute air and water quality problems, the dangers of hazardous
waste and its effects on soil and groundwater were not readily apparent. Although Congress
originally enacted the Solid Waste Disposal Act (SWDA) in 1965, that statute only addressed the
problems of municipal solid waste (garbage). It emphasized nonhazardous rather than hazardous
wastes, and also focused on planning rather than on resolving environmental problems from land
disposal. Congress amended the SWDA in 1976 with the Resource Conservation and Recovery
Act (RCRA) to regulate hazardous waste generators, transporters, and management facilities.
Even with the amendments, however, the statute still emphasized the regulation of municipal
(nonhazardous) wastes.

As Congress and EPA strengthened air and water laws, land disposal, which was largdy
unregulated, appeared to be an inexpensive aternative. Pollution steadily shifted from air and
surface water to soil and groundwater. Well-publicized catastrophes like Valley of the Drums
and Love Canal finally brought attention to the dangers of hazardous waste land disposal. As
harmful health effects from soil and groundwater contamination appeared, Congress viewed
hazardous waste as the "last big loophole in environmental law." This public and political
awareness provided the impetus for new laws to clean up abandoned waste sites and to prevent
further uncontrolled dumping of industrial waste.

U.S. EPA, The Nation's Hazardous Waste Managenent Program
at a Crossroads: The RCRA Inplenentation Study ("RIS"), at 5
(July 1990). See also, Roper Reports, 90-1, 59, 90-2, 2-27; 90-
8, 30-33; 92-4, 36-39; 92-9, 20- 20- 21.

2 50 Fed. Reg. 614, 659 (Appendix A) (January 4, 1985) and
U S. EPA, RCRA Inplenentation Study Update: The Definition of
Solid Waste ("RI'S Update"), Appendix C (July 1992).
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First, Congress created Superfund® to clean up old contaminated sites. Because
Superfund did not include preventive measures, however, Congress amended RCRA with the
Hazardous and Solid Waste Amendments of 1984 (HSWA). HSWA prohibited the land disposal
of hazardous waste without pretreatment and mandated cleanup as a RCRA permit requirement.
Thus, RCRA became a "cradle-to-grave” system for managing hazardous waste from generation
to disposal and cleanup. This program, contained in Subtitle C of RCRA, is generally called the
"Subtitle C program” (for hazardous waste) to distinguish it from the " Subtitle D program™ (for
nonhazardous waste). This report concerns only the Subtitle C program.

WHY ISRCRA SO DIFFICULT?

Since their enactment in 1965, SDWA and RCRA have ranked among the most complex
and expensive regulatory programs in the United States. In 1993, industry, states, and EPA spent
$10.4 billion implementing RCRA Subtitle C requirements.* Thisincluded a universe of
approximately 24,000 large-quantity generators and 175,000 small-quantity generators. Up to
one-third of the 130,000 calls received each year by the RCRA Hotline concern the definitions of
solid or hazardous waste.”

Several factors contribute to RCRA's current complexity. One factor is competing
objectives within the statute itself. RCRA's primary goasare: (1) to protect human health and
the environment, and (2) to reduce waste and conserve energy and natural resources. Thereisan
inevitable tension between these goals, because the most effective measures for protecting human
health and the environment are likely to be expensive and do not automatically foster resource
conservation. Some parties believe that any activity involving hazardous wastes should be
subjected to the same strict controlsthat apply tolandfill disposal. Strict controls may cause
hazardous waste recycling to be as expensive as disposal. Manufacturers using secondary
materials then find it difficult to compete with facilities using virgin materials, which are not as
strictly regulated. They therefore choose instead to dispose of the material.

The nature of EPA's juri sdiction over hazardous waste also contributes to the program's
complexity. The statute authorizes EPA to regulate hazardous waste as a subset of solid waste.
A waste must first be a solid waste before it can be defined and regulated as a hazardous waste.
The statute defines "solid waste" as "any garbage, refuse, sludge . . . and other discarded material
... resulting from commercial, mining, and agricultural operations, and from community
activities. . ." (42 U.S.C. 8 1004(27)). Congress used very genera terms ("discarded material")
in the statute and did not specifically mention recyding. Therefore, instead of basing decisions
on whether amaterial poses arisk to human health and the environment, EPA must also try to
determine whether amaterial is"discarded.” Thismakesit difficult to set regulatory priorities
and to draft regulatory language. Asaresult, RCRA has evolved into aregulaory schemethat is
difficult to understand and that sometimes under-regulates or over-regulates different types of

3Conpr ehensi ve Environnmental Response, Conpensation, and
Liability Act (CERCLA), 42 U.S.C. 88 9601 et seq. (1980).

‘Based on figures in U 'S. EPA, Environnmental Investnents:
The Cost of a C ean Environnent, Table 5-3A (Novenber 1990),
adj usted to 1993 dol |l ars.

SAll Hotline statistics based on Monthly Hotline Reports for
1991 through 1993 and 1991 and 1992 annual reports.

1-2
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recycling Debate continues over EPA's authority to regulate some kinds of hazardous waste
recycling.

THE DEFINITION OF SOLID WASTE TASK FORCE

Because so many questions about RCRA ooncern recycling, even smdl improvements to
the recycling regulations could clarify these issues for everybody concerned. 1n October 1992,
EPA's Definition of Solid Waste Task Force was formed as part of the eff ort to improve EPA's
recycling program. The Task Force was so named because recycling a material may affect
whether it is defined as a solid waste and regulated under RCRA.

The Task Forceisasmall internal Agency group reporting to the Director of the Office of
Solid Waste. The Director charged the Task Force with three primary goals consistent with the
statutory mandate to protect human health and the environment. These goals are:

Eliminate disincentives for the saferecycling of hazardous waste;

Correct under-regulation of recyclingin the current regulations to ensure protection of
human health and the environment;

Clarify and, if possible, smplify the applicable regulations.

The Task Forceis charged withfinding the best ways to carry out these goals, even if its
recommendations are not achievable under the current statute. 1f themost practical, protective,
and economically feasible recycling system is not consistent with the statute, then the Agency
must consider asking Congress to enact legislationto implement the system.

To develop recommendations responding to the concerns of all affected parties, the Task
Force me with industry groups, theenvironmental community, and State associations. We
visited manufacturing, recycling, and waste management facilities, and solicited written
comments and suggestions. We also held alarge public forum where constituents could discuss
broad options for change.

The Task Force then convened a dialogue group ("the Roundtable") to solicit opinions
from experts in hazardous waste management. We met with a core group of State personnel
acting through the Association of State and Territorial Solid Waste Management Officials
(ASTSWMO) to develgp a straw proposd designed to spark discussion among the Roundtable
members. Because any successful recommendations must have the support of most States, they
have participated at all stagesof thisinitiative asco-regulators.

This report describes the Task Force's conclusions and recommendations. These
recommendations come from our evaluation of the ideas received from everyone we met or
spoke with, or from whom we received written comments® We recognize that all the changes
may not be achievable under the current statute, and we are interested in comments about
whether our suggested revisions can be implemented under current law, or whether legidative
changes woul d be needed. Our recommendations do not alter current Agency policy, athough
we are advising EPA's management to use the recommendations as a starting point to develop a

SAny witten information, including Task Force/ State
proposal s, discussion docunents, and public comments, have been
pl aced in the EPA RCRA docket.
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new regulation. We hope that this report stimulates further discussion of the issues and elidts
suggestions for improving our recommended system.
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CHAPTER 2
THE CURRENT SYSTEM
DEFINITION OF "SOLID WASTE"

Subtitle C of RCRA states that solid wastes are "discarded" materials. EPA's regulations
specify that materials may be considered "discarded” if they are "abandoned,” "recycled," or
"Inherently waste-like." Some materials are expressly exduded from the definition of "solid
waste" and, therefore, are not subject to RCRA Subtitle C requirements. Examples (which
appear in 40 C.F.R. § 261.4(a)), include:

Domestic sewage and mixtures of domestic sewage and other wastes discharged
to a publicly owned treatment works;

Discharges regulated under the National Pollution Discharge Elimination System;
"Closed-loop" recyclingin atotally enclosed system with piping and tanks.
RECYCLING SOLID WASTE: WHEN ISIT REGULATED?

Materials that are potentially solid and hazardous wastes are usudly referred to
collectively as "secondary materials,” although the term does not appear in the statute or
regulations. EPA currently regulates the recycling of four kinds of secondary maerials:

A spent material isamaterial that has been used and, as aresult of
contamination, can no longer serve the purpose for which it was produced without
processing.

A dludgeisany solid, semi-solid, or liquid waste generaed from amunicipd,
commercial, or industrial wastewater treatment plant, water supply treament
plant, or air pollution control facility (exclusiveof treated effluent from a
wastewater treatment plant).

A by-product isamaterial that is not one of the primary products of a production
process and is not lely or separately produced by the production process.

Commercial chemical productsare chemicals manufactured or formulated for
commercia or manufacturing use. EPA liststhem as"P" and "U" wastes and
regulates their recycling only under certain circumstances.

Whether EPA regulates recycling depends on the nature of thematerial and how it is
recycled. Generally, EPA regulates materials and processes that resemble hazardous wastes and
their management more closely than they resemble products and manufacturing. Consistent with
this philosophy, EPA almost aways defines materials as solid wastes if they are:

Burned for energy recovery or used to produce a fuel;

Used in amanner constituting disposal (placing recycled material directly on the
land, even afte it isincorporated with other materials);
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Accumulated speculatively (accumul ating otherwise exempt secondary maerials
longer than allowed by the regulations).
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A fourth kind of recycling — reclamation — is regulaed under some circumstances and
not others. Reclamation is the processing of a secondary material to recover a usable product or
to regenerate the material. Spent materials, listed sludges and by-products, and scrap metal are
usually considered solid wastes if they arereclaimed, while sludges that exhibit a hazardous
characteristic, by-produds, and commercid chemical produds are not.

Materials recycled in ways that resemble ongoing manufacturing are not solid wastes,
even if the recycled materials are spent materids, listed sludges or by-products, or scrap metal.
A material isgenerally notasolid wasteif itis

Used or reused (without reclamation) as an ingredient in an indudrial process
to make a product.

Used or reused as an effective substitute for a commercial product.

Returned to the original process from which it was generated (without
reclamation) as a substitute for raw material feedstock. The original process
must use raw materials asits principal feedstock. This exclusion is sometimes
referred to as "closed-loop” recycling (not to be confused with the next exclusion,
also known as "closed-loop"). An exampleisreturning solvent carriers from
organic chemical production to the beginning of the process that generated them.

Returned to the original production process from which it was gener ated
with prior reclamation (also referred to as the "closed-loop exclusion™). The
materials must be stored only in tanks for no more than a year before being
reclaimed, with the entire process enclosed through pipes or other conveyances.
Materials recycled in thisway are usually liquids (frequently organic chemicals).

DEFINITION OF "HAZARDOUSWASTE"

The statute generally defines hazardous wastes as solid wastes that pose athreat to human
health or the environment if "mismanaged.” Solid wastes become hazardous wastes in one of
two ways - through EPA listings or by their characteristics. EPA has listed many solid wastes as
hazardousin 40 C.F.R. 88 261.31, 261.32, and 261.33. Solid wastes are also hazardous if they
exhibit one or more of the fol lowing four hazardous characteristics: i gnitability, corrosivity,
reactivity, and toxicity.

EPA exempts certain solid wastes from the definition of hazardous wastesin 40 C.F.R.
8§ 261.4(b). Other hazardous wastes are defined as "recyclable materials' (in 40 C.F.R. § 261.6)
and are subject to alternative regulatory requirements (in 40 C.F.R. Part 266) tailored to the
particular material and process

Once the RCRA regulations define amaterial as a hazardous waste, EPA regulates almost
everyone who handles it - generators, transporters, and treatment, storage or disposal facilities.
The requirements that apply to each appear in 40 C.F.R. Parts 262 through 265. A more detailed
discussion of these requirements may be found in Appendix B of this report.
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CHAPTER 3
IMPROVING SUBTITLE C FOR RECYCLING
BACKGROUND

As part of the Agency's efforts to evduate the RCRA program, EPA reexamined the
definitions of "sdid waste" and "hazardous waste" in the RCRA Implementation Study (RIS)
published in July 1990. The RIS concluded that the definitions are difficult to understand and
implement. Their complexity hampers permitting and enforcement of RCRA requirements. The
RIS recommended ways for the Agency to address the identified shortcomings. These included
clarifying who is regulated, establishing a consistent philosophy for regulating wastes and
recycling, and locating the exemptions in one place in the regulations.

In response to the RIS recommendations, EPA hdd several publicforumsin late 1990to
solicit information from industry, Congressional staff, State personnel, the environmental
community, federal facilities, and EPA regions. The public forums generally validated the
findingsof the RIS. They confirmed that the regulations are di ffi cult to understand and apply,
and that the rules do not regulate recycling consistently. Most affected groups observed that
these and other shortcomings create impediments to hazardous waste recycling and competitive
advantages for products made from virgin materials.

Forum participants recommended convening a group to help devel op options that would
make the RCRA recycling regulations address environmentd risks in a more rational manner
while reducing barriers to recycling. After analyzing the information collected at thepublic
forums, EPA published a summary of its findings in the RCRA Implementation Study Update:
The Definition of Solid Waste (July 1992) (RIS Update).

To follow up on the RIS Update, in October 1992 EPA's Office of Solid Waste created
the Definition of Solid Waste Task Force, an internal EPA group charged with recommending
solutions to the problems identified in the RIS Update. Asafirst step, the Task Force spent
several months meeting with various State agency personnel, industry representatives, and the
environmental community. The Task Force also visited several different kinds of recycling
operations. These discussions and site visits confirmed for the Task Force the validity of the
information previously gathered about regulatory problems. If anything, our sense was
reinforced that EPA should make changes to clarify the system and encourage safe hazardous
waste recycling.

WHAT WE HEARD

Each group--industry, States, and the environmental community--expressed somewhat
different concerns, as summarized below.

Industry's concerns include:

The definitions of solid and hazardous waste are difficult to interpret and apply
consistently;

The RCRA Subtitle C permitting processis costly, time-consuming, and
uncertain;

Recyclable materials and their products cost more to produce;

The label "hazardous waste" stigmatizes hazardous waste recyclables,



States often interpret regulations inconsistently;

The system for permit modifications is too burdensome and sometimes irrelevant
to the risks of the proposed modifications.

According to industry, these problems seriously affect manufacturing facilities because:

Businesses are reluctant to invest in recycling fadlities without knowing whether
they will need a permit or can obtain oneif they do;

Recycling facilities are generdly unable to compete with manufacturers using
virgin materials;

Waste-derived products are perceived as |ess valuabl e than those made from
virgin materials;

Consumer costs are raised, natural resources are wasted, and the creation of new
jobs and new technology are stifled; and

Enforcement often emphasizes papework violations because they are easier to
enforce.

The States' concerns include:
The definitions of solid and hazardous waste are too complex;
L egitimate recyclingis difficult to distinguish from treament;
Wastes are sometimes difficult to distinguish from products or raw materials,

The exemption for characteristic wastes sent for reclamation is an unjustified
regulatory loophole; and

Since some recycling is entirely exempt, States cannot track the materials
involved or insped the facilities.

These concernsinterfere with the States' ability to implement and enforce the RCRA
program because:

They result in high administrative costs;

Exempt hazardous wastes may be mismanaged;

L egitimate recycling or manufacturing may be overregulated;
States are sometimes reluctant to goprove or permit recyclers

States are unable to advise the regulated community with any certainty before an
enforcement adion;

Enforcement isimpaired if the regulators are not aware of the universe of facilities
of potential concern.
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The environmental community's concerns include:

The significant number of recycling sites on the Superfund National Priorities
List;

Since some recycling is entirely exempt, regulators cannot oversee the activities;

No oversight, regulation, or product specifications exist for exempt waste-derived
products.

The environmental community believes these factors endanger the environment because:
"Bad recycling is worse than good treatment and disposal”;
Enforcement isimpaired if regulators are not notified of recycling;
Undetected releases are morelikely in unregulated operations,
Waste-derived products may hide the risks of hazardous waste.

In April 1993, the Office of Solid Waste held a public forum in Washington, D.C.,
attended by approximately 350 people. The Task Force presented several options for revising the
regulations that define solid waste. The first optionwas a federal system with requirements
tailored to different recycling categories. The categories could be based on industry, type of
waste, risk, or the recycling process involved. The second option gave States that were
authorized to implement the RCRA program broad discretion in determining their own
requirements for recycling facilities or categories. EPA would develop minimum criteriafor
management requirements, upon which the States would base their programs. The third option
limited any revisions to improving other parts of the RCRA program that are percaved as
troublesome, such as certain permitting requirements or lack of assistance to States for
interpretation and implementation.

Participants at theforum generdly favored the first approach (national requirements
tailored to categories of recycling). They believed that State-generated requirements would lead
to greater inconsistency in interpreting and applying the regulations, possibly causing competitive
disadvantages for recyclersin certain locations. Participants also believed that revising
individual parts of the RCRA regulations not specificdly related to recycling would make it
harder to tailor controls to particular recycling situations. This approach might not address the
concern that recycling regulaions are insufficiently based on environmental risks differing
according to process.

After the public forum, the Definition of Solid Waste Task Force met in June 1993 with
State representatives from the Association of Stateand Territorial Waste Management Officials
(ASTSWMO). Since EPA has authorized most States to administer the RCRA program, they
have primary responsibility for implementing and enforcing its requirements. State approval of
any changes to the recycling regulaionsis crucial to the success of theprogram.

The State/EPA group then devel oped more detailed regulatory options for atailored,
categorical recycling system. First, the group devel oped the appropriate categories into which
hazardous waste recycling could feasibly be divided, so that the same or very similar controls
could be applied toall facilities within a category. The group tentatively divided recycling into

-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

3-3




-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

four categories (Categories A, B, C, and D), based on the materials recycled and whether the
recycling took place at the facility which generated the materials.

The Task Force, after consultation with the States, also concluded that EPA's Subtitle C
management system needs athirdtier between "excluded" and "pemitted” for hazardous waste
recycling. Precedents already exist in the Subtitle C regulations for imposing management
reguirements without a RCRA permit. Manufacturers may recycle secondary materialsin a
"closed-loop” process without a permit, but they must meet certain management criteriato be
exempt (see 40 C.F.R. 8261.4(a)(8)). Generators may accumulate, recycle, or treat hazardous
waste for as long as 90 days without a permit, but they are subject to many of the Subtitle C
management standards for tanks, containers, and containment buildings (see 40 C.F.R. § 262.34).
Part 266, Subpart G, requires a permit for recycling lead-acid batteries, but exempts those who
generated, transport, or collect the batteries without reclaiming them. The special colledtion or
universal wastesrule proposed on February 11, 1993 (58 Fed. Reg. 8102) similarly would
regulate many aspects of recycling of nickel-cadmium batteries and mercury without requiring a
permit.

Based on these considerations, the Task Force and the States developed preliminary
management requirements for each of the four recycling categories. The group's suggestions
were described in a staff-level "straw proposal” to address hazardous waste recycling. In the
meantime, EPA established a Definition of Solid Waste Roundtable to provide the Agency with
technical comments on the straw proposal and on alternative regulatory options.

Twenty individuals participated in the Roundtable. Eleven were from various industries
involved i n recycling or treatment (such as chemical, steel, and automotive manuf acturing,
mining, metals recycling, petroleum refining, hazardous waste treatment, manufacturing with
waste-derived fuels, and small businesses). Three were from environmental advocacy groups or
consulting firms, and three were from State hazardous waste regul atory authorities (Oregon,
Minnesota, and Oklahoma). In addition, there were three representatives from EPA Regionsll,
VI, and IX (foracomplete list of Roundtable participants, see Appendix C).

EPA held atotal of 9x Roundtable meetings, beginning in July 1993 and concluding in
November 1993. As the meetings continued, the Task Force obtained invaluable technical
comments from the participants on the definition of solid waste and hazardous waste recycling.
With these comments, and with additional assistance from ASTSWMO, the Task Force further
refined the straw proposal. A modified State/EPA plan for hazardous waste recycling was
presented to the Roundtable and discussed in October 1993, and is the basis for the present
report.

The system recommended by the Task Force classifies secondary materials by how they
are managed, and then applies appropriate management standards. Unde our scheme, there are
three broad tiers of recyding:

o] Recycling that is exempt or excluded from most RCRA regulation (discussed in Chapter

o] Recycling that must meet tailored standards for each of four recommended recycling
categories (the "RCRA Recycling” system, discussed in Chapter 5);

o] Recycling that must meet full hazardous waste requirements, including a RCRA permit
(discussed in Chapter 5).
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CHAPTER 4
RCRA EXEMPT/EXCLUDED RECYCLING

EPA'sjurisdiction over recycling practices has been very controversial. Industry assarts
that the Agency has interpreted the applicable court decisions too broadly - that EPA regulates
activities that are actually ongoing manufacturing processes. The Task Force disagrees with this
assertion. We believe that the Agency's interpretation is consigent with the language of RCRA
and with case law. We also believe that it furthers Congress' intent to prevent future Superfund
sites by regulating activities that contribute to the waste disposal problem.

The Task Forcerecommends continuing EPA's current interpretion of its RCRA
jurisdiction, while exercising jurisdiction differently in some areas. This includes defining
exempt processes and materials more specifically to prevent them from becoming part of the
waste disposal problem. Managing a secondary material before and during recycling in amanner
that prevents its becoming part of the waste disposal problem can indicate that a material and
recycling process are more like manufecturing than waste management.

The Task Force believes that this exercise of EPA's jurisdiction is necessary to fulfill the
goals of RCRA. Without jurisdiction over recycling of secondary materials, EPA could regulate
only landfills and incinerators (based on a strict interpretation of "discard”). In addition, the
Agency could not address misnanagement of recycling until after arelease had occurred, and
could not distinguish sham from legitimate recycling in order to exercise appropriate oversight.

The RCRA Exempt/Excluded class proposed by the Task Force includes materials and
processes that (1) are statutorily excluded, (2) may not be clearly excluded by the statute but
resemble normal manufacturing, or (3) appear to present little incremental risk of harm to human
health and the environment. It should be noted that products and co-products made from virgin
materials are always excluded from EPA's RCRA jurisdiction. Our recommendations do not
concern or affect those processes.

GENERAL CRITERIA FOR EXEMPTION
In addition to materials that the statute excludes, the new system exempts or excludes

recycling that does not resemble disposal or treatment (consistent with current EPA policy and
regulations). Below are the criteriathat must be met for an activity to be exempt or excluded.
1 The secondary materia may not be:

Placed on the land;

Burned,

Used to produce a fuel; or

Accumulated speculatively.

2. Most exempt recyclers must prepare and keep on file astatus deter mination, stating the
grounds on which they claim an exemption.

All criteriafor exemption are explained in this section, along with our principal
recommended modifications.
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Recommendation #1: Exempt Secondary M aterials May Not Be Placed on the Land

The Task Forcerecommends prohibiting land placement of secondary materialsfor most
recycling in the RCRA Exempt/Excluded class. This prohibition is broader than the current
requirement, which generally provides that using otherwise exempt secondary materialsin a
manner constituting disposal (applied to or placed on the land) disqualifies one for an exemption.
However, current regulationsdo not prohibit storing exempt materials directly on the ground
before or duringrecycling. Accordingly, certain practices that are currently alowed for RCRA-
exempt facilities would, under our recommended approach, make them subject to the full set of
RCRA hazardous waste management requirements. These practices indude storing materials to
be recycled in surface impoundments or waste piles. We recommend requiring that secondary
materials be stored in tanks, containers, and containment buildings before and during recycling
(although these structures would not be required to meet RCRA hazardous waste unit standards).

This requirement continues EPA's longstanding policy of prohibiting placement of
hazardous wastes on the land. Mismanagement of hazardous wastes through improper land
placement has led to significant contamination of groundwater. We believe that even more
environmental damage could occur during land storage beforerecycling, since the secondary
materials often contain higher concentrations of toxic constituents before they are processed into
products.

The current regulations generally prohibit "use constituting disposal,” i.e, land application
of waste-derived products. Therehas been confusion over what type and duration of contact with
the land constitutes land application. To clarify this requirement, we are recommending that
products from exempt recycling processes may be applied to the land, unless EPA spedfically
restricts such application. Under our proposal, EPA would promulgate alist of uses of waste-
derived products (such as road bed materials or fertilizer) that are most likely to involve
extensive or prolonged land contadt. Thislist would draw a clear distindion between products
that are actually applied tothe land, or incorporated into the sal (e.g., soil conditioners,
fertilizers, and dust suppressants) and products whose contact with theland isincidental to their
use (e.g., concrete).

Land applicaion of a product not on the list would be dlowed. Products onthe list could
be applied to the land, but the recycler would lose itsexemption and would become subject to
RCRA. The product would then have to meet applicable land disposal treatment standards or
pass atest that demonstrated acceptable levels of hazardous constituents. For adiscussion of
this test, see the following section on the "toxics alongfor the ride" test (TAR) in "RCRA
Recycling."

This approach will require that EPA continuously update its regulatory list, including new
waste-derived products as they are developed. We will continue to evaluate whether this
approach presents an unacceptable risk of failing to anticipate and prevent new and harmful uses
of waste-derived materials on the land.

Recommendation #2: Three New Exemptionsfor Certain Secondary Materials Burned As
Fuelsor Used To Produce a Fuel

Like the prohibition against land placement, our recommendations generally continue

EPA's longstandng policy that burning secondary materials for energy recovery or using them to
produce afuel should not be exempt activities. We do, however, recommend three new
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exemptions for activities that resemble normal fuel production or that poseno incremental risk
over burning traditional fuels. These exemptions are for "clean fuels,” and two of them arefor
directly reusing hydrocarbons at a petroleum refinery. We would also retain the petroleum
exemptionsin the current regulations.

Burning of "Clean" Fuels

Thefirst new exemption is the burning of "clean" fuels for energy recovery (i.e, fuels that
contain levels of hazardous constituents that may be lower than those found in many common
fossil fuels). These materias (to be specifically identified later) burn "cleanly” because they have
low levels of toxic metals, contain negligible halogen concentrations to aid in formation of
dioxins and furans, are not complex mixtures of organic compounds, and exhibit no hazardous
characteristic except ignitability. They are, therefore, more likely to contain predictable and
relatively safe products of incomplete combustion (PICs).

Thermal Processing of Certain Secondary Mataials

The second new exemption is for thermal processing of certain secondary materials
containing hydrocarbons at a petroleum refinery or a petrochemical plant. This proposed
exemption is broader than the current regulatory exemptions for oil-bearing wastes at
40 C.F.R. 8 261.6(8)(3)(v)-(viii)), and aso includes secondary materials sent off-site for
recycling (unlike the current exemptions).

Our goal isto allow direct reuse of these materialsin commercial fuel production. The
current direct reuse exemption (40 C.F.R. 8§ 261.2(e)(i)) does not allow reused materials to be
used in fuels. That limitation isintended to prevent unregulated blending of secondary materials
into fuels for boilers and industrial furnaces (BIFs), not to prevent the production of standard
commercial grade fuels by petroleum refineries. Producing fuels through thermal refining
operations more closely parallels chemical production than mixing hazardous wastes for
combustion in a BIF, since the hydrocarbon-bearing secondary materials introduced are
compatible with petroleum refining processes designed to segregate and convert amorphous
crude oils into finished high-specification fuels. We believe that this type of recycling should be
consdered direct reuse for materias recovery.

However, we are limiting this exemption to secondary materials processed at arefinery
under the same ownership as the fecility that generated the maerials. Operators of these
refineries have thorough knowledge of the incoming secondary materials, which increases the
likelihood that the materials will be processed safely and effectively.

Blending of Certain Secondary Materials

The third new exemption is for blending secondary materials containing hydrocarbons
directly (without thermal processing) into commercia gradegasoline at a petroleum refinery. An
exampleis blending certain spent materials (such as xylene) into gasoline to use as an octane
enhancer. Sincecommercial grade gasoline must conform to faify strict product specifications,
we believe that this type of blending would take place under conditions that would present little
incremental harm to human health and the environment.

However, this exemption does not include secondary materials blended into diesel or
other fuels sincethese fuels do not have the same strid product specifications as gasdine. It also
does not include blending these materials at terminals or blending facilities, because it istoo
difficult to ensure that only compatible waste-derived materids are blended at these widely
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scattered faalities. We believethe risks of imprope blending warrant the restriction of this
activity to arelatively small number of locations that aremost likely to have the technical
expertise to ensure that safe products are produced (such as refineries).

For these new exemptions, we recommend requiring the recycler to submit to the State or
EPA abrief one-time statement that exempt recycling is performed at the site, the recycling
location, and the grounds for any exemptions or exclusions claimed.
We believe that the potential risk to thepublic of insertingincompatible materialsinto
commercia fuelsjustifies such notifications.

Recommendation #3: Allow Incidental Processing

Under the current regulations, reclaiming a material (defined as recovery or regeneration)
may disqualify afacility from an exemption under RCRA. Some industry observers have pointed
out that certain types of reclamation are an intrindc part of the manufacturing process and should
therefore be considered exempt. These activities are usually physical in nature and include
filtering, screening, sorting, and grinding. Sometimes they are conducted in portable (or
"mobile") waste treatment units that are widely used to pretrea wastes and that present minimal
risk of releases to the environment.

The State of California has conditionally exempted from its hazardous waste regulations
certain treatment technol ogies used in recycling non-RCRA wastes. Exempt technologies
include filtering, screening, sorting, sieving, grinding, physical or gravity separation without
adding external heat or chemicals, pH adjustment, and viscosity adjustment. As acondition for
this exemption, certain management requirements must be met, such as labelling and storing.

The Task Forceagrees with thisgeneral approach, and recommends conditionally
exempting simple, low-risk processes, if all applicable Subtitle C requirements are met for tanks,
containers, and containment buildings. Exempt processes would include Smple multiple
filtration steps in sequence and crushing, grinding, and sizing (when part of asinge size
reduction). Under our approach, an extended series of unrelated processing steps would not be
considered incidental processing. We believe that EPA should work with the States to determine
which activities constitute incidental processing.

The Task Force also believes that variances from the containment requirements should be
allowed if the facility can demonstrate that its unit does not pose a significant risk and that
compliance with the requirements would be technicdly or economically infeasible, especidly if
retrofitting an existing unit were necessary.

Recommendation #4: Allow Longer Accumulation Timefor Exempt Secondary Materials
Recycled On-site

The recommendation would modify the prohibition against speculative accumulation.
This prohibition currently exists for most hazardous waste recyclers, but we propose modifying it
to specify that secondary materials may be accumulated for 18 months on-site and 12 months off-
site (the current limi tation varies accordi ng to when the accumulation commences during a
calendar year). The requirements are more stringent for off-site recycling, because we believe
that recyclers should not accept and store secondary materials unless they plan to recyclethem
within oneyear. For on-site recycling (much of which is closed loop or direct reuse recyding),
we have extended the accumulation period to 18 months. Production runs up to 18 months apart
are not uncommon, and the recycler may need to store material until the produdion run that is
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best suited for itsreuse. We believe that this extension will not lead to specul ative accumulation
or endanger human health and the environment.

In addition, we recommend that material to be recycled must have a 100 percent turnover
within the specified period. For a more complete description of this new requirement, see the
discussion of speculative accumulation in Chapter 5 of this report.

We also recommend requiring the recycler to notify the State or EPA if secondary
materials are stored on-site for more than 90 days. We believe that recycling facilities reclaiming
secondary materials or storing them for extended periods have a greater potential for
misclassifying treatment or disposal operations as recycling. Notification will allow regulatory
agencies to quickly evaluate the need for moredetailed follow-up at these facilities.

Weredize that such anatification may pose difficultiesfor recycl ers of characterigic by-
products, since these materials are often difficult to distinguish from products and co-products.
We will therefore evaluate whether to recommend notification for these facilities.

Recommendation #5: Facilities Exempt or Excluded From RCRA Regulation Must
Perform and Keep on File a Status Deter mination.

We recommend requiring that any facility managing secondary materials determine
whether it is subject to the RCRA reguations, including the new recycling system. If the fadlity
determines that its activity is exempt or excluded from RCRA regulation, it must document its
grounds for claiming any exemption or exclusion and keep this "status determination” on file.
The facility will not be required to send the document to the State or EPA unless specificdly
requested to do so, but the document must be available for inspection if questions arise about the
facility's status under RCRA. The status determination need not include the documentation
required in responding to enforcement inquiries pursuant to 40 C.F.R. 8§ 261.2(f). At the time of
inspection, facilities would need to produce only a brief statement of the statutory or regulatory
grounds for the claimed exemption or exclusion. Support for the determination could include a
visual inspection of the units or processes claimed to be exempt.

Under our recommended approach, all exempt recyclers would be required to document
the grounds for their cl aimed exemption, ex cept those recycling unused products or scrgp metal.’
We recognize that this may reault in increased administrative costs for some facilities, especially
large complex ones. We intend to explore whether this requirement can be implemented in a
way that is manageable for such facilities, or whether the status determination requirement
should be retained for all exempt fadlities.

LIST OF SPECIFIC EXEMPTIONS

For easy reference, we have developed the following list of the specific exemptions or
exclusions for processes and materials, and atable that lists the criteria that apply to each.

Specific exemptions are;

The Agency has determ ned that unused products or recycling
scrap netal should not be subject to Subtitle C requirenents, and
we have no information suggesting that these requirenments should
be changed.

4-5



Unused products returned for reprocessing’®
Scrap metal®

Processing of statutorily excluded materials (Bevill wastes), i.e., specified wastes from
the combustion of coal or other fossil fuels, certain ore and mineral mining wastes, and
cement kiln dust).

Secondary materials directly reused on-site as an ingredient in a production process or as
an effective substitute for acommercial chemical product (current
40 C.F.R. 8§ 261.2(e)(1)(i) and (ii), modified).

Recycling of characteristic by-products, commercial chemical products, and container and
spill residues of commercia chemical products. Commercial chemical products may be
listed or characteristic; products may be technically "used,” but no potential for
contamination may exist through their use (e.g., encapsulated mercury and freon gases).

Materials returned, without first being reclaimed, to any unit operation of the original
process in which they were generated and used as a substitute for raw material feedstock
(current 40 C.F.R. 8 261.2(e)(1)(iii), modified). Original process may use raw or
secondary materials as feedstock, since this kind of recycling resembles normal
manufacturing more than waste management.

Secondary materials reclamed and returned to any unit operation of the original process
from which they were generated, "closed-loop” (current 261.4(a)(8), modified).
Recycling process must be enclosed in pipes or ather closed conveyance systems, tanks,
or containment buildings.

Recovery of energy from "clean" waste-derived fuels (e.g., ethanol, methanol, hexane)
(recommended new exemption).

Direct reuse of secondary materials containing hydrocarbons in thermd processes at a
petroleum refinery or a petrochemical plant. Includes reuse of secondary materials at
petrochemical plants in processes that produce feedstocks sent to refineries for
commercial fuel production (recommended new exemption).

Direct reuse of secondary materials containing hydrocarbons when returned for blending
into acommercial grade gasoline at a petroleum refinery only (recommended new
exemption)

Exemptions for petroleum refining oil recovery exemptions, as currently codified at
40 C.F.R. § 261.6(a)(3)(v-viii).

RESIDUES FROM EXEMPT/EXCLUDED RECYCLING

8Excl uded fromall RCRA regul ation.

° The Bevill anendnent to HSWA deferred regul ati on of these
wastes until EPA studied them and determ ned whet her they shoul d
be regul ated as hazardous wastes. 42 U S.C. 3001(b)(3)(A).
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The products or recycled materials from exempt/excluded processes arealso exempt.
However, we recommend that any materials or residues tha are disposed of or incinerated be
defined and regulated as solid and potentially hazardous wastes. If the waste exhibits one of the
current charecteristics of hazardous waste™ or any new characteristic (e.g., a charecteristic
codified by the pending Hazardous Waste |dentification Rule), it would be considered hazardous.

We also recommend applying or continuing the applicability of the mixture and derived-
from rules (as modified by the Hazardous Waste I dentificaion Rule) to recycling residues that
are disposed of or incinerated. Thiswill ensure that residues from recycling alisted hazardous
waste will also be hazardous. If the hazardous resdues are mixed with a nonhazardous solid
waste, the mixture would also be considered hazardous.

We recognize the potential legal difficulties in applying listings to residues from exempt
materials. However, many common recycling residues are listed in their own right, such as
stillbottoms from the distillation of spent solvents listed as FOO1 - FOO05. If our rationale cannot
be legally sustained, we believe the Agency should develop anew listing rule to capture the
residues of concern within the hazardous waste program.

1°See Appendi x B for a discussion of current characteristics
and listings and of the m xture and derived-fromrul es.
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CHAPTER 5
REGULATED RECYCLING
NEW CLASSIFICATION SCHEME FOR RCRA RECYCLING

The Task Force recommendsdividing recycling into four categories, withfacilitiesin
each category being subject to the samemanagement requirements. The categories and the
controls for each category are described in this chapter. In general, recycling operationsin all
categories would be regulated unless specifically excluded.

We considered several objectivesin choosing thesecategories. FHrst, we needed to
differentiate among the types of recycling and recyclersto address the over- and under-regulation
of the current regulations. At the same time, we wanted to be sure that regulators and the
regulated community could understand and implement the system. Four categories seem to be a
manageable number, while still addressing the variety within the system. Finally, the system had
to answer health and environmental concerns that RCRA is designed to address.

To accomplish these objectives, we recommend dividing recyclinginto categories based
on the source of the recyclable materials and the recycling location. Recyders within each
category must then comply with management requirements tailored to address the differences
among the categories. Some requirements apply to all the caegories, with additional
requirements for speci fic types of recycling.

We could have classified recycling in severd different ways — by industry, process,
recyclable material, or product. When the Task Forceoriginally met with the States to develop a
straw proposal for the Roundtable, we started with a much more complex system than the one
suggested in thisreport. We divided recycling into seven categories. (1) on-site materials
recovery; (2) off-ste materialsrecovery; (3) on-dte energy recovery; (4) off-ste energy recovery;
(5) product stewardship; (6) land-applied produds; and (7) recovery of petroleum products.

Aswe discussed our concerns about each typeof recycling and the appropriate
management scenarios to address those concerns, we were able to combine some of the
categories. We eliminated land-applied products because this use could fall into severa other
categories. At the first Roundtable meeting, the group suggested that the Task Force and States
eliminate the energy recovery categories because they are adequately addressed in the boiler and
industrial furnace (BIF) rule. In alater meeting, the Task Force and States decided to address the
recovery of petroleum products by excludng certain secondary material reprocessed as fuels
from the definition of solid waste (see our discussion on page 3).

As aresult of these discussions, the Task Force recommendsthe following four
recycling categories:

Category A: Direct reuse off-site of a spent material
Precious metalsrecovery

Category B:  On-siterecycling

Category C:  Captive (intracompany) recycling
Product stewardship

Category D:  Off-site commercia recycling
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These categories are explained below, with a brief description of the management
requirements for each.

Category A

This category includes spent materials directly reused off-site and the recovery of
precious metals. The requirements consist of notification, biennial reporting, transportation
according to Department of Transportation (DOT) hazardous materia s regulationsusing a
"recyclable materials manifest.” In addition, facilitiesin this category must demonstrate
compliance with the "toxics along for the ride" test described later in this section.

Under current Subtitle C regulations, EPA does not regulate the direct reuse of off-site
secondary materials. For example, an electronics manufacturer uses a high-grade solvent inits
production process, then sends the used solvent to another company. The receiving company
uses the solvent, without reclaiming or reprocessing it, to clean automobile parts, a use that does
not require the same purity as manufacturing electronic components. The used solvent is not
defined as a solid waste and is exempt from al regulatory requirements. State regulators view
this exemption as a regulatory loophole that should be closed. They want to know who generates
and reuses these materials, and they want assurance that the materials actually arrive at their
intended destination. We recommend notification, tracking, and reporting to accomplish this
goal.

The Task Force recommendsredefining a"spent material" as a material that has been
used and isno longer usable at the site of generation or is used on site following reclamation or
other processing. Characteristic by-products and off-specification commercial chemical
products sent off-site for direct reuse would remain excluded, assuming that the product is not
routinely applied to the land, stored on the land before or during production, or used as afuel.

In the new system, the same requirements apply to the recovery of precious metals.
Currently, precious metals recovery isregulated in 40 C.F.R. Part 266, Subpart F, which requires
notification, recordkeeping, and shipping via ahazar dous waste hauler with a hazar dous waste
manifest. In the new systam, these materials would be shipped with a recydable materials
manifest and according to DOT regulations. Notification, recordkeeping, and biennial reporting
requirements are the same as for direct reuse. All other requirements (including generator
requirements, if applicable) would remain the same. We believe this slight relaxation of the
current regul ations for precious metals eliminates a si gnificant i mpediment to recycling.

Precious metal recyclers are subject to any applicable requirements for burning in boilers
and industrial fumaces (BIFs) under 40 C.F.R. § 266, Subpart H. The BIF rulecurrently exempts
precious metal recycling from most significant requirements. However, EPA recently agreed to
reexamine that exemption and consider issuing rules to control air emissions under RCRA or the
Clean Air Act. TheTask Force would adopt any pertinent changes in its proposed system.

Category B

Recycling secondary materials at a manufacturing facility (on-site recycling) is regulated
as Category B in our recommended system** Category B requirements would apply only to

11Cl osed-1 oop recycling or directly using or reusing
secondary materials on-site continues to be exenpt from RCRA,
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facilities generating more than 1000 kilograms of hazardous waste in any one month of a
calendar year (i.e., large quantity generators). Generators of less than 1000 kilograms of
hazardous waste in any one month (i.e., small quantity generators) would be subject to no new
requirements under our proposed scheme.

We created this category for several reasons. First, we believe that manufacturers would
increase their recycling of secondary materials if certain impediments were eliminated, egpecially
the requirement to obtain a permit when regulated materials are stored for more than 90 days. To
encourage inaeased recycling, the new system would not require manufacturers in Category B to
obtain prior approval or to provide notice to the public before recyclingon site. Similarly, any
maodifications to the recycling processes would be included in biennial reporting. The recycling
of wastes already present on-site, subject to safe management standards established by EPA and
the States, is generally of less concern to the public than recycling of wastes generated and
shipped to another community. The risks of recyding performed entirely at the site of
generation, therefore, do not justify the time, cost, and reduced flexibility caused by prior
approval and public notice.

Certification by manufacturers that they are complying with the required management
standards enables EPA and the States to enforce compliance. As discussed in more detail below,
we are emphasizing prevention of risks by applying many hazardous waste management
standards to hazardous waste recycling units. These management standards have been in generd
use for at least five years, and we believe that the States and theregulated community have found
the requirements to be generaly clear, affordable, and consistent with good engineering
practices.

In our earlier discussion of jurisdiction (see Chapter 2 and Appendix A), we explained the
difficulty of distinguishing manufacturing from recycling. Thisisamajor question for Category
B, especially when the recycled material is returned to the manufacturing process after
reclamation. Inthe new sygem, aunit will be regulated as recycling only if recycled material is
the soleingredient processed by theunit. If any virgin materials are co-processed, the unit will
be considered a manufacturing unit; the co-processing will not be considered reclamation. Any
tanks storing both virgin and recycled materials prior to co-processing would likewise be defined
as part of the manufacturing unit. In developing regulatory language to implement this approach,
we will explore definitions that prevent de minimis additions of virgn materials intended to
circumvent designation of a unit as arecycling unit.

Several industry parties have discussed situations in which secondary materials are reused
on-site, but do not qualify for one of the current exemptions. For example, secondary materials
are often reused in an on-site manufacturing process that isnot the original process, thereby
making the materials ineligible for the closed loop exemption. In addtion, secondary materials
from an otherwise closed loop process may be diverted for andllary purposes, such as cleaning
or quality assurance. Frequently, mobile closed containers or transportabl e tanks are used.
Sometimes a secondary material may bethe sole feedstock to another process producing afinal
product. However, distillation may be needed before final processing, making the materials
Ineligible for the direct reuse exemption because distillation has usually been considered aform
of reclamation.

assuming the criteria described earlier in this chapter (page 2)
are met.
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Industry believes that these and most other kinds of on-site recycling constitute ongoing
manufacturing rather than waste management, and that EPA should have no RCRA jurisdiction
in these situations. The Task Forceagrees that many of these stuations closely resemble
continuous manufacturing processes. For example, if very smdl amounts of secondary materials
(one percent or less) are diverted from a closed |oop operation for ancillary purposes, this shoud
not disqualify the operation from the closed loop exemption. Nor should the use of mobile
closed containers or transportable tanks be disqualified, aslong as they meet standards equivalent
to those of 40 CFR 265, Subpart 1.

We are also aware that reuse of secondary maerials involving distillation or recycling in
a second manufacturing unit can often resemble ongoing manufacturing more than waste
management. We want to encourage beneficial reuse of these mateials, rather than present
unnecessary impediments to their recycling. However, we are currently reluctant to suggest the
Agency cede broad jurisdiction over all on-site recycling, because of the potential for adivities
taking place that are clearly waste management or mismanagement.

To address this concern, the Task For ce recommendsdeveloping (in conjunction with
the States) additional criteriato distinguish on-site manufacturing involving reuse of secondary
materials from waste management. These criteria might include engineeing design criteriaor a
sham recycling test involving economics or toxics along for the ride.

Category C

This category regulates captive (intracompany) recyding and product stewardship.
Captive recycling includes facilities that recycle materials generated by other fadlities under the
same parent corporation. An ink manufacturer, for example, may send spent solventsused to
wash equipment to another facility that is owned by the same corporation and that produces paint
thinner. The second facility distills the solvents as part of its production process. If recycling the
spent solvent in this way required a RCRA permit, the manufacturer might not recyde it, because
of administrative costs.

Under product stewardship or product return, customers return used or spent products to
an origina manufacturer of theproduct. The manufacturer then recycles, rebuilds,
remanufactures, or reuses al or part of the retumed product. Many manufacturerswould like to
offer product stewardship as a service to their commercial customers and to reduce the costs of
raw material. For example, a photographic processing company returns its spent fixative to the
original manufacturer, who then reclaims and resellsit. Since these materials are often
hazardous waste if disposed of or treated, the manufacturer and the customer are able to avoid
disposal costs and possible Superfund liability. We believe that our program will help build
recyclability into products and foster increased use of existing capacity.

We recommend the same requirements for Category C and Category B facilities, with one
exception. If afacility receives more than 12,000 kilograms of secondary materials annudly
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from off-site, it must notify the public and must allow access to nonconfidential materials.® No
public meetings or prior approval would be required.

In their experiences with siting, permitting, and public meetings, States and EPA Regions
have found that the public is most concerned about hazardous materials and wastes that come
from other localities. We believe this concern results from increased truck traffic and the
likelihood of accidents involving toxic materials, and the prevalent NIMBY (not in my back
yard) attitude about activities involving hazardous wastes. Because of these concerns, the public
should be notified that these materials will be transported to their community.

We will seek comments on ways to classify facilitiesin unusual situations. For example,
Company X ostensibly sets up a product stewardship program. Fom the materialsreturned to it,
however, it makes a product that is outside the plant's primary manufacturing function. Should
Company X be classfied in Category C, or as acommercial recycl er in the next category,
Category D? (Does it matter if the new product is made by recycling significantly more of the
original produas than Company X has manufactured?)

Another example is Company Y, which receives maerials from several facilities within
its parent corporation. No one facility generates enough of these materials for on-site recycling
to be economically feasible but the materialscan be consolidaed and recycled into a usable
product. Company Y makes these products primarily from secondary materials and does not
have any other manufacturing at its site. Should Company Y be classified as a captive recycling
facility in Category C or as acommercid recycling facility in Category D?

Category D

Category D consists of commercia recycling facilities. These facilities purchase
recyclable materials from generators or receive payment from generators to recycle their
secondary materials. Generally, these facilities receive different hazardous wastes from various
kinds of customers. Their products are made primarily from secondary materials instead of
virgin materials.

Under our recommended system, al the requirements of Category C would apply. In
addition, commerdal facilities also must obtain prior goproval for some of their operations (in
lieu of aPart B permit) before they can begn recycling operations. Items requiring prior
approval include afacility operations plan (with awaste analysis plan), financial assurance for
closure, and major modifi cationsto recycling units (involving significant changesin capacity,
use of new secondary materials, or changes in the process chemistry.)

Both EPA and the States have found that local communities are reluctant to accept the
presence of commercial recycling facilities whose design and operation have not been approved
by the appropriate regulaory agency. Unlikefacilitiesin Category C, commercial facilities use
secondary materials and hazardous wastes for most or all of their raw materials. We believe an

1212, 000 kg/yr is used to parallel the current definition of
a large quantity generator (1000 kg/nonth) in the hazardous waste
regul atory system W have chosen to annualize the anount so
t hat batch processors or facilities with highly variable nonthly
production rates are able to qualify as small Category C
recyclers. W will continue to seek comment on alternative
definitions of small versus large recyclers for this category.
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approval process with full public participation can address most of the public's concerns. In
general, Americans believe tha government supervision of hazardous waste management is
justified.™® Our approach will focus review by the regulaory agency on themost significant
operations involving hazardous waste. By allowing the facility to certify compliance with the
remaining requirements, we believe that we can reduce the costs associated with obtaining
government approval.

TWO CURRENTLY EXEMPT ACTIVITIESTHAT WOULD BEREGULATED UNDER
RCRA RECYCLING

The Task Forcerecommends pladng two currently exempt activities in the "RCRA
Recycling' class, which would be subject to modfied requirements under Subtitle C. Controls
can then be targeted to those parts of the activities that pose a significant risk of potential
releases. The activities that would be reclassified are:

Direct Reuse of Spent Materials Transported Off-site

Recycling of spent materials transported off-site for dired reuse (without reclamation)
was explained earlier in the discussion of Category A. We believe that these materids should be
minimally regulated so that appropriate controls can be placed on the likely transportation of
these materials.

Recycling of Characteristic Sludges

Characteristic sludges (emission control residues) are not now considered solid wastes
when reclaimed, because of the difficulty in distinguishing between reclamation of product-like
sludges and reclamation of waste-like sludges. However, the Task Forceand the States believe
that most sludges should beclassified as wastes rather than products, since they are expressly
included i n the statute's solid waste definition and because they typical ly are produced through
pollution control or waste management activities.

It istrue that certain ki nds of emission control residues (e.g., baghouse dusts with high
metal content collected from primary metal smelting) can be more product-like because they are
very valuable and represent continuous extraction of metal values from ore. Within the primary
metal s industry, baghouse dust is routinely recycled rather than disposed of. We recommend
exempting these materials as either co-products or exempt sludges if we can develop an
appropriate definition that distinguishes them from residues without a high metal content.
Operations outsidethe primary metals industry would not normally be considered "continuous’
manufacturing of ore-derived materials.

MANAGEMENT REQUIREMENTS FOR RCRA RECYCLING

In selecting management requirements for each category, the Task Forcerelied on several
key principlesfor recycling under RCRA jurisdiction:

Safe recycling operations must use equipment designed to prevent releases of hazardous
constituents to the environment, especially groundwater.

BBRoper Reports 93-3, 8-11; 92-9, 20-21;
5-6
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Recyclers must quickly and effectively respond to releases of hazardous constituents that
occur despite these preventive measures.

Government regulators must know the identity of recycling facilities and must have
sufficient information to enforce compliance with the appropriate management standards.

An effective regulatory system must ensure safe transportation and tracking of secondary
materials from "cradle to grave.”

Waste-derived products must pose no more threat to human health and the environment
than the virgin products they replace or compete with.

The community surrounding arecycling facility should be notified if the facility will
receive and recycle hazardous waste generated at another facility.

Most of the requirements we recommend are self-implementing. Where prior approval
must be obtained, we will explore ways to encourage government reviewers to respond to
applications promptly. We have also eliminated redundancy with other laws and regulations
wherever possible. Our recommended recycling system recognizes the needs of the public and
the environment and the needs of industry. To compete successfuly in an intemational market,
industry must be able to make quick, accurate investment and operating decisions based on a
predictable system of regulatory requirements. Many of our recommendations for improvements
also may be appropriate for Subtitle C hazardous waste regulations. If these measures are
successful for recycling, we will recommend that EPA consider applying some of them to
hazardous waste management.

Table 1 compares the requirements for Categories A-D. Category A facilities are subject
to minimal requirements necessary for regulators to track these materials. Facilitiesin Categories
B, C, and D have almost identical management requirements. A final set of requirements for
public notice or prior approval will apply only to Category C and Category D facilities.

o7
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TABLE 1
Comparison of Category A-D Requirements

Requirement A B C D
No land storage X X X
No TARs X X X X
Recyclable materials manifest X X X
State/EPA notification X X X X
Biennial reporting X X X X
Operating Plan X X X

Certification X X X
M anagement and adminidrative requirements X X X
Release response, closure, and financial assurance X X X
Public notice X X
Prior approval X
Prior approval of modifications X

Below is a detailed description of each management requirement.
No Land Storage

RCRA places avery high value on our groundwater. Congress believed so strongly in
restricting land disposal that it added "hammers' to the 1984 amendments to RCRA. If EPA did
not promulgate land disposal restrictions and treatment standards, the "hammer” would drop,
and Congress standards would go into effect automatically. Asaresult, EPA restricts the
placement of untreated wastes on land, and treatment residues must beplaced in landfills with
stringent Subtitle C controls.

EPA's hazardous waste regul ations generally prohibit placing secondary materials on the
land. The Task Force recommendsapplying this prohibition more consistently in our new
recycling system. Because of the potential for rel eases to the environment, EPA views land
placement as a general indication that a material is"part of the waste disposal problem."* We

See, American PetroleumlInstitute v. United States
Environnental Protection Agency ("API"), 906 F.2d 729 (D.C. Gir.
1990), and Anerican M ning Congress v. United States
Envi ronnmental Protection Agency ("AMC I1"), 907 F.2d 1179 (D.C
Cr. 1990). See also Appendi x A
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recommend prohihiting land placament as a condition of exemption from therecycling system,
and as a managament condition of dl four recycling categories.

We recommend that the regulatory definition of "l and disposal” apply to land storage
before or duringrecycling We intend to limit storage before or during recycling to tanks,
containers, and containment buildings. Storage in surface impoundments or waste piles would
not be allowed, and storage units would have to meet the tank design, installation, and operation
standards in 40 C.F.R. Parts 262, 264, or 265.

Some situations exist where the recyclable material is a product meant to be applied to
theland (i.e., slag used as road bed material). These materials may be exempt from the new
recycling system if: (1) good management practices by the fadlity prevent releases to the
environment before actual use; or (2) the material can be delisted or shown to no longer exhibit
the characteristic for which it was listed; or (3) the material isacommercial chemical product
listed in 40 CFR 261.33 that is applied to the land and that isits ordinary manner of use.

Recycling Must Be L egitimate

One of the dangers of relaxing requirements for recyclingis the increased incentive to
engage in "sham" recycling. Sham recycling is managing hazardous waste in away that actually
constitutes disposal instead of legitimate recycling. Any system we develop must deter sham
recycling and enable enfarcement personnel to identify the process as sham and successfully
prosecute the violator.

EPA has often discussed criteria to determi ne whether an activity is sham recycling.*
Because the criteria are not binding rules, State and EPA enforcement staff have been concerned
about how to apply the criteriawith consistency. Some members of the regulated community
were not aware of any Agency "sham policy.” Others find application of the policy to be very
time-consuming and expensive, with little certainty of outcome.

One criterion in EPA's policy is that alegitimate product should not contain toxics along
for theride (TARS). TARs are hazardous constituents not necessary for the product to perform
aswas intended. These hazardous constituents may also be present insignificantly higher levels
than in comparable products made from virgin materials. States and EPA regions are concemed
that industry may not test its recyclable products for unacceptable TARs. Of particular concern
are products used by the general public or products goplied to the land.

The Task For ce recommends prohibiting TARS as a condition within each of the four
recycling categories. Although the Toxics Substances Control Act, the Consumer Products
Safety Act, and the Food and Drug Act have some jurisdiction over thisissue, the large number
of products potentially affected by an increase in recycling of waste-derived products makes
reliance on these regulatory authorities impractical. Ove three-fourths of Americans do not
believe that industry will make products that are safe, environmentally or otherwise, unless the
government makes sure that it does.® Thislack of faith in product safety without government

*See, e.g., 50 Fed. Reg. at 638 (April 4, 1985); 53 Fed.
Reg. at 522 (January 8, 1988); 53 Fed. Reg. at 17606 (May 11,
1988); and 56 Fed. Reg. at 7185 (February 21, 1991).

®Roper Reports, 90-4 at 104.
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oversight has changed little over the past decade.!’” We believe that recyclers should continue to
have a duty under RCRA to demonstrate, if asked, that their waste-derived products will not
create significant new risks to the users of those products.

We also recommend allowing RCRA recyclers to substitute the TAR test for applicable
land disposal restrictions standards (LDRs) for uses of waste-derived products meeting our new
definition of use constituting disposal. The hazardous constituent levels required by the LDR
standards can besignificantly more stringent than the levels in products made from virgin
materials. The TAR test will ensure that waste-derived products do not create new risksin the
marketplace.

The Task Forcehas proposed atest for TAR which consists of three parts: products
made from secondary materials would have to pass only oneof the threetests Thefirsttestisa
self-implementing analytic method. The second and third tests require government review and
approval - a case-by-case evaluation of the legitimacy of the product or process. For thefirst test,
aproduct would have to pass a statistical test chosen by EPA that comparesit to asimilar
product made from virgin materials. The concentration and amount of Appendix VIl hazardous
constituents in the recycled product could not be significantly higher than present in a
comparable product made from virgin materials. Alternatively, arecycler could compare the
concentrations of hazardous constituents in the recyclable material to those present inthe virgin
materials that would otherwise be used to make the product.

This evaluation is designed to prevent a manufacturer from repladng a commercidly
available virgin raw material with arecyclable material containing significantly higher
concentrations of toxics. We want to avoid the presence of additional toxics not significantly
present in the analogous virgin material. The goal of the analysisis not to ensure that recycled
products are absolutely without risk, or to create new standards of product safety. Instead, we
will ensure that recycled productsare at least as safe as their virgin maerial counterparts. We
believe that other laws, such as the Toxic Substances Control Act, the Consumer Product Safety
Act, and the Occupational Safety and Health Act are better designed to evaluate the effect of
products and processes on consumers.

In some instances, arecycler introduces a toxic ingredient to enhance the performance of
aproduct. For these situations, we recommend a second test, allowing an individual
manufacturer or industry to apply for avariance from the TAR threshold. The manufacturer
must show that the higher toxic levels are necessary for the product to function as intended, or
that an industry specification otherwise justifies higher concentrations of toxics.

Finally, a manufacturer may obtain a variance from the TAR threshold based on alife
cycle analysis of the produd. If a manufacturer can show that the product presents no significant
increase in risk to human health or the environment over its life (including the most likely
disposal scenarios), avariance will be granted, despite the presence of higher toxic constituent
concentrations. An example is a product with toxics that are not likely to be released because
strong chemicd bonds exist between the toxics and other ingredients. In this case, recyclers also
would need to show that the product would be used in industrial applications that would not
normally result in disposal in a municipal waste combustor, if breaking those chemical bonds
during incineration would increase the toxics present in the combustor's ash or air emissions.

1 d.
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Any materidsfailing all three tests would be dassified as wastes rather than products,
and the subsequent transportation, storage, and use would be subject to full Subtitle C regulation.
If awaste-derived product passed the TAR test, its status would not be affected if another
material produced from the same recycling process failed to pass TAR.

We initially suggested in our straw proposal that any product from Category A could not
contain "toxics along for theride." Some parties have suggested that the costs of applying TAR
to this category outweigh the environmental benefits. However, after examining the results of
reviewing proposed off-site uses of waste-derived materials, we have conduded that TAR isan
important tool in preventing these facilities from avoiding RCRA requirements. Both EPA and
the States have rgected a significant number of proposals for direct reuse of wastes (as
ingredients or effective substitutes for commercial chemical products) after finding tha the
activity more closely resembled waste treatment or disposal.

In order to minimize the costs of this requirement, we recommend that recyclers be
allowed to certify compliance based on process knowledge and existing data. However, EPA and
State agencies should retain theauthority torequire that recyclers generate more specific data to
demonstrate TAR compliance when those agencies believe that the waste-derived produds may
introduce significant new risks into the marketplace.

Many useful options have been suggested to improve our recommended TAR test, which
we are actively considering. These include:

o] Presuming the legtimacy of products that pass TAR Test 1 above, but dlowing the State
or EPA to prove that it is otherwise sham or unsafe based on factors other than TAR.

o] Determini ng legitimacy by the economics of the recycling (e.g., the minimum percentage
of profit derived from sale of products).

o] Applying TAR tests or other legitimacy tests only to consumer products or land-applied
products.

0 Codifying more than one criterion for the legitimacy determination, such as an economics
test and aTAR test.

Notification and Reporting

Several types of notification and reporting are currently required under EPA's hazardous
waste rules. These rules require generators, transporters, and treatment, storage or disposal
facilities (including recyclers) to file an initial notification with EPA or a State. Recyclerswho
believe that they are managing secondary materials excluded from the definition of solid waste
are not required to notify. The notification provides basic information about the notifying fecility
(e.0., name, address, contact person) and information about the type of activity occurring at the
facility (e.g., generator, transporte’) and the particular EPA waste codes managed. The
notification form does not require facilities to specifically identify any recycling activities.

Every two years, EPA also requires large-quantity generators (producing more than 1000
kilograms of hazardous waste per month) and treatment, storage, and disposal facilities (TSDFs)
to filea"Biennial Report" on the volume and type of wastes they generated, how they managed
the waste (e.g., recycling, treament, disposal), and whether it was managed on- or off-site. A
recycler who is not alarge-quantity generator or TSDF does not file a Biennial Report. Neither
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the EPA Notification Form nor the Biennial Report currently requires information on
maodifications to recycling units or facilities.

Because some recyclers are exempt from biennia reporting, and others incorrectly believe
they are recycling exempt materials, the States and EPA do not have adequate information about
the true effect of recycling. Without this information, enforcement personnel cannot monitor
recycling activities to ensure compliance with applicable regulations. The Stateand EPA
enforcement staffs believe that this state of affairs hasled to inadequate control and subsequent
mismanagement, as evidenced by the many closed recycling facilities that are now Superfund
sites on the National Priority List.

The Task Force recommendsthat all RCRA recyclersin Categories A-D notify the
State or EPA of their activities. Thisis a new requirement only for Category A (direct reuse off-
site) and facilities that do not store before recycling. In addition, we recommend that the existing
notification form be revised to require a specific identification as a Category A, B, C, or D
recyclingfacility and the type and quantity of wastes recycled. Thisform could also be used to
facilities claiming certain exemptions, such as facilities recycling a characteristic by-product or
those storing materials for more than 90 days prior to recycling. Thisinformation will allow the
States and EPA to target compliance inspections.

The Task Force also recommends that biennial reporting be required for Categories A-D
(again, anew requirement only for Category A and facilities that do not store before recycling).
We suggest that the Biennial Report be expanded to report all modifications to Category B and C
recycling operations and minor modifications to Category D operations.

Transportation and M anifesting

Under current RCRA rules, hazardous waste shipped off-site for recycling requiresa
hazardous waste manifest and must adhere to RCRA pre-transport and shipment requirements.
EPA and the States use the manifest for tracking off-site shipments to ensure "cradle-to-grave”
management of the material and to hold the generator, transporter, and TSDF accountable for
these shipments.

The manifest is a document completed by a hazardous waste generator describing the
amounts and types of hazardous waste being transported. The document is comparable to a bill of
lading used by industry in transporting maerials. As part of this document, an individual
knowledgeabl e about the hazardous waste must be identified in case of an accident or release to
assist local authoritiesin spill response activities.

RCRA regulations reference DOT pre-transport regulatory requirements for packaging,
labeling, marking and placarding (49 C.F.R. Parts 172, 173, 178, and 179). DOT has nine
categories of materials with varying requirements for labelling, placarding, packaging, and
marking. If arecyclable material doesnot fall under oneof the first eight categories, it would
automatically fall into Class 9, which isthe current DOT category for RCRA hazardous waste.

The DOT Class 9 requirements are virtually identical to the EPA standards for hazardous
waste transportersin 40 C.F.R. Part 263. Some States have added extra requirements for
transporters of materials requiring a RCRA hazardous waste manifest. These requirements
include special training or equipment, more liability insurance, local taxes or fees, and additional
reporting. Generators and recyclers have claimed that these additional Staterequirements
substantially increase the cost of transporting RCRA hazardous manifested materials directly by
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increasing operating costs of transporters, and indirectly by reducing competition because only
relatively few transporters are willing to invest in compliance with the State rules.

As an example, the costs of transporting aload of |ead-bearing materials between
Columbus, Georgia, and Indianapolis, Indiana, was $1,400 by a hazardous waste hauler and only
$630 by a hazardous materials carrier (DOT). Similarly, thecosts of transporting the same
materials from Muncie, Indiana, to Indianapolis was $533 by a hazardous waste hauler and $160
by a hazardous materials hauler.*®

The Task Force recommendsusing a new "recyclable materials" manifest for all
Category A, C, and D secondary materials shipped off-site. This new manifest could be identical
to the current hazardous waste manifest, except for its name. The eff ect of making this change
would be to eliminate the "stigma" associated with transportation of hazardous wastes and also,
to the extent possible, to eliminate the more stringent State requirements that automatically attach
to shipment of materials requiring a Uniform Hazardous Waste Manifest. The recyclables
manifest would still provide identical information for States that rely on automated tracking of
manifest data for their hazardous waste enforcement programs.

Because many States cannot inspect manifest dataimmediately upon receipt, we
recommend allowing States to require monthly or quarterly submission of manifest information
for recyclable secondary materials. Exception Reports describing shipments that did not reach
their destination within 45 days would continue to be filed immediately.

To eliminate redundancy between DOT and EPA transportation rules, the Task Force
recommends that the Agency seek changes to the DOT rules to incorporate RCRA recycling
materias regulated under Categories A, C,and D. If theDOT transportation saf ety rules apply,
there will be no need to establish separate requirements under RCRA (other than manifes
procedures) that apply to transportation of these secondary materials.

FACILITY AND RECYCLING UNIT MANAGEMENT STANDARDS
General Facility Standards

Under the current hazardous waste regulations, generators and TSDFs (including
recyclers) must comply with general management standards to minimize any threats posed by the
facility to human health and the environment. These standards are found at Subparts B, C,and D
of 40 C.F.R. Parts 265 (for interim status facilities) and 264 (for permitted facilities). The
standards for generators are found at 40 C.F.R. Part 262, Subpart C.

Under the standards for TSDFs, thefacility mug obtain an EPA ID number, perform a
general wasteanalysis, mantain security measures aimed & public access, inspect the plant, train
personnel for managing hazardous waste, comply with location standards, and provide
construction quality assurance programs. The standards also include general requirements for
ignitable, reactive, or incompatible wastes.

Preparedness and prevention standards for TSDFs include design and operation
standards; required equipment such as alarms; testing and maintenance of equipment; access to

8From a 1994 survey conducted by RSR Corporation, sent to
the Task Force. This information is included in the RCRA docket.
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aarm systems; required aisle space; and arrangements with local authorities (such as police and
fire departments).

Contingency plan and emergency procedures standards for TSDFs include a contingency
plan for fires, explosions, or unplanned releases of hazardous waste; procedures for amending the
plan; appointment of an emergency coordinator; and steps that the coordinator must follow in
case of an emergency, including assessment, containment, and cleanup.

Pretransport requirements for generators incl ude requirements for pretransport labeling,
marking, and placarding. This provision also states that large-quantity generators are subject to
Subparts C and D of Parts 264 and 265, and the personnel training requirements for hazardous
waste handling of Subpart B. Smal l-quantity generators are subject to Subpart C of Part 265. In
addition, small-quantity generators must follow requirements for responding to emergencies (see
40 C.F.R. Part 262(d)(5)) that are similar to those for TSDFs, but somewhat simplified.

The Task For ce recommendsadopting the requirements in Parts 264 and 265, Subparts
B, Cand D, for al recycling categories, except Category A (direct reuse of spent materids sent
off-site). Sincethe primary goal of exercising RCRA jurisdiction over Category A recyclasisto
ensure that the materials are handled safely when sent off-site, general facility standards are
unnecessary.

In the case of the other recycling categaries, we believethat these requirements will
ensure that facilities are managed in away tha will prevent releases of hazardous wastes and
facilitate prompt response measures if releases do occur. However, we redize that most of the
requirements in Subpart B of Parts 264 and 265 (for TSDFs) do not currently apply to generators,
and we were unable to evaluate whether all of these requirements are necessary for our recycling
categories B, C, and D. For example, the full security requirements of Subpart B or the location
standards may not be necessary for many or most recycling operations. Therefore, we are
considering simplifying these requirementsso that some or al facilities would comply only with
the generator standards.

Certain employee protection requirements under the Occupational Health and Safety Act
(OSHA) aretied to facilities that are permitted TSDFs under RCRA. These requirements are set
forth in 40 C.F.R. 1910.120(p) for TSDFs and 40 C.F.R. 1910.120(b)-(o) for facilities involved
in RCRA correctiveaction cleanups. The requirements include written safety and health
programs for employees, health measures, material handling requirements, personnel training,
and extensive procedures for emergency responses. Since the facilitiesin the Task Force's
proposed recycling scheme would not be required to obtain RCRA permits, these OSHA
requirements would no longer apply. We will continue to examine these requirements and
determine whether including the provisionsis consistent with ongoing recyding rather than
treatment, storage, and disposal operations.

Facilities (including recyclers) that may rel ease hazardous substances as defined by
CERCLA have alternative emergency response requirements under OSHA, with which they
would still be required to comply (see 40 C.F.R. 1910.120(q)).

Containersand Container Storage Areas
Hazardous waste containers and container storage areas are curently subject to

40 C.F.R. Part 265, Subpart | (for generators and interim status TSDFs) and Part 264, Qubpart |
(for permitted TSDFs). These standards are performance standards (rather than specific design
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standards) and are intended to prevent rel eases of hazardous constituents from containers to
groundwater. They require primary containment (e.g., by replacement of worn-out containe's and
requiring container construction that is compatible with the materials stored). Also required are
inspection procedures for unit closure. TSDFs must install secondary containment to capture any
releases from container storage areas.

The Task For ce recommendsadopting the TSDF standards (40 C.F.R. Part 264, Subpart
I) for managing recyclable materials in containers and containment areas at all Category B-D
facilities. Hazardous waste container storage areas have been subject to these regulations for
more than five years, and we believe that the rules have provided good protection of groundwater
without overly burdening the regulated community.

Tanksand Tank Systems

Tanks and tank systems™ must comply with standardsin 40 CF.R. Part 265, Subpat J
(for generaors and interim status TSDFs) or Part 264, Subpart J (for pemitted TSDFs). These
standards are meant to prevent releases of hazardous constituents to groundwater. They require
an initial assessment of the integrity of the tark system; containment and detection of releases;
minimum design and installation specifications; general operating practices; proper inspection;
response to leaks and spills; and closure and post-closure care.

Although the RCRA regulations address most aspects of tank systems, the emphasisison
secondary containment and leak detection (40 C.F.R. 88 264.193 and 265.193). In a secondary
containment system, two impermeable barriers are situated between the wastes and the external
environment. Thefirst barrier isthe wall of the treatment or storage tank. The secondary barrier
may be a second tank wall, a concrete vault, aliner (such as a synthetic membrane liner), or
another device gpproved by the permitting authority.

Secondary containment must cgpture 100 percent of the volume of the largest tank within
the containment system. The ancillary equipment of thetank system must satisfy technical
requirements for material compatibility, tank system strength, system foundation, leak detection,
and liquid removal.

If aleak occursin the primary tank wall, the secondary containment barrier prevents the
release of wastes into the environment. The secondary containment system also provides an
enclosed space in which leaks from the primary tank system can be easily detected and removed.

Spill prevention controls must prevent the release of material during tank filling, content
transfer, and emptying. Facilities using hazardous waste tanks must provide design and/or
operating feaures to prevent sills and overflows.

All ancillary equipment must also have appropriate secondary containment, as required in
40 C.F.R. 8 264.193 (f) and 265.193(f). Certain ancillary equipment is exempted (for example,
above- ground and readily accessible piping that can be inspected daily). In general, tank
systems must satisfy the technical requirements for:

¥Tank systens include tanks and any associ ated equi pnent,
such as pi pes, punps, flanges, and val ves.
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Material compatibility. Both primary and secondary containment structures must be
made of or lined with amaterial tha will not be weakened or degraded by the waste
placed in the system.

Tank system strength. The system must be strong and thick enough to withstand any
foreseeable forces to which it may be subjected (for example, the pressures exerted by
groundwater, frost heave, or vehicular traffic over or around thetank system).

System foundation. The foundation or base of the system must be cgpable of preventing
system failure due to settlement, compression, or uplift.

Leak detection. A leak detection system must be installed that is capable of detecting the
failure of the primary containment structure. The system must be capable of detecting
and collecting releases and accumulated liquids until the collected material is removed.

Liquid removd. The secondary containment system must be sloped or otherwise
designed and operated so that all liquids entering the system can be dficiently collected
and removed.

A tank owner or operator may petition the EPA Regon or authorized Stae to obtain
either atechnology- or risk-based variance from the secondary containment requirements.

Integrity Assessments. The tank reguations allow fadlities to add secondary contanment to
an existing (primary containment) tank system any time until it is 15 years old. Under

40 C.F.R. 88 264.191 and 265.191, owners or operators of existing tank systems without
adequate secondary containment were required to have an independent, qualified, registered
professional engneer perform an integrity assessment by January 12, 1988. The integrity
assessment determined if the tank system was leaking or unfit for service

Design and I nstallation. Sections 264.192 and 265.192 provide standards for designing and
installing new hazardous waste storage and treatment tank systems or components. The principal
design requirement is that new systems or components must be provided with secondary
containment. This requirement applies not only to new tank systems, but also to:

any tank, piping, or other equipment installed as an expansion or replacement to an
existing tank system;

existing equipment moved or reinstalled to replace components of existing hazardous
waste tank systems,

any existingtank systemsor components not historically used for hazardous waste
treatment or storage, but into which hazardous waste has been or will be introduced after
July 14, 1986.

As part of these requirements, all new tank system design features and installation
procedures must be assessed and certified by an independent, qualified, registered professional
engineer.

General Operating Requirements. Sections 264.194 and 265.194 address the day-to-day

operation of hazardous waste treatment and storage tanks. These requirements govern the nature
of materials that may be introduced into the tank and the use of spill and overflow prevention
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controls. More specifically, no hazardous wastes or treatment reagents may be introduced into a
tank system that may jeopardize the integrity of the tank.

Similarly, tank system operators must provide design and/or operating features to protect
against spills and overflows. Spill prevention controls should prevent the release of material
during tank filling, content transfer, and emptying.

Requirementsfor Tank System Inspections. Facilities must inspect the following components
of hazardous waste treatment and storage tanks and tank systems: overfill controls, data from
operating equipment, release detection equipment, above-ground tank system components, and
corrosion protection devices (40 C.F.R. 88 264.195 and 265.195).

The design specifications also require secondary containment. The secondary barrier can
be a second tank wall, a concrete vault, aliner (such as a synthetic membrane liner), or another
device approved by the State.

All new tank system designs and installation procedures must be assessed by an
independent, qualified, registered professiona engineer.

The Task For ce recommendsadopting 40 C.F.R. Part 265, Subpart J requirements for
the management of Category B-D recyclable materialsin tanks. Like EPA's container
regulations, the hazardous waste tank rules are time-tested, provide the necessary protection of
groundwater, and are affordable. We believe that existing tanks that will be subject tothese
standards should be granted the same amount of time to achieve compliance that was provided to
existing hazardouswaste tanks when the requirements were promulgated (up to 15 years,
depending on the age and condition of the tank). We also recommend that States should have the
flexibility to evaluate alternative compliance measures that achieve the same objedives as the
RCRA tank rules.

In addition, the Task Force recommends that variances be allowed from these rules for
existing recycling units, if the facility can demonstrate that retrofit of those devicesis either
technically or economically infeasible. Any variance should include a demonstration that the
unit, asinstalled, presents no significant risk of releasing hazardous constituents to groundwater.

Containment Buildings

Standards for managing hazardous wastes in containment buildings (storage units where a
building with roof, walls, and floor can provide containment of waste) are found in 40 C.F.R.
Parts 264 and 265, Subpart DD. Containment buildings are arelatively new management
practice designed to address the problem that arose out of the Third-Third Land Disposal
Restrictions rule prohibiting the placement of certain dry bulk hazardous wastes on the land prior
to treatment. This prohibition had the inadvertent effect of limiting storage practices for
materials destined for recycling. The inconsistency arose because EPA regulations allow the
storage of liquidsin tanks or containers prior to treatment or recycling.

To address thisissue, EPA promulgated containment building standards. These standards
consist of four parts: standards that must be met for a containment building to be excluded from
the definition of land disposal; design and operating standards; closure requirements; and
operating standards that apply only to storage less than 90 days in a contanment building at a
generating facility.
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The main emphasis of the regulations, however, is on prescribed performance standards.
These standards include a building structure that is completely enclosed with afloor, walls, and a
roof to prevent exposure to the elements; ensuring incompatible wastes ae not placed in the unit;
installing a primary barrier capable of withstanding themovement of personnel, waste, and
equipment during the lifetime of the unit; good housekeeping practices to keep the primary
barrier free of significant cracks, gaps, or corrosion; certification of the building by a qualified,
registered professional engineer; release detection and removal procedures; and unit inspections.

For units managing free liquids, the building must have both primary and secondary
containment. The primary barrier must be designed to prevent the migration of wastes into the
barrier, and it must be sloped to drain liquids into aliquid collection and removal system. The
secondary containment system must include a sscondary barrier designed and constructed to
prevent migration into the barrier and aleak detection system cgpable of detecting failure of the
primary barrier and collecting accumulated liquids at the earliest practicable time.

The Task For ce recommendsadopting 40 C.F.R. Part 265, Subpart DD standards for
managing recyclable materials in containment buildings. These standards were developed after
extensive technical consultation with the regulated community, and represent an economically
achievable way to prevent contamination of groundwater. We also recommend that containment
buildings be considered adequate secondary containment for furnaces recycling secondary
materials.

Air Emissions

EPA presently regulates process vent air emissions of volatile organic compounds
(VOCs) from all hazardous waste management units at TSDFs under Subparts AA of Parts 264
and 265 and equipment leaks of VOCs from hazardous waste management process units under
Subparts BB in Parts 264 and 265. EPA dso has proposed regulations (Subparts CC under Parts
264 and 265) to extend its air emissions standards to surface impoundments, tarks, containers,
and miscellaneous hazardous waste units not covered by the Subpart AA and BB standards. As
part of this proposed rule, EPA also proposed extending the applicabil ity of Subparts AA and BB
of 40 C.F.R. Part 265 to hazardous waste generators accumul ating waste on-site for 90 days or
less.

The Agency has promulgated regul ations under the Clean Air Act (CAA) and its
amendments that can apply to the same facilities and constituents as RCRA. The requirements
generally affect total emissions from the facility (from both RCRA permitted units and other
units), while the hazardous waste program rules generally affect only RCRA permitted units.

The CAA requiresEPA to identify and designate compounds as hazardous air pollutants
(HAPs), then develop standards to protect the public with an ample margin of safety. The Agency
has designated, among other constituents, arsenic, asbestos, benzene, beryllium, and mercury as
HAPs.

A second CAA program designed to assist the States in achieving Nationd Ambient Air
Quality Standards (NAAQS) for ozone may limit the same air eamissions as the RCRA Subpart
AA and BB rules. Under the authority of the CAA, EPA has devdoped a series of Control
Technical Guidelines Documents (CTGs) describing emissions controls for existing emissions
and recommending standards for incorporation into State Implementation Plans (SIPs). CTGs
were specifically limited to VOC emissions. Because of the RCRA TSDF air rules, EPA decided
not to issue a CTG for facilities affected by these rules. Instead, EPA advised the States of the
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existence of the RCRA rule and suggested that they include it in their overall planning for VOC
reduction. In some cases, States may have dected to write specific air rules for these sources; or
some of them may be affected by air rules not specifically focused on hazardous waste units.

Another CAA program potentialy limiting VOC emissions at TSDFs is the Prevention of
Significant Deterioration (PSD)/New Source Review (NSR) permitting program. This program is
intended to attain and maintain the NAAQS. Although PSD and NSR differ significantly, each
requires stringent controls on emissions from new, modfied, or recongructed emission sources.

The CAA amendments continue the CAA programs, but amend two of the programs
potentially a@fecting TSDF VOC emissions, and adds a new permitting program. The most
significant change isin the National Emission Standards for Hazardous Air Pollutants
(NESHAPs) program. A key feature requires the Agency to regulate 189 compounds and
compound groupsidentified by Congress as HAPs Under the first phase of this program,
facilities must meet Maximum Achievable Control Technology standardsto control excess toxic
air emissions, or HAPs, from specified industries. Several years laer, EPA isrequired to
evaluate the residual health effects based on these standards, and to develop more standards as
needed.

The CAA amendments also provide for new programs and regulations to attain the
NAAQS, in particuar the ozone NAAQS. EPA must develop new CTGs for the States to
implement as part of their SIPs. The most dramatic changes require EPA to impose sanctions on
States failing to meet the NAAQS or certain mandatory milestones and allow the States incressed
flexibility to administer their air programs. To avoid the sanctions, States must reduce VOC
emissions in 0zone nonattainment areas. States have been encouraged to ensure implementation
of the RCRA air rules to address VOC emissions from these sources. In addition, they may have
generic VOC rues that coincidentally apply to TSDF recycling units.

The CAA amendments also added an operating permit program similar to the NPDES
permitting system under the Clean Water Act. All States must develop and implement permit
programs, permits will include all CAA amendment provisions relevant to the facility (e.g.,
NESHAPs), but will nat necessarily include provisions mandating the same controls as RCRA
air regulations. Thisisbecause: (1) hazardous waste facilities may not be large enough sources
of air emissionsto trigger CAA requirements; (2) facility-wide limits may encourage companies
to focus on controlling bigger sources of emissions within the facility; (3) industry-specific rules
may not be completed for severa years; or (4) States are relying on the RCRA air rules for the
emission reduction.

The Task Force recommendsrelying on CAA amendment requirements for Categories
B-D, rather than RCRA TSDF air emisson regulations for unitsinvolved in the recyding process
(storage contaners, tanks, and reclamation units). This recommendation would only apply to
situations where it is clear that CAA standards will limit ar emissions from therecycling process
and storage units.

Thereisastrong possibility that both the CAA amendments and RCRA will regulate the
air emissions from recycling processes in the near future The Task Force recommends
eliminating this potential redundancy by relying on CAA standards and regulations whenever
possible in order to benefit from the prioritization of air emission sources that is possible under
that program.

Operations Plan
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Detailed operations plans are currently required as pat of the Part B permit process (see
40 CFR 88 270.14-26). These plans desaribe very goecifically how the secondary material will
be managed from receipt through storage, treatment, and disposal. Information provided
includes: ageneral description of the facility; chemical and physical analyses of hazardous
waste in order to manage the material in accordance with Part 264 management requirements; a
copy of the waste analysis plan; and adescription of procedures, structures, or equipment used at
the facility to prevent hazards in unloading operations, or prevent runoff from hazardous waste
handling areas to other areas of the facility or environment.

The Task Force recommendsthat facilitiesin Categories B, C, and D provide the State
with amore simplified operations plan as a condition of compliance. This operations plan woud
consist of two parts. Thefirst part would be a waste analysis plan that would describe the
chemical and physical processes used to measure and identify chemical parametersin the
secondary materials, the frequency of measurement, qudity assurance and control procedures,
and how the facility decides to accept or reject materids destined for recycling. The second part
of the plan would describe facility operations, including how recyclable materials are handled
and processed from receipt through recycling.

Speculative Accumulation

The limits on accumul ating hazardous waste for specul ative purposes ae found in
40 C.F.R. 8 261.1. The purpose of these rulesisto prevent the storage of large inventories of
hazardous secondary materials otherwise exempted from the hazardous waste management
system. Because RCRA does not regul ate these materials as hazardous wastes, accumulating
large quantities for an extended time could significantly threaten human health or the
environment. |f leakage from improper storage contaminates the soil or groundwater, removal
could also impose significant financial burdens on taxpayers if the responsible company is unable
to pay the costs.

EPA's hazardous waste regul ations define otherwise exempt or excluded secondary
materials as solid wastes if they are "accumulated speculaively." A secondary maerial is not
accumulated speculatively if the person accumulating the material can show tha the materia is
potentially recyclable and that there is a feasible means for recycling it. To avoid triggering the
speculative accumulation rule, facilities also must be able to show that, during the calendar year
(commencing every January 1) the amount of material that isrecycled, or transferred to a
different site for recycling, equals at least 75 percent by weight or volume of the amount of
material accumuated at the beginning of that period. If those conditions are not met, EPA
defines the material as solid and patentially hazardous waste, subject to all applicable RCRA
requirements.

The Task For ce recommends modifying the specul ative accumulation provisions to
allow accumulation of exempt/excluded secondary materials at Category B (on-site) facilities for
18 months and at Category C and D (off-site) fecilities for 12 months. The 12 or 18 monthlimit
on storage without a permit begins on the first day of storage. However, we do not bdieve that a
facility should be required to empty its storage units every 12 or 18 months. Instead, during each
period of 18 months or less, the amount of material accumulated on-site at the end of the period
must be equal to or less than the amount of material accumulated on-site at the start of the period.

Facilities would not be required to compute "rolling averages.” Rather, they would be
required to compute operating log entries of when the storage began and to show through
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accounting procedures (e.g., first in, first out) that materials recycled equaled the material
received.

In effect, the Task Force is proposing to shift from a"snap shat" approach to amass
balance or flow process approach. The facility would be required to provide the necessary
documentation that an amount equal to 100 percent of the secondary materials stored in the
previous 12 or 18 months was removed from storage. However, we continue to seek suggestions
on aternative procedures which would accomplish our goal.

The Task Force believes that the new system provides sufficient controls to prevent
mismanagement of materials accumulated within the recommended time limits. In generd, our
recommended approach requires that storage in Categories B-D meet the same management
standards applicable to storageby generators or TSDFs in the current system.

As part of this new system, Category B-D recyclers must notify EPA or the State that
they intend to accumulate recyclable materials for more than 90 days and document in thar
operating logs the amounts and types of materials stored. All storage is subject to the standards
for tanks or containment buildings described earlier in this section; recycle's would be required
to maintain proper operating and labelling records describing the date accumul ation began.

We have recommended a longer allowable accumulation period for on-site facilities
because some specialty chemical and pharmaceuticd manufacturers use batch (rather than
continuous) processes. Representatives of these firms told us that their normal production cycles
may run as long as 18 months between batches of the same product. They believe that the
current 12-month speculative accumulation limit discourages recyding of off-specification
materials.

It is not clear how much safe recycling isaffected by the 12 month limit for on-site
accumulation of exempt or excluded materials without a permit. We intend to invedigate this
issue, and to consider other options such as a rebuttabl e automatic 6-month extension of the 12-
month limit for Category B facilities.

We do not believe that facilities recycling materials generated off-site should be allowed
to accumulate thematerials without apermit for longer than 12 months. These recyclers should
not accePt shipment of materials to their facilitiesif they cannot recycle the materials within 12
months.® In previous years, excessive accumulation by off-site recyclers (especially commercial
recyclers) resulted in the contamination of several large sites, requiring remediation by the
Superfund program. We believe that the speculative accumulation limit of 12 months for off-site
facilitieswill help prevent arepetition of such contamination.

Although RCRA requires permits for treatment or storage of hazardous westes,
generators may accumulate or treat hazardous wastes on-site in tanks, containers, and
containment buildings for up to 90 days without a permit. EPA believed this would reduce the
volume of wastes sent off-site for treatment or disposal and avoid the need to develop permits for

2%Actual ly, the current rules can allow up to 24 nonths.
Because the rules only apply to materials present on January 1 of
each year, materials received on January 2 will not be counted
until the follow ng January 1. At that point, 75% of the
mat eri al s need not be recycled or disposed of for another 12
nont hs.

5-21



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

hundreds of thousands of generators. The wastes that generators accumulate or treat are subject
to certain management requirements for tanks, containers, or containment buildings, including
secondary containment and release response.

The Task Force recommendsallowing recyclers to accumulate all recyclable materials
(including hazardous wastes) for 18 months on-site and 12 months off-sitewithout having to
obtain a RCRA permit. However, the accumulation of hazardous wastes must teke placein
RCRA tanks, containas, or containment buildings. Since we have recommended that RCRA
recyclers who store reguated wastes for more than 90 days be required to natify the State or EPA
of their intent to recycle, the regulatory agency will be aware of the potential accumulation and
can conduct inspections as appropriate. The tank, container, and containment building standards
will provide adequate protection against releases.

Recycling Unit Standards

Recycling units (not storage units) processing secondary materials are currently exempt
from most hazardous waste regulations. In the past, EPA has been reluctant to subject recycling
unitsto all the requirements of the hazardous waste program, out of concern that these
requirements would inhibit recycling. Asaresult, the Agency has deferred some decisions on the
appropriate regulatory requirements to apply to these units.

We believe that the tailored regulatory approach desaribed in this report balances the need
to protect human health and the environment with the need to remove significant economic
impediments to safe recycling. Therefore, the Task For ce recommendsthat all recycling units
at Category B-D facilities should be subject to the same management standards as accumul ation
units (40 CFR Part 265, Subpart J). Units (not otherwise exempt) that produce only "cleanfuels’
or commercia chemical products that are used in fuels (and that is their normal manner of use)
should be classified as manufacturing units rather than recyding units.

We do not believe that the Agency should specify design or operating procedures for
specific recycling processes; rather, it should ensureonly that unsafe materials will not be
released to the environment. Recyclers should be afforded the same flexibility to improve their
production processes as manufacturers of virgin products. Otherwise, it is unlikely that these
facilitieswill be able to compete successfully in a marketplace that demands continuous
improvements in efficiency and flexibility to adapt to changes in market or regulatory demands.

M odifications

To successfully adapt to changing demands, fadlities currently subject to RCRA permits
must continually make changes to their operations. Because these changes often affect their
RCRA permit, EPA established the permit modification process. The process differs, depending
on whether the modification was i nitiated by the permitting authority or by the permitted facility.
If the permitting authority initiates the modification, it must follow administrative and public
involvement requirements comparabl e to the full permitting process.

If the permitted TSDF initiates the modification, requirements vary, depending on how
substantially the modification changes the conditions of the original permit. Three classes of
permit modifications exist for changes initiated by the permitted facility. These are:

Class 1. Routine modifications and correction of errors, such as changng typographical errors,
upgrading plans and records mantained by the facility, or replacing equipment.
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Class 1 modifications involve only simple administrative procedures. The permittee may
make the changes without the approval of the authorized permitting agency. However, the
permittee must notify the authorized permitting agency by certified mail or other means within 7
calendar days after the changeis put into effect. This notice must specify the changes being made
to permit conditions or supporting documents referenced by the permit and must explain why the
changes are necessary.

Within 90 days of implementing a change, afacility making a Class 1 modification also
must notify all partieson its mailing list of the change. Any member of the public may ask the
permitting agency to review the modification request. The permitting agency may deny the
request.

Class 2: Common or frequently ocaurring modificetions needed to maintain afacility's capability
to manage wastes safely or conform to new requirements.

Before making Class 2 modifications, the permittee must submit a request for approval of
the change to the permitting agency. The request must describe the change explain why it is
needed, and provide information showing that the change complies with EPA's or the State's
technical standards for the facility. Unless the permitting agency specifically requests adelay, a
facility may begin construdion 60 days after submitting the Class 2 notice.

As part of the Class 2 modification process, the permittee must notify everyone on the
facility mailing list of the proposed change by letter and publish a notice in a major newspaper.
The notice must appear within 7 days before or after the fecility submits the request to the
permitting agency. The newspaper notice marks the beginning of a 60-day public comment
period and announces the time and place of an informal public meeting.

Class 2 modifications require additional stepsin the review process not required for Class
1 modifications. After the permitting agency receves written comments, it can review the
modification request and extend the review period by an additional 30 days. If the permitting
agency does not deny or approve the proposed modification during the extended 30-day review,
the facility may begin operating under the modified conditions for 180 days. Within that 180-day
period, however, the permitting authority still has the option of approving or denying the
modification. If the permitting authority has not denied the proposed Class 2 modification 250
days after it was submitted, the public must be notified that the modification will become
permanently authorized unless a decision to deny it is made within 300 days.

Class 3: Major modifications that substantially alter the facility or its operations, such as
management of different wastes that require different designs or management practices.
Modifications under this class are subject to initial public notice and meeting requirements as
well as permit issuance procedures.

For Class 3 permit modifications, the process resembles that for a new Part B permit.
There is a60-day public comment period on the application, followed by preparation of any
conditions on the permit modification by the permitting agency, notification to the public of the
permitting agency's drat decision, a second public comment period, a public hearing (if
requested), and aformal announcement of approval or denial of the application for the
modification.

EPA devel oped these classes of permit modificationsto tailor the degree of regulatory
oversight and public participation to the potential risk of the change. Because of the
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requirements for permitting agency review and public involvement, modifying permitsis time-
consuming for dl except Class 1 modifications.

The Task Force recommendsa simpler administrative process for facilities planming to
modify their recycling operations. We believe that most types of recycling facilities should
notify their EPA Region or State of modifications intheir Biennia Report. Only Category D
(commercial) recycling facilities undergoing a major?* modification would be required to obtain
prior regulatary agency approval, unless the change would cause thefacility to be defined as a
Category D facility for thefirst time. In these cases, the facility would follow the prior approval
procedures established for new Category D facilities.

The Task Force believes that most facility modifications of recycling operations can be
addressed effectively by using the EPA/State biennial reporting process. Once identified, EPA or
State personnel can target a facility for inspection to verify the successful modification. States
with annual rather than biennial reporting requirements can chooseto be notified morefrequently
of any modifications.

Our discussions with industry revealed that the current modification procedures are
among the biggest impediments to hazardous waste recyding. They view the current process as
so slow and uncertain that companies cannot plan and operate effectively. In particular,
companies cited the necessity of installing new equipment (pumps, tanks, or processing
equipment) to improve efficiency, respond to market demands, or simply to replace old
equipment. In most cases, this equipment does not alter the capacity, basic process chemistry, or
raw materials used. We believe that our recommended approach will increase operational
flexibility without reducing the States or EPA's ability to review modifications that could
significantly increase risk to the public.

Closur e Procedures and Financial Assurance for Closure

EPA's hazardous waste regulations include requirements for closing hazardous waste
facilities and caring for the facilities after they are closed. "Closure” isthe process during which
hazardous waste is removed, i f poss ble, from a hazardous waste management unit or facility,
and any contamination to the equipment, facility, or to soil or ground water is addressed. Closure
may be partial or final: one unit or the whole facility may be involved, the facility may be
ceasing business entirely, or it may be only ceasing its hazardous waste management adivity.
RCRA requires closure activities to ensure that previous management of hazardous waste does
not endanger human health or the environment.

Two kinds of closure are may be performed, depending on the type of waste unit and
facility status. A unit may be" clean closed" if the TSDF or generator can remove all hazardous
wastes from the unit and decontaminate it. Units that are clean closed have no requirement for
post-closure care. For some units, such astank systems or drip pads, clean dosure must be
attempted; for others, it is an optional alternative to closure with post-closure care. Landfill
closureor " closureasalandfill" involves leaving the waste in place and installing an
engineered final cover to minimize the generation and release of |eachae during the post-closure
care period. " Post-closure" isgeneraly a 30-year period following the completion of closure

2!Maj or changes woul d significantly increase capacity, add
new secondary materials to those previously approved, or alter
the recycling process chem stry.
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activities duringwhich TSDFs or generators must monitor and maintain units with wastes left in
place to prevent releases of hazardous constituerts.

The closure requirements have three main parts:

Subpart G closure performance standard (explained below). The performance
standard is the most important part of the closure requirements and appliesto all closure
activities.

Procedural requirements. Subpart G establishes the timing of closure and post-closure
and the requirements to develop and obtain approval for closure and post-closure plans.?

Technical and design standards. Parts 264 and 265, Subparts | through O, W, X, and
DD, provide closure requirements that apply to specific RCRA hazardous waste
management units.

Neither the general standards nor the technical standards supersede the other; facilities must meet
both. TSDFs and generators may need to go beyond the technicd standards in some cases to
meet the general performance standard.

Closure requirements apply toall TSDFs, while post-closure requirements apply to
TSDFs with land disposal units (including landfills and some types of waste piles and surface
impoundments) and tanks, drip pads, or containment buildings that cannot clean close. Technical
standards for specific units include both closure and post-closure for some units, closure alone
for some, and an option of clean closure or post-closure care for others.

Requirements for closure and post-closure of permitted and interim status TSDFs are
described in 40 C.F.R. Parts 264 and 265, Subpart G, respectively. Closure and/or post-closure
requirements for specific waste management systems, such as containers, tank systems, landfills,
and incinerators, appear in Subpats | through O, W, X and DD of Pat 264 and SubpartsJ
through Q, W, and DD of Part 265. Part 266, Subpart H, incorporates by reference the Part 264
closure and post-closure requirements applicableto boilers and indudrial furnaces (BIFS)
burning hazardous waste.

Subpart G requirements for both Parts 264 and 265 include requirements to prepare
closure and post-closure plans that describe in detail all activities to be performed during the
closure and post-closure periods. The plan estimates the cost of closing the facility if athird
party performs closure. A facility must provide financial assurance in this amount — through a
surety, letter of credit, corporate guarantee, etc.

Closure and post-closure plans must be approved by the regulatory agency; this often
requires a significant investment of resources for both TSDFs and the environmental agencies as
the plan isreviewed and revised. Permitted facilities must obtain this approval as part of the
permit process, while interim status facilities submit plans for approval during the closure
notification process.

2?These plans are closely linked to requirenents for
financial assurance under 40 CFR Parts 264 and 265, Subpart H
(see background paper on financial responsibility).
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Generators generally may accumulae hazardous wastes in containers, tanks, and drip
pads without a storage permit. Unless these generators accumulate less than 100 kg of
hazardous waste on site per month, however, they must comply with the two most important
closure requirements: the closure performance standard (40 C.F.R. § 265.111) and disposal or
decontamination requirements (40 C.F.R. § 265.114). They aso must comply with most Part
265 closure standards for tanks and drip pads. Unlike TSDFs, these generators need not develop
detailed closure plans and obtain goproval for them. However, generators who accumul ate
hazardous waste on site for longer periods than specified by the RCRA regulations are
considered storage facilities. They must med all closure and post-closure requirements of Parts
264 and 265.

In our discussions, we have found relatively broad support (including industry
representatives) for requiring clean closure for recycling units. Because the new system prohibits
land storage, emphasizes prevention, and requires secondary containment for tanks and container
storage areas, most of the generators we consulted did not believe clean dosure would be
difficult.

However, industry considers preparing and submitting closure plansto be costly and
inefficient. A facility initially submits a closure plan primarily to provide the regulatory agency
with a cost estimatefor closure. Few first versions of closure plans coud be used by athird party
to close the unit or facility. Instead, the agency and the facility review and revise numerous
versions before the plan is approved. When the facility decides to close the unit or fadlity years
later, the plan usually must berevised beforeinitiating closure. Although afecility must
regularly update the plan to adjust the cost estimate, many technical aspects must be revised
when the plan isimplemented.

To remedy this problem, all participants in our Roundtable discussions favored
dispensing with the plan until the time for closure. Thiswas the only item on which there was
uniform agreement. They dso suggested adopting a " cookbook™ approachto closure cost
estimates. We agree with this approach. The Task For ce recommendsthat the Agency develop
a guidance document of conservative cost estimates based on the historical cost of closing
particular units. Instead of aclosure plan, the facility would submit awork sheet calculating the
closure cost estimate, tailoring it to the units and characteristics of the specific facility.

Spill Response and Corrective Action

When Congress amended RCRA with the Hazardous and Solid Waste Amendments of
1984 (HSWA), it expanded EPA's corrective action authority and responsibilities. TheRCRA
corrective adion program addresses rel eases of hazardous wades and hazardous constituents
from any solid waste management unit at a TSDF. Section 3004(u) of RCRA now requires that
any permit issued to a TSDF after November 8, 1984, address corrective action for releases of
hazardous wastes or hazardous constituents to any medium from any solid waste management
unit at the facility. The corrective action responsibility applies to facilities subject to the RCRA
permitting requirements, including operating permits for new and existing facilities and post-
closure permits for land disposal fecilities. In addition, Section 3004(u) requires that permits
include assurances of financial responsibility for complying with corrective action. Section
3004(v) of HSWA authorizes EPA to require corrective action beyond the facility boundary
where appropriate. Section 3008(h) authorizes EPA to require corrective action or other
necessary measures when there is or has been a release of hazardous wastes from an interim
status TSDF.
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EPA has codified certain statutory terms, the interim status corrective action authority of
§ 3008(h), and EPA's authority beyond the facility boundary of § 3004(v). In July 1990, EPA
proposed 40 C.F.R. Part 264, Subpart S, a comprehensive regulatory framework for
implementing corrective actions at RCRA facilities. Subpart S contains a detailed set of
technical requirements and procedures for investigating and responding to environmental releases
at RCRA facilities. Two parts of the proposal affecting the regulatory status of remediation
wastes have been finalized. States and EPA regional offices use the rest of Subpart S as
guidance in making site-specific decisions, although it isnot afinal rule.

Subpart S reguldions organize corrective actioninto four stages the RCRA Facility
Assessment; the RCRA Facility Investigation; the Corrective Measures Study; and the Corrective
Measures Implementation. Each stage acts as a screen, either allowing facilities to leave the
process or sending them to the next stage for more detailed review by the State or EPA.

A RCRA Facility Assessment isthe first step in corrective action. The purpose of the
assessment isto identify actud or potential releases from all solid waste management units. It
includes (1) afilereview of available information on the site; (2) avisual site inspection; and (3)
in some cases, a sampling visit. This assessment determines whether sufficient evidence of a
release exists to require the permitted or interim status TSDF to undertake more detailed
investigations. If, after completion of the assessment, it appears likely that a release exists, the
Agency dather compels corrective action by developing a schedule of compliance in theRCRA
permit, or issues an order pursuant to Section 3008(h).

The second stage of the corredtive action process is the RCRA Facility Invedigation. Its
purpose is to characterize the nature, extent, and rate of releases to the air, soil, or water.
Invedti gati ons may i ncl ude char acterization of the environmenta setting at the facility,
characterization of solid waste management units from which rel eases have been or may be
occurring, and descriptions of potential human and environmental receptors. While the permitted
or interim status TSDF is responsible for conducting the investigation, EPA oversees the work
through review and approval of work plans, reports, and site inspections. Once the investigation
is completed, the Agency evaluates the results and determines whether corrective measures are
needed.

If cleanup is required, the TSDF must conduct aCorrective Measures Study. The purpose
of the study isto identify aremedy or several alternative remedies for the contamination at the
facility. A study will most likely berequired if concentrations of hazardous constituentsin the
groundwater, surface water, soil, or air exceed "action levels," or triggers, for the given
environmental medium.

Using the cleanup remedies identified in the study, the State or EPA ultimately selects the
remedy that best addresses the contamination at the facility. Five factors are considered when
selecting aremedy: long-term reliability and effectiveness; reduction in toxicity, mobility, or
volume of wastes; short-term effectiveness; ease of implementation; and cost. Once the
regulatory authority selects the remedy, it either issues a 3008(h) order or modifies the facility's
permit to incorporate the remedy. Because seleding aremedy isamajor decision in corrective
action, the public is provided an opportunity to review and comment on EPA's preliminary
decision or appropriate remedial activitiesat the facility.

The final step in corrective action isimplementation of the remedy by the permitted or
interim status TSDF with regulatory agency oversight. During this stage, TSDFs are required to
design, construct, operate, maintain, and monitor the selected remedies. Theremedy is
considered complete when the State or EPA determines that (1) all media cleanup standards have
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been met; (2) the actions required to control the source(s) of contamination have been taken; and
(3) al procedures for removal, decontamination, closure, or post-closure care of units have been
complied with.

The Task For ce recommendsno facility-wide correctiveaction for any recyclingfacility
in Categories A through D. However, we believe facilities currently subject to corrective action
requirements should remain subjed to those requiraments. Facilitieswith existing part B permits
might be allowed into the new recycling system if the State certified that they had completed all
necessary cleanup requirements, or if the State found no releases during the RCRA facility
assessment/investigation phase.

In our recommended system, recyclers must report and clean up spills from recycling
units (including accumulation areas), but need not conduct a facility-wide investigation (unless
required by the State). We believe that the spill response requirements can be modeled after
those established for tanks at hazardous waste generator facilities These spill response
requirements (see 40 C.F.R. § 264.196) have six magjor components:

Q) Unit shut-down to immediately stop the flow of arecyclable material into the tank or
secondary containment system, and inspedion of the system to determine the cause of the
release;

2 Removal of the material from the tank system or secondary containment system within 24
hours after detection of the release, or in as timely a manner as possible to prevent harm
to human health and the environment;

3 Containment of visible releases to the environment, by conducting a visual inspection of
the release and, based upon that inspection, preventing further migration of the leak or
spill to soils or surface water, and removal and prope disposal of any visible
contamination of the soil or surface water;

4) Reporting to EPA or the State any release to the environment within 24 hours, and
submitting a report to EPA or the State within 30 days of detection of the release. The
report must describe the extent of the rd ease, itsimpact to surrounding soil, geology,
hydrogeol ogy; the results of any monitoring and sampling; proximity to downgradient
drinking water; and a description of response acions;

5) Installation of secondary containment, repair or closure. Unless the recycler satisfies
specific requirements described in the rules, the tank system must be closed;

(6) Certification of major repairs by an independent, quaified, regstered professional
engineer.

Response procedures are self-implementing, but the facility is still held accountable for
clean-up, including further spill clean-up that may be necessary if theregulatory authority
believes previous actions were unsatisfactory.

States believe that adequate state or federal cleanup authorities exist to address major
preexisting releases without requiring corrective action at recycling fecilities. Superfund, RCRA
§ 7003 actions, State hazardous waste or hazardous substance laws, and property transfe laws
currently enable most Statesto remedy existing contamination problems at RCRA facilities,
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including recycling facilities. Some States have authority broad enough to require facility-wide
cleanup similar to corrective action at manufacturing facilities with no hazardous waste activity.

Our recommended system reduces the potential for releases to the environment through
prevention and banning land storage. Eliminating corrective action increases the incentive to
recycle at manufacturing facilities that currently do not require treatment, storage, or disposal
permits. Furthermore, we cannot reasonably expect additional benefi ts from requiri ng facility-
wide corrective action at recycling fecilities. Facilities with previous releases will not apply for a
permit that would subject them to facility-wide corrective action. Since only clean facilities
would seek a permit, States would still have to rely on authorities other than RCRA corrective
action to addressthe contaminated sites.

Public Notice and Prior Approval

The current hazardous waste regulations prohibit building a new fadlity for thesole
purposes of treating, storing, or disposing of hazardous waste without first submitting and
obtaining a RCRA Pat B permit from the EPA or State permitting authority. The RCRA
permitting process is designed to allow detailed scrutiny of TSDFs by both the permitting
authority and the public. Obtaning a permit involves (1) submittal of a Part A and Part B permit
application by the applicant; (2) review of the permit application by the permitting authority; (3)
preparation of adraft permit dedsion to issue or deny the permit; (4) public noticeand comment;
and (5) issuance of afinal permit decision.

The Part B permit application is a detailed description of which hazardous wastes the
facility intends to manage and how it intends to manage them from their entry to the facility to
their treatment and disposal. More specifically, the permit applicant must describe in detail how
it will meet the administrative and nontechnical facility standards of Subparts B through E of Part
264 (and described above under the General Facility Standards), as well as the general technical
standards to prevent releases during operation and after closure (Subparts F through H), and the
specifictechnicd standards applicable to each waste management method (Subparts | through W,
AA, BB, CC, DD). Many of these requirements and standards are discussed in this section.

As part of this process, the permitting authority usually conducts areview for
compl eteness and accuracy, followed by a more detailed technical review of the application. This
detailed review of the TSDF operations is time-consuming and expensive for the facility and the
permitting agency. Often the applicant and the regulatory agency exchange information many
times before the agency completesitsreview. Followingthe technical review, the permitting
authority decides whether to prepare a draft permit or deny the application. Preparing the permit
is another lengthy process which requiresdevel oping both unit- and facility-specific conditions.
The permit also may include a schedule of compliance for corrective action.

The federal hazardous waste rules require public involvement during permitting. The
involvement istied to various events inthe permitting process. Upon receipt of a permit
application, the permitting authority is required to develop amailing list of interested parties.
When the permitting authority issues the draft permit or notice to deny the application, it must
also issue afact sheet on the permit, and a public notice of the action. The permitting authority
also must provide a public comment period and, if requested, conduct a public hearing. The
public comment period and hearing give members of the public a chance to voice approval or
disapproval of the permit decision (including any special conditions such as corrective action
compliance schedules) and to offer ideas for aternatives to the permit decision.
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The permitting authority considers all comments and issues afinal permitting decision,
either to approveor to deny thepermit, based on the facility's ability to mest RCRA regulations.
Final permits may be issued for an entire facility or for specific units at a TSDF. When the
permitting authority issues the final permit deasion, it must also issuea response to comments
that specifies which provisions of the draft permit decision, if any, have been changed in the final
decision and the reasons for the change. The response to comments must also describe and
respond to all significant commentson the draft permit decision raised during the public
comment period or duri ng the hearing.

The Task Force recommendsa departure from the current RCRA prior approval
requirements. Under our recommended approach, no permit would be required for any Category
B-D facility not dready having (or required to have) a RCRA permit. Only Category D
(commercial) facilities would require any prior government approval before beginning operation
of arecyding operation. Instead, as part of its notification therecyclingfacility would have to
certify to the State or EPA, before operations commence, that it isin compliance with the
applicable standards. This certification of compliance ensures enforceability of all designated
requirements for Category B-D facilities.

Even for commercial recyclers, prior approvd would not involve reviewing all of the
activities usually included in the Part B permit approvd process. Four mgjor elements would
require prior approva by EPA or the State: (1) a recycling operations plan describing how the
facility will recycle the secondary materials and the key operating parameters that will determine
how materials will be processed;” (2) demonstration of financial assurance for closure; (3)
demonstration of compliance with design requirements for tanks, containment buildings, or
container storage areas, and (4) demonstration of no "toxics along for theride." For al other
requirements established by EPA's rules, a certification of compliancewill be deemed adequate.

The Task Force recommendsthat public participation be required before operations
commence at large Category C (captive/product stewardship) and all Category D (commercial)
recycling fecilities. Large (morethan 12,000 kg/yr of secondary materialsrece ved) Category C
recyclers would be required to notify the surrounding communities of an intent to receive and
recycle secondary materials generated off-site. The community should have at lesst 30 daysto
request and inspect documentation of the types of materials to be recycled and the recycling
processes to be used. Thisinformation would be obtained directly from the recycler, but
recyclers would not be required to share confidential business information with the public.

If the members of the public later believe that the recycler has failed to meet the
requirements for Category C, they may seek an enforcement action by the State or EPA, or filea
citizen suit, as authorized by Section 7002 of RCRA. We bdieve that thislevd of public
involvement ensures that the community will underg¢and any new potential risks that may come
about asaresult of thetransportation of secondary materials through the community.

Commercial recyclers would be required to obtain prior government goproval for their
recycling operations plan, financial assurance estimate, secondary containment, and major

2This operating plan will include a chem cal analysis plan
showi ng whi ch chem cal paranmeters will be nmeasured in the
secondary materials and recycling processes and the frequency of
measurenent. Quality assurance and quality control procedures for
chem cal analysis also will be required.
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modifications. They would be required to obtain prior approval forthe TAR test only if
requested by the State or EPA. Included in the formal goproval process will be a comment
period and opportunity for a hearing on aregulatory agency's draft determination to grant or deny
arequest for approval of commercial recyding operations. All public comments would require
response in the final agency decision.

We believe that the formal approval process recommended for commercial recyclers
reflects the greater level of public concern about the possible risks from recycling when the
materials to be recycled may be generated far away and are transported to the community from a
distance.

State I mplementation

The Task Forcerecommends that States should have maximum flexibility and latitude to
implement the new recycling program. They should have the opportunity to develop
requirements that are different from federal rulesif, on balance, the same degree of
environmental protection is attained.

To bring about this flexibility, we believe that any necessary State authorization
applications should be evaluated by EPA to ascertain whether the entire recycling program
achieves environmental results similar to the EPA program, rather than comparing each
component of the State program to its federal counterpart.

We also believe that States should have the flexibility to demonstrate that alternative
State requirements are as environmentally protective as the EPA requirements. For example, a
State may choose to work with afacility to identify less burdensome ways to prevent
groundwater contamination, such as alternative frequencies of inspections or groundwater
monitoring. In return, the State could choose to require more stringent design or operating
procedures in other areas. We believe that EPA should work with the States to identify potential
"trade-off" requirements.

States should aso be ableto makethefind deci son about which recycling category a
facility isin, or whether afacility isexempt. Thisflexibility is paticularly useful in situations
whereit is hard to distinguish continuous manufacturing from waste recycling. We believe that
this will speed State decisionmaking, since States currently must be concerned about issues that
may be raised by EPA.

Finally, States should be able to take into account the ease or difficulty of retrofitting
existing facilities or units (such as recycling units) that were previously exempt under the RCRA
regulations but that would be regulated under our proposed scheme The Agency can work with
the States to identify alternative requirements that ensure protection of human health and the
environment.

RCRA HAZARDOUSWASTE RECYCLING: FULL SUBTITLE C

Under our proposed system, some recycling activities and materials would still be subject
to full Subtitle C regulation. We believethat these activities and materialsmerit the full panoply
of Subtitle C controls because of greater potential harm to human health and the environment.
This classincludes:
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Recycling of used oil (current rules allowing special management unchanged).
Recycling of " inherently wastelike" materials:
Dioxins (40 C.F.R. § 261.2(d)(1)) and

Certain secondary materials fed to halogen acid furnaces
(40 C.F.R. 8 261.2(d)(2)).

Waste-derived products containing " toxics along for theride" (" TARS") or
secondary materials containing TARS.

Recycling consisting of:
Landfilling or land storage and
Burning for destruction.

Other materialsand activitiesidentified by EPA in the future.
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CHAPTER 6
INDUSTRY-SPECIHC AND BASEL CONVENTION ISSUES
PETROLEUM REFINING

The Task Force has recommended exempting from RCRA hydrocarbon-bearing maerials
thermally processed at petroleum refineries. This exemption would be limited to intracompany
transfers - i.e, the material to be processed would have to be generated at afacility owned by the
same company that owned the refinery.

In addition, the exemption would not apply to materials used as direct feed to an asphalt
plant, since normal industry practice does not include feeding materids to asphalt operations.
This practi ce would entail higher potential for releases of any metals to groundwater through
direct contact with the ground.

Some members of the petroleum industry have stated that the proposed exemption should
be broadened to include intercompany transfers, as long as this exemption was limited to wastes
from facilities in specific SIC codes that routinely generate and manage hydrocarbon-bearing
materials. Examples of such facilities are:

oil and gas extraction facilities

production of industrial organic chemicals
petroleum refineries

crude oil and refined petroleum pipelines
transmitters and distributors of natural gas
operators of independent pipelines

petroleum produd bulk stations and terminals

The Task Force agrees that the exemption should be limited to the sources of secondary
materials identified by the petroleum industry. However, we continue to believe that the
proposed exemption for these wastes should be limited to intracompany recycling. The fact that
awaste is genagated by afacility from within alimited group of SIC codes does not necessaily
ensure that enough information about the waste will be available to thereceiving refinery to
enable it to process the waste easily and safely. We believe that a thorough knowledge of
Incoming materids can be guaranteed only when the recycling refinery is part of the same
company that generated the materials.

On July 28, 1994 [59 Fed. Reg. 38536, July 28, 1994], EPA promulgated arule stating
that recovered oil from petroleum refinery wastewaters and other sources is excluded from the
regulatory definition of solid waste if it is subsequently inserted into the petroleum refining
process before crude distillation or catalytic cracking. The rule was intended to respond to the
decision in AMC | that ongoing manufacturing processes are not under RCRA jurisdiction.

This exemption includes recovered oil from off-site sources owned by a different
company (examples are oil from other petroleum refineries, or from oil and gas drilling
operations). However, in the preamble of the July 28, 1994 final rule [50 Fed. Reg. 38536, July
28, 1994], the Agency specifically pointed out that the proposed rule would not have exempted
off -5 te materials, because the proposal covered a much broader category (all oil-bearing
secondary materials, rather than just recovered oil). EPA allowed the exemption for recovered
oil generated off-site because this material is essentially the same (in terms of physical
composition and potential risk) as recovered oil generated on-site.
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The Task Force's suggested exemption for secondary hydrocarbon-bearing materials, on
the other hand, includes substances that can vary widely in physical composition and range of
sources. The recycler may not be fully aware of the naure of hisincoming material, unless it
was generated by the same company. Although we will continue to evaluate this issue, we
believe that limiting our exemption to intracompany transfersis the most prudent course and is
most consistent with current Agency policy.

Some industry representatives have suggesed that our proposed exemptions should
include secondary hydrocarbon-bearing materials fed into a coker plant. They argue that the
current exemption for petroleum coke produced from oily hazardous wastes is revoked if the
coke exhibits a hazardous waste characteristic, andthat this qualification is sufficient toavoid
contamination of the coke by heavy metals. Environmental groups, on the other hand, believe
that the existing exemption for petroleum coke does not protect against mere dilution of metal
wastes in the coking operation, or increased metal air emissions when the coke is burned as fuel.

In the final rule for recyded recovered oil published on July 28, 1994 [59 Fed. Reg.
38536, July 28, 1994], EPA did not exclude recovered ail put into a petroleum coker from the
definition of solid waste. The Agency deferred this exclusion because it lacked data on the
amount of hazardous constituents (especially heavy metals) from petroleum refinery wastes
(including recovered ail) that actually ended up in the coke product. Specificaly, EPA lacks
sufficient data to show whether oil recovered from refinery wastewater tredment systems
contains toxic metals that are not present in the normal feed to acoker. Such metals could end
up in the coke product.

Since the Task Force also lacks data at this time about the possible effect of feeding
secondary hydrocarbon-bearing materials to petroleum cokers, we do not recommend adding an
exemption for thesematerials. Under our recommendations, therefore these materialswould
remain regulated under RCRA when they are generated, transported, and stored before recycling
into a coker.

It should also be noted that EPA has expanded the current exemption for petroleum coke
produced from oil-bearing hazardous waste generated on-site (40 CFR 8 261.6 (a)(3)(vii)). The
current exemption states that such coke is subject to regulation only if it exhibits a characteristic
of hazardous waste. The purpose of the exemption (based on section 3004(q)(2)(A) of RCRA))
isto allow petroleum companies to recycle oily refinery waste to their petroleum coker, without
automatically subjecting the coke output to the rules for hazardous waste fuels.

The final rule, published on July 28, 1994 [59 Fed. Reg. 38536], would expand this
exemption to include petroleum coke produced from oily hazardous waste generaed by an off-
sitefacility, aslong as that fadlity is owned by the same entity that owns the coker. EPA
expanded the exemption because there is no difference in the composition of coke produced
partially from on-site and off-site hazardouswastes, when the coke is produced by the same
entity.

The Task Forcehas also proposed to exempt the blending of secondary materials
containing hydrocarbons into commercial-grade gasoline at a petroleum refinery. Petroleum
refiners have suggested that this exemption be extended to include blending at petroleum
distribution facilities, since these facilities routinely blend secondary hydrocarbon-bearing
materials. We believe, however, that determining when potentially improper fuel blending is
occurring woud be very dfficult at a distribution center, since these facilities are not typically
inspected as part of the RCRA compliance program. It would be administratively difficult to
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begin proper inspection at the many locationswhere blending of gasoline tekes place We
believe the risksof improper blendng require that the regulatory agencies restrict this activity to
arelatively small number of locations, and that thase locations (refineries) be the sites most
likely to have the technical expertise to ensure that safe products are produced. Therefore, we
will continue to recommend that this exemption be limited to blending conducted at petroleum
refineries.

Environmental groups have also suggested that the exemption be limited to particul ar
waste streams effective as octane enhancers, which is normally the stated reason for such
blending. They believe that commercial specifications for gasoline do not cover the potential
contaminants to which the public might be exposed. Petroleum refiners argue that current
industry specifications for gasoline are enough to ensure that the blended gasoline does not
contain significant amounts of toxics. We agree that refiners are unlikely to accept materials that
will contaminate the ultimate product or significantly increase air or water emissions. Therefore,
we are recommending that the exemption be limited to octane enhancers.

USED ANTIFREEZE

Used antifreeze is generated by auto service centers and quick-change oil outlets when
coolant is drained and flushed from automotive radiators. It is collected and recycled to recover
ethylene glycol, which is sold for production of automotive antifreeze. Because used antifreeze
can fail the toxicity charadteristic leaching procedure for lead, it may need to be managed as a
hazardous waste. Therefore, if used antifreeze is hazardous, it must be transported under a
manifest to a permitted storage facility (unlessit is generaed in amounts less than 100 kilograms
per month). Thisinaeases the costsof recycling and makes therecycled antifreeze more costly
than new antifreeze.

Producers of antifreeze and the radiator service industry support moretailored
management standards for recycled antifreeze than the current requirements of Subtitle C. They
believe that management standards tailored to the specific risks of antifreeze would facilitate
recycling of this valuable material rather than disposal. Ethylene glycol recovered from used
antifreeze can be used in place of virgin ethyleneglycol in making new antifreeze. In addition,
recyclingwould discourage disposal of this material into publicly owned treatment works.

EPA has proposed streamlined requirements under Subtitle C for the collection and
handling of certain "universal wastes," such as hazardous waste batteries and certain recalled
pesticides. The Agency has also solicited comment on whether these streamlined requirements
are appropriate for used antifreeze.

The industry plans to supply the Agency with data stating why the RCRA recycling
requirements recommended by the Task Force would continue to discourage antifreeze recycling,
along with life-cycle analyses and cost-benefit data on increased recyding in the absence of the
current RCRA regulations. Until we have evaluated these data, we will not make specific
recommendations with respect to special management standards for antifreeze recycling
facilities.

SOLDER MATERIALS

Industry frequently uses the term "dross" to refer to oxide skimmings that form on the
surface of molten metal, regardless of whether the metal is avirgin metal being reshaped into a
different form, or isa metal in use (such as solder). Sol der dross of ten contai ns high
concentrations of tin and lead. It isrecyded to extract tin or lead for resale, as well as to produce
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commercia products. Recyclers have expressed substantial confusion about the regulatory status
of solder dross and related reclamed materials.

Some drosses are by-products under federal rules (end thus are not solid or hazardous
wastes when reclaimed). However, the circumstances of a material's use, including whether the
material becomes contaminated, determine whether it is classified as a by-product or a spent
material. EPA has stated that drosses generated from soldering printed circuit boards aretreated
as by-products rather than spent materials, and do not have to be managed under RCRA
regulations when they are reclaimed. The Task Force has not reevaluated these specific
determinations for the purpose of this report.

Some generators cannot easily determine whether thar materials are a by-product or a
spent material under RCRA. Others question why these materials should be regulated differently
from virgin mateias when they are managed the same way, and may contain almost the same
concentrations of hazardous constituents. Some potential solder recyclers are particularly
concerned about hazardous waste transportation costs. They believe that compliance with DOT
rules on shipment of hazardous materials is sufficient to ensure environmental safety. The Task
Force and the States agree that these and many other recyclable materials may safely be shipped
under these rules through use of arecyclables manifest, and have recommended this approach, as
discussed in Chapter 5 of thisreport. Therefore, it appears the issue raised may not be a serious
problem if our recommended approach is promulgated. Even if the materials are classified as
spent materials, we beli eve the requi rements are reasonabl e and acceptable to the i ndugtry.

LAUNDERED RAGSAND DISPOSABLE WIPES

Because of the mixture and derived-from rules and at times the TCLP toxicity
characteristic, reusable rags and disposable wipers are defined on occasion as solid and
hazardous wastes and are subject to full Subtitle C regulation. Industry has asserted that, when
these materials are managed or disposed of in accordance with management practices established
by the industry, the actud risk of harm is minimal.

Manufacturers of digposable wipers state that they contain only de minimisamounts of
hazardous waste when managed properly. Additionally, launderers of reusable rags state that any
hazardous constituents in the rags are subject to regulation under the Clean Water Act. States
and EPA regions dffer greatly in applicable definitions and implementation of requirements.

Manufacturers of disposable wipers and launderers of usable rags have supported a
conditional exemption from the regulations for their products when they are managed safely.
Appropriate management standards supported by industry include ensuring that containers of
rags or wipers are covered (during accumulation) and do not include free liquids, compliance
with Clean Water Act pretreatment requirements during the laundering (recycling) of rags, and
thorough cleansing of the reusable textiles before they are discarded.

The environmental community believes that any rdief for disposable wipers should be
based upon the concentration of hazardous constituents in the wipers. They do not believe that
thisis arecycling issue, and they suggest that these materials should beevaluated in the context
of EPA's efforts to set concentration-based "exit" limits for hazardous wastes. With respect to
reusable rags, they suggest exempting the rags from Subtitle C requirements only if any
laundering process could be demonstrated to remove or destroy the hazardous contaminants
effectively before reuse. They believe that before such treatment, the rags containing listed
wastes or failing atoxicity characteristic should be managed as hazardous wastes.
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The Task Force and States are aware that there are significant implementation difficulties
associated with goplying hazardous waste regul ations to these materials (particularly in the case
of small businesses). We also are aware that specia recyding rules for reusable rags only may
create a market advantage for these materials, which we could not currently justify; we do not
have data to indicate that placing disposable wipers in secure landfills is necessarily riskier than
dischargng materials from laundered rags into sewers even with Clean Water Act controls. We
believe that rags and wipers managed in accordance with current industry guidance will probably
present minimal ri, at least if they are contaminated with FOO1-FO05 spent solvents (the most
common listed waste found in the rags and wipers). We are not aware of any case of
environmental damage resulting from the mismanagement of contaminated rags or wipers,
despite the fact that these materials are not normally managed as hazardous wastes today.
Therefore, we recommend clarifying that rags and wipes containing listed spent solvents are
exempt from Subtitle C if the specific management standards described above are met.

WOOD PRESERVATIVE WASTEWATERS

At wood preserving facilities, wood is chemically treated and removed from a pressurized
cylinder. Excess preservative, which is alisted hazardous waste, drips on adrip track or drip pad
near the cylinder. The drip pad (abermed, free-draining device) contains and collects the spent
formulation, along with wastewaters (wash water, rainwater, snow) that may accumulate on the
pad. Design standards and integrity assessment procedures for the drip pads are established as
part of the hazardous waste program (40 C.F.R. Part 264 Subpart W).

In many facilities, these wastewaters are reclaimed and returned through a sump and
piping for use in making a new preservative. This process recycles the wastewaters without any
identified threat to the environment. The wood preserving industry has stated that classifying
reclaimed and reused wastewaters (especially rainwater) as hazardous waste is inappropriate and
results in the perception that large amounts of hazardous waste are generated. Seveaa States tax
the waste according to the total volume generated, rather than by the amount of new preservative
reaching the drip pad.

The industry believes that these recycling practices are actually the functional equivdent
of "closed-loop" recycling, which would beexempt under 40 C.F.R. 8 261.2(e)(1)(iii) if the
materials were not reclaimed. They arguethat the "reclamation” taking place is merely minimal
solids screening to remove dirt and debris that are incompatible with the manufacturing process.
The environmentd community, on the other hand, is concerned about the use of land-based units
(such as drip pads) for thisindustry.

The Task Force is evaluating whether the term "reclamation” should include such
practices as solids screening, settling, and ssimplefiltration. Many industry observers have
argued that these practices are incidental to most normal manufacturing processes. They believe
that these measures should not automatically subject an otherwise exempt recyding operation to
RCRA. Asdescribed earlier in this chapter, we are considering whether to adopt this
recommendation.

If the Agency ultimately chooses to exempt "incidental processing” from the definition of
reclamation, we will also consider altering the new no land storage condition recommended for
"closed-loop" recycling. This change would allow wood preserversin compliance with Subpart
W design standards to qualify as closed-loop recyclers of wastewater that is captured on the pad
and returned to the process. This goproach would require a determination that the conarete
channelsused to convey the water from the drip pad meet the definition of no land storage. We
believe that these channels will meet the definition of atank in 40 CFR §260.10.
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BASEL CONVENTION

The Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal was signed by the United States in March 1990. It isthe first treaty
exclusively devoted to the export and import of hazardous wastes. The Convention also covers
municipal solid waste and municipal incinerator ash.

The Basel Convention was designed to ensure that environmental problems are not
transferred from one country to another. The Convention helps to ensure this by reducing the
generation and the transboundary movement of the wastes mentioned aove (covered wastes) and
by establishing environmentdly sound management as the universal standard for those waste
exports and imports that do occur.

Although the United Statesis asignatory to Basdl, it will not be aparty to Basel until
we actually ratify the Convention. Forthe United States to ratify, Congress must enact
legidlation granting the authority to implement Basel's terms. In February 1994, the
Administration issued its statement of principles for Basel legislation which, if enacted into law,
would allow the United States to ratify the Convention.

By emphasizing waste minimization and limiting waste exports, the principles aim to
make the United States even more self-sufficient in managing the waste it generates. The
Administration has asked Congress to help achieve this goal by legislating an immediate ban on
exports beyond North America (with a5 yea grace period for countries in the Organization for
Economic Cooperation and Devel opment, and with exceptions made only in very limited
circumstances).

This ban would include the following wastes covered under the Basel Convention:

0 Hazardous waste that is identified or listed under section
3001 of the Solid WasteDisposal Act;

o) Additional wastes covered under the Convention:
- Municipal solid waste;
- Municipal incinerator ash;

- Waste provided special status domestically under sections 3001(b)(2)-(3) of
RCRA, if such waste exhibits a characteristic of hazardous waste identified under
section 3001; and

- Any waste identified in regulations promulgaed by the President as necessary to
implement the Basel Convention and any amendments thereto.

It should be noted that transboundary movements from the United States of certain
commodity-like secondary materials for recycling (specifically scrap metal, paper, textiles and
glass, when separated and exported for recycling) would not be covered by thislegid ation. In
addition, the Administration has asked Congressto includeinits implementing legislation a
mechanism for the Executive Branch to identify other commaodity-like recyclables that would be
placed outside the scope of thislegidlation.
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The principles of the Administration also call for aban on the export and import of
covered wastesto facilities where the United Statesgovernment hasreason to believethey will
not be managed in an environmentally sound manner. In addition, the principles include strong
enforcement authority that would allow the return of illegally exported or mismanaged covered
waste to the United States and the prosecution of those who violate United States law.

Many recommendations made by the Task Force involve specia management conditions
for recycled hazardous waste (we are recommending no changes in the current exemption for
scrap metal). We are still evaluating legal mechanisms to implement this concept. One
mechanism might be conditional exemptions for recycled materials, under which an otherwise
hazardous material would not be considered hazardous waste if it were managed under the
specific conditions.

If the contingent management approach is adopted, it may be reasonable to include
domestic management of the waste as one of these specific conditions. These maerials would
not be regulated as hazardous waste domestically but would be considered hazardous wastes
when exported. Somelikely canddates for this staus would be hazardous wastes from smdl
guantity generators, hazardous wastes from lab samples, and lead acid batteries.

In viewing our domestic program in the context of the Basel Convertion, it isalso
important to realize that whatever we decide to do domestically, our waste exemptions do not
necessarily apply when the hazardous material is exported. Should we exempt a hazardous
material from regulation domestically and from export regulation under special conditions
relating to how the material is managed (e.g., scrap metal), it is still possible that an importing
country may control the material as a Basel waste under its domegic legislation. In such cases,
the importing facility or country may require various safeguards and documentation that the
United States may consider unnecessary. TheUnited States exporter is nevertheless obligated to
comply with any such requirements.
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APPENDIX A
JURISDICTION

Congress "overriding concern” in enacting RCRA was a national system to ensure the
safe management of hazardous waste. However, the scope of EPA's Subtitle C authority has
always been controversial. From the begi nning, the regulated community questioned EPA's
RCRA jurisdiction over any recycling ectivities. Some argued that recyclable materials cannot
be wastes under RCRA.* Others argued that, even if recyclablematerials could be defined as
wastes, Congress did not intend to give EPA jurisdiction to regulate hazardous waste recycling.
The controversy prompted EPA to explain its legd rationde for asserting its authority in the next
major proposed definition of solid waste, published April 4, 1983.% Citing statutory provisions,
legidative history, and court interpretations, EPA concluded that recycled materials can be
hazardous wastes under RCRA, and that recycled hazardous wastes can be regulated under
Subtitle C regulations.

This conclusion isfully in accord with the statutory language and the legislative
history. Itisalsoin accordwith the paramourt policy objective of the statute to
control management of hazardous waste from point of generation to point of final
disposition. The Agency's reading also has substantial support in judicial
precedent. We thus conclude that we possess jurisdiction to regulate recycling of
hazardous waste under Subtitle C and the implementing regulations?

In the legidative history of HSWA, the House Committee on Energy and Commerce
affirmed EPA's existing authority over the use, reuse, recycling, and reclamation of hazardous
wastes and clarified that materials managed in those ways "can indeed be solid and hazardous
wastes ..." H.R. Rep. No. 198, 98th Cong., 2d Sess. 46 (1984), reprinted in U.S.C.C.A.N.
5605.

Although everyone now recognizes EPA's RCRA jurigdiction over hazardous waste
recycling, the debate continues over its scope. Delineating that authority has been difficut
because EPA must balance the two sometimes conflicting goals of RCRA — conserving
valuable material and energy resources and protecti ng human heal th and the environment. EPA's
most comprehensive attempt to balance these goals is the regulatory definition of solid waste
promulgated January 4, 1985.* Representatives of the petroleum and mining industries
challenged on this regulatory definitionin AMC I. Although the rule exempted many solid
wastes generated from smelting and refining ores and minerals, the rule still regulated certain
recycling practices of these industries.

!See coments in response to the first set of regulations
I mpl enenting the Resource Conservation and Recovery Act of 1976
(and the first rule to address hazardous waste recycling).
Hazar dous Waste and Consolidated Permt Regul ations, 45 Fed. Reg.
33066 (May 19, 1980).

’See Hazardous Waste Managenent System Proposed Rul e,
Appendi x A, 48 Fed. Reg. 14472, 14502 (April 4, 1983).

348 Fed. Reg. at 14505 (April 4, 1983).
‘50 Fed. Reg. 614 (January 4, 1985).
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The petroleum refining process generally starts by distilling crude oil into various
hydrocarbon "fractions,” which arethen blended or combined to make different products. Any
fractions not usable in their present form are returned to some previous stage in the refining
process. Materials that escape from the refining process are al so captured and returned to a
previous stage The petroleum industry challenged EPA's regulation of thematerials retumed to
the refining process. Similarly, in the mining industry and in primary metals production, various
metals are extracted from the mineral orein a series of processing steps. Materials are often
returned to earlier stages of the processing to extract as much metal as possible. The mining
industry challenged EPA's regulation of the reprocessed ore and the metal derived fromit.

Generally, the courts givesubstantial deference to an agency's interpretation of its
statutory authority and responsibilities® They apply atwo-part test to measure the validity of an
agency's statutory interpretation — first, whether Congress intent is clear, and second, whether
the agency's interpretation is reasonable® Applying the Chevron test, the AMC | court first asked
whether Congress' intent to assert RCRA jurisdiction over certain materialsisclear. Relying on
the dictionary, the statute, and legidlative history, the court decided that Congress used
"discarded" in its ordinary sense — "disposed of" or "abandoned" — which does not include
materials destined for immediate reuse in another phase of the industry's ongoing production
process. AMC | also recognized RCRA's dual purposes but concluded that, to fulfill these
purposes, EPA need not regulate "spent” materials that afacility recycles and reusesin an
ongoing manufacturing or industrial process.” Because the court found "clear Congressional
intent to extend EPA's authority only to materials that are truly discarded, disposed of, thrown
away, or abandoned," it did not apply the second prong of the Chevron test.

Although in 1987 (AMC 1) a plurality of the D.C. Circuit found "RCRA's statutory
language unambiguous,® different panels of the same court later reached a different condusion.’
In APl and AMC I1, the court unanimously agreed that the term "discarded” in RCRA's definition
of "solid waste" is"marked by the kind of ambiguity demanding resol ution by the agency's
delegated lawvmaking powers."*°

°I'n AMC |, however, the court observed that EPA' s
interpretation of the scope of its authority has been "uncl ear
and unsteady." Under "settled doctrine,"” the court gave the

Agency's interpretation "considerably | ess deference" than it
woul d otherwi se be entitled. 824 F.2d at 1182.

6See Chevron U.S. A, Inc. v. Natural Resources Defense
Council, 467 United States 837 (1984).

‘824 F.2d at 1186.

8824 F.2d at 1190.

°Anmerican PetroleumlInstitute v. United States Environnental
Protection Agency ("API"), 906 F.2d 729 (D.C. Cr. 1990), and
American Mning Congress v. United States Environnental
Protection Agency ("AMC I1"), 907 F.2d 1179 (D.C. Cr. 1990).

10906 F.2d at 740-41; 907 F.2d at 1186.
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In API, environmental groups and the treatment industry challenged EPA's "First-Third
Rule" prohibiting land disposal of and establishing treatment standards for "First-Third"
scheduled wastes. EPA promulgated separate trestment standards ("best devel oped available
treatment” (BDAT)) for high-zinc KO61 (at least 15% zinc) and low-zinc K061 (less than 15%
zinc). The Agency determined that high temperaturemetal recovery wasthe BDAT for high-zinc
K061. Based on itsreading of AMC |, however, EPA bdieved it lacked authority to establish
treatment standards for the slag residues from the metals recovery process. Because the furnaces
used for reclaiming metals are al'so part of production, the Agency believed the activity was
beyond its RCRA authority to regul ate waste management.** The challengers claimed that EPA
unlawfully exempted the slag residues from the land disposal restrictions.

The court agreed with the challengers, concluding that EPA had construed AMC | more
broadly than it should have. "Unlike the materialsin question in AMC, K061 is indisputably
'discarded’ befor e being subject to metals reclamation. Consequently, it has 'become part of the
waste disposal problem’; that is why EPA has the power to require that K061 be subject to
mandatory metals reclamation."*> Also, the court concluded, nothing in AMC | requires EPA to
cease defining KO61 as "solid waste" once it reaches the reclamation facility. Since the KO61 is
sent for recovery as part of a mandatory waste treatment plan, it is not delivered to the plant as
part of an "ongoing manufacturing or industrial process’ within "the generating industry.”
Instead, the KO61 remains within the scope of theagency's authority as "sludge from awaste
treatment plant."*®

In a subsequent case, AMC I, the petitioners challenged EPA's relisting of six wastes
generated from metal smelting gperations as "hazardous.” Primary smelters that generate these
wastes produce large volumes of wastewater that must be treated before discharge. Often the
smelters collect, treat, and dispose of the wastewater in surface impoundments, from which
sludges precipitate. Relying on AMC I, the Petitioners agued that thesesludges were nat "solid
wastes' because they are not "discarded,” but are instead "beneficially reused in mineral
processing operations."* The court agreed with EPA's "expert judgment,” however, that these
materialsare "discarded” because they are"the product of wastewater and are stored in surface
impoundments that threaten harm to the health and environs of those living nearby."

APl and AMC |1 both conclude that EPA has RCRA jurisdiction over recycling practices
that are "part of the waste disposal problem.” Most people agree that a continuum exists from
"ongoing manufacturing and industrial processes” to "recycling” to "treatment or disposal." Most
also concede tha EPA has no RCRA autharity over activities at the manufacturing end and full
Subtitle C authority over activities at the treatment and disposal end of that continuum. Disputes
arise over the many activitiesthat are often diffi cult to characterize wholly as manuf acturing,
recycling, or treatment or disposal.

153 Fed. Reg. 11,753 (1988).
12906 F.2d at 729.

13] d.

14907 F.2d at 1185.
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APPENDIX B
CURRENT RCRA DEFINITION
DEFINITIION OF "SOLID WASTE"

In 1983, EPA proposed severa ways to determine whether amaterial isa solid or a
hazardous waste. The Agency finalized the rulein 1985, and it remains largely unchanged today.
In determining whether a material is a solid waste, the Agency considers both the nature of the
material and how it is managed.

"Solid waste" is aurrently defined in three pats:

Materials are abandoned by being disposed of, burned, or incinerated (or accumul ated,
stored or treated before one of these activities) are aways solid wastes. 40
C.F.R. §261.2(a)(2)(i).

Certain inherently waste-like materials are always solid wastes, even when they are
recycled (i.e., listed dioxins or secondary materials fed to halogen acid furnaces).
40 C.F.R. 8 261.2(a)(2)(iii) and (d).

Materials that are recycled may or may not be solid wastes, depending on the nature of
the material and the recycling process. 40 C.F.R. § 261.2(a)(2)(ii) and (c).

Some materials have been expressly excluded from the definition of solid waste and
therefore. are not subject to RCRA Subtitle C requirements. These exclusions appear in
40 C.F.R. § 261.4(a) and include:

@) Domestic sewage and mixtures of domestic sewage and other wastes that pass
through a sewer system to a publicly-owned treatment works (POTW) for
treatment.

@2 Discharges regulated under the National Pollution Discharge Elimination System
(NPDES).

@) Materials subjected to in-situ mining techniques which are not removed from the
ground as part of the extraction process.

@(6) Certain reclaimed black pulping liquors.

@@ Spent sulfuric acid used to produce virgin sulfuric acid, unlessit is accumulated
specul atively.

@(8 "Closed-loop" recyclingin atotally enclosed system with piping and tanks.

@9 Certain spent and reused wood preserving solutions, and wastewaters from the

wood preserving process.

(a)(10) K087, and certain wastes from coke-by-products processes. The exclusionis
conditioned on no land disposal of the wastes from the point of generation to the
point of recycling.
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Materials that are potentially solid and hazardous wastes are usudly referred to
collectively as "secondary materials," although the term does not appear in the regulations. EPA
currently regulates four kinds of secondary materials

A spent material isamaterial that has been used and, as aresult of contamination, can
no longer serve the purpose for which it was produced without processi ng

(40 C.F.R. 8 261.1(c)(1)). A commonexample isa solvent used to clean automobile
parts, if it becomes so contaminated with dirt and grease that it can no longer be used for
cleaning without processing.

A dludgeisany solid, semi-solid, or liquid waste generaed from amunicipd,
commercial, or industrial wastewater treatment plant, water supply treatment plant, or air
pollution control fecility (exclusive of treated efluent from a wastewater treatment plant)
(40 C.F.R. 8 260.10)). Examples are sludge from a wastewater treatment process and
baghouse dust from a primary metal smelter.

A by-product isamaterial that is not one of the primary produds of a production process
and is not solely or separately produced by the production process

(40 C.F.R. 8§ 261.1(c)(3)). Anexampleissdsag, which isformed when metals are heated
during smelting. Chemicals, such aslime, are added to heated metal to aid in separating
pure metal from impurities. The metals sink to the bottom of the bath and are removed.
The impure residue is cooled and forms the rock-like "slag," which may be disposed of or
used as aggregate in roadbeds.

The term "by-product” does not include "co-product” that is produced for the general
public's use andis ordinarily used in the form it isproduced from the process

(40 C.F.R. 8§ 261.1(c)(3)). Cadmium, for example, is often present in lead or zinc ore.
Primary zinc smelters design their processes to extract the zinc and the cadmium. Ores
are selected for their high cadmium content to extract this valuable co-product.

Commercial chemical productsare chemicals manufactured or formulated for
commercia or manufacturing use. They consist of the pureor technical grade of the
chemical or of aformulation in which the chemical isthe sole active ingredient.
Commercia chemical products are listed in 40 C.F.R. 8 261.33. An exampleis
formaldehyde. Commercial chemical products are only considered secondary materids if
they are recycled inways that differ from their normal use. Otherwise they are products
and are outside the scope of RCRA jurisdiction. However, if they are abandoned, they
are characterized as solid and potentially hazardous waste.

Generally, EPA regulatesmaterials and processes that resemble hazardous waste
management. It does not regulate materials and activities that aremore like products and
ongoing manufacturing processes. Some recycling activities (such asimmediately reusing
secondary materialsin the process that produced them) closely resemble normal production and
are exempt. Other activities (such as burning hazardous waste fuelsin aboiler or industrial
furnace) aremore like waste management and are fully regulated, with therecycled materials
defined as solid and hazardous wastes. EPA'slogic is demonstrated by its regulatory treatment of
recycling activities. Materials recycled in ways that resemble ongoing manufacturing are not
solid wastes, even if the recycled materials are spent materias, listed sludges or by-products, or
scrap metal. A materid isgenerdly not asolid wasteif itis
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Used or reused (without reclamation) as an ingredient in an indudrial processto
make a product (40 C.F.R. 8 261.2(e)(1)(i)). Anexampleisusing distillaion bottoms
from carbon tetrachloride production as a feedstock to make tetrachloroethyiene. A
material will not satisfy this condition if distinct components of the material are
recovered assepar ate end products (aswhen metals are recovered from secondary metal-
containing materials (40 C.F.R. § 261.1(c)(5)(i)).

Used or reused (without reclamation) as an effective substitute for a commercial
product (40 C.F.R. § 261.2(e)(1)(ii)). Examples are using spent pickle liquor es a
wastewater conditioner or using spent solvent from el ectronics manufacturing as a
degreaser for automotive parts without first processing the solvert.

Returned to the original process from which it was generated (without reclamation)
(40 C.F.R. 8§ 261.2(e)(1)(iii)). The material must be returned as a substitute for raw
material feedstock, and the process must use raw materials as principal feedstocks. An
exampleis returning solvent carriers from organic chemical production to the beginning
of the process that generated them. This exemption is sometimes referred to as " closed-
loop" recycling (not to be confused with the next exemption, also known as " closed-
loop").

Returned to the original production process from which it was generated, with prior
reclamation (40 C.F.R. § 261.4(a)(8)). Thisisoften referred to as the "closed loop
exemption. Materidsrecycled in thisway ae usually liquids (frequently organic
chemicals). To qualify for this exemption, the materials must be stored only in tanks and
for not mor e than one year before being reclaimed. The entire process through
reclamation must be enclosed through pipes or other conveyances.

Secondary materials recycled in ways that more closely resemble waste management are almost
always regulated as (or similarly to) solid wastes. Performing any of the following activities
usually means that the material isasolid waste, even if it is used, reused, or returned to the
original process as described above.

Burned for energy recovery, or used to produce a fuel.

Most hazardous secondary materials are solid and hazardous wastes when burned
directly asafuel, or when processed or blended to produceafuel
(40 C.F.R. 8 261.2(c)(2)). The only exceptions ae commercial chemical products
intended for use as fuels (including off-specification fuels) and certain used oils.
Although the Agency likens these activities to waste management, it distinguishes
burning for energy recovery from burning simply to destroy the material.

Used in a manner constituting disposal.
Placing recycled material directly on theland, even after it isincorporated with

other materials, is considered waste management; the recycled materials are solid wastes
(40 C.F.R. §261.2(c)(1)). Examplesof thiskind of reuse are:

In fertilizers, pesticides, or to alter the physical structure of soils;

- To build marine hahitats, such as coral reefs;
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- As anti-skid material or for suppressing dust on road surfaces;
- Aslandfill cover material; or

- As construction material (e.g., as an ingredient in concrete or other paving
materials; as highway fill, road base, building or residential fill material; or s
construction material for retaining walls, levees, and berms).

Speculative accumulation.

Accumulating otherwise exempt secondary mateials before recycling is
considered waste management if the materials are stored for more than 12 months before
they arerecycled (40 C.F.R. § 261.2(c)(4)).

Note: Commercia chemical productsrecycledin any of theabove ways are not solid wastes if
the activity is the product's normal use. All othe secondary materialsar e solid wastes when
recycledin these ways.

Reclamation.

A fourth kind of recycling isconsidered waste management under certain
circumstances. "Reclamation" is processing a secondary material to recover a usable
product, or to regenerate the material." Reclamation is considered waste management
only when certain types of secondary materials are reclaimed. Spent materias, listed
sludges and by-products, and scrap metal are usually considered solid wastes if they are
being reclaimed, while characteristic sludges and by-products, and commercial chemical
products are not (40 C.F.R. § 261.2(c)(3)).

DEFINITION OF "HAZARDOUS WASTE"

Hazardous waste is a subset of solid waste. EPA defines solid wastes as hazardous
wastes in one of two ways: through listings or by characteristics.

Congress required EPA to list specific hazardous wastes based on "toxicity, persistence,
and degradability in nature, potential for accumulation in tissue, and other rdated factors such as
flammability, corrosiveness, and other hazardous characteristics.”” EPA promulgated two
different lists of hazardous wastes those from non-specific sources called "F wades," listed in
40 C.F.R. 8 261.31; and those from spedfic sources, cdled "K wastes," listed in
40 C.F.R. 8 261.32. FOO1 through FOO5, for example, are different spent solvents and residues
from their digtillation. The F listings do not distinguish among the generating industries. K
wastes, however, are from specific industry processes, such as K016 (distillation residues from
the production of carbon tetrachloride) or K107 (column bottoms from product separation from
the production of 1,1-dimethylhydrazine (UDMH) from carboxylic acid hydrazines).

Once a secondary materid islisted as a hazardous waste it remans a hazardous waste
unlessit is delisted by the Agency. Any mixture of a solid waste and a listed hazardous waste is

140 C.F.R § 261.1(c)(4).
242 U.S.C. § 6921(a) and (b).
B-4
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itself alisted hazardous waste.®> Any residue from the treatment of listed waste is also alisted
waste. These rules, known as the "mixture" and "derived-from" rules, have been the subject of
recent litigation. EPA has convened afederal advisory committee to address theissue. The
Hazardous Waste I dentification Rule ("HWIR"), currently under development, would provide an
"exit" from Subtitle C for certain low-risk materials. Wastes, residues, mixtures, and media-
containing hazardous constituents below established concentration levels would no longer be
defined or regulated as hazardous wastes. Many recyclald e wastes may contain constituents
above these levds, yet pose little threat to human health or the environment when properly
recycled. Other initiatives such as the one described in this report, will address these materials.

EPA has not listed ashazardous all secondary mateials that are athreat to human hedth
or the environment. If asolid wasteisnot listed, it may be hazardous because it exhibits a
characteristic of hazardous waste. To date EPA has promulgated four charaderistics, with wastes
exhibiting these characteristics known as "D wastes':

Ignitability (DOO1 - 40 C.F.R. § 261.21) — A solid wade is a hazardous waste
"exhibiting the characteristic" of ignitability if itsflash point isless than 140 F.

Corrosivity (D002 - 40 C.F.R. § 261.22) — A solid wadeis corrosiveif itspH isless
than or equal to 2 or greater than or equal to 12.5.

Reactivity (D003 - 40 C.F.R. 8 261.23) — Generdly, asolid waste isreactiveifitis
explosive or reacts violently with water.

Toxicity (D004 through D043 - 40 C.F.R. § 261. 24) — A solid waste exhibits the
toxicity characteristic ("TC") if, using the Toxicity Characteristic Leaching Procedure
(TCLP), it contains one or more of the identified constituents at a level equal to or
greater than the regulatory level.

The RCRA regulations exempt certain solid wastes from the definition of hazardous
wastein 40 C.F.R. 8§ 261.4(b). This means that EPA retains RCRA jurisdiction over these
materials, but does not define or regulate them as hazardous wastes. Examples are: certan
statutorily-exempt special wastes, known as "Bevill wastes’, (wastes from the combustion of coa
or other fossil fuels, mining wastes, and cement kiln dust); certain chromium wastes from the
leather tanning industry; and chlorofluorocarbon refrigerants (CFCs) that are reclaimed.

JURISDICTION OVER HAZARDOUSWASTE HANDLERS

EPA regulates dmost everyone who handles hazardous waste — generators, transporters,
and treatment, storage, or disposal facilities. The requirements that apply to each are found in 40
C.F.R. Parts 262 through 265. A more detailed discussion of these requirements may befound in
Chapter 5.

A generator isthe person who first creates a hazardous waste or who first makes a waste
subject to Subtitle C requirements. Any person who generates a solid waste must determine if
that waste is a hazardous waste. If the waste is not excluded or listed, a generator may determine
whether it is characteristic by either (1) testing or (2) applying knowledgeof the characteristicin
light of the materials or the generating process.

340 C.F.R § 261.3(a)(2)(iv).
B-5
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Generators are subject to varying requirements depending on the volume of hazardous
waste they generate within a calendar month. Thevolumes are not averaged. Exceeding the
prescribed amount subjects the generator to a class with more stringent requirements.

L arge Quantity Generator (LQG) — a person who generates more than 1000 kilograms
of hazardous waste in any calendar month. LQGs must comply with full generator
requirements, such as obtaining an EPA 1D number, recordkeeping, and manifesting. The
volume they generateis not limited, but they may only accumulate the waste for 90 days
without being required to obtain a RCRA permit.

Small Quantity Generator (SQG) — a person who generates more than 100 kilograms
but less than 1000 kilograms of hazardous waste each month. A SQG may not
accumulate more than 6000 kilograms at any one time. SQGs are generally subject to the
same requirements as L QGs, but they may accumulate wage for 180 days.

Conditionally Exempt Small Quantity Generator (CESQG) — a person who generates
less than 100 kilograms of hazardouswaste each month. CESQGs are exempt from most
RCRA Subtitle C requirements.

RCRA fully regulatestreatment, storage, and disposal facilities (TSDFs). Every TSDF
must have a permit, although facilities that were managing hazardous waste before 1980 can
obtain "interim status.” Interim status facilities may continue operating under specified
conditions and requirements until afinal permitting decision ismade. Ultimetely, all interim
status facilities must obtain a permit or close. Because Congress was so concerned about
contamination from hazardous waste disposal, it added arequirement for "corrective action” in
the HSWA amendments. RCRA now requires that any permit issued to a TSDF after November
8, 1984, must address corrective action for releases of hazardous wastes or hazardous
constituents from any solid waste management unit at the facility (42 U.S.C. 8 6924(u)).

Facilities must manage hazardous waste under very rigorous and comprehensive
requirements. Part 264 (for permitted facilities) and Part 265 (for interim status facilities) cover
almost every aspect of hazardous waste management. The regulations include general facility
standards, emergency preparedness, unit-specific design requirements, closure and financial
responsibility. Details of these requirements are discussed in Chapter 5 of this report.

Other RCRA regulations exempt certain recycled hazar dous wastes from many of the
Subtitle C requirements, although EPA retains RCRA Subtitle C jurisdiction over these
hazardous wastes. These materials are called "recyclable materials' and are subject to varying
levels of control, depending on the material and how it is recycled. Thehazardous wastes that are
eligible for these alternate requirements are listed in 40 C.F.R. § 261.6. The specific
requirements for each materid appear in 40 C.F.R. Part 266. For example, recyclable materials
applied to or placed on the land must comply with Subpart C of Part 266, and recycled lead-acid
batteries must comply with the requirements of Subpart G of Part 266.

Subtitle C regulation of waste management is generally "al or nothing." Rarely do the
regulations provide an intermediate level of control on materials or management adivities,
although the risks of different materials and processes can vary greatly. EPA has promulgated a
few exceptions to that rule, most notably the requirementsin 40 C.F.R. § 261.6 and Part 266 for
recyclable materials. Some of these rules, especially the alternative requirements for recycling
lead-acid batteries, involve detailed management conditions. A facility meeting these conditions

B-6



need not obtain a RCRA hazardous waste permit. Specific management requirements for
recyclers and other hazardous waste handlers are discussed in more detail elsewherein this
report.
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APPENDIX C

ROUNDTABLE PARTICIPANTS

HARVEY ALTER
U. S. Chamber of Commerce

ANDY BELLINA
U.S. EPA Region |

ROY BROWER

Oregon Dept. of Environmental Qudity

WILLIAM COLLINSON
General Motors Corporation

GERALD DUMAS
RSR Corporation

KAREN FLORINI
Environmenta Defense Fund

JOHN FOGNANI
Gibson, Dunn & Crutcher

RICHARD FORTUNA
Hazardous Waste Treatment Council

KEVIN IGLI
Chemical Waste Management, Inc.

JON J. JEWETT, Il
GREG FRANKLIN (aternate)
Solite Corporation

DOROTHY KELLY
Ciba-Geigy Corporation

DAVID LENNETT
Private Attorney

PAT MATUSESKI
Minnesota Pollution Control Agency

JOHN McGLENNON
ERM - New England, Inc.
Facilitator

JEFFREY REAMY
Phillips Petroleum Co.

MICHAEL J. SANDERSON
U.S. EPA Region VI

CATHERINE SHARP
Oklahoma Department of Health

RICHARD VAILLE
U.S. EPA Region IX

ROBERT WESCOTT
Wesco Parts Cleaners

JOHN WITTENBORN
Collier, Shannon, Rill & Scott
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APPENDIX D
THE WORLD OF HAZARDOUSWASTE RECYCLING

Recycling operations vary depending on the industry performing the recycling. Recycling
operations are usually tailored to specific plans to maximize production or minimize costs.
Companies recycle either to recover a valuable maerial or to recover energy. Examples of
material recovery include reclaiming predous metals from plating sludge or lead from spent lead-
acid batteries. Energy recovery includes burning spent solventsin aboiler to produce steam and
eectricity.

Almost al recycling fallsinto four categories: secondary materials generated and
recycled at a manufacturing fadlity; captive recycling; produd stewardship; and commercial

recycling.
On-Site Recycling

Most industrid hazardous wasteis recycled at the generating facility.” On-site recycling
includes many different types of ectivities. Some examples are described below:

A material is used to manufacture a product that, because of contamination or
depletion, can nolonger be used without further rgprocessing. Anexampleis
using solvent to wash parts as they are manufactured, then distilling the dirty
solvent to regenerate clean solvent for the manufacturing process.

A manufacturer produces an assembl ed part that does not meet the company's
specifications when it is inspected during quality control. The part is
disassembled, and some pieces are used directly in an earlier state of manufacture.
Other parts must be processed before they can be used, such as thermal metal
recovery.

A manufacturer forms ametal part by casting, rolling, extrusion, and/or sampling.
Asthe parts leave the production line, excess metal is returned to the beginning of
the process to be remelted and reused.

Electric arc furnace dust from primary zinc smelting is used as an ingredient to
make fertilizer.

As explained in Chapter 2, some of these recycling processes are exempt from current
RCRA regulation, while others are not. Generally, EPA views an operation as outside RCRA
jurisdiction when it more closely resembles ordinary production or ordinary use of commercial
products than waste management. Even processes that are otherwise exempt are generally
regulated if the products are placed on the land, burned, or accumulated for long periods.

Captive Recycling and Product Stewardship

Many manufacturers find that they can reduce costs and increase profits with
intracompany or "captive" recycling; i.e., generating secondary materials at one location, then
recycling them at another facility owned by the same company. Sometimes one site generates an
insufficient volume of amaterial to justify the capital investment in arecycling process.
Consolidating the material from all locations enables the company to invest in one recycling

!See page 4-3.
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location. These recycling activities often resemble the examples gven for on-site recycling
above.

Increasingly, manufacturers wish to take back their products (or similar products from
other manufacturers) for recyclingas part of "product stewardship" programs. Examplesinclude
accepting used or off-specification products and rebuilding, reusing, or otherwise reprocessing
them into the same or different products. For example, a manufacturer accepts spent thermal
transfer fluids, which it originally produced, from heat exchangers to manufacture into new
transfer fluids.

Commer cial Recycling

It may be more economical for a manufacturer to send secondary materials to an unrelated
plant for recycling. Typically, this"commercial” or "off-site" recycling facility relies on
secondary materials, rather than virgin materials, for its production. However, some
manufacturers using virgin materials are also commercial recyclers, such as lead-acid battery
manufacturers who operate on-site secondary lead smelters. Sometimes the generator pays the
commercial recycler to take its recyclable materials; sometimes the recycler pays the generator
for its materials. Materials frequently recycled commercially include solvents, electric arc
furnace dust from steel manufacturing, and nickel-cadmium and lead-acid batteries.

Hazardous Waste Recycling: A Statistical Summary

One of the Task Force's goalsisto obtain better information about hazardous waste
recycling in the United States. Neither EPA or the States currently gather complete data on
recycling activities because many of the recyclers or practices are exempt from reporting
requirements. We have attempted to gather and summarize data that are available, and we
continue to solicit new information from the States and industry. Following isasummary of
hazardous waste recycling activities conduded in 1989. Unless atherwise noted, the exhibits
below are from the latest available national survey of hazardous waste handlers, the 1993
Biennial Report? RCRA requires certain hazardous waste handlers to report on their activities
every two years. The Bienmnial Report summarizes and analyzes data on hazardous waste
generation and management ectivities obtained through the Biennial Reporting System.

In 1989, over
19,000 large quantity
generators produced 197
million tons of hazardous
waste managed under
RCRA (See Exhibit 1).
About one third of these
generators recycle
approximately 3 million
tons of hazardous waste, or
1.5% of the total hazardous
waste generaed. While
many generators recycled
their waste, they did not

2U.S. EPA, National Biennial RCRA Hazardous Waste Report
(Based on 1989 Data) (February 1993).
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recycle very much of the total waste generated. One explanation may be that as much a95% of
hazardous waste is generated as wastewater, which is not easily recycled. Another reason may be
that a significant portion of hazardous waste recycling is not reported.®

These factors may also account for discrepancies in our information about on-site
recycling. The Biennial Report shows that 43% of the recycling in 1989 occurred on-site. Since
much of the recycling occurring on-site is exempt from regulation, on-site recycling is less likely
to beincluded in our data. Considering CMA's datathat 5 million tons of hazardous waste were
generated in the chemical industry alone, we assume that the anount of recycling performed on-
site accounts for much more than 43% of the total.

Interestingly, sixty-three percent (63%) of all first-time recycling occurred off-site. Many
factors influence a company's decision whether to recycle and, if so, whether to keep the material
or send it off-site. When asked whether any factors delayed or prevented a company from
recycling, two-thirds of the respondents reported specific limiting factors. Asseen in Exhibit 2, a
generator's decision to recycle off-site is influenced by factors such as economic feasibility, the
generator's technical expertise, availability of a market, and permitting burdens.

3For exanpl e, the Chem cal Manufacturers Association
conducted a survey in 1977 of 582 plants which reveal ed t hat
approximately 5 mllion tons of hazardous waste was recycle.
This substantially exceeds the 2.8 mllion tons reported in the
1989 Biennial Report from approxi mately 20,000 generators.
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Asshown in Exhibit 3, facilities generati ng less than one percent (1%) of the nation's
total hazardous waste recycle most of their own waste, while 93% of the fadlities reporting each
generate less than 1,000 tons per year. Totaled, this amounts to less than one percent (1%) of the
total amount of hazardous waste generated. However, ninety percent (90%) of dl recyclasarein
thisgroup. They recycled approximately fourteen percent (14%) of all reported recycled
hazardous waste, or approximately twenty percent (20%) of the hazardous waste they generae.
The great majority of the total waste generated, ninety-nine percent (99%), was generated by
1,290 generators, or 7% of total generators. However, they recycled only 2.4 million tons, or one
and two-tenths percent (1.2%), of the 196 million tons they generated.



Almost all of the waste recycled comes from the one hundred (100) largest recyclers (See
Exhibit 4). Over ningy percent (90%) of the metds recovery, energy recovery, and other forms
of recovery is accomplished by these one hundred firms. Solvents, on the other hand, are
recovered by more recyclers — the top 100 firms perform only sixty-one percent (61%) of the
sol vent recovery.
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Recycling is a so the predominant method of management for many waste streams. For
instance, over ninety percent (90%) of the K024, U155, K030, P085, K023, U141, U201, U191,
U173, U124 and U059 waste streams were recycle in 1989. Similarly, twenty-five waste streams
were recycled at the rate of fifty percent (50%) or more,” while twenty-three wastes streams were
recycled at the rate of ten (10%) to fifty percent (50%).

Thirteen waste greams also had 50,000 tons or more recycled. These included: ignitable
wastes (D001), spent solvents (FOOL, FO02, FO03, and FO04), chromium wastes (D007), dectric
arc furnace dust from steel production (K061), corrosive wastes (D002), spent pickle liquor from
steel production (K062), lead wastes (D008), wastewater treatment sludges from el ectroplating
(FO06), heavy distillation ends from ethylenedichloride production (K019), and wastewater
treatment skimmings from petroleum refining (K048).

“Thirteen of these wastes, K087, Ul61, U123, U196, K019,
U210, U211, K024, KO030, U201, U191, U173, and U214 were recycle
I n quantities exceeding one thousand (1, 000) tons.

D-6



-
<
L
=
-
O
o
(@
L
>
—
- -
o
o
<
<
o
L
2
=

Recycling— By Industry

The industrial organic chemicalsindustry (SIC 2869) recycled the most waste in 1989
(over 732,787 tons) followed by blast furnaces and steel mills (SIC 3312) & 226,860 tons, the
business service industry (SIC 7389) at 173,459 tons, and the industria gases industry (SIC
2813) at 165,094 tors.

Most industrial sectors reported generators who recyded, some in large numbers.
Recyclers were found in quite diverse industries — iron ore mining and stenographic services,
transportation-related facilities, optical instruments and lens manufacturers, footwear
manufacturersand el ectronics manufacturers

Recycling— By Category

Exhibit 5
summarizes the amount of
hazardous waste recycled
through metals recovery,
solvent recovery, energy
recovery and other recovery.
Most hazardous wade
recycled (60%) i s through
metals recovery and energy
recovery. However, the
majority of recycling
facilities (64%) are solvent
recyclers. They represent
64% of all hazardous waste
recyclers, but only 16% of
hazardous waste recycled.

M etals Recovery

Metals recovery
represents 35% of the total
amount of hazardous waste
recycledin 1989. This
amount was recycled by

1,065 generators, or 15% of
the total number of generators recycling their hazardous waste. Many involved recycling of the
following wastes:

Electroplating wastes (FO06, FOO07, FO09)

Ignitable, corrosive, and reactive wastes (D001, D002), D0O03)
Wastes characteristically toxic for metals (D006, D007, D008, D0O9)
Iron and steel wastes (K061, K062)

Ten wastestreams were recycled using metals recovery by morethan ten percent (10%) of the
facilities that generate them: P094, D011, FO09, FO06, U151, U177, FO07, K069, K061, and
U155.

Energy Recovery
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Of the hazardous waste recycled, thirty-four percent (34%) is through energy recovery
(1,308 facilities or eighteen percent (18%) of the recyclers). However, considerably more
hazardous wastestreams are involved in energy recovery than metals recovery — 3,059 facilities
or sixty-four percent (64%) more than metals recovery. Five wastestreams accounted for over
fifty percent (50%) of the total amount of hazardous waste recycled through energy recovery.
These were: FO01, FO02, FOO03, FOO5, and DOO1.

Solvent Recovery

Although only sixteen percent (16%) of hazardous waste recycled is through solvent
recovery solvent recyclers constitute the majority of facilities (sixty-four percent (64%)) who
recycle. Similarly, many more wastestreams (86,830 can potentially be recycled through solvent
recovery than any other type of recyding. Wastestreams recycled through solvent recovery
include FOO1, P011, U328, PO14, D001, U359, P023, U080, U213, P018, and U227. Among
these wastes, 1,728 generators use FOO1 and 2,317 generators use DOO1 for solvent recovery.
Similarly, ten wastestreams were recycled using solvents recovery by more than ten percent
(10%) of the facilities that generate them. Thesewere: U112, PO69, U226, FO01-FO05, D001,
and K027.

Other Forms of Recovery

This category includes such operations as acid regeneration, waste oil recovery and
nonsolvent organics recovery. Approximately 423,513 tons of waste from this category were
recycled by 1,882 generators. Over 4,800 waste streams were involved in thisrecyding. Over
twenty-five percent (25%) of the total amount recycled was accounted far by twelvewaste
streams. These included FOO01, FO02, FOO03, FO05, D001, D002, D008, K022, K019, K048,
K061, and K062. On average, 7.7 percent of the generators of these wastes (or 4.1 percent of the
total amount of waste generated) recycled their waste.

Conclusions

Although we lack current, detailed data on recycling quantities and practices, we can
draw some preliminary conclusions from the information available. We believe that our
suggested system can positively affect many of the factors that generatorssay discourage or limit
their recycling. By encouraging on-site recycling and makingit easier to accumulate materialsto
recycle, we believe that smaller generators will be more likely to reuse their materials. By
eliminating many costly impediments such as facility-wide corrective action and financial
assurance, our proposed system should also make recycling more attradive to larger generators.



