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Institutional Controls Matrix

Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
GOVERNMENTAL Contrdsusing the Do nat require the Will dmog dways haveto Usudly enforced by the
CONTROLS regulaory authority of a negotiation, drafting, or be adopted and enforced by a | sateor locd government.
governmentd entity to recording of parcd-by- governmentd entity other Thewillingnessand
impose regrictions on parcd proprietary controls then EPA (eg., daeor loca cgpability of the state or
dtizensor property under Thisisimportant with large governments). Thus their locd government to enforce
itsjuridiction. Generdly, numbers of digtinct parcds, effectiveness dependsin the 1C should be 12given due
EPA mugt turnto Sate or particularly where some of mogt cases upon the congderation.
locd governmentsto thelandowners are nat lidble willingness of gate or locad
egtablish contrals of this parties. governments to adopt them,
type. keep them in force, and
Thelegd impediments (eg,, enforce them over the long
For example, alocd whether the contral “runs term. Theremay dso be
jurigdiction may zonethe with theland”; whether the enforcement cogtsfor the
dteto disdlow usesthat are right to enforce the control date or locd juridiction.
incompetible with the can be trandferred to other
remedly. paties) tolong-term
enforcement of proprietary
controls can be avoided;
governmenta controls
remain effective 0 long as
they are not repeded and are
enforced.
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ordinances dlow land uses
bdow acertain leve of
intengty (eg., dlowing
resdentid usesin industrid
digricts) Inaddition,
exiding “blanket” zoning
digtricts may not provide
gppropriate redrictionsfor
specific remedy
considerations, and locd
autharities may be
concerned about potentia
legd chdlengesfor “spot
zoning” when rezoning a
single parcd or amdl group
of parcds. Therefore, an
amendment to, or cregtive
gpplication of the zoning
ordinance may be necessary

Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
1 Zoning A common land use Zoning can be used to Zoning ordinances are not Zoning lavs may nat be fully
redriction spedifying prohibit activities thet could necessaxily permanent; they effective unlessthey are
dlowed land usesfor cartain disturb certain agpects of a can be repeded or locd monitored and enforced
aress remedy or to control certain governments can grant over thelong term and loca
exposures not otherwise exceptions after public govemments may not have
Exarnple A locd protected under aremedy. hegrings or be e to commit the
govemnment could prohibit resources necessary to such
resdentid devdopmentin Typicd zoning ovesght.
an area of contamination or dassfications such as
limit gardeningin certain “industrid” and
aress “commerdd” may nat be
gringent enough for a
remedid context. For
example, many zoning
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
2. Locd permits Spoedid pamits outlining Can take advantage of Often permits are narrowly Effectiveness of
spedific requirements exiging regrictionsand focused and the enforcement depends on the
before an adtivity can be apply them to Ste-gpedific reguirements can be willingness and capebiility of
authorized studions modified over time thelocd governmentd
entity to monitor
Example An ordinance compliance and teke
requiring thet anyone enforcement action.
seeking abuilding pamitin
apaticular areabe notified
of contaminetion
3. Other police power Contrals placed on access Can take advantage of Bansonfishing or Effectiveness of
ordinances or ueof certain aress exiding restrictions and svimming may be enforcement depends on the
goply them to Ste-gpedific communicated through willingness and ahility of the
Example Plading banson Stuations pogting of the ordinance. locd governmentd entity to
fishing and snvimming in However, podings, by monitor compliance and
Secified aress themsdves may not be take enforcement action
efective in preventing
incidental contact or
conaumption.
4. Ground weter use Redrrictions directed & Can take advantage of Implementation of such Effectiveness of
redrictions limiting or prohibiting exiging regrictionsand regtrictions are dependent enforcement depends on the
certain uses of ground water gpply them to Ste-gpedific on agdate' s ground water willingness and dhlity of the
which may indude studions ownership and use laws, locd governmentd entity to
limitetions or prohibitions Locd or sate expenditures monitor compliance and
onwdl drilling. may be necessary to take enforcement action
compensate owners of
Example Egablishment of condemned property.
ground water manegement
ZOnes or protection aress;
capping or dosing of wells
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control

5. Condemnation of Taking over title of a Used asaway to taketitle of The owner of the property is Not applicable.

property property by condemning it aproperty to control land entitled to compensation,
under agovernment entity’s useor imposeadesred land may be recoverable under
eminant domain authority. usefor apublic purpose section 107 of CERCLA.
BExample Taking over title Property may be condemned
through condemnation to under Federd, date, or locd
prevent the Ste from being authority.
used.
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Type of
Institutional Control

Definition & Example

Benefits

Limitations

Enforcement

PROPRIETARY
CONTROLS

Tools based on private
property law used to redtrict
or dfect the use of property

Can beimplemented without
theintervention of any
federd, date, or locad
regulatory authority

Advisshle when redrictions
on activities are intended to
be long-term or permanent
(contaminants will beleft in
place that prevent
unrestricted use)

Since property lawvsvary by
dete, dways check whether

or not there are court-
recognized doctrines that
would limit the extent to
which the contrals run with
theland or are trandferdble
to other parties

Property law requiresa
conveyance of a property
interest from alandowner to
ancther party for a
restriction to be enforcesble

To be enforcesblein most
courts, the instrument usd
for the conveyance of any

property right should deerly
Sate:

C thenaure and extent of
the contral to be
imposed,

C whether the contral will
“runwiththeland’ (i.e,
be binding on subsequent
purchesers);

C whether theright to
enforce the control can
be transferred to other

paties
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
1. Easaments A property right conveyed Mogt flexibleand For an eesament to be In generd, an essement is
by alandowner to another commonly used proprigtary cregted there mugt bea fully enforcegble aslong es
party which gives the sscond control conveyance from one party its nature and scope are
party rightswith regard to to another. An essement cear and natice is properly
thefirg paty’sland. An EPA canhddan“ingross’ cannot be etablished unless given to the parties againgt
“dfimeative’ eesament essemant Snceit generdly thereisaparty willing to whom the agreaments are

dlowsthe holder to enter
upon or ue ancther's
property for aparticular
purpoe A “negative’
essemant imposes limitson
how the landowner can use
hisor her own property.

Examples

Affirmetive essement -
access by anorHandowner
to a property to conduct
monitoring

Negative essement - prohibit
well-drilling on the property
by the landowner

will not own an adjacent
parcd of land. An
“gppurtenant” easement can
only be given to adjacent
landowners (Note the ste
manager or Regiond
Counsd should check dl
goplicable gate property
laws and should not condder
“ingross’ essementsto be
tranderable).

Mog ussful in Stuations
whereasingle parcd of land
isinvolved and the current
owner of the land is subject
to regulation under
CERCLA or RCRA

hold the eesament. Thiscan
present difficulties snce
EPA cannot hold an
easement under the NCP
without compliance with dl
procedures required by
section 104() of CERCLA.
Furthermore, some date
governments cannot hald
essements, and other parties
may be unwilling to do so.

Since the owner may not be
the only party with whomiit
is necessary to negotiate, a
title search should be
conducted to ensure thet
agreements have been
obtained from dl necessary
paties (eg., holdersof prior
essemeantswith right of
access)

Lessusful wherealarge
number of parcdsare
involved and the owners are
not PRPs because

binding (eg. by recording
the eesement in land
records)

Use caution when
detamining who will hold
the essement. Sometimes
PRPs acquire essaments
from other landownersthus
teking on the burden of
negatiating and paying for
them. However, asathird
party, EPA may not havethe
right to enforce or transfer
the essement unlessthat
right isgpedified inthe
agreement between the PRP
and other landowners

Theterms of essementsare
enforcegble by the holder in
the state court with
juridiction over the
property’s location.

17




Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
2. Covenants A covenart is an agreament Can be usad to edablish an Thisagreament ishinding on
between one landowner to inditutiond control where subsequent owners of the
ancther madein connection the remediated property is landif: (1) noticeisgiven to Enforcement of covenants
with a conveyance of baing trandferred from the the subseguent land owner, is subject to gate law and
property to use or refrain current owner to ancther (2) thereisadear datement enforcegble by the holder in
from using the property ina party of intent to bind future the state court with
cartain manner. owners (3) the agreement juridiction over the
“touches and concerns’ the property’s location.

Smiler to easaments but are
ubject to asomewhat
different st of formdl
requirements

Example A covenant not to
dig on acertain portion of
the property.

land, and (4) thereis verticd
and horizontd privity
between the parties*

1 Horizontal privity meansthet only a contract party may daim rdlief for abreach of a.contract warranty or a.condition. In other words, no person

other than the buyer can sue for damagesthat arise out of the breach of a contract warranty or condition. Vertica privity means thet each party in adidribution
chain only has a contract with the person aheed of him or her inthe chain. For example, vertica privity would mesn aconsumer only hes aremedy againg the
person from whom he or she purchased a particular item and could not sue the manufacturer.
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Type of
Institutional Control

Definition & Example

Benefits

Limitations

Enforcement

3. Equitable Sarvitude

Closdy rdated to

covenants, eguiteble
srvitudes arose when courts
of equity enforced
agreements that did not meet
dl of theformd
requirements of covenants

Mog likely to have vdue as
an inditutiona control
where aparty reppongble
for deanup expectsto own
neighboring property for a
long period (es might be the
ceein patid military bese
closures)

The agreement isbinding on
subsequent owners of the
landif: (1) noticeisgiven to
the subseguent land owner,
(2) thereisadear datement
of intent to bind future
owners (3) the agreement
“touches and concerns’ the
land. Thethird requirement
should be met by any
agreement that retricts what
the owner can do with the
land.

The dbility to enforce an
equitable savitude “in
gross’ againg subsequent
landownersislesslikdy to
be recognized compared to
essaments and covenants,
but this depends greetly on
juridiction.

Theterms of eqitable
svitudes are enforcesble
by the holder in the state
court with jurisdiction over
the property’ slocation.

4. Reversonary Interest

A reversonay interest is
crested when alandowner
deeds property to another,
but the deed specifies that
the property will revert to
the origind owner under
pedified conditions. It
places a condition onthe
trandereg sright to own and
occupy theland. If the
condition isviolated, the
property isreturned to the
origind owner or the
owner’ S UCCESONS.

Example Falureto mantan
the integrity of acgp

Binding upon any subssouent
purchasers

Mog ussful whereit can be
assumed that the origind
owner will be avalable over
along period to conduct
further regponse determined
to be necessary (eg., where
aFederd agency is=ling
the property)

Not usfl if thereisa
chancethat the origind
owne will nat remanin
exigencefor along time

Each owner in the chan of
title must comply with
conditions placed on the
property. If aconditionis
violaed, the property can
revert to the origind owner,
even if there have been
sverd trandesinthe chan
of title

Thetermsof reversonary
interests are enforcesble by
the holder in the Sate court
with juridiction over the
property’ s location.
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Type of
Institutional Control

Definition & Example

Benefits

Limitations

Enforcement

5. Sate Use Redtrictions

Sate datutes providing
owners of contamineted
property with the authority
to establish use redrictions
spedificaly for
contaminated property

For example, Connecticut
property ownerswho wish to
file an environmentd use
regriction must
demondrate that each
person holding aninterest in
theland irrevocably
subordinates ther interest in
thelandto the
environmentd use
restriction, and that the use
resriction shdl run with the
land?

Overrides common law
impedimentsto dlow for
long term enforcegtility of
red property interests

In some cases, the authority
to acquire or enforcethe
redrictionsis conferred

only onthe gate. Therefore,
the gdate sesiganceis
necessary to implement and
enforce.

Deermine whether the
regriction can be federdly
enforced; if nat, invedtigete
whether the sateiswilling
to take on therole of
enforcement

2CT Generd Statutes, 1997, Val. 8, Title 22a, Section 22a-133n through 22a-133s, conttains the fallowing provision: “No owner of land may record
an environmentad use retriction on the land records of the municipdity in which such land isloceted unless he Smultaneoudy records documentswhich
demondrate that each person holding an interet ... irrevocably subordinates uch interest to the environmenta use redtriction. An environmenta use

resriction shdl run with

land, shdl bind the owner of the land and his successors and assgns, and shdl be enforcegble ...
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
6. Consarvaion Easaments Satutes adopted by some These datutes override May only be used for a In generd, the holder mugt
datesthat establish common law technicdlities narrow range of possible be a governmenta body, a
essements to consarve and and barriersthat may pertain purposeswhich could limit charitable corporation,
protect property and naturd to treditiond essaments and thar ussfulnessas asodiation, or trust
resources covenants (eg., “in gross’ inditutiond contrals
essamentsare not uphedin
Example Open gpace or omejuridictions).
recregtiond spaceis
maintained to prevent
expasure or prevent Uses
thet might degrade alandfill
cap
ENFORCEMENT TOOLS | Enforcement authority is May be easier to eablish Typicdly only binding on Enforcesble by EPA under
(With 1C Components) used to ether (1) prohibit a then proprietary controls the origind sgnatories of CERCLA andRCRA orby a
paty from usng land in because EPA isnot the agreament; or binding dateif sate enforcement
catanwaysor from dependent on 3¢ partiesto only the party(ies) to whom tools are used.
carying out cartan edablish and enforce them. itisissued inthe case of a
adtivities a a spedified Unilaterd Adminigrative
property or (2) requirea Order.
settling party to put in place
some other form of contral. Negatiations and findization
This section addresses of AOCsand CDs can be
Federd enforcement tools lengthy.
as opposed to those that may

be avallableto gate or locd
govenments
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
1. Adminigraive Orders An order directly regtricting EPA has broad scope of Does not bind subsequent Enforcement isby EPA (or
the use of property by a authority to issue ordersto owners or parties not named dateif issued under date
named party protect public hedlth and the in the order (eg., lessess). authority).
environment (section 106 of However, depending upon
Anorder dso canusad to CERCLA) thefacts of the case, an Creates the threet of
redrict the use of land environmentd regulator may potentiad pendtiesfor
owned by anon-liable Can beimplemented without havethe authority toissue a viddions asan incantive to
party. Thisgpproach would the execution of any further new order to the new owner. propaly mantan the
be usad if no other method property indruments control
(eg., proprietary contral, An order to redtrict anon-
govemmenta contrdl) is Canindude provisons liable party, may readtina
uccessful (see limitations). requiring the property owner dam for compenstion
to disclosethe order’'s under section 106(b).
Example An order exigenceto any potentid
prohibiting the trandfer of purchaser or lessee, and
drums off dte or dredging in notify EPA of any
acontainment area anticipeted changein

ownership, the identities of
any potentia purchasarsor
lessees.

Does nat require an
agreament with the
landowner (though consent
orders are generdly
congdered more desirable).

Unilaterd orders can be
eadly modified in the event
that the control needsto be
modified or withdrawn
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
2. Consent Decrees A CD issgned by ajudge Can beusad to reguirea CDsdonearenct binding Enforced by EPA (or dateif
and documentsthe settling party to: on subsequent ownersand issued under date authority);
settlement of an 1. fileaspaae occupants. falureto comply can resut
enforcament case. Similar indrument conveying a in pendties®
to an Adminigrative Order, proprietary contral,
it is used to ecify such as an essement or
resrictionson use of land covenant to EPA or a
by the settling party. third perty;
2. natify successorsin
Example Nowdl drilling title of the CD, ste, and
on the property. any essements
3. natfy EPA of ay
anticipeted changein
ownership and the name
and address of the

potentid purchaser or
leese and

4. canbeusedtorequire
settling non-property
owners (PRPs) to
atempt to obtain
essements from parties
thet own land
cortaminated by the
PRPin order to restrict
land or resource use.

SWhile EPA may not be able to enter into CDs with federdl agencies, states can.
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
INFORMATIONAL Toals which often rdly on May effectively discourage Haslitleor noeffect ona Not legdly enforceghle
DEVICES property record systems, ingppropriate land users property owner’slegd rights
used to provide public from acquiring the property regarding the future use of
information about risks the property
from contamingtion Eader toimplement then
other controls because they If not drafted wel,
do not require a conveyance informetiond devices may
to be negotiated discourage gopropricte
development and uses of
lad
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
1. Deed notices Commonly refersto anon- May discourage Because deed notices are A dead naticeisnot an
enforcegble, purdy ingpproprigte land use not atraditiond red edate interest in red property, S0
informationd document interest, proper practicein recording anatice heslittle
filed in public land records Eader toimplement then using themis nat well or no effect on aproperty
thet derts anyone searching easements because they do edablished. Investigete owne’slegd rights
the records to important not require a conveyance to datelaw and locd practice regarding the future use of
informetion about the be negotiated in advance to detlermine the property (i.e, they are
property whether such anatice will non-enforcegble).
Useonly asameans of be recorded, how it should
Example Natice may date derting and informing the be drafted, and who would be
thet the property islocated public about informeation entitled to revokeit.
within a Superfund ste, related to a particular piece
identify the kinds of of property Beforefiling anatice,
contaminants presant and the obtain the property owner's
risksthey cregte, or congent to avoid the risk of
describe adtivities thet could damsfor dander of title
result in undesireble
exposuresto the If not written properly, the
contaminants left on Ste notice may discourage dl
devdopment, induding uses
that would be appropriate for
theste by credting a

perceived liability risk.
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
2. Sateregidries of Regidtries containing With the cooperation of the The procedure for liding Any requirements are only
hezardous waste Stes dementsthat canbe used as dete, regidries can be and removing sitesfrom enforcegble by the date
inditutiond contrals useful with other meesures regidriesissoldy e the
as part of an overdl remedy, dae sdiscretion
Examples Compilation of epedidly in providing
hezardous wagte Stesin the information to the public.
dete; annud reports
ummaizing the gatus of Some laws provide thet the
each dte on the regidry; use of aproperty onthe
notice with the deed for registry cannot be
steson the regidry thet the ubgantidly changed
dteis contaminated; and the without Sate gpprova.
requirement thet any person
conveying title to property
on theregidry to disdoseto

al potentid purchesersthe
fact that the property ison
the regidry
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Type of Definition & Example Benefits Limitations Enforcement
Institutional Control
3. Advisories Warnings thet provide notice Can be ussful with other These types of warnings, by Advisories do not have any
to potentid users of land, meesures as part of an themsdves are nat likdy to legd effect nor do they
urface water or ground ovedl remedy, espeddly in prevent incidental contact or cregte any enforcegble
weter of someexigting or providing informetion to the conaumption. Use regtrictions.
impending risk assodiated public avisoriesdo have avery
with their use Advisories short useful life and must
are usdly issued by public continually be enforeed.
hedth agendes, dther a the

Federd, sate or locd levd.

Example An advisory issued
to owners of private wdlsin
apaticular areathat
contamination has been
detected in the ground water
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