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FACILITY: ¢ Park Manufacturing Complex

PETITIONER: -
PETITION FILED
STATUS OF PETITION:

ISSUE:

Summary of Petition:

Shell is petitioning the Admmlstrat'_ to review a ¢ 'ec:lsnon to deny its application for an interim
status surface impoundment retroﬁtt.mg Vanance under Section 3005(j)(3) for three surface
impoundments identified as activated sludge biotreater basins. Prior to EPA’s decision, the
petitioner filed with the Texas Water Comrmssmn a Part B permit application that requests the
continued operation of the biotreaters beyond November 8, 1988, without retrofitting the units,
which the petitioner believes are entltled to the statutory exemption of Section 3005()(3). The
petitioner claims that EPA’s decmlon to deny the application for the statutory exemption
effectively denies Shell’s permit appllcatlon '_'Therefore the petitioner argues that EPA’s
decision is subject to the procedures set forth in 40 CFR Part 124. :
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By petltlon dated December 14, 1987 aﬁd suﬁmlﬁted under
40 CFR'§124'19 Shell Oll Company (Shell) requests revmew of
a deClSlon by EPR Reglon VI denylng Shell s appllcatlon for
an exemptlon.from the retroflttlng requxrements of Sectlon

3005(]){1) of the Resource Conservatlon_anq Recovery Act

(RCRA), 42 ::UquCaA §6925(3)(l) Fo§ the 'easoné”set forth

below, Sheli s petitlon lS denxed.”-

Background

RCRA §3005(j)(l) requlres owners and operators of "lnterlm
2/
status” f surface 1mpoundments to retrofxt these 1mpoundments,

on or oefore ﬂovember 8; 1988 to meet the mlnlmum technlcal

requlrements of Sectibn 3004(0)(1)(A) f These requlrements

1/
Reply and Request ) 1 Argument,
The reply was consi ered in reaching the de lslon to deny the_
petition. Shell s request for oral argument LS denled

2/ See. RCRA §3005
status,g owners}and

'1980 may<contxnu
d-. ner o; operator filed a
Part A permit

appllcatlon by tha statutor

'°deadilnes)




imeligds "'m ‘L“‘ taJatL*m o': a.-uo'uble 'Ll*rer arﬁ! a leachate
collectlon system bet¢een llqers, andfgroundWaterrmonltorlng.
Section 3005(3)(3) provxdes an exemptlon to the retroflttlng

requlrementsw_ To quallfy for tnls exemptlon,_the appllcant

must show, among other thlngs, that the surface xmpoundment

contains treated wasue Jster durlng the secondary or subsequent

phases of an aggressxve blologfcal treatmentaSYstem subject to

a permit Lssued under Sectlon”402 of the Clean Water Act (33

5 (00 Y o B §1342), and meets the groundwater monltorlng requlrements
for fac111t1es wx*h a flnal RCRA permlt

Shell operates three xnterlm status actlveted sludge

biotreater baSLns at ltS Deer Park Manufacturing Complex.

On December llr 1985, Shell flledr"n appllcatlon under RCRA

§3005(j)(3) for an exemptloanrom the RCRA retrofxttlng

: e 3/
requ1rements> After several requests 'or“addltlonal 1nformatlon._ :

Region VI determlned on. Wovember 6, 1987, +hat Shell s surface_
lmpoundments falled to meet the statutory requlrements-for an

4/

exemptlon;“" épe01f1cally;

'Reglon VI determlned that the
lmpoundments were not in compllance wlth generally appllcable
groundwater monltorlng requlrements for facxlltles wlth

5

permits. e The letter denylng the exemptlon stated that the

3/ sSee Response of Reglon VI toﬁPetltlon for Rev1ew on the

Denial of an_ Interlm Status Su face Impoundment Retrofitting
Varlance, at 8 9 (February 19, 1988) (Reglon Response)

4/ See Letter from Allyn*M? Dav1s. Dlrector. Hazardous Waste
Management DlVlSlon, to Jp.Bettencourt, ﬂanager, Deer Park

Manufacturing Complex _ovenber 6, 1987)(deny1ng request for

retroflttlng varlance) ey

5/ 1d.
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§§551(6) & 704.
Shell's petltlon for reV1ew followed Reglon VI opposes

the petltlon on the grounds'that 40 CFR §124'19 authorlzes an

appeal to the Admlnlst:ator ;’Elnal permlt_deolslon[s] only:'

therefore, lt argues, becaqse the denlal of a Sectlon 3005(3)(3)

ETE

exemption sznot;a “flﬂal ner lt deCLSLOn, -Lts%dec1510n to

deny the.exemptioﬁfxg'no? revmewable under Sectlon 124 19,
I agree.
DlSCUSSlOn

Part 124 of Tltle 40 of the Code of Federal Regulatlons

contains EPA procedures for -1ssu1ng modlfylng. revoklng and

relssuxng, or termlnatlng

§124.1(ET' Sectlon 124 19 authorlzes an aooeal to the Admlns—

trator of-a "flnal permlt dec1smon.._p The denlal of ‘a retro-
fitting exemptlon does not constltute the Lssulng. modlfylng,
revoklng“andx:e;ssuxng,hor termlnatlng of a permlt Shell

asserts, however, that the exemptlon denlal is entltled to

admlnxstratlve rev1ew because 1t ls functxona’”y,axmzlar to a

permit decxsxon. Shell makes Several argunen s to support thlS
e :

assertion. I rejec*'all of these_arguments for the reasons

6/ 1d.

1/ ¥or example, Shell asse:ts that'the_Texas Water Commission,
which EPA has authorlzed-to' oerate_the;RCRA permlttlng program,
is treatlng the denial as a- ion for incorporation into '
Shell's RCRA permlt Sh ll argues that the practlcal effect of
denial is that of : .Shell ‘also argues :
that Reglon VIls | ior 'Onstltutes ‘a termination
of interim. status,;for whlch admlnlstratmve'rev1ew lS available.




the analysis in the reply brief, there is one point that
needs ampliflcatlon '

Interlm status is not a oermlt f':Thus;édeoiSions

1nvolv1ng lnterlm status operatlng requ1rements are not ordlnarlly
ete i 10/
treated as permlt dec1sxons.~- However, EPA regulatlons

8/ See Reglon Responser supra note 3, at ll 13 & 18 19.

In its reply brxef, Shell arso argues that the Region s position
is based on the unsupported premlse ‘that §3005(3) gives EPA
the authorlty to grant or. deny this exemptLOn.'- ‘See Reply to
Response of. Reglon VL to Petition for ReVLew, ‘March 4, 1988.
Accordlng to Shell; the exemption is ‘self- -implementing. I
disagree. Section 3005{3)(5} clearly states that appllcants
for these. exemptlons must “apply to the Admlnlstrator and
that "the. Admlnrstrator ‘shall adv15e“ the appllcant on the
appllcablllty of the retroflttlng requlrements. See 42
U.S.C.A. §6925(])(5) : e

9/ ges 40'CFR~§124 2#_ Thls sectlon deflnes a permlt as:

_[Aln authorlzatlon, llcense, or equlvalent
.ﬂcontrol ‘document 1ssued by EPA or an “approved
ﬂState“ to: lmplement the requlrehents ‘of this
part & % ¥ Permit. does not lnclude RCRA
-.1nter1m status *.* *-e;f : oA

40 CFR §l24 2 (empha51s added)

10/ On February 3, 1988 Shell flled a petltlon for review of
this same’ exemptlon denial in the. U.S. Court of Appeals for the
Fifth Circuit. The court granted EPA s motion to dismiss for

lack of subject matter jurlsdlctlon. ‘EPA argued that an

exemptlon denxal is not a nermlt decision or tantamount to a
permit dec151on, and thus is not rev1ewable in a federal

circuit court under RCRA §7006(b) ~Section 7006(b) grants
jurlsdlctlon to federal c1rcu1t courts to review. the ‘Administrator'’
action in " issulng, denylng, modlfylng, or revoklng any

permit % % % - The court accepted EPA s argument and transferred
the case to the Unlted States. District Court of the Southern
District of Texas._ See Shell oil Company v..EPA,.No. 88-4085

(5th Cir. June 20, 1988); see also Sanders Lead Company V-

Thomas, 813 F.2d 1190 (1lth Clr._1987)(deny1ng review of an
interim status varlance because it was. not "issuing, denying,
modifying, or revoking any permit * ¥ *“)' cf. Hempstead

County and Nevada County Project v. _EPA, 700 qud 459, 462

(8th Cir. 1983)(deny1ng review of EPA action grantlng interim
status because 1nter1m status is not a permlt requlrlng

direct rev1ew'by a federal court of appeals) .




10 "("'e")' (5)

make zerta L'-'i e

expressly states that ?art 124 orOCedures apply-wh_n interlm

status is. termlnated for fallure to submlt a_Part B appllcatlon.'
Similarly, 40 CFR §265 147(0) prov;des that the 1nformal
appeal procedure of Sectxon 124 5 applles to varlances from

interim status frnancralfrequlrements.: Slgnxflcantly, there

is no regulatlon that orovxdes for a Part l24’appeal. elther

formal or Lnformal,:‘or 1nter1m status retro Lttlng denlais.

In fact, as explalned below;*when RCRA and a separate "EPA

guidance . document are read together,%lt 1s clear that retroflttxng
exemption denlals are not to be treated as permlt decxsxons

subject to reV1ew by the Admlnlstrator..

Sectlon 3005(3)(5) sets out the admlnlstratlve procedures

required Ln the retroflttlng exemptlon dec1smon-mak1ng process.

These procedures are llmlted t07 f

_:n opportunlty to

comment." The statute does”not-requlre the Agency to follow

any other-procedures} elther before or after thengency makes

its flnal deCLSlon ! In thls Lnstance,-the Reglonal Admlnlstrator

made the flnal Agency decxslon after proV1d1ng notlce and
sty
opportunity to comment. 77% Although EPA does not have any

regulatlons that expand upon tne spec1f1c notlce and comment

procedures under Sectxon 3005(3), EPAfhas addressed these

11/ The Reglonalﬂhdmlnlstrator made thls dEClSLOn pursuant to a
delegation from the Admlnlstrator See Delegatlon 8-35
(October 5, lQB?)(delegatxng authorlty to EPA Regional Adminis-
trators to dec1de requests for RCRA §3005(3) varlances)
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Impoundment Retroflttlng Varlances}-

1986)(Gu1dance) The Guldfnce7etates that?

_when pOSSlble,

permit appllcatlon‘_ Id. atﬁp-oeew

together,_the full Part 124 orOCedures that;apoly'to the
permit appllcatlon,'lncludlng procedures governlng notlce and
comment and revxew b; the Admlnlstrator. apply to the 301nt

permlt/exemptlon request ;?f"u'at p Y 7. ~The Guldance

recognizes, however, the“fbecause of the Novemberfs 1988

deadline for complyzng wlth the:Sectlon"3005(3)(1) retrofxttlng

requlrement,_the_exemotlon request wlll have to be deCLded

f'dec1310n. which

Shell quotesﬁfrom the Guldance to support Lts”contentlon

that revlew by th_'Admlnlstrator is avallable for denlal of

exemption requests.¢~‘”

In those 1nstances where the exemptlon appllcatlon is
being processed separately from the Part B application
[as in Shell's case], the full 40 CFR Part 124 public
partiCLPation procedures would be requlred Eor the
exemptlon appllcatlon«' (empha51s added) e

See Shell! 5‘"Memorandum Brlef ln'Support of Petltlon for

Review, " at p 73 (December 14, 1987) When read ln context,

however, 1t ls clear that only notlce and&comment requ;rements

of Partﬁ124;:an§;nop.the¢adm:'1strat1ve rev;ew orocedures.




Tﬁefparagraph

from whlch the above quotatl was *aken states
Section 3005(3){5) requ1res that appllcatlons for
exemptions 1, 2, and 3 receive ‘public notice and
opportunity to comment.{* * ok Normally, -the public
process for any of the four exemptlons wlll ‘take =
place in concert WLth the public notice of the
appllcant s draft permit. The process lncludes.
45 days for receipt of written comments. * * *
> hearing. may also be held. In those e
lnstances'where the exemptlon appllcatlon i1
is being processed separately from the Part,B
application, the full 40 CFR Part 124 Eubllc
partxcxpatlon procedures would be requxred for the
exemptlon appllcatlon._y : = :

i

Guidance at p. l 6 (empha51s added)ﬁ'*Thls paragraph does

not mentLOn the admlnlstratlve revzewuprocedures 1n Part 124;

instead, 1t refers only to the publlc part1c1patlon procedures

in Part 124, such as the 45—day perlod for rece1v1ng written

comments under Sectlon 124 lO (“Publlc notlce of permlt

actions and publlc comment per.fd") and the publlc hearlng

prOVlSlOnS of Sectlons 124 ll ("Publlc comments:and requests

for publlc hearlngs“) and 124 12 (“Publrcﬁ

nearlngs ) ‘The

Guidance does not mentlon*the admlnlstratLVe rev1ew procedures

until the next paragraph ;where 1t clearly-states that review

under Sectlon 124 19 ("Appeal of RCRA o ox * permlts“) may not

be apprOprlate for the exemptlon decxs;on proces””_ft

Because of the ehort deadllnes for deczsxonS'ﬁ*
under Section 3005(]),.some Part 124 procedures,
1nclud1ng.the prOVlSlon for administrative review
under Section 124.19, may not. be approprlate for
the exemptlon decxslon process z et

1d. (emphas:.s added) Thus, nelther RCRA §3005(3), 40 CFR
§124. lQ,_nor the Guldance provmdes for”admlnlstratlve review

of a d9nlal of a Sectlon 3005(3) retroflttlng exemptlon
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I hereby certlfy “hat”topxes of the foregoxng_":
Denying Petition for Review in the matter'of*Shell 0il Company,
Deer Park Manufacturlng Complex, RCRA - Appeal No. 87-19, were

sent to the. Eollowlng persons 1n'§he manner 1nd1catnd__

By First Class Mall

“ﬁ,gﬁouston, Texasf'77ooz 6760

éetf*__ -
ounsel
Region VI
Avenue i
75202

~ Regiona
juin - ﬁS}NEPA,
- 1445 Ross
']Dallas,f_exas

:Allyn ‘M. Davis, Director

fHazardous,Waste Management Division
U.S. EPA, Region VI =
5 445 RoOsSS Avenu'“-
';'gDallas,

75202

Texas

sRegxonal Hoarzng.
. tUsS. EPAy "Region VI
1445 Ross. Avenuejf 3

V*;pallgg, Texas 75202

By Hand Delivery:

ﬁffuﬁs,.Péa,f”
- Office of G
LE-132W -~

Room'536(WT)

- ‘Brenda H. Selden, Sacretary
“'ﬂthe Chlef Jud1c1al Officer



